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PREFACE. 


In  the  fifty-first  volume  of  the  Weekly  Reporter  the  characteristics  of  the  publica- 
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pronounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  ii^  thc/WlESKLT  Beporteb. 

The  Annual  Digest  contains  a  summary  of  the  cases  published  from  the  2nd  of 
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and  from  the  beginning  of  September,  1902,  to  the  end  of  August,  1903,  in  the  Lavr 
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Mmtveieff  &  Co.  ▼  Crossfleld 

Maunder,  In  r#.     Maander  y  Maunder 

Marnard  ▼  Consolidated  Kent  CoHieries 

Corporation 
Meatyard,  In  the  Goods  of 
Mediterranean  and  New  York  Steamsldp 

Co.  ▼  Mackay 
MeUor's  Trusiee  y  Mass  • 

Mendelssohn,  JBxparte,  In  re  Mendelssohn 

Mercer   y   Liyerpool,    St.    Heleu's,   &c., 

Railway  Co. 
Meroier  y  Mercier 

Mecddf,  Jn  re,    Metcalf  y  Blenoowe 
Mexboroogh  (Earl)  v  Savile 
Mile  End  Guardians  y  Hoare     . 
Mile?,  Inre         , 
Miles  y  Wilsoo.     In  re  Cozens  . 
Miller  y  Law  Accident  Insaranoe  Society 

Mill  ward,  In  re.    Steedman  y  Hobday 
Mitchell  y  Crawahaw 

Molioeaux  y  London,  Birmingham,  and 

Manches  er  InsuraDce  Co. 
Monmouth    Oyerseers  y  Monmoutibshire 

County  Council 
Montefiw  re  y  Gaedalla 
Moatgomery  Moore  Ship  Syndicate,  In  re 
Moore  y  Wingfield.    In  re  Wilmer    . 

Moore,  Nettlefold,  &  Co.  y  Sioger  Manu- 
facturing Co. 
Morel  y  Westmorland  (Earl) 

Morgan  y  Dyet.    In  re  Dyet 
MOTton  y  Woodward . 

Mostyn  (Lord)  and  Fitzsimmons,  In  re 

Mourmand  y  Le  Clsir        • 

Mullis  y  Hubbard 

National  Bank  of  Australaua  y  Falking- 

ham  &  Sons 
National  Telephone  Co.  y  Kingston-oa- 
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Neale  y  Goidon-Lennox 
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{From  the  Royal  Court  of  the  Island  of  Jersey.) 

May  14,  1902. 

Sfurrieb  aitd  AifOTiOBB  V.  La  Oloohb.  (a.) 

In§urance—Fire  insurance — ArhitraHon — English  con- 
tract— Conditions — Law  of  Jersey. 

A  fire  policy  was  issued  by  an  English  company  in 
favour  of  a  Jersey  gentleman  upon  property  in  Jersey, 
It  was  in  English,  and  execvJted  in  Jersey  hy  the  agents 
of  the  insurance  company.  A  mong  the  conditions  indorsed 
on  the  policy  it  was  provided  that  no  action  should  he 
brought  for  any  money  payable  under  the  policy  untU 
the  liability  and  the  amount  had  been  fixed  by  arbitration, 
and  also  that  the  submission  to  arbitraiors  should  be 
subfeet  to  the  provisions  of  the  Arbitration  Act,  1889, 
and  might  be  made  a  rule  of  the  High  Court  of  Justice, 

Held,  tJiat  this  was  an  English  contract,  and  ought  to 
be  governed  by  English  law;  tliai,  consequently,  no 
action  could  be  sustained  in  Jersey  or  in  this  country  for 
any  money  payable  under  the  policy  unless  and  until  the 
amount  so  payable  had  been  settled  by  arbitration  pur- 
suant  to  the  conditions. 

Appeal  against  jndgmentf  of  the  Boyal  Court  of 
Jersey* 

The  appellants  were  agents  in  Jersey  of  the  Sun 
lire  Offioe. 

The  respondent  effected  in  the  island  of  Jersey  with 
the  appellants  a  poUoy  of  assaranoe  against  fire  on 
certain  posta^  stamps  for  the  sam  of  £1,000  at  the 
annual  premiam  of  £2  os.  and  claimed  on  the  poUcy. 

The  facts  saffidently  appear  in  their  lordships' 
judgment. 

Cohen,  K,C ,  and  Wood  Hill,  for  the  appellants. 

R,  Storry  Beans,  for  the  respondent. 

The  judgment  of  their  lordships  (Lords  Mao- 
NAOHTEN,  Davxy,  EoBBBTSOif,  Ldtdlby,  and  Sur 
FoBD  Nobth)  was  deliTered  by 

Lord  LiNDLEY. — ^The  question  raised  by  this  appeal 
in  whether  the  Boyal  Court  of  Jersey  faias  given  due 
effect  to  an  arbitration  clause  contained  in  a  policy  of 
assurance  against  loss  by  fire,  l^e  policy  in  question 
is  dated  the  4th  of  January*  1897.  It  is  a  fire  policy 
for  £1,000  issued  by  the  Sun  Fire  Office  in  favour  of 
a  Jersey  gentleman  named  La  Cloche  on  a  collection 
of  foreign  stamps.  The  policy  is  in  the  English  lan- 
gnace,  but  it  was  executed  in  Jersey  by  the  agents 
of  the  company.      By  the  terms  of  the  policy  the 

(a.)  Beported  by  C.  H.  Obafton,  Esq.,  Barrister- 
at-L|iw. 


company  agrees  with  the  assured  subject  to  the  con- 
ditions indorsed  to  pay  what  may  become  due  in 
case  of  loss  out  of  its  capital  stock  and  funds.  The 
witnessing  part  runs  thus :  '' Li  witness  whereof  I  for 
and  on  behalf  of  the  said  company  have  hereunto  set 
my  hand  and  seal  this  4th  day  of  January,  1897. 
Signed  Spurrier  and  Le  Cronier,  agent  to  the  Sun 
Fire  Offioe.  Signed  and  sealed  at  Jenej,  where  no 
stamps  are  in  use,  in  the  presence  of  Spurrier,  Jersey," 
and  then  there  was  a  seaL 

The  conditions  indorsed  are  fourteen  in  number. 
Th^  are  in  the  English  language.  The  twelfth 
condition,  which  is  we  only  material  one,  is  as 
follows ' 

"  12.  If  any  difference  shall  at  any  time  arise  between 
the  company  or  the  insured  or  any  daimant  under 
this  poli^  as  to  the  liability  or  t^e  amount  or  extent 
of  the  liability  of  the  company  in  respect  of  any  claim 
for  loss  or  damage  by  fire  or  as  to  any  question, 
matter,  or  thing,  concerning  or  arising  out  of  any 
claim  for  loss  or  damage  under  this  policy,  every 
such  difference  as  and  when  the  same  arises,  shall  be 
referred  to  the  arbiteation  of  some  person  to  be 
appointed  in  writing  by  both  parties,  or  two  indiffer- 
ent persons,  one  to  be  appointed  in  writing  by  tiie 
party  claiming  and  the  other  by  the  company,  within 
one  calendar  month  after  either  party  has  been 
required  so  to  do  by  the  other  party,  and  in  case  of 
disagreement  between  the  arbitrators  then  to  the 
decision  of  an  umpire,  who  shall  have  been  appointed 
in  writing  by  the  arbitrators  before  entering  on  the 
reference,  and  shall  sit  with  the  arbitrators,  and 
preside  at  their  meetings  during  the  reference,  unless 
the  arbitrators  shall  otherwise  agree  in  writing,  and 
the  death  of  any  of  the  parties  shall  not  revoke  or 
affect  the  authority  or  powers  of  any  arlutrator  or 
umpire,  and  each  party  shall  bear  or  pay  his  own 
costs  of  the  reference  and  a  moiety  of  the  costs 
of  the  award,  and  in  all  other  respects  the  sub- 
mission to  arbitrators  shall  be  subject  to  the 
provisions  of  the  Arbitration  Act,  1889,  or  any 
statutory  modification  thereof,  and  may  be  made 
a  rule  of  her  Majesty's  High  Court  of  Justice 
in  any  division,  upon  the  application  of  either  of  the 
parties.  And  it  is  hereby  expressly  declared  to  be  a 
condition  precedent  to  the  UabiUty  of  the  company  in 
respect  of  any  claim  under  this  policy  that  the  daim 
shall,  if  not  admitted,  be  referred  to  and  determined 
by  such  arbitrator,  arbitrators,  or  umpire  as  aforesaid, 
and  the  claimant  shall  have  no  right  of  action 
against  the  company  except  for  the  amount  of  the 
cUim  if  admitted,  or  the  amount,  if  any,  awarded 
by  the  award   of   such   arbitrator,  arbitrators,    or 


le  first  question  which  arises  is  whether  this  is  to 
be  regarded  as  an  English  contract  or  as  a  Jersey 
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oontraot.  Thdr  lordBhips  are  of  opinion  that  although 
thiB  polioy  was  made  in  Jenej  and  any  money  pay- 
able under  it  would  have  to  be  paid  to  the  awnred  in 
Jersey,  the  nature  of  the  transaction,  the  language  in 
which  the  polioy  is  expressed,  and  the  terms  of  the 
agreement  and  of  the  conditions  all  show  that  the 
contract  between  the  pa;rtie6  is  an  English  contract, 
and  that  wherever  sued  upon  its  interpretation  and 
effect  ought,  as  a  matter  of  law,  to  be  governed  by 
Englifl^  and  not  by  Jersey  law.  The  inteation  of  the 
parties  is  too  plain  to  be  mistaken;  the  contract  to 
pay  out  of  the  funds  of  the  company  is  of  itself  very 
■ig^iifioant ;  and  the  reference  to  the  English  Arbitra- 
tion Acts  shows  that  the  arbitration  proceedings  were 
to  be  conducted  according  to  English  law  and 
no  other.  That  the  intention  of  the  parties  to  a 
coniaract  is  the  true  criterion  by  which  to  deter- 
mine bv  what  law  it  is  to  be  governed  ia  too 
clear  tor  controversy  (see  Eamlyn  &  Co.  v. 
TcMker  DisUUery  Co.,  71  L.  T.  Bep.  1,  [1894]  A.  0. 
202),  and  the  intention  hereis  unmistakable.  It  does  not 
follow  that  the  agents  who  signed  the  policy  in 
Jersey  were  not  liable  to  be  sued  in  Jersey  upon  it ; 
as  their  principals  were  in  this  country.  But 
whatever  would  oe  a  defence  by  the  law  of  England 
for  the  company  on  the  merits  to  an  action  against 
the  company  on  the  policy  would  be  a  defence  for 
the  agents  if  sued  in  Jersey  for  the  nonpayment  of 
money  payable  under  the  policy  by  the  company. 
It  follows  from  these  observations  that  no  action 
could  be  sustained  in  Jersey  any  more  than  in  this 
country  for  any  money  payable  under  the  policy 
unless  and  until  the  amount  so  payable  had 
been  settled  by  arbitration  pursuant  to  the  12th 
condition :  see  BooU  v.  Affery,  4  W.  B.  746,  5 
H.  L.  Gas.  811 ;  and  Caledonian  Insurance  Co*  v. 
Oilmour,  [1893]  A.  0.  85,  41  W.  B.  Dig.  6.  The 
contract  is  one  on  wldch  no  cause  of  action  could 
accrue  until  the  amount  to  be  paid  had  been  deter- 
mined by  arbitration,  and  by  arbitration  as  provided 
by  the  contract.  Mr.  Deans  contended  diat  the 
arbitration  dause  was  invalid  by  the  law  of  Jersey 
because  not  ooly  the  amount  payable,  but  also  the 
liability  to  pay  was  to  be  decided  by  arbitzation ;  and 
that  this  was  an  illegal  attempt  to  oust  the  juris- 
diction of  the  court,  and  went  further  than  8coU  v. 
Avery.  But  if  a  contract  is  so  framed  as  to  give  no 
cause  of  action  unless  a  certain  condition  is  performed 
no  question  arises  as  to  ousting  the  jurisdiction  of 
any  court.  It  was  by  not  observing  the  difference 
between  no  cause  of  action  and  a  defence  which 
assumes  a  cause  of  action,  but  is  based  on  the 
incompetence  of  a  particular  court  to  enforce  it  that 
the  dourt  of  Exchequer  went  wrong  in  ScoU  v. 
Avery.  The  oversight  was  pointed  out  and  corrected 
in  the  Exchequer  Chamber,  1  W.  B.  457,  8  Exch.  487, 
and  again  in  the  House  of  Lords.  Maule,  J.,  put  the 
matter  in  the  true  light  in  the  Exchequer  chamber ; 
he  then  said :  <'  There  is  no  decision  which  prevents 
two  persons  from  agreeing  that  a  sum  of  money  shall 
be  payable  on  a  contingency;  but  they  cannot  l(M;ally 
agree  that  where  it  is  payable  no  action  shaU  hd 
maintained  for  it "  (8  Exdb.,  at  p.  499).  Mr.  Deans 
dted  no  authority  to  show  that  fy  the  law  of  Jersey 
such  a  condition  as  that  which  has  to  be  considered  in 
this  case  is  invalid,  and  could  be  rejected  even  in  a 
contract  governed  by  the  law  of  Jersey.  Judging 
from  the  decision  in  the  case  of  Southern  v.  Voiein 
(the  5th  of  July,  1892),  it  would  seem  that  the  law 
that  is  laid  down  in  ScoU  v.  Avery  prevails  in  Jersey ; 
and  that  the  dintinctions  he  drew  between  arbitrations 
in  which  liability  is  left  to  arbitrators,  and  those  in 
which  the  amount  payable  only  is  so  left,  is  immaterial 
where  an  award  setlung  the  amount  is  a  condition 
precedent  to  the  right  to  payment  of  anything.    The 


foregoing  observations  really  dispose  of  this  appeaL 
What  happened    was   as   follows:    In    Deoembeor* 

1898,  a  fire  occurred  in  the  house  of  the  aisured, 
and  his  collection  of  stamps  was  damaged  or 
destroyed.  He  gave  notice  of  his  loss  and  daimed 
£1,000.  He  appointed  a  Jersey  gentleman  (Quiton) 
his  arbitrator.  The  Sun  Fire  Office  appointed  an 
English  gentleman  (Thwaites)  their  arbitrator  The 
arldtrators  could  not  agree  upon  an  umpire. 
Thwaites  wanted  an  EngUsh  barrister.  Gmton 
wanted  some  gentleman  resident  in  Jersey,  which 
would  save  expense.  Neither  can  be  blameid  for  not 
giving  way  to  the  other.  No  application  was  made 
under  the  English  Acts  to  the  courts  of  this  country 
to  appoint  an  umpire.  The  company  could  not 
proceed  adversely  to  the  assured,  who  was  beyond 
the  jurisdiction  of  the  English  courts,  and  the  assured 
preferred  to  apply  to  the  court  in  Jersey.  Failure  to 
agree  upon  an  arbitrator  brought  the  arbitration 
proceedings  to  a  deadlock.    On  the  30th  of  September, 

1899,  the  aisured  brought  an  action  in  the  Boyal 
Court  in  Jersey  on  the  policy  against  the  agents  who 
simed  it,  and  he  daimeil  £1,000. 

The  defendants  relied  on  the  12th  condition  and 
the  absence  of  any  award  as  a  defence  to  the  action. 
On  the  9th  of  October,  1899,  the  Boyal  Court  ordered 
that  the  arbitrator  should  be  summoned  to  appear. 
Thwaites  appeared  by  counsel  and  objected  to  the 
jurisdiction  of  the  court  over  him.  The  court  then 
ordered  the  defendants  to  appoint  another  arbitrator 
in  his  place.  The  defendants  declined  to  do  this,  and 
the  arbitrators  were  then  dismissed  from  the  action, 
which  was  remitted  to  the  Greffier  to  assess  the 
amount  payable  to  the  plaintiff.  On  the  6th  of 
November,  1900,  the  plaintiff  recovered  judgment 
for  £1,000,  and  on  the  4th  of  December,  1900,  the 
Appeal  Court  confirmed  the  preceding  orders  and 
judgment.  The  present  appeal  is  from  the  judgment 
of  the  Appeal  Gonrt  and  from  the  orders  and  judgment 
therebjr  confirmed.  On  the  merits  of  the  case  their 
lordships  do  not  think  it  necessary  to  add  anything 
to  what  has  already  been  said.  No  reasons  are  given 
for  the  judgment  appealed  from,  and  their  lor£hips 
cannot  make  any  observations  upon  them.  The  j  udg- 
ment  appears  to  them  erroneous  in  princii>le.  The 
order  of  the  6th  of  November,  1899,  requiring  the 
defendants  to  appoint  another  arbitrator  in  the  place 
of  Mr.  Thwaites,  appears  to  their  lordships  to  be 
erroneous  for  two  reasons — viz.,  (1)  because  Mr. 
Thwaites  has  done  nothing  to  justify  his  removal, 
and  (2)  because,  if  he  had,  the  court  in  Jersey  was 
not  the  proper  txibunal  to  remove  him.  The  English 
Arbitration  Act  conferred  no  such  power  on  any 
foreign  court. 

Their  lordships  will  therefore  humbly  advise  his 
Majesty  that  the  appeal  ought  to  be  allowed  and  that 
the  judgment  of  the  Boyal  Court  of  Jersey  of  the 
14th  of  December,  1900,  and  the  orders  and  judg- 
ment thereby  affirmed,  ought  to  be  reversed  and 
that  judgment  ought  to  be  given  for  the  defendants 
with  costs.  The  respondent  having  obtained  leave  to 
defend  the  appeal  in  /ormd  pauperis,  no  order  can  be 
made  as  to  the  costs  of  the  appeal. 

Solicitors  for  appellants,  Dawes  A  Sons. 

Solicitors  for  respondent.  Ear  greaves  &  Johliiu 
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Prom  K.  B.  Div.  1 

(CoUiiiB,  M.B.,  and  Stirling  and  V     Jaly  31,  1902. 
Gozena-Hardy,  L.JJ.)  J 

Batoleff  aitd  Another  v.  Mendelssohn,  (a.) 
Skck  Exchange — Default  of  broker — Liquidation — Com- 
pletion  by  jobber  with  broker* s  customera — Bight  of 
jobber  to  sue  broker  for  differences. 
A  broker,  who  was  a  member  of  the  London  Stock 
Exchange,  rvas  declared  a  defaulter,  there  being  then  due 
from  him  to  a  jobber  £986  in  respect  of  the  purchase  and 
sale  of  shares.  A  further  sum  o/ £281  beiMme  due  on 
the  dosing  of  the  hroker^s  accounts  at  the  hammer  prices* 
The  broker's  customer  completed  the  transactions  with  the 
jobber  on  the  next  settling  day  and  paid  him  the  sums 
due,  but  by  the  rules  of  the  Stock  Exchange  the  jobber  had 
to  account  for  £281  of  the  amount  so  received  to  the 
official  assignee  of  the  Stock  Exchange,  who  was  carrying 
out  the  liquidation  of  the  broker's  estate.  The  jobber 
brought  an  action  against  the  broker  to  recover  the  two 
sums  of  £986  aiid  £281.  At  the  date  of  the  trial  the 
liquidation  was  still  proceeding,  and  the  Jobber  had  been 
paid  a  dividend. 

Held,  that  the  action  was  maintainable,  and  that  the 
jobber  could  recover  the  amount  claimed  less  the  amount 
of  the  dividend  received. 

Jfidgment  of  Mathew,  J.  (60  W.  R.  106,  [1901]  2 
K,  B.  844),  affirmed. 

Appeal  from  the  jadgment  of  Mathew,  J.,  reported 
50  W.  B.  106.  [1901]  2  K.  B,  844. 

The  plaintifft  were  jobbers  on  the  London  Stock  Ex- 
change. At  the  date  of  the  mid- May  settlement,  on  the 
13th  of  May,  1901,  there  beoame  dne  from  the  defend- 
ant, who  was  then  a  broker  on  the  Stock  Exchange, 
the  sum  of  £986  for  differences  in  respect  of  contracts 
for  the  s&Le  and  purchase  of  shares  entered  into  by  the 
defendant  on  behalf  of  customers  with  the  plaintifBs. 
These  contracts  were  carried  oyer  to  the  end  of  May 
settlement. 

On  the  16th  of  May  the  defendant  was  declared  a 
defaulter  on  the  Stock  Exchange,  and  all  his  con- 
tracts then  open  were  closed  at  the  hammer  prices  in 
accordance  with  rule  177  of  the  Stock  Exchange 
Bules  and  Begalations,  the  result  being  that  a  further 
sum  of  £281  was  shown  to  be  due  from  the  defendant 
to  the  plaintiffs.  At  the  end  of  May  settlement  the 
defendant's  customers  either  completed  with  the 
plaintiffs  through  other  brokers  or  again  carried  over, 
and  the  plaintiffs  receiTcd  from  such  other  brokers  the 
sums  due  from  the  customers  in  respect  of  those 
tranaactions.  By  rule  155  of  the  Stock  Exchange 
Bules  and  Begulations  the  plaintiffd  would  have  to 
aooonnt  to  the  offldal  assignee  for  £281  of  the  amount 
received  by  them  from  the  defendant's  customers. 

The  plidntiffB  claimed  in  the  liquidation  of  the 
defendant's  estate  by  the  official  assignee  of  the  Stock 
Exchange  and  were  paid  a  dividend  of  2s.  6d.  in  the 
pound  in  respect  of  tiie  two  sums  of  £986  and  £281, 
and  there  were  other  assets  out  of  which  a  further 
dividend  would  be  paid,  but  the  amount  thereof  was 
doubtful. 

The  plaintiffs  dtdmed  in  this  action  to  recover  £986 
and  £281. 

The  defence  was,  as  to  the  whole  claim,  that  the 
plaintiff's  sole  right  was  to  prove  in  the  Stock 
Exchange  liquidation  of  the  defendant's  estate  by  the 
official  assignee;  and  as  to  the  daim  for  £281,  that 
the  plaintiffs  had  elected  to  complete  the  transactions 
with  the  defendant's  customers,  and  had  been  paid  or 
settled  with  by  them. 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister- 
Law. 


Mathew,  J.,  held  that  the  action  was  maintainable, 
and  gave  judgment  for  the  plaintiffs  for  the  amounts 
claimed  less  the  dividend  received. 

The  defendant  appealed. 

Muir  Mackenzie  (J,  R.  Atkin  with  him),  for  the 
defendant.  —  The  procedure  under  the  rules  and 
regulations  of  the  Stock  Exchange  ^rules  150-180) 
operates  as  a  complete  cesHo  bonorum  of  the  defaulter's 
estate :  Richardson  v.  Stormont,  Todd,  <k  Co.,  48  W.  B. 
451,  [1900]  1  Q.  B.  701.  All  the  defendant's  assets 
have  oeen  taken  over  by  the  official  assignee,  and  he 
has  been  divested  of  them,  and  yet  it  is  said  that  he 
can  be  sued  for  differences  due  from  him,  with  the 
inevitable  result  that,  as  he  cannot  pay  the  debt,  he 
will  be  made  bankrupt,  though  it  may  turn  out  that 
he  never  really  was  insolvent.  It  is  not  necessary 
to  contend  that  the  liquidation  proceedings  on  the 
Stock  Exchange  ox)erate  as  a  release  of  the  defen- 
dant's indebte^ess  to  the  plaintiffs,  it  is  sufficient  to 
say  that  the  right  to  sue  is  suspended  until 
the  liquidation  is  completed.  The  plaintiffis,  having 
come  in  and  claimed  in  the  liquidation,  cannot 
now  sue:  Whitmtyre  v.  Turqvand,  9  W.  B.  488,  3  De 
G.  F.  &  J.  107.  Differeaces  due  to  a  defaulter  are 
not  legally  recoverable:  Ex  parte  Orant,  In  re 
Plumbly,  28  W.  B.  755,  13  Oh.  D.  667.  In  Ex  parte 
Ward,  In  re  Ward,  30  W.  B.  660,  20  Oh,  D.  356, 
which  is  relied  upon  by  the  other  side,  the  assets  had 
been  distributed  and  the  Stock  Exchange  liquidation 
had  come  to  an  end,  and  the  creditor  was  suing  for 
the  balance  due  to  him.  If,  however,  that  case  goes 
further  and  decides  that  a  creditor  who  has  claimed  in 
the  liquidation  can  sue  before  the  liquidation  is 
closed,  it  is  inconsistent  with  the  previous  decision  of 
the  Oourt  of  Appeal  in  Whitmore  v.  Turquand—w)do\x 
was  not  cited  in  Ex  parte  Ward— -taid  is  wrong  in 
principle,  and  ought  not  to  be  followed.  The 
doctrine  that  the  Stock  Exchange  liquidation  is  a 
complete  cessio  bonorum  was  not  developed  until 
Richardson  v.  Stormont,  Todd,  &  Co.,  &  decision  much 
later  than  Ex  parte  Ward.  Secondly,  with  regard  to 
the  daim  for  £281,  the  plaintiffs  have  elected  to 
complete  with  the  defendant's  prindpals,  and  have 
been  paid  this  sum.  They  are,  therefore,  in  the  same 
position  as  if  there  had  been  no  def  atdt.  The  contract 
made  by  the  defendant  with  the  plaintiffs  has  been 
completed,  and  t^ere  is  no  longer  any  liability  at  law 
on  that  contract.  There  is  no  legal  liability  in  respect 
of  these  differences  {Ex  parte  Grant,  In  re  Plumbly), 
and  therefore  the  payment  of  the  £281  by  the 
plaintiffs  to  the  offidal  assi^ee  cannot  create  a 
uability  for  the  differences  which  does  not  exist  at 
law. 

He  also  referred  to  Ex  parte  Ward,  In  re  Ward 
{No.  2),  31  W.  B.  112,  22  Oh.  D.  132. 

Harrington  {Rufus  Isaacs,  K.C.,  with  him),  for  the 
plaintiffis. — ^The  decision  of  this  court  in  the  first  case 
of  Ex  parte  Ward,  In  re  Ward  is  condusive  in  the 
plaintiffs'  favour  so  far  as  regards  the  claim  for  £986. 
It  was  there  dedded  that  a  creditor  who  has  taken 
the  benefit  of  the  Stock  Exchange  distoibution  is  not 
thereby  preduded  from  suiog  for  the  debt.  At  that 
date  it  had  been  dedded  in  Tornkins  v.  Saffery,  26 
W.  B.  62,  3  App.  Oas.  213,  that  the  Stock  Exchange 
liquidation  is  a  cessio  bonorum.  The  judges  in  Ex 
parte  Ward,  In  re  Ward,  with  full  knowledge  of  that 
decision,  deoided  that  the  defaulting  broker  can  be 
sued.  With  regard  to  the  £281,  the  decision  in  Ex 
parte  Ward,  In  re  Ward  {No.  2)  covers  that  claim. 
That  case  shows  that  the  plaintiffs  are  suing,  not  on 
the  original  contract,  but  on  a  contract  arising  out  of 
the  rules  of  the  Stock  Exchange.  There  has  been  no 
election  to  look  to  the  defendants'  customers  only : 
Stoneham  v.  Wyman,  6  Com.  Oas.  174. 
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COITBT  OF  AfPBAIi. 


Collins,  M.B. — This  is  an  appeal  from  the  judg- 
ment of  Mathew,  J.,  holding  that  the  action  is  main- 
tainable by  the  plaintiffo,  who  are  members  of  the 
Stobk  Exohanffe,  against  the  defendant,  who  is  also 
a  member  of  the  Stook  Exchange,  to  recover  £986, 
the  amount  of  differences  on  the  purchase  and  fluile  of 
stocks  and  shares  ascertained  to  be  due  from  the 
defendant  to  the  plaintifEB  on  the  13th  of  May,  the 
settling  day,  and  £281,  a  sum  ascertained  to  be  due 
on  the  oasis  of  the  haznmer  prices  of  stocks  and  shares 
on  the  16th  of  May,  during  the  currency  of  the 
account,  when  the  defendant  was  declared  a  defaulter, 
^e  learned  judge  gave  judgment  for  the  pluntiffis 
for  these  two  sums.  First,  with  regard  to  the  sum 
of  £986,  that  is  a  sum  asc^tained  to  be  due  from  the 
defendant  to  the  plaintiffii  in  the  ordinary  way  on  the 
aettiing  day,  and  on  that  day  it  becMune  a  debt 
recoverable  at  common  law.  Has  anything  happened 
subsequently  to  cut  down  the  right  of  the  plaintiffs 
to  sue  for  that  debt  P  The  only  thing  is  that  the 
defendant  was  declared  a  defaulter  a  few  days  after- 
wards and  his  assets  are  now  in  process  of  liquida- 
tion on  the  Stock  Exchange  by  the  offidial  assignee. 
Unless  that  operates  as  a  release  of  the  debt,  it  seems 
to  me  to  be  no  answer  to  the  daim.  The  case  is 
concluded  by  the  authority  of  the  earlier  decision  in 
Ex  parte  Ward,  In  re  Ward,  a  dedsion  upon  almost 
identically  the  same  facts  as  those  in  the  present  case. 
The  head-note  there  (20  Ch.  D.  356)  states  that  **  a 
creditor  of  a  defaulter  on  the  Stock  Exchange  who 
has  taken  tiie  benefit  of  the  private  distribution  of 
Stock  Exchange  assets,  made  oy  the  official  assignee 
of  the  Stock  Exchange  under  its  rules,  is  not  precluded 
from  afterwards  tanng  ordinary  legal  proceedings 
for  the  recovery  of  his  debt,  though  he  must  give 
credit  for  what  he  has  received  from  the  official 
assignee."  That  dedsion  seems  to  me  to  be  directly 
in  point,  and  as  it  is  a  dedsion  of  this  court  it  is  bind- 
ing on  us.  Therefore,  with  regard  to  Uie  daim  for 
£986  I  agree  with  my  brother  Mathew  that,  there  is 
no  defence  to  the  action. 

There  remains  the  smaller  sum  of  £281.  Some 
compUoation  is  introduced  by  the  fact  that  this  sum 
represents  the  differences  ascertained  on  the  basis  of 
the  hanmier  prices  on  the  16th  of  December,  during 
the  currency  of  the  aoceunt,  before  the  time  for  the 
performance  of  the  contract  by  the  defendant's 
prindpals  hftd  arrived.  The  decision  in  Ex  parte 
Ward,  In  re  Ward  {No»  2)  shows  that  the  differences 
BO  ascertained  constitute  a  debt  due  from  the  defend- 
ant to  the  plaintiffs.  That  being  so,  the  same  prindple 
applies  as  is  applicable  to  the  larger  sum  of  £986. 
The  head'*mote  in  Ex  parte  Ward,  22  Gh.  D.  132,  runs 
thus:  ''The  amount  of  the  differences  due  by  a 
defaulter  on  the  London  Stodc  Exchange  (as  fixed  by 
the  official  assignee  of  that  body  under  its  rules)  ta  a 
Stodc  Exchange  creditor,  is  a  'liquidated  sum' 
within  the  meaning  of  section  6  of  the  Bankruptcy 
Act,  1869,  and  will  support  a  bankruptcy  petition  by 
the  creditor  against  the  defaulter."  Li  the  course  of 
theargument  uie  reason  why  it  is  a  debt  was  explained. 
OomnMl  for  the  debtor  contended  that  the  original 
contract  between  the  debtor  and  the  x>^tioners  still 
subsisted,  whereupon  Jessd,  M.B.,  asked :  "  How  can 
there  be  two  contracts?"  and  in  the  course  of  his 
judgment  he  said:  "The  purdiaser  in  this  case 
became  a  defaulter,  and  he  must  be  treated  like  everv 
other  defaulter.  It  is  really  as  if  the  rules  of  the 
Stodc  Exdiange  were  imported  into  the  contract. 
The  provisions  of  the  rule  must  be  considered  as 
iosertod  in  the  contract,  and  to  that  extent  they  alter 
the  wording  of  the  contract,  so  that  we  have  the 
contract  altered  in  this  way — ^that  the  purchaser  is  to 
pay  for  the  shares  on  the  settiing  day,  provided 
always  that  if  he  becomes  a  defaulter  before  then 


the  amount  due  from  him  is  to  be  ascertained  in 
accordance  with  the  rules  of  the  Stock  Exchange.  If 
tiiat  is  so,  there  appears  to  be  no  foundation  for  the 
argument  that  tnis  rule  is  to  be  limited  to  ascer- 
taining the  amount  to  be  daimed  from  the  assi^ee 
of  the  Stodc  Exchange.  The  amount  is  asoertamed 
for  sJl  Stock  Exchange  purposes—that  is,  for  the 
purposes  of  tibe  contract."  The  sum  so  ascertained  is 
tiie  sum  due  from  the  defendant  to  the  plaintiffs,  unless 
in  this  case  again  something  has  happened  subse- 
quentiy  whidi  amounts  to  a  defence.  The  fact  that 
the  defendant's  assets  on  the  Stock  Exdiange  are 
being  administered  is  no  defence  according  to  the 
dedsion  in  the  first  case  of  Ex  parte  Ward,  The 
liquidation  on  the  Stock  Exchange  is  no  suspension 
of  the  right  to  sue,  and  the  mot  that  when  the 
ordinary  settling  day  arrived  the  defendant's  prindpals 
completed  the  transactions  and  paid  the  plaintiffs 
does  not  affect  the  plaintiffs'  right  of  action.  The 
plaintiffi,  according  to  the  rules  of  the  Stodc  Exdiange, 
have  to  account  for  the  £281  to  the  offidal  assignee 
for  the  purpose  of  securing  equality  of  distribution 
among  the  Stock  Exchange  creditors.  Therefore 
thero  is  nothing  to  affect  the  ascertained  rights  of 
the  plaintiffs.  I  must  notice  one  other  argument. 
Durmg  the  course  of  the  argument  we  were  referred 
to  the  case  of  Whitmore  v.  Turqwand,  in  the  Oourt  of 
Appeal,  as  a  decision  that  if  there  is  a  ceeeio  hmorum 
by  a  creditors'  deed,  and  a  creditor  comes  in  under 
the  deed  and  takes  a  dividend,  that  operates  as  a 
rdesse  of  the  debt  though  there  is  no  rdease  in  terms, 
and  it  was  said  that  the  same  prindple  applies  to  a 
ceeeio  botwrum  under  a  Stodc  Exchange  liquidation. 
We  are  not,  in  the  circumstances,  compdled  to  say 
whether  the  decision  in  that  case  is  reconcilable  with 
the  decisions  in  the  subsequent  cases  of  Ex  parte  Ward 
1  do  not  say  that  they  are  not  reconcilable.  It  is  not 
necessa^  to  go  into  that  question.  It  is  probable - 
that  if  the  case  of  Whitmore  v.  Turguand  were  looked 
into  it  would  be  found  that  it  did  not  lay  down  so 
definite  a  prindple  as  it  is  said  to  do.  We  are  bound 
by  the  two  later  dedsioDS  of  this  court,  and  for  these 
reasons  I  thii^  that  this  appeal  should  be  dismissed. 

SriRLma,  L.J. — I  am  of  the  same  opinion.  The 
case  is  covered  by  the  two  decisions  in  Ex  parte 
Ward,  In  re  Ward. 

Oozens-Habdy,  L.J. — ^I  am  of  the  same  opinion. 
With  regard  to  the  daim  for  £281,  in  Ex  parte  Ward, 
In  re  Ward  {No.  2).  Cotton,  L.J.,  said:  "Bale  170 
in  the  case  of  a  defaulter  really  alters  the  original 
contract,  and  provides  a  new  contract  as  between  the 
defaulter  and  his  creditor,  and  then  the  amount  of 
the  liability  is  fixed  and  ascertained  in  accordance 
with  that  altered  contract."  With  regard  to  the 
entire  daim,  in  my  opinion  the  right  to  proceed  at 
law  is  not  affected  by  the  liquidation  of  the  defend- 
ant's assets  on  the  Stock  Ecohange  by  the  offidal 
assignee.  It  is  said  that  at  the  time  when  the  cases 
of  Ex  parte  Ward  were  dedded  it  had  not  been  defi- 
nitdy  laid  down  that  the  operation  of  the  Stodc 
Exchange  rules  as  to  liquidation  produces  a  ceesio 
honorum.  That,  however,  is  not  borne  out  when  we 
look  at  the  cases,  because  James,  L.J.,  in  delivering 
the  judgment  of  the  court  in  Ex  parte  Saffery,  25  W.  B. 
218,  4  Gh.  D.  555,  expressly  so  laid  it  down,  and 
that  view  was  confiroied  when  the  case  went  to  the 
House  of  Lords  {Tomkina  v.  Saffery),  It  is  not,  in 
my  opinion,  open  to  us  to  give  effect  to  the  argu- 
ments advanced  on  behalf  of  the  defendant. 

Appeal  diemisaed. 

Solidtors  for  the  plaintiffs,  Michael  Abrahams,  Bona, 
A  Co. 
Solidtors  for  the  defendant,  Oahom  dt  Oaborn. 
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From  Ghao.  IMv.  "j    t„,    q  t  q  i  i 

(Vaughan  Williams,  Eomor,  and  J    '''"^  fi^' ^'  ^^' 
Stirliiig,  L.JJ.)  j  ^^"^• 

In  re  Lbxds  and  Hanlbt  Thbatbbs  of  Yaribtibs 

(liDilTBD).   (a.) 

Company — Promotion — Secret  profit — Fiduciary  r«- 
Uiifmihip — Pro^peduB  —  Non^disdoaure  —  Misrepre- 
tmtation — Damages* 

A  company  hovght  two  muiic  hcUls,  the  conveyance 
heing  taken  to  a  nominee  of  the  company  who  afterwards 
executed  a  declaration  of  trust  in  favour  of  the  company. 
He  then  purported  to  resell  the  hcUls  at  a  greatly  enhanced 
price  to  another  nominee  of  the  company  as  trustee  for 
another  company  not  yet  formed^  which  was  intended  to 
vfork  tJie  JuUls.  The  original  purchase  price  was  paid 
and  the  purchase  price  on  the  resale  received  by  the  first 
company,  which  settled  the  memorandum  and  articles  of 
the  second  company ^  and  registered  it^  and  nominated  the 
signatories  to  its  memorandttm  and  most  of  its  directors, 
one  of  whom  was  a  director  of  the  first  company.  The 
prospectus  of  the  second  company  represented  the  nominee 
ofthefiret  company  as  vendor  of  the  halts,  concealing  the 
interest  of  the  first  company  in  them,  and  contained 
material  misrepresentations. 

Held,  on  the  evidence,  that  the  first  company  bought  the 
halls  with  the  intention  of  reselling  them  to  the  second 
company  at  an  inflated  price,  that  it  promoted  the  second 
company,  and  that  the  prospectus  of  the  second  company 
was  issued  with  the  knowledge  aivd  privity  of  the  fvrst 
company,  and  that  the  first  company  therefore  stood  in  a 
fiduciary  relation  to  the  future  allottees  of  shares  in  the 
Beeond  con^pany,  and  wcu  liable  for  the  damage  siutained 
by  that  company  through  the  breach  of  duty  and  fraud 
of  the  first  company. 

Decision  of  Wright,  J.,  affirmed, 

Thia  waa  an  appeal  from  a  deoiaion  of  Wright,  J. 

The  facta  were  as  followa:  The  Oonaolidated 
Szplorfttion  and  Fimuioe  Oo.  (Limited)  (in  thia  report 
referred  to  as  the  Finance  Company)  wai  incorporated 
in  1893  for  the  porpoaea,  inter  odia,  of  the  inveatment 
of  its  fnnda  in  debentarea  or  shares  of  any  oompany, 
the  eatabliahment  and  working  of  financial,  oom- 
mnoial,  and  industrial  undertakings,  and  the 
porohase  and  sale  of  real  and  personal  property  of  all 

In  December,  1896,  the  board  of  the  Finance 
Oompany  reaolTed  to  take  over  two  music  haUs— the 
Bmpire  Music  Hall  at  Hanley  and  the  Princess 
Palaoe  Hall  at  Leeds — on  the  terms  of  draft  contracts 
approved  on  the  21st  of  December,  1896. 

These  contracts  were  entered  into  by  one  Bands  as 
the  nominal  purchaser,  he  being  in  reality  a  derk 
employed  and  paid  for  the  purpose  by  the  Finance 
Company. 

The  contracts  provided  that  a  part  of  the 
purchase -money  should  be  left  on  mortgage  if  Bands 
or  his  assignees,  being  a  company  fonueid  to  work 
the  premisea,  should  so  require. 

The  total  purdiase-money  of  the  two  halls  was 
£24,000,  and  the  Finance  Oompany  paid  the  deposit. 

On  the  Ist  of  February,  1897,  Kaods  purported  to 
idl  the  halls  to  one  Oarter  (also  a  nominee  of  the 
Fmanoe  Company)  as  trustee  for  an  intended  company 
to  be  known  as  liie  Leeds  and  Hanley  Theatres  of 
Tarieties  (Limited)  (in  this  report  referred  to  as  the 
Theatrea  Oompany).  The  purdiase  price  was  £75,000, 
which,  under  another  document  dated  the  13th  of 
February,  was  to  be  paid  as  to  £17,600  in  cash,  as  to 
£16,000  by  mortgages  to  be  given  by  the  Theatres 
Oompany^   as   to    £10,000  by   debentures   of   that 

(a.)  Beported  by  H.  W.  Law,  E«q.,  Barrister-at- 
Law* 


companv,  and  as  to  £31,500  by  fully-paid  shares  of 
it.  Bands  undertaking  to  pay  aU  preliminary  expenses 
and  to  spend  up  to  about  £5,000  in '  structural 
alterations. 

On  the  3rd  of  February  Bands  executed  a  dedans 
tion  cf  trust,  declaring  he  had  entered  into  the 
contracts  of  purchase  and  sale  only  as  trustee  for  the 
Finance  Oompany,  to  which  all  moneys  paid  and  all 
moneys  shares,  and  benefits  to  be  reoeivea  from  them 
belonged,  and  that  he  held  the'  agreements  and  the 
propertieB  comprised  iu  them,  and  all  profits  and 
benefits  in  connection  wiUi  them,  as  trustee  for  the 
Finance  Oompany,  which  he  appointed  his  attorney 
for  carry  leg  out  the  trust. 

In  the  meantime  the  Finance  Oompany  had  been 
promoting  the  Theatres  Oompany,  the  proroectus  of 
which  was  issued  in  January,  1897.  In  this  document 
the  above-mentioned  contracts  for  the  sale  of  the 
halls  to  Bands,  and  the  sale  by  him  to  Oarter  as 
trustee  for  the  company,  were  referred  to,  and  it  was 
stated  that  "the  vendor,  who  has  the  fullest 
confidence  in  the  success  of  the  company,  will  defray 
all  expenses  of  registration,  printing,  advertising,  &c., 
up  to  and  indudiog  allotment,  and  stipulates  for  the 
right  to  apply  for  and  have  allotted  to  him,  in  part 
payment  of  the  purchase-money,  one-third  of  the 
share  capital  issued  on  the  same  terms  as  the 
allotment  is  made  to  the  public"  There  was  also 
contained  in  it  a  valuation  of  the  two  halls  at 
£75,000  by  Messrs.  Oarter  &  Le  Qrand,  described  as 
«  the  well-known  and  'old-established  valuers  to  the 
licensed  trade,"  but  who  had  in  fact  been  established 
for  less  than  two  years. 

The  Finance  Oompany  settled  the  memorandum 
and  articles  of  the  Theatres  Oompany,  and  registered 
it  on  the  2nd  of  February,  1897.  They  also  provided, 
paid,  and  indemnified  the  signatories  to  its  memor- 
andum, and  nominated  three  of  the  directors,  who  held 
their  first  meeting  on  the  4th  of  February,  and 
approved  the  prospectus  and  adopted  the  purduise  by 
Osirter.  Two  of  these  directors  received  their  qualifi-* 
cation  from  the  Finance  Oompany.  One  director, 
named  Browne,  was  also  a  director  of  the  Finance 
Oompany,  and  the  minutes  of  the  board  meetings  of 
that  company  showed  that  in  December,  1896,  and 
afterwards  he  did  not  vote  on  questions  connected 
with  the  promotion  of  the  Theatres  Oompany,  though 
he  was  present  at  all  but  one  of  the  board  meetings 
at  which  such  questions  were  discussed.  The  pur- 
chase arrangements  were  carried  out  by  the  Finance 
Oompany  signing  a  cheque  for  £6,000  for  the  original 
vendors  on  account  of  purchase-money,  and  receiving 
the  same  sum  from  the  Theatres  Oompany  out  of  the 
proceeds  of  subsoription  for  its  shares,  and  by  the 
Theatres  Oompany  paying  the  Finance  Oompany  the 
balance  of  the  £17,500  which  was  to  be  paia  in  cash, 
and  giving  mortgages  for  the  £16,000,  debentures  for 
the  £10.000,  and  payiog  the  £31,500  m  fully-paid 
shares  of  £5  each.  The  Finance  Oompany,  on  the  other 
hand,  paid  the  promotion  expenses  of  the  Theatres 
Oompany  and  the  cost  of  structural  alterations,  which 
toge&er  absorbed  all  but  £312  of  the  caih  which  it 
had  received  from  the  Theatres  Oompany. 

The  halls  were  worked  at  a  loss  and  sold  by 
mortgagees  for  about  £19,000,  which  left  for  the 
Finance  Oompanv*  asholders  of  the£10,000  debentures, 
a  sum  of  about  £2,300.  The  Theatres  Oompany  was 
ordered  to  be  wound  up,  and  the  offidsf  receiver 
and  liquidator  of  the  company  issued  this  sunmions 
for  a  declaration  that  the  Finance  Oompany  was 
liable  to  account  to  the  Theatres  Oompany  for  a 
secret  profit  made  in  the  promotion  of  it  and  the 
sale  to  it  of  the  two  halls,  or  alternatively  that  the 
Finance  Oompany  might  be  ordered  to  iniake  com- 
pensation for  misfeasance  in  inducing  the  Theatres 
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Company  to  pnrohasa  the  halls  without  proper  dis- 
closure and  at  a  fraudulent  overyalue.  The  Finance 
Company  was  itself  in  liquidation,  but  possessed 
assets  to  the  amount  of  about  £12,000  to  answer  the 
claim.  Wright,  J.,  held  that  the  Finance  Company 
was  accountable  for  the  profit  on  the  side  ana 
purchase  of  the  halls,  anl  liable  for  the  damage 
sastaiaed  by  the  Theatres  Company  through  the 
parohase ;  and  ordered  the  Finance  Company  to  pay 
£12.000  with  interest  at  4  per  cent,  from  the  28th  of 
Mtfch,  1897,  until  payment,  and  costs. 
The  Finance  Company  appealed. 

Hon*  E.  C,  Macncighten,  K.C„  and  Kenyan  Parker , 
far  the  appellants. — In  no  view  of  the  case  have  the 
Theatres  Clompany  suffered  £12,000  loss.  The  judg- 
meutt  in  Oludatein  t.  Barnu,  [1900]  A.  C.  240,  48 
W.  B.  Dig.  34 ;  and  in  the  Court  of  Appeal,  Buh.  nom., 
in  In  re  Olympia  (.Limited),  [1898]  2  Ch.  163,  46 
W.  B.  Dig.  32,  do  not  in  any  way  s3fect  the  present 
case.  If  misfeasance  it  charged  it  must  be  made  out. 
It  cannot  be  said  that  when  the  Finance  Company 
bought  the  halls  it  stood  in  any  fiduciary  position 
towards  the  Theatres  Company.  That  had  not  been 
formed  and  there  can  be  no  trustee  without  a  cestui 
que  irwU  Here  there  was  no  one  who  could  claim 
that  at  the  time  of  the  purchase  the  Finance  Company 
held  the  halls  on  trust  for  them. 

They  also  referred  to  Erlanger  ▼.  New  Swnhrero 
Phosphate  Co.,  27  W.  B.  66,  3  App.  Cas.  1218,  and  in 
the  Court  of  Appeal,  26  W.  B.  436.  6  Ch.  D.  73; 
Cavmdiih-Beniinck  y.  Fenn,  36  W.  B.  641,  12  App.  Cas. 
662;  Lddyxvell  Mining  Co,  ▼.  Brookes,  36  W.  B.  785, 
36  Ch.  D.  400 ;  and  Burland  v.  EarU,  50  W.  B.  241, 
[1902]  A.  C.  83. 

Younger,  K,C,,  and  W,  H.  Cozens -Hardy,  for  the 
respondents. — ^The  Finance  Company  promoted  and 
incorporated  the  Theatres  Company  in  the  strictest  and 
fullest  sense.  At  the  date  of  the  purchase  the  Finance 
Company  was  in  a  fiduciary  position  towards  the 
intended  Theatres  Company,  and  was  therefore  not 
at  liberty  to '  make  a  profit.  And  the  prospectus 
is  the  work  of  the  Finance  Company,  and  a  deliberate 
fraud,  a^d  therefore  even  if  we  are  wrong  as  to 
the  fiduciary  relationship,  we  can  obtain  on  the 
sround  of  fraud  the  same  relief  as  we  should  have 
been  entitled  to  had  we  established  that  relationship. 
The  fact  that  in  Olucksiein  y.  Barnes  the  misrepre- 
sentation referred  to  the  actual  property  was  a  mere 
accident.  If  you  can  prove  fraud  you  can  recover 
the  profit  made.  [Toey  also  cited  In  re  Brinsmead  <& 
Sons,  [1897]  1  Ch.  406,  46  W.  B.  Dig.  35 ;  In  re  Lady 
Forrest  Murchison  Gold  Mine,  [1901]  1  Ch.  682, 49  W.  B. 
Dig.  28 ;  and  Lagunas  Nitrate  Co.  v.  Lagunas  Syndicate, 
48  W.  B.  74.  [1899]  2  Ch.  392,  at  p.  428.]  There  was 
no  independent  board  to  which  to  disclose  the  facts, 
and  they  were  deliberately  concealed.  We  are  there- 
fore entitled  to  profits  without  proof  of  damage,  but 
we  in  fact  lost  much  more  than  the  £12,000  whi<^ 
Wright,  J.,  gave  us.  The  case  can  be  distinguished 
from  Cavendish' Bent  inck  v.  Fenn  on  the  grounds  given 
by  Liadley,  L.J.,  in  /n  re  Olympia  {Limited)* 

Macnaghtetif  K»C.%  in  reply. 

Yauqhan  Williams.  L. J.— This  case  has  been 
argued  vtry  well  and  at  great  length,  though  I  will  not 
S4y  at  too  great  length.  Mr.  Maonaghten  and  Mr. 
Younger  earJi  had  numerous  different  ways  of  putting 
hi«  case,  and  eeomed  to  think  each  way  as  good  as 
any  other ;  but  we  see  our  way  now,  thanks  to  their 
arguments,  to  take  a  very  definite  Itne  in  this  case.  It 
will  be  beet  to  state  the  facts  shortly  first  [His  lord- 
ship stated  them,  and  continued :]  The  first  ground 
on  which  it  is  sought  to  make  the  Finance  Company 
responsible  to  the  Theatres  Company  is,  that  at  the  time  [ 


when  the  Finance  Company  bought  the  property  it 
was  acting  on  behalf  of  the  Theatres  Company,  though 
the  latter  was  not  yet  incorporated.  It  is  said  that 
as  the  purchase  was  made  for  the  benefit  of  the 
Theatres  Company  yet  to  be  created  it  was  made  by 
the  Finance  Company  as  agents  of  or  trustees  for  the 
Theatres  Company,  and  that  any  excess  in  the  sum 
paid  by  the  Theatres  Cjmpany  above  that  paid  by 
the  Finance  Company  would  be  a  sum  paid  for  nothing, 
because  tiiey  were  entitled  to  have  the  property 
handed  over  at  the  price  paid  by  their  trustee  or 
agent,  and  the  Finance  Company  had  no  right  to  keep 
aaything  beyond  the  price  actually  paid  by  them. 
I  do  not  see  my  way  to  arrive  at  this  conclusion.  I 
do  not  wish  to  lay  down  any  proposition  of  law  not 
necessary  for  the  decision  of  the  case,  and  I  do  not 
say  it  is  impossible  for  a  purchase  to  be  made  on 
behalf  of  a  company  as  yet  unformed  ;  but  I  do  not 
at  present  express  any  opinion  on  the  question,  and 
do  not  base  my  judgment  on  the  view  that  the 
Finance  Company  were  agents  or  trustees  for  the 
Tneatres  Company.  Mr.  Younger,  however,  put  his 
case  in  another  way,  which  is  much  more  easy  to 
accept.  He  says  that  from  first  to  last  it  is 
plain  that  the  Finance  Company  were  acting  as  pro- 
moters of  the  Theatres  Company.  It  seems  dear  from 
minutes  of  the  board  meetings  of  the  Finance  Company  * 
that  that  company  was  acting  as  promoter  of  the 
company  which  should  buy  the  haUis  from  it.  This 
is  shown  first  by  the  fact  that  Mr.  Browne,  who  was 
a  director  of  the  Finanoa  Company,  and  aiterwards 
was  nominated  a  director  of  the  Theatres  Company, 
did  not  vote  on  questions  connected  with  the 
protnotion  of  the  Theatres  Company  when  such 
questions  arose  at  board  meetings  of  the  Finance  Com- 
panv;  and  it  is  evident  that  his-  not  voting  was 
deliberate,  since  he  was  present  at  all  but  one  of  the 
board  meetings  at  which  the  question  was  discussed . 
Evidently  he  did  not  vote  because  it  was  intended 
that  he  should  be  a  director  of  the  Theatres  Company 
when  formed.  And  the  intention  of  the  Finance 
C'Ompany  to  promote  the  Theatres  Company  bee  jmes 
avowed  in  the  minutes  as  time  goes  on,  and  the 
minutes  which  show  tiiiis  continue  even  after  the 
registration  of  the  Theatres  Company.  I  come  to  the 
conclusion  that  from  first  to  last  the  Finance  Com- 
pany was  the  promoter  of  tJie  Theatres  Company,  and 
inteoded  to  buy  the  halls  and  to  create  a  board  under 
its  own  control  which  shotdd  buy  the  halls  at  an 
inflated  price.  If  so,  it  follows  that  throughout  the 
period  the  Finance  Company  was  in  a  fiduciary  relation 
to  the  Theatres  Company.  The  Finance  Company 
nominated  the  directors  of  the  Theatres  Company,  and 
gave  two  of  them  their  quaUfioations,  besides  providing 
the  signatories  to  the  memorandum  of  association,  and 
I  do  not  mean  that  the  Finance  Company  stood  in  a 
fiduciary  relation  to  these  directors  or  signatories,  but 
to  the  future  allottees  of  shares  in  the  Theatre  Company. 
It  is  clear  from  the  minutes,  as  early  as  December, 
1898,  that  the  Finance  Company  had  not  only  resolved 
to  promote  a  company,  but  had  decided  what  sort  of 
company  it  should  be,  for  a  minute  states  that  there 
is  to  be  an  appeal  to  the  pabl'c  to  buy  shares.  Tiiis 
fiduciary  relationship  involved,  inter  aiia,  a  duty  on 
the  part  of  the  Finance  Company  to  discloBe 
tbe  fact  that  it  was  the  beneficial  vendor  of  the  haUs. 
It  is  said  that  there  is  no  proof  that  this  was  not  dis- 
closed. To  my  mind  it  is  clear  that  no  disclosure  of 
the  fact  was  misde  to  the  future  allottees  of  shares  ; 
and  any  disclosure  to  the  nominee  direetors  was  no 
disclosure  at  all.  It  is  not  clear  who  wrote  the  pro- 
spectus, but  it  is  clear  that  it  was  issued  with  the 
knowledge  and  privity  of  the  Finance  Company. 
The  prospectus  seeks  to  represent  to  the  public  that 
the  real  vendor  was  Bands,  who  was  represented  as 
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hATing  such  a  belief  in  the  Theatres  Oompany  that, 
having  the  option  to  take  a  larger  sum  in  oaih,  he 
preferred  shariM.  Not  only  was  it  not  disclosed  that 
the  Finance  Company  was  the  real  vendors,  bnt  these 
statements  invite  a  contrary  conoloiion.  I  will  <ukll 
attention  to  the  words  of  BsgccaUay,  L.J.,  in  Erlanger's 
ecue  and  of  Jessel,  M  £.,  in  ^  BritUh  8eainle8S  Paper 
Bote  Go.  29  W.  B  690, 17  Gh.  D.  467,  quoted  by  Collins, 
IJ.J.,  in  In  re  Olympia  (Limited),  as  authority  for 
indnding  among  the  cestuis  que  trust  of  promoters 
persons  who  are  invited  to  take  shares.  Baggallay, 
Ij. J.,  says  :  **  The  syndicate  were  in  snbstuice  not 
only  the  vendors  of  the  property,  bat  also  the  pro- 
moters of  the  company,  and  in  such  a  case  the 
syndicate,  as  promoters,  being  in  a  fiduciary  relation 
to  the  company,  it  was  essential  that  the  public, 
who  were  invited  to  become,  and  were  expected  to 
become,  the  shareholders  of  the  company,  and  to 
oonstitate  the  company,  shall  have  the  fullest 
information^  to  all  the  surrounding  circumstances." 
Jessel,  M.B.,  says,  in  the  Seamless  Box  case,  **  If 
promoters  make  an  arrangement  to  get  a  profit  for 
themselves  out  of  what  is  apparently  paid  to  the 
vendors,  it  is  immaterial  whether  the  contract  with 
the  vendors  is  approved  of  by  the  directors  of  the 
company,  who  are  the  promoters,  just  before  the 
allotment  or  just  after ;  in  both  cases  it  is  intended 
to  cheat  the  future  shareholders ;  and  of  course  it 
makes  no  difference  whatever  that  the  persons  who, 
at  the  time  the  allotment  was  made,  were  in  fact  the 
promoters  or  their  nominees  knew  of  the  fraud.  You 
oan  defraud  future  allottees  as  well  as  present 
allottees."  And  the  judgments  of  Brett  and  Cotton, 
IfcJJ.,  in  the  same  case  on  appeal,  are  to  the  same 
effect  These  judements  afford  ample  authority  for 
the  proDOsition.  The  prospectus  here  not  only  does 
not  disclose  the  interest  of  the  Finance  Company,  but 
contains  a  positive  suggestio  falei  in  its  statements  as 
to  Bands.  In  view  of  this  breach  of  duty  the  ques- 
tion arises  whether  the  Theatres  Company  is  entitled 
to  any  remedy  against  the  Finance  Compcmy.  In  my 
judgment  it  is  so  entitled,  but  to  a  remedy  in  the 
nature  of  damages.  I  am  not  sure  that  in  respect  of 
this  breach  of  duty  the  Theatres  Company  can  main- 
tain an  action  in  ijie  nature  of  one  for  money  had  and 
received,  and  I  think  it  safer  to  say  that  it  is 
entitled  to  damages.  Mr.  Macnaghten  says  no 
damages  are  proved.  But  here  the  Theatres  Company 
has  not  tried  to  rescind  the  contract;  indeed,  in 
view  of  the  amount  raised  on  -mortgase,  it  would 
be  impossible  to  do  so,  since  matters  ooidd  not  be  put 
in  tiatu  guo. 

The  Theatres  Company  is  entitled  to  damages  for 
the  breach  of  duty,  and  the  damage  coniiists  in  the 
fact  that  it  has  bought  for  £75,000  what  the  Finance 
Company  bought  for  £24,000.  The  Finance  Company 
might,  of  course,  have  bought  cheaply,  or  the  halls 
have  gone  up  in  value;  but  the  mortgagees  have 
realiz^  the  property  and  netted  only  £19,000,  and 
it  is  not  necessary  to  prove  everything  conclusively 
in  proving  damages ;  it  is  enough  to  prove  a  state  of 
things  from  which  an  inference  may  fairly  be  drawn. 
A  valuer  of  property  usually  makes  a  valuation  some 
days  before  it  is  actually  used,  but  this  does  not 
prevent  his  valuation  being  some  evidence  of  the  value 
of  the  property.  Of  course  the  Finance  Company's 
expenditure  in  promotion,  decoration,  &c.,  must  be 
deducted,  but  even  so  Uiere  is  a  cash  difference  of  over 
£40,000.  How,  then,  can  it  be  said  that  Wright,  J.'s, 
figure  of  £12,000  is  not  supported  by  evidence  ?  So 
wide  a  margin  of  probable  excess  in  price  involves  an 
excess  of  at  least  £12,000  in  cash.  I  have  hitherto 
based  my  judgment  on  the  fiduciary  relationship  in 
which  the  Finance  Company  was  placed  as  being  the 
most  oonvenient  basis  for  it.    But  it  is  equally  plain 


that  the  prospectus  contained  trntrue  statements  and 
suggestions,  and  the  appeal  must  be  dismissed  with 
costs. 

BoMBB,  L.  J. — It  is  enough  for  me  to  say  that  on 
my  view  of  the  facts  the  law  is  dear,  and  there  is  no 
need  to  discuss  authorities.  I  think  it  is  dear  that  the 
Finance  Company  promoted  the  Theatres  Company, 
and  that  the  prospectus  was  prepared,  printed,  and 
issued  under  such  circumstances  as  to  make  the 
Fioance  Company  responsible  for  its  issue  and  contents. 
£  am  satisfi^  that  this  prospectus  was  fraudulent. 
Not  only  does  it  conceal  the  fact  that  the  Finance 
Company  were  the  real  vendors,  but  it  contains  actual 
misrepresentations  of  a  material  character,  and  in 
particular  the  statement  as  to  Bands.  The  evidence 
shows  that  he  had  no  interest  in  the  property,  and 
was  a  mere  dummy,  paid  for  the  use  of  liis  name. 
The  prospectus  is  cunningly  framed  so  as  to  convey 
the  impression  that  the  promoters  had  nothing  to  do 
with  the  vendor.  Bands  in  fact  had  no  confidence  in 
the  company ;  it  did  not  matter  to  him  what  became 
of  it,  and  he  had  made  no  such  stipulation  as  alleged. 
The  prospectus  is  evidently  fraudulent,  and  under 
the  circumstances  it  is  a  fraud  of  the  Finance  Com- 
pany on  the  Theatres  Company.  Further,  the  duty  of 
the  Finance  Company  was  to  see  that  the  Theatres 
Company  had  an  independent  board  of  directors.  Two 
of  the  directors  were  provided  with  their  qualification 
by  the  Finance  Company,  of  which  one  of  them  was 
a  director.  There  is  no  direct  evidence  as  to  the 
position  of  the  others,  but  if  they  knew  of  the  con- 
nection of  the  E^nance  Company  with  the  Theatres 
Company  they  were  parties  to  a  fraud,  and,  if  not, 
tiie  Finance  Company  improperly  kept  them  in 
ignorance  of  the  facts.  The  Finance  Company  un- 
£)ubtedly  caused  the  llieatres  Company  to  incur  heavy 
liabilities,  and  to  part  with  a  large  number  of  its 
shares;  and  if,  therefore,  the  halls  were  worth  less 
than  the  consideration  paid  by  them,  the  difference  is 
damage  suffered  by  the  Theatres  Company  in  conse- 
quence of  the  fraud  of  the  Finance  Company,  for 
which  the  Finance  Company  is  liable.  As  to  the  valua- 
tion of  the  halls  no  attempt  was  made  to  establish 
the  truth  of  Messrs.  Carter  &  Le  Qrand's  valuation. 
The  damage  established  is  certainly  not  less  than  the 
profit  made  by  the  Finance  Company,  or  Wright,  J.'s, 
sum  of  £12,000,  and  the  appeal  fails. 

STrauNG,  L.J.— I  am  of  the  same  opinion,  and 
substantially  for  the  same  reasons.  It  is  established 
that  the  Finance  Company  as  promoter  of  the  Theatres 
Company  has  been  guilty  of  misfeasance  in  the  nature 
of  a  Dreach  of  trust,  and  that  the  Theatres  Company 
has,  in  consequence,  suffered  damage  to  the  extent  of 
at  least  £12  000.  The  Finance  Company  promoted  the 
Theatres  Company,  and  was  therefore  bound,  in  Lord 
Cairns'  words  m  Erlanger  v.  New  Somhrero  Phosphate 
Co.,  3  App.  Cas.,  at  p.  1236,  to  provide  the  company 
with  a  board  of  directors  who  should  both  be  aware 
that  the  property  which  they  were  asked  to  buy  was 
the  property  of  the  promoter,  and  who  shoidd  be 
competent  and  impartial  judges  as  to  whether  the 
puronase  ought  or  ought  not  to  be  made.  Here 
the  facts  were  that  one  director  was  a  director  of 
the  Finance  Company.  Another  received  his  quali- 
fioation  from  it.  As  to  the  prospectus,  I  agree 
with  what  Bomer,  L.J.,  has  said.  In  Cavendish- 
Bentinck  v.  Fenn  Lord  Macnaghten,  12  App.  Cas., 
at  p.  671,  says :  **  1  think  that  if  a  person 
in  the  position  of  Mr.  Fenn  abstained  from  dis- 
dosing  his  interest,  and  thus  led  the  board  to 
purchase  the  property  for  more  than  it  was  really 
worth  it  would  by  very  difficult  to  escape  from  a  charge 
of  fraud.  I  think  that  it  would  have  been  a  fraud  to 
have  concealed  his  interest,  and  so  to  have  represented 
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in  fact  that  he  was  not  interested  in  the  property,  and 
that  it  beloDffed  to  other  persons  who  were  not  con- 
nected with  the  scheme."  This  case  is  distinguishable 
from  that  in  point  of  fact,  in  that  the  contract  in  that 
case  was  a  real  contract,  whereas  here  there  was  no  real 
contract  between  Bands  and  Garter,  both  being 
nominees  of  the  Finance  Oompany. 

[It  was  agreed  that  judgment  dionld  be  taken  for 
£12,000  and  costs,  without  interest.] 

Appecd  dUmiued. 

Solicitors  for  the  appellants,  B,  Raphael  &  Co. 

Solicitors  for  the  respondents,  G.  B,  W.  Dighy. 
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April  17,  1902. 

In  re  Davis. 
Davis  v.  Davis,  (a.) 


Trustee  —  Breach  of  trust  —  Bate  of  interest  on  trust 
moneys. 

If  a  trustee  employs  trust  money  in  tradty  he  must 
account  for  the  profUsy  or,  at  the  option  of  the  cestui 
que  trust,  he  must  cuxountfor  trade  interest  ai  5  per  cent. 

This  was  an  action  by  the  beneficiaries  under  the 
will  of  J.  Davis,  deceased,  against  the  trustees  of  the 
will. 

The  facts  are  set  forth  in  the  judgment  of 
Farwell,  J. 

BramweU  Davis,  K.C.,  and  Dunham,  for  the 
plaintiff. 

Upjohn,  K.C,  and  Le  Biche,  for  the  defendants. 

Fabwell,  J.,  in  giving  judgment,  said :  This  action 
asks  for  zeUef  on  various  grounds,  which  I  have  dis- 
posed of  as  the  case  went  on,  but  there  remains  the 
matter  in  which  the  trustees  no  doubt  have  done 
wrong.  I  credit  the  defendant  Bosenfelt  with  the 
desire  to  do  the  best  he  could  for  the  plaintiffs— indeed 
he  seems  to  have  acted  with  great  consideration  and 
kindness.  Tiie  action  charges  trustees  with  not 
having  accounted  and  other  matters.  Those  charges 
are  without  any  foundation,  and  so  far  as  they  are 
concerned  I  diflmiss  the  action  with  costs. 

Then  there  is  this  one  point,  as  to  which,  although 
the  defendants  were  challenged  about  two  da>s 
before  the  writ  was  issued,  no  opportunity  of  making 
amends  was  given  to  them.  What  they  £d  was  this : 
they  received  £6,400,  and  if  they  had  placed  the  sum 
on  deposit  at  their  bankers  and  the  bank  rate  had 
been  paid  on  it,  the  sum  would  have  earned  1^  per 
cent.  The  plaintiff  Davis,  the  tenant  for  life,  was  in 
want  of  money,  acd  the  defendants  thought  it  would 
be  advantaseous  for  him  to  have  3^  per  cent,  on 
deposit,  and  wait  to  see  how  trust  securities  woidd 
go  in  the  market.  No  doubt  the  trustees  were 
entitled  to  keep  the  money  on  deposit  at  the  buik 
for  a  short  time ;  but  they  in  fact  kept  it  for  over  a 
year.  They  paid  it  to  the  firm  in  which  one  of  them- 
selves, Mr.  Kosenfelt,  was  a  partner  under  these 
drcumstanoes :  Mr.  Bosenfelt's  business  was  in  waot 
of  ready  money  from  time' to  time,  and  he  and  hii 
partners  had  deposited  securities  to  a  very  large 
amount— namely,  £60,000,  with  their  bankers, 
in  order  to  be  allowed,  whenever  they  pleased, 
to     overdraw     up     to     £20,000.      At     the    time 

(a.)  Beported  by  Paxtl  Stbictklakd,  Esq.,  Barrister- 
at-Ijaw. 


this  took  place  they  had  an  overdraft  of  about 
£18,000,  on  which  thev  were  paying  3}  per  cent  to 
their  bsmkers.  The  defendants  could  not  get  3|  per 
cent  on  the  £6,400,  and  so  they  placed  it  with  the 
firm  by  reducing  tiieir  overdraft  to  this  extent  and 
paid  the  plainti^  Mr.  Davis,  the  3^  per  cent  instead 
of  payiog  it  to  their  bankers.  Now,  I  can  only  say 
that  that  is  not  justifiable,  although  not  dishonest  or 
morally  wrong.  Mr.  Bramwell  Davis  has  very  pro- 
perly dected,  considering  that  the  sum  is  small  and 
that  the  expense  of  an  account  would  be  great,  to 
ask  me  to  make  the  alternative  order  which  I  am 
bound  by  the  rule  stated  in  Vyse  v.  Foster,  21  W.  B. 
207,  L.  B.  8  Oh.  App.  309,  to  give  him.  James,  Ii.J., 
there  says  :  '*  If  an  executor  or  trustee  makes  profit  by 
an  improper  dealing  with  the  assets  of  the  trust 
fund,  that  profit  he  must  give  up  to  the  trust  If 
that  improper  dealing  consists  in  embarking  or  in- 
vesting the  trust  money  in  business,  he  mnst 
account  for  tiie  profits  made  by  hvpi  by  such 
employment  in  such  business ;  or  at  the  option  of 
the  cestui  que  trust,  or  if  it  does  not  appear, 
or  cannot  be  made  to  appear,  what  profits  are 
attributable  to  such  employment,  he  must  account 
for  trade  interest— that  is  to  say,  interest  at  b  per 
cent"  Now  it  is  quite  true  that  it  has  been 
suggested  in  subsequent  cases,  and  by  the  editor  of 
Lewin  on  Trusts,  that  perhaps  6  per  cent  is  hardly 
the  mercantile  rate  of  interest  now ;  but  I  do  not  feel 
at  liberty  sa  to  decide,  or  to  alter  the  5  per  cent 
mentioned  by  James,  L. J.  The  result  is  that  bo  f <u^ 
as  this  particular  matter  is  concerned,  the  defendants 
must  be  charged  with  interest  at  the  rate  of 
6  per  cent— that  is  to  say,  they  must  pay  the 
difference  between  3^  and  5  per  cent  for  the 
period  during  which  the  £6,400  was  invested  with  the 
firm.  Then  this  sum  will  be  set  off  against  the  costs 
of  the  action.  As  to  the  costs  of  this  particular 
matter,  inasmuch  as  the  trustees,  in  my  opinion,  were 
quite  honest,  and  really  did  the  best  they  could  for 
the  benefit  of  the  plaintiffs,  and  were  not  given  any 
opportunity  of  setting  the  matter  right  before  action, 
I  am  not  going  to  order  them  to  pay  the  costs  of  it 

Solicitors,  Gedge,  Kirhy,  &  Millett;  Joseph  db  Hyam. 
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Buckley,  J.  )  Aug.  2,  1902. 

In  re  Avolo-Fbenoh  Exflobation  Oo. 
(Ldcitsd).  (a.) 

Company — Beduction  of  capital — Cancellation  of  shares 
—  No  loss  of  capital  —  No  return  of  capital  — 
Equilibrium  of  balance-sheet — Prejudice  of  creditors — 
Fresh  shares  accepted  and  paid  for  of  larger  nominal 
value  than  shares  proposed  to  be  cancelled — Companies 
Act,  1867  (30  &  31  Vict.  c.  181).  m.  9,  \\— Com- 
panies Act,  1877  (40  &  41  Vict.  c.  26).  s.  3. 

A  limited  company  cannot  reduce  its  capital  by 
cancelling  any  of  its  fully  paid-up  shares  merely 
because  the  holders  consent  to  give  them  up^  because  to 
do  so  would  affect  the  equilibrium  of  the  balance-sheet 
to  the  prejudice  of  the  creditors,  by  diminishing  the 
amount  of  the  assets  which  can  only  be  used  for  capital 
purposes. 

But  when,  as  part  of  t?ie  arrangement  for  the  reduc- 
tion of  capital,  the  holders  of  the  shares  given  up  take 
from  the  company  further  shares  of  greater  nominal 
value,  so  that  the  nominal  oapital  of  the  company  is  not 
diminished,  the  court  may  confirm  the  reduction. 


(o.)  Beported  by  Nbvillk  Tbbbutt,  Esq.,  Bar- 
rister-at-Law. 
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High  Ck)nRT. 


Season  3  of  the  Companies  Act,  1877,  by  specifically 
giving  power  to  cancel  lost  capital  or  to  return  paid-up 
oapitaLt  impliedly  forhids  the  writing  off  of  capital  which 
is  neither  lost  nor  returned. 

Petition. 

ThiB  WM  a  petition  for  confirmation  of  redaction  of 
capital  of  the  above  company  by  the  cancellation  of 
fonndere'  ahares. 

The  company  was  incorporated  as  a  limited 
company  vnder  the  Ck>mpanies  Acta  in  1889.  Its 
objeota  were  (amongat  other  thinga)  to  aeek  for  and 
aeonre  openinga  for  capital  in  South  Africa  and  elae- 
where,  and  with  a  yiew  thereto  to  pro8peot»  explore, 
and  employ  and  equip  expeditiona  ana  experta,  and 
aoqnire  oonceaaiona,  and  work  minea,  and  deal 
generally  with  orea  and  minerala. 

Prior  to  the  agreement  refeired  to  later  on  the 
capital  of  the  company  waa  £700,300,  divided  into 
360,000  preference  aharea  and  350,000  ordinary  aharea 
of  £1  eaoh,  and  300  foondera'  aharea  of  £1  each.  All 
thia  ciqntal  had  been  iaaaed  and  waa  fnlly  paid  up, 
and  the  paid-np  capital  of  the  company  waa  thus 
£700,300. 

By  danae  6  of  the  memorandum  of  aaaodation  it 
waa  provided  that  the  profita  of  the  company  ahould 
be  applied  ilrat  in  payment  of  a  cumulative  dividend 
of  8  per  cent,  on  the  paid-up  capital  of  the  ordinary 
aharea,  and  at  certain  ratM  upon  any  inoreaae  of 
capital  aa  mentioned,  and  of  the  aurplua  75  per  cent, 
waa  to  be  diatributed  aa  a  further  dividend  on  the 
iharea  other  than  founders^  ahares,  and  the  remaining 
25  per  oent.  amongat  the  holdera  of  the  founderr 
aharea. 

In  the  event  of  a  winding  up  the  foundera'  aharea 
were  to  have  25  per  cent,  of  the  aurplua  aaaeta  after 
payment  off  of  the  capital  paid  up  on  the  other 
aharea. 

Any  lights  attached  to  the  aharea  iaaued  aa  an 
moreaae  of  capital  were  in  no  way  to  prejudice  the 
righta  attached  to  the  founders*  aharea. 

Sita  artidea  of  aaaodation  the  company  might 
ace  ita  capital  by  paying  off  capital  or  cancelling 
capital  whidi  had  been  loat  or  waa  unrepreaented  fay 
available  aaaeta»  or  reducing  the  liability  on  Uie  aharea 
orotherwiae.    •    .    .'' 

The  company  had  been  carrying  on  ita  boaineaa 
with  ffreat  auooeaa,  and  it  waa  deaired  to  increaae  ita 
capital,  but  before  doing  ao  it  waa  deaired  to 
extmgoiak  the  founders'  aharea,  aa  otherwiae  a  large 
proportion  of  the  profita  on  the  new  capital  would  go 
to  die  foundera'  aharea. 

Accordingly  an  agreement  dated  the  17th  of 
Pebmary,  1902,  waa  entered  into  between  two 
persona  on  behalf  of  themadvea  and  all  other  holdera 
of  fouidera'  aharea  of  the  firat  part,  the  company  of 
the  second  part,  and  a  person  on  behalf  of  the  directors 
of  the  third  part.  This  agreement  redted  that  it  was 
estimated  that  the  relative  valuea  of  the  ordinary  and 
foundera'  aharea  were  auch  that  each  of  the  founders' 
•hares  waa  equivalent  to  260  ordinary  aharea,  with  a 
liabili^  to  pay  par— that  ia,  £260,  and  that  it  waa 
deemed  expedient  that  the  f  oundera'  aharea  ahould  be 
cancelled,  and  that  the  holdera  thereof  ahould 
lubaoribe  for  and  be  allotted  ordinary  aharea  in  the 
company,  and  that  for  that  purpoae  the  capital  of 
the  company  ahould  be  inoreaaed  by  the  creation  of 
78,000  new  ordinary  aharea  of  £1  each;  and  the 
agreement  provided  (1)  that  when  it  became  abaolute 
Moh  of  the  holdera  of  the  foucdera'  aharea  who 
•honld  ratifv  the  agreement,  ahould  (if  he  ratified  it 
m  Porm  A),  for  every  foundera'  ahare  hdd  by 
bim  be  deemed  to  apply  for  an  allotment  of 
%0  newordinary  aharea  upon  the  oonditiGai  that  he 
Via  to  pay  up  the  full  nominal  amount  on  allotment,  [ 


and  ahould  (if  he  ratified  in  Porm  B)  for  every 
foundera*  ahare  hdd  by  him  be  deemed  to  request  an 
allotment  to  the  directors  of  the  company  of  260  of  the 
new  ordinary  shares  upon  the  footing  th«t  he  should 
pay  up  the  full  amount  thereof  on  allotment ;  (2)  the 
company  were  to  be  at  liberty  to  caned  tbe  founders' 
shares  and  to  apply  for  an  order  confirming  the 
cancellation.  The  agreement  was  made  conditional, 
among  other  things,  upon  the  sanction  of  the  court 
bdng  obtained  to  the  cancellation,  and  it  was  to 
become  void  if  all  the  conditions  were  not  fulfilled 
within  six  months  of  its  date. 

On  the  27th  of  March,  1902,  at  an  extraordinary 
general  meeting  the  capital  of  the  company  wai 
increased  to  £1,000,300  by  the  creation  of  150,000 
new  ordinary  and  150,000  new  preference  shares  of 
£1  each,  and  the  conditional  agreement  was  approved 
of;  and  subsequently  a  spedal  resolution  was  passed 
(which  waa  afterwarda  duly  confirmed)  aa  folio wa : 
"That  having  regard  to  the  conditioxial  agreement 
dated  the  17th  of  February,  1902,  and  made,"  ftc., 
"  the  capital  of  the  company  be  reduced  from 
£1,000,300  to  £1,000,000  by  the  ''  canceUation  of 
the  whole  300  fully  paid  up  founders'  aharea  of  £1 
each."  A  petition  waa  now  preaented  praying  that 
the  reduction  of  capital  to  be  effected  by  the  apedal 
reaolution  above  mentioned  might  be  confirmed. 

Stewart  Smithy  K,C,t  Q,  Lawrence,  and  W.  E, 
Hollams,  for  the  petitioners. — We  are  not  proposing 
to  write  off  any  capital  which  has  been  lost,  or  to 
return  any  paid-up  capital,  but  dmply  to  cancel  300 
shares.  [Buokley,  J. — How  canyon  do  that  P]  See 
Bellerby  v.  Rowland  cfe  Marwood's  Steamship  Co, 
{Limited),  50  W.  R.  566,  [1902]  2  Cu.  14.  We 
come  within  sections  9  and  11  of  the  Companies 
Act,  1867.  The  operation  of  theee  sections  is  not 
limited  by  the  Act  of  1877.  We  come  within  the 
principle  of  the  British  and  American  Trustee  and 
Finance  Corporation  v.  Couper,  42  W.  B.  652,  [1894] 
A.  0.  399.  The  court  may  sanction  a  reduction  of 
capital  whenever  such  a  reduction  ought  to  be  made : 
see  obaervationa  of  Lord  Herachdl  in  ttiat  caae,  42 
W.  R,  at  p.  653,  [1894]  A.  0.,  pp.  403, 405.  [Buoklky, 
J. — ^If  you  were  going  to  return  the  paid-up  capital 
to  the  holdera  of  the  founders'  shares,  I  could  under- 
stand your  position.]  That  might  have  been  done, 
but  it  is  too  late  note.  It  would  require  a  apedal 
reaolution  to  be  pasaed  and  confirmed,  and  then  the 
aanotion  of  tiie  court  would  not  probably  be  obtained 
within  aix  montha  from  the  date  of  the  agreement. 
Oanoellation  of  aharea  without  return  of  capital  waa 
aanctioned  in  the  csaea  of  In  re  Westminster  Electric 
Supply  Corporation  in  August,  1897,  and  In  re  St, 
Jameses  and  Pall  Mall  Electric  Light  Co.  in  1899, 
both  before  Stirling,  J.,  and  also  in  In  re  House-tO" 
House  Electric  Supply  Co.,  before  Bomer,  J.,  in  1898. 
None  of  tiiese  caaea  are  reported. 

They  alao  referred  to  In  re  Development  Co.  of 
Central  and  West  Africa,  50  W.  B.  456,  71902]  1  Oh. 
547,  and  In  re  Nixon's  Navigation  Co.,  [1897]  1  Oh. 
872,  45  W.  B.  Dig.  24. 

Our.  cLdv.  vuU* 

Jnlv  19.— Bttokley,  J.— The  queation  to  be  deter- 
mined on  thia  petition  ia  whether,  under  the  Oompaniea 
Acta,  1867  and  1877,  a  company  limited  by  aharea  can 
reduce  ita  nominal  capital  and  ita  paid-up  capital  by 
canodUng  (with  the  consent  of  their  holders)  paid-up 
aharea  to  a  certain  amount  where  ndther  haa  that 
amount  been  loat  nor  ia  it  unrepreaented  by  available 
assets,  nor  is  it  to  be  paid  off  as  in  excess  of  the  wants 
of  tiie  company.  The  petitioners,  who  contend  for 
the  affirmative  of  this  proposition,  say  that  inaamuch 
aa  auch  a  reduction  might  be  made  if  the  amount  paid 
up  were  returned  to  the  ahareboldera,  the  queation 
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cftQnot  be  affeotod  by  the  fact  that  they  are  oontent 
to   surrender    the  shares  without  asking  payment. 
The  reply  would  seem  to  be  that  if  the  proposition  be 
true  the  court  has  for  the  last  quarter  of  a  century  or 
more  been  wasting  its  time  in  requiring  evidence  that 
capital  has  been  lost,  unless  it  can  be  maintained 
(wnioh  it  cannot)  that  the  evidence  has  been  required, 
not  for  the  protection  of  creditors,  but  to  enable  a 
majority  of   the   corporators   to   bind   a  minority. 
For,    if   the   proposition  be  true,    it   is  immaterial 
whether    the    capital     has     been    lost    or    not — 
it    is    sufficient     to    show     that    the    shareholder 
is   content    to    release    all    right    in    respect     of 
the  amount  paid.    In  speaking  of  reduction  of  capital 
the  word  **  capital "  must  be  understood  as  meaning 
neither  nominal  capital  to  the  exclusion  of  the  paid- 
up  capital  nor  the  latter  to  the  exclusion  of  the  former, 
liie  nominal  capital  (A)  of  every  company  limited  by 
shares  (that  is  to  say,  the  amount   stated  in  the 
memorandum    of    association    or   as    modified    by 
subsequent  increase)  must  always  be  represented  by 
f  B)  capital  ctdled  and  paid  up  on  shares  issued,  and 
(C)  capital  uncalled  up  on  shares  issued,  and  (D)  the 
amount  of  unissued  shares,  or  by  some  one  or  more 
of  those.    Every  reduction  of  capital  must  reduce  (A) 
— ^that  is,  the  nominal  capital — and  must  reduce  some 
one  or  more  or  all  of  (B),  (0),  and  (D).    The  key  to 
the  solution  of  all  questions  as  to  reduc^on  of  capital 
lies  in  remembering  that  the  corporation  owes  a  duty, 
not  to  its  shareholders  only,  but  to  its  creditors  also. 
It  is  unnecessary  to  attempt  to  express  accurately  and 
exhaustively  for  the  purposes  of  this  judgment  what 
the  rights  of  the  creditors  are.    I  shall  not  be  mii- 
understood  if  I  state  quite  shortly  that  their  rights 
are  to  insist  that  neither  paid-up  capital  (B)  nor 
uncalled  capital  (C)  shall  be  dimioished  without  pro- 
vision being  made  for  the  debts  due  to  them  or  the 
protection  which  the  Acts  provide  being  extended  to 
them.    Their  rights  are  founded  upon  the  fact  that 
capital  paid  up  can,  except  as  permitted  by  the  Acts, 
be  applied  only  for  capitflSl  purposes,  and  that  uncalled 
capital  can  only  be  releasea  by  proceedings  under  tbe 
Acts.    If  the  reduction  be  by  rMudng  (A)  and  (D), 
or  in  other  words  by  the  cancellation  of  unissued 
shares,  this  may  be  effected  without  coming  to  the  court 
at  all :  see  section  5  of  the  Companies  Act,  1877.    To 
such  a  case  the  provisions  of  the  Act  of  1867  do  not 
apply.      The   statute   excludes   this   case,    because 
unissued  capital  is  a  thing  to  which  the  creditor  has 
no  right  to  look.    If  the  reduction  be  effected  by 
reducing  (A)  and  (0),  the  case  is  governed  by  the  Act 
of  1867.  and  the  creditors  must  be  provided  or  their 
consent  obtained.    The  question  is,   What  are  the 
rights  in  the  remaining   case — ^namely,  where   the 
reduction  is  made  by  reducing   (A)   and    (B)— by 
reducing,    that    is,    nominal   capital    and   paid-up 
capital?    The  answer,  in  my  judgment,  is  that  the 
reduction  must  in  this  case  be  so  made  as  not  to 
affect  the  equilibrium  of  the  balance-sheet  to  the 
prejudice  of  Uie  creditor.    On  the  liability  side  of  the 
balance-sheet  will  be  found,  amongst  other  things, 
the  amount  of  capital  paid  up  by  shareholders  upon 
their  shares.    This  is  an  amount  in  respect  of  which 
the  creditor  has  certain  rights.    It  must  not  be  used 
except  for  capital  purposes.    On  the  other  side  will 
be  found  the  assets  of  tiie  companv.    Where  capital  is 
written  off  as  lost  or  unrepresented  by^  available  assets, 
the  equilibrium  of  the  biuance-sheet  is  maintiuned  by 
striking  out  on  the  one  side  a  certain  amount  from 
the  paid-up  capital,  and  on  the  other  side  a  certain 
amount  from  the  value  of  the  assets.      Where  capital 
IB  returned  as  in  excess  of  the  wants  of  the  company, 
an  amount  is  in  the  same  manner  taken  off  from  both 
sides  of  the  balance-sheet.    The  balance  item  on  the 
debit  or  credit  side  of  the  balance-sheet,  as  the  case 


may  be,  is  in  either  case  unaffected.    But  if  the  pro- 
position for  which  the  petitioners  contend  were  true, 
the  result  would  be  to  strike  out  a  sum  on  the  liability 
side  from  the  amount  representing  paid-up  caiatal, 
leaving  the  asset  side  unaffected.     The  balance  item 
in  the   balance-sheet  would  thus  be   altered  by  a 
further  credit  sum.      I  do  not  stay  to  analyze  the 
question   whether  this  additional  sum  would   thai 
become  divisible  in  dividend.     In  some  instances  it 
would  ;  in  others  it  would  not.    A  principal  purpose 
of  the  Act  in  allowing  reduction  hj  cancelling  lost 
capital  is  to  enable  a  company  to  resume  payment  of 
dividend,  when  without  reduction  it  could  not  legally 
do  so  before  raaldng  up  the  loss.      In  my  judgment 
the  Act  of  1877,  by  specifically  giving  power  to  ctnoel 
lost  capital  or  to  return  paid-up  capital,  impliedly 
forbids  the  writing  off  of  capital  which  is  neither  lost 
nor  returned.    If  this  is  not  its  effect,  then  I  fail  to 
see  why  the  court  should  ever  require  evidence  of 
loss,    for    by   the   hyxyothesis   the   consent  of  the 
shareholder  to  release  a  part  of  his  paid-up  capital 
would    be   sufficient.      The   British   and   American 
Finance    Corporation  v.   Couper  was   cited    by   the 
petitioners    as    an    authority   in    favour    of    their 
contention.     It  does  not   help   them.      That    case 
decided,  not  that  every  reduction  is  valid  aa  between 
the  corporation  and  its  creditors,  but  that,  assnmiiig 
a  reduction  valid  as  between  the  corporation  and  its 
creditors,  the   incidence  of   the  reduction  may,  as 
between  the  corporators,  be  thrown  upon  them  in  any 
manner,  which  having  regard  to  their  contractual 
relations  inter  ««,  the  court  finds  to  be  just.    In  the 
present  case  the  amount  proposed  to  be  written  off 
without  being  returned  is,  m  tne  drcumstanoes  of  this 
company,  a  quite  trivial  sum— namely,  £300.     But 
the  principle  is  the  same  as  if  it  were  £300,000.    If 
£300,000  were  written  off  on  the  liability  side,  the 
result  would  be  that  the  obligation  of  tiie  company  to 
keep  capital  assets  to  an  amount  sufficient  to  balance 
the  capital  paid  up  would  be  diminished  by  £300,000, 
and  the  rights  of  creditors  would  be  affected.    The 
object  here  in  view  can  in  my  opinion  be  attained, 
but  not  in  the  way  that  has  been  adopted  in  tibu 
case.     Suppose  there  be  a  holder  of  a  £5  foundeir 
share  with  some  extraordinary  rights  of   dividend 
which  it  is  desired  to  terminate.     If  that  holder  is 
minded  to  put  that  £5  paid-up  share  at  the  disposal  of 
the  company  as  a  share,  all  rights  in  respect  of  which 
he  releases,  upon  the  terms  that  he  shall  simultaneoudy 
take  an  ordinarv  share  and  pay  £5  upon  it,  the 
equilibrium  of  the  balance-sheet  is  not  disturbed  m 
such  a  manner  as  to  reduce  the  figure  which  measures 
the  right  of  the  creditor  to  say  that  capital  assets  sbaU 
be  applied  only  for  capital  purposes.      In  such  case 
the  amount  owing  in  respect  of  capital  remains  the 
lame  as  before.     It  is  true  that  the  asset  side  is  in- 
creased by  the  new  £5  which  the  man  pays,  and  that 
when  the  founders'  share  is  cancelled  the  baUnoe 
item  will  be  increased  by  £5  to  credit,  but  the  creditor 
is  not  thereby  affected  to  his  preiudioe.    The  amount 
of  the  debit  in  re^^ect  of   paid-up  capital  is  not 
less  than  before,  and  the  obligation  of  the  company 
not  to    part    with   capital    assets    so    as    to   have 
less    than    that    amount    is    not    reduced.      Tne 
point  is  that  the  amount  of  capital  assets  whi^ 
as  between  itself  and  its  creditors  the  company  must 
not,  except  by  loss— must  not  by  payment  to  w 
corporators— reduce  below  the  amount  of  its  paid-up 
capital    is    the    same  as  before,  and  the  ri*""**.  f* 
creditors  are  unaffiscted.     This  is  a  course  which  w 
been  adopted  and  upon  which  orders  of  the  oo^^ 
have  been  successfully  sought  and  obtained.     I  have 
been  referred  to  two  cases  (both  unreported)  ^^^ 
this  was  done— viz.,  In  re  Weatmimtw  Electric  Bupp^tf 
Corporation,  in  August,  1897,  and  In  re  St.  Jamei* 
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High  Court.        In  sb  Avolo-Frbnoh  ExplobjIlTION  Co.  (Limitkd).— In  be  Smith.        High  Court. 


and    PaU   MaU   Electric    Light  Co.,  in    1899,    both 
before  Mx.  Jiutice  Stlrlmg.     The  oonne  then  taken 
was,    shortly,    that    the  holders   of    the    founders' 
shares  took  np  farther  oapital  to  an  amount  in  ezoess 
of  the  unount  of  the  founders'  shares  and  transferred 
their  folly-paid  founders*  shares  to  trustees  for  the 
company.      The    effect    of    this     in  substance  was 
that   the    item    in    the  balance-sheet   of    paid-up 
capital  was  not  reduced,  but  the  founders'   shares 
became  again  shares  in  the  dominion  of  the  company, 
and  in  respect  of  which  no  corporator  had  any  rights. 
For  the  present  purpose  those  shares  stood  in  a  like 
position  to  shares  which  had  not  been  taken  or  aneed 
to  be  taken  by  any  person :  see  section  6  of  the  Com- 
pauies  Act,    1877.    They  were  not  in    fact   shares 
within  that  section,  but  they  were  shares  upon  which 
no  corporator  had  any  rights.    Their  cancellation  was 
made   with  the  consent   of   the   shareholders   who 
formerly  held  but  had  voluntaiily  released  them,  and 
did  not  diminish  the  amoxmt  of  the  capital  assets  to 
which  the  creditor  had  a  right  to  look  for  payment  of 
his  debt,  because  other  shs^es  to  a  like  (or  greater) 
amount  had  been  taken  in  their  stead.    The  scheme 
in  the  present  case  does  not  take  that  form.    The 
agreement  to  take  the  new  shares  is  conditional  upon 
and  does  not  take  effect  until  after  the  reduction  has 
been  made.    The  resolution  is  to  reduce,  not  after  the 
new  shares  have  been  taken,  but  on  the  footing  of  an 
agreement  which  is,  and  in  the  resolution  is  described 
as,  conditionaL    The  miaute  to  be  approved  is  one  in 
which  the  shares  issued  and  paid  up  are  less  by  £300 
than  they  were  before.    If  I  were  to  make  the  order 
asked  for,  the  debit  in  the  balance-sheet  in  respect  of 
paid-up  capital  would  be  reduced  by  £300,  and  the 
amonnt  is  only  to  be  brought  up  to,  or  rather  to  an 
amount  in  ezoess  of,  the  previously  existing  debit 
by  something  which  is  to  be  done  thereafter.    In  my 
judgment  this  is  not  within  the  Act,  and  although  the 
amount  is  here  very  small,  still,  if  the  parties  are  not 
willing  to  oairy  through  the  matter  at  their  own  risk, 
but  come  for  an  order  of  the  court,  they  must,  I  think, 
put  their  prooeedingsin  such  form  as  that  the  court  can 
make  the  order.    I  may  add  that  I  think  they  are 
amply  justified  in  not  carrying  through  the  matter 
at  their   own   risk,  though   the   amount  is  smsJl. 
I  say  so,  not  because  I  intend  to  express  an  opinion 
that,  if  the  founders'  shares  were  so  transferred  to 
trustees  for  the  company  and  replaced  by  new  shares 
taken,   the    company  could   not   legally   accept   a 
surrender  of  them,  but  because,  the  principal  purpose 
of  the  whole  matter  being,  no  doubt,  to  get  rid  finally 
and  for   ever  of   the  founders'    shares    with   their 
inconvenient  rights,  it  is  best  to  do  so  under  an  order 
of  the  court.    As  the  matter  stands,  therefore,  I  think 
the  petitioners  have  not  brought  themselves  within 
the  Act,  and  that  under  existing  circumstances  I 
should  have  to  dismiss  the  petition.     But  I  think  the 
parties  can  so  vary  the  circumstances  as  to  put  the 
court  in  a  position  to  make  an  order.    If  the  78,000 
shares  were  applied  for,  allotted,  and  paid  for.  and 
the  holders  of  the  founders'  shares  transferred  the 
latter  to  trustees  for  the  company,  or  declared  them- 
selves trustees  for  the  company  of  those  shares,  the 
petition  could  be  so  amended  as  to  lead  to  a  minute 
by  which  the  paid-up  capital  would  be  shown  to  be 
not  less  but  greater  than  before.    I  should  not,  I 
tiiiok,  be  doing  violence  to  the  special  resolution  for 
reduction  if  in  that  state  of  facts  I  were  to  make  an 
order.    As  regards  the  declaration  by  the  founders 
that  they  daim  no  rights  in  respect  of  the  founders' 
shares,  but  hold  them  at  the  disposal  of  the  company, 
I  think  I  could  act  upon  a  consent  given  by  counsel 
appearing  for  all    the   founders  upon  the  further 
Dealing  of  the  petition,  and  the  order  could  be  so 
corded  as   to   give   effect   to  that.     Under  these 


drcumstanoes  I  will,  if  the  petitioners  so  desire,  allow 
the  petition  to  stand  over  for  a  fortnight,  with  liberty 
to  amend. 

The  petition  was  accordingly  amended,  the  holders 
of  founders'  shares  were  made  co-petitioners,  and  they 
declared  that  they  did  not  claim  any  beneficial  right 
in  the  founders'  shares  and  held  the  same  upon  trust 
for  the  company,  and  desired  that  the  same  might  be 
cancelled.  The  78,000  shares  were  allotted  to  the 
holders  of  the  founders'  shares,  and  all  but  a  small 
part  thereof  were  paid  for  in  cash,  and  the  capital  due 
on  the  rest  was  due  and  payable  from  the  allottees  to 
the  company.  On  the  2nd  of  August,  upon  the 
petition  coming  on  again  for  hearing,  his  lordship 
made  the  order  asked  for,  and  dispensed  with  the 
necessity  of  tihe  company  any  longer  adding  the 
words  ''and  reduced  "  to  their  name. 

Solicitors,  Hollama,  Sons,  Coward,  &  Hawhaley. 


Chan.  Div, 
Buckley, 


)iv.  J 


July  3,  4,  8,  1902. 

In  re  Shtth. 
Smith  v.  Lewis,  (a.) 
Trustee—Trust  fw  eale—Power  to  retain  trust  property 
in  present  form  of  investment — Shares  in  company--- 
Beoonstruction  of  company — Allotment  of  shares  in 
new  company — Companies  Act,  1862  (25  <fe  26  Vict, 
c.  89),  s.  161. 

Wliere  there  is  a  trust  for  sale  with  a  power  to  retain 
trust  property  {which  includes  shares  in  a  company)  in 
its  present  form  of  investment,  oh  the  reconstrtiction  of 
the  company  under  an  arrangement  whereby  no  option  is 
given  to  shareholders  to  take  cash  in  lieu  of  shares  in  the 
new  company,  the  trustees  may  accept  an  allotment  of 
and  retain  such  shares. 

Adjourned  summons. 

This  was  a  summons  taken  out  by  the  surviving 
trustee  of  the  will  of  Joseph  Smith  to  determine, 
amonff  other  questions,  whether  he  was  justified  in 
retaimng  unsold  certain  ordinary  and  preference 
shares  in  the  Birmingham  Small  Arms  Go.  (Limited), 
forming  part  of  the  trust  estate  of  the  testator  and 
allotted  to  him  as  such  trustee  in  September,  1896. 

By  his  will  the  testator  devised  and  bequeathed  his 
real  and  personal  estate  to  his  trustees,  upon  trust  to 
sell  and  convert  the  same  into  money,  and  to  invest 
the  residue  of  such  money  (after  making  thereout 
certain  payments)  in  manner  therein  mentioned,  and 
to  stand  possessed  of  the  residuary  trust  moneys,  and 
the  investments  for  tiie  time  bemg  representing  the 
same,  upon  trusts  for  certain  persons  for  their 
respective  lives,  and  tdtee  their  respective  deaths  for 
certain  other  persons  in  remainder. 

The  will  contained  a  power  to  the  trustees  to  post- 
pone the  sale  and  conversion  of  his  real  and  personal 
estate,  or  any  part  thereof,  for  so  long  as  they  should 
think  fit,  and  to  "  retain  the  same  or  any  part  thereof 
in  its  present  form  of  investment,"  even  though  the 
property  retained  might  not  be  an  authorized  invest- 
ment. Among  the  authorized  investments  were 
'*  preference  shares  of  any  joint  stock  company  at  the 
time  of  investment  paying  a  dividend  on  its  ordinary 
shares." 

The  testator  died  in  1895,  possessed  of  750  ordinary 
shares  in  the  Birmingham  Small  Arms  and  Metal  Co. 
(Limited)  of  £5  each  fully  paid.  The  executors  sold 
some  of  the  shares  and  kept  520,  and  in  September, 
1896,  they  were  the  holders  of  these. 

(a.)  Eeported  by  H.  L.  OBMiflTOir,  Esq.,  Barrister- 
at-Law. 
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rui-  LT. 


High  Cottbt. 


In  be  Smith. — Cooper  &  Cbahe  v.  Wright. 


House  oi?  XiOkds. 


On  the  3rd  and  22i}d  of  September  the  company 
paased  a  retolution  for  its  volnntary  winding  np 
under  section  161  of  the  Act  of  1862  on  the  basis  of  a 
scheme  whereby  the  astets  of  the  old  company  should 
be  sold  to  trustees  for  an  intended  new  company,  and 
whereby  the  new  company,  when  formed,  should 
allot  to  each  member  of  the  old  company  for  each 
share  iu  the  old  company  one  ordinary  and  one 
preference  share  of  £5  each  fully  nald.  There  was 
no  alternative  given  to  the  shareholders  to  take  money, 
but  they  had  power  to  dissent  under  section  161. 
The  trustees  did  not  dissent,  and  it  was  admitted  that 
they  did  right.  The  new  company  was  duly  incor- 
porated, and  there  were  allotted  to  the  trustees  of  the 
will  520  preference  and  520  ordinary  shares  of  £5 
each  fully  paid  in  the  new  company.  Shortly  after- 
wards the  company  changed  its  name.  The  trustees 
subsequently  sold  fifty  ordinary  and  twenty  prefer- 
ence shares. 

J,  E.  Harman,  for  the  trustees. 

Mark  Bomer,  for  the  tenants  for  life. — ^The  trustees 
were  justified  in  retaining  both  classes  of  shares,  ^e 
preference  shares  became  an  authorized  investment  in 
1897.  The  ordinary  shares  in  the* new  company  were 
substantially  the  same  as  those  in  the  old  company. 
It  is  true  that  the  reconstruction  involved  the  dissolu- 
tion of  the  old  corporation,  but  that  was  a  mere  piece 
of  machinery. 

He  referred  to  In  re  Morris,  33  W.  B.  445,  52  L.  T. 
Bep.  462. 

B.  J.  Farker,  for  the  persons  entitled  in  remainder. 
— As  to  the  preference  snares  I  think  there  is  now  no 
question.  But  the  trustees,  although  they  were 
justified  in  taking  the  ordinary  shares,  ought  to  have 
sold  them.  The  shares  in  the  new  company  were  not 
the  same  as  those  in  the  old  company.  The  new 
corporation  was  totally  distinct  from  tne  old  one. 

He  referred  to  In  re  New,  50  W.  B.  17,  [1901]  2  Oh. 
534,  and  Tucker  v.  Tucker,  42  W.  B.  266,  [1894]  1  Ch. 
724. 

BuoBXEY,  J.,  stated  the  facts  and  continued :  The 
first  question  is  whether  the  plaintiff,  as  trustee,  is 
justified  in  retaining  unsold  these  500  preference 
and  470  ordinary  shares.  As  to  the  preference 
shares,  there  is  another  dause  of  the  will  which  is 
important;  that  is  the  Investment  clause  which 
includes  "  preference  shares  of  any  joint  stock  com- 
pany at  the  time  of  investment  paying  a  dividend  on 
its  ordinary  shares."  No  dividend  was  paid  on  the 
ordinary  shares  in  1896.  The  company  began  to  pay 
dividends  on  its  ordinary  shares  in  USarcH,  1897 ;  at 
that  date  preference  shares  became  an  authorised 
investment,  and  have  continued  to  be  so  ever  since. 
So  that,  even  if  the  trustees  ought  to  have  sold  them 
in  1896,  they  would  have  been  entitled  to  buy  them 
in  1897.    That  point,  therefore,  comes  to  nothing. 

The  further  question  is  whether  the  ordinary  &res 
are  an  authorized  investment.  They  are  not  within 
any  dause  which  authorizes  the  trustees  to  make 
investments.  The  whole  question  turns  on  whel^er 
the  retention  of  these  shares  is  a  retainer  of  some 
part  of  the  estate  **in  its  present  form  of  invest- 
ment." In  a  sense  it  is  not.  Shares  in  the  new 
company  are  not  the  same  as  shares  in  the  old  com- 
pany; tiiey  are  different  shares.  But  tiiat  is  not 
really  an  answer.  I  think  I  ou^ht  to  look  at  the 
substance  of  the  transaction.  Is  it  substantially  the 
same  form  of  investment  f  Has  the  mon^  ever  beeu 
shifted  from  one  investment  to  another  f  Now  one 
might  put  many  illustrations  of  transactions  in  which 
investments  are  not  varied.  Suppose  that  at  the 
death  of  the  testator  the  company  had  only  issued 
ordinary  shares,  and  that  it    subsequently  created 


preference  shares.    Would  the  ordinary  shstfes  be  the 
same   shares?    I  should   say   that   this    w^onld  be 
the  same  investment.    The  company  had    poivrer  to 
create  preference  shares;  the  ordinary  sh&res   "vrere 
always  subject  to  that  power,  and  are  still  tbe  aanie 
shares.    Therefore,  in  my  opinion,  nothing^   in  thia 
case  turns  on  the  fact  that  there  were  pref «»T«iioe  bm 
well  as  ordinary  shares.  Secondly,  suppose  thmt  after 
the  testator's  death  the  company  availed  itself  of  the 
Ck>mpanie8  (Memorandum  ox  Association)  Act,   1890, 
and  enlarged  its  objects,  would  the  investment  zemain 
the  same  ?    I  should  say  that  it  would.    The  invest- 
ment was  one  which  contained  within    itself     the 
possibility    of   alteration— the   power   of   becKuning^ 
converted.      It  was  the  same  investment   vrith   en 
alteration   of   the  objects   for  which    it  nii^ht    be 
employed.    What  has  happened  here  is  that  sinoe  the 
testator's  death,  the  company  has  availed  itself    of 
other  statutory  powers— that  is  to  say,  under  seotion 
161  it  has  sold  its  assets  to  another  company,  and  has 
effected  that  operation  in   such  a   form   that    the 
trustees  were  bound  to  take  the  shares  or  to  dissent 
and  get  their  value  under  section  162  of   the   Act 
of  1862.    The  shares  in  the  new  company  resulted 
&om    the  .shares    in    the   old   company    -without 
any  act  on  their  part.    Have  they,  then,  changed 
the  form  of  the  investment  P     I  think  not.      The 
altered  thing  they  have  got  is  the  same  thing  in 
another  shape.    They  are  Suures  in  a  new  company, 
no  doubt,  but  the  only  real  difference  is  that  the 
corporation  is  a  different  corporation.    Does  that  faot 
take  them  out  of  the  words  **  retain  the  same  or  any 
part  thereof  in  its  present  form  of  investment "  ?    I 
think  that  every  case  of  this  kind  must  be  looked  at 
on  its  merits  in  order  to  see  if  the  investment  is  the 
same.    In  the  present  case  I  think  it  is.    The  new 
company  is  simply  a  reproduction,  a  transformation, 
of  the  old  company.    The  shares  in  question  are  very 
valuable,  and  it  is  admitted  that  the  trustees   did 
right  in  taking  them.    TherQ  is  no  question  here  of  a 
dmerent  form  of  business  or  of  additional  liability. 
All  that  has  happened  is  that  there  is  a  new  corpora- 
tion wbidi  is  the  old  company  in  a  new  form.     The 
trustees  obtained  these  shisces  because,  by  the  use  of 
the  statute,  the  one  company  replaced  the  other.    I 
think,  therefore,  that  these  shares  are  within  the 
words  of  the  will,  and  that  the  trustees  are  entitled  to 
retain  them. 

Solicitors,  Bhturpe,  Farker,  Pritehards,  BarJMm,  <fe 
Law/ord,  for  B.  Shirley  Smith,  Birmingham. 


May  16,  1902. 


i$ou0i  Of  Eorta. 

From  0.  A.  » 
(England).  | 

GooFBB  &  0&A2nfi  v.  Wright,  (a.) 

Master  a/ad  servant — Employers*  liability — Accident — 

Compensation  —  Sub-contractor  —  Indemnity — Work' 

men's  Compensation  Act,  1897  (60  <fe  61  Vidt.  c.  37), 

M.  4,  7. 

A  sub-contractor  who  engages  to  do  part  of  a  work  on 
a  building  may  be  a/n  undertaker  within  the  meaning  of 
the  Workmen's  Compensation^  Act,  1897. 

The  appellants  contracted  to  erect  a  building  and  the 
respondent  agreed  with  them  to  construct  the  roof.  In 
the  course  of  constructing  the  roof  one  of  the  respondent's 
workmen  was  injured,  and  compensation  was  awarded 

(o.)  Reported  by  C.  H.  Gbafton.  Esq.,  Barrister- 
at-Law. 
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HOTTSE  OP  LOBDS. 


Cooper  &  Osanb  v.  Wbioht. 


HOUSB  OF  LOBDB. 


againii  the  appeHofiU  under  the  Wcrkmen*s  Compemation 
Act.  1897. 

Hdd  (Lords  Brampton  and  Bobertton  diseeniing), 
ihai  they  were  entiUed  to  he  indemnified  hy  the  9ub-eon- 
iirwiffr  under  eection  4  of  thai  Act. 

Gm8v.  Butler,  48  W.  B.  309,  [1900]  1  Q.  B.  Ill, 
overruled. 

Appeal  i««in8t  order  of  the  Oonrt  of  Appeal  (A.  L. 
Smith,  OoluQS,  and  Bomer,  L.JJ),  setting  aside  an 
order  ifor  indemnity. 

In  1899,  Barker  &  Co.,  being  desirous  of  having 
a  baildug  erected  at  Nottingham,  entered  into  a 
oontnct  with  the  appellants,  Cooper  &  Crane,  a 
fim  of  builders,  by  whioh  the  latter  undertook  to 
ooosimct  for  Barker  &  Co.  the  whole  of  the  building, 
mdading  the  roof  and  slating.  Cooper  &  Co.  made 
a  sab-oontraot  with  the  respondent  Wright,  a  slater, 
whereby  he  aereed  to  supply  the  slates  and  do  for 
tiiem  aU  the  uating  work  of  the  roof. 

Cooper  &  Crane  began  to  oarry  out  their  contract 
with  Barker  &  Co.,  and  by  means  of  scaffolding  had 
ooDitnicted  the  building  to  a  height  exceeding  thirty 
feet,  induding  the  framework  of  the  roof,  ready  to 
leoeive  the  (dating. 

While  a  labourer  named  Brady  employed  by 
Wz^fat  to  conyey  slates  to  the  roof  by  means  of  a 
hoiat  or  lift  was  so  eogaged  an  accident  occurred  to 
the  lift  causing  him  injary,  from  which  he  died. 
Hia  widow  applied  for  an  arbitration  between  herself. 
Cooper  &  Crane,  and  Wright  under  the  Workmen^s 
Compensation  Act,  1897. 

Chwper  &  Crane  by  their  answer  denied  their 
liability  to  pay  any  compensation  on  the  ground 
(amongst  othera)  that  the  deceased  man  was  not 
immediately  employed  by  them,  but  was  employed 
by  Wright,  their  sub-contractor.  Alternatively  they 
fiisimed  sgainafe  Wright  an  indemnity  in  respect  of 
iny  amount  which  might  be  awarded  to  be  paid  by 
them. 

WriiCht  by  his  answer  denied  that  he  was  the 
midertaker  of  any  work  to  which  the  Act  of  1897 
applies. 

The  county  oourt  judge  at  Nottingham  made  his 
awizd  for  payment  of  the  sum  of  £217,  with  costs, 
l>y  Cooper  &  Crahe,  as  undertakers  of  tiie  building, 
mr  compensation  to  the  widow  and  dependants. 

He  made  no  award  against  Wright  for  payment  of 
any  oompensation. 

On  farther  consideration  the  learned  judge  made 
the  order  now  in  question,  that  Wright  should 
indemnify  Cooper  &  Crane  to  the  extent  of  the  £217 
and  the  applicant's  costs. 

Cooper  &  Crane  did  not  appeal  against  the  award 
hr  oompensatioxL  Against  the  order  for  indemnity 
^ght  appealed,  and  the  Court  of  Appeal  (A..  L. 
wutn,  Collins,  and  Bomer,  L. JJ.).  following  Caee  v. 
fi«fler,  48  W.  B.  309,  [1900]  1  Q.  B.  777,  set  it  aside. 

A.  Uewdyn  Daviee  and  Timley  Lindley,  for  the 
^P^lante. — ^The  respondent  was  an  *' undertaker  " 
vithin  the  meaning  of  section  7  of  the  Act,  and  the 
appellants  are  entitled  to  indeamity  from  the 
ze^ondent  under  section  4,  whidi  gi^es  an 
fmnte  daim  to  indemnity.  The  respondent 
ja  alao  within  the  definition  of  <<  undertakers " 
^  aeetion  7»  ''persons  undertaking  the  con- 
rtnetion,  repair,  or  demolition  "  of  a  building.  Con- 
f^RKtion  of  a  part  is  sufficient:  Lord  Maonaghten 
»  HoddinoU  ▼.  Newton,  Chambers,  <fc  Co.,  49  W.  B. 
J80.  [1901]  A.  C.  49  ;  Mason  v.  Dean,  48  W.  B.  363, 
USOO]  1  Q.  B.  770.  Oass  ▼.  BuUer  cannot  be  right  on 
^pounds  stated:  Cooper  v.  Davenport,  16  Tunes 
L  ^  266,  is  identical  with  this  case. 

^^,  K,C.,  and  OlaveU  Salter,  for  the  respondent. 
"^  respondent  was  not  an  ''undertaker"  within 


the  meaning  of  the  Act.  The  person  referred  to  in 
section  4  must  be  himself  an  undertaker,  and  not  a 
sub-contractor.  The  definition  in  section  7  speaks  of 
"the  undertaker."  Cass  ▼.  BuUer  was  rightly 
decided. 

A.  Llewelyn  Davies  replied. 

Thx  Hottsb  took  time  for  consideration. 

Lord  BoBERTSON.— Like  all  your  lordships,  I  have 
found  this  a  most  unsatisfactory  question  to  decide. 
It  can  hardly  be  called  a  question  of  legal  construc- 
tion, the  problem  being  how  to  pat  cm  up  certain 
statutory  enactments  which  are  incoherent  and 
almost  contradictory.  The  Court  of  Appeal  have 
adopted  a  Yiew  of  which  I  can  only  say  that  it  had 
seemed  to  me  as  good  and  as  little  exposed  to  objection 
as  the  competing  theory ;  and  accordingly  I  should 
not  haye  felt  justified  in  disturbing  their  judgment. 
But  my  noble  and  learned  friend  Lord  Brampton 
has  examined  the  subject  with  great  care  and  skill ; 
I  have  read  his  opinion  with  the  more  attention 
because  it  was  not  in  accordance  with  the  opinions 
of  my  noble  and  learned  friends  opposite  ;  and  to  the 
negatiye,  although  adequate,  reason  already  given 
for  my  not  yoting  for  reversal,  my  noble  and  learned 
friend's  arguments  have  enabled  me  to  add  an 
affirmative  opinion  that  his  conclusion  is  right. 

Lord  Brampton,  after  stating  the  facts  sub- 
stantially as  above  given,  continued :  In  m^  opinion 
that  decision  (of  the  Court  of  Appeal)  was  right,  and 
I  will  proceed  to  state  my  reasons  for  so  thinking. 
I  desire,  however,  first,  to  remind  vonr  lordships 
very  shortly  of  the  difficulties  that,  before  the  Act  of 
1897,  beset  a  workman  who  sustained  injury  in  the 
course  of  his  employment  in  seeking  to  obtain 
redress,  for  I  think  that,  by  bearing  them  in  mind,' 
they  will  assist  in  enabling  your  lordships  to  form 
a  reasonable  conjecture  as  to  the  objects  which 
the  Legislature  had  in  view  in  passing  that  Act,  and 
thus  aid  in  interpretiDg  the  ensctments  contained  in 
it,  to  which  I  shiJl  have  occasion  to  refer. 

In  the  first  place,  there  was  no  available  process 
known  to  the  law  by  which  such  redress  could  be 
recovered  except  by  action  at  law  or  by  proceeding 
under  the  Employers*  Liability  Acts;  but  no  such 
action  or  proceeding  could  be  successful  unless  the 
workman  was  in  a  condition  to  prove  by  legal 
evidence  that  his  injury  was  due  to  actionable  ne^- 
gence  or  other  misconduct  or  default  of  the  person 
from  whom  he  S'mght  to  recover,  or  some  other 
person  or  persons  for  whose  negligence  the  former  was 
responsible.  Compensation  without  proof  of  suc^ 
negligence  was  unheard  of,  and  such  proof  was  often 
hard  to  discover.  Moreover,  it  was  often  extremdy 
difficult,  even  when  the  facts  were  ascertained,  to 
determine  who  was  the  person  liable  to  be  sued  in  the 
action ;  and  to  avoid  such  difficulties  many  persons 
were  often  made  defendants  in  actions  who  were 
under  no  legal  liability. 

Added  to  t^ese  obstacles,  the  law  itself  was  for  the 
most  part  too  uncertain,  too  dilatory,  and  far  too 
expensive  for  an  ordinary  workman  to  embark  in. 
G  H>d  illustrations  of  these  difficulties  will  be  found  in 
Wiggett  v.  Fox,  11  Exch.  832,  and  Johnson  v.  Lind' 
«oy.  40  W.  B  406,  [1891]  A.  0.  371. 

Having  regard  to  this  unsatisfactory  state  of  things, 
it  was,  as  I  have  gathered  from  a  study  of  the  Act, 
felt  by  the  Legislature  that  it  would  be  but  just  and 
right  to  confer  upon  a  large  class  of  workmen  whose 
necessities  compelled  them  to  seek  employment  in 
certain  specified  dangerous  occupations,  m  the  course 
of  which  accidents  not  always  possible  to  be  guarded 
against  are  of  frequent  occurrence,  some  purely 
casual,  others  no  doubt  attributable  to  negligence  or 
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default  of  fellow  woskmen,  whom  it  would  be  idle  to 
sue,  or  of  others  whose  identity  oonld  not  be  established, 
a  right  to  claim  compensation  to  a  moderate  and 
limited  amount  in  respect  of  the  loss  of  snoh  wages  as 
they  were  incapacitated  from  earning  in  oonseqaence 
of  accidental  injary,  npon  mere  proof  of  tiie  accident 
and  its  resulting  loss,  irrespective  of  its  cause. 

Another  object  was  to  impose  the  obligation  of 
providing  such  statutory  compensation  upon  those  to 
whom  good  sense  would  naturally  point  as  the  fittest 
persons  to  bear  it,  and  to  define,  for  the  convenience 
of  an  injured  workman  seeking  compensation,  the 
persons  from  Whom  he  was  entitled  to  claim  it ;  and, 
further,  to  provide  a  simple  proceeding,  entailing 
comparatively  tiifiiog  expense,  by  which  such  com- 
pensation might,  if  necessary,  be  enforced. 

To  carry  out  tiiese  very  laudable  objects  the  Act  of 
1897  was  nassed.  It  is,  however,  so  framed  as  to 
provoke  ratiher  than  minimize  litigation  ;  and  those 
who  are  responsiUe  for  the  language  of  some  of  its 
enactments  little  know  the  amount  of  labour  they 
were  entailing  upon  those  whose  duty  it  might  be  to 
interpret  them. 

I  turn  now  turn  to  the  Act  itself,  section  1  of  which 
enacts  as  foUows : 

*'  If  in  any  employment  to  which  this  Act  applies 
personal  injury  by  accident  arising  out  of  and  in  the 
course  of  the  employment  is  caused  to  a  workman,  his 
employer  shall,  subject  as  hereinafter  mentioned,  be 
liable  to  pay  compensation  in  accordance  with  the 
first  schedule  to  this  Act." 

The  7th  section,  sub-section  1,  enacts:  **This  Act 
shall  apply  only  to  employment  by  the  undertakers 
as  hereinafter  defined,  on,  in,  or  about  a  railway, 
factory,  mine,  quarry,  or  engineering  work,  and  to 
employment  by  the  undertakers  as  hereinafter 
defined,  on,  in,  or  about  any  building  which  exceeds 
thirty  feet  in  height,  and  is  either  bSng  constructed 
or  repaired  by  means  of  a  scaffolding,  or  being 
demolished." 

Section  7,  sub-section  2,  defines  the  meamng  of  the 
term  "  undertakftrs ''  in  the  cases  of  a  railway, 
factory,  quarry,  laundry,  or  mine  to  be  those  who 
represent  the  persons  or  bodies  actually  carrying  on 
the  businesses  or  works  so  described.  "  In  the  case 
of  a  building  the  word  '  undertakers  *  is  declared  to 
mean  *  the  persons  undertaking  the  construction, 
repair,  or  demolition.' " 

Section  1,  imposing  upon  *'hiB  employer"  the 
liability  to  pay  compensation  to  a  workman,  must  be 
read  by  the  fight  of  section  7,  sub-section  1,  which 
enacts,  "  this  Act  shall  apply  only  to  employment  by 
the  undertakers"  as  defined.  It  follows  that  ^e 
general  words  "  his  employer  "  in  section  1,  must  be 
read  as  '*  his  employer,  being  also  the  undertaker." 

In  this  case,  iJie  deceased  man  having  been 
employed  by  Wright,  the  sub-contractor,  and  not  by 
Cooper  &  Crane,  the  undertakers,  his  employment, 
although  on  the  work  undertaken  by  Cooper  & 
Crane,  was  not,  in  my  opinion,  ^  employment  to 
which  alone  the  Act  applies.  It  is  obvious  that  the 
Leeialature  did  not  intend  that  such  a  workman,  who 
had  been  exposed  to  equal  risks  and  dangers  with  his 
fellow  workmen,  should  be  excluded  from  the  benefit 
of  the  Act;  this  is  apparent  from  section  4,  which  in 
substance  provides  that  the  undertakers  of  works  of 
construction  of  or  on  buildings  shall  be  responsible 
for  compensation  to  injured  workmen  employed  by 
their  sub-contractors  as  if  they  had  been  employed 
by  the  undertakers  themselves. 

The  language  of  this  section  is  so  important  that, 
as  I  shall  have  to  refer  to  it  hereafter  for  other 
purposes,  I  have  felt  it  will  be  convenient  to  set  it 
out  in  fulL 

Section  4 :  '*  Where  in  an  employment  to  which 


this  Aot  applies  the  undertakers,  as  hereinafter 
defined,  contract  with  any  person  for  the  execution 
by  or  under  such  contractor  of  any  work,  and  the 
undertakers  would,  if  such  work  were  executed  by 
workmen  immediately  employed  by  them,  be  liable 
to  pay  compensation  under  this  Act  to  those  work- 
men in  respect  of  any  accident  arising  out  of  and  in 
the  course  of  their  employment,  the  undertakers  e^all 
be  liable  to  pay  to  any  workman  employed  in  the 
executiou  of  the  work  any  compensation  which  is 
payable  to  the  workman  (whether  under  this  Act  or 
in  respect  of  personal  negligence  or  wilful  act 
independently  of  this  Act)  by  such  contractor,  or 
would  be  so  payable  if  such  contractor  were  an 
employer  to  whom  this  Act  applies. 

*'  Provided  that  the  undertakers  shall  be  entitled  to 
be  indemnified  by  any  other  person  who  would  have 
been  liable  independently  of  this  section. 

**  This  section  shall  not  apply  to  any  contract  with 
any  person  for  the  execution  by  or  under  such  con- 
tractor of  any  work  which  is  merely  ancillary  or 
incidental  to  and  is  no  part  of  or  process  in  the  &ade 
or  business  carried  on  by  such  undertakers 
respectively. " 

That  the  widow  was  entitled  to  compensation  from 
Cooper  &  Crane  as  the  undertakers  seems  to  me  to 
admit  of  no  possible  doubt  The  judge  was  right, 
therefore,  in  hit  award  of  compensation  against  them. 
Even  had  this  been  open  to  question,  no  appeal 
against  it  having  been  made,  that  award  was  not 
during  the  argument  and  cannot  now  be  questioned. 

The  real  question  before  your  lordships  arises  out  of 
the  claim  of  Cooper  &  Crane  for  indemnity  from  their 
sub-contraotor,  Wright. 

The  oase  in  support  of  that  claim  is  thus  put :  that 
by  his  sub-contract  with  Cooper  &  Crane,  Wright 
became  an  **  undertaker "  equally  with  themselves 
within  the  meaning  of  section  7,  and  was  in  every 
respect  under  the  same  primary  obligation  to  pay 
compensation  to  the  widoir ;  and  that  such  liabiUty 
was  a  liability  imposed  by  sections  1  and  7,  independ- 
ently of  section  4,  so  as  to  bring  him  within  the 
proviso  in  that  section,  and  to  give  them  a  right  to 
claim  indemnity  from  him 

I  do  not  think  these  propositions  can  be  maintained. 

First,  Wright  was  not  an  undertaker  within  the  mean- 
ing of  section  7  of  the  Act.  It  may  be  that  in  the 
ordinary  common  acceptation  of  the  expression  a 
man  may  be  said  to  undertake  anything  he  has  taken 
upon  himself  to  do,  with  or  without  a  contract ;  but 
this  is  not  the  interpretation  contemplated  by  the 
framers  of  the  definition  clause.  The  Legislature,  in 
using  the  expression  ''the  undertakers,"  has  given  it 
a  limited  statutory  meaning,  beyond  which  it  cannot 
be  extended.  The  whole  Act  is  new  to  the  law;  it 
gives  new  rights  to  workmen  and  imposes  new 
obligations  upon  employers,  and,  so  far  as  it  can  be, 
it  must  be  strictly  construed.  To  bring  any  person 
within  the  definition  clause  he  must  have  undertaken 
some  definite  specific  work  of  construction  which  is  to 
form  the  subject  of  his  undertaking.  In  this  case 
it  was  for  the  construction  of  an  entire  building. 
Secondly,  the  contract  of  the  undertaker  must  be 
with  a  person  who  has  authority  to  employ  and  to 
authorize  the  undertaker  to  accomplish  the  work 
undertaken. 

For  such  a  work  as  the  constmction  of  an  entire 
building,  as  is  the  case  before  us,  it  seems  to  me  that 
two  persons  or  sets  of  pei^nsonly  can  fill  the  position 
of  '*  tbe  undertakers  "  defined  by  the  Act ;  the  build- 
ing owner  who  takes  upon  himself  the  construction 
of  the  building  be  requires;  or  the  persons  who, 
through  the  milium  of  a  oontraot  with  him,  engage 
to  take  upon  themselves  the  obligation  to  execute  that 
^  work  for  him.    I  carefully  abstain  from  expressing 
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Koy  opioioa  toaohiiig  the  responsibility  of  a  building 
owner  ^irbo  subdiyides  the  oonstraotion  of  a  buildiog 
among^  several  oontraotors,  because  in  this  ease, 
Cooper  &  Crane,  by  their  oontract  with  him,  under- 
took the  oonstruotion  from  the.foundations  to  the  top 
of  the  roof.  By  that  oontraot  they  oonstitufced  them- 
selves ''the  undertakers"  of  the  whole  building 
within  the  definition  in  section  7,  sub-section  2. 

From  that  contract  they  coidd  not  recede  or  be 
diachar^^d,  unless  with  the  assent  of  the  building 
owner,  nntil  the  building  was  completely  constructed ; 
and  to  the  execution  of  their  undertaking  they  were 
bound  to  bring  their  personal  skill  and  experience 
and  to  exercise  psrsonal  control  over  all  the  necessary 
operations.  There  was  beyond  this  an  obligation 
attached  by  the  statute  to  their  undertakinff ,  towards 
every  workman  employed  by  them  on  Siat  work 
nndertaken,  to  pay  to  him,  in  the  event  of  injury 
to  him  by  accident,  compensation  according  to  the 
Act. 

Neither  the  contractual  obligation  to  the  building 
owner  nor  the  statutory  obligation  to  the  workman 
oould  be  terminated  or  altered  at  the  mere  will  or  by 
any  aot  of  the  undertakers.  They  could  not  assign 
their  contract  or  any  part  of  it,  nor  could  they 
del<»C^te  their  authority  or  any  part  of  it  to  another. 
It  18  obvious  that  such  authorify  of  the  undertakers 
xnnat  emanate  from  the  building  owner  himself,  for  no 
one  else  could  confer  it. 

In  most  cases,  I  have  no  doubt,  it  is  immaterial  to 
the  building  owner  whether  his  undertaker  employe 
his  own  materials  and  workmen  or  engages  another 
to  do  isolated  portions  of  the  work  for  him ;  but  the 
building  owner  has  no  contractual  relations  with  the 
sub-oontraotor,  and  can  only  look  upon  him  as  a 
mere  employee  of  those  with  whom  he  has  himself 
contracted.  The  very  name  sub-contractor  imports 
that  he  oocupies  an  inferior  position  to  the  persons 
who  have  undertaken  responsibility  for  Uie  whole 
building,  and  that  while  they  are  bound  to  exercise 
control  over  his  work  he  cannot  control  any  of  theirs. 
Those  who  are  pleased  to  do  so  may  call  him  a  sub- 
contractor or  a  sub-undertaker,  for  every  day  labourer 
undertakes  to  do  his  work;  but  he  is  not  an  under- 
taker as  defined  by  the  statute :  see  FercivcU  v.  Garner, 
[1900]  2  Q.  B.  406,  48  W.  E.  Dig.  117.  If  under- 
takers could  add  to  their  numbers  by  sub-contracts 
for  difEerent  parts  of  a  buildiog,  there  would  be  no 
limits  to  their  number ;  this  would  greatly  tend  to 
defeat  the  object  of  the  Legitlature  in  its  endeavour  to 
assist  the  workmen  by  pointing  out  specifically  the 
persons  to  whom  he  may  look  for  compensation. 
^  Moreover,  I  can  conceive  none  on  whom  the  obliga- 
tion to  pay  compensation  could  more  reasonably  rest 
than  those  who  as  a  matter  of  business  have  under- 
taken the  whole  control  and  every  responsibility 
.  attaching  to  the  erection  of  the  building  they  have 
undertaken  to  construct 

One  must  be  careful  not  to  be  led  astray  by  oases 
where  the  building  owner,  as  in  the  case  of  Mcaon  v. 
2>ean,  has  reserved  out  of  his  contract  with  the 
undertaker  the  execution  of  a  portion  or  portions  of 
the  building  he  requires  to  be  erected,  and  himself 
contracts  with  some  other  person  or  persons  to  do 
such  portion  or  portions;  for  there  is  a  wide  and 
marked  difference  between  undertakers  as  defined  by 
contracts  direct  with  the  buildiog  owners,  and  sub- 
contractors with  persons  who  are  themselves  already 
under  a  building  oontraot  to  undertake  the  whole 
buildinff.  I  cannot  see  how  the  two  positions  of 
imdertaker  and  sub-contractor  with  the  undertaker 
for  the  same  work  can  exist  at  the  same  time  in  one 
person,  any  more  than  that  one  person  could  at  the 
same  time  be  both  master  and  servant.  Yet  that 
would  be  the  position  of  Wright  if,  being  a  mere  i 


sub-contractor,  he  were  to  be  treated  also  as  the 
undertaker  of  the  same  work. 

The  language  of  section  4  indicates  a  thorough 
appreciatioQ  by  the  Legislature  of  the  difference 
between  undertakers  to  whom  the  Act  applies  and  a 
sub-contraotor  with  them  for  the  execution  of  part 
of  the  work.  It  nowhere  speaks  of  or  alludes  to 
sub-contractors  as  undertakers;  and  if  it  had  been 
intended  they  should  be  so  considered  with  all  their 
obligations  it  is  impossible  to  suppose  it  would  not 
have  imposed  those  obligations  and  expressed  such 
intention  in  clear  intelligible  language. 

In  CasB  V.  BxUler  the  Court  of  Appeal  expressly 
held  that  a  sub-contractor  with  and  under  those  who 
are  already  undertakers  is  not  an  undertaker  within 
the  meaning  of  the  Aot,  and  the  same  was  held  in 
Cooper  V.  Davenport.  These  cases  are  in  point,  and  I 
think  that  they  were  correctly  decided. 

I  must  not  leave  this  part  of  the  case  without  deal- 
ing with  that  which  was  suggested  as  some  authority 
for  the  appdUants — Hoddinoit  v.  Newton,  Chambers,  & 
Co,  When  the  facts  of  that  esse  are  carefully  con- 
sidered it  will  be  found  that  it  really  does  not  in  the 
least  assist  the  appellants.  No  question  as  to  the 
liability  of  a  sub-contractor  aroae  or  was  discussed  in 
it.  ThQ  facts  are  shortly  these :  An  eotire  buildiog 
bad  heoEx  completely  erected  for  the  General  Omoibus 
Co.  by  a  firm  of  builders,  who  had  undertaken  its 
oonstruotion  according  to  certain  plans  and  specifica- 
tions, and  it  had  been  handed  .over  to  the  company 
and  used  for  some  months  for  the  purposes  for  which 
it  had  been  built.  At  the  end  of  that  time  the 
company  dedded  to  have  new  work  of  construction 
done  in  it,  to  give  it  more  strength,  by  iron  supports. 
The  whole  of  that  new  work  was  undertaken  by  con- 
tract direct  from  the  company  by  Newton,  Chambers, 
&  Co.,  ironworkers,  who  were  altogether  unconnected 
with  the  original  building.  In  the  course  of  such  ne  w 
work  a  workman  employed  on  it  was  killed  by  an 
accident,  and  his  widow  daimed  compensation  from 
Newton  &  Co.  One  main  objection  was  that  the  new 
work  was  not  work  of  oonstruotion.  This  House  held 
that  it  was.  Another  question  was  whether  the 
scaffolding  used  in  the  new  work  was  a  soaff jlding 
under  the  Act.  There  was  no  sub-ooutraot  at  all,  for 
Newton  &  Co.  contracted  directly  with  the  omnibus 
company.  I  see  no  similarity  between  that  case  and 
this. 

All  these  considerations  have  satisfied  me  that  the 
Act  by  no  reasonable  interpretation  can  be  held  to 
make  a  mere  sub-contraotor  an  undertaker  within  the 
meaning  of  the  Aot.  If  I  am  right  in  this  view  it  is 
admitted  that  the  appeal  must  fail,  for  Wright  does 
not  come  within  the  proviso  to  section  4. 

But  even  if  Wrigbt  oould,  contrary  to  my  opinion, 
be  considered  such  an  undertaker,  with  an  obligation 
equal  to  that  of  Cooper  &  Crane  to  pay  compensation, 
I  fail  to  see  uponwhat  ground  the  claim  of  Cooper  & 
Crane  for  indemnity  as  distioguished  from  contribu- 
tion can  be  supported  in  this  case.  The  common  law 
certainly  would  not  enable  one  of  two  persons,  each 
equally  liable  to  pay  statutory  compensation  to  an 
injured  workman,  who  had  paid  suoh  compensation 
in  full,  to  obtain  indemnity  against  the  other  for  the 
whole  amount  so  paid.  To  justify  such  a  claim  some 
enactment  by  statute,  or  some  contract  between  the 
parties,  would  be  necessary.  No  such  enactment  or 
oontract  has  been  shown  to  exist  in  this  case. 

I  do  not  think  that  a  doubt  could  be  entertained 
that  if  the  accident  was  caused  by  the  actionable 
misoonduct  of  a  stranger,  and  the  injured  workman 
elected  to  proceed  against  the  undertakers,  being 
employers,  they  are,  by  section  6,  entitled  to 
indemnity  from  that  stranger,  and  so  indemnity 
might  be  claimed  if  the  aooiaent  was  caused  by  any 
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parson,  whether  the  employer  or  not,  under  oiroiun'- 
stanoes  which  would  have  entitled  the  injured  man  to 
maintain  an  action  or  prooeedings  under  the  Em- 
ployers' Liability  Act. 

It  is  very  reasonable  that  it  should  be  so,  and  I 
think  that  this  is  what  the  Act  intended  by  the 
language  employed.  But  there  is  not  to  be  found  in 
the  Act  anything  expressly,  nor  as,  I  think,  im- 
pliedly creating  in  the  possible  event  of  there  being 
two  or  more  undertakers,  all  being  equally  liable  for 
compensation,  and  neither  guilty  of  actionable 
negligence,  au  obligation  of  indemnity  in  the  event 
of  some  only  of  them  being  called  upon  to  pay. 

But  I  would  point  out  another  objection  to  the 
claim  for  indemnity.  The  proviso  in  section  4  is  that 
« the  undertakers  shaU  be  entitled  to  be  indemnified 
by  any  other  person  who  would  have  been  liable 
independently  of  this  section."  Now  if  it  could  be 
truly  said  that  Wright  was  one  of  the  defioed  under- 
takers mentioned  in  that  section,  and  that  there  was  a 
common  obligation  as  undertakers  upon  Cooper  & 
Crane  and  Wright,  how  can  it  be  said  that  Wright 
was  some  person  other  than  the  undertakers,  treating 
him  as  a  mere  sub-contractor,  this  objection  could  not 
arise. 

In  my  opinion  Cooper  &  Crane  were  the  only 
undertakers  within  the  definition  of  section  7,  sub- 
section  2,  of  the  Act ;  they  admit  that  the  award  was 
right,  and  the  burden  of  it  mutt  rest  where  it  has 
f  aUeu.  If  undertakers  desire  to  cast  the  responsibility 
of  an  indemnity  upon  their  sub-contractors,  they  must 
provide  for  it  in  their  sub-contracts. 

It  follows  that  in  my  opinion  this  appeal  ought  to 
be  dismissed  with  costs. 

Lord  Davey.— It  is  difficult  to  come  to 
any  conclusion  on  the  subject  of  this  appeal 
which  is  not  open  to  critioism,  and  I  can  only  say 
that  I  think  that  the  conclusion  to  which  I  have 
come  is  less  open  to  criticism  than  the  opposite  one. 
There  are  three  words  used  in  the  Act—"  employer," 
"undertaker,"  and  "  contractor  "—and  your  lord- 
ships are  called  upon  to  define  the  relative  meaning 
in  which  these  words  are  used.  By  section  1  it  is 
enacted  as  follows :  "  If  in  any  employment  to  which 
this  Act  applies  personal  injury  by  accident  arising 
out  of  and  m  the  course  of  the  employment  is  caused 
to  a  workman,  his  employer  shall,  subject  as  herein- 
after mentioned,  be  liable  to  pay  compensation." 
Three  conditions,  therefore,  are  necessary  under  this 
section  to  give  the  workman  a  right  to  compensation 
—(1)  that  the  employment  shall  be  one  to  which  this 
Act  applies ;  (2)  that  the  injury  has  been  caused  by 
an  accident  ariung  in  the  course  of  the  employment ; 
(3)  that  the  workman  shall  be  in  the  employment  of 
the  person  from  whom  he  <»1fcinriiy  compensation. 
Passing  by^  section  4  for  a  moment  I  come  to  section 
7,  sub-section  1,  which  provides  that  the  Act  shall 
appljr  only  to  employment  by  "the  undertakers  as 
heremafter  defined,"  on,  in,  or  about  a  railway, 
factory,  mine,  quarry,  or  engineering  work,  and  to 
employment  by  the  undertakers  as  hereinafter 
defined  (the  words  are  repeated),  on,  in,  or  about  any 
building  of  a  certain  character.  We  have  therefore 
the  einployment  to^  which  the  Act  applies  defined, 
and  a  fourth  condition  is  added  to  those  I  have  men- 
tioned— ^namely,  that  the  employer  must  be  "  the 
undertaker "  as  defined  in  section  7  (2).  In  that 
sub-section  I  find  that  in  the  case  of  a  building 
"  undertakers  "  means  the  "  persons  undertaking  the 
construction,  repair,  or  demolition."  In  other  words, 
the  undertakers  are  the  persons  who  undertake.  I 
take  the  liberty  of  saying  that  this  is  not  a  definition, 
but  a  mere  verbal  or  grammatical  synonym,  and  it 
affords  but  little  assistance  in  construing   the  Act. 


It  seems  to  come  to  nothing  more  than  this — that  the 
word  "  undtftakers "  in  the  case  of  a  building  is 
used  in  its  ordinary  sense,  whatever  that  may  be. 

It  has  been  decided  by  the  Court  of  Appeal  in 
Mason  v.  Dean  that  a  person  who  has  contracted  with 
a  buildinff  owner  for  part  only  of  the  work  of  con- 
struction IS  an  "  undertaker  "  within  the  meaning  of 
the  Act.  I  think  this  decision  right,  for  otherwise  it 
appears  to  me  that  a  workman  of  such  an  employer 
would  not  get  any  compensation  under  this  Act  at 
all,  and  it  is  quite  immaterial  for  that  purpose  what 
the  extent  or  nature  of  his  employer's  contract  may 
be,  provided  that  the  work  on  which  the  injured 
workman  is  employed  is  within  the  Act  Indeed  I 
think  that  the  point  is  covered  by  implication,  though 
not  expressly,  by  the  decision  in  Hoddinott  v.  Newton^ 
Chambers^  <fe  Oo,  Persons  who  undertake  a  part  only 
of  the  work  of  construction  are  therefore  within  the 
definition  of  undertskers. 

Nor  can  I  find  anything  in  the  definition  which 
requires  the  uudertaJdng  or  engagement  to  be  directly 
wich  the  building  owner,  or  excludes  a  sub-contractor 
to  whom  the  contractor  for  the  whole  building  has  let 
a  certain  portion  of  the  work.  Such  a  person  under- 
takes the  work  which  he  has  engaged  to  do  as  literally 
and  truly  as  if  his  contract  was  directly  with  the 
buildiog  owner.  Confining  myself,  therefore,  to  the 
definition,  and  independently  of  the  fourth  section,  I 
am  of  opinion  that  in  the  case  of  a  building  a  sub- 
contractor may  be  an  undertaker  within  the  meaning 
of  the  Act,  and  consequently  a  workman  employed  by 
him  who  has  been  injured  by  an  aodldeat  in  the 
course  of  his  employment  would  be  entitled  to  claim 
compensation  from  him.  It  may  be  that  the  so-called 
definition  is  so  general  as  to  include  two  persons, 
each  of  whom  from  a  different  aspect  may  be  the 
undertaker* 

Turning  now  to  section  4,  I  regard  that  section 
as  a  proviso  on  section  1 ;  it  provides  that  in  a 
certain  case  the  workman  may  have  a  right  to 
compensation  from  one  who  is  not  his  employer* 
It  is  thereby  enacted  (in  substance)  that  where 
"the  undertakers  as  hereinafter  defined"— t.e.  (for 
the  present  purpose),  persons  who  have  under- 
taken in  whole  or  in  part  the  construction  of  any 
building — contract  with  another  for  the  execution  of 
any  work,  the  "  undertakers  "—i.e.,  the  said  under- 
takers— shall  be  liable  to  pay  compensation  to  a 
workman  employed  by  the  contractor.  The  words 
describing  the  compensation  which  the  undertakers 
are  to  pay  to  the  workmen  are  these:  "Any  com- 
pensation which  is  payable  to  the  workman  ^whether 
under  this  Act  or  in  respect  of  personal  negligence  or 
wilful  act  independency  of  this  Act)  bv  Such  con- 
tractor, or  would  be  so  payable  if  such  contractor 
were  an  employer  to  whom  this  Act  applies."  Two 
cases  are  therefore  contemplated— (1)  where  com- 
pensation is  payable  under  the  Act  by  the  contractor 
— ».&,  the  sub-contractor ;  and  (2)  where  it  would  be 
payable  if  he  were  an  employer  to  whom  the  Act 
applies.  I  omit  for  deamess  of  argument  compensa- 
tion independently  of  the  Act.  In  other  words,  .the 
language  of  the  section  expressly  provides  for  a  case 
in  whion  both  the  so-called  undertakers  and  the  sub- 
contractor are  severally  liable  under  the  Act  to  pay 
compensation  to  the  workman  for  the  same  injury. 
The  section  appears  to  give  an  additional  remedy 
to  the  workman,  and  not  to  restrict  his  right  under 
section  1.  It  may  be  difficolt  in  the  case  of  a 
building  to  suggest  cases  in  which  a  sub-con- 
tractor may  or  may  not  be  an  employer  to 
whom  the  Aict  applies.  It  would  seem  that  a  sub- 
contractor who  has  undertaken  part  of  the  work 
must  be  one  or  the  other  in  all  cases  alike.  It  is, 
however,  possible  that  the  case  undertaken  by  the 
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fub-oontractor  might  not  be  an  emplojonent  within 
the  meaning  of  the  Act.  Bat  in  the  oaie  of  a  railway, 
mine,  or  quarry  (where  there  is  a  more  reetricted  and 
special  definition  of  undertakers),  it  is  quite  conoeiv- 
abla  that  a  sub-contractor  might  not  be  an  undertaker 
or  employer  to  whom  the  Act  applies,  and  probably  in 
many  oases  would  not  be  so.  Tne  language  of  the 
section  is,  of  course,  adapted  to  meet  the  oase  of  e^ery 
kind  of  employment  within  the  Act.  I  now  turn  to 
the  proviso  on  which  the  question  before  your  lord- 
ahipe  turns :  "  Provided  that  the  undertakers  shall  be 
entitled  to  be  indemnified  by  any  other  person  who 
would  have  been  liable  independently  of  this  section." 
The  m.eaning  of  this  proviso  if  plain.  Omit  section 
4,  and  ask   yourself,   is  any   other   person    liable 

5 either  under  the  Aot  or  independently  of  the  Act, 
think  it  must  mean)  ?  I  have  already  expressed  my 
opinion  that,  excluding  section  4  from  consideration, 
a  person  who  has  contriioted  by  way  of  snb-C3ntract 
to  execute  work  on  a  bailding  would  be  liable,  and  I 
have  pointed  out  that  tbe  language  of  the  section 
itself  contemplates  that  very  case.  In  the  present 
appeal  the  liability  of  the  appellants  is  not  questioned. 
Tne  only  question  is  whether  they  are  entitled  to  be 
indemnified  by  the  respondent,  and  that  question  has 
been  argued  exclusively  on  the  construction  of  the  Act. 
For  the  reasons  which  I  have  given  I  think  that  the 
app^lants  are  right  It  was  argued  that  the  con- 
struction of  the  appellants  would  oblige  the  sub-con- 
tractor to  indemzufy  the  principal  contractor,  although 
the  aoddent  might  have  been  caused  by  the  default  of 
the  latter.  I  do  not  think  that  this  consequence 
would  follow,  for  the  reason  stated  by  the  learned 
counsel  for  the  appellants  in  his  very  aide  argument. 
I  think  that  section  6  would  place  the  ultimate 
liability  on  the  person  in  default.  I  think  that  the 
appeal  should  be  allowed,  with  the  usual  consequences. 

Lord  ShaiO).— I  agree  with  those  of  your  lordships 
who  think  that  in  this  case  the  appeal  should  be 
iJlowed  and  the  judgment  of  the  county  court  judge 
reetored,  and  I  am  content  to  rest  my  judgment  on 
the  reasons  which  the  county  court  judge  has  himself 
given. 

It  is  almost  a  hopeless  task  to  attempt  to  reconcile 
or  to  make  a  consistent  whole  of  the  provisions  of  the 
Employers'  lability  Aot,  1897,  which  have  a  bearing 
on  tiie  question  of  relief  which  this  action  raises,  and 
I  do  not  therefore  propose  to  go  into  a  detailed 
examination  of  the  clauses  containing  these  pro- 
visions. 

The  deceased  workman,  Brady,  was  not  in  the 
employment  of  the  appellants  as  a  servant  of  thein, 
yet  they  have  been  held  responsible  for  compensation 
for  Uie  aoddent  under  section  4  of  the  statute,  which 
mains  them  **  undertakers,"  in  the  same  way  as  if  the 
work  on  the  building  which  they  had  undertaken  to 
put  up  in  its  entirety  had  been  **  executed  by  work- 
men immediately  employed  by  them,"  a  provision 
which  gives  a  workman  or  his  representatives  greater 
security  for  the  payment  of  compensation  in  case  of 
accident  than  if  they  had  to  rely  on  the  employer 
alone.  Section  4  of  the  statute  concludes  with  the 
'  words:  <* Provided  that  the  undertakers  shall  be 
entitled  to  be  indemnified  by  any  other  person  who 
would  have  been  liable  independently  of  this  section  " ; 
and  the  qnesrtion  is  whether,  under  this  proviso,  the 
appellants  are  entitled  to  the  relief  claimed. 

On  tins  question  I  am  of  opinion,  in  the  first  place, 
that  the  respondents,  the  employers  of  the  deceased, 
were  themsdves  undertakers  within  the  meaning  of 
the  Act,  which  provides  by  section  7  that,  in  the 
ease  of  a  building,  that  term  means*' the  persons 
undertaking  the  construction,  repair,  or  demolition." 
It  is  true  they  were  sub-contractors.  They  were,  in  my 


opinion,  none  the  less  undertaking  the  coBstruotion  of 
part  of  the  building,  the  slating,  and  I  agree  with  the 
county  court  judgeiothiokiogthiat  this  was  asubstantial 

Sart  of  the  construction  itsdf .  It  is  dear  the  respon- 
ent  would  be  an  undertaker  within  the  meaning  of 
the  Act  if  his  contract  had  been  direct  with  the  pro- 
prietor havinff  the  building  erected  under  different 
contracts,  and  I  d-^  not  think  that  the  respondent  is 
the  less  an  undertaker  in  that  he  was  a  sub-contractor 
for  the  same  work,  wbich  he  actually  did,  and  in  the 
course  of  which  his  servant,  the  workman,  was 
accidentally  killed.  It  follows  that,  if  the  action 
had  been  originally  raised  against  the  respondent 
alone,  he  would  have  been  held  liable  under  section 
1  of  the  Act.  This  appears  to  me  to  show  that  the 
proviso  to  section  7,  which  gives  the  riffht  of  relief  in 
this  case,  applies,  for  the  respondent's  liability  arises 
independently  of  that  section.  It  has  been  said  that 
the  use  of  the  word  ''person  "  in  that  proviso  must 
refer  to  others  than  persons  who  were  themselves 
also  undertakers  under  the  Aot,  but  I  do  not  read 
the  term  as  qualified  in  any  way,  if  only  the  liability 
arises  independently  of  section  4  itself. 

Earl  of  Halsbuby,  L.O.— In  this  case  a  building 
was  being  oouBtructed  for  Messrs.  Barker  &  Oo.  by 
Cooper  &  Crane,  a«  builders.  Cooper  &  Crane 
contracted  with  the  respondent  Wright  to  supply 
slates  for  the  roof  and  perform  the  work  of  com- 
pleting the  roof.  Wright  in  his  turn  employed  a 
labourer  named  Brady  to  carrr  the  slates,  and  in  the 
course  of  that  employment  a  lift  broke  and  caused 
Brady  fatal  injuries.  It  is  not  denied  that  under  the 
express  language  of  the  statute  Brady's  representa- 
tives were  entitled  to  compensatioiv  from  Cooper  & 
Crane.  They  were  the  persons  constructing  the 
entire  building,  but  they  had  obtained  a  sub-con- 
trator  to  constroet  the  roof.  No  question  therefore 
can  be  raised  but  that  this  is  an  employment  to 
which  the  Act  rdates.  To  get  out  for  the  moment 
of  the  technical  language  of  the  statute,  the  sub- 
stance of  the  matter  would  appear  to  be  that  Barker 
was  the  person  for  whom  tiie  building  was  being 
erected.  Cooper  &  Crane  were  the  persons  who  con- 
tracted to  build  it.  Wright  was  the  sub-contractor 
for  thereof,  aod  Brady  was  employed  by  Wright,  who 
was  Brady's  actual  employer.  Now  it  appears  to  me 
that  the  general  design  of  the  statute  was  to  enable 
an  injured  workman,  or  in  the  event  of  his  death  his 
representative,  to  make  a  claim  for  damages  against 
the  employer  in  the  sense  of  a  person  who  was  con- 
structing tiie  building.  Even  if  he  was  not  the 
immediate  employer  ot  the  person  injured,  the  theory 
of  the  Aot  is  that,  apart  from  any  negligence  or  mis- 
conduct, a  man  employed  in  certain  dangerous 
employments  shall  be  in  a  certain  sense  insured 
against  any  aoddent  that  takes  place.  It  was 
probaUy  obvious  to  the  Legislature  tiiat  if  the  work- 
man were  driven  to  sue  a  sub-contractor  and  could 
not  rely  upon  the  responsibility  of  the  person  engaged 
to  perform  the  whole  work,  a  series  of  sub-contracts 
might  render  it  practically  impossible  for  him  to 
ascertain  the  person  whom  he  ought  to  sue,  or  if  he 
did  to  obtain  satisfaction.  But  then  the  Legidature 
seems  to  have  provided  that,  though  the  contractor 
for  the  whole  work  might  be  sued  even  by  a  person 
not  immediately  under  his  control  or  in  his  employ- 
ment, yet  the  theory  of  the  statute  bdng  that  the 
employer  was  to  be  made  liable,  the  contractor  for 
the  whole  work  might  pursue  his  indemnity  for  the 
liability  against  the  actual  employer  of  the  injured 
workman.  Now  here,  of  course,  it  cannot  be  denied 
that  Wright  is  the  actual  employer,  and  if  the  design 
of  the  statute  is  what  I  have  suggested,  it  is  dear 
that  if  Messrs.  Cooper  &  Crane,  who  did  not  employ 
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Brady  at  all,  are  only  made  liable  by  the  statute  in 
the  first  instaDoe,  and  the  statute  saves  their  ri^ht  of 
indemnity  agaiDst  the  real  employer,  the  case  u  one 
actually  oont^^mplated  by  the  statute,  and  so  the 
county  court  judge  decided.  The  objections  appear 
to  be  that  Wright  was  not  an  undertaker  at  all ;  tbat 
in  a  popular  sense  he  undertook  the  construction  of 
the  roof  is  admitted,  that  he  employt^d  Brady  is  ad- 
mitted, that  the  accident  happened  in  the  course  of 
Brady's  employment  under  Wright  in  the  construc- 
tioD  of  the  building  is  also  admitted,  and  the  question 
is  whether  there  is  anything  in  the  statute  to  show 
that  Wright  cannot  be  described  within  the  meaning 
of  the  statute  itself  as  undertaker.  The  whole  point 
seems  to  turn  upon  the  question  whether  the  persons 
who  are  described  as  undertakers  must  be  undertakers 
of  the  whole  construction,  and  I  suppose  that  the 
argument  turns  upon  the  word  **  the,"  because  the 
interpretation  section  enaots  that  in  the  ctse  of  a 
bidlding  the  undertaker  means  the  person  undertaking 
the  construction,  repair,  or  demolition.  If  by  that  is 
meant  that  in  order  to  be  an  undertaker  the  person 
mus':  have  undertaken  the  construction  of  the  entire 
building,  it  would  be  an  intelligible  instruction, 
tiiough  it  is  not  the  one  that  I  should  place  upon  the 
section.  But  if,  as  the  Oourt  of  Appeal  seems  to  have 
held,  an  undertaker  does  induae  a  person  who 
sub-contracts  for  a  substantial  part  of  a  building, 
then  I  do  not  understand  why  in  this  case  Wright 
was  not  an  undertaker  by  any  of  the  ordinary 
particulars  by  which  an  undertaker  can  be  described. 
Wright  was  certainly  an  undertaker.  He  undertook 
a  siuMtantial  part  of  the  work — namely,  the  roof. 
He  had  the  control  and  management  of  that  part  of 
the  work.  He  employed  Brady  as  a  labourer  in  that 
form  of  employment,  and  I  do  not  understand  why  it 
is  suggested  that  he  was  not  an  undertaker,  unless  it 
is  suggested  that  in  order  to  be  an  undertaker  he 
must  take  upon  himself  the  entire  contract  that  has 
been  made  by  another  person.  It  seems  to  me  that 
this  would  be  an  unreasonable  construction  of  the 
statute,  which  in  its  lauguage  is  suffidentiy  clear.  To 
apply,  therefore,  the  language  of  the  statute  itself  to 
the  facts  of  this  case  the  employment  here  of  Ck>oper 
&  Crane  was  an  undertaking  by  them,  and  they  are 
are  in  their  turn  undertakers.  But  they  contracted 
with  Wright  for  the  execution  of  certain  work — 
namely,  thereof.  But  by  the  language  of  the  statute 
they  are  made  liable  if  such  work  were  executed  by 
workmen  not  immediately  employed  by  them,  but  on 
the  work  for  which  they  contracted.  They  must  pay 
compensation  under  the  Act  to  those  workmen  in 
respect  of  any  accident  arising  out  of  and  in  the 
course  of  sudi  employment.  That  is  the  liability 
imposed  upon  Cooper  &  Crane,  nor  have  they  denied 
their  liability,  nor  appealed  against  the  judgment. 
But  while  providing  that  the  building  contractors 
■hall  be  liable^  the  section  Roes  on  to  provide  tiiat 
they  are  entitied  to  be  indemnified  by  any  other 
person  who  would  have  been  liable  independentiy  of 
that  section.  Observe  that  it  is  not  independent  of 
the  statute,  but  of  the  section.  Whether  the  enact- 
ment is  feUdtously  worded  or  not,  when  one  looks 
at  the  section  and  the  proviso  together,  I  think  that 
it  can  hardly  be  doubted  that  the  meaning  of  it  was 
that  where  part  of  the  work  is  let  out,  aluiough  the 
builder  of  the  entire  structure  shall  in  the  first  instance 
be  liable  for  injury  to  the  workmen  employed  by  the 
sub-contractor,  nevertheless  he  is  not  the  actual 
employer,  and  the  builders  who  are  thus  made  liable 
for  injuries  to  a  workman  not  employed  by  them 
shall  hiave  a  right  of  indemnity  against  the  actual 
employer,  between  whom  and  themselves  there  was 
no  relation  except  that  of  contractors.  I  doubt 
whether  the  attempted  definition  of  tiie  word  under- 


taker has  added  anything  to  the  interpretation  of 
the  statute.  Cooper  &  Crane  undertoox  the  whole 
building,  Wright  undertook  the  construction 
of  the  roof.  It  is  in  course  of  the  construction  of 
the  roof  that  Wright's  labourer  is  injured,  and  if  it  is 
contended  that  the  latter  words  of  section  4  do  not 
apply,  this  consequence  would  follow,  that  Wnght, 
apart  from  that  section,  would  not  be  liable  to  Brady, 
although  Brady  was  employed  by  him  and  was 
engaged  in  a  building  operation;  and  if  the  argu- 
ment is  right,  inasmuch  as  apart  from  that  section 
Cooper  &  Crane  would  not  be  liable  at  all,  the  work- 
man would  have  no  remedy  whatever;  so  that, 
though  Wright  should  be  employing  a  man  in  a- 
trade  considered  dangerous  by  the  Act,  and  though 
in  the  course  of  that  employment  Wright's  labourer 
was  injured,  the  labourer  would  have  no  remedy. 
It  seems  to  me  that  this  would  reduce  the  legislation 
to  an  absurdity,  and  I  cannot  think  that  the  Legis- 
lature c^uld  have  intended  such  a  result.  Put  this 
case.  Suppose  there  was  no  one  who  undertook  the 
construction  of  the  whole  building.  The  owner  is 
not  in  any  sense  the  undertaker.  The  different  con- 
tractors undertook  to  construct,  each  a  different 
substantial  part  of  one  building ;  there  would  be  no 
person  who  undertook  the  whole  building.  Then 
suppose  this  very  accident  occurs.  Who  is  liable? 
No  one,  if  the  objection  is  a  good  one ;  and  yet  one 
of  the  contractors  would  be  an  employer  of  a  man 
who  by  this  hypothesis  is  engaged  in  a  work  which 
the  statute  has  regarded  as  dangerous :  yet  he  would 
have  no  remedy.  I  think  thu  cannot  have  been 
intended.  I  am  not  quite  certain  what  is  meant  by 
Lord  Brampton  when  he  uses  the  phrase  *'the 
building  owner."  I  do  not  understand  whether  he 
means  a  person  who  means  to  have  a  building  built 
for  him,  or  a  person  who  himtelf  undertakes  the 
actual  construction.  I  agree  that  the  Act  does  not 
apply  to  a  man  who  takes  no  such  part  at  all,  but  by 
four  or  five  different  contracts  places  out  the  building 
to  four  or  five  different  builders.  If  he  did  this,  there 
would  be  no  undertaker  and  no  compensation.  This 
seems  to  me  to  show  that,  looking  at  the  whole  pur- 
view of  the  section  in  question,  it  cannot  have  been 
intended. 

Therefore  I  think  the  judgment  of  the  court  below 
ia  wrong,  and  I  move  your  lordships  tiiat  it  be 
reversed  with  costs. 

Order  of  tJu  Oourt  of  Appeal  revened,  and  order  of 
the  county  court  judge  restored^  with  costs  both  here 
and  hehw. 

Solicitors.  Mcuon,  Edwards,  A  Masons,  for  5.  H» 
Beaumont,  Nottingham ;  MackreU,  Maton,  CfocUee,  db 
Quincey. 


9nbs  dtmntil 

{From  the  Supreme  Oourt  of  Hong  Kong.) 

March  12,  1902. 

Chan   Kit  San   and   Anothsb  v.   Ho  FunC 
Hang,  (a.) 

Limitoition  Statutes — Probate — Forged  will — Bevooation 
of  probate — Letters  of  admtnistratum — Account — 21 
cToc.  /.  c.  16— Hong  Kong  Ordinance,  No.  13  of  1S64, 
s.  8;  No.  8  of  1860,  s.  29;  and  No.  9  of  1870,  s.  1. 

Upon  revocation  of  the  grant  of  probate  of  a  forged 
will  the  grant  becomes  void  ab  initio,  and  therefore  in  an 

(a.)  Reported  by  C.  H.  Qsapton,  Bsq.,  Barrister- 
at-Law. 
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Pbiyt  CtoUNdL. 


Chan  Err  San  and  Another  v.  Ho  Funo  Hano. 


Pmvy  Cottnoil. 


adion  for  ciccoutU  by  i?ie  <idminiBtr<Uor,  subsequently 
appointed,  the  Statute  of  L%mitation$  begins  to  run  only 
from  the  date  of  the  grant  of  the  Utters  of  administration 
so  necessitated. 

Appeal  from  a  decree  of  the  Snpreme  Court  of 
Hong  Kong. 

The  facts  Buffidently  appear  in  the  judgment  of 
their  lordshipe. 

Upfohn,  K.C,  and  Clayton,  for  the  appellants. 

Morton  Smith  for  the  respondent. 

Lord  Davey  delivered  the  judgment  of  their  lord- 
ships (Lords  Macnaghtbn,  Davey,  Bobertson,  and 
LnfbiiBY) :  Li  this  case  the  respondent,  as  administrator 
of  the  estate  and  effects  of  Ho  I  Shek,  deceased,  on  the 
ld(h  of  January,  1899,  commenced  an  action  in  the 
Supreme  Court  of  Hong  Kong,  against  the  appellants, 
for  an  account  of  certain  alleged  partnersMp  trans- 
actions between  the  deceased  and  the  appellants. 
The  appellants  (defendants  in  the  action)  pleaded  the 
Statute  of  Limitations.  An  order  was  xnade  on  the 
1st  of  December,  1899,  that  the  issue  of  law  with 
regard  to  the  Statute  of  LimitatioDS  be  tried  before 
any  other  issues  in  the  suit.  The  terms  of  the  issue 
were :  **  Assuming  that  all  the  facts  stated  in  the 
petition  are  true,  is  or  is  not  the  plaintiff's  claim 
Herein  barred  by  the  Statute  of  Limitations  P  " 

The  material  facts  and  dates  thus  admitted  for  the 
purpose  of  argument  are  the  follo?dng : 

1.  HoIShekdied  intestate  on  the  19th  of  June, 
1880. 

2.  No  administration  to  his  estate  was  taken  out 
until  the  month  of  November,  1886,  when  probate 
of  an  alleged  will  was  granted  by  the  Supreme  Court 
in  its  probate  jurisdiction  to  Ho  Chik  Fuk,  the 
person  named  as  executor  in  such  alleged  will,  but 
Ho  CHik  Fak  did  not  intermeddle  with  the  shares 
daimed  in  the  alleged  partnership  transactions. 

3.  On  the  17th  of  November,  1896,  the  alleged 
will  was  declared  to  be  a  forgery,  and  the  probate 
was  revoked. 

4.  On  the  2l8t  of  June,  1897,  administration  was 
granted  to  the  respondent.  The  relevant  Statute  of 
Limitations  is  ccmtained  in  section  8  of  Ordinance  No. 
13, 1864,  whereby  it  was  enacted  that  all  actions  of 
account  must  be  commenced  within  six  years  after 
the  cause  of  such  actions.  These  are  the  aame  words 
as  thoie  of  21  Jac  1,  c.  16. 

It  was  not  seriousl^r  and  could  not  be  succesif  ully 
disputed  that,  according  to  the  well-established  rule 
in  English  law,  the  statute  runs  against  an  intestate's 
estate  from  the  date  of  the  grant  of  letters  of  adminis- 
tration only.  But  the  appellants  contended— first, 
that,  according  to  the  law  of  the  colony,  a  right  of 
action  aoomed  on  the  intestate's  date  to  the  registrar 
of  the  court,  and  the  statute  therefore  ran  from  that 
date;  or,  alternatively,  secondly,  that  the  statute 
commenced  to  run  from  November,  1886,  when  the 
grant  of  probate  of  the  forged  will  was  made  to  Ho 
OhikFok. 

On  the  trial  of  the  issue  the  Supreme  Court 
(Original  Jurisdiction)  decided  in  favour  of  the  res- 
ponaent,  and  its  decision  was  affirmed  by  the  Supreme 
Court  (Appellate  Jurisdiction).  The  present  appeal 
is  from  the  order  of  the  latter  court  dated  the  14tk 
of  March,  1900. 

The  argument  of  the  present  appellants  in  the  first 
court  was  based  chiefiy  on  the  grant  of  the  probate 
of  the  forged  will.  Now  it  is  quite  true  that,  so  long 
as  that  probate  was  in  existence,  the  title  of  the 
grantee  could  not  be  impeached  in  any  conmion  law 
court,  and  he  could  have  sued  for  and  given  a  good 
discharge  for  any  debt  due  to  deceased.  It  is,  indeed, 
questionable  whether  in  the  present  case  the  alleged 


executor  could  have  maintained  an  action  against  the 
present  appellants,  because  the  title  of  an  executor  is 
derived  not  from  the  probate,  but  from  the  will,  and 
the  probate  when  granted  rdates  back  to  the  death. 
As  more  than  six  years  had  elapsed  between  the  date 
of  the  death  and  the  grant  of  the  probate,  any  right 
of  action  by  Ho  Chik  Fak  under  ms  probate  (would, 
it  is  said)  have  been  barred.  The  acting  chief  justice 
decided  in  the  respoodent's  favour  on  tliis  ground. 
It  is  replied  by  counsel  at  their  lordships'  bar  that 
the  cause  of  action  vested,  though  the  right  to  sue 
was  barred.  Without  giving  any  opinion  on  this 
somewhat  subtle  point,  their  lordships  think  that  the 
general  argument  may  be  disposed  of  on  a  broader 
ground.  By  the  revocation  the  grant  of  probate  was 
made  void  ab  initio,  for  there  was  not  in  fact  any 
will  to  bs  proved.  It  is  now  known  that  the  apparent 
title  of  the  so-called  executor,  although  it  could  not 
be  impeached  in  any  court  except  the  Court  of 
Probate,  was  founded  on  a  fiction  and  a  fraud, 
and  for  the  purposes  of  the  present  argument  the 
probate  must  be  treated  as  a  nullity,  and  as  never 
having  had  any  real  existence.  The  court  cannot 
be  bound  to  take  notice  when  the  facts  are  known, 
of  an  apparent  right  of  action  obtained  by  fraud. 
In  the  Uourt  of  Appeal  no  reliance  appears  to  have 
been  placed  on  l£is  point,  though  it  has  been 
resuscitated  before  their  lordships.  The  point  there 
argued  was  the  first  contentien  of  the  appeUants  that 
a  right  of  action  vested  in  the  registrar  on  the  death 
of  the  intestate.  This  depends  on  certain  sections  of 
the  Ordinances.  By  section  39  of  Ordinance  No.  8  of 
1860,  whidi  was  the  one  then  in  force,  it  was  enacted 
that  from  and  after  the  decease  of  any  person  dying 
intestate,  and  until  letters  of  administration  should 
be  granted  in  respect  of  his  estate  and  effects,  the 
perwmal  estate  and  effects  of  such  person  should  be 
vested  in  the  registrar  of  the  Supreme  Court.  By 
section  1  of  Ordinance  No.  9  of  1870  it  was  declared 
that  the  registrar  of  the  Supreme  Court  was  ex  officio 
official  administrator  under  Ordinance  No.  8  of  1860. 
And  by  following  sections  large  powers  were  siven 
to  the  offidal  administrator  for  the  purpose  of  enabling 
him  to  get  in  and  protect  the  estate  of  the  deceased, 
pending  the  grant  of  letters  of  administration,  but  no 
power  to  sue  was  conferred  on  him.  It  was  argued  that 
by  theseOrdinances  all  therightsof  action  indudedin  the 
estate  of  the  deceased  were  vested  in  the  registrar  or 
official  administrator,  and  he  therefore  had,  by  implica- 
tion, a  statutory  right  to  enforce  them  by  action.  But 
their  lordships  thmk  that  there  is  nothing  in  the 
sections  to  which  they  have  been  referred  to  overrule 
the  established  rule  of  law  that  no  action  can  be  main- 
tidned  in  respect  of  the  estate  of  a  deceased  person 
except  by  a  duly  constituted  administrator  or  executor. 
The  sections  rderred  to  seem  to  place  the  registrar, 
pending  the  grant  of  letters  of  administration,  in 
the  position  of  a  receiver,  and  to  give  him  powers 
incident  to  such  an  office,  but  nothing  more.  And 
the  result  of  the  inquiry  made  by  the  Chief  Justice 
as  to  the  practice  under  section  39  of  the  Ordinance 
of  1860  confirms  this  view. 

Their  lordships  will  therefore  humbly  advise  his 
Majesty  that  this  appeal  be  dismiised,  and  the 
appellants  will  pay  the  costs  of  it    ^ 

Solicitors  for  the  appellants,  Harston  &  Bennett, 

Solicitors  for  the  respondent,  Trass  dk  Enever. 
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G.  A.       In  BB  FoBD.— Iv  bb  Cbxdit  and  Assttbanob  Guabahtsb  Oobpobatioit  (Limited).        0.  A. 


Court  of  tL99tal 

From  Ohao.  Div.  '\ 

(Yaughan  Williaiiu,  Bomer,  and  > 


Mathew,  L.JJ.) 


Aug.  7,  1902. 


In  re  Fobd, 

FOBD  V,  FOBD. 


(a.) 


AdminUtration —  Inoperative  will — Intestacy — Advances 
to  children— Hotchpot— Statute  of  Diatrihutiont  (22  <fc 
23  Car.  2,  c.  10),  «.  6-1  WilL  4,  c.  40. 

Where  a  will  has  become  inoperative  by  reason  of  the 
sole  eocecutor  and  universal  devisee  and  legatee  dying  in 
the  lifetime  of  the  testator,  there  ia  an  intestacy  within 
sedum  6  of  the  Statute  of  Distributions,  and  the  provi- 
sions of  that  statute  as  to  children  sharing  in  the  residue 
bringing  their  advances  into  hatchpci  apply, 

Decisim  o/ Buckley,  J.  (60  W.  B.  91),  affirmed. 

ThiB  was  an  appeal  from  a  decision  of  Buckley  J. 
(reported  60  W.  B.  91). 

The  testator  deyiied  and  bequeathed  all  his  real  and 
personikl  estate  to  his  wife  absolutely  and  appointed 
her  sole  executrix.    This  constituted  the  whole  wilL 

The  testotor  died  in  September,  1900,  a  widower, 
having  survived  his  wife,  who  died  in  1892.  Letters 
of  administration  with  the  will  annexed  had  been 
granted  to  the  two  defendants. 

The  testator  left  several  children,  to  some  of  whom 
he  had  made  advances  in  his  lifetime.  Two  of  the 
children  took  out  a  summons  for  the  determination  of 
the  question  whether  on  the  distribution  of  the 
residuary  estate  the  persons  entitled  to  share  therein 
ought  to  bring  into  hotchpot  sums  of  money  or 
benefits  given  to  them  by  the  testator  in  his  lifetime, 
and  for  administration  of  the  real  and  personal  estate. 

Buckley,  J.,  held  that  the  testator  had  died 
intestate,  and  that  the  provisions  of  the  Statute  of 
Distributions  applied  as  to  children  sharing  in  the 
residue  bringiog  their  advances  into  hotchpot. 

Terrell,  K.O.,  and  J.  O;  Wood,  for  the  appellants, 
used  simOar  arguments  to  those  in  the  court  Delow. 

Astbury,  K,C,,  and  Oatey ;  vadlngpen,  K.C,  sjid 
Brodie  Cooper^  for  the  respondents,  were  not  called 
upon  to  argue. 

Yaughan  Williams,  L.J.— We  think  that  this 
appeal  must  fail.  It  is  true  thav  there  is  a  will  by 
which  the  testator  appointed  an  executrix  and  gave 
all  his  property  to  her.  The  executrix  died  in  the 
lifetime  of  the  testator,  and  the  result  is  that  there  is 
no  person  in  whose  favour  the  will  can  operate.  There 
is  no  one  who  can  take  beneficially.  In  those  circum- 
stances the  Statute  of  Distributions  seems  to  apply. 
It  is  not  in  aocordance  with  the  truth  to  say  that  this 
man  has  not  died  intestate* 

BOMBR,  L.J. — I  am  of  the  same  opinion. 

Mathew,  L.  J. — I  also  am  of  the  same  opinion. 

Solicitors,  Douglas,  Ford,  &  Co, ;  Bowdiffes,  Bawle,  d 
Go, ;  Carr,  Scott,  Smith,  &  Oorringe. 

(a.)  Beported  by  J.  I.  Stibuno,  Esq.,  Barrister- 
at-Law. 


From  Chan.  Div.  ) 

(Vaughan  Williams,  Bomer,  and  {      July  30,  1902. 
Mathew,  L.JJ.)  ) 

In  re  Cbedit  and  Asstjbanob  Guabanteb  Oob- 
pobatioit (Limited),  (a.) 

Company — Capital— Bedudion  of  capital — Shares  paid 
up  in  varying  amounts— 'Loss  to  be  borne  by  all  shares 
equally. 

Where  a  scheme  for  reduction  of  capital  is  ntither 
unjust  nor  inequitable,  the  court  has  jurisdiction  to 
sanction  it,  even  though  it  has  the  effect  of  varying  the 
original  rights  of  the  shareholders. 

Decision  of  FarweU,  J.  (60  W.  B.  629,  [1902]  2  Ch. 
178),  revered. 

Tills  was  an  appeal  from  the  decision  of  FarweU,  J. 
(reported  50  W.  B.  629,  [1902]  2  Oh.  178),  dismissing 
a  petition  for  confirmation  by  the  court  of  tue 
reduction  of  capital 

The  Oredit  Assuratice  and  GKiarantee  Oorporation 
(Limited)  had  a  capital  of  £1,000,000,  divided  into 
2,000  deferred  shares  of  £1  each,  aod  99,800  ordinary 
shares  of  £10  each. 

The  deferred  shares  were  all  issued  and  folly  paid, 
and  37.712  ordinary  shares  had  been  issued.  Of  the 
latter  2,621  had  been  forfeited,  1,123  had  been  issued 
under  a  duly  registered  contract  wich  £5  paid  up, . 
and  the  remainder  had  been  paid  up  to  the  extent  of 
£2. 

The  memorandum  of  association  provided  that  the 
profits  should  be  applied  after  allowmg  for  a  res-trve 
fund  in  payiog  first  a  dividend  of  10  per  cent  on  the 
amount  paid  up  for  the  time  being,  one  half  of 
the  surplus  to  the  holders  of  deferred  shares,  and  the 
remainmg  moiety,  subject  to  the  jpayment  thereout  of 
such  extra  remuneration  to  the  directors  as  might  be 
determined  in  general  meeting,  should  belong  to  the 
holders  of  ordinary  shares. 

By  article  152  of  the  articles  of  association :  *'  If 
the  corporation  shall  be  wound  up  and  the  surplus 
assets  •hall  be  insufficent  to  repay  the  whole  of  the 
paid-up  capital,  such  surplus  assets  shall  be  dis- 
tributed so  that,  as  nearly  as  may  be,  the  losses  shall 
be  borne  by  the  members  in  proportion  to  the  capital 
paid  up,  or  which  ought  to  have  been  paid  up,  on  the 
shares  held  by  them  respeotiyely  at  the  commence- 
ment of  the  winding  up.  But  this  dause  is  to  be 
without  prejudice  to  the  rights  of  the  holders  of 
shares  issued  upon  special  conditions." 

The  corporation  had  power  to  reduce  its  capital  by 
paying  off  capital  or  cancelling  capital  which  had 
been  Jost  or  was  unrepresented  by  available  assets. 

On  the  12th  of  December,  1901,  a  special  resolution 
was  passed  reducing  the  capital  to  £850,300, 
divided  into  99,800  shares  of  £10  each,  and  2,000 
deferred  shares  of  £1  each,  and  such  reduction  was 
to  be  effected  by  cancelling  capital  to  the  extent  of 
£1  10s.  in  respect  of  each  of  the  ordinary  shares, 
which  had  been  issued  and  were  then  outstandiuff, 
and  by  reducing  the  nominal  amount  of  all  the 
ordinary  shares  in  the  company's  capital  from  £  10  to 
£8  10s. 

FarweU,  J.,  held  that  the  losses  must  be  borne  by 
the  shareholders  in  the  same  proportion  as  the  capifau 
paid  up  on  the  shares. 

The  company  appealed. 

Younger,  K.C.,  and  Cozens-Hardy,  lot  the  appel- 
lants, cited  Bannalyne  v.  Dired  Spanish  Telegraph  Co,, 
35  W.B.  125,  34  Oh.  D.  287;  In  re  Direct  Spanish 
Telegraph  Co.,  35  W.  B.  209,  34  Oh.  D.  307;  British 

(a.)  Beported  by  J.  I.  STmjira,  Esq.,  Barrister- 
y  at-Law. 
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and   American    Trtuiee  and  Finance  Oorporatlan    ▼. 
Oouper,  42  W.  B.  652,  [1894]  A.  G.  399. 

Jenkins,  K.C,  and  MarUHi,  for  the  op  Dosing  share- 
holden,  8«id  that,  if  the  court  was  aatitfied  as  to  the 
jarisdiotion  to  sanotioa  the  petition,  they  withdrew 
their  opposition. 

Vaughak  Wilmams,  L. X— We  are  all  of  opinion 
that  thu  scheme  would  not  work  inequitably  or 
unjustly.  That  b^ing  so,  it  is  admitted,  on  the 
authority  of  the  British  and  American  Trustee  and 
Finance  Corporation  ▼.  Cowpeir^  that  we  have  a  dis- 
cretion to  sanction  this  scheme,  and  we  do  sanction  it 
In  a  case  like  this  there  must  be  very  often  some- 
thing which  leayes  the  rights  of  the  parties  not  quite 
the  same  as  before,  but  I  think  this  scheme  alters 
them  as  Uttle  as  possible. 

BoMBB,  L.  J.— I  agree. 

Mathsw,  L  J. — I  agree. 

Solicitors,  Davidson  &  Morriss;  R,  Chapman. 


From  Chan.  Div.        : 
(Yauffhsn  WiUiams  and 
Bomer,  L.JJ.)         J 


July  24,  1902. 


In  re  Buokwell  &  Be&kblby.  (a.) 

Solicitor —  Costs —  Taxation — Disbursement — Money  paid 
to  "  Security  for  CoiU  Account  ''—Solicitors  Act,  1843 
(6  (fc  7  Vict  c.  73),  s.  37. 

Moneys  paid  by  a  solicitor  on  helwlf  of  a  client  to  tlie 
** Security  for  Chsts  Account''  in  respect  of  discovery 
and  interrogatories  are  not  payments  which  the  solicitors 
are  hound  to  make  either  by  law  or  custom.  Conse- 
quently tJiey  cannot  he  treated  as  **  disbursements  "  within 
section  37  of  the  Solicitors  Ad,  1843»  hut  must  go  into 
the  cash  a^ocaunt  as  money  lent  by  the  solicitor  to  his 
client. 

Decision  o/Kekewich,  J.  (50  W.  B.  629),  reversed. 

This  was  an  appeal  from  a  decision  of  E-kevrioh,  J. 
(reported  50  W.  B.  629). 

In  a  taxation  as  between  solicitor  and  client  the 
taxing-master  disallowed  items  of  £5  and  £8 
resp«)cti7e1y  paid  by  the  solicitors  to  the  "  Security 
for  Costs  Account "  under  ord.  31,  rr.  26,  26.  and  27, 
upon  application  for  discovery  and  interrogatorit-s. 
Objection  haying  been  taken  to  the  disallowance,  the 
taxing-master .  gaye  as  his  reason  in  each  case : 
"This  deposit  cannot  be  allowed,  as  the  solicitors 
can  obtain  the  return  of  it ;  the  costs  of  doing  this  are 
subsequently  allowed." 

The  e£Eecc  of  the  disallowance  of  these  items  was 
that  more  than  one-sixth  of  the  bill  was  taxed  off. 

The  solicitors  took  out  a  summons  to  review  the 
taxation. 

Kekewicb,  J.,  held  that  the  payments  were  made 
by  the  solicitor  in  his  profestional  duty  and  were 
**  disbursements "  within  section  37  of  the  Solicitors 
Aor,  1843,  under  the  rule  laid  down  by  Lord 
Langdale  in  In  re  Bemnant,  11  Beav.  603.  He 
accordingly  referred  the  bill  back  to  the  taxing- 
master,  but  gave  leave  to  appeal. 

The  client  appealed. 

E.  W.  HanseU,  for  the  appellant. 

Humphreys^  for  the  solicitors. 

YAXXGHAir  Williams,  L.  J.  —  We  think  that  this 
payment,  which  was  really  payment  into  court  by  way 
of  partial  security  for  put  of  the  costs,  ought  to  be 

(«.)  Beported  by  J.  I.  SnBUNa,  Esq.,  Barrister- 
at-Law. 


entered  in  the  cash  account  and  not  treated  as  a 
disbursement.  To  my  mind  we  are  simply  i^yplying 
the  rule  laid  down  in  In  re  Bemnant,  which,  as  every- 
one admits,  must  govern  this  question.  If  we  look  at 
the  certificate  given  by  the  taxing-master  which  is 
set  out  in  the  report  of  that  case  we  see  that  tlus 
payment  does  not  come  within  the  rule  there  laid 
down.  We  are  of  opinion  that  this  payment  is  not 
one  which  the  solicitors  were  bound  either  in  law  or 
by  custom  to  make.  The  solicitors  in  fact  provided 
the  money  to  pay  the  £6  into  court  under  ord.  31, 
r.  26,  but  that  was  simply  money  lent  by  them  to 
their  client.  We  think  that  the  appeal  must  be 
allowed. 

BoMBB,  L.J.— I  am  of  the  same  opinion.  In 
principle  this  payment  cannot  be  distinguished  from 
any  sum  which  is  ordered  to  be  paid  into  court  as 
security  to  enable  a  person  to  ^oceed  with  an  action. 
If  a  client  is  out  of  the  jurisdictiou  and  money  is 
ordered  to  be  paid  into  court  as  security,  the  solicitor 
is  not  bound  to  find  that  monev,  but  if  he  does,  it  will 
be  on  behalf  of  the  dient,  while  the  money  in  court 
will  be  the  client's  money.  Such  a  payment  is 
merely  money  lent  1^  the  solicitor  to  the  client  and 
ouffht  to  go  into  the  cash  account^  It  is  not  a 
disbursement  within  the  rule;  it  is  not  a  sum 
which  either  by  law  or  custom  the  solicitor  would  be 
bound  to  pay  as  between  him  and  his  client.  The 
argument  that  if  a  solicitor  did  not  provide  this 
money  he  would  be  liable  for  negligence  is  un- 
founded. The  solicitor  is  not  bound  to  find  this 
money :  he  could  righdy  apply  to  the  client  to  find 
it,  and  if  the  client  did  not  supply  the  money  to 
enable  the  proper  steps  to  be  taken  in  the  action, 
the  solicitor  would  not  be  guilty  of  negligence  if  the 
proper  stops  were  not  taken. 

Solicitors,  Cameron^  Kemm^  Jb  Co.;  Biggs,  Boclte, 
Saucer,  A  Co. 


Prom  K.  B.  Div.  ) 

(Collins,  M.R.  and  M«thew  and  [     June  23,  1902. 
C.  zens-Hardy,  L. JJ.)  ) 

Bex  V  HowABD  akd  Others,  Ligsnsino  Justices 
OF  Fabnham.  (a.) 

Licensing  law — Benewal  of  licence — Oltfection  taken  by 
justices — Adjudication  hy  justices  raising  the  objection 
— Inquiries  made  hy  justices  before  hearing —Bias — 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  s.  42— 
Licensing  Act,  1874  (37  <fc  38  Vict.  c.  49),  s.  26. 

An  objection  to  the  renewal  of  a  licence  may,  undtr 
section  42  of  the  Licensing  Act,  1872,  he  made  hy  the 
licensing  justices. 

Licensing  justices,  having  had  tlieir  attention  cuUed  hy 
the  county  licensing  committee  to  tfie  large  numhr  of 
licensed  houses  in  their  district,  appointefl  a  committee  to 
make  inquiries  and  to  report  upon  the  matter.  The 
committee  collected  statistics  and  inspected  the  licensed 
houses  in  the  district  and  Tnade  a  report,  which  uhu  adopted 
at  a  meeting  of  the  justices.  At  the  general  anntuil 
licensing  meeting  the  chairman  of  the  justices,  on  behalf  of 
the  justices,  objected  to  the  renewal  of  all  the  licences  in 
the  district,  stating  that  the  reason  why  the  justices  thus 
raised  ohjection  to  the  renewals  was  that  every  one  of  the 
licensees  might  bring  evidence  before  them,  and  that  they 
would  thus  be  enabled  to  decide  the  cases  with  fairness 
and  justice.  The  objections  were  accordingly  adjourned, 
and  the  clerk  to  the  justices,  hy  their  dirwlion,  served 
notice  of  objection,  stating  tfie  grounds,  ui>on  each  licensee 

(a.)  Beported  by  W.  P.  Ba&by,  Esq.,  Barrister- 
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requiring  him  to  attend  at  the  adjourned  meeting.  At 
the  adjourned  meeting  the  justices  heard  evidence  on  oath 
and  refused  the  renewal  of  nine  licences.  Upon  an 
a'ppliccstion  for  a  xnsaidivmMS  to  the  justices  to  hear  and 
determine  the  applications  for  the  renewal  of  the  licences 
according  to  law,  the  chairman  of  the  justices  stated  upon 
affidavit  that  t?ie  justices,  in  raising  the  ohfection,  ?iadnot 
arrived  at  any  decision  whether  or  not  to  renew  any  of 
the  licences,  hut  had  merely  taken  steps  to  pat  matters 
into  proper  train  for  fully  considering  each  case  on  its 
merits,  and  that  in  deciding  to  refuse  the  renewals  they 
had  acted  solely  upon  the  evidence  given  upon  oath  in 
court. 

Held,  that,  in  the  circumstances,  the  justices  were  not 
disqualified  from  sitting  and  deciding  upon  the  applica- 
tions for  the  renewal  of  the  licences, 

Jvdgmant  of  the  DiTisional  Court  (50  W,  R,  573) 
affirmed. 

Appeal  from  a  deddon  of  the  DiYisional  Court 

SLord  AlTerstone,  L.C.  J.,  and  Darling  and  Channell, 
rj.)  diBoharging  a  rule  nisi  for  a  mandamus  to  the 
licensing  justices  of  Famham,  Surrey,  to  hold  a 
further  adjournment  of  the  general  annual  licensing 
meeting,  and  to  hear  and  determine  according  to 
law  an  application  for  the  renewal  of  an  alehouse 
licence  to  Mrs.  J.  E.  Smith. 

The  case  is  reported  50  W.  B.  573. 

There  were  appeals  in  eight  other  cases  also  which 
depended  upon  the  result  of  tiie  first  appeal. 

The  grounds  upon  which  the  rale  nisi  was  obtained 
were  (1)  that  the  justices  were  not  entitled  tiiemselyes 
to  object  to  the  renewal  of  a  licence ;  (2)  that,  if  they 
were  so  entitled,  they  were  not  entitled  to  adjudicate 
upon  their  own  objections ;  (8)  that  tiiiey  were  pre- 
cluded from  sitting  and  adjudicatLng  because  they 
had  previously  collected  evidence  and  viewed  the 
house,  and  had  prejudiced  the  case;  (4)  that  one  of 
the  justices,  Mr.  Bentali,  was  a  member  of  a  body 
actively  engaged  in  opposing  the  renewal  of  liceoces, 
and  had  been  a  party  to  a  resolution  passed  at  a 
public  meeting  of  the  Surrey  Congregational  Union 
in  opposition  to  the  renewal  of  these  licences. 

The  affidavits  stated  that  in  May,  1901,  a  special 
meeting  of  the  justices  of  the  Famham  division  was 
held  to  consider  a  letter  from  the  clerk  of  the  peace  of 
the  coun^  of  Surrey,  addressed  to  the  clerk  to  the 
justices  of  the  Farnham  division,  stating  that  the 
attention  of  the  county  licensing  committee  had  been 
called  to  the  large  number  of  hcences  in  the  parishes 
of  Famham  and  Famham  rural ;  that  there  appeared 
to  be  one  licensed  house  for  every  155  of  the  popula- 
tion, which  was  largely  in  excess  of  any  other  parish 
in  tiie  county;  and  that  the  committee  were  of 
opinion  that  some  steps  should  be  taken  whereby  the 
licences  of  a  substantial  number  of  such  houses  should 
be  diacontinued ;  and  inviting  the  justices  to  consider 
this  question  at  their  next  annual  licensing  meeting. 
At  the  meeting  a  committee  was  appointed  to  con- 
sider the  statistics  referred  to  in  the  letter  and  to 
report  upon  the  subject.  The  committee  collected 
statistics  as  to  population,  number  of  licences,  and 
other  information,  comparing  the  Famham  division 
with  other  divisions  in  the  county,  and  the 
county  with  neighbourinff  cotmties  in  the 
matter  of  the  ratio  of  popSation  to  licences.  At 
a  meeting  of  the  justices  for  the  division  on  the 
18th  of  July,  1901,  the  committee  made  a  report. 
The  report  was  unanimously  adopted,  and  the  com- 
mittee were  authorized  to  inquire  into  the  condition, 
position,  and  circumstance  of  each  licensed  house  in 
the  Famham  urban  district.  The  committee  then 
directed  the  derk  to  the  justices  to  send  to  the 
owners  of  licensed  houses  and  the  lioence- 
holden    in    the    division    the    following    letter: 


«The  attention  of  the  justices  of  the  Famham 
petty  sessional  division  having  been  called  by  the 
county  licensing  committee  to  the  excessive  number 
of  licences  in  the  division,  a  fact  which  cannot,  in  the 
opinion  of  tibe  justices,  be  disputed,  and  the 
justices  having  appointed  a  committee  to  make 
inquiries  in  connection  with  the  matter  with  a 
view  to  a  reduction  in  the  first  place  of  licences  in 
the  Famham  urban  district,  where  such  excess  is  most 
pronounced,  I  am  directed  by  the  justices  to  so  inform 
you,  and  to  sugeest  that  anything  you  may  desire  to 
say  upon  the  subject  addressed  tome  will  receive  their 
best  consideration."  The  committee  inspected  the 
fully-licensed  houses  in  the  Famham  urban  district. 
Except  in  one  instance,  the  inquiries  were  made  and 
information  was  obtained  only  from  the  licensee  or 
the  person  actually  in  cbargjs  of  the  licensed  premises 
at  the  time  of  the  inspection,  which  person  was  in 
every  case  the  wife  or  daughter  of  the  licensee.  On 
the  6tii  of  February,  1902,  the  committee  made  a 
report  to  the  justices  which  was  headed  <*  Private  and 
Confidential.— Proposed  Beduotlon  of  Licences  in  the 
Division,"  and  it  contained  tabulated  particulars  as  to 
all  the  licensed  houses,  and  recommendations  as  to 
the  procedure  at  the  forthcoming  general  annual 
licensing  meeting.  The  justices  held  a  meeting  to 
consider  this  report  and  adopted  it,  and  resolved  that 
their  derk  should  obtain  the  presence  of  witnesses  at 
the  general  annual  licensing  meeting  in  support  of 
the  report.  On  the  Ist  of  March,  1902,  the  general 
aimual  licensing  meeting  was  held,  a  copy  of  the 
report  having  been  placed  by  the  justices  in  the  hands 
of  counsel  for  the  applicants.  The  justices  present 
included  certain  members  of  the  committee  above- 
mentioned.  When  the  first  application  for  a  renewal 
was  reached  a  Mr.  Hayes  rose  in  court  and  stated  that 
he  objected  to  the  renewal  of  all  the  licences  in 
Famham  urban.  The  chairman  of  the  justices  there- 
upon directed  Mr.  Hayes  to  give  the  requisite  seven 
days'  notice  of  his  objection  for  the  adjoumed 
meeting  on  the  14th  of  March.  The  chairman  then,  on 
behalf  of  the  majority  of  the  justices,  made  objection 
to  the  renewal  of  the  forty-five  alehouse  licences  in  the 
Famham  urban  district,  and  the  applications  for 
renewals  of  such  licences  were  directed  to  stand 
adjourned  to  the  adjoumed  meeting,  the  chair- 
man stating  publicly  that  the  reason  why  the 
justices  thus  raised  objection  to  the  houses 
was  in  order  that  every  one  of  the  licensees 
might  have  equal  opportunities  of  bringing  evidence 
before  them,  and  that  the  justices  might  be  thus 
enabled  to  decide  such  cases  with  perfect  justice  and 
faimess.  Two  of  the  justices  (Mr.  Qeorge  Goodall 
and  Mr.  Gould,  E.C.)  stated  that  they  dissented  from 
the  course  which  was  being  pursued,  and  from  the 
whole  plan  of  procedure  of  the  justices  in  reference 
to  the  alehouse  licences,  and  Mr.  Goodall  retired  and 
took  no  further  part  in  the  proceedings.  Mr.  Gould, 
however,  continued  to  sit,  and  took  part  in  the 
proceedings.  The  justices  instructed  their  deputy 
clerk  to  serve  formal  notice  in  each  case  reqmring 
the  licensee  to  attend  in  person  at  the  adjoumed 
licensing  meeting  and  stating  the  grounds  of 
objection,  which  were  based  on  tbe  report  of  the 
committee ;  and  such  notices  were  served  accordingly. 
In  the  case  of  ten  of  the  licensed  alehouses  notices  of 
objection  were  also  given  by  Mr.  Hayes.  At  the 
adjoumed  licensing  meeting  on  the  14th  of  March 
counsel  on  behalf  of  the  holders  of  lioences  who  had 
been  served  with  notice  of  objection  took  the 
objections  that  the  justices  themselves  sitting  at  tbe 
general  annual  licensing  meeting  were  not  entitled 
under  section  42  of  the  Idoensing  Aot,  1872, 
to  object  to  the  renewal  of  licences;  and  that 
the   justices  who  had  been  parties  to  the  senrioi» 
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of  the  notioef  of  objection  were  disqualified  from 
•itting  and  adjadioating,  upon  the  ground  that  such 
juBtioes  were  in  faot  the  prosecutors  or  complainants, 
and  could  not  adjudicate  in  their  own  cause;  and 
upon  the  ground  of  **  bias  "  arising  from  their  resolu- 
tion as  to  the  renewal  of  licences,  and  in  consequence 
of  ha^g  received  and  acted  upon  the  report  of  the 
committee  as  to  the  proposed  reduction  of  licences  in 
the  division,  and  having  been  thereby  influenced  by 
statements  not  upon  oath.  The  justices  overruled 
the  objections  and  proceeded  to  hear  the  evidence  on 
oath  in  the  several  cases,  and  in  the  result  they  refused 
to  renew  nine  licences.  It  appeared  that  all  the 
houses  in  question  had  been  licensed  for  many  years 
and  they  had  all  been  properly  conducted.  In  his 
affidavit  in  answer  to  the  rule  the  chairman  of  the 
justices  stated  that  the  reasons  which  actuated  him, 
and  which  he  knew  also  ioflaenced  his  colleagues, 
were  that  the  justices  had  arrived  at  no  decision  prior 
to  their  decision  at  the  adjooroed  general  annual 
licensing  meeting  as  to  whether  to  renf^w  or  not  to 
renew  any  of  the  licences  in  the  district,  and  that  in 
causing  notices  requiring  the  personal  attendance  of 
licensees  to  be  served  they  were  not  in  any  way 
taidng  lides  or  committing  themselves  to  any 
particular  view  as  to  the  propriety  or  otherwise  of 
renewing  any  licence,  but  had  mc^rely  taken  the  steps 
which  tbe  statute  imposed  upon  them  of  putting 
matters  into  proper  train  for  fully  considering,  siter 
dae  notice  to  the  applicants,  each  case  upon  its  merits, 
and  upon  sworn  evidence  which  alone  tiiey  intended 
to  have  regard  to;  and  tha£,  iu  arriving  at  his 
decision  to  refuse  the  renewal  of  the  licences  in 
question,  he  did  not  entertain  or  take  into  conoidera- 
tion,  nor  was  his  decision  baaed  upon  or  affect€d  by 
any  evidence,  matter,  or*  thing,  save  the  evidence 
given  upon  oath  and  the  admissions  made  in  open 
court  during  the  hearing  of  the  applications. 

The  Divisional  Court  discharg^'d  the  rules,  holding 
that  licensing  justices  might  themselves  give  notica  of 
objection,  under  section  42  o!  the  Licensing  A^it,  1872, 
to  the  renewal  of  a  licence,  and  tbat  in  the  circum- 
stances the  justices  who  took  the  objection  to  the 
renewals  were  not  disqualified  from  adjudicating  upon 
the  objection. 

The  licence-holders  appealed. 
By  section  42  of  the  Licensing  Act,  1872 :  <*  Where 
a  licensed  person  applies  for  a  renewal  of  his  licence 
the  following  provisions  shall  have  effect:  (1)  He 
need  not  attend  in  person  at  the  general  annual 
licensing  meeting  unless  he  is  required  by  the 
licensing  justices  so  to  attend ;  (2)  the  justices  shall 
not  entertain  any  objection  to  th%  renewal  of  such 
licence,  or  take  any  evidence  with  respect  to  the 
renewal  thereof,  unless  written  notice  of  an  intention 
to  oppose  the  renewal  of  such  licence  has  been  served 
on  such  holder  not  less  than  seven  days  before  the 
commencement  of  the  general  annual  licensing 
meeting;  provided  that  tilie  licensing  justices  may, 
notwithstanding  that  no  notice  has  been  given,  on  an 
objection  being  made,  adjourn  the  granting  of  any 
liceace  to  a  future  day,  and  require  the  attend- 
ance of  the  holder  of  the  licence  on  such  day, 
when  the  case  will  be  heard  and  the  objf  ction  con- 
sidered, as  if  the  notioe  hereinbefore  prescribed  had 
been  given;  (3)  the  justices  shall  not  receive  any 
evidence  with  respect  to  the  renewal  of  such  licence 
which  is  not  given  on  oath.  Subject  as  aforesaid, 
licences  shall  be  renewed  and  the  powers  and  discre- 
tion of  justices  relative  to  such  renewal  shall  be 
exercised  as  heretofore."  By  section  26  of  the 
lioeniiing  Act,  1874,  it  is  enacted  (inter  alia)  that  **  a 
notioe  of  an  intention  to  oppose  the  renewal  of  a 
licence  served  under  section  42  of  the  principal  Act " 
(the  lioennng  Acfci  1872)  <*  shaU  not  be  vaUdTunless  it 


states  in  general  terms  the  grounds  on  which  the 
renewal  of  such  licence  is  to  be  opposed." 

Danckwerta,  J^.C,  and  Horace  Avory^  K,G>  {StitMon 
and  W.  0.  WUIU  with  them),  for  the  appellant  in  the 
first  case. 

Distumal,  for  the  appellants  in  the  other  cases. 
F,  Low,  K.O,,  and  G.  F.  Hohler,  for  the  justices. 
Cyril  JDodd,  K,a,  for  Gould. 

The  arguments  were  similar  to  those  in  the  court 
below. 

Cur.  adv,  vulU 

June  23. — Collixb,  M.B.,  read  the  following 
judgment :  Tois  is  an  appeal  from  the  decision  of  the 
Divisional  Court  discharging  a  rule  for  a  mandamtu 
addressed  to  the  licensing  justices  of  the  Famham 
Petty  Sessional  Division  of  the  county  of  Surrey, 
calling  upon  them  to  show  cause  why  a  writ  of 
mandamua  should  not  issue  commanding  them  to 
hold  a  further  adjournment  of  the  annual  licensing 
meeting  and  to  hear  and  determine  according  to  law 
certain  applications  for  the  renewal  of  licences.  The 
case  is  one  of  importance,  as  the  question  raised  goes 
to  the  root  of  the  law  and  practice  in  the  matter  of 
the  renewal  of  licences.  The  circumstuices  are 
shortly  these.  In  February,  1891,  a  letter  was 
addressed  by  the  clerk  of  the  peace  of  the  county  to 
the  derk  of  the  Famham  justices  informing  him  that 
the  attention  of  the  County  Lioensing  Committee  had 
been  called  to  the  large  number  of  licences  existing 
in  the  parishes  of  Famham  and  Famham  rural, 
pointing  out  that  the  proportion  was  largely  in  excess 
of  any  other  parish  in  the  county,  and  stating  that  it 
was  ti[ie  opinion  of  the  committee — that  is,  &e  con- 
firming committee — ^that  steps  should  be  taken  where- 
by the  licences  of  a  substantial  number  of  such  houses 
should  be  discontinued,  and  inviting  the  justices  to 
consider  this  question  at  their  next  annual  licensing 
meeting.  The  justices,  as  appears  by  the  affidavit  of 
their  chairman,  addressed  themselves  to  the  considera- 
tion of  the  question  raised  by  this  letter,  and 
appointed  a  committee  to  consider  the  statistics  re- 
ferred to  in  the  letter.  Upon  the  report  of  this 
committee,  which  was  unanimously  adopted, 
the  committee  were  authorized  to  inquire  into  the 
condition,  position,  and  circumstances  of  each  licensed 
house  iu  the  Farnham  district,  which  they  accordingly 
proceeded  to  do — first,  by  framing  questions  addressed 
to  the  owners  of  the  houses,  and  afterwards  by 
personal  inspection,  the  results  of  which  were  duly 
reported  to  the  licensing  justices,  with  recommenda- 
tions which  were  adopted  by  them  with  one  dis- 
sentient. It  is  dear  from  their  report  that  they  were 
of  opinion  that  the  only  fair  and  satisfactory  way  of 
dealing  with  the  questions  was  to  cause  objections  to 
be  served  on  all  the  owners  of  licensed  houses,  so  that 
the  case  of  each  of  them  might  be  formally  inquired 
into,  and  for  this  purpose  authority  was  given  to  the 
justices'  derk  to  objet^t  to  such  renewals  on  the 
general  ground  that  the  houses  were  not  required, 
and  also  on  special  grounds  set  out  in  the  notice. 
These  objections  w^ve  signed  by  the  clerk,  stating 
that  he  was  acting  under  the  instructions  of  the 
justices  present  at  the  annual  licensing  meeting  At 
the  general  annual  licensing  meeting  held  on  the  1st 
of  March  a  certain  Mr.  Hayes  objeuted  to  the  renewal 
all  the  licences  in  urban  Famham,  and  the  chairman 
of  the  justices  made  objection  to  the  renewal  of 
the  forty -five  licences  in  the  Famham  urban  district, 
stating  that  the  reason  why  tne  justicf'S  thus  raii«ed 
objections  was  '*  in  order  tbat  every  one  of  the  licensees 
mighthave  equal  opportunities  of  giving  evidence  before 
them,  and  the  justices  might  thus  be  enabled  to 
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dedde  with  jnstioe  and  iaimefls,"  and  the  meedog 
was  aooordingly  adjourned  until  the  14th  of  March 
following,  and  initruotioDe  were  given  to  Mr.  Maion, 
the  depu^  derk,  to  serve  formal  notioo  la  eaoh  ease, 
requiring  the  licensees  to  attend  in  person  and  stating 
the  grounds  of  objection.  When  the  cases  came  on 
for  hearing,  evidence  on  oath  was  given  in  support  of 
the  objections,  and  questions  were  put  by  the  chair- 
man based  on  the  facts  collected  by  the  committee. 
A  copy  of  the  report  itscdf  had  been  placed  by  tiie 
justices  in  the  hands  of  counsel  for  the  applicants. 

The  rule  nisi  was  obtained  on  the  ground  tiiat  the 
justices  were  incapadtated  from  dealing  with  the 
question  of  the  renewal  of  the  licences,  inasmuch  as 
tii^  were  at  once  parties  and  judges,  that  they 
had  acted  upon  evidence  not  taken  upon  oath 
as  provided  by  sub-section  3  of  section  42  of  the 
Licensing  Act,  1872,  and  that  they  must  be  deemed 
in  law  to  be  biaased  on  the  ground  that  they  had  pre- 
determined to  refuse  the  renewal  of  some  of  tiie 
licences  and  had  already  inquired  into  the  cases. 
There  was  also  a  particular  objection  to  one  of  the 
magistrates,  which  I  will  deal  with,  if  necessary,  later 
on. 

In  considering  how  far  these  points  are  material 
it  is  necessary  to  understand  precisdy  what  is  tiie 
character  in  which  the  justices  are  required  by  law 
to  deal  with  questions  of  renewal.  Whatever 
views  may  have  been  held  as  to  thdr  position 
before  BouUer  v.  Keni  Justices,  46  W.  B.  114,  [1897] 
A.  C.  6o6,  was  dedded  in  the  House  of  Lords,  it  is 
now  clear  that  in  the  granting  or  refusing  of 
renewals  the  justices  do  not  nt  as  a  court,  and  that  the 
transaction  itself  is  in  no  sense  a  lis  to  which  there  are 
parties.  Thb  objector  is  not  a  *'  party  " ;  his  function 
IS  merely  to  inform  the  miod  of  tbe  mbunal  to  enable 
it  rightiy  to  exerdse  its  discretion  whether  to  grant 
the  privilege  of  a  licence  or  not.  Tula  point  is  so 
material  to  the  true  appreciation  of  the  cardmal  con- 
sideration in  thesecases  that  I  propose  to  readoneortwo 
passages  from  the  judgment  of  Lord  Halsbury,  L.O., 
and  Lord  Hersohell  in  the  case  I  have  just  referred  to. 
Lord  Halsbury,  [1897]  A.  C,  at  p.  562,  said:  <<The 
difference  between  the  procedure  of  a  court  and  of  the 
licensing  meeting  is  not  only  one  of  nomendature. 
Where  justices  are  acting  as  a  court  of  any  sort  they 
must  proceed  according  to  the  regular  rules  which  are 
applicable  to  ail  courts  of  j  ostice ;  but  in  respect  of  an 
application  for  a  liceoce  or  its  refusal,  they  may  and 
constantiy  do  reodve  representations  nrt  on  oatii." 
He  then  quotes  Loid  Kenyon,  who  in  1790,  in  the  case 
of  Rex  V.  Douftis,  3  T.  B.  560,  when  holding  a  licence 
bad  because  it  was  granted  at  a  private  meeting,  did 
not  rdy  upon  the  general  principle  that  all  courts  of 
justice  mutt  be  open,  but  upon  the  ground  that  the 
Htatute  directed  it,  and  added  that  the  construction  of 
the  then  statute  law  was  advamtageoui  to  the  public 
because  it  was  "of  importance  to  the  public  that 
licences  of  this  sort  shotud  be  granted  openly  and  not 
by  stealth,  in  order  that  they  may  have  an  opportunity 
of  objecting  to  the  granting  of  these  licences  to 
particular  persons  on  the  ground  of  unfitnesB."  He 
adds:  '*The  Acts  referred  to  by  the  learned  judges 
were  repealed  by  the  Act  of  1828.  But  a  careful  cus- 
tinotion  appears  to  me  always  to  have  been  reserved 
between  the  same  bodies  acting  as  a  court  and 
dedding  questions  of  licensing  at  a  licensing  meeting 
of  the  justices."  Further  on,  [1897]  A.  C.  at  p.  664, 
he  says :  "  If  I  am  right  in  the  distinction  I  have 
drawn  between  a  magistrates'  meeting  for  licensing 
purposes  and  courts,  although  consisting  of  the  same 
persons,  it  would  be  the  height  of  absurdity  to  suppose 
that  the  Legislature  intended  to  indude  in  the 
definition  and  to  make  applicable  to  that  definition 
persons  who  were  in  fact  justices  of  the  peace,  but 


who  in  the  particular  matter  here  referred  to — 
namely,  '  licensing ' — wern  not  occupying  the  position 
of  judges  at  all,  but  were  exerdsing  the  discretionary 
jurisdiction  as  to  how  many  public-houses  they  would 
permit  in  a  district,  or  what  persons  should  carry 
them  on."  Lord  Herschell,  at  p.  569,  said  as  follows : 
"  Persons  objecting  to  the  grant  of  a  licence  are  not, 
I  tlunk,  parties  to  the  proceedings  on  the  application 
in  any  proper  sense  of  the  term.  The  question  is  not 
one  inter  partes  at  alL  The  justices  have  an  absolute 
discretion  to  determine,  in  the  interest  of  the  public, 
whether  a  licence  ought  to  be  granted,  and  every 
member  of  the  public  may  object  to  the  grant  on 
pubhc  grounds,  apart  from  any  individual  right  or 
interest  of  his  own.  The  applicant  seeks  a  privilege. 
A  member  of  the  public  who  objects  merdy  informs 
the  mind  of  the  court  to  enable  it  rightiy  to  exerdse 
its  discretion  whether  to  grant  that  pri^ege  or  not. 
A  decision  that  a  licence  should  not  be  granted  is 
a  decision  that  it  would  not  be  for  the  public 
benefit  to  grant  it.  It  is  not  a  decision  that  the 
objector  has  a  right  to  have  it  refused.    It  is  not, 

?roperly  speakdng,  a  determination  in  his  favour, 
t  18,  I  think,  a  fallacy  to  treat  the  refusal  as 
necessarily  induced  by  a  particular  objector.  Every 
member  of  the  local  community  might  object. 
Would  they  all,  then,  become  '  the  other  party '  P 
There  ii,  in  truth,  no  lis,  no  controversy  inter 
partes,  and  no  deddon  in  ^vour  of  one  of  them 
aod  against  the  otiier,  unless,  indeed,  the  entire  public 
are  regarded  as  the  other  party,  for  if  a  licence  be 
refused  on  the  ground  that  it  was  not  needed  to  supply 
the  legitimate  wants  of  the  ndghbourhood,  the 
deddon  is  really  in  favour  of  the  public  at  large. 
The  provision  contained  in  section  2  seems,  then,  to 
me  an  additional  reason  for  holding  that  an  appeal 
from  the  '  act '  of  the  justices  in  refusing  a  licence 
is  not  an  appeal  from  a  *  conviction  or  order '  of  a 
court  of  summary  jurisdiction." 

The  standard,  therefore,  to  be  applied  in  determin- 
ing whether  justices  have  incapadtated  themselves 
from  dealing  with  the  renewal  of  licences  is  not 
in  any  sense  that  applicable  to  judges  dealing 
with  litigation.  Moreover,  their  position  in  rela- 
tion to  the  right  of  objecting  is  not  res  integra. 
Since  Reg.  v.  Farquhar,  L.  B.  9  Q.  B.  258,  22 
W.  B.  Dig.  38,  at  all  events,  decided  in  1874,  the 
practice  has  been  that  they  might,  where  circum- 
stances required  it,  themsdves  make  or  cause  to  be 
made  an  objection,  at  all  events  provided  they 
adjourned  for  the  purpose  of  hearing  it  and  caused 
the  necesiary  notice  to  be  served  requiring  attendance 
upon  a  future  day.  I  think  this  practice  was  founded 
on  a  true  view  of  the  law  for  reasons  which  I  will 
state  hereafter,  but,  whether  it  is  or  not,  I  think  it 
has  been  treated  as  law  for  nearly  thirty  years,  and 
ought  not  to  be  now  disturbed.  In  Reg,  v.  Eales,  42 
L.  T.  Bep.  735,  28  W.  B.  Dig.  129,  dedded  in  1880,  it  is 
thus  referred  to  by  Gockburn,  L.G.J.,  at  p.  737.  He 
saTS :  "  And  although  by  a  practice  founded  upon  a 
dictum  in  the  case  of  Reg,  v.  Farquhar  an  objection 
may  be  made  by  the  justices  themsdves,  it  must  be 
upon  one  of  those  four  grounds  "  (it  was  a  case  under 
the  Act  of  1869)  *'and  the  particular  ground  of 
such  objection  should  be  notified  to  the  appdlant 
in  order  that  an  opportunity  may  be  given  to 
meet  it."  He  there  treats  the  practice  as 
established  and  in  no  way  dissents  from  it. 
It  has  been  treated  as  law  in  more  than  one 
case  referred  to  in  argument,  and  was  formally 
dedded  to  be  so  in  1898  m  Baxter  v.  Leche,  79  L.  T. 
Bep.  138,  47  W.  B.  Dig.  99.  It  is  true  that  a  different 
view  was  taken  by  Hawkins,  J.,  in  Reg,  v.  Justices  of 
Anglesea,  65  L.  J.  M.  G.  12,  44  W.  B.  Dig.  89.  But 
in  the  same  case  that  learned  judge  upheld  a  deddon 
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based  upon  a  nottoe  given  by  the  chief  oonstable 
ftpparaitiy  at  the  instanoe  of  the  lioennng  justices 
theouelTes.    And  on  the  general  question  whether 
there  is  such  incompatibility  between  the  position  of 
the  justioefl  who  adjudicate  and  that  of  an  objector 
that  the  two  cannot  be  combined,  it  seems  to  me  to 
be   immaterial   whether    the    objection     is    made 
penoDslly  by  the  justices  or  by  somebody  dee  at  their 
instanoe,  and  from  the  reported  caies  it  seems  to  be  a 
fery  oommon  practice  and  one  that  has  never  been 
qaeslioned   for   the   objection   to    be   made  at  the 
instanoe  of  the  justices,  if  not  in   their  name.    The 
obserrations  of  Hawkins,  J.,  in  the   case  referred  to 
are  yery  yalnable  as  to  the  discretion  of  justices,  and 
their  right    to   discuss  among   themselves   matters 
affecting  the  expediency  of  renewals,  and  their  right 
to  take  steps  to  have  a  full  inveitigation  of  them.    On 
the  same  point  Lord  Halsbury,  in  Sharp  v.  Wakefield, 
39  W.  B.  561,  [1891]  A.  C.  173,  at  p.  178,  says  :  **  By  the 
express  language  of  the  statute,  which  is  still  the 
governing  statute,  the  grant  of  a  licence  is  expressly 
within  the  discretion  of  the  magistrates.     For  the 
reasons  to  be  stated  presently,  I  am  of  opinion  that 
ao  legislation  has  ever  altered  that  provision ;  but, 
if  one  were  to  argue  a  priori,  what  possible  reason 
oonld  there  ba  for  limitmg  the  discretion  of    the 
justices  to  the  first  grant  of  the  licence?    It  is  not 
denied  that  for  the  purpose  of  the  original  grant  it  is 
within  the  power  and  even  the  duty  of  the  magistrates 
to  consider  the  wants  of  the  neighbourbood  with 
zeferenoe  both  to  its  population,  means  of  inspection 
by  the  proper  authorities,  and  so  forth."    The  key  to 
the  position  appears  to  be  that  the  justices  in  dealing 
with  licences  are  not  a  judicial  body ;  that  they  are 
deliberately  appcnnted  because  from  their  ciroum- 
Btaaces  they  are  likely  to  have  local  knowledge ;  and 
it  oaonot  have  been  the  intention  of  the  Legislature 
that  they    should   divest   themselves   of    all   such 
knowledge  in  dealing  with  questions  of  licences.    It 
would  be  a  great  public   ndsfortune  if  Uiey  were 
bomid  to  determine  the  question  merely  on  materials 
provided  by  the  individual  who  happened  to  object, 
and  were  constrained  to  sit  by  in  silence  although 
they  had  reason  to  suppose  that  there  were  very  good 
grounds  which  ought  to  be  inquired  into  before  the 
inatter  was  decided ;  and  yet,  if  they  were  debarred 
trom  making   an  objection  or  cauniog  one  to  be 
made,  these  facts  never  could  be  inquired  into,  and 
the  lioence  would  have  to  be  disposed  of  without  the 
neoessary  investigation.    I  think,  therefore,  that  the 
pnciioe  is  not  only  inveterate  but  is  founded  on  a 
tme  view  of  the  function  of  justices  in  relation  to  the 
isatter.    If  that  be  so,  the  standard  to  be  applied  in 
oonndering  the  question  of  bias  must  be  one  which 
admits  the  right  of  the  justices  to  be  at  one  and  the 
same  time  objectors  and  judges  in  the  sense  in  which 
they  are  judges  in  such  matters,  and  therefore  the 
rtandard  lidd  down  in  suoh  cases  as  Lee$on  v.  General 
Mtdical  Council,  38  W.  B.  303,  43  Gh.  D.  366,  and 
^Uifuon  V.  General  Medical  Council,  42  W.  B   289, 
[1894]  1  Q.  6.  750,  is  not  applicable  to  them.    They 
lall  outside    their  principle  for  two  reasons— first, 
that  they  are  empowered  by  law  to  fill   the  two 
<!jjpacities ;  and  secondly,  that,  rightly  understood, 
the  two  capacities  are  not  incompatible  in  the  sense 
m  which  in    those  cases  they  were  assumed  to  be 
iBoompatible,  because,  as  has  already  been  pointed 
00^ in  making  the  objection  they  do  not  in  any  sense 
^me  parties  to  the  litigation  or  anything  analogous 
^('cieto.  They  are  simply  taldng  the  only  or  the  oest 
'viiUhle  course  to  enable  matters  vitfd  to  the  exercise 
oi  their  discretion  to  be  formally  and  fairly  considered 
^'P^olybefore  them.  Assuming, therefore,  what Iregard 
]*c)early  established  by  the  evidence,  that  what  was 
^by  the  justices  in  this  case  was  honestly  done  to 


enable  them  to  secure  a  full  investigation  of  the  facts 
for  the  purpose  of  avoiding  the  iojiutice  which  might 
arise  if  they  had  to  deal  with  the  question  without 
such  materials,  and  upon  one  or  more  isolated 
applications  only,  I  think  they  were  within  their 
rights  in  doing  what  tuey  did,  and  were  not  jbhereby 
debarred  from  eitting  and  deciding  upon  the  question 
of  renewals.  Their  original  and  fundamental  dis- 
cretion in  the  matter  of  granting  or  refusing  applica- 
tions for  new  licences  remains  when  they  are  invited 
to  deal  with  renewals,  except  so  far,  and  oaly  so  far, 
as  it  is  conditioned  by  section  42  of  the  Act  of  1872, 
as  amended  by  section  26  of  tUe  Act  of  1874,  which 
relates  to  procedure  only:  see  Sharp  v.  Wakejield, 
[1891]  A.O.,  at  p.  182.  In  my  opinion  the  course  the 
justices  took  involved  no  predetermination  of  any 
point,  but  merely  secured  a  full  and  informed  dis- 
cussion of  tbe  whole  subject.  It  is  not  denied  that 
on  the  hearing  all  tbe  formalities  of  tbe  42nd 
section  were  complied  with.  The  respondents, 
indeed,  contend  that  the  justices  could  have 
exercised  their  discretion  without  complying  with 
these  conditions,  but  I  think  the  case  of  Evans 
V.  Conway  Justices,  48  W.  B.  677,  [1900] 
2  Q.  B.  224,  debars  them  from  advancing  that 
contention  in  this  court.  I  agree,  therefore,  with 
the  decision  of  the  Divisional  Court,  and  it  is  not 
necessary  to  discues  in  detail  the  numerous  cases 
which  were  referred  to  in  argument  before  us. 

With  regard  to  the  special  objection  urged  against 
2Cr.  Beatadl  on  the  ground  that  he  was  present  at  a 
meeting  at  which  certain  resolutions  were  passed 
upon  which  he  did  not  vote,  I  think  it  cannot  be 
sustained.  It  is  not  necessary  to  express  an  opinion 
upon  the  technical  objections  urged  against  the 
granting  of  a  mandamus  in  the  form  prayed  for. 
The  appeal  must  be  dismissed. 

Mathbw,  L.J.,  read  the  following  judgment: 
The  groimds  relied  upon  in  support  of  the  appeal 
were — (1)  That  the  justices  were  prohibited  from 
bdng  themselves  the  objectors  to  the  renewal  of  the 
licence ;  (2)  that  they  were  disabled  from  adjudicating 
upon  the  grounds  of  objection;  and  (3)  that  their 
decision  was  invalidated  on  the  ground  of  personal 
interest  in  the  result,  or  manifest  bias  against  the 
applicant.  As  to  the  first  point,  if  the  jurisdiction  of 
the  justices  depended  upon  the  Act  of  1828,  there 
would  seem  to  be  no  question  that  objections  to  a 
renewal  might  be  made  by  the  bench  sitting  in  open 
court,  and  that  upon  giving  the  applicant  the  oppor- 
timity  of  being  heard,  the  justices  had  an  absolute 
discretion  to  grant  or  refuse  the  renewal  But  it  was 
argued  that  the  discretion  of  the  justices  could  no 
longer  be  exercised  freely,  and  that  their  jurisdiction 
was  fettered  by  the  provisions  of  th?  Act  of  1872 
Attention  was  called  to  the  language  of  section  42, 
and  it  was  contended  that  the  jurisdiction  of  th« 
magistrates  depended  upon  the  objection  hang  made 
bv  someone  who  was  not  a  member  of  the  bench. 
No  reason  was  given  for  this  supposed  change  of  the 
law.  It  would  matter  nothing  to  the  applicant  from 
what  quarter  the  objection  came.  A  third  person 
would  be  entitled  to  object  without  giving  a  reason 
and  might  then  withdraw  and  be  no  party  to  the 
subsequent  proceedings.  The  grant  of  a  renewal 
was  for  the  magistrates  only,  and  would  seem  to 
depend  in  every  case  upon  the  result  of  the  subsequent 
inquiry  upon  sworn  testimony.  But  it  was  said 
that  the  uiference  from  the  language  of  the  section 
was  dear,  and  that  the  object  of  the  Act  was 
to  provide  for  a  new  method  of  procedure  in  all 
cases.  Section  42,  as  modified  by  the  later  Act  of 
1874,  is  in  the  following  terms :  [EQs  lordship  read 
the  section*]    Sub-section  1  would  seem  to  assumethat 
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an  objection  might  be  made  from  the  bench,  and  that 
the  applicant  mightbe  required  to  attend  in  person 
upon  having  proper  notice  given  him  in  accordance 
^ith  gnb-sectton  2.  He  would  thai  learn  the  grounds 
npon  which  his  attendance  was  considered  by  the 
justices  to  be  necessary.  The  proviso  in  sub-section 
2  leads*  to  the  same  conclusion.  It  would  appear, 
therefore,  that  the  justices  may  entertain  any  objec- 
tions to  the  renewal,  whether  made  previously  or  not, 
and  take  evidence  upon  them.  Farther,  even  if,  con- 
trary to  what  would  seem  to  be  the  true  moaning  of 
the  statute,  sub-sections  1  and  2  must  be  taken  to 
apply  only  when  the  bench  are  not  the  objectors, 
the  last  clause  in  the  sectioa  preaerves  their  former 
powers  and  discretion.  They  continue  to  possess 
the  authoiity  conferred  upon  them  by  the  Act  of  1828. 
This  is  in  aocordiince  with  the  valuable  judgment 
of  Hawkins,  J.,  in  the  case  of  Beg,  v.  Anglesea 
Justices,  I  see  no  reason  to  doubt  the  authority  of 
the  cases  referred  to  by  the  Master  of  the  Bolls,  which 
sanction  the  conclusion  that  objections  may  ba  made 
from  the  bench  in  open  court,  and  may  afterwards  be 
investigated  upon  proper  notice  to  the  applicant  to 
attend  and  answer  the  objections.  Tiie  argument  for 
the  appellant  would  involve  this  consequence,  that 
the  magistrates,  if  there  were  no  objector,  would  be 
bound  to  renew  the  licence,  though  they  knew  or  had 
been  furnished  with  reliable  information  that  the 
application  ought  to  be  refused. 

fiut  then  it  was  said  that,  even  though  objections 

might  be  made  from  the  bench,  the  justices,  who 

were   parties   to   the   notice   to   the   applicant   to 

attend,    could   not   afterwards   sit  and   adjudicate 

upon    the    application.      The    proceedings    would 

have  been  regular  under   the   Act   of   1828,    and 

it  seems  to  me  that  there  is  no  ground  for  saying 

it   was   impliedly  forbidden  by  the   Act  of  1872. 

But  it  was   urged  that  the  inquiry   was   in   the 

nature   of   the   trial    of    an   action   between    the 

justices  and  the  applicant,  and  tiiat  those  who  had 

instituted  the  proceedings  could  not  adjudicate  upon 

what  was  described  as  their  own  cause.    But,  as  has 

been  laid  down  in  the  cases  referred  to  by  the  Master 

of  the  Bolls,  in  licensing  cases  there  is  no  Us,  and 

nothing  in  the  nature  of  a  suit  or  a  prosecution.    The 

duty  of  t^e  justices  is  to  arbitrate  impartially,  not 

between  themselves  and  the  holder  of  the  licence,  but 

between  that  person  and  the  public.    The  fact  that 

the  magistrates  had  obtained  the  report  which  was  so 

much  complained  of  by  the  counsel  for  the  appellant 

was  the  f;round  upon  which  we  are  asked  to  say  that 

the  justices  had   made  themselves  parties    to   the 

opposition  in  each  case,    and  were  attempting  to 

adjudicate  on  their  own  behalf.    The  form  of  the 

report,  it  was  said,  showed  that  the  justices  must 

have  arrived  at  the  conclusion  that  the  appellant's 

premises  were  not  required,  and  that  the  subsequent 

inquiry  was   only  designed  to  support  a  foregone 

decision.    But  I  am  wholly  usable  to  adopt  this 

reasoning.    The  report  seems  to  me  to  contain  no 

more  than  the  information  necessary  to  enable  the 

magistrates  to  enter  upon  the  consideration  of  the 

question  whether  there  were  too  many  licensed  houses 

in  the  district.    The  document  was  neutral  in  its 

character,  and  contained  no  indication  of  an  opinion 

as  to  the  daim  for  renewal  by  the  appellant  or  any 

other  occupier  of  licensed  premises.     The   justices 

seem  to  have  acted  with  perfect  fairness,  and  to  have 

been  guided  to  the  conclusions  at  which  they  arrived, 

not  by  anything  contained  in  the  report,  but  by 

the  sworn  evidence  laid  before  them.    The  objection 

that   the  justices    had    what    was    described    as 

an   interest   in   the   result   of   each  inquiry   took 

another  shape  in  the   suggestion  that   they  were 

shown  to  have  been  iofluenoed  by  bias.    There  is  no 


ground  for  any  such  conclusion.  The  magistrates 
proceeded  from  first  to  last  with  conmiendabie  care, 
and  seem  to  me  to  have  no  other  motive  than  the 
desire  of  honourable  men  to  discharge  their  duties 
faithfully.  With  reference  to  Mr.  Bentall,  I  agree 
that  his  temporary  presence  on  the  bench  did  not 
invalidate  the  proceedings.  He  was  not  shown  to 
have  conmiitted  himself  to  any  opinion  on  the  subject 
of  inquiry,  or  to  have  taken  sides,  as  was  suggested, 
against  the  appeUants.  It  is  not  necessary  to  desl 
with  the  technical  objections  to  the  application  for  a 
mandamus  which  were  raised  by  the  learned  couosel 
for  the  respondents. 

Cozens  -Hardy,  L.  J.,  read  the  following  judgment: 
In  this  case  I  should  be  oonteot  to  say  tiiat,  for  the 
reasons  assigned  by  the  Master  of  the  Bolls,  I  agree 
that  the  appeal  most  be  dismissed.  But  having 
regard  to  the  great  importance  of  the  questions  which 
have  been  raised  as  to  the  precise  powers  and  duties  of 
justices  with  respect  to  reaewals  of  licences,  it  is 
right  that  I  should  state  sliordy,  in  my  own  words, 
the  conclusions  at  which  I  have  arrived.  I  do  not 
propose  to  restate  the  facts.  It  cannot  be  disputed 
that,  under  the  Act  of  1828,  the  justices  had  an 
absolute  discretion  to  grant  or  refuse  applications  for 
new  licences  and  applications  for  the  renewal  of  old 
licences.  Their  functions  in  this  matter  were  ^^^ 
istrative  rather  than  judicial,  and  they  were  entitled 
to  rely  upon  their  general  knowledge  of  the^  needs  of 
the  locality  as  well  as  upon  any  evidence  which  might 
be  adduced.  The  Act  of  1828  is  still  the  governing 
statute,  except  so  far  as  it  has  been  modified  by 
the  Acts  of  1872  and  1874.  With  respect  to  new 
licences,  there  are  very  material  modifications  to 
which  it  is  not  necessary  to  refer  in  detaiL  With 
respect  to  renewals,  the  material  section  —  ▼iz.* 
tectioa  42  of  the  Act  of  1872,  as  amended  by  section 
26  of  the  Act  of  1874— need  alone  be  considered. 
Now,  in  two  cases  the  effect  of  this  section  has  been 
discussed  in  the  House  of  Lords.  In  Sharp  v.  WcA^' 
field  it  was  held  that  the  old  discretion  of  the  justices 
under  the  Act  of  1828  was  not  affected,  and  that 
section  42  only  dealt  with  procedure.  The  attempt 
to  establish  a  vested  right  to  the  renewal  of  a  licence, 
except  on  some  ground  personal  to  the  applicant, 
failed.  In  BouUer  v.  Kent  Justices  it  was  held  that 
justices  in  granting  or  refusing  to  grant  an  applio^* 
tion  for  renewal  are  not  a  court,  and  that  the 
objector  contemplated  by  section  42  is  not  a  litigsnt, 
and  that  in  short  there  is  no  lis.  Now  in  the  face  of 
those  decisions  it  has  been  strenuously  argued  before 
us  that  the  effect  of  this  section  is  to  prevent  the 
justices  from  exercising  their  discretion  and  dis- 
charging the  duties  imposed  upon  ihem  in  the  public 
interest  unless  some  outsider  appears  and  objects  to  a 
renewal,  or,  in  other  words,  that  they  are  powerless 
themselves  to  require  the  attendance  of  the  licence- 
holder  with  a  view  of  considering  whether  his  licence 
should  be  renewed.  I  cannot  adopt  this  view.  It  seems 
to  me  that  there  is  no  resson  why  the  justices  should 
not  on  their  own  initiative  direct  the  licence-holder 
to  attend  on  a  subsequent  day,  inform  him  of  the 
grotmds  of  objection,  and  then  deal  with  the 
matter  in  due  course  at  the  adjourned  meeting* 
The  view  has  been  repeatedly  expressed  and 
acted  upon  since  1874  that  the  justices  may  them- 
selves start  an  objection*  This  conclusion  seems  to 
me  necessary  to  enable  the  magistrates  to  perform 
their  duty.  The  House  of  Lords  held  in  BouUer^s  case 
that  there  is  no  lis  between  an  objector  and  a  hQeno^i 
holder,  and  no  riffht  to  recover  the  costs  occasioned 
by  an  unsuocessfS  objection.  In  short,  I  regard  the 
objection  as  merely  a  mode  of  informing  the  licence- 
holder  that  his  case  will  be  considered  and  that  he 
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miut  be  prepared  to  deal  with  certain  specified  points. 
It  is  not  necessary  to  consider  whether  the  justices  can 
act  solely  upon  their  ownlocal  knowledge— lor  example, 
as  to  the  number  of  public-houses  compared  with  the 
population,  or  whether  they  must  in  all  cases  act  upon 
sworn  eyidence.  In  the  present  case  the  evidence 
was  all  taken  upon  oath.  If  I  am  right  in  the  view 
that  magistrates  may  themselves  take,  or  direct  their 
officer  or  agent  to  tske,  objection,  all  difficulty  seems 
to  be  removed.  It  cannot  be  wrong  to  obtain  careful 
and  accurate  information  before  taking,  and  with  a 
view  to  taking,  such  objection.  No  question  of  bias 
as  against  a  particular  licence-holder  arises.  In 
niaking  the  preliminary  investigation  and  consider- 
ing whether  the  number  of  liceosed  houses  was  in 
excess  of  the  needs  of  the  district  the  justices  were 
simply  preparing  to  discharge  the  important  duties, 
mainly  administrative,  imposed  upon  them  by  the  Act 
of  1828.  In  directing  all  the  licence-holders  to  beserved, 
and  in  taking  sworn  evidence  upon  each  separate  appli- 
cation, they  seem  to  me  to  have  acted  with  praise- 
worthy care.  They  were  not  adjudicating  upon  any 
rights.  They  were  not  prosecutors.  In  trutb,  there 
was  no  prosecution,  lliey  were  only  determiniog 
whether  in  the  public  interest  a  lucrative  privilege 
shonld  or  should  not  be  conferred.  There  is  no 
gronnd  for  suggesting  that  they  exercised  their  dis- 
cretion capriciously  or  without  regard  to  the  drcum- 
stanoes  of  each  incUvidual  case  or  without  considering 
the  requirements  cf  the  locality.  The  separate 
objection  taken  to  Mr.  Bentall  may  be  disposed  of 
very  shortly.  He  was  present  at  a  meeting  of  the 
Burrey  Congregational  XJoion  at  which  a  mild  and 
harmieea  resolution  was  passed  expressing  satisfaction 
at  the  efPorts  of  the  Famham  magistrates  to  reduce 
the  nnmber  of  licensed  houses.  He  took  no  part  in 
the  proceedings,  and  I  think  it  idle  to  suggest  that 
this  in  any  way  precluded  him  from  acting  as  a 
hoaudog  justice.  I  may  add  that  in  fact  he  retired 
directly  it  was  brought  to  his  mind  that  any  objection 
could  be  taken  to  his  preseoce.  For  these  reasons  I 
agree  with  the  Divisional  Court  that  the  rule  for  a 
mandamus  must  be  discharged. 

Appeal  dumisBed. 

Solicitor  for  the  appellants,  W.  Montgomery   White, 
for  Edgar  Kempeon,  Famham. 

Solicitors  for  the  justices,  Fri4>r,  Church,  &  Adams, 
for  ffoUest,  Mason,  i  Nash,  Famham. 

SoUdtorB  for  Gould,  MUler,  Smith,  &  Bell. 


WlA  <Sourt  of  SufAiu. 


Chan.  Div. ) 
FarweU,  J.  j 


July  3,  12,  1902. 
In  re  DBLAmr. 

CONOLET  V.  QXJIOK  AND  OtHBBS.  (a.) 

WiU  —  Charity  —  Gift   to   voluntary   association  for 
charitable  obfect— Failure  of  gift, 

A  testator  directed  his  trustees  to  sell  leasehold  and 
frtehold  property  and  to  divide  the  proceeds  in  legacies  to 
attain  individuals  named  "  or  their  successors  "  or  '*  his 
•accessor.** 

Hdd,  that  the  gifts  were  not  given  to  the  individuals 
for  their  own  heneJU,  hut  for  charitable  objects,  and 
therefore  failed. 

(«.]  Beported  by  Paxtl  Stbiokland,  Esq.,  Barrister- 
at-Law. 


This  was  an  originatiug  summons  to  determine 
certain  questions  arising  under  the  will  of  a  testator 
who  died  on  the  6th  of  July,  1888. 

The  facts  are  set  forth  in  the  judgment  of 
FarweU,  J. 

P.  B.  Abraham,  for  the  plaintiff. 

F,  A.  Milne,  A.  L.  Ingpen,  C.  E.  Shebbeare,  A.  U. 
Withers,  and  Bischoff,  for  the  defendants. 

Farwell,  J.,  in  giving  judgment,  said :  The  testator 
made  his  will  dated  the  1st  of  January,  1884,  and 
thereby,  after  certain  legacies  to  his  wife,  gave  the 
rents  of  his  freehold  and  leasehold  estates  to  her 
during  her  life,  and  after  her  death  he  directed  his 
tmstees  to  sell  the  property,  '*  and  the  proceeds  to 
be  divided  in  legacies  as  follows:  To  Mary  Owen, 
Honora  McAuliffe,  Annie  Clarke,  Nasaretii- house. 
Hammersmith,  or  their  successors,  the  sum  of  £400. 
To  Eliza  McHenry,  Margaret  Libaud,  of  the  Convent 
of  the  Assumpton,.  Wellington-road,  Bromley- by- 
Bow,  or  their  successors,  the  sum  of  £300.  To  the 
Kev.  Frederick  Bampfield,  superior  of  the  Institute 
for  Boys  and  (Hrls,  Bamet,  Herts,  or  his  successor, 
the  sum  of  £100.  To  the  Bev.  Lord  Archibald 
Douglas,  superior  of  the  St.  Vincent's  Home  for 
Boys,  Harrow-road,  London,  W.,  or  his  suocesior,  the 
sum  of  £100.  To  the  Bev.  Francis  Yerhagen,  of  the 
Franciscan  Friary,  Stratford,  Essex,  or  his  successor, 
the  sum  of  £300.  To  Lizzie  Mulheam,  Burleigh- 
road,  Upton,  in  her  own  right,  the  sum  of  £100.  To 
Kate  Dore,  of  2,  Bexley-viUas,  Camarvon-road, 
Stratford,  Essex,  in  her  own  right,  £100.  To  Bobert 
Dore,  2,  Bexley-villas,  Carnarvon-road,  Stratford, 
Essex,  the  sum  of  £100.  To  the  Bev.  Cornelius 
Keens,  Corpus  Christi  Church,  Midon-lane,  or  his 
successor,  the  sum  of  £19  19s."  The  testator  made 
a  codicil,  dated  the  7th  of  September,  1885,to  his  will, 
and  thereby  gave  the  plaintiff  a  legacy. 

He  died  on  the  6th  of  July,  1888,  without  issue, 
leaving  his  wife  surviving  him.  Ahe  died  in  January, 
1901,  aud  the  defendant  Ada  Boffee  is  her  legal 
personal  representative.  The  next  of -kin  and  heir-at- 
law  of  the  testator  are  not  known,  but  the  defendant 
Ada  Boffee,  whoie  interest  is  the  same  as  theirs, 
sufficiently  represents  their  interests  for  the  purposes 
of  this  argument.  The  testator's  property  consisted 
of  six  leasehold  and  one  freehold  house.  If,  there- 
fore, the  objects  of  any  of  the  gifts  in  his  will  are 
charitable,  such  gifts  wdl  f aiL 

The  questions  to  be  decided  are  (1)  Are  the  gifts  to 
the  several  individuals  named,  "or  their  successors,'' 
or  '*  his  successor,"  legacies  given  to  the  individuals 
for  their  own  benefit,  or  are  they  given  to  the  holders 
of  offices  for  the  benefit  of  the  associations  in  which 
they  hold  office  P  and,  if  the  latter,  (2)  Are  the  objects 
of  such  associations  charitable?  It  is  necessary  to 
consider  each  gift  separately.  The  first  is  "  to.  Mary 
Owen,  Honora  McAuliffe,  Annie  Clarke,  Nazareth- 
house,  Hammersmith,  or  their  successors."  Mary 
Owen,  Honora  McAuliffe,  and  Annie  Clarke  were  at 
the  date  of  the  will  and  of  the  death  of  the  testator 
members  and  holders  of  official  positions  in  a  religious 
conmiunity  known  as  '*  the  Poor  Sisters  of  Nazareth," 
but  since  1891  Miss  McAuliffe  has  held  no  office. 
This  community  is  a  society  of  Boman  Catholic  ladies 
voluntarily  living  together  m  a  state  of  celibacy  for 
the  purpose  of  sanctifying  their  own  souls  by  prayer 
and  pious  contemplation,  and  also  with  the  object  of 
affording  permaoent  homes  for  aged  and  infirm  poor 
persons  of  both  sexes  without  distinction  of  creed  or 
nationality  and  homes  for  incurable  and  orphan 
<^dren.  The  commimity  own  several  houses 
which  are  vested  in  trustees,  but  the  three  ladies 
named   do   not   by   themselvei  hold  any  of   such 
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houses  as   saoh  trustees,  but  only  in  conjunction 
with  others.     Membws  of  the  community  are  bound 
in  common  to   hand    over   any  money  coming  to 
them  for  the  use  and  benefit  of   the   community. 
Money  given  to  the  community  generally  is  applied 
partly  in  keeping  up  the  houses  of  the  community 
and  partly  for  their  cluuitable  purposes     The  t«^»tator 
was    acqaainted    with     Mary   Owen    and   Honora 
McA.uliffe,  but  not  with  Annie  Olarke.    Her  name 
was  supplied  to  him  by  some  member  of  the  com- 
munity when  he  expressed  a  desire  to  benefit  the 
community  and   asked  in  what  names  the   legacy 
should  be  given.    In  my  opinion,  the  legacy  is  given 
to  the  throe  ladies  as  holders  of  offices  and  for  the 
benefit  of  the  association  in  which  they  held  office. 
Tbe  primary  meaning  of  *'  successors  "  is  persons  in 
succession.    The  persons  named  were  known  to  the 
testator  to  be  holders  of   offices  in  the  association, 
and  the  only  sucoeftion  to  which  be  can  refer  is  the 
succession  to  those  offices.    The  persons  pamed  are 
not  intended  to  take  any  personal  benefit,  but  are 
designated  only  as  the  then  holders  of  office,  and  the 
gift  to  them  depeuded  nn  their  continuance  in  such 
office.    The  decision  of  Etndertley,  Y.O.,  in  Thornhtr 
V.  WiUoHt  3  W.  B.  388,  3  Drew.  245,  is  an  authonty 
in  favour  of   this  view,   and  hit  subsequent  deci- 
sion on  anothf^r  gift  in  the  same  will  in  7  W.  B. 
24,  4  Drew.  350,  is   even  stronger.     In  the  latter 
case  there  was  a  devise  (subject  to  a  term  of  seven 
years)  of  real  estate  on  trust  to  sell  and  pay  the 
net  residue  of  the  proceeds  of  sale  *'  to  the  minister 
of  the   Boman  Catholic  chapel  at  Eendtl.*'      [His 
lordship  read  p.  351  from  th**  judgnaent  of  the  Yioe- 
Ohancellor,  and  continued :]     In  tbe  case  before  me 
the  widow  has  a  preceding  life  interest,  and  the  Yioe- 
Gbancellor's  concluding  observations  therefore  apply 
to  this  case  also.    So,  too,  in  Smart  v.  Prvjean,  6 
Yes.  660,  at  p.  567,  Lord  Eidon  expressed  his  opinion 
that  a  legacy   of  £100  lor  sueh   purposes    a^    the 
superior  of  the  convent  or  her  successor  should  judge 
mo«t  expedient,   being  given  in  that  character  was 
sufficieot  to  show  it  was  for  a  superstitions  use.    The 
mere  description  of  the  legatee  as  the  holder  of  an 
office  is  not,   of  course,  sufficient  to  rais9  any  real 
inference.    Thus  in  2>06  v.  Aldridge,  4  T.  R  264.  a 
devise  to  the  Bev.  A.  A.,  *'  late  of  Amesbury,  but  now 
preacher  at  the  meeting-house  in  Lyndhurst/'  for  life 
was  held  a  gift  to  him  for  bis  own  benefit,  and  in 
DonneOan  v.  O'NeiU,  18  W.  B.  1188,  Ir.  Bep.  5  £q.  523, 
where  the  devise  was  to  Cardinal  Oollen,  and  in  case  of 
his  death  to  the  Boman  Catholic  Archbishop  for  the 
time  being  of  Dublin,  and  to  his  heirs,  &c, ' '  absolutely 
for  his  and  their  own  use  and  benefit,"  the  Yice- 
Chaucellor  treated  the  devise  as  a  clear  gift  for  the 
personal  benefit  of   the  devisees.    I  am  further  of 
opinion    that   the    objects    of   the  association   are 
charitable,   and  that  the  gifts,  therefore,  fail.    The 
case  is  indistinguishable  from  that  of  the  Sii>ters  of 
Charity  of  St.  Paul  at  8«lley  Oak  in  Cocks  v.  Manners . 
19  W.  B.  1055,  L.  B.  12  Eq.  574.    The  case  of  the  aged 
and  iiifirm  poor  and  of  incurable  and  orphan  children  is 
the  outward  and  visible  objtct  of  the  association  of 
the  Poor  Sisters  of  Nazareth,  and  this   admirable 
object  is  not  rendered  less   charitable   within   the 
meaning  of  the  Act  of  Elizabeth  because  the  sisters 
also  desire  to  sanctify  their  own  souls  by  prayer  and 
contemplation,  whether  such  sanotification  is  regarded 
as  concurrent  with  or  assisted  by  their  charitable 
work.     The   court    can    only  look   to   the   actual 
purpose   aimed  at  by  the  association,   and  cannot 
inquire    into    the  motives  of  the  members  of  the 
association.    The  care  of  the  aged  poor  and  the  like 
is  a  charity  within  the  Act,  whether  tiie  persons  who 
devote  their  lives  to  it  are  actuated  by  the  love  of 
Qod,  a  desire  for  their  own  salvation,  or  by  mere  pique 


or  disgust  with  the  world.  The  legacy  and  share  of 
residue,  therefore,  given  for  the  Poor  Bitters  of 
Nazareth  fail. 

The  next  gift  is  to  Eliz*  McHenry  and  Margaret 
Libaud,  of  the  Convent  of  the  Assumption,  or^  their 
successors.  These  two  ladies  both  held  office  in  the 
commui  ity  of  the  Little  Sisters  of  the  Assamption 
at  the  date  of  the  will  and  of  the  death,  but  have 
held  no  office  therein  since  1891.  This  community  is 
a  society  of  Boman  Catholic  ladies  volimtarily  living 
together  in  a  state  of  celibacy  for  the  purpose  of 
sanctifying  their  own  sou's  by  prayer  and  contempla- 
tion, and  for  the  purpose  of  gratuitously  nursing  the 
sick  of  the  poorest  classes  in  their  own  honaes.  It  is 
supported  by  volmitary  contributions,  which  are 
expended  in  lodging,  boarding,  and  maintaining  the 
members  thereof,  I  am  uDat>le  to  distinguish  this 
gift!  also  from  that  to  the  Sisters  of  St.  Paul  at  Selley 
Oak  in  Cocks  v.  Mannas.  Indeed,  I  m*y  read  Yioe- 
Chancellor  Wickens*s  judgment  with  some  immaterial 
omissions  as  appliceble  to  the  present  case:  "The 
community  is  in  point  of  law  a  voluntary  association 
for  the  purpose  of  nursing  the  sick,  and  I  cannot 
distinguish  it  in  this  respect  from  an]^  of  the 
numerous  voluntary  astociations  established  in 
London,  such  as  the  Scripture  Beaders.  Home 
Missionaries,  or  Acglican  Sisters  of  Mercy,  in  wluch 
zealous  persons  unite  for  the  purpose  of  performing 
charitable  functioDS,  taking  out  of  the  funds  of  the 
association  so  mudi  ai  is  necessary  for  their  own 
wants,  and  extending  their  opcurations  as  their 
means  permit.*'  And  be  distinguishes  the  gift  in 
that  esse  to  the  Smiley  Oak  community  from  another 
sift  in  the  same  will  to  a  Dominican  convent,  on 
the  ground  that  the  sole  purpose  of  the  latter  was  to 
sanotify  their  own  souls  by  prayer  and  contemplation 
without  engaging  in  any  corporeal  works  of  mercy. 
The  Yice-ChancelLor  pointed  out  that  reliaious  services 
can  only  ba  charitable  so  far  as  they  tend  towards  the 
edification  or  instruction  of  the  public,  and  he  held 
that  the  gift  referred  to  above  «as  not  charitable. 
There  is,  in  truth,  no  "  charity "  fai  attempting  to 
improve  one's  own  mind  or  save  one's  own  soul. 
Charity  is  necessarily  altruistic  and  involves  the  idea 
of  aid  or  benefit  to  others ;  but,  given  the  latter,  the 
motion  impelling  it  is  immaterial. 

The  next  gift  is  to  the  Bev.  Mr.  Frederick  Bamp- 
field,  superior  of  the  Institute  for  Boys  and  Girls, 
Bamet,  and  his  successor  He  was  saoh  superior  at 
the  date  of  the  will  and  of  the  death  of  the  testator, 
but  died  in  January,  1900.  The  defendant  Frauds 
Spink  is  the  present  superior.  This  gift  also  is,m 
my  opinion,  to  the  holder  of  the  office,  not  to  the 
individuaL  The  institute  is  a  congregation  of  Boman 
Catholic  secular  priests,  students,  and  lay  brothers 
livinsr  together  imder  rule  for  their  own  spiritual 
benefit,  and  for  carrying  on  various  works  lor  the 
benefit  of  their  neighbours,  one  of  which,  and  that 
obviously  referred  to  by  the  testator,  i«  »P 
educational  charity  for  poor  boys  and  girls.  This 
legacy  and  gift  of  residue,  therefore,  fail. 

The  Dcxt  legatee,  the  Bev.  Lord  Archibald  Douglas, 
is  not  a  party,  and  the  next  is  the  Bev.  Francis 
Yerhagen,  who  was  at  the  date  of  the  will  superior 
of  the  Franciscan  Friary  at  Stratford,  but  ceased  to 
be  so  in  the  testator's  lifetime.  He  can,  in  my 
opioion,  take  nothing  beneficially,  and  I  have  not  the 
present  superior  before  the  court. 

There  must  be  the  usu»l  inquiry  for  the  heir-at- 
law  and  next-of-kin  of  the  testator,  and  the  costs  of 
all  parties  down  to  to-day  will  come  out  of  the  estate. 

Solicitors,  Hussey  cfe  Ingpen. 
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DOUQHTY  v.   LOMAGUNBA  BBBFS  (LiMITED}.   (a.) 

Company — ScUe  of  assets  to  anotJier  company-^  Shares 
in  purchasing  compaf'y  —  Voluntary  winding  up  — 
Dissentient  member— Companies  Act,  1862  (25  <fc  26 
Vtet.  c.  89),  s.  161. 

An  agreement  by  a  limited  company  which  is  subse^ 
quenUy  voluntarily  wound  up,  for  the  sale  of  its  asstta  to 
atiother  company  in  part  consideration  of  shares  in  the 
purchasing  company,  is  not  nectssardy  a  tale  in  the 
winding  up  so  as  to  come  within  section  161  of  the 
Companies  Act,  1862,  because  its  provisions  contemplate 
a  winding  up  and  because  a  small  part  of  its  considera- 
tion can  only  be  exactly  ascertained  on  a  winding  up, 

A  limited  company  ^  one  of  whose  objects  as  stated  in  its 
memorandum  of  aasociaiion,  was  to  sell  its  undertakirtg, 
agreed  to  sell  the  same  and  all  its  property,  except  £200, 
to  another  company  in  consideration  of  shares  in  the  pur- 
chasing company  and  of  an  indemnity  to  itself  and  its 
liquidators  against  certain  obligaiions,  Tlie  £200  was 
to  be  kept  to  defray  the  costs  of  the  agreement  and  of  the 
winding  up  of  the  company,  and  the  balance  was  to  be 
handed  over  to  <Ae  purchasing  company*  This  agreement 
was  approved  ai  an  extfraordinary  general  meeting  of  the 
company,  and  at  the  same  meeting  was  passed  a  resolu- 
tion {subseqiienUy  confirmed)  to  wind  up  the  company 
vclwktarily.  The  plaintiff,  who  vku  a  shareholder  in 
the  company 9  objected  to  the  sale,  and  claimed  that  it  was 
nJtra  Yires  unless  his  interest  was  purchased  under 
section  161  of  the  Companies  Act  1862. 

Held,  that  the  sale  vxis  a  sale  by  the  company  under  its 
memorandum  of  association  and  not  a  sale  in  disguise  by 
the  liquidator,  and  that  although  the  agreement  for  sale 
contemplated  a  winding  up,  and  the  balance  of  the  £200 
ooM  only  be  exactly  ascertained  in  a  tnnding  up,  yet  as 
the  objects  of  the  agreement  could  have  be^n  substantially 
(uomplished  by  a  change  in  its  form  irrespective  of  a 
imding  up,  it  was  valid,  and  the  provisions  of  section 
161  of  the  Companies  Act,  1862,  did  not  apply,  the  case 
falling  within  the  principle  of  Ootcon  v.  imp«riAl  acid 
Foreign  AgenoT  and  layettrntnt  Corporation,  [1892] 
3eA.454,  41  W.  fi.Dig.  36. 

Axstioii. 

The  defendant  oompany  were  incorporated  in  Joly, 
1895,  under  the  Companies  Aoto,  1882  to  1890,  with  a 
ttpitd  of  £150,000  in  £1  sbaree,  for  the  purpose 
(amongst  other  things)  of  pnrohasing  or  otnerwise 
•oqmring  mines  and  mining  rights  in  Afrioa,  and 
pvticnlarly  to  enter  into  certain  agreements  men- 
turned  in  the  memorandum  of  association. 

Among  other  objects  for  which  the  oompany  wai 
established,  as  stated  in  the  memorandum  of  assooia- 
tioo,  was  the  following :  "  To  sell  or  dispose  of  the 
imdertaking  of  the  oompany  or  any  part  thereof,  for 
fuh  consideration  as  the  oompany  may  think  fit,  and 
in  psrtioiilar  f  or  shares,  debentores,  debenture  stock, 
or  lecarities  of  any  other  company  having  objects 
iltogeUier  or  in  part  similar  to  tiiose  of  this 
oompsny." 

Among  the  articles  of  association  were  the  follow- 
ing: 

''164.  If  the  company  shall  be  wound  up,  the 
uqmdators  (whether  voluntary  or  official)  may,  with 
IbaaDction  of  an  extraordmary  resolution,  distribute 
>^  ipeeie  among  the  oontributories  any  parts  of  the 
*Mti  of  the  company,  and  in  particular  any  shares, 
i^ock,  or  debentures  of  any  other  oompany  which 
^  oompany  may  be  entitled  to,  and  may  with  the 
sb  asnotion  vest  any  part  of  the  assets  of  the  oom- 

(«•)  Beported  by  Nbyillb  Txbbittt,  Bsq.,  Barrister- 
at-Law. 


pany  in  trustees  upon  such  trusts  for  the  benefit  of 
oontributories  as  the  liquidators  shall  think  fit. 

*'  165.  If  at  any  time  the  liquidators  of  the  company 
should  make  sale .  or  enter  into  any  arrangement 
pursuant  to  section  161  of  the  Companies  Act, 
1862,  a  dissentient  member  within  the  meaning  of 
that  section  shall  not  have  the  rights  thereby  given 
to  him,  but  instead  th««reof  he  may  by  notioe  in  writ- 
ing addressed  to  the  liquidators,  and  left  at  the  office 
not  later  than  fourteen  days  after  the  date  of  the 
meeting  at  which  the  speoi^l  resolution  authorising 
such  sale  or  arraogemeot  was  confirmf^d,  require  them 
to  a*^ll  the  8har<^8,  stock,  or  other  property,  option,  or 
privilege,  to  which  under  the  arrangemeut  he  would 
otherwise  have  b«'Come  entitled,  and  to  pay  the  net 
proceeds  ov«*r  to  him. 

"166.  Any  such  s»le  or  arrangpem^nt,  or  the  special 
resolution  confirming  tbe  same,  may  provide  for  the 
distribution  or  appropriation  of  tbe  shares,  cash,  or 
otbfr  benefits  to  be  reoeived  in  compensation  other- 
wise than  in  accordance  with  tbe  legal  rights  of  the 
oontributories  of  the  company,  and  in  particular  any 
class  may  be  given  prefertntial  or  special  rights,  or 
may  be  excluded  altogether  or  in  part,  but  in  oaie 
any  such  provision  shall  be  made  the  last  preceding 
article  vhaU  not  apply,  and  any  diesentient  member 
shell  have  the  rights  conferred  upon  him  by  section 
161  of  the  Companies  Act,  1862." 

By  an  agreement  dated  the  12th  of  November, 
1901,  and  made  between  the  defendant  company  and 
the  Lomagunda  Development  Co.  (Limited)  (therein 
called  "  the  purchaser  c  ^mpany  "),  it  wai  agreed  (1) 
that  the  defendant  company  should  sell  to  the  pur- 
chaser company  the  whole  of  the  mining  claims,  lands, 
mines,  goods,  and  chattels  (excepting  the  £200  th^re- 
inttft(»r  mentiooed),  securities,  credits,  debts,  bills, 
and  things  in  action  of  the  defendant  company,  and 
the  whole  of  its  undertaking  and  business,  and  idl  its 
real  and  personal  property  whatsoever ;  and  (2)  as 
part  of  the  consideration  that  the  purchaser  company 
should  pay,  satisfy,  and  discharge  the  debts 
liabilities,  and  obligations  meotioned  in  the 
schedule  thereto,  and  should  keep  the  oompany  and 
its  liquidat  rs  and  oontributories  indemnified  in  respect 
thereof;  (3)  that  the  defendant  company  should 
retain  out  of  the  property  and  assets  thereby  agreed 
to  be  sold,  the  sum  of  £200  to  defray  the  costs  and 
expeoses  of  and  incident  to  the  said  agreement  and 
the  winding  up  of  tbe  oompany,  and  should  hand  over 
to  the  purchaser  company,  on  the  dissolution  of  the 
defendant  company,  any  balaoce  remaining  of  the 
said  sum  after  payment  of  such  costs  and  expenses ; 
(4)  that  as  the  residue  of  the  consideration,  the  pur- 
chaser oompany  should  allot  to  the  defendant  com- 
pany or  its  nominees  17,092  fully-paid  shares  of  £1 
each  of  the  purchaser  oompany  (which  was  stated 
by  the  plaintiff  to  be  at  the  rate  of  one  of  such  shares 
for  every  six  of  the  issued  shares  of  the  company). 
By  clause  7  the  purchase  was  to  be  completed  on  or 
before  the  31st  of  March,  1902 ;  and  by  clause  9  the 
agreement  was  conditional  upon  the  same  being 
saoctioned  on  or  before  the  31st  of  January,  1902, 
by  an  extraordinary  resolution  of  the  company. 

On  the  30th  of  December,  1901,  at  an  extra- 
ordinary general  meeting  duly  convened  for  the 
purpose  the  agreement  of  the  12th  of  November, 
1901,  was  approved  and  adopted,  and  the  directors 
were  authorized  to  carry  it  into  effisct,  with  such  (if 
any)  modifications  as  they  should  think  fit  to  assent 
to.  And  on  the  same  day  a  resolution  was  passed 
that  the  oompany  should  be  wound  up  voluntarily, 
^t  a  named  person  should  be  appointed  liquidator, 
and  that  the  liquidator  should  be  authorized  to  dts- 
I  tribute  any  of  the  assets  of  the  oompany  amongst  its 
^members  m  specie. 
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On  the  15tli  of  January,  1902,  this  latter  resolution  was 
confirmed  at  an  extraordinary  general  meeting.  The 
plaintiff  was  the  registered  holder  of  400  shares  m 
the  defendant  company,  and  he  objected  to  the  sale 
agreed  upon,  contending  that  he  was  not  getting 
sufficient  value  for  his  diares,  and  he  brought  this 
action  against  the  company  daimins:  a  declaration 
that  the  agreement  of  the  12th  of  November,  1901, 
was  uUra  vires  and  void,  an  injunction  to  restrain  the 
defendant  company  and  its  liquidator  from  carrying  it 
into  effect,  or  alternatively,  a  declaration  that  the 
defendant  company  and  its  liquidator  were  not 
entitled  to  carry  the  agreement  into  effect  without 
purchasing  the  interests  of  the  plaintiff  and  of 
other  dissentient  shareholders,  and  a  corresponding 
injunction. 

Tne  action  came  on  for  hearing  as  a  non- witness 
action. 

G.  F,  Hart,  for  the  plaintiff.— The  sale  of  the 
undertaking  of  the  company  agreed  upon  in 
November,  1901,  was  a  sale  in  the  winding  up.  The 
agreement  itself  contemplates  a  winding  up,  providing 
for  its  liquidator  being  indemnifi^id,  and  the  balance 
of  the  £200  was  to  be  handed  over  upon  the 
dissolution  of  the  company,  and  could  be  only 
ascertained  in  the  winding  up.  The  resolution  to 
wind  up  the  company  was  passed  at  th<)  same 
meeting  as  the  resolution  approving  of  the  agreement 
for  the  s«le.  The  cai>e  is  thus  different  from  Cotton  v. 
Imperialand  Foreign  Agency  and  Investment  Corporation, 
[1892]  3  Gh.  454,  41  W.  B.  Dig.  36.  where  the  agree- 
ment for  sale  was  approved  before  any  resolution  to 
wind  up  was  passed.  Here  the  agreement  for  sale  is 
part  of  the  icheme  for  winding  up.  Consequently 
the  case  falls  within  section  161  of  the  Companies 
Act,  1862,  and  the  liquidator  can  oaly  carry  oat  the 
sale  after  purchasing  the  interest  of  the  plaintiff.  The 
articles  of  association  purportiog  to  exclude  the 
operation  of  that  section  are  ultra  vires  and  invalid  : 
Payne  v.  The  Cork  Co.  (Limited),  48  W.  R  325,  [1900] 
1  Gh.  308. 

Aslbury,    K.C.,    and  J.   PT.  M,  Holmes^  for   the 
defendant  company. 

BX70ELEY,  J.—Those  sections  of  the  Gomp%nies 
Acts,  1862,  which  dictate  the  provisions  of  the 
memorandum  of  association  provide,  amongst  other 
things  that  the  memorandum  shall  state  <*  the  objects 
for  which  the  proposed  company  is  to  be  established." 
If  the  matter  were  untouched  by  authority,  I  think 
that  there  would  be  room  for  a  great  deal  of  argu- 
ment to  show  that  the  objects  referred  to  are  those 
which  the  company  is  to  carry  out  for  the  purpose  of 
earning  a  profit — what  I  may  call  the  "living" 
objects  of  the  company,  acts  which  it  has  to  do  as  a 
living  corporation,  with  a  view  to  a  profit — and  do 
not  include  clauses  addressed  to  the  disposal  of  the 
assets  of  the  company  at  a  time  when  it  was  no 
longer  going  to  carry  on  its  undertaking.  But  if  I 
rightly  read  the  judgment  of  Ghitty,  J.,  in  Cotton  v. 
Imperial  and  Foreign  Agency  and  Investment  Corpora^ 
tian,  that  is  not  an  accurate  statement  of  what  the 
objects  are  to  be.  I  think  that  he  meant  to  decide, 
and  did  decide,  that  under  a  clause  which  provides 
for  the  sale  of  the  undertaking  of  the  company  you 
may,  in  pursuance  of  that  object  contained  in  the  mem- 
orandum of  association — with  a  view  to  having  no  sab- 
sequent  undertaking  at  all— agree  that  a  sale  shall  be 
made  at  a  date  when  the  corporation  as  a  living  thing 
is  to  come  to  an  end.  The  learned  judge  was  dealing 
with  a  case  in  which  there  was  an  agreement  for  the 
sale  of  the  undertaking,  and  it  was  contemporaneously 
proposed  that  the  company  should  ffo  into  liqoidation^ 
and  he  treats  it  as  a  case  in  yrhich  tiie  liquidation  — 


contemplated  as  part  of  the  scheme  for  the  sale.    It 
is  quite  true  that  the  special  resolutions^  for  winding 
up  were  negatived  at  the  particular  meeting  when  the 
agrf ement  was  aporoved,  and  were  passed  afterwards, 
but  I  do  not  think  he  drew  any  distinction  from  that 
fact.     He  dealt  with  the  case  on  the  footing  that  the 
power  of    sale  contained   in    the    memorandum  of 
association  was  a  good    power,  exercisable    under 
circumstances  in  which  it  was  intended  that  the  sale 
should  be  the  end  of  the  corporate  life  so  far  as  earning 
profit  was  concerned.     Cotton  v.  Imperial  and  Foreign 
Agency  and  Investment  Corporation,  decided  in  1892, 
ha«  often  since  been  commented  on,  and  I  oonsider  it 
wholly  binding  upon  me.    On  the  other  hand,  in 
Payne  v.  The  Cork  Co,  {Limited)  it  was  dedded  by 
Stirling,  J.,  that  when  you  are  proceeding,  not  under 
the   memorandum    of    association,    but    upon   the 
articles  of  association,  any  articles  which  go  to  pro- 
vide  that   liquidators  —  as  distinguished   from  the 
corporation  acting  under  one  of  its  objects  as  stated 
in  the  memorandum  of  association — shall  sell  on  terms 
other  tban  those  provided  by  section  161  are  not 
valid — that  is  to  say,  that  you  cannot  take  power  by 
the  articles  to  exclude  section  161.    What  I  have  to 
decide  here  really  amounts,  it  appears  to  me,  to  this 
—whether  this  is  a  sale  properly  made  by  the  cor- 
poration under  a  clause  contained  in  the  memorandum 
of  association,  or  whether  it  is  in  disguise  a  sale  by 
a  liquidator  upon  terms  not  justified  having  regard  to 
section  161  of  the  Companies  Act.  1862.    [His  lord- 
shio  then  referred  to  tbe  provisions  of  the  memor- 
andum  and    articles    of    asiociation,    and   of    the 
agreement  for  sale,  and  to  the  resolutions  of  the  30th 
of  December,  1901,   and  their  confirmation  on  tbe 
15th  of  January,  1902.  and  continued  :]  In  that  state 
of  things  the  question  is,  Was  this  a  sale  under  the 
memorandum  of  association  or  was  it  in  divgnise  a 
sale  by  the  liquidator  P    It  seemi  to  me  that  it  must 
be   the  former.      When    the  liquidator  came   into 
existence  in  January,  1902,  it  did  not  remain  within 
his  determination  to  say  how  the  assets  should  be 
sold,  or  for  what,  or  when.  The  company  had  become 
bound  by  that  agreement  to  sell ;  he  did  not  sell  at 
all.    It  was  therefore  a  sale  by  the  company.    Then 
was  it  a  sale  which  the  company  could  properly  make  ? 
It  is   on   the  face  of   it,   as  appears   bv  what   I 
have  been  reading,  a  sale  which  demanded  of  the 
company  to  go  into  liquidation.      In  Cotton^s   ccue 
Ghitty,  J.,  decided  that  that  was  not  enough ;  but 
that  you  must  see  whether  there  was  a  sale  under  a 
power  in  the  memorandum  of  association,  and^  he 
said  that  such  a  power  was  a  good  power.    Now  it  is 
true  tiiat  there  are  stipulations   contained   in  that 
agreement  which,  as  far   as  I  can  see,  could  not  be 
thoroughly  worked   out  except  in  a  winding  up. 
The  bcdanoe  of   the  £200  could  not  be  ascertained 
until  it  had  been  ascertained  what  the  costs  of  the 
winding  up  were.    The  deficiency  to  be  supplied  in 
case  £200  was  insufficient  could  not  have  been  pre- 
determined, and    dause    2    contemplates^  that  the 
liquidator  and  contributories  should  oe  relieved  from 
all  liability  against  contracts  and  debts,  and  so  on. 
But  does  that  make  it  any  the  less  a  sale  by  the 
company  P     I  do  not  think  that  it  does.     I  cannot 
disguise  from  myself  that  in  point  of  fact  the  same 
transaction  without  any  of  the  objections  which  are 
capable  of   being  urged  to  this  could    have   been 
carried  out  by  putting  it  in  a  different  form.      If 
instead  of  saying  that  the  purchaser  should  indemni^ 
the  contributories  against  them  they  had  asoertainea 
what  the  debts  were,  and  had  said  tiiat  the  purchaser 
shotdd  pay  that  sum,  and  if  instead  of  the  stipula- 
tion as  to  the  £200  they  had  stipulated  that  the 
purchaser  should  pav  in  oaah  a  sum  sufficient  to  cover 
the  ooits  of  the  liquidation,  then  the  thing  would  not 
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haye  been  dependent  on  the  liqnidation  in  any  way, 
and  oonld  have  been  carried  out  ntterly  irrespeotiTe 
of  it.  I  do  not  think  that  there  is  any  substantial 
differenoe  between  these  two  transactions.  If  on 
the  decision  in  Cotton  ▼.  Imperial  and  Foreign  Agency 
and  Investment  Corporation  it  would  have  been 
oompett-nt  to  make  the  latter  bsrgain,  it  seems  to 
me  that  it  must  be  equally  competent  to  make  the 
former.  After  this  company  had  executed  this 
agreement,  if  it  had  not  sone  into  liquidation,  the 
agreement  would  still,  I  apprehend,  haye  been 
capable  of  being  enforced  against  them,  because  the 
vendors  would  not  have  been  able  to  set  up  tbat  the 
purchaser  had  not  provided  for  anything  which  they 
were  nnder  an  obligation  to  do.  I  have  hesitated 
about  this  case  principally  because  I  have  always  felt 
a  difficulty  in  graspinfl;  the  exact  principle  of  Cotton 
v.  Imperial  and  Foreign  Agency  and  Investment 
Corporation,  but  I  cannot  help  feeling  that  that  caie 
governs  the  one  before  me,  and  I  must  dismiss  the 
action  with  costs. 

Solicitors  for  the  plaintiff,  MicJiad  Abrahams,  Sons, 
&  Co. 

Solicitors  for  the  defendants.  Ingle,  Holmes,  <&  Sons, 


^5^J5y-  j  May  29;  July  23,  24,  1902. 

In  re  ILlxtndbb. 
Maundbr  v.  MAirifDEK.  (a  ) 

Wm — Construction — Gift  over — Deaih  "  he/ore  becoming 
entiUed  ''—Entitled  *«  in  right "  or  "  in  possession  *'— 
Vesting. 

A  testatrix  gave  real  estate  to  her  son  B.  for  his  life, 
and  after  his  death  specifically  among  her  grandchildren, 
R.*s  sons  and  daughters,  but  in  the  event  of  any  of  her 
grandchildren  dying  ** before  hcoming  entitled"  then 
over. 

Held,  that  tJie  words  **  before  becoming  entHUd  "  meant 
"entiUed  in  possession*'  and  not  entitled  *^ in  right** 
and  that  the  gift  over  might  therefore  take  effect  at  any 
time  prior  to  the  death  oj  the  tenant  for  life. 

Commissioners  of  Charitable  Donations  v.  Cotter, 
1  2>r.  <ft  War.  498,  disapproved* 

Adjourned  summons. 

Mtfy  Maunder,  by  her  will  dated  in  1889,  gave  her 
residuary  real  and  personal  estate  to  trustees  upon 
trust  for  her  son  B.  for  his  life  subject  to  the  repay- 
ment out  of  income  of  certain  mortgages  on  parts  of 
her  real  estate,  and  after  the  death  of  B.  the  testatrix 
made  specific  derises  of  parts  of  her  real  estate  among 
her  eight  grandchildren,  the  sons  and  daughters  of  B., 
naming  ttiem,  and  after  a  duection  as  to  the  rents 
and  jxroftts  of  the  specifically  devised  properties 
during  minorities,  and  a  bequest  of  the  ultimate 
residue  if  any  of  her  trust  estate  to  the  wife  of  B.  for 
her  life,  and  afterwards  among  the  said  grandchildren, 
the  will  proceeded  as  follows :  '*  And  in  the  event  of 
either  of  my  grandchildren  dying  before  becoming 
entitled  to  any  share  of  my  eatate  hereinbefore  in  any 
way  disposed  of,  I  direct  that  the  child  or  children  of 
such  deceased  srandchild  shall  take  the  parents*  share, 
or  if  there  shafi  be  no  such  child  or  children  then  that 
such  share  or  devise  or  bequsst  hereinbefore  contained 
shall  vest  equally  in  all  my  surviving  grandchildren." 

The  testatrix  died  in  1891,  leaving  her  son  B  and 
levsn  of  her  said  eight  grandchildren  her  surviving ; 
another  grandchild  who  survived  the  testatrix  and 
WIS  also  a  son  of  B.  had  by  a  codicil  made  in  1890 

(a.)  Beported  by  A.  C.  Nbbbitt,  Esq.,  Banister- 
at-Law. 


been  (in  effect)  substituted  as  a  beneficiary  in  the 
place  of  the  grandchild  who  had  died,  and  there  were 
thus  eight  surviving  grandchildren  claiming  under 
the  dispositions  of  the  testatrix. 

This  was  a  summons  taken  out  by  B.,  the  plaintiff 
and  sole  actiog  executor  to  determine  the  question 
(amongst  others)  whether  the  gift  over  in  the  event 
of  a  grandchild  "  dyinsc  before  becoming  entitled  " 
referred  to  a  death  before  becoming  entitled  in 
possession  or  before  becoming  entitled  in  interest. 

Oatey,  for  the  plaintiff. 

P.  Wheeler,  W.  H.  Cozens -Hardy,  G.  Cave,  and 
H.  C.  Manby,  for  the  various  defendants. 

The  following  cases  were  relied  upon— riz.,  for  the 
contention  that  *' entitled"  meant  "entitled  in 
right " :  The  Commissioners  of  Charitable  Donations 
and  Bequests  v.  Cotter.  1  Dr.  &  War.  498,  and  In  re 
Crosland,  Craig  v.  Midgley,  54  L.  T.  Bep.  238;  and  in 
support  of  the  adverse  view  Turner  v.  Gosset,  34 
Beav.  593;  Henderson  v.  Kennicott,  2  De  G.  &  Sm. 
492 ;  and  In  re  Noyce,  Brown  v.  Bigg,  34  W.  B.  147, 
31  Ch.  D.  76. 

JoYOE,  J.  (after  stating  the  facts) :  In  my  opinion 
upon  the  construction  of  this  will  "  entitled  "  means 
'*  entitled  in  possession."  There  is  no  gift  to  the 
grandchildren  by  tilie  will  until  after  the  death  of  B, 
and  if  the  testatrix  had  intended  the  substitutional 
gifts  to  take  effect  only  upon  the  death  of  a  grandchild 
in  her  own  life  she  would  in  all  likelihood  have  said 
so,  and  the  words  would  have  been,  instead  of  "die 
before  becoming  entitled,"  "die  in  my  lifetime." 
The  words  of  the  gift  over  again  are  more  appropriate 
to  a  substitution  during  the  life  of  the  tenant  for  life, 
and  I  am  of  opinion  that  the  gift  over  may  become 
operative  at  any  time  during  B.'s  life.  In  coming  to 
that  oonduaion  I  am  only  following  the  decision  of 
Bomilly,  M.B.,  in  Turner  v.  Gosset,  in  which  case 
The  Commissioners,  ikc,  v.  Cotter  was  dted.  The 
latter  case  was  an  Irish  case,  and  though  entitled  to 
very  great  respect,  is  not  a  dedrion  binding  on  this 
court ;  moreover,  it  was  based  upon  the  decision  in 
Doe  V.  Prigg,  8  B.  &  C.  231,  which  could  not  now  be 
considered  good  lavir ;  in  fact  it  has  been  overruled  in 
In  re  Gregson*s  TrusU,  13  W.  B.  193,  2  De  a.  J.  &  8. 
428,  as  was  pointed  out  by  Malins,  Y.C.,  in  Marriott 
V.  Abdl,  17  W.  B.  569.  L.  B.  7  Eq.  478. 

Again,  the  case  of  In  re  Crosland  turned  on  different 
circumstances ;  in  that  case  there  was  an  immediate 
gift,  not  a  gift  in  remainder,  although  the  time  for 
payment  was  deferred.  The  view  I  adopt  is  further 
supported  by  the  decision  in  In  re  Noyce  and  is  in 
accordance  with  what  would  have  been  held  in 
Henderson  v.  Kennicott,  had  not  the  judge  in  that  case 
felt  himself  embarrassed  by  the  case  of  TJie  Commis^ 
sioners,  ikc,  v.  Cotter,  the  reason  for  which  decision 
does  not,  in  my  opinion,  any  longer  f  xist. 

Solicitors,  Young  &  Sons ;  Marshal  &  Co. ;  Leslie, 
Antill,  &  Arnold;  Oldfields,  Bartram,  &  Co. 


June  20,  21,  23,  1902. 


Chan.  Div.       ) 
Swinfen  Eady,  J.  j 

Peboiyal  v.  Wbight.  (a.) 

Company — Directors— Purchase    of  shares — Fiduciary 
position— Negotiation  for  sale  of  undertaking — Duty 
to  disclose. 
The  fiduciary  relations  which  exist  between  partners  do 

not  apply  as  between  directors  of  an  incorporated  com' 

(a.)  Beported  by  €k)DFBBY  B.  Bbnson,  Esq., 
Barristar-at-Law. 
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party  and  other  individual  shareholders,  eoen  after 
negotiations  for  the  sale  of  the  company's  undertaking 
have  arisen,  A  person  buying  or  selling  shares  in  a 
company t  of  which  he  is  a  director,  is  under  no  obligation 
to  disclose  matters  which  have  come  within  his  knowledge 
as  a  director,  whether  such  matters  have  arisen  in  the 
ordinary  course  of  the  company^s  business  jor  relate  to  a 
contempltUed  sale  of  the  company's  undertaking. 

This  was  an  action  to  set  aside  a  sale  of  shares  in 
a  limited  company  to  certain  directors  of  that 
company,  on  the  ground  that  the  purchasing 
directors  ought  to  have  disclosed  to  the  vendor 
shareholders  certain  facts  affectiog  the  price. 

Prior  to  Ootoher,  1901,  the  plaintiffs  held  253  £10 
shares  in  a  colliery  company  called  Nixon's  Naviga- 
tion Co,  (limited). 

The  objects  of  the  company  included  the  disposal 
by  sale  of  a)l  or  any  part  of  the  property  of  the 
oompany. 

The  sbares  of  the  company  were  transferable  only 
with  the  approval  of  the  board  of  directors.  They 
were  in  a  few  hands,  and  were  not  quoted  upon  the 
Stock  Exchange. 

In  the  course  of  October,  1900,  the  plainti£b, 
through  their  solicitor,  inquired  of  the  secretary  of 
the  company  whether  he  knew  of  a  purchaser  for  the 
shares,  and  in  a  further  communication  with  him  the 
plaintiffs'  solicitor  said  that  the  plaintiffs  would 
consider  an  offer  of  £12  5  s.  a  share.  This  price  was 
based  upon  a  valuation  obtained  by  the  pluntiffs 
some  months  before  from  an  independent  firai  of 
valuers. 

The  chairman  of  the  oompany  then  wrote  to  the 
plaintiffs'  soboitor  offering  to  take  the  shares  at  the 
prioe  named.  But.  a  fresh  valuation  having  been 
taken,  the  plaintiffs'  solicitor  replied  that  they  would 
accept  £12  lOs.  a  share. 

On  the  22nd  of  October,  1901,  the  chairman  wrote 
accepting  this  offer  on  behalf  of  himself  and  two 
other  directors.  The  transfers  were  approved  by  the 
board,  and  the  transaction  was  completed. 

Some  time  afterwards  the  plaintiffs  learnt  that 
before  and  during  these  negotiations  the  board  had  been 
in  commimication  with  one  Holden,  who  had  in  view 
the  purchase  of  the  entire  undertakingof  the  company. 
Yariotis  prices  were  suggested  by  Holden,  but  the 
lowest  of  these  represent^  a  price  per  shcu^  ooosider- 
ably  higher  than  £12  10s.  No  sale,  however,  resulted ; 
no  firm  offer  was  ever  made  by  Holden  for  the 
purchase  of  the  undertakuig ;  and  the  court  was  not 
satisfied  that  the  board  ever  in  fact  intended  to  sell. 

The  plaintiffs  brought  this  action  agaiust  the  chair- 
man and  the  other  purchasing  directors,  claiming  to 
have  the  sale  set  aside,  on  the  ground  that  the  pur- 
chasers, being  directors,  ought  to  have  disclosed  the 
negotiations  or  communications  with  Holden  which 
had  taken  place  or  were  in  progress.  Beyond  the 
oommtinicatiODS  made  by  Holden  to  the  board  or  to 
the  chairman,  no  evidence  of  undervalue  was  given, 
nor  was  there  any  suggestion  of  unfair  dealing,  other 
than  such  as  might  be  involved  in  the  non-disclosure 
of  those  communications. 

Eve,  K,C,j,  and  Vaughan  Hawkins,  iot  the  plaintiff^. 
— The  fidumary  relation  in  which  directors  undoubtedly 
stand  {Great  Eastern  Railway  v.  Turner,  21  W.  E.  163, 
L.  E.  8  Oh.  App.  149;  In  re  Fwestof  Dean  Coal  Mining 
Co,,  27  W.  E.  594,  10  Ch.  D.  450 ;  Inre  Lands  AUatment 
Co,.  42  W.E.  404,  [1894]  1  Oh.  616;  Fergusons,  Wilson, 
15  W.  E  80.  L.  E.  2  Cb.  App.  77  ;  Wilson  v.  Lord  Bury, 
29  W.  E.  269,  5  a  B.  D.  518 ;  Ex  parte  Chippendale,  4 
De  G,  M.  &  Q,  19,  is  a  fiduciary  relation  towards  all  the 
shareholders  and  towards  f  ach  individually.  Directors 
selling  the  tindertaking  of  a  compaoy ,  or  tiudng  steps  in 
contemplation  of  such  a  sale,  are  trustees  for  sale. 


If,  being  in  this  position,  they  buy  shares  in  the  com- 
pany, they  are  buying  up  the  interest  of  their  cestui  qui 
trust  in  the  trust  property :  Watson  v.  BpratUey  2  W.  B. 
627,  10  Ex.  Oh.  221.  This  they  oannot  do,  otherwise 
than  through  a  broker  on  the  Stock  Exchange,  without 
the  fullest  disclosure  of  facts  with  regard  to  the  con- 
templated sale  which  affect  the  value  of  the  property. 
Thev  may  not  be  imder  any  similar  obligation  of 
disdosare  in  regard  to  facts  arising  in  the  ordinary 
course  of  their  management,  for  the  shareholders 
know  what  their  powers  of  management  are  and 
know  that  things  may  happen  any  day  in  the 
ordinary  oomne  of  the  company's  businei s  which  will 
not  be  disclosed,  but  which  affect  the  value  of  their 
shares.  But  the  situation  is  changed  immediately 
when  the  directors  go  beyond  ordinnry  management 
and  take  steps  in  contemplation  of  a  sue  of  the  entire 
uodertaking.  In  a  partnership  a  managing  partner 
could  not,  after  entering  into  negotiatioa  for  a  sale 
of  the  business,  go  to  his  sleeping  partner  and,  with- 
out a  word  as  to  their  negotiations,  say,  *'  What  will 
you  take  for  your  share  P  "  If  he  did  so  it  would  be 
no  defence  to  say  that  the  sleeping  partner  was  bound 
to  know  that  the  managing  partner  might  be 
negotiating  such  a  sale.  Tae  relation  of  partnership 
is  one  in  which  uberrima  fides  is  required,  Maddeford 
V.  Austwick,  1  Sim.  89 ;  Lindley  on  Partuerships,  book 
3,  c.  2,  and  the  fact  of  incorporation  makes  no 
difference  to  this. 

Macnaghten,  K,C,,  and  Mark  Bomer,  for  the  defend- 
ants.—There  is  no  case  in  which  a  director  has  been 
held  to  be  a  trustee  for  an  individual  shareholder. 
It  would  be  most  inconvenient  if  a  director  buying  or 
selliug  shjures  were  bound  to  disclose  everything^ 
within  his  knowledge  which  he  knew  might,  when  he 
was  buying,  appreciate,  or.  when  he  was  selling, 
depreciate  the  shares;  and  no  different  principle 
applies  when  the  question  of  a  sale  of  the  tmdertaking 
arises. 

Vaughan  Hawkins  replied. 

SwnmsNEADY,  J.,  after  dealing  with  the  evidence, 
said :  Oa  the  facts  the  position  is  this :  The  board 
had  been  approached  by  a  person  who  contemplated 
that  if  favourable  terms  couid  be  arranged  with  the 
Nixon  Go.  he  might  be  able  to  form  a  oompany  to 
purchase  their  undertaking.  Preliminary  peg^tiauons 
took  place,  but  in  my  opinion  no  firm  offer  was  ever 
made  to  the  board,  and  the  board  eventually  declined 
to  proceed  wiUi  the  matter  for  reasons  apart  from  any 
question  of  the  price. 

The  ground  of  action  for  setting  aside  the  sale  of 
the  shares  is  not  undervalue.  It  is  not  suggested 
that  the  plaintiffs*  valuers  were  not  fully  competent 
to  value  the  shares,  or  that  any  higher  price  could  in 
fact  have  been  obtained  for  them  from  other  pur- 
chasers. The  real  ground  of  action  is  that  ^  the 
pturchasers,  being  directors  of  a  company,  were  in  a 
fiduciary  position,  and  that,  from  the  first  moment 
when  negotiatioiis  were  on  foot  with  a  view  to  a  sale 
of  the  property  of  the  company,  they  were  precluded 
from  purchasing  the  shareholders'  shares  without 
explaining  the  situation.  It  is  said  that,  however 
wide  may  be  the  powers  of  management  which 
directors  possess,  their  position  is  changed  when  they 
pass  beyond  ordinary  management  and  enter  into 
negotiations  for  the  sale  of  vxe  entire  concern,  and 
that  they  cannot  deal  with  individual  shareholders 
without  .disclosing  to  them  matters  within  their 
knowledge  outside  the  scope  of  ordinary  manage- 
ment— that  is,  proposals  for  sale.  The  position  of 
directors  has  often  been  considered  and  has  been 
explained,  though  in  different  language,  by  many 
eminent  equity  judges.  Lord  Selbome  in  Oreat  Eastern 
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Bailway  Co  ▼.  Turner  Bays  the  direotozs  «re  trustees 
or  agents  of  the  company,  trastees  of  the  company's 
money  and  property,  agents  in  the  transactions  which 
they  enter  into  on  Mhalf  of  the  company.  Sir 
George  Jessel  in  In  re  Fored  of  Dean  Goal  Mining  Co. 
says  they  are  no  doubt  tmstees  for  the  company  of 
assets  which  have  come  into  their  hands.  Lord 
londley  in  Jn  re  Lands  AUotmenl  Co.  says, "  although 
directors  are  not  properly  speaking  trustees,  yet  th^y 
have  always  been  considerea  and  treated  as  tmstees 
of  money  which  comes  to  their  hands  or  which  is 
actually  under  their  control."  From  this  point  of 
view  oases  like  Parker  ▼.  McKenna,  23  W.  B.  271, 
L.  B.  10  Oh.  App.  96,  haye  been  decided,  and  it  has 
been  dedded  that  trustees  are  bjund  to  dispose  of  and 
to  allot  shares  on  the  best  obtainable  terms  and  not  to 
faTOor  themselves  or  their  friends  in  the  allotment. 

Bat  the  contention  for  the  plaintiffs  in  the  present 
case  carries  the  fiduciary  obligations  of  directors  a  great 
deal  farther.  It  is  said  that  directors  stand  in  a  fiduciary 
position  towards  each  individual  shareholder,  and 
that,  in  dealing  with  the  question  of  purohsyBe  of 
shares  by  A  director  from  a  shareholder,  the  analogy 
of  a  trustee  for  sale  must  be  applied  after  but  not 
before  n^otiations  for  a  sale  of  the  undertaking  have 
arisen,  1  asked  whether  there  was  any  esse  estab- 
lishing the  fiduciary  position  of  the  directors  towards 
individual  shareholders,  and  in  reply  to  me  counsel 
did  not  dispute  that  directors  could  deal  with  shares 
as  private  i>ersons  till  after  a  question  of  sale  had 
arisen,  but  said  that  their  position  was  then  altered 
and  the  relation  between  them  and  other  individual 
shareholders  became  that  of  partners  inter  »e.  There 
is  no  authority  for  that  proposition,  and  I  feel  unable 
to  adopt  the  view  that  it  would  be  safe  or  proper  to 
draw  a  line  at  the  date  when  negotiations  for  a  sale 
beican,  or  that  thereis  any  foundation  forthe  notion  that 
a  line  should  be  drawn  tUf  re.  It  is  said  that  so  long  as 
business  is  going  on  in  the  ordinary  way  directors  are 
under  no  obligation  to  disclose  information  acquired ; 
that  however  rich  a  vein  of  ore  may  have  becm 
struck  they  need  not  discloBe  it  to  a  vendor  of  shares 
to  them,  and  whatever  losses  may  have  occurred  in 
the  ordhiary  course  of  management  they  need  not 
disclose  them  to  a  purchaser  of  shares  from  them, 
because  shareholders  are  to  be  held  to  have  impliedly 
released  them  from  the  obligation  to  disclose 
incidents  in  the  ordinary  course  ot  manag<)ment ;  but 
that  negotiations  for  a  sale  of  the  undertaking  are  on 
a  different  footing.  Why  P  .  The  true  rule  is,  in  my 
opinion,  that  the  shareholders  are  fixed  with  know- 
ledge of  all  the  directors*  powers  alike,  including 
their  power  of  negotiating  a  rale  of  the  undertaking, 
and  that  they  have  no  reason  to  assume  that  this,  any 
more  than  any  other  power,  is  not  being  exercised. 

In  my  opinion  the  defendants  were  under  no 
obligation  to  disclose  to  the  plaintiffs  the  negotiations 
which  ultimately  proved  abortive.  Tne  contrary 
view  would  place  direotors  in  the  position  of  being 
unable  to  purchase  shares  tmless  they  make  a  pre- 
mature disclosure  of  negotiations,  which  their  duty  to 
the  company  may  well  require  them  to  keep  undis- 
closed. 

The  plsintifEB'  case  wholly  fails,  and  must  be  dis- 
missed with  costs. 

Solicitors  for  the  plaintiffs.  Eyre,  Dowling,  &  Co. 

ISolicitors  for  the  defendants,  Ince,  Colt,  &  Ince. 


9rtbs  Otoiimn. 

{From  the  Supreme  Court  of  New  South  Wale$.) 

May  14,  1902. 

C0MMIS810KEB8  OF  Taxation  v,  Tbustbss  of  St. 
Mask's  Olebe.  (a.) 

New  South  Walee — Land  and  Tmome  Tax  AssesBmeni 
Act,  1895,  8.  11,  auh-eedion  {'v.)^Charitable  purpose 
— Exclusive  use — Exemption. 

Certain  glehe  lands  were  vested  in  trustee  by  Crown 
grant  for  the  purposes  of  promoting  religion  and  educa^ 
tion  in  New  SoiUh  Wales.  Under  these  powers  the 
trustees  granted  building  leases  of  part ;  the  remainder 
were  waste  lands  and  not  physically  occupied  or  used  for 
any  purpose.  The  rents  were  applied,  as  authorised,  for 
purposes  of  tJie  trust  connected  with  a  church. 

Held,  thai  the  lands  were  not  **  occupied  or  used  ex- 
clusively for  or  in  connection  with  public  charitahle 
purposes,  churches,  &c,,  within  the  meaning  of  section  11, 
sub'Section{y.).  of  the  Land  and  Income  Tax  Assessment 
Act,  1896,  and  were  not  therefore  exempt  from  assess- 
ment. 

Appeal  from  the  decision  of  the  Supreme  Oourt  of 
New  South  Wales,  upon  a  special  case  stated. 

The  facts  are  ffiven  in  their  lordships*  iudgment. 

Section  11,  sub-section  (v.),  of  the  Lana  and  Income 
Tax  Assessment  Act  of  1895 :  The  lauds  and  classes  of 
lands  herduafter  specified  are  exempted  from  assess- 
ment for  taxation  under  this  Act — viz.,  sub- section  (v.) 
**  Lands  occupied  or  used  exclusively  for  or  in  connec- 
tion with  ptiblic  potmds,  public  hospitals,  whether 
supported  wholly  or  partly  by  grants  from  the  Oon- 
soudated  Bevenue  Fund  or  not,  which  are  not  a 
source  of  profit  or  p;ain  to  the  users  or  owners 
tbereof,  bcnievolent  institutions,  public  charitable 
purposes,  churches,  chapels  for  public  worship,  uni- 
versities, affiliated  colleges,  the  Sydney  Grammar 
School,  mechanics*  institates  and  schools  of  art,  and 
lands  on  which  are  erected  public  markets,  town 
halls  or  municipal  council  chambers,  or  any  lands  the 
property  of  or  vested  in  any  council  or  municipality, 
public  hospital,  university,  or  affiliated  college." 

The  questions  stated  iu  the  special  case  were :  (1) 
Was  the  court  right  in  holding  that  only  such  lands 
as  were  directly  or  physically  occupied  or  used  for  or 
in  connection  with  a  public  charitable  purpose,  were 
exempt  from  assessment  under  said  sub-section  ?  Or 
(2)  Were  the  demise  of  such  lands  and  the  receipt 
and  application  of  the  rents  thereof  by  the  present 
respondents,  an  occupation  or  exclusive  user  of  said 
lands  for  a  charitable  purpose  within  the  meaning  of 
said  sub-section  P  (3)  Was  the  possession  of  the  said 
waste  lands  an  occupation  or  exclusive  user  of  said 
waste  lands  for  or  in  connection  with  public  charitable 
purposes  within  the  meaning  of  said  sub-section  P 

Asquith,  K.C.,  and  Vaughan  Hawkins,  for  the 
appellants. 

Cohen,  K.G.,  and  T.  T.  Paine,  for  the  respondents. 

Their  lordships*  (Lords  Macnaghtex,  Davey, 
BoBERTSON,  and  Ldtdley,  and  Sir  Fo£D  Nobth) 
judgment  was  delivered  by 

Lord  Davey.— This  is  an  appeal  from  the  dedsion 
of  the  Supreme  Oourt  of  New  South  Wales,  upon  a 
special  case  stated  by  the  Oourt  of  Beview,  under 
section  45  of  the  Land  and  Income  Tax  Assessment 
Act  of  1895.  The  question  in  substance  raised  by  the 
special  case  was  whether  certain  glebe  lands  by  Orown 

(o.)  Reported  by  0.  H.  Grafton,  Esq.,  Barxister- 
at-Lawt 
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grant  yested  in  the  respondents  for  parochial  chnroh 
purposes  in  oonneotion  with  the  Church  of  England 
were  in  the  circmnstanoes  stated  in  the  special  case 
exempted  from  assessment  for  land  tax.  The 
Sapreme  Court  decided  that  the  glebe  lands  were 
exempted,  and  the  commissioners  have  appealed. 
The  decision  of  the  question  depends  on  the  construc- 
tion of  section  11,  sub-section  (t.),  of  the  Land 
and  Income  Tax  Ajuessment  Act,  1895,  whi<di  is  to 
follows :  [His  lordehip  read  the  section  set  out  above.] 
Are  the  lands  in  question  *'  ocoapied  or  used  exclu- 
sively for  or  in  connection"  with  public  charitable 
purposes  or  a  church  f  The  lands  (in  area  abopt 
for^  acres)  were  vested  in  trustees  appointed  under 
an  Act  of  8  Will.  4,  No.  5,  by  Crown  grax^t  of  the  3rd 
of  June,  1857.  The  object  of  the  grant  was  therein 
stated  to  be  to  promote  religion  and  education  in  New 
South  Wales,  and  the  trusts  were  declared  to  be  "  for 
the  appropriation  thereof  as  the  glebe  annexed  to  the 
Church  of  England"  at  Gbeenoaks,  Darling  Point, 
and  known  as  St.  Mark's,  in  conformity  with  the 
provisions  of  the  said  Act  and  of  another  Act  of  7 
Will.  4,  No.  3,  so  far  as  applicable.  By  section  21  of 
the  Act  8  Will.  4,  No.  5,  trustees  were  empowered 
with  certain  contents  to  demise  glebe  lands  for  terms 
of  years  and  apply  the  rents  and  profits  (1)  in  paying 
an  annual  sum  of  £150  a  year  to  the  officiating 
minister  of  the  church  as  an  s^owanoe  for  tiiie  glebe ; 

(2)  in  building  or  enlarging:  the  church  to  which  the 
glebe  is  annexed,  or  a  residence  for  the  clergyman ; 

(3)  in  or  towards  building  or  enlarging  a  church  in 
another  place  in  the  same  township  or  district, 
and  paying  a  stipend  to  the  officiating  minister; 

(4)  witii  the  consent  of  the  bishop  in  or 
towards  the  bmlding  of  other  churches  and 
residences  for  clergymen  and  endowing  the  officiating 
minister  thereof.  Pursuant  to  this  power  the  glebe 
lands  of  St.  Mark's  have  been  sub-divided  into  blocks 
for  sale  or  to  let  on  building  leases.  Some  of  the 
blocks  have  been  demised  by  the  respondents  on 
building  leases  and  the  lessees  have  erected  private 
dwellings  thereon.  Others  of  the  blocks  have  beea 
demised  on  building  leases  but  have  not  yet  been 
built  on,  and  the  balance  of  the  lands  are  waste  lands, 
and  are  not  (to  use  the  language  of  the  special  case) 
"  phjTsically  occupied  or  used  for  any  purpose."  On 
these  facts  the  Sapreme  Court  has  held  that  the 
lands  are  "  used  in  connection  with  "  the  charitable 
purposes  of  the  Crown  grant.  It  cannot  be  denied 
that  the  words  in  themselves  »nd  without  a  c  ntext 
are  capable  of  that  constractioo.  But  on  reading  the 
whole  of  the  section  11,  sub-section  (v.),  of  the 
taxing  Act  their  lordships  think  that  the  words  point 
rather  to  the  use  and  occupation  of  the  land  itself, 
and  do  not  primd  facie  apply  to  the  use  or  purpose 
to  which  the  rents  and  profits  derived  from  tibe  land 
may  be  applied.  A  private  dwelling-house  is  used 
and  occupied  by  the  owner  or  lessee  of  it  as  a 
residence  for  himself  and  his  family,  and  it  would  in 
the  opinion  of  their  lordships  be  a  forced  construction 
to  say  that  it  was  used  by  the  lessors  for  their  own 
purposes,  because  they  apply  the  rent  which  they 
receive  in  a  particular  way.  If  it  be  said  that  the 
land  is  used  by  the  truatees  though  not  by  the  lessees 
for  the  charitable  purpose  the  aoswer  would  seem 
to  be  that  the  land  is,  strictly  speaking,  not  used 
by  the  trustees  at  all.  They  have  parted  with 
the  use  and  occupation  of  it  during  the  term  of  the 
lease.  It  is  the  money  derived  from  t^e  rents  and 
profits  which  they  use,  and  not  the  land.  Looking 
at  the  context,  it  is  to  be  observed  that  lands  used 
*'  for  or  in  connection  witli "  public  hospitals, 
universities,  and  affiliated  colleges  are  in  the  first 
instance  exempted,  and  later  in  the  section  as  a 
separate  exemption  **  lands  the  property  of  or  vested 


in"  any  public  hospital,  university,  or  affiliated 
college  are  also  exempted.  According  to  any 
admissible  use  of  language  the  latter  exemption 
must  be  intended  to  cover  something  not  included 
in  and  different  from  that  comprised  in  the  first 
exemption.  But  there  is  no  similar  exemption  of 
land  the  property  of  or  vested  in  churches  or 
charitable  trustees  generally.  The  words  "  for  m  in 
connection  with"  (say)  a  hospital  or  a  church  are 
probably  intended  to  include  not  only  the  actual  site 
of  the  hospital  or  church,  but  also  other  buildings  or 
land  occupied  in  connection  with  the  principal 
building,  as,  for  example,  land  used  for  a  residence 
for  the  head  or  minister,  or  a  room  for  church 
meetings  or  other  similar  purposes.  In  shorti  their 
lordships,  while  admitting  that  the  words  are  not  free 
from  ambiffuity,  think  that  they  should  be  construed 
strictly.  If  it  had  been  intended  to  include  all  lands 
which  are  vested  in  or  held  as  an  endowment  only  of 
churches,  grammar  schools,  and  the  like,  they  cannot 
think  that  the  Ii^gislatnre  would  not  have  found  apt 
words  to  express  its  meaning.  As  to  the  lands  which 
are  not  let  the  special  case  finds  that  they  are  not 
occupied  or  used  for  any  purpose.  They  are  not 
therefore,  on  the  construction  which  their  lordships 
have  given  to  the  words  of  the  section,  within  the 
exemption.  Their  lordships  will  therefore  humbly 
advise  his  Maje»ty  that  the  order  of  the  Supreme 
Court  should  be  reversed,  and  question  1  in  the 
special  case  should  be  answered  in  the  affirmative  and 
questions  2  and  3  in  the  negative,  and  that  the 
present  respondents  should  pay  the  costs  of  this 
appeal,  regard  being  had  to  the  terms  on  which 
special  leave  to  appeu  was  given. 

Solicitors  for  appellants,  Light  &  Galbraith, 

Solicitors  for  respondents,  Paines,  Blyth,  db  HuxtaUe, 
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From  Chan.  Div.  ; 

(Yaughan  William",   Bomer,  and  \ 

Mathew.  L.JJ.)  ) 


Aug.  4,  5, 
1902. 


Dybb  ajscd  Others   v.   School   Board  for 
London,  (a.) 

School  hoard — Eaiahlishment  of  pupil  teaches*  centres — 
Buildings  separate  from  dementary  schools — Higher 
education — Power  to  expend  rates  on  such  centres — 
Elementary  Education  Act,  1870  (33  &  34  Vict.  c.  75). 

A  school  hoard,  though  it  may  give  instruction  to 
pupil  teachers  in  non-demeTdary  subjects  so  long  as  stick 
instruction  is  given  in  public  elementary  schools,  has  no 
power  to  establish  at  the  expense  of  the  rates  pupil 
teachers*  centres  in  separate  buildings.  The  establish" 
meat  of  such  centres  amounts  to  the  establishment  of  non^ 
elementary  schools,  and  falls  within  the  decision  in  Bex 
V.  Coakerton,  49  W.  R.  433,  [1901]  1  K.  B.  726. 

This  was  an  appeal  from  a  decisioa  of  Ftf  well,  J. 

The  facts  were  as  follows:  In  1900  the  School 
Board  obtained  a  provisional  order,  coofirmed  by  tiie 
Act  63  &  64  Yiot.  c.  oxcvii.,  empowering  them  to 
acquire  certain  premises  in  Islington,  with  a  pro- 
vision that  the  site,  if  purchased  by  the  board,  should 
not  for  a  period  of  fifty  years  be  used  otherwise  than 
for  the  purpose  of  a  pupil  teachers*  centre. 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 
Law, 
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The  board  liaving  accordingly  purchased  the  site 
and  oommenoed  the  erection  of  a  boilding  for  use  a« 
a  papil  teachers'  centre,  the  auditor,  Mr.  T.  B. 
Gockerton,  at  his  audit  of  the  accounts  for  the  half- 
year  to  Miohaelmai,  1901,  disallowed  a  sum  expended 
for  this  purpose.  The  grounds  of  the  disaUovrance, 
as  stated  in  his  certificate,  were  briefly  that  expenditure 
on  a  pupil  teachers'  centre  was  uUra  virei  of  the 
board,  inasmuch  as  such  a  centre  was  not  a  public 
elementa^  school,  and  the  education  proposed  to  be 
given  in  it  would  be  giyen  to  persons  not  forming 
part  of  the  educational  staff  of  such  a  school,  and 
included  subjects  not  allowed,  provided  for,  or 
recognised  by  the  Education  Code. 

Certain  ratepayers  thereupon  commenced  this 
action,  and  moved  for  an  iojunotion  to  restrain  ttie 
school  board,  their  officers,  contractors,  and  servants, 
tiU  judgment  in  the  action  or  further  order,  from 
spendfaig  any  moneys  which  were  the  produce  of  the 
rates  in  or  towards  the  erection  or  building  of  the 
puDil  teachers'  centre  in  question. 

The  school  board  having  meanwhile  determined  to 
appeal  to  the  King's  Bench  Division  against  the 
auditor's  decision,  Farwell,  J.,  granted  the  injunction 
on  the  ground  that  the  board  ought  not  to  expend 
money  on  the  erection  of  the  buildiog  until  the 
auditor's  certificate  had  been  set  aside. 

The  school  board  appealed,  and  it  was  agreed  that 
on  this  appeal  the  question  as  to  the  legality  of  the 
erection  of  pupil  teachers'  centres,  which  had  not  been 
determined  bv  Farwell,  J.,  should  be  decided  by  the 
court,  counsd  for  the  board  waiving  all  qaestions  as 
to  whether  the  action  was  maintainable  without  the 
Attorney-General  being  a  party. 

It  appeared  that  the  ages  of  the  pupil  teachers 
taught  ranged  from  seveoteen  to  twenty-four,  and 
That  they  were  not  confined  to  those  connected  with 
London  board  schools ;  while  the  education  given  in 
them  included  subjects  not  comprised  within  the 
limits  of  elementary  education. 

Toe  Board  of  Education  Day  School  Code  includes 
(article  31^  pupil  teachers  among  the  teachers 
recognized  oy  the  board,  and  other  articles  provide 
that  they  must  be  not  less  than  fifteen  years  of  age 
when  engaged,  and  that  central  classes  shall  be 
established  for  their  instruction,  and  also  provide  for 
their  examination. 

The  form  of  memorandum  of  agreement  for  their 
engagement,  contained  in  SchedSe  6  to  this  oode, 
includes  the  following  clause:  *<The  school  board 
shall  cause  the  pupu  teacher  to  receive,  without 
charge,  from  a  certificated  teacher  or  other  qualified 
teacher  approved  by  the  Board  of  Education,  special 
instruction,  including  practical  instruction  in  teaching 
during  at  least  five  hours  per  week,  of  whic^  hours 
not  more  than  three  shall  be  part  of  the  same  day. 
Saoh  special  instruction  and  any  instruction  in  secular 
subjects  given  to  the  pupil  teacher  during  school 
hours  shall  be  in  the  subjects  in  which  the  pupil 
teacher  is  to  be  examined  during  this  engagement, 
pursuant  to  the  code." 

Jenkins,  K>C,,  and  Llewellyn  Davies,  for  the 
appellants. — ^A  pupil  teacher*s  centre  may  not  be  a 
public  elementary  school  within  the  Edacation  Act, 
1870,  and  the  education  given  in  it  may  go  beyond 
elementary  education ;  but  pupil  teachers*  centres  are 
not  within  the  decision  in  Bex  v.  Cockerton,  49  W.  B. 
433,  [1901]  1  K.  B.  726,  which  did  not  in  any  way 
relate  to  them.  They  were  not  befere  the  court  in 
that  case.  The  school  board  have  express  powers 
mider  the  Act  to  employ  pupil  teachers,  and  are 
bound  by  the  form  of  agreement  to  give  them  spec  al 
iostr notion  which  is  not  elementary  in  character; 
and  must  therefore  have  a  right  to  establish  these 


centres  for  the  parpose  of  doing  so  efficiently.  More- 
over the  board's  special  Act  of  1900  expressly 
provides  that  this  site  shall  not  for  fifty  years  be  used 
for  any  purpose  except  for  such  a  centre,  and 
therefore  legalizes  its  use  for  that  purpose. 

Upjohn,  K,G,,  Danckwerta,  K.O.^  and  Qowrihope 
Munroe,  for  the  respondent. — Bex  v.  Oockerton  decides 
that  a  school  board  may  not  expend  money  raised 
by  rates  on  any  education  which  is  not  elementaiy. 
It  has  to  be  admitted  that  the  education  given  in 
these  pupU  teachers'  centres  is  not  confined  to 
elementary  education;  and  that  the  centres  are  not 
public  elementary  schools ;  and  they  therefore  come 
precisely  within  the  deoision  in  Bex  v.  OockerUyiu 
[They  were  stopped  by  the  court] 

Jenkins,  K,C,,m  reply. 

YAUOHAif  Williams,  L.J.— Put  shortly,  Mr. 
Jenkins'  argument  is  as  follows:  He  accepts  the 
dedsion  in  Bex  v.  Cockerion,  and  does  not  deny  that 
the  rates  may  only  be  applied  to  establish  and  carry 
on  public  elementary  schools,  and  that  the  education 
given  in  those  schools  must  be  the  education  of 
children  in  elementary  subjects.  But  he  sa^  that 
the  employment  of  pupil  teachers  is  recogmzed  by 
the  code,  and  pupil  teachers  are  an  adjunct  of  the 
staff  of  teachers  in  elementary  schools ;  and  that  if 
you  look  at  the  oode  and  ascertain  the  instruction 
which  is  intended  by  it  to  be  given  to  pupil  teachers 
you  will  find  it  is  of  a  character  hardly  to  be 
aescribed  as  elementary.  He  says  that  it  is  dear  that 
the  pupil  teacher  has  to  receive  iQstruotion  in  subjects 
whidi  are  not  elementary,  and  that  this  instruction  is 
not  dealt  with  by  the  Oockerton  case  and  was  not 
in  the  contemplation  of  the  court  when  it  decided 
it.  If  all  this  is  true,  he  says  it  follows  that  the 
school  board  is  entitled  to  establish  a  school  of  the 
character  of  a  pupil  teachers'  centre  to  give  this 
education,  and  to  erect  the  necessary  buildings, 
though  such  a  school  is  not  a  public  elementary 
school,  and  the  education  given  there  is  not 
elementary.  Speaking  for  myself,  I  am  not 
disposed  to  quarrel  with  the  proposition  that  in 
elementary  schools  education  may  be  given  to  pupil 
teachers,  under  the  agreement  with  them,  which 
could  not  properly  be  deioribed  as  merely  elementary, 
and  so  far  I  do  not  join  issue  with  the  argument  on 
that  agreement.  But  there  is  nothicg  in  it  to  lead 
me  to  suppose  that  the  education  to  be  given  to  pupil 
teachers  ought  not  to  be  given  in  the  public 
elementary  school  itself.  Mr.  Jenkins  admits  this 
has  been  done  and  extra  payment  made  to  the 
certified  teachers  who  gave  it ;  yet  he  asks  us  to  say 
that,  as  a  necessary  consequence  o!  the  agreement, 
the  board  may  establish  a  separate  school  in  which  to 
give  this  instruction,  and  charge  the  cost  of  building 
aod  carrying  on  this  school  on  the  rates.  I  cannot 
agree  to  this  at  all  So  to  hold  would,  I  think,  be 
entirely  inconsistent  with  Bex  v.  Oockerton,  which  m 
substance  decides  that  the  ooly  schools  to  be  paid  for 
out  of  the  rates,  whether  in  respect  of  buildings, 
education,  or  anything  else,  are  dementary  schools 
devoted  to  the  elementary  education  of  children.  It 
appears  to  me  that  whatever  instruction  may  be  given 
in  such  schools  in  addition  to  elementary  education  is 
a  mere  accessory  of  the  schools,  and  that  it  is  not 
right  to  draw  the  inference  that  the  board  may 
establish  special  schools,  not  properly  to  be  described 
as  elementary  schools,  in  whi(^  to  give  education 
that  is  not  elementary.  And  the  force  of  this  view 
is  increased  by  the  consideration  that  at  these  pupil 
teachers*  schools  the  average  age  of  the  scholars 
ranges  between  seventeen  and  twenty-four,  and  that 
scholars  may  come  from  any  part  to  them  to  get  an, 
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education  whioh  is  obTioiisly  higher,  not  elementary, 
i^ducation.  It  is  impossible,  consistently  with  Rex  ▼. 
Cockerton,  to  hoJd  that  the  Act  of  1870  authorizes  the 
charging  on  the  rates  of  the  expense  of  establishing 
and  conducting  such  a  non^-elementary  school.  The 
appeal  must  be  dismissed  with  costs. 

BoMEK,  L.J. — I  also  am  of  opinion  that  the 
auditor's  disallowances  were  right.  It  is  established 
with  regard  to  pupil  teachers'  centres  that  they  are 
perfectly  distinct  from  ordinary  board  schools,  not 
only  in  regard  to  locality  but  in  regard  to  their 
nature.  They  are  not  elementary  schools  at  all,  but 
in  them  higher  education  is  given,  though,  of  course, 
it  covers  elementary  subjects;  and  it  is  given  to 
persons  who  are  not  children.  It  is  dear  that  ic  is 
not  limited  even  to  such  education  as  will  make  the 
pupil  teachers  fit  for  their  duties  as  such  in  board 
schools.  It  is  clear  on  the  admitted  facts  that  the 
education  given  is  of  a  higher  kind,  and  that  the 
centres  are  not  limited  even  to  pupils  connected  with 
London  board  school*. 

The  expenditure  on  these  pupil  teachers'  centres  of 
money  raised  by  rates  is  therefore  wholly  un- 
authorized by  the  Elementary  Education  Acts.  It 
is  said  that  such  expenditure  is  sanctioned  by  some- 
thing in  the  code.  If  so,  the  code  would  have  gone 
beyond  its  due  authority,  and  it  could  not  have 
extended  the  provisions  of  the  Act. 

But  if  the  code  is  looked  at  it  is  dear  that  the  code 
does  no  such  thing  as  is  alleged.  It  does  not  insist 
on  the  establishment  of  pupil  teachers'  centres  or  make 
any  provision  with  regard  to  them.  We  must  dedare,. 
therefore,  that  the  board  have  no  power  to  expend 
tiie  rates  on  these  centres.  As  to  the  spedal  Act  of 
1900,  this  Act  was  not  concerning  itself  with  the 
expenditure  of  rates,  the  provision  as  to  the  use 
of  the  land  for  the  purposes  of  a  pupil  teachers'  centre 
was  inserted  for  the  benefit  of  -tiie  owner  of  the  site. 
It  cannot  be  supposed  that  such  a  provision  was 
intended  to  extend  the  provisions  of  the  Education 
Acts  ;  for  the  Legislature  was  not  dealing  with  any 
such  question  as  we  have  before  us.  This  contention 
also  fails,  and  the  appeal  must  be  dismissed  with 
costs. 

Mathew,  LJ« — I  am  of  the  same  opinion.  The 
school  board  cannot  establish  these  pupil  teachers' 
centres  without  further  statutory  powers,  and  these 
are  not  given  by  the  code  or  by  the  Act  of  1900. 
The  object  of  the  Act  of  1870  was  clearly  to  provide 
dementary  education  iu  board  schools.  There  is 
provision  in  the  Act  for  teaching  pupil  teachers  in 
non-dementary  subjects ;  but  the  sdiooi  board  have 
no  power  to  create  independent  colleges  for  the 
instruction  of  their  pupil  teachers.  A«  to  the  agree- 
ment between  the  ooard  and  pupil  teachers,  it  is 
possible  to  construe  every  word  of  it  in  a  sense  intra 
vires  of  the  board,  and  the  language  used  does 
not  go  beyond  the  instructing  of  pupils  in  elementary 
sohools. 

The  court  made  an  order  declaring  that  the  dis- 
allowance by  the  auditor  was  rightly  made,  and 
restraining  the  school  board  from  making  any 
payment  out  of  the  school  fund  for  the  building  of 
any  school  other  than  a  public  elementary  school. 

Appeal  dismissed* 

Solicitors,  C.  E,  Mortimer  ;  F,  A.  Baker, 


From  E.  B.  Div.  ) 

(Collins,  M.B.,  and  Mathew  and  |       July  21,  1902. 
Cozens-Hardy,  L. JJ.)  ) 

MOLINEATTX  V.    LONDON,    BUtlCINOHAli:,    AND    MAN- 
CHESTER Insubanoe  Go.  (Ldcitbd).  (a.) 

Company;— Director-^Qualificaiion  s?iar$B  —  Acting  as 
director — Implied  agreement  to  take  shares — Beason^ 
ohU  time  to  obtain  qwdifioation — '*  Ceases  to  hold  his 
gualifioation** — Qualification  of  director  raised  hy 
resolution  of  company^— Companies  Act,  1862  (25  ik  26 
Vict.  c.  89),  ss,  23,  Sl^-Campanies  Act,  1900  (63  <fc  64 
Vict,  c  48),  s.  3. 

By  the  articles  of  association  of  a  company  the  qucUifi- 
cation  of  a  director  tvas  the  holding  in  his  own  right  of 
£50  in  shares  of  the  company*  The  plaintiff,  who  vhu 
a  director,  held  this  number  of  shares*  Subsequently  the 
directors  resolved  that  a  resolution  should  he  put  to  the 
shareholders  at  the  next  general  meeting  that  the  qucUifioa^ 
tion  of  a  director  should  he  tJie  holding  of  250  £1  shares 
in  the  company*  At  the  general  meeting  resolutions  were 
passed  for  increasing  the  capital  of  the  compomy  and 
altering  the  articles  of  association  hy  raising  the  qualifi- 
cation of  a  director  as  above.  This  resolution  was  duly 
confirmed,  and  a  prospectus  was  issued  which  the  plain- 
tiff signed  and  in  which  his  name  appeared  as  a  director* 
The  plaintiff  was  present  at  aU  the  meetings.  After  the 
resolutions  had  been  confirmed,  and  before  the  issue  of  the 
prospectus,  the  secretary  and  manager  of  the  company, 
without  the  plaintiff^ s  knowledge,  entered  the  plaintiff* s 
name  on  the  register  for  200  s?uires,  making  in  all  the 
requisite  250  shares.  The  plaintiff  subsequently  sent  in 
his  resignation  as  a  director.  Upon  a  counter-claim  for 
calls  in  respect  of  the  200  shares. 

Held,  (1)  that  the  plaintiff  had  not  **  ceased  to  hold  his 
qualifi>cation  **  within  the  meaning  of  section  3,  sub- 
section 2,  of  the  Companies  Act,  1900,  wJien  the  qualifi- 
cation of  a  director  was  rained,  and  that  therefore  his 
office  was  not  thus  vacated  ;  and  (2)  that,  as  the  plaintiff 
had  accepted  the  office  of  and  had  acted  as  a  director 
after  he  knew  of  the  increase  in  the  qualification,  he  must 
be  taken  to  have  contracted  with  the  company  that  he 
would  obtain  the  requisite  shares  within  a  reasonable 
time,  and  thai  he  ought  to  have  obtained  the  shares  before 
signing  the  prospectus  ;  and  that,  therefore^  his  name  had 
been  properly  placed  on  the  register,  and  he  was  liaUefor 
the  calls* 

Appeal  by  the  plaintiff  from  the  judgment  of 
Phillimore,  J.,  at  the  trial  of  the  action  vnthout  a 
jury. 

No  question  arose  on  the  claim.  The  counter- 
claim was  to  recover  £50,  the  amount  of  a  call  on 
200  £1  shares  in  the  defendant  company  standing  in 
the  plaintiff's  name. 

Phillimore,  J.,  gave  judgment  for  the  defendants 
on  the  couTiter-daim. 

The  facts  and  arguments  appear  from  the  judg- 
ment. 

Distumal,  for  the  plaintiff. 

J*  A.  Hamilton  K*C.,  and  F*  W.  Sherwood,  for  the 
deftndaats. 

Cur,  adv.  vult* 

July  21. — Oozbns-Habdy,  L.J.,  read  the  judg- 
ment of  the  court  as  follows :  The  plaintiff  was 
appointed  a  director  of  the  defendant  company  in 
May,  1899.    By  artide  70*  of  the  artides  of  assoda- 

*  There  was  no  other  artide  dealing  with  the  qualifi- 
cation of  a  director. 

(a.)  Beported  by  W.  F.  Baert,  Esq.,  Banister- 
at-Law. 
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tion  of  the  oompany  the  qualifioation  of  a  director 
was  the  holding  in  his  own  right  of  £50  in  shares  in 
the  capital  of  the  company*  The  plaintijff  throngh- 
ont  held  this  nmnber  of  shares.  He  had  at  odc  time 
200  shares,  bat  he  sold  50  to  a  man  named  Brown, 
and  he  transferred  100  to  his  brother,  apparently  as 
tnistee  for  himself.  In  Febrnary,  1901,  at  board 
meetings  at  which  the  plaintiff  was  present,  it  was 
resolyed  that  a  resolution  be  put  to  the  sbareholders 
at  the  next  general  meeting  to  alter  the  qualification 
of  a  director  from  50  shares  to  250  shares,  and  ^at 
the  plaintiff  should  be  elected  a  life  member  of  the 
board,  subject  to  confirmation  at  the  annual  meeting. 
In  March  the  share  prospectus  was  provisionally 
approved ;  this  had  reference  to  a  contemplated  in- 
crease of  the  capital  of  the  company  from  £10,000  to 
£100,000.  The  increase  of  the  capital  and  the 
eolargemeut  of  the  directors'  qualification  were  parts 
of  one  scheme.  On  the  4iii  of  April,  1901,  a  general 
meeting  was  held  at  which  resolutions  were  uoani- 
monsly  passed  for  increasing  the  capital  by  the 
creation  of  90,000  new  shares  of  £1  each,  and  for 
altering  the  articles  so  as  to  make  the  plaintiff  a  life 
director.  Article  70  was  cancelled,  and  a  new  article 
substituted  making  the  qualification  of  a  director  250 
shares.  On  the  19th  of  April  a  board  meeting  was 
held,  at  which  the  date  of  issue  of  the  share  pros- 
pectus was  fixed  for  the  23rd  inst.  On  the  same  day 
a  general -meeting  was  held  at  which  the  resolation« 
passed  on  the  4th  of  April  were  duly  confirmed,  and 
they  thereby  became  special  resolutions.  The  plain- 
tiff was  present  at  all  these  meetings.  On  the  22Qd 
of  April  the  plaintiff  signed  the  sbare  prospectus,  in 
which  his  name  appeared  as  one  of  the  directors.  It 
was  issued  on  the  23rd  of  April.  On  the  20rh  of 
Aprd  the  secretary  and  manager  of  the  company 
entered  the  {dainttff's  name  on  tue  register  in  respect 
of  200  shares,  makiog  with  his  original  50  his 
quaMoation.  This  was  entered  an  of  the  4th  of  April, 
on  which  day  the  other  directors  had  qualified,  and  on 
which  day  there  was  some  conversation  with  the 
plaintiff  on  the  subjeot  of  qualification.  The  plaintiff 
says  he  was  not  aware  of  this  entry  on  the  register 
nntU  after  his  resignation. 

On  the  26th  of  April  the  plaintiff  wrote  to  the 
seoreUry  as  follows :  "  If  you  can  obtain  a  purchaser 
of  my  200  shares  at  ten  shillings,  I  shall  be  pleased 
to  hand  yon  £5  and  resign  my  seat.''  The  plaintiff's 
Tiew  is  that  this  reflates,  not  to  the  200  new  shares 
required  to  make  up  bis  qualiflcation,  but  to  the  200 
ola  shares  of  which  he  still  considered  himself  the 
real  owner.  He  wrote  a  similar  letter  on  the  3rd  of 
of  May.  A  board  meeting  was  held  on  the  8th  of 
May,  at  which  the  plaintiff  was  present,  but  not,  as 
he  says,  as  a  director.  A  discussion  took  place.  The 
plaintiff  was  under  the  iojpressioa  that  he  had 
origmaily  applied  for  250  shares,  and  that  he  could 
get  them  back  and  thus  acquire  his  qualification. 
The  board  did  not  accept  this  view.  No  conclusion 
was  arrived  at.  On  the  16th  of  May  the  plaintiff 
sent  in  his  resignation  of  the  office  of  director,  which 
by  artide  82  would  become  operative  on  the  16th  of 
June.  The  call  in  question  was  made  on  the  22nd  of 
May.  The  plaintiff  was  not  present  at  any  board 
meeting  after  the  8th  of  May.  No  application  has 
been  made  by  the  pbuntiff  for  rectincatioa  of  the 
register.  Under  theae  drcumstanoes  Pbillimore,  J., 
has  held  the  plaintiff  liable  in  respect  of  the  call  on 
the  200  shares. 

It  has  been  contended  with  great  ability  on  behalf 
of  the  plaintiff  that  he  is  not  hable  (1)  by  reason  of 
the  provisions  of  section  3  of  the  Companies  Act, 
1900,  and  (2)  because  he  never  agreed  to  take  those 
two  hundred  shares  f roii  the  company  or  to  become  a 
member  in  respect  of  them.    It  ^Brill  be  convenient  to 


deal  with  these  points  separately.  First,  section  3  of 
the  Act  of  1900  is  as  follows :  **  (1)  Without  prejudice 
to  the  restrictions  imposed  by  the  last  foregoing 
section,  it  shall  be  the  duty  of  every  director  who  is  by 
the  regulations  of  the  company  required  to  hold  a 
specified  share  qualification,  and  who  is  not  already 
qualified,  to  obtain  his  qualification  within  twa 
months  after  his  appointment  or  such  shorter  time 
as  may  be  fixed  by  the  regulations  of  the  company. 
(2)  The  office  of  director  of  a  company  shall  be 
vacated,  if  the  director  does  not  within  two  months 
from  the  date  of  his  appointment,  or  within  such 
shorter  time  as  may  be  fixed  by  the  regulations  of 
the  company,  obtain  his  qualification,  or  if,  after  the 
expiration  of  such  period  or  shorter  time,  he  ceases  at 
any  time  to  hold  his  qualification;  and  a  person 
vacating  office  under  this  section  shall  be  incapable 
of  beiog  reappointed  director  of  the  company  until 
he  has  obtained  his  qualifioatiou.  (3)  If  after  the 
expiration  of  the  ssid  period  or  shorter  time  any 
unqualified  person  acts  as  director  of  a  company,  he 
shsll  be  liable  to  pay  to  the  company  the  sum  of  £5 
for  every  day  during  which  he  so  acts." 

It  is  argued  that  the  plaintiff  ceased  to  hold  his 
qualification  on  the  19th  of  April,  when  the  qualifica- 
tion was  raised  from  £50  to  £250,  and  that  thereupon 
he  necessarily  vacated  office,  and  that  no  subsequent 
acts  on  his  part  purporting  to  be  done  as  director  can 
afford  ground  for  raising  the  implication  of  a  contract 
to  take  qualifying  shares.  But  on  careful  consideration 
of  the  language  of  the  section  it  seems  to  us  that  this 
argument  cannot  prevuL  Sub-section  1  deals  with 
the  original  Appointment  of  a  director,  and  states  that 
it  is  his  duty  to  obtain  the  *'  specified  share  qualifica- 
tion" within  two  months  after  his  appointment  at 
the  latest.  This  could  not  apply  to  the  plaintiff,  who 
was  appointed  in  May,  1899,  for  the  Act  did  not  come 
into  operation  until  the  1st  of  Jaouaty,  1901.  Sub- 
section 2  states  the  consequences  of  a  breach  of  the 
duty  referred  to  in  sub-section  1.  It  provides  that 
the  office  of  a  director  shall  be  vacated  if  he  does  not 
within  the  prescribed  period  obtain  his  qualification — 
».«.,  the  specified  share  qualification — "  or  if  after  the 
expiration  of  such  period  or  shorter  time  he  ceases  at 
any  time  to  hold  his  qualification."  Those  last 
words  plainly  contemplate  that  the  director  oiioe 
had,  but  no  longer  has,  the  specified  share  quali- 
fication. It  is  an  abuse  of  language  to  say  that 
the  plaintiff  *< ceased"  to  hold  250  shares  on  the 
19th  of  April.  The  section  does  not  touch  a  case  like 
the  present,  where  after  election  the  share  qualifioatibn 
has  been  raised.  The  opposite  view  would  lead  to  the 
strange  result  that  a  prosperous  company  increasing 
its  capital  and  also  the  qualification  of  directors  mi^ht 
find  that  the  passing  of  the  special  resolution 
instantaneously  vacated  the  office  of  every  director 
and  left  the  company  without  any  executive.  Neither 
the  language  nor  the  policy  of  tiie  Act  compels  us  to 
arrive  at  this  conclusion.  The  case  must  therefore 
be  decided  apart  from  section  3  of  the  Act  of  1900. 

On  principle  and  apart  from  authority  it  seems  to 
us  that  a  person  who  accepts  an  appointment  as 
director,  knowing;  that  the  holding  of  a  certain 
number  of  shares  is  a  necessary  qualification,  and  acts 
as  director,  must  be  held  to  have  contracted  with  the 
company  that  he  will  within  a  reasonable  time  obtain 
the  requisite  shares  either  by  transfer  from  existing 
shareholders  or  directly  from  the  company.  If  he 
has  not  obtained  the  shares  within  a  reasonable  time 
from  the  public  the  company  are  authorized  to  put  him 
on  the  register  in  respect  of  the  shares.  What  is  a 
reasonable  time  must  depend  upon  all  the  circum- 
stances. As  a  general  rule,  and  apart  from  any 
special  provisions  in  the  articles,  the  qualification 
ought  in  the  case  of  an  established  company  to  be 
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obtained  before  acting.  Where  a  director  takes  an 
aotiye  part  in  the  scheme  for  iooreasiDg  the  qualifica- 
tion, the  "  reasonable  time"  may  well  begin  to  ma 
before  the  date  of  the  second  oonfirmatory  resolation, 
and  may  be  held  to  have  ended  at  the  latest  on  the 
first  occasion  when  he  does  an  important  act  as  director 
after  that  date.  The  articles,  though  not  themselves 
a  contract  between  the  company  and  the  director, 
must  be  regarded  as  showing  the  terms  upon  which, 
on  the  one  hand,  he  agrees  to  act  as  director,  and 
on  the  other  hand,  the  compaay  agree  to  pay  him 
remuneration  for  his  services.  By  section  37  of  the 
€k)mpanie8  Act,  1862,  the  register  is  primd  facie 
evidence  that  a  person  on  the  register  is  a  member  in 
respect  of  shares  registered  in  his  name.  His  position 
is  not  the  same  as  it  woald  be  if  his  name  were  not 
on  the  register  and  the  liquidator  were  seekino;  to 
make  him  a  contributory.  Moreover,  he  is  abso- 
lutely bound  as  a  member  under  section  23,  if  it 
can  be  shown  that  he  has  "  agreed,"  expressly  or 
by  implication,  *'to  become  a  member  io  respect  of 
the  shares  which  are  registered  in  his  namfs."  The 
conditiona  of  section  23  are  satisfied  if  the  reasonable 
time  has  elapsed  without  his  having  obtained  the 
shares  cUiunde*  The  authorities  in  the  Court  of 
Appeal  are  consistent  with  the  above  propositions; 
we  refer  especially  to  Brown's  case,  22  W.  B.  171, 
L.  B.  9  Oh.  App.  102  ;  Lord  InchiquirCs  case,  39  W.  B. 
610,  [1891]  3  Ch.  28;  Isaac's  case,  40  W.  B.  518, 
ri892]  2  Oh.  168;  CammelCs  case,  [1894]  1  On.  528, 
[1894]  2  Oh.  392. 

Ap^ying  these  principles,  we  think  the  plaiotifT 
was  Dound  to  have  acquired  liis  quahfii»tion  before 
signing  the  prospectus  of  the  22ad  of  April.  This 
was  a  statutory  duty  imposed  upon  him  as  director 
by  section  9,  sub-section  2,  of  the  Act  of  1900.  It 
was  a  solemn  assertion  that  he  was  a  duly  qualified 
director.  He  was  so  if,  but  only  if,  the  insertion  of 
his  name  on  the  register  on  the  20th  can  be  deemed 
authorised,  l^e  it  was  the  Act  of  the  manager 
and  secretary.  But  it  was  ratified  and  adopted 
by  the  board  on  the  22nd  of  May  by  making  a  call 
on  the  plaintiff  in  respect  of  these  particular  eharen  : 
In  re  Fortugtttse  Oonsolidated.  Copper  Mine  (Limited), 
45  Oh.  D.  16,  39  W.  B.  Dig.  47.  It  is  of  no  moment 
thiit  the  plaintiff  was  not  aware  at  the  time  that  nis 
name  had  been  placed  on  the  register. 

We  ought  perhaps  to  allude  to  an  argument 
which  was  strongly  pressed  upon  us  as  to  the  ^ectof 
the  resignation  on  the  16th  of  May.  If,  as  we  hold, 
there  was  a  binding  contract  prior  to  that  date,  tbe 
plaintiff  could  not,  by  his  own  sole  act,  release  him- 
jielf  from  its  obligation.  Nor  is  there  any  grouud 
for  holding  that  there  was  an  implied  condition  in 
the  contract  that  he  might  thus  release  himself. 

It  follows  that  we  consider  Phiilimore,  J.'s,  judg- 
ment on  the  counterclaim  was  correct,  and  that  this 
appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  James  Mitchell,  for  R,  A. 
WiUcock  A  Taylor 9  Wolverhampton. 

Solicitor  for  the  defendants,  Harvey  Clifton. 


From  E.  B.  Div.  *) 

(OoUins,  M.B.,  and  Mathew  and  |        July  8,  1902. 
Oozens-Hardy,  L.JJ.]  ) 

laoB   {Appellant)   v.    Shaitn   and    Othsbs 
{Respondents),  (a.) 

Licensing  law — Renewal  of  licence — Value- of  licensed 
premises — Break  in  continuity  of  licence — Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  «.  45. 

Secdon  45  of  the  Licensing  Act,  1872,  which  requires 
premises  to  be  of  a  certain  annual  value  as  a  qualification 
for  being  licensed  for  the  sale  of  intoxicating  liquor  for 
consumption  thereupon,  does  not  apply  to  premises  which 
were  licensed  at  the  time  of  the  passing  of  the  Ad,  and 
in.  respect  of  which  the  licence  has  been  continuously 
renewed  from  that  time  But  where  there  has  been  a 
break  in  the  continuity  of  the  licence  by  the  renewal 
having  been  refused  since  the  passing  of  the  Licensing 
Act,  1872,  the  annual  value  required  by  section  45 
applies. 

Judgment  of  Divisional  Court  (49  W.  R  559,  [1901] 
2  K,  B,  740),  reversed,  Oozens-Httrdy,  L.J.,  dissenting. 

Appeal  from  a  decision  of  the  Divisional  Court 
(Lord  Alverstone,  C.J.,  and  Lavrrance,  J.)  upon  a 
oase  stated  by  the  quarter  sessions  for  the  county  of 
Lancaster:  reported  in  49  W.  B.  559,  [1901] 
2  K.  B.  740. 

On  the  2 1st  of  September,  1900,  the  respoodents, 
who  were  the  licensing  justices  for  the  cicy  and 
county  of  Manchester,  refused  to  renew  to  the 
appellant  a  licence  to  sell  beer  by  retail  to  be  con- 
sumed on  or  off  the  premises  in  a  house  known  ai  the 
Oonncil  Inn,  Manchester.  On  the  23rd  of  October, 
1900,  the  appellant  appealed  to  the  court  of  quarter 
sessions,  who  dismissed  the  appeal  subject  to  this 
case  for  the  opinion  of  the  Higb  Court. 

The  appellant  was  the  tenant  and  occupier  of  the 
Council  Lon,  and  was  licensed  in  respect  thereof  for 
the  sale  of  beer  by  retail  to  be  consumed  on  or  off 
the  premises.  On  the  9th  of  August,  1900,  notice  of 
objection  to  the  renewal  of  the  appellant's  licence 
was  served  upon  him,  the  grouods  of  the  objection 
being  {inter  alia)  that  the  premises  were  not  of  the 
necessary  annual  value.  The  justices  refused  the 
renewal  upon  the  ground  raised  by  the  objection. 

The  Council  Inn  was  originally  licensed  for  the  sale 
of  beer  by  retail  to  be  consumed  on  or  off  the  premises 
in  the  year  1868,  and  tne  licence  was  continuously 
renewed  down  to  the  year  1886. 

At  the  general  anuual  hcensing  meeting  for  the 
city  held  in  August,  1886,  the  renewal  of  the  licence 
to  Edwin  Wade,  the  then  licensee,  was  objected  to, 
and  the  consideration  of  the  objection  was  adjourned 
until  the  following  September,  when  the  renewal  of 
the  licence  was  refused.  He  continued  to  carry  on 
business  and  scdl  beer  by  retail  in  the  house  until  the 
8th  of  October,  1886,  when  he  yielded  up  possession 
thereof  to  Jane  Jackson,  who  became  the  new  tenant 
and  occupier  thereof,  but  did  not  then  obtain  any 
licence  or  transfer  of  a  licence  to  continue  the 
business.  The  Ucenoe  for  that  current  year  expired 
in  course  of  law  on  the  10th  of  October,  1886. 
Jane  Jackson  commenced  to  carry  on  business  and  to 
sell  beer  by  retail  thereon  on  the  8th  of  October,  }886| 
but  not  under  a  justices'  licence,  and  she  continued  to 
do  so.  On  the  12  th  of  October,  1886,  Jane  Jackson 
applied  to  the  justices  in  special  session  for  the 
grant  of  a  licence  to  her,  which  was  granted,  and  the 
licence  was  thenceforward  continuoudy  renewed  imtil 
the  21st  of  September,  1900. 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister-at« 
Law. 
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The  animal  yalae  of  the  premiges  on  the  2l8t  of 
September,  1900.  exceeded  £15,  but  was  less  than 
£30.  The  piemises  were  situate  within  the  city  of 
Manchester,  the  population  of  which,  according  to 
the  last  oensus,  exceeded  100,000. 

It  was  contended  on  behalf  of  the  appellant  that, 
inasmuch  as  the  house  was,  on  the  10th  of  August, 
1872,  licensed  for  the  sale  of  intoxicating  liquors  for 
consumption  thereupon,-  the  qualification  m  respect  of 
annual  value  prescribed  by  section  45  of  the  LiceuBing 
Act,  1872— namely,  £30— did  not  apply  thereto,  but 
that  the  qualification  in  respect  of  the  annual  value 
which  did  apply  thereto  was  that  prescribed  by  3  &  4 
Vict,  c  61,  s.  1— namely,  £15. 

It  was  contended  on  behalf  of  the  respondent 
justices  that  the  licence  held  in  respect  of  the  house 
at  the  time  of  the  passing  of  the  Licensing  Act,  1872, 
having  lapsed  in  1886,  i£e  house  thereimon  ceased  to 
be  qualified  to  receive  any  other  or  new  licence  except 
upon  the  conditions  as  to  annual  value  required 
by  the  Licensing  Act,  1872,  s.  45,  and  that  upon  the 
true  construction  of  that  section  the  conditions  therein 
prescribed  as  to  the  annual  value  applied  to  all 
uoensed  premises  of  which  the  licence  had  not  been 
in  existence  contuiuously  from  the  10th  of  August, 
1872,  down  to  the  application  for  the  renewal  thereof, 
or  to  which  a  licence  other  than  that  existing  on  the 
10th  of  August,  1872,  had  been  granted  since  that 
date. 

^  The  quarter  sessions  decided  that  the  value  qualifica- 
tion preicribed  by  section  45  of  tiie  Licensing  Act, 
1872  applied  to  the  house,  and  dismissed  the  appeal 
upon  the  ground  that  the  house  was  not  of  the 
necessary  value  as  required  by  that  Act.  The 
BiviBional  Court  held  that,  though  there  had  been  a 
break  in  the  continuity  of  the  licence,  the  justices 
could  not  refuse  to  renew  on  the  ground  only  that  the 
house  was  not  of  the  annual  value  required  by 
section  45. 

The  respondents  appealed  to  the  Oourt  of  Appeal 

Section  45  of  the  Licensing  Act,  1872 :  **  Premises 
to  which  at  the  time  of  the  passing  of  this  Act  no 
licenoe  under  the  Acts  recited  in  the  Wine  and  Beer- 
house Act,  1869,  authorizing  the  sale  of  beer  or  wine 
for  consumption  thereupon  is  attached,  shall  not  be 
subject  to  any  of  the  provisions  now  in  force  prescrib- 
ing a  certain  rent  or  ^ue  or  rating  as  a  quaafication 
for  receiving  taij  such  licence.  Premises  not  at  the 
time  of  the  passing  of  this  Act  licensed  for  the  sale  of 
any  intoxicating  liquor  for  consumption  thereupon 
shall  not  be  qualified  to  receive  a  licence  authorizing 
such  sale  unless  the  following  conditions  are  satisfied : 
(a)  The  premises  •  .  .  sh»ll  be  of  not  less  than 
the  following  value :  If  situate  •  .  .  within  the 
limits  of  a  town  containing  a  population  of  not  less 
than  100,000  inhabitants,  £50  per  annum ;  or  if  the 
licence  do  not  authorize  the  sale  of  spirits,  £30  per 


C,  A.  Russell,  E.G.,  and  Hildesheimer,  for  the 
justices. 

Horace  Avory,  K,C,,  and  J,  R.  Randolph^  for  the 
applicant. 

Cur,  adv.  vuU. 

July  8.— GoLUBS,  M.B.,  read  the  following  judg- 
ment: This  is  an  appeal  from  a  decision  of  the 
Divisional  Court,  oonsiitin^  of  the  Lord  Chief  Justice 
and  Lawrance,  J.,  reversing  the  decision  of  the 
licensing  justices  and  of  the  quarter  sessions  in  refus- 
ing a  lioMioe  to  the  applicant.  The  facts  are  very 
shortiy  stated  in  the  report  of  the  case  in  the  Law 
Reports,  [1901]  2  E.  B.  740,  and  are  as  folio vs :  [Bis 
loraship  read  the  facts,  which  are  substantially  the 
same  as  those  set  out  above,  and  continued :]    The 


quarter  sessions,  affirming  the  licensing  justices,  had 
held  that  the  contiauity  of  the  applicant's  licence  had 
been  broken,  and  that  therefore  he  was  not  entitled 
to  claim  a  renewal  of  his  licence  unless  the  house  in 
respect  of  which  he  claimed  had  complied  with  the 
conditions  as  to  value  laid  down  in  section  45  of  the 
Licensing  Act,  1872— in  this  case  £30.  The  case  for 
the  applicant  was  that  under  the  second  clause  of  that 
section  he  was  exempted  from  the  conditions  of  value 
therein  imposed,  and  was  bound  only  by  those  of  3  & 
4  Vict.  c.  61— viz.,  in  this  case,  £15— and  that  the 
premises  exceeded  that  value.  The  case  depends  on 
the  meaning  of  the  second  clause  of  section  45  of  the 
Licensing  Act,  1872.  It  is  not,  I  think,  necessary  to 
refer  to  &e  first  clause,  which  has  perplexed  the  courts 
and  the  text  writers :  see  Mr.  Paterson's  note  to  the 
section  in  his  book  on  the  Licensing  Acts,  and  Reg* 
V.  Mann,  21  W.  B.  329,  L.  B.  8  Q.  B.  235. 
It  is  admitted  that  tbis  case  defends  on  the 
second  clause  only.  That  clause  is  as  follows : 
"  Premises  not  at  the  time  of  the  passing  of  this  Act 
licensed  for  the  sale  of  any  intoxicating  liquor  for 
consumption  thereupon  shall  not  be  qualified  to  receive 
a  licence  authorizing  such  sale  unless  the  following 
conditions  are  satisfied.''  The  section*  therefore  is 
framed  to  exclude  from  qualification  for  a  licence 
after  the  passing  of  the  Act  any  house  not  of  the 
prescribed  value  unless  at  the  time  of  the  passing  of 
the  Act  it  is  licensed  for  the  sale  of  any  intoxicating 
liquor  for  consumption  on  the  premises.  Its  object, 
therefore,  obviously  was,  while  raising  the  standard 
of  the  value  qualification  for  the  future,  to  safeguard, 
to  some  extent  at  all  events,  the  rights,  such  as  they 
were,  in  respect  to  houses  alreddy  licensed  at  the  time 
of  the  passing  of  the  Act ;  and  the  question  is  how 
far  the  Legislature  must  be  taken  to  have  enacted 
that  such  houses  and  their  owners  should  be  relieved 
from  the  burden  of  the  new  qualification.  It  is  con- 
tended by  the  applicant,  the  respondent  here,  and  he 
was  bound  to  contend  no  less,  that  this  immunity  is 
conferred  once  for  all  upon  the  house,  provided  it  was 
in  fact  licensed  at  the  time  of  the  passing  of  the  Act, 
quite  irrespective  of  whether  or  not  that  licence 
has  been  continued  by  renewals,  and  no  matter  to 
what  purpose  it  may  have  been  applied  in  the 
interval  between  the  passing  of  the  Act  and  the 
subsequent  application.  It  is  contended,  on  the 
other  hand,  that  the  Legislature  must  have  in- 
tended to  continue  the  immunity  only  so  long  as 
the  licence  in  existence  at  the  time  of  the  paising  of 
the  Act  had  been  kept  alive  by  renewals,  and  that  the 
principle  laid  down  by  the  Court  of  Queen's  Bench 
and  confirmed  by  the  House  of  Lords  in  the  parallel 
case  arising  under  or  created  by  section  19  of  the 
Wine  and  Beerhouse  Act,  1869,  must  be  applied  to 
this  legislation  also.  This  makes  it  necessary  to  con- 
sider that  section  and  the  cases  decided  under  it ;  for 
it  seems  to  me  that,  when  closely  scrutioized,  the  two 
sections,  tiliough  contained  in  different  Acts  of  Parlia- 
ment, are  equally  enacted  with  reference  to  the  well- 
known  practice  of  ma|;i8trates  in  dealing  with  the 
renewal  of  licences,  and  equally  had  for  tiieir  object 
the  safeguarding  of  existing  licence-holders  in  respect 
of  their  licensed  houses.  Section  19  of  the  Act  of 
1869  (32  &  33  Vict.  c.  27),  when  first  passed,  was,  so 
far  as  is  material,  in  these  words :  "  Where  on  the 
first  of  May,  1869,  a  licence  under  any  of  the  said 
recited  Acts  is  in  force  in  respect  to  any  house  or 
shop  for  the  sale  by  retail  therein  of  beer,  cider,  or 
wine  to  be  consumed  on  the  premises,  it  shall  not  be 
lawful  for  the  justices  to  refuse  an  application  for  a 
certificate  for  the  sale  of  beer,  dder,  or  wine  to  be 
consumed  on  the  premises  in  respect  of  such  house  or 
shop,  except  upon  one  or  more  of  the  grounds  upon 
which  an  application  for  a  certificate  under  this  Actio 
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respeot  of  a  lioence  for  the  sale  of  beer,  cider,  qr  wioe 
not  to  be  consumed  on  the  premues  may  be  refused, 
in  accordance  with  this  Act."    It  was  amended  by 
an  Act  of  the  foUowiog  year,  bat  before  that  Act 
oame  into  operation  it  was  interpreted  by  the  Oonrt 
of  Qaeen's  Bench  in  Hargreavea  v.  Daw8on,  24  L.  T. 
Eep.  428,  19  W.  R.  0.  L.  Dig.  11.     It  was  there 
held   that,  though  on  tne   bare   Jangnage  of  the 
Act  the  condition  of  immanicy  from  objection  on 
grounds  other  than  the  four  named  was  simply  that 
on  the  1st  of  May,  1869,  a  liceooe  under  any  of  the 
recited  Acts  was  ia  force  with  respect  to  the  house, 
to  construe  the  conditions  so  narrowly  would  be  to 
ignore  the  practice  prerailing  under  the  liceosing 
laws  and   to  defeat  the  obvious  intention  of   the 
Legislature,  and  the  court  therefore  construed  those 
words  as  not  extending  to  th<)  case  where  a  licence 
existing  at  the  date  of  the  Act  had  not  been  con- 
tinued by  annual  renewals.    The  key  to  the  decision 
is  contained  in  the  obseryation  of  Gockbum,  L.C.J., 
in  the  course  of  the  argument :  <*  Does  not  the  19  th 
section  imply  that  there  is  an  existing  licence?'' 
That  is,  at  the  time  of  the  application.    Tho  Legis- 
lature by  the  amending  Act  of  1871  (34  &  3d  Vict. 
0.  88)  expresiAy  enacted  (in  section  3)  what  the  court 
had  00  decided.    Toe  matter  came  up  for  disoussion 
again  in  Eeg.  v.  Curzon,  21  W.  E.  887,  L.  B.  8  Q.  B. 
400,   after    the  amending  Act    of    1871   had    been 
repealed,  and  the  court  held  that  "  on  the  true  con- 
struction of  section  19  of  the  Act  of  1869,  coLfirmed 
by  section  7  of  the  Act  of  1870  (33  &  34  Vict.  c.  29), 
the^  justices   were  not   prohibited    from  exercisiog 
their  discretion  in  the  case  of  a  house  licensed  on 
the    1st    of    May,   1869,  the    licence   or  certificate 
of   which   had   lapsed   before   the  application   for 
renewal " ;  and  they  expressly  approved  the  decision 
in  Hargreavea  ▼.  Dawson,  decided  without  refercLc^ 
to   either   of    the    amendmg    Acts.     The    matter 
ultimately  came  before  the  House  of  Lords  in  the 
case  of  Freer  v.  Murray,  [1894]  A.  0.  576,  where  the 
decisions  I  have  referred  to  were  approved,  aud  the 
House  held,  undec  circumstances  practically  indis- 
tingnishable  from  those  m  this  case  as  to  the  history 
of  the  licence,  that  the  fact  of  the  chaiu  of  continuity 
having^  been  broken  put  the  applicant  outside  the 
protection  of  section  19,   and  left  the  justices  an 
absolute  discretion,  as  in  the  case  of  a  new  licence. 
On  the  argument  in  the  Oourt  of  Appeal,  Lord  Esher, 
M.B.,  expressly  agreed  with  the  viev^  taken  by  th^ 
Oourt  of  Queen's  Bench  in  Hargreavea  y.  Dawaon,  and 
approved  in  Beg.  v.  Curzon,  on  the  construction  of 
section  19  standing  alone  and  unamended :  see  41 
W.  B.  450,  [1893]  1  Q.  B.  635.     If,  therefore,  it  is 
necessary  for  the  applicant  in  this  case  to  show  thttt 
Ida  lioence  has  been  renewed  up  to  the  date  of  his 
last  application.  Freer  v.  Murray  is  a  clear  authoriry 
in  the  House  of  Lords  that  he  has  failed  to  do  so.    Is 
there  then  any  substantial  distinction  between  the 
legislation  of  section  45  of  the  Act  of  1872  and  that 
of  section    19    of  the  Act    of    1869   which    would 
justify  us  in  refusing  to  apply  to  the  present  case 
the  principle    of   the    decisions   upon  the    Act    of 
1869  to  which  I  h%ve  referred  ?    I  cannot  think  that 
there  is.      In   the   one  case,  that   under  the  Act 
of  1869,  the  Legislature  were  continuing  to  persona 
licensed  at  the  time  of  the  passing  of  the  Act  a 
certain  imuiuuity  which  they  then  enjoyed,  while  as 
to  persons  not  hcensed  they  left  unfettered  discretion 
to  the  magistrates.    Bo  here  th^^y  preserve  for  persoos 
having  licences  at  the  time  of  the  passiog  of  tue  Act, 
immunity  froiH  disqualification  on  the  grouni  that 
their  houses  fall  below  a  certain  value,  while   to 
others  who  did  not  hold  licences  at  the  time  of  the 
passing  of  the  Act  they  negative  qualification  unless 
their  howes  are  of  a  much  larger  value.    It  seems  to  I 


me  that  all  the  reasons  which  indue sd  the  court  to 
interpret    the  first-named  Act  as  they    did,  apply 
equally  to  the  second.     It  is  difficult  to  assign  any 
reason  in  the  one  case  morts  thaa  in  the  other  why 
the  Legislature    should    have     intended    to    enact 
arbitrarily  that  the  condition  of  the  house  at  the  tiaie 
of  the  passing  of  the  Act  should  determine  for  tsver 
the  rights  of  the  occupiers  thereafter,  quite  irrespective 
of  whether  it  continued  to  be  used  as  a  public-house 
or  for  auy  other  purpose.    The  same  reasons  that  led 
the  courts  to  insist  in  the  one  case  that  the  section 
must  be  taken  to  refer  to  a  licence  kept  continually 
in   existence   up   to   the   date    of   the   application 
apply    equally    to     the     otber,    and     no     reason 
was  given   in  argument  why  any    other  intention 
should  be  supposed.    Nor  does  it  seem  to  me  that 
there  is  any  such  difference  in  the  language    as  to 
justify  any  valid  distinction.      That  the  language  of 
the  section  in  the  one  case  is  affirmative  and  in  the 
other  negative  can  surely  make  no  solid  difference. 
If  the  provision  of  section  45  of  the  Act  of  1872  be 
thrown  into  the  affirmative  it  teems  to  me  that  it 
cannot  be  distinguished  from  section  19  of  the  Act  of 
1869.      At  my  invitation  Mr.  Avory  transposed  the 
sentence  thus :  **  Premises  licensed  at  the  time  of  the 
passing   of  this  Act    .    .    .    shall  be  qualified" — 
that    18,  on    application — "to   receive   the   licence^ 
although  the  following  provisions  are  not  satisfied.^ 
If  the  premises  are  licensed  a  licence  ii  "in  force*' 
with  respect  to  them  in  the  same  sense  as  in  the  Act 
of  1869,  and  I  think  no  effectual  distinctiou  can  be 
made  because  the  words  in  the  later  Act  in  terms 
refer  to  the  preoiises  and  not  to  the  occupier.  What  the 
Legislature  is  considenng  in  both  cases  i^  a  right  of 
the  owner  or  oocupier  in  respect  of  the  premises.    The 
interests  they  are  safeguarding  cannot  be  considered 
as  dissevered  from  the    owner  or  occupier.      It  is 
equally  the  right  or  expectation  of  the  owner  or 
oocupier,  in  respect  of  the  premises,  which  is  to  be 
safeguarded  in  both  cases.  Beliance  was  also  placed  by 
Mr.  Avory  on  the  words  **  au  application"  in  section 
19  of  the  Act  of  1869 ;  but,  as  no  question  as  to  quali- 
fication can  arise  either  for  a  new  licence  or  a  renewal 
except  upon  "  an  application,"  I  can  see  no  force  in 
this  argument.      In  fact  the  provision  of  the  Act  of 
1872  might  be  thrown  into  the  exact  words  of  section 
1 9  of  the  earlier  Act,  substituting  *  -  except  on  the  ground 
of  value, "  &o. ,  for  *  *  except  upon  one  or  more  of  the  (four) 
grounds,"  &c.,  without  in  anyway  alteriugthe  sense. 
For  these  reasons  I  think  that  the  decisions  in  the 
Oourt  of  Queen's  Bench,  the  Oourt  of  Appeal,  and  tbe 
House  of  Lords  upon  the  Act  of  1869  have  laid  down 
a  principle  applicable  to  the  interpretation  of  the 
section  now  in  question,  and  that  we  are  bound  to 
adopt  it.    This  view  seems  to  we  also  to  be  io  accord- 
ance with  that  taken  by  Oockbum,  L.O.  J.,  in  Beg,  v. 
Mann,  L.  B.   8   Q.   B.,  at  p.  289,  where  he  says, 
referring  to  section  45  of  the  Licensing  Act,  1872 : 
"  The  first  part  of  section  45  must  be  taken  to  refer 
to  houses  already  licensed,  but  to  which,  at  the  tiiue 
of  the  passing  of  the  Act,  no  licence  under  tha  Acts 
referred  to  in  the  Wine  and  Beerhouse  Act.  1869,  is 
attached,  and  it  proceeds  to  enact  that  diey  *  shall  not 
be  subject  to  any  of  the  provisions  prescribing  a 
certain  rent,  or  value,  or  rating  as  a  qualification  for 
receiving  any  licence.'      Such  houses  are  excluded 
frocu  the  operation  of  the  subsequent  part  of  the 
section,  which  applies  to  premises  not,  at  the  time  of 
the  passing  of  this    Ace,  licensed  for  the  sale  of 
intoxicating  liquors.      Then  with  regard  to  future 
applications  for  new  licences,  the  section  provides  that 
the  premises  »hall  ba  of  a  certain  value,  depending 
upon  specified  circumstances.    I  think,  therefore,  titiat 
this  section  is  inteuded  to  extend  unly  to  licences 
first  applied  for  after  the  pMsiog  of   the  Act,  as 
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dutingoithod  from  the  renei^al  of  lioenoes  previously 
granted.  The  LegivUtare  probably  did  uot  wiah  to 
interfere  with  yeeted  iaterests,  bacaose  it  would  be  in 
•onie  CAfles  a  hardship  upon  a  nmn  who  has  had  a 
Oioenoe  for  many  years,  without  any  complaint  of  his 
oondoct,  to  be  oompelled  to  find  other  premises,  or 
to  increase  the  value  of  those  he  occupies,  either  of 
which  ooursos  may  be  beyond  his  means  or  beyond 
physical  possibility.'*  For  these  reasons,  with  great 
respect  to  the  Lord  Ohtef  Justice  and  my  brother 
Lawranoe,  I  am  unable  to  agree  with  their  decision, 
wbioliy  in  my  opinion,  must  be  reversed  and  that  of 
the  qoarter  sessions  restored. 

MATHXWy  L.J. — I  am  of  the  same  opinion.    I  must 
say  that  I  should  have  been  better  satisfied  if  it  were 
possible  to  adopt  the  construction  arrived  at  by  the 
Divisional  Court,  and  to  say  that  a  substantial  oom- 
plianoe  with  the  provisions  of  the  statute  is  all  that 
is  necessary,  because  the  objection  which  has  been 
taken  to  the  renewal  of  the  licence  seemi  to  me  to  be 
technical  in  the  highest  degree.    This,  however,  is  a 
test  case,  stated  for  the  purpose  of  having  the  question 
determined  whether  the  continuity  of   the  licence 
must  be  maintained.    It  seems  to  me  that  the  matter 
is  reasonably  dear.    It  is  said  that,  as  the  premises 
were  licensed  at  the  time  of   the  passing  of    the 
licensing  Act,   1872,  they  are  indelibly  impressed 
with  the  exemption  as  to  value  conferred  by  section 
45  of  that  Act.    That  contention  most  be  considered 
with  reference  to  this  scheme  of  legislation  and  the 
practioe  of  justices  with  respect  to  the  renewal  of 
lioences.    It  is  important  to  bear  in  mind  tiiat  l^ere 
may  be  a  fresh  grant  of  a  lie  ^oe,  or  there  may  be  the 
renewal  of  a  lioencs  where  tae  lioeooe  is  in  effect  con- 
tinued as  a  fresh  grant.    I  first  Approach  the  con- 
sideration of  sectiou  19  of  the  Wine  and  Beerhouse 
Act,   1869,   uader  which    justices    cannot    refuse   a 
renewal  certificate  in  the  case  of  a  licence  for  the 
sale    of    beer   to   be   coosumed   on   the   premises, 
which  was  in  force  on  the  1st  of  May,  1869,  except 
on  one  or  more  of  four  specified  grounds.    That 
section  is  prospective  in  its  character,  and  contem- 
plates a  future  time  when  the  question  will  arise 
whether  a  particular  licence  was  "  in  force  "  on  the 
1st  of  May,  1869.    It  seems  to  me  to  be  clear  tha^. 
the  section   oontempUted   the  continuance  of  the 
licence  from  some  date  prior  to  the  1st  of  May,  1869, 
down  to  the  date  when  the  question  arises,  in  the 
only  way  in  which  a  licence  can  be  continued — 
namely,  by  renewal  from  time  to  time.    A  licence 
cannot  be  said  to  have  been  ''inforje  **  on  thn  Ist  of 
May,  1869,  unless  it  has  bean  continuously  renewed. 
If  any    doubt   existed    upon   ttiat    master,  it   has 
been  removed  by  section  7  of  the  Wme  and  Beerhouse 
Act,  1870,  which  provides  that  seotion  19  of  the  Act 
of  1869  shall  extend  to  licences  granted  by  way  of 
renewal  from  time  to  time  of  licences  in  force  on  the 
1st  of  Mty,  1869,  whether  such  liceno4iS  cantioue  to 
be  he^d  by  the  same  person  or  have  beeu  or  may  be 
transferred  to  any  other  persi^n.    That  was  pass^^d  to 
remove  a  doubt,  which  seems  to  have  existed,  whether 
the  tr«nsf«r  of  a  licence  would  not  destroy  its  con- 
tinuity.   It  makes  it  plain  that  section  19  is  de<Jiog 
with  the  case  of  a  licence  oontinutd  from  time  to  time 
hy  way  of  renewaL    That  is  the  construction  which 
I  should  place  upon  that  section  if  I  were  unaided  by 
th«  light  of  authority ;  but  there  is  the  very  h^hest 
authority  upon  the  point,  in  the  decision  of  the  House 
of  Loids  in  Freer  v.  Murray,  that  this  is  tae  true  con- 
strootion  of  the  section. 

I  now  oome  to  section  45  of  the  Licensing  Act, 
1872,  which  ia  its  first  clause  provides  that  premises 
to  which  at  the  time  of  the  passing  of  the  Act  no 
liflenoe  under  the  Acts  recited  m  the  Wine  and  Beer- 


house Act,  1869,  authorizing  the  sale  of  beer  or  wine 
for  consumption  thereupon  is  attached,  shall  not  be 
subject  to  any  of  the  provisions  no  w  in  force  prescrib- 
ing a  certain  rent,  or  value,  or  rating  as  a  qualifica- 
tion for  receiving  any  such  licence.    That  clause  is 
somewtiat  obscure,  and  has  puzzled  and  embarrassed 
commentotoTS   and   counsel.     The  second    clause   is 
more   intelligible.    It    runs   thus :    "  Premises    not 
at    the  tiaie  of    the   passing  of  this    Act  Uoecsed 
for  the  sale    of   any    intoxicating  liquor    for  con- 
sumption   thereupon    shall    not     be     qualified    to 
receive  a  licence  authorizing  such  sale  "  unless  thej 
are  of  a  certain  value,  which,  if  applicable  to  this 
c«se,  would  be  the  yearly  value  of  £30.    On  what 
footing  does  the  present  case  stand  F    We  must  see 
whether  the  premises  were  *'  not  at  the  time  of  the 
passing   of   tliis  Act  licensed  for  the  sale  of  any 
intoxicating  liquor  for  consumption  thereupon."     To 
my  mind  we  must  construe  that  clause  in  a  manner 
similar  to  the  construction  which  has  been  placed  upon 
section  19  of  the  Act  of  1 869.    Beading  it  thus,  it 
refers  to  those  premises  which  were  licensed  at  the 
time  of  the  passing  of  this  Act,  and  which  continued 
licensed  in  the  only  way  in  which  they  could  be 
continued   licensed — ^namely,  hy  the    licence  being 
renewed  from  ;time  to  time.     The  effect  is  to  except 
those  premiies  from  the  requirements  of  the  section 
as  to  value.    Ojutinuity  is  of  the  very  essence  ot  the 
privilege  intended  to  be  preserved  by  the  section.    I 
do  not  think  it  is  necessary  to  go  through  the  cases, 
ai  they  have  iilready  been  referred  to  by  the  Matter 
of  the  Bolls.     They  received  the   stomp   of   final 
approval  in  the  House  of  Lords  in  Freer  v.  Mwrray^ 
It  is  said  that,  in  placing  this  constrnction  on  section 
45,  we  are  adding  words  to  the  Act.    To  my  mind  we 
are  doing  nothing  of  the  kind.     We  are  c  jnstruing 
the  seotion  by  saying  that,  to  briug  a  case  within  the 
exception,  there  must  be  continuity  in  the  lioenoe  by 
way  of  renewaL      As  I  have  said,  I   should  feel 
disposed,  if  it  were  possible,  to  support  the  decision  of 
the  Divisional  Court.     Bnt  I  can  see  no  distinction  m 
principle  between  the  short  break  in  the  continuity  of 
the  licence  in  the  present  case,  and  a  bf  eak  of  much 
longer  duration.    I  agree,  therefore,  that  this  appeal 
must  be  allowed, 

Cozxnb-Habdy,  L.J.,  read  the  following  judg- 
ment :  The  question  raised  by  this  appeal  is  whether 
ic  is  lawful  for  justices,  if  in  their  discretion  they 
think  fit  so  to  do,  to  grant  a  licence  by  way  of 
renewal  for  the  Ooundl  Inn  at  Manchester,  a  beer- 
house which  has  been  continuously  licensed  since  1868 
with  an  exception  of  two  days  in  188&,  the  house 
being  of  an  annual  value  less  than  £30,  but  exceeding 
£15.  Although  the  inter ral  during  which  the  house 
was  not  licensed  was  extremely  short,  there  has  beau 
a  breach  of  continuity.  The  general  discretionary 
power  of  the  justices  under  the  Act  of  1828  was 
limited  by  section  1  of  the  Act  of  1840,  which  pro* 
hibtted  the  grant  of  a  licence  in  a  city  like  Manchester 
unless  the  value  of  the  house  was  £15  per  annum. 
This  was  the  Act  in  force  when  the  licence  was  first 
granted  to  the  Council  Inn.  In  1872  an  Act  was 
passed  altering  the  law  in  somerespecte,  and  the  extent 
of  the  alteration  now  arises  for  our  consideration. 
By  section  46  the  section  of  the  Act  of  1840  to  which  . 
I  have  referred  was  amended  in  an  uuimportant 
point,  but  as  so  amended  it  remained  in  full  force. 
Section  45,  so  far  as  material,  is  in  the  following 
words:  "  Premists  to  which  at  the  time  of  the 
passing  of  this  Act  no  licence  under  the  Acts  recited 
in  the  Wine  and  Beerhouse  Act,  1869,  authorizing  the 
sale  of  bear  or  wine  for  coniumption  thereupon  is 
attached,  shall  not  be  subject  to  any  of  the  prorisiuns 
now  in  force  prescribing  a  certain  rent  or  value  or 
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rating  m  a  qiialifioatio&  for  reoeiviog  any  Booh 
lioenoe.  Premifee  not  at  the  time  of  the  paisiog  of 
this  Act  licensed  for  the  sale  of  any  intoxicating  liquor 
for  oonsumption  thereupon  shall  not  he  qaalified  to 
reoeiye  a  licence  authorizing  such  sale  unless  thefoUow- 
ingcGMQditionsaresAtisfied."  One  of  these  conditions  is 
that  in  a  place  such  as  BCanchester  the  yalue  mus^  bs 
£30  per  annum.  Novr  as  a  mattsr  of  construction  it 
seems  to  me  that  this  Ooundl  Inn,  which  was  licensed 
in  1872  under  the  Act  of  1840,  is  not  within  the  enact- 
ing part  of  the  section  which  imposes  new  conditions. 
It  is  expressly  excluded  from  the  operation  of  section 
45,  and  is  left  subject  to  the  Act  of  1840.  There  is 
nothing  to  suggest  that  it  can  ever  be  brought  within 
the  operation  of  section  45.  There  are  two  classes  of 
houses  subject  to  distinct  statutory  provisions.  If, 
therefore,  I  am  at  liberty  to  construe  the  Act  of  1872 
apart  from  authority,  I  think  the  view  taken  by  the 
Lord  Ohief  Justice  and  Lawrance,  J.,  is  correct, 
though  I  prefer  to  arrive  at  the  same  conclusion  by 
relying  not  so  much  upon  the  opening  words  or 
section  45  as  upon  the  unrepealed  section  of  the  Act 
of  1840.  It  is,  however,  argued  that  we  are  bound 
by  principles  laid  down  by  the  House  of  Lords  in 
Freer  ▼.  Murray,  to  hold  that  the  enacting  part  of 
section  45  applies  to  every  oaae  where  there  has  not 
been  an  absolutely  continuous  enjoyment  of  a  licence 
from  1872  downwards.  I  have  not,  however,  been 
able  to  satisfy  myself  that  there  is  any  such  analogy 
between  section  19  of  the  Act  of  1869,  which  was 
under  discussion  in  Freer  v.  Murray ,  and  section  45  of 
the  Act  of  1872  as  would  compel  me  to  construe  the 
latter  as  the  appellant  j  ostices  desire.  Section  19  was  a 
restriction  upon  the  discretionary  power  of  the  justices 
under  the  Act  of  1828.  It  disabled  them  from  refusing 
a  oertiflcate  in  respect  of  a  certain  dass  of  houses  except 
for  specified  reasons.  It  applied  only  to  licences  "in 
force"  on  the  1st  of  May,  1869,  where  «an  applica- 
tion for  a  certificate ''  was  made.  It  was  held  1^  the 
Oouxt  of  Queen's  Bench  that  the  application  there 
referred  to  was  an  application  for  a  renewal  only, 
and  that  when  once  a  licence  had  been  dropped  a 
subsequent  applicant  could  not  claim  the  benefit  of 
the  section.  This  was  the  inteipretation  put  upon  it 
by  Parliament  in  subsequent  declaratory  statutes, 
and  was  adopted  by  the  Mouse  of  Lirds.  But  there 
ip  no  similar  words  in  the  Act  of  1872.  There  is  no 
reference  to  an  application.  The  only  reference  is 
to  the  house  itseU.  I  do  not  feel  the  force  of  the 
objection  that  Parliament  in  1872  must  be  considered 
to  have  had  in  view  only  the  protection  of  vested 
interests.  In  truth,  there  is  no  vested  interest  under 
section  19  or  otherwise  to  be  protected  iu  the  case  of 
the  Ooundl  Inn.  The  renewal  of  the  licence  may  be 
refused  by  the  justices  if  they  think  fit,  but  I  am 
not  prepared  to  say  that  they  axe  preduded  from 
granting  an  application  for  renewal  merely  on  the 
ground  that  the  annual  value  of  the  house  is  not  £30. 
It  is  needless  to  say  that  I  have  fdt  great  hesitation 
in  di£Ettinff  from  the  Master  of  the  BoUs  and 
Mathew,  L.J.  But  after  mature  reflection  I  sm 
unable  to  dissent  from  the  view  adopted  by  the 
Divisional  Oourt 

Appeal  dUov;ed. 

SolidtorB  for  the  appdlants,  B.  B.  Wkeatley,  Son, 
A  Daniel,  for  CohbeU,  Wheeler,  A  OobbeU,  Manchester. 

Solidtors  for  the  respondents,  Orowder$,  Vizard,  & 
Oldham,  for  Sockin,  Baby,  dk  Becktan,  Manchester. 
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Chan.  Div.  I 
Byrne,  J.  f 

Datis  v.  Town  Pbopbbtibs  Investmbnt  Oobpoba- 
TioN  (Limited),  (a.) 

Landlord  and  tenant — Covenant  /or  quiet  enjoyment — 
Assignment  of  reversion — Acta  done  by  assignees  upon 
land  acquired  by  them  subsequently  to  the  lease,  and 
not/rom  or  under  the  lessor — Breach  of  covenant — 
Interference  with  access  of  air  to  chimneys. 

In  a  covenant  in  a  lease  that  the  lessee  shall  peaceably 
enjoy  the  lands  demised  witfiout  any  disturbance  by  the 
lessor  or  his  assigns,  or  any  person  la'j;fully  claiming 
from  or  under  him,  the  latter  words  mean  lawfully 
claiming  under  him  the  right  to  do  the  acts  which  cause 
the  disturbance  A  covenant  for  quiet  enjoyment  in  a 
lease  muet  be  construed  with  reference  to  the  state  of 
things  at  the  date  of  the  covenant,  and  cannot  be  enlarged 
80  as  to  include  acts  done  upon  land  subseqiienUy  acquired 
by  an  assignee  of  the  reversion* 

L,  demised  offices  to  the  plaintiff  with  a  covenant  that 
the  plaintiff  should  peaceably  enjoy  the  offices  without  any 
disturbance  by  the  lessor  or  his  assigns,  or  any  person 
lawfully  claiming  from  or  under  him,  L,  afterwards 
assigned  the  reversion  after  the  term  to  the  defendant 
company.  The  defendants  subsequently  acquired  the 
house  next  door  to  the  demised  offices,  and  having  puUed 
it  do'jon  rebuilt  it  much  higher,  and  thtu  prevented  the 
access  of  air  to  the  chimneys  of  the  offvoes  and  caused 
them  to  smoke* 

Held,  that,  as  the  defendants  had  acted,  not  under 
colour  of  any  title  as  assignees  of  the  reversion,  but  in 
exercise  of  an  independent  right  of  property,  acquired 
aiiande,  and  after  the  original  lease,  they  had  not  com" 
mitted  any  breach  of  the  covenant. 

In  Jane,  1897,  a  lease  was  granted  by  one  Lee  to 
the  plaintiff  Ddvid  Da  vis  of  offijes  ou  the  ground 
floor  of  No.  119,  Ojlmore-row,  Birminghum,  for  a 
term  of  fourteen  years  from  September,  1897,  at  a 
yearly  rent  of  £100.  The  lease  contained  a  covenant 
for  quiet  enjoyment  in  the  form  hereafter  mentioned. 
In  tteptember,  1898,  the  reversion  in  the  offices  No. 
119,  Oolmore-ro<v  expectant  upon  the  determination 
of  the  lease  was  assigned  by  L^e,  the  lessor,  to  the 
defendant  company,  the  Town  Properties  Invest- 
ment Corporation  (Limited).  In  the  year  1900  the 
defendant  company  purchased  from  one  Barber,  who 
had  no  connection  with  Lee,  a  house  next  door  to  No. 
119,  Oolmore-row,  and  proceeded  to  pull  it  down 
and  to  erect  upon  the  site  new  buildings  of  much 
greater  height  than  the  dd  buildings.  This  caused 
the  chimneys  of  the  offices,  No.  119,  Oolmore-row, 
of  the  plaintiff  to  smoke,  so  as  materially  to  interfere 
with  the  quiet  enjoyment  of  one  of  his  rooms. 

The  covenant  for  quiet  enjoyment  in  the  lease  was 
as  follows:  "And  tne  lessor  doth  hereby  covenant 
with  the  lessee  that  the  lessee  paying  the  rent  hereby 
reserved  and  observing  the  covenants  and  conditions 
herein  contained  and  on  the  part  of  the  lessae  to  be 
observed  and  performed  shall  and  may  peacably  and 
quietly  possess  and  enjoy  the  said  offices  during  the 
said  term  without  any  eviction  or  disturbance  by  the 
lessor  or  any  person  lawfully  or  equitably  dauning 
from  or  undor  him."  And  it  was  provided  that  the 
expression  "  the  lessor  "  should  indude  the  executors 
administrators  and  assigns  of  the  lessor  where  the 
context  allowed. 

The  plaintiff  brought  this  action  for  a  dedaration 

(a.)  Reported  by  Nbyillb  Tebbtttt,  Esq.,  Bar* 
rister*at-Law. 
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that  the  acts  of  the  defendant  company  constitated  a 
braaoh  of  the  ooyenant  for  quiet  enjoyment,  and  for 
iin  injonctaon  restraining  the  defendant  company 
from  allowing  tte  bnildings  complained  of  to  remain. 

Norton,  K.C,  and  E,  Claytotiy  iot  pLiintifi^— A ooven- 
ant  for  quiet  enjoyment  in  not  oonfioed  to  acts  which 
affect  the  title  to  the  lands  granted.  Any  act  which 
interferes  with  the  enjoyment  of  the  land  by  the  lessee 
is  a  fareaoh  of  snch  a  ooTsnant  {Sandtrwm  v.  Mayor  of 
Berwiek'Upon-Tweed,  33  W.  B.  67,  13  Q,  B.  D.  647). 
andoannng  chimneys  to  smoke  by  interfering  wit  a 
aooess  of  air  is  such  an  act :  Tebb  ▼.  Cave,  48  W.  B. 
318,  [1900]  1  Oh.  642.  It  is  in  effect  a  personal 
ooveoant.  It  is  hers  expressed  to  bind  the  assigns  of 
the  lessor  and  oonseqnently  they  are  personsliy  bonnd 
alto :  David  y.  Sabin,  41  W.  B.  398,  [1893]  1  Ch.  523, 
37  SoLioiTOBS*  Journal.  248. 

LevtU,  K^C.f  and  Auiten  CartmeLl,  for  the  defendant 
company. — The  covenant  mnst  be  construed  with 
reference  to  the  property  of  the  lessor  at  the  time  it 
was  msde,  and  it  cannot  affect  property  sabse- 
qoently  acquired  by  him  oar  his  assigns :  Booth  y.  Alcock, 
21  W.  B.  743,  L.  R  8  Oh.  App.  663.  A  coYcnant  for 
quiet  en  joymentdoes  not  enlarge  the  rights  granted  by 
the  conyeyance  or  lease  {Leech  y.  Schufeder,  22  W.  B 
633,  L.  B.  9  Oh.  App.  463),  and  there  could  have  been 
no  grant  or  lease  by  the  lessor  or  his  assigns  the 
defendant  company,  oYer  the  land  adjoining  the  land 
leased  at  the  date  of  the  coTenant.  The  act  of  the 
defendant  company  complained  of  was  one  which 
they  had  a  right  to  do  as  owners  of  the  adjoining 
land,  and  was  not  a  direct  interference  with  the 
property  leased  to  the  plaintiff^  and  consequentiy 
not  within  the  covenant  for  quiet  enjoyment  even  if 
done  by  the  lessor :  HarrUon,  Ainalie,  dt  Go.  v.  Mun- 
cotter,  40  W.  B.  102,  [1891]  2  Q.  B.  680,  at  pp.  684, 
685.  A  covenant  cannot  be  a  personal  coyenaut  and 
at  the  same  time  run  with  the  land.  By  section 
11  of  the  Oonyeyandng  Act,  1881,  tHe  lessor  can 
btnd  his  reyersionary  interest,  but  at  the  date  of 
the  coyenant  neither  Lee  nor  tbe  defendant  com- 
pany had  any  interest  in  the  land  upon  which  the 
buildings  complained  of  are  built.  Upon  the  plun- 
tiff's  contention  the  operation  would  be  fluctuatiog 
and  enlarging  as  the  owner  of  the  reyersion  acquired 
fresh  property.  David  y.  8abin  is  a  different  case. 
There  the  dd^endant  had  himself  created  the  term 
out  of  which  the  incumbrances  complsined  of  were 
created.  This  action  coi:^d  not  haye  been  brought 
against  Lee,  as  he  has  not,  and  neyer  had,  anything 
to  do  with  this  adjoining  land.  How,  then,  can  it 
be  brought  against  his  assigns  ?  The  judgment  of 
Pry,  L.J.,  in  Sanderson  y.  Mayor  of  Berwick-vpon^ 
Tweed  must  be  laken  with  reference  to  the  facts  then 
before  the  court  (per  Lindley,  L.J.,  io  Bryant  y. 
2V«wr,  27  W.  B.  612,  L.  B.  4  0.  P.  D.  172). 

They  also  referred  to  Manchester,  Sheffield,  and 
Lincdnshire  Railway  y.  ATiderson,  [1898]  2  Oh.  394, 
at  p.  402,  47  W.  B.  Dig.  168. 

Cur.  adv.  vtdt. 

Aug.  12.— Bybnx,  J.— The  rebuilding  with  tbe 
ensutug  result  would  not  afford  a  right  of  action 
against  a  stranger :  Bryaiit  y.  Lefever,  On  the  other 
hand,  it  is  such  a  substantial  interference  with  the 
enjoyment  of  the  property  demised  as  to  constitute  a 
breach  of  a  coyenant  for  qaiet  enjoyment  if  caused 
by  the  lessor  or  any  person  lawfully  or  equitably 
claiming  from  or  uodfr  him  within  the  meaning 
of  the  coyenant  in  the  lease:  [His  lordship  then 
read  the  coyenant  and  section  11  of  the  GJonyey- 
anoisg  Act,  1881.]  The  question  here  is  whether  or 
not  tiie  defendants  axe  liable  as  for  a  breach  of  the 
oofenant,  they  being  assignees  of  the  reyersion  of  the 


demised  premises ;  but  not  haying  done  the  act  com- 
plained of  under  colour  of  any  title  as  such  assignees, 
but  in  exercise  of  an  independent  right  of  property 
'acquired  ediunde,  and  after  the  date  of  original 
lease,  no  question  as  to  derogation  from  grant, 
or  estoppel,  arises.  The  true  meaning  and  effect 
of  coyenants  for  quiet  enjoyment  as  between  lessor 
and  lessee  was  folly  considered  in  Harrison,  Ainslie, 
dk  Co,  y.  MunoaaUr,  Lord  Bsher,  M.B.,  says  in  his 
judgment,  40  W.  B.,  at  p.  103,  [1891]  2  Q.  B.,  at  p.  684 : 
*'  In  this  case  the  first  question  is.  Was  the  enjoyment 
of  the  plaintiffs'  mine  interrupted  in  the  sense  in 
which  that  word  is  interpreted  in  the  coyenant?  I 
haye  no  doubt  that  it  was.  Formerly  it  was  thought 
that  a  coyenant  for  quiet  enjoyment  only  applied  to 
an  interference  with  tbe  title  of  the  coyenantee,  but 
npou  more  careful  consideration  it  was  held  tbat  it 
applied  to  an  interference  with  the  enjoyment  of  the 
thing  demised ;  and  it  seems  clear  that  there  may  be 
an  interference  with  the  enjoyment  of  property  with* 
out  any  interruption  to  or  interference  with  the  tide 
to  it.  The  case  of  Sanderson  y.  Mayor  of  Berwick- 
upon-Tweed  is  a  clear  authority  that  the  interruption 
contemplated  by  the  coyenant  need  not  necessarily  be 
an  inte^erence  with  the  titie,  but  may  extend  to  an 
interference  with  the  enjoyment ;  and  that  decision 
interpreted  in  that  way  was,  in  my  opinion,  authorized 
by  the  case  of  Shaw  y.  Stenton,  6  W.  B.  327, 2  H.  &  N. 
858,  but  it  goes  no  further.  In  the  first-named  case 
Fry,  L.J.,  who  gaye  the  judgment  of  the  court,  has 
stated  an  abstract  proposition,  and  has  used  words 
which,  if  re^^uded  merely  as  the  statement  of  an 
abstract  proposition,  would  carry  the  liability  of  tiie 
person  gi?ing  such  a  coyenant  to  a  great  lengUi ;  but, 
looking  at  the  words  used,  and  bsarinx  in  inind  what 
was  the  subject-matter  of  that  particular  case,  it  will 
be  seen  that  our  decision  in  the  present  case  is  entirely 
consistent  with,  and  within  the  meaning  of  the 
language  used  in  that  judgment.  '  It  apoears  to  us 
to  be  in  eyery  case  a  question  of  fact  whether  the 
quiet  enjoyment  of  the  land  has  or  has  not  been 
interrupted.'  That  is  the  first  proposition,  and  in  this 
case  I  &all  determine  that  question  of  fact  in  fayour 
of  the  plaintiffs ;  for  to  swamp  a  man's  mines  so  that 
he  cannot  work  them  is  certainly  to  interrupt  the 
enjoyment  of  them.  The  judgment  goes  on,  'And 
where  the  ordinary  and  lawful  enjoyment  of  the 
demised  land  is  substantially  interfered  with  by  the 
acts  of  the  lessor,'  that  is,  by  the  acte  of  the  person 
who  has  entered  into  the  coyenant, '  or  those  lawfully 
claiming  under  him.'  I  pause  there  for  a  minute. 
Not  only  must  the  enjoyment  be  interrupted,  but  it 
must  be  interrupted  by  the  acts  of  the  lessor  or  those 
deiming  under  him.'  The  last  words  require  some 
definition  and  limltetion.  Oonsidering  what  was 
being  discussed  I  haye  no  doubt  that  the  proper 
meaning  of  these  words  is  <  by  the  acto  of  the  lessor 
or  of  those  claiming  under  him  the  right  to  do  the 
acte  which  caused  the  interruption.' " 

It  appears  to  me  that  the  acts  done  b^r  the  defendants 
were  not  done  by  them  claiming  the  right  to  do  such 
acte  as  authorized  by  or  daimiog  under  the  plaintiff's 
lessor,  but  in  exercise  of  their  rights  under  an  inde-' 
pendent  tttie  acquired  subsequentiy  to  the  date  of  the 
coyenant.  I  think  that  the  coyenant  must  be  con- 
strued haying  regard  to  the  drcumstaoces  which 
existed  at  the  date  of  the  lease,  and  that  the  assignees 
of  the  reversion  cannot  be  held  liable  for  acts  lawfully 
done  under  an  independent  titie  created  subsequently 
to  the  lease.  David  y.  Sabin,  relied  on  by  the  plain- 
tiff, is  not  an  authority  for  the  proposition  that 
f  ssignees  of  a  reyersion  in  one  property  are  hj  reason 
of  the  existence  of  a  coyenant  for  quiet  enjoyment 
thereby  precluded  from  making  lawful  use  of  another 
property  acquired  by  them  in  good  faith.    There  is 
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much  force  m  Mc,  LeveBt's  obsereation  that  to  hold 
tteplMutiffenlatled  to  reUef  would  be  to  hold  that 
the  rights  and  liabiHties  under  the  covenant  are  not 
aeflned  as  at  the  date  of  the  covenant,  but  that  they 
•re  liable  to  grow  as  the  covenantor  acquires  new 
properties.  I  think  that  the  case  of  BoM  v.  Alcock 
supports  the  view  that  the  obligations  of  the  lessor 
are  co  be  considered  as  at  the  date  of  the  lease.  On 
TOnsidwafaon  of  the  whole  case  I  am  of  opinion  that 
the  plamtaff  fails.  ^ 

Judgment  for  the  defendant 


High  Court. 


Chan.  Div.  \ 
Byrne,  J.   }  May  7,  8,  9;  Aug.  6,  1902. 

Watts  v.  Buoknall.  (a.) 

Company-^ Prospectua-^Non-dUcloBurt   of  oontracU^ 
Knowingly  issue  ''--Waiver  dause-^Contracts  to  he 

T^i^rr^^*  -^VJik  ^i^^o»^— Companies  Act,  1867  (30 
d?  31  Vtct,  c.  131),^.  38.  ^ 

The  defendant,  who  was  a  director  of  a  company,  took 
part  tnusuing  a  prospectus  invUing  persons  to  subscribe 
for  shares  %n  the  company.  The  prospechis  did  not  dis- 
close certain  material  contracts  which  had  been  entered 
?S^4  "^r^T'"^  ^  section  3S  of  the  Companies  Act, 
reb7.  It,  however,  contained  a  clause  stating  that  con- 
tracts relating  to  the  formation  and  promotion  of  the 
company  had  been  entered  into,  and  that  these  "are,  or 
maybe;  wUhin  the  mh  section  of  the  Act,  and  that 
applicants  fiyr  shares  were  to  be  deemed  to  have  waived 
aU  datms  against  directors  and  others  for  the  section  not 
being  more  fully  complied  wUh.  The  defendant  did  not 
know  of  the  undisclosed  contracU,  and  was  content  to 
leavethe  statenumts  of  the  prospectus  to  others  without 

faith  of  the  prospedus  and  without  notice  of  the  previous 

"^H^kTAPT  !fr**"^  ^-^  *^  ^^*«  anadtion 
agoMiet  the  defendant  for  compensation. 

_Setd,  that  the  defendant  had  ''knowingly  issued'' 

^^Tk  """^J^*  ^'^^^  '^  circulLnces  his 
ignorance  of  the  undisclosed  contracts  was  no  answer  to 
tne  action. 

EM,  also,  that  the  waiver  clause  did  not  fairly  dis- 
close what  it  was  that  the  intending  investor  should  ioaive, 

?!!!f  „  Ww  ^"^  "^ifr^^  ^^  defendant  from  liability 
for  non-disclosure  of  the  contract. 

Action. 

This  was  an  action  by  a  shareholder  of  a  compaDv 
agamst  a  durector  for  having  omitted  from  the 
pospecfcus  any  mention  of  material  contracts  entered 
into  prior  to  its  issue.  «iwrea 

R,2il^'!?jr?r^«^'*^*''''}xT"  *h«  Worcestershire 
Brewery  and  luting  Co.  (Limited),  which  was  in- 

22SSSf  tw.^^^^  ^^3  '^'  *^«  pnrp^^f 
MqulTOg  two  breweries  known  as  "  Bucknall's 
Brew«^''  and  the  -Delph  Brewery,"  and  oertiin 
licensed  houses,  plant,  and  effects  of  these  breweries. 
In  the  same  month  a  prospectus  was  issued  invitinir 
persons  to  subscnbe  for  shares  in  the  company, 
-ij^f  defendant.  T.  8.  Buoknall,  w*s  one  of  the 
durectors  of  the  company,  and  his  name  so  appeared 
upon  the  prospectus  and  he  took  part  in  ito  pr^ira- 

_  The  prospectus  gave  (among  other  things)  par- 
taoulars^of  the  property  to  be  purchased  Ind  the 

(a.)  Reported  by  Nbvillb  Tkbbutt,  Ksq.,  Bar- 
rister-at-Law. 


purchase  price,  and  stated  that  tlie  veadars  (who 
promoted  the  company  and  had  acquired  the  proper- 
ties to  resell  at  a  profit)  were  to  p^y  th«  whole  of 
the  expenses  of  formatloa  and  regiitration  of  the 
company,  except  certain  stamp  duties  and  legal 
charges,  and  that  a  contract  for  purchase  had  beea 
entered  into,  being  aa  agreemeat  dated  the  Ist  day  of 
December,  1896.  between  B. 8.  Clareiuont  (who repre- 
sented the  venders)  of  the  one  part  and  H.  Broad- 
bridge  as  a  trustee  on  behalf  of  the  company  of  the 
other  pare,  and  that  copies  of  the  contract  could  be 
inspected  at  the  oflBloe  of  the  compwy  by  applicants 
for  shares  until  allotment.  It  also  contained  the 
following  clause : 

"During  the  negotiations  for  the  purchase  of  the 
properties  and  the  formation  of  the  company  con- 
tracts have  been  entered  into  between  various  parties 
with  reference  to  the  formation  and  promotion  of  the 
company,  and  the  subscription  of  its  capital,  but  to 
none   of   which    the   company   is    a   party.       The 
businesses  agreed  to  be  purchased,  or  some  of  them, 
will  be  taken  over  subject  to  all  existing  contracts 
which  are  of  the  ordinary  trade  character.    The  con- 
tract! referred  to  in  this  paragraph  are.  or  may  be, 
contracts  within  the  meaning  of  the  38th  section  of 
the  Compaoies  Act,  1867,  and  accordingly  applicants 
for  shares  are  to  be  deemed  to  have  notice  of  the  said 
contracts,  and  to  have  agreed  with  the  company  (as 
trostee  for  the  directors  and  other  persons  liable)  to 
waive  all  claims,  if  any,  against  them  for  not  more 
fully  complying  with  the  requirements  of  the  said 
section,  and  allotments  will  ouly  be  made  upon  this 
express  condition." 

The  Contract  of  the  1st  of  December,  1896.  men- 
tioned in  the  prospectus  was  oue  for  ttie  purchase  of 
the  propDrties  of  the  company  for  £410,000.  It 
provided,  by  clause  3,  th*t  the  v'^ndor  should  show  a 
g  lod  title  to  the  hereditament  i  purchased  **  in  accord- 
HQoe  with  the  contracts  uader  which  he  purchased  the 
same." 

The  plaintiff  upon  the  faith  of  the  prospectus 
applied  for  and  had  allotted  to  him  upon  the  terms  of 
the  prospectas  twenty  6J  per  cent,  preference  shares  of 
£10  each  in  the  company,  for  which  he  paid  £200. 
He  subsequently  discovered  that  prior  to  the  issue  of 
the  prospectus  there  had  been  other  contracts  con- 
nected with  the  formation  of  the  company  which 
were  admitted  to  be  material  to  be  disclosed ;  from 
some  of  these  contracts  it  appeared  that  the  vendors 
had  agreed  to  purchase  the  properties  sold  to  the 
company  at  a  less  amount  than  the  sale  price  to  the 
company.  He  therefore  brought  this  action  alleging 
that  the  shares  he  had  taken  were  of  no  value,  and 
he  claimed  a  declaration  that  the  defendant  was 
liable  to  pay  him  compensation  for  his  loss. 

The  defendant  alleged  that  he  did  not  know  of 
the  existence  of  the  undisclosed  coatraots  at  the  time 
of  the  issue  of  the  prospectus.  Farther  particulars  of 
his  knowledge  and  col  duct  at  that  time  will  be  found 
in  the  judgment  of  the  learned  Judge. 

Norton,  E.G.,  and  J.  Bicardo,  for  the  plaintiff— 
The  prospectus  is  fraudulent  on  the  part  of  the 
defendant  under  section  33  of  the  Companies  Act, 
1867,  because  it  omits  to  disclose  material  contracts. 
The  defendant  cannot  be  heard  to  say  that  he  did  not 
know  of  those  non'racts,  as  the  contract  of  the  1st  of 
December,  1896,  nientioned  in  the  prospectus 
mentions  these  previous  contracts.  Nor  will  the 
waiver  clause  in  the  prospectui  save  the  defendant 
from  liability.  It  does  not  sufficiently  disclose  the 
rights  to  be  waived.  It  is  tricky  and  misleading. 
There  were  admittedly  contracts  already  entered  into 
which  were  materinl  to  be  disclosed,  and  yet  it  says 
that  these  contracts  "are,  or  may  be,"  within  the 
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38th  lecticm:  Greenwood  y.  Leaihershod  Wheel  Co., 
[1900]  1  Oh.  421,  48  W.  B.  Dig.  35,  and  Cachett  y. 
Kesmck,  60  W.  B.  10  (now  nnder  appeal). 

They  also  referred  to :  Twycrosa  v.  Grant,  25  W.  R. 
701,  2  0.  P.  D.  469  ;  SvMivan  y.  MUccdfe,  29  W.  B. 
181,  L.  B.  5  U.  P.  D.  455;  and  Amiton  y.  Smith,  37 
W.  B.  739,  41  On.  D.  348. 

LevfUt  K.G.,  Boufden,  E.G.,  and  A.  M,  Bremmerf 
for  the  defendant — ^Ihe  defendant  did  not  know  of 
the  existenoe  of  the  contracts  in  question,  and  did  not 
knowingly  issue  the  protpeotos.  To  *' knowingly 
issue  **  you  must  intentionally  omit  the  contracts : 
see  ohseryations  of  Oookbum,  O.J.,  in  Twycroee  y. 
Gromi,  25  W.  B.,  at  p.  717,  2  0.  P.  D.,  at  p.  542  ;  of 
PitfweJl,  J.,  in  Baby  y.  Ke$unek,  50  W.  B.  14; 
and  of  Lindley,  L. J.,  in  Low  y.  Bouverie,  40  W.  B. 
50,  [1891]  3  Oh.  82,  at  p.  103.  Next,  a  wsiyer 
dauM  it  yalid:  see  Buddey  on  Oompanies  (8th 
ed.),  p.  656.  The  waiyer  dauie  here  is  not  mts- 
lesding,  it  sufficiently  refers  to  all  the  contracts  the 
omission  of  which  is  complained  of.  They  all  bad 
reference  "to  the  formation  and  promotion  of  ^e 
company."  If  they  had  not  done  so  they  would  not 
haye  been  material  to  be  disclosed:'  Greenwood  v, 
Leathershod  Wheel  Go.  is  distinguishable,  for  there  the 
promoter  was  stipulating  for  his  own  contract  to  be 
waived.  Again,  the  plaintiff  must  show  that,  if  he  had 
known  of  tiie  undisclos<td  contracts  he  would  not 
h«ye  taken  his  shares,  and  he  has  not  done  so. 

Norton,  in  reply. — '*  Knowingly  issue  **  means  issue 
knowing  of  the  prospectus.  It  does  not  refer  to  the 
contracts  to  be  disclosed. 

At  the  .oonclu«ion  of  the  arguments  his  lordship 
Slid  that  he  would  reserye  his  judgment  until  after 
the  Oourt  of  Appeal  had  giyen  judgment  in  Gackett 
y.  Kenoiek* 

Gur.  adv,  vtilt, 

Aug.  5.— BuCKLBY,  J.— Most  of  the  legal  considera- 
tions inyolved  in  the  present  case  haye  so  recently 
bnen  stated  by  FarweU,  J.,  in  the  case  of  Gackett  y. 
Kentnck,  affirmed  on  appeal  since  the  present  esse 
was  heard,  71  L,  J.  Oh.  641,  50  W.  B.  Disr.  32, 
that  it  is  unnecessary  now  to  repeat  them.  It  has 
been  clearly  proyed  before  me  that  the  plaintiff 
spplied  for  his  shares  upon  the  faith  of  the 
prospectus  without  notice  of  the  contracts,  and 
also  that  th<»  defendant  was  a  director  ''  knowingly 
issuing"  the  same  within  the  meaning  of  the 
section.  It  is  not  disputed  that  one  or  more  of 
the  contracts  in  respect  of  which  the  statutory 
requirements  haye  not  been  complied  with,  were 
material  to  be  known  by  an  intending  applicant  for 
shares,  and  the  substantial  defences  are,  first,  that  the 
defendant  did  not  in  fact  know  of  the  existence  of 
these  particular  contracts ;  and,  secondly,  that  the 
plaintiff  has  waiyed  any  right  he  might  otherwise 
have  possessed  by  the  terms  of  his  application  for 
shares  and  of  the  prospectus,  the  appUoation  being 
for  an  allotment  upon  the  terms  of  the  prospectus. 
The  defendant  took  part  in  the  preparation  of  the 
prospectus.  Prior  to  1889  he  had  been  proprietor  of 
fiuoknall's  Brewer?.  But  in  April  of  that  year  he  had 
disposed  of  it.  He  read  thd  mole  of  the  prospectus. 
He  did  not  a»k  to  see  the  contract  for  purchase  therein 
mentioned,  Olaremont  to  Broadbridge,  of  the  1st  of 
I>eoember,  1896 ;  he  says  he  may  haye  seen  it,  but 
<lid  not  read  its  contents.  He  neyer  asked  whet  the 
contracts  were  which  were  refenred  to  ia  the  waiyer 
olause.  Upon  his  own  eyidence  he  left  all  the 
matters  referred  to  on  the  last  page  of  the  prospectus 
to  the  legal  men,  and  he  was  willing  to  iMye  those 
itatemenu  to  others,  and  again  he  says:  "Any 
■tstements  as  to  legal  matters  I  was  content  to  take 


from  my  co-directors.  As  to  such  matters  as  I  did 
not  understand  and  did  not  ask  about,  I  was  content 
to  rely  on  my  co-directors  and  the  solicitors."  I 
haye  not  to  deal  wit^  a  case  where  a  director  has 
made  inquiry  about  the  contracts,  or  where  he  neyer 
badnoticeof  theexistenceof  contracts,  cr  where,  having 
attempted  to  di»coyer  the  truth,  he  has  himself  been 
deceiyed,  nor  is  it  a  case  where  he  has  been  adyised 
by  his  legal  adyisers  that  ]Mrticnlar  contracts  axe 
not  such  as  need  be  referred  to  in  the  prospectus. 
He  has  been  content  simply  to  take  the  statements 
in  the  prospectus  as  they  stand  without  further 
inquiry,  and  he  has  wilfully — that  is,  with  knowledge 
that  he  is  doing  so— abstained  from  inquiry.  It 
appears  to  me  that  this  state  of  circumstances  does 
not  afford  an  answer  to  the  fraud  to  be  imputed  in 
consequcDce  of  statutory  enactment  by  reason  of  the 
omission  to  mention  material  contracts.  The  d8th 
section  imposes  an  obligation  tiie  breach  of  which 
renders  the  director  of  a  company  as  liable  as  he 
would  haye  been  independentiy  of  the  section  in  an 
action  of  de^t,  had  it  oeen  proyed  that  he  had  acted 
fraudulentiy — ^that  is,  if  he  had  wilfully  made  a  mis- 
representation, or  had  made  a  representation  reck- 
lessly and  without  caring  whether  the  statement  was 
true  or  false.  To  hold  otherwise  would  be  to  hold 
that  the  38th  section  has  no  application  in  cases 
where  a  director  could  proye  that  he  was  tuo  csreless 
to  yerify  what  he  was  putting  forward  in  the  pro- 
spectus, or  eyen  where  he  joined  in  puttmg  forward 
a  prospectus  simply  because  his  co-directors  aiked 
him  to  do  so.  He  is  responsible  lor  what  is  stated  in 
the  prospectus,  and  in  cases  under  the  38th  seccion  he 
is  responsible  as  for  a  fraudulent  document.  I  am 
dispoMd  to  think  l^t,  haying  regard  to  the  terms  of 
the  section,  the  plea  of  ignorance  on  the  part  of  a 
director  can  only  m  maintained  where  the  facts  would 
enable  him  to  establish  a  right  to  say  that  the  pro- 
spectus was  not  a  document  for  which  he  was 
responsible,  or,  in  other  words,  that  he  had  in  fact 
been  defrauded  or  deceiyed  into  giying  his  sanction 
to  a  document  which  was  not  his. 

The  other  point  is  as  to  the  effect  of  the  waiyer 
clause  in  the  prospectus ;  and  it  is  now  demly  estab- 
lished that  a  man  may  waiye  or  release  his  statutory 
right  to  haye  the  datu  and  names  of  parties  to 
material  contracts  set  out  in  a  prospectus.  Byery 
device  to  ayoid  giving  to  intending  shareholders  that 
information  which  tiie  Imw  says  they  should  haye 
is  from  time  to  tmie  retorted  to.  My  yiew  is  that 
it  is  a  true  statement  of  the  law  to  say  that  no  pro- 
tection can  be  afforded  to  those  responsible  for  the 
issue  of  a  prospectus  under  a  waiyer  clause  which  they 
invited  subscribers  to  submit  themselyes  to,  unless  they 
fairly  disclose  what  is  tbe  nsture  of  the  rights  which 
they  ask  should  be  released  or  waived.  Large  print, 
little  print,  italics,  red  ink,  and  other  attractive 
devices  in  other  parts  of  the  prospectus  to  lead  the 
unwary  away  from  the  true  path  of  inquiry  are  only 
specimens  of  the  art  of  deoeiyiog,  and  an  apparent 
candour  may  be  a  most  potent  enicine  of  deception. 
In  the  present  case  there  are  at  least  six  documents 
proyed  besides  that  mentioned  in  the  prospectus  (I 
leaye  out  those  not  satisfactorily  proved)  to  disclose 
which  would  haye  had  a  most  material  bearing  upon 
a  decision  whether  or  not  to  apply  for  shares,  and  I 
do  not  think  iJiat  tbe  present  prospeotas  sufficiently 
discloses  the  fact,  which  appears  from  the  documents 
not  spedfioiJly  mentioned  in  the  prospectus,  of  the 
enormous  loading  in  the  way  of  promotion  profits 
which  was  in  existence  at  the  date  of  ite  issue.  I  say 
that  tbe  prospectus  does  not  fairly  disclose  what  it  is 
that  the  mtending  inyestor  is  asked  to  waiye ;  and  I 
notice  particularly  the  words  "are  or  may  be"  in 
respect   of  oontraote  about  which  there   is  not   a 
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shadow  of  doubt  I  find  also  the  oollooatioa  of 
ordinary  trade  oontraots  with  promoting  contracta. 
Tiiete  are  elements  in  aniying  at  the  oonclosion  I 
have  come  to»  whioh  is  that  there  is  not  an  honest 
and  fair  statement  of  the  nature  of  the  oootracts 
whioh  persons  applying  are  invited  to  waive.  Tciere 
must  be  judgment  for  the  plaintiff  for  £200  and 
interest  at  4  per  oent.  from  the  date  at  whioh  the  last 
dividend  was  paid,  and  costs. 

Judgment  for  Hit  plaintiff. 

Solioiton,  Joseph  Davie ;  Aehurett  Morrie^  Oriep,  Jb 
Co.,  for  W.  N.  Talbot,  Kidderminster. 


K  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  [         Jane  17,  1902. 
Darling  and  Channell,  JJ.)     j 

Walter  v.  Yaldbw.  (a.) 

Limitation  Statutes — Recovtry  of  land — Surrender  of 
lease— Merger—Real  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  57),  s.  2 

A  tenant  cannot  by  the  surrender  of  his  lease  convey  to 
his  landed  any  better  title  than  he  could  grant  to  a 
third  person  by  assignment  or  underlease. 

In  1837  A.  granted  a  lease  of  three  lives  to  B.  In 
1885  B.  surrendered  his  lease  to  A.  The  last  of  the 
three  lives  dropped  in  1895.  In  an  acti<m  by  A.  against 
(7.,  a  trespasser,  who  had  by  himself  or  his  predecessors 
been  in  possession  for  more  than  thirty  years, 

Held,  that  the  Statute  of  Limitations  began  to  run  as 
against  the  landlord  in  1895  and  not  1885 

Held,  further,  that  a  lease  for  years  was  nGt*^a  par- 
Ocular  estate  on  which  any  future  estate  or  interest  was 
expectant "  within  the  meaning  of  section  2  of  the  Real 
Property  Limitation  Act.  1874,  and  that,  therefore,  the 
period  fixed  by  the  Act  was  twelve  years  and  rwt  six. 

Appeal  from  the  decision  of  the  judge  of  the  Berk- 
shire Cknmty  Court,  sitting  at  Blading,  holding  that 
the  plaintiff  was  eatitled  to  recover  possession  of 
about  half  an  acre  of  land  situate  in  the  m^nor  of 
Barkham. 

In  1837  the  then  lord  of  the  manor  granted  a  lea^e 
of  the  land  to  one  Pothecary  for  nioety-nine  years 
or  three  lives,  whichever  period  expired  first. 

The  plaintiff,  in  1882,  parohaied  certain  heredita- 
ments, including  the  defendant's  land,  and  a  convey- 
ance was  executed,  but  by  some  error  the  laud  in 
question  was  not  conveyed  to  him. 

In  1884  a  conveyance  was  executed  by  liCr.  Lsveson 
Gower,  the  then  lord  of  the  manorj  coaveying  to 
the  plaintiff  the  manor  of  Barkham  and  certain  other 
hereditaments. 

In  1885  Pothecary  surrendered  his  lease  to  the 
plaintiff. 

The  last  of  the  three  lives  died  on  the  4th  of 
February,  1895. 

lu  1900  a  conveyance  was  executed  at  the  vendor's 
expense,  redting  that  by  a  clerical  error  a  certain 
heredifament  had  been  omitted  from  the  conveyance 
of  1882  conveying  to  the  plaintiff  the  land  in  ques- 
tion, and  ia  August,  1901,  the  plaintiff  commenced 
this  action  for  ejectment. 

The  defendant  claimed  the  benefit  of  the  Statute  of 
Limitatioos. 

The  county  coart  judge  gave  judgment  for  the 
plaintiff. 

The  defendant  appealed. 

(a.)  Reported  by  0.  Q.  Wilbraham,  Esq.,  Barrister- 
at-Law. 


St,  Qerrans,  for  the  defendant. — By  reason  of  the 
surrender  in  1885  the  lease  became  merged  in  the 
freehold,  and  the  statute  runs  as  aguost  the  plaiatiff 
from  that  date.  Tbe  property  in  question  did  pass 
by  the  deeds  of  1882  and  1884.  The  plaintiff  had  then 
acquired  a  good  titie,  and  could  have  turned  the 
defendant  out:  Rankin  v.  M*Murtry,  24  L.  B.  Ir. 
0.  L.  290.  Then  the  period  fixed  by  section  2  of  the 
Beal  Property  Limitation  Act,  1874,  is  six  years.  It  is 
dear  law  that  a  l^ase  for  years  can  be  a  partiouLar 
estate  (White  v.  Earl  of  Devon,  45  W.  B.  27,  [1896] 
2  Oh.  562)  and  this  is  a  particular  estate  on  wutcU  a 
futare  estate  is  expectant  within  the  meaning  of  the 
section. 

Buckmaster,  K.C.  (Walsh  with  him),  for  the 
plaintiff.— The  deeds  of  1882  and  1884  di  1  not  pass 
the  property  to  the  plaintiff.  But  even  if  they  did, 
the  surrender  by  Pothecary  would  not  aocderate 
plaintiff's  right  as  against  tiie  defendant,  who  had 
acquired  an  absolute  right  as  against  Pothecary. 
Potheca^'s  tide  was  gof  e  and  he  had  nothing  he 
could  assisni  to  anyoDeelse:  Ecclesiastical  Commissionere 
V.  Rowe,  29  W.  B.  159,  5  App.  Oas.  736.  As  r^^ds 
the  second  point,  the  words  of  the  second  section  of 
the  Beal  Property  L.mitadon  Act,  1874,  do  not  apply 
to  tbis  case.  It  i^  a'imitted  that  a  lease  may  be  a 
particular  estate,  bat  the  language  of  the  section  ia 
directed  to  lands  in  settlement  and  not  to  leases 
created  by  the  owner. 

Lord  Alyerstone,  L.O.J. — In  this  case  the  county 
court  judge  has  decided  that  Mr.  Walter,  the  plaintiff, 
made  out  a  good  titie  to  justify  a  judgment  in  his 
favour  to  recover  possession  of  the  messuage.  The 
material  facts  appear  to  be  that  in  1887  the  then  lord 
of  the  manor  leased  the  property  to  a  gentleman 
named  Pothecary  for  nine^-nine  years  or  tliree  lives ; 
and  it  is  agreed  that  the  last  of  these  lives  dropped 
on  the  4th  of  February,  1895.  It  is  said,  and  tbe 
conveyance  appears  to  have  been  put  in,  that  in  1867 
Mr.  Yalden,  the  defendant,  purdiased  the  property 
as  a  freehold  from  somebody  of  the  name  of  WattSi 
and  there  is  nothing  before  us  to  show  that  Yalden 
at  any  time  held  unaer  Pothecary  or  purported  to  be 
his  assignee  or  sub-lessee.  In  1882  there  was  a  oon* 
ve$anceto  Mr.  John  Walter  of  certain  named  lands, 
and  it  is  said  tiiat  this  particular  property  was 
intended  to  have  been  conveyed  by  that  deed.  T^e 
eonveyance  of  the  property  was  by  plan  and  schedule 
of  the  property,  and  one  cui  see  that  the  coloured 
plan  does  not  include  this  particular  site.  In  1901 
tiiere  was  a  conveyance  of  this  specific  piece  of  pro- 
perty, and  the  conveyance  recites  tliat  it  was  omitted 
by  accident  from  the  conveyance  of  1882.  In  1884 
there  was  a  conveyance  of  the  manor  of  Barkbam  by 
Mr.  Leveson  Gbwer  to  IM^.  John  Walter,  and  of  certain 
other  properties  which  were  not  shown  to  be  lands  of 
the  manor,  and  which,  upon  the  face  of  the  convey- 
ance, as  I  read  it,  if  I  am  riffht.  are  not  stated  to  be 
lands  of  the  manor.  In  1885  Mr.  John  Walter, 
stating  that  he  had  got,  and  no  doubt  believing  that 
he  had  got,  the  f  reeUolds  of  the  manor,  and  mskt  he 
had  also  got  tiie  freehold  of  the  property  which  had 
been  the  subject  of  this  lease,  accepts  a  surrender 
from  Pothecary.  Now,  it  has  been  argued  by 
Mr.  Buckmaster  that  we  ought  to  assume  that  Mr. 
John  Walter,  or,  rather,  the  present  plaintiff,  did  not 
get  the  property  except  under  these  deeds  of  1882 
and  1901.  We  are  not  prepared  to  decide  that 
question.  We  are  not  prepared  to  say  that  we  can 
base  our  judgment  upon  the  view  that  the  pro- 
perty may  not  have  parsed  under  the  convey- 
ance of  1884 ;  and  if  it  had  been  necessary  to  deal 
with  tiiat  particular  matter  for  the  purpose  of 
deciding      tne     rights     of      the     parties     it     is 
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pofldUe  there  might  haye  to  be  aome  farther 
ioqniry.  I  do  not  know  that  we  have  raflSidently 
ooiuid«ied  what  if  the  actual  effect  of  the  lease  of  1837 
and  the  conTeyanoe  of  1884,  bat  there  certainly  may 
have  been  lome  gronnd  for  the  argument  which  Mr. 
St  Qerrans  h%«  f^dresaed  to  ui,  that  Mr.  John  Walter 
wai  entitled  to  the  freehold  in  1884,  and  that,  there- 
fore, there  wat  a  surrender.  There  are  two  other 
points,  both  of  which  must,  in  oar  opinion,  be 
decided  in  favour  of  the  plaintiff!  It  is  iirst  con- 
tended that  by  virtue  of  the  provisions  of  the  second 
section  of  the  Beal  Property  Limitation  Act  of 
1874  the  important'  period  m  this  case  was  six 
years  from  the  death  of  the  last  life  in  the  leases 
—namely,  1895.  It  was  contended  that  the  term 
of  years  was  a  particular  estate  under  that  section, 
and  that  the  estate  taken  by  the  reversioner  was  a 
future  estate  or  interest  under  that  section.  I  think 
it  is  clear,  on  the  consideration  of  the  arguments 
which  have  been  addressed  to  us,  that  that  cannot  be 
maintained.  If  that  were  so,  a  person  who  granted  a 
lease  is  entitled  to  the  reversion  as  a  future  estate 
within  the  meaning  of  that  section.  I  do  not  thick 
it  is  possible  to  mamtain  that  argument,  and  I  think 
that  that  section  was  intended  to  apply  to  futare 
estates  created  by  the  reversioner,  and  certainly  not 
to  the  mere  reversion  itself  after  the  term  of  years, 
and  therefore  the  argument  that  the  term  must  be 
)iaiited  to  six  years  from  the  expiration  of  the  lease- 
bold  term  seems  to  me  to  fail. 

The  other  point  is  certainly  one  which  is  of  some 
difficulty,  and  has.  merited  the  very  able  argument 
which  haa  been  addressed  to  us.    It  was  suggested, 
on  behalf  of  the  appellant,  that  inasmuch  as  thtre 
was,  or  assuming  there  was.  a  surrender  to  a  person 
entitled  to  tbe  freehold  in  1886,  therefore  for  the  pur- 
pose we  are  now  considering  the  time  must  be  taken  to 
Have  commenced  to  run  in  1885.    Mr.  Buckmaster's 
argument  is  that  that  is  not  so,  and  that  the  effect  of 
the  posaesaion  by  Mr.  Yalden  is  that  be  had  acquired 
a  right  which  could  not  be  defeated  by  the  lessee,  or 
by  the  reversioner  during  the  term  of  the  lesse.    It  is 
contended  by  the  appelant  that  as  the  trespasser 
acquires  that  whioh  would  be  a  fee  simple,  that  as 
soon  as  the  term  is  merged  in  the  freehold  the  time 
runs,  and  that  you  cannot  look  to  the  unexpired  term 
of  the  lease  in  order  to  fix  the  time  when  the  Statute 
of  limitations  begins  to  run.    One  or  two  considera- 
tions show  that  argument  cannot  be  right.    It  is 
quite  ^ain  that  if  Mr.  Yalden  has  by  so  many  years' 
possession  acquired  the  right  to  the  possession  of  the 
property  as  against  Pothecary,  the  latter  could  not  de- 
prive hka,  so  to  speak,  of  any  right  he  has  gained  by 
assignment  or  by  underlease,  and  it  seems  to  me  to 
follow,  not  that  the  person    who  is  in  possession 
becomes  liable  on  the  covenants  of  the  lease,  or  is  to 
'  be  treated  as  being  in  the  position  of  the  lessee,  but 
that  the  surrender  cannot  operate  lo  as  to  deprive  him 
of  the  title  he  hati  got  as  against  the  persons  against 
whom  he  is  entitled  to  claim  poiseision.    It  seems  to 
me  that    that    is   really   what  is   intended   to   be 
expressed  in  the  passage  whioh  has  been  read  from 
Bairby  and  Bosanquet's  book,  at  p.  294.    In  other 
words,  if  you  apply  it  to  the  ordinary  cate  of  a  l^ase, 
the  ordinary  right  of  a  landlord  to  resume  possession 
does  not  arise  until  the  leaie    has  expii^.     The 
trespasser  is  in  possession.    The  landlord  may  not 
know    or   does    not   know    under  what    terms  he 
bas    originally     catered,     or     how     he    has     got 
into    his   posiesuon;    but   it    seems   to    me    that 
the  right  of  entry  of  the  landlord  does  not  arise 
for  the  purpose  of  ascertaining  the  commencemeot 
of  the   period  of   limitation,  until   the  expiration 
of    ttie    term,    otherwise    you   would    enable   the 
person   agamst    whom  the  possession   was  right* 


fully  claimed  by  virtue  of  the  length  of  holding 
to  defeat  the  operation  of  that  possession  in  his  own 
favour  by  eome  transaction  which  the  person  who  has 
been  in  possession  for  twenty  years  was  not  a  party 
to.  The  result  is  thi*,  that  even  assuming  for  the 
purpose  of  the  argument — though  I  express  no  opinion 
upon  it— that  the  freehold  was  Mr.  John  Walter's  in 
the  year  1885,  the  time  under  the  Statute  of  Limita- 
tions did  not  commence  to  run  until  the  expiration 
of  the  lease  granted  in  the  year  1837,  atd  therefore 
that  Mr.  Walter's  claim  is  not  barred.  For  these 
reasons  I  tliink  that  the  judgment  of  the  county 
court  judge  was  right,  and  that  the  appeal  must  be 
dismissed. 

Dabunq,  J.— I  agree. 

Ohanztbll,  J.— I  am  of  the  same  opinion.  I  think 
the  impwtant  and  difficult  question  we  have  to  con- 
sider is  whether  or  not  anyone  got  a  i^ht  of  entry 
in  1885  upon  the  execution  of  ttus  deed  which  pur- 
ports to  be  asurrender  of  the  lease.  I  think  the  law 
is  that  a  lessee  can  only  give  title  to  his  lessor  b^  a 
suzrender  to  the  same  extent  that  he  could  give 
title  to  another  person  by  hit  assignment.  If 
he  has  created  underleases,  these  leases  remain, 
notwithstanding  his  surrender;  and  if  he  has 
created  underleases  he  cannot  assign  his 
term  to  anyone  else  so  as  to  put  an  end 
to  those  underleases.  But  that,  I  think,  is  only 
an  illustration  of  what  he  can  and  cannot  do.  The 
point  is,  that  he  has  no  powfr  to  eff«)ct  by  a 
surrender  what  he  could  not  do  by  an  assignment 
to  a  third  person,  tiie  reason  being  that  he  cannot 
convey  tp  his  landlord  any  more  than  to  anyone  else, 
anything  that  he  has  not  got  himself.  Then  if  that  is 
so,  inasmuch  as  in  1885  Pothecary  had  lost  all  title 
as  M;ainst  the  persons  in  possesaion  of  this  particular 
land,  he  could  not  have  assigned  a  right  of  entry  to 
anybody  else,  and  no  more  could  he  aisign  it  to  his 
lessor.  The  result  is  that  no  right  of  en&y  arose  in 
the  lessor,  whoever  he  was,  mx.  Leveson  Gower  or 
Mr.  Walter,  and  no  right  of  entry  arose  until  the 
last  life  dropped  on  the  4th  of  February,  1895.  In 
that  view  it  is  unnecessary  to  consider  whether  or  not 
in  1885  Mr.  Walter  had  sot  the  legal  estate  in  this 
land  or  a  mere  equity.  Personally  I  am  inclined  to 
think  that,  so  far  as  we  do  know  the  facts,  the  deed 
of  1884  had  conveyed  to  him  not  only  the  manor,  but 
all  rights  whatever  they  were  that  Mr.  Leveson 
Gk>wer  had  got  in  reference  to  this  piece  of  land  that 
had  been  leased  in  1837.  I  think  it  did  myself,  but  I 
agree  that  we  ought  to  know  something  further  about 
the  facts  before  we  can  definitely  decide  this  matter. 
But  in  the  view  we  are  taking  it  is  quite  unnecessary 
to  decide  that  question  one  way^  or  the  other.  The 
only  remaining  question  is.  assuming  that  the  right  of 
entry  arose  on  the  4th  of  February.  1895— which,  I 
understand  was  more  than  six  years  before  the  com- 
mencement of  these  proceedings— whether  the  period 
within  whidi  the  action  was  to  be  brought  was  six 
years  or  twelve.  That  depends  on  the  statute  of  1874, 
and  as  to  that,  althougn  it  is  admitted  by  Mr. 
Buckmaster  that  the  term  of  years  may  be  a 
partioular  estate,  yet  he  says,  and  I  think  lightly 
says,  that  the  reversion  expectant  on  a  term  of  years 
cannot  be  a  future  estate  within  the  meaning  of  the 
words  "  if  the  person  last  entitled  to  any  particular 
estate  on  which  any  fature  estate  or  interest  was 
expectant" ;  if  it  is  not  a  future  estate  within  the 
meaning  of  that,  the  estate  or  interest  of  the  lessor 
is  an  existing  estate  all  during  the  term  of  the 
lease,  and  it  cannot  be  considered  to  be  a  future 
estate.  It  is  observable  that  the  words  « future 
estate"  come  in  in  the  latter  part  of  the  section, 
not  in  the  earlier  part.    The  earliv  part  clearly  does 
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reUte  to  a  landlord  ooming  into  poBsesaion  on  the 
expiration  of  a  term  of  yeart.  This  part  does  not 
refer  to  that,  but  to  something  else,  and  the  reason  of 
it,  in  all  probability,  is  that,  in  other  oases,  the 
person  commg  into  possession  does  claim  through  his 
predecessor.  He  olatms  through  a  similar  title, 
whereas  thn  lessor  claims  in  a  totally  different  way  at 
the  ei^piration  of  the  title  which  he  himself  his 
created. 

Appeal  dismissed  ;  leave  to  appeal  granted* 

Solioitorii  for  the    pUintiff,   Soames,    Edwards,  Jh 
Jones,  for  Cooke,  Cooper,  dt  Barry,  Wokingham. 

Solicitor  for   the  defendant,  A.  W,  Mills,  for  /. 
Batcliffe,  Reading. 


IN  BANKEUPTOT. 


K.  B.  Div.   I 
(Wright,  J.)  f 


May  13.  1902. 


In  re  Bobovbey  &  Weikbaum. 
Ex  parte  Saiaman.  (a.) 

Bankruptcy—Extradition — Property  found  on  bankrupt 
at  daie  '/arrest — Retention  by  police— Claim  by  trustee 
in  bankruptcy — Evidence  of  crime — Order  Jor  delivery 
up  of  properly — "  Competent  authority  "  to  make 
order— Belgian  Extradition  Treaty,  1876.  art.  12— 
ExtradUion  Act,  1870  C33  d!  34  Vict.  c.  52),  ss.  9,  10. 

The  police  magistrate  who  orders  the  extradition  of  a 
prisoner  to  Belgium  is  **the  competent  authority  ^^  to 
order  the  delivery  of  the  property  found  upon  the  prisoner 
to  the  Belgian  authorities  under  article  12  of  the  Belgian 
Extradition  Treaty,  1876  {HerUltVs  Treaties,  vol.  14, 
p.  172). 

Application  by  the  trustee  in  bwkruptcy  for  the 
deliyery  np  of  property  fonnd  on  and  in  possession  of 
the  bankrapts  at  the  date  of  their  arrest  and  retsinea 
by  the  police. 

The^  bankrupt  BoroTsky  was  a  Bussian  subject 
domiciled  in  London,  and  the  bankrupt  Weinbaum 
was  a  naturalized  British  subject. 

They  carried  on  in  partnership  the  business  of 
dealc'rs  in  precious  stones  in  London  and  Antwerp 
under  the  style  of  **  Borovsky  ft  Weinbaum." 

On  the  10th  of  March,  1902,  they  were  arrested  in 
London  on  an  extradition  warrant  granted  at  the 
instance  of  the  Belgian  Gh>Temment  for  offences 
committed  in  Belgium. 

The  police  found  upon  them  or  in  their  offices 
certain  bills  of  exchange,  jewels,  and  cash,  some  of 
which  were  alleged  to  be  material  eyidence  for  the 
prosecution  instituted  in  Belgium. 

On  the  14th  of  liiarch  a  receiving  order  was  made 
against  the  bankrupts.  They  were  adjudicated  bank- 
rupt, and  Mr.  Salunan  was  appointed  trustee  in  the 
bankruptcy. 

On  the  19ih  of  March  they  were  made  bankrupt  in 
Bd^um,  where  a  M.  Yseux  was  appointed  curator  of 
theur  estate. 

On  the  19th  of  April  the  police  magistrate  at  Bow- 
street  made  an  order  for  the  extradition  of  the  bank- 
rupts, but  declined  to  make  any  order  as  to  the 
property  found  upon  them,  on  the  ground  that  he  was 
not  **  the  competent  authority  "  to  do  so  within 
article  12  of  the  Belgian  Extradition  Treaty,  1876  (see 

(«.)  Beported  by  P.  M.  Fbanokb,  Esq.,  Barrister- 
at-Lav, 


Hertslet's  Treaties,  yoI.  14,  p.  172),  which  is  as 
follows : 

« 12.  Eyer^  article  fonnd  in  the  possession  of  the 
individual  dumed  at  the  time  of  his  »rrest  shall,  if 
the  competent  authority  so  decide,  be  seized,  in  order 
to  be  deUvered  up  witii  his  person  at  the  time  when 
the  surrender  shall  be  made.  Suoh  deliv«*ry  shall  not 
be  limited  to  the  property  or  articles  obtained  by 
stealing  or  by  fraudulent  bankruptcy,  but  shall 
extend  to  everything  that  may  serve  as  proof  of  the 
crime.  •  •  •  The  rights  of  third  parties  with 
regard  to  the  said  property  or  articles  are  nevertheless 
reserved.'* 

The  magistrate  having  dedined  to  make  any  order, 
the  property  remained  in  the  custody  of  the  Com- 
missioner of  Police,  againftt  whom  the  trustee  in  the 
English  bankruptcy  made  the  present  application. 
The  curator  in  the  Belgian  bankruptcy  also  appeared 
and  made  a  claim  to  the  property. 

Muir  Mackenzie,  for  the  English  trustee,  applied 
that  the  property  should  be  handed  to  the  trustee  as 
forming  part  of  the  property  of  the  bankrupts 
divisible  among  Iheir  creditors. 

BuJtUm,  for  the  Oommissioner  of  Police,  opposed  the 
application  on  the  ground  that  the  usual  practice  was 
for  the  police  to  baud  over  such  property  found  on  a 
prisoner  as  was  evidence  of  the  crime  with  which  he 
wa»8  charged. 

He  cited  Dillon  v.  O'Brien,  16  Oox  Or.  Cas.  245, 
35  W.  B.  Dig.  64. 

Edwardes  Jones  appeared  for  the  Belgian  curator. 

Wbiqht,  J.«  held  that  the  magistrate  was  "th« 
competent  authority"  to  order  the  dehvery  of  the 
property  to  the  Belgian  authorities,  and  directed  the 
commissionf  r  of  pouce  to  apply  to  him  for  suoh  an 
order.  His  lordship  also  intimated  that  application 
might  be  made  to  the  Home  Secretary  for  the 
inclusion  of  a  stipulation  in  the  order  of  extradition 
that  the  property  should  be  returned  to  the  autboritiee 
in  England  after  the  condusioo  of  the  trial  in  Belgium 
in  order  that  it  might  be  handed  over  to  the  trustee 
in  the  English  bankruptcy  without  prejudice  to  the 
rights  of  the  Belgian  creditors  to  prove  m  the  English 
bankruptcy. 

Solicitors  to  the  trustee,  Osborne  <£  Osborne, 

Solicitors  for  the  Commissioner  of  Police,  WonJtner 
dk  Sons, 

SoUdtors  for  the  Belgian  curator,  Crawley,  Arnold^ 
di  Co. 
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Or.  OF  App.       Nxw  Bivxb  Go.  v.  Assbssmxnt  ComarrBB  of  thb  Hxbtfobd  Unioit.       Ot.  of  Afp. 


Court  Of  flppial. 

From  K.  B.  Div.  j 

(OoUins,  M.B.,  uid  Mathew  and  [  Jaly  29, 1902. 
dozens-Hardy,  L.JJ.)  ) 

New  Bitbb  Ck).  v.  Abssssmbnt  OoMHrrrBE  of  thb 
Hbrtfobd  UinoN.  (a.) 

Poor  law  —  Bating  — Bateabh  value  —  Waterworks  — 
Intake  from  river^Sum  paid  for  right  to  take  water 
— Aaseeement, 

A  waterworks  company  had  the  rfght  by  stattUe  to  take 
a  certain  amonnt  of  water  from  a  river  by  meaae  of  an 
intake  where  there  wcu  a  building  containing  appliances 
for  measuring  the  water  passing  through  the  intake  into 
a  channel  communicating  therewith.  The  company  were 
required  by  statute  to  pay  to  the  conservators  of  the  river 
certain  sums  for  the  right  to  take  the  water. 

Held.  thaJty  in  rating  the  intake^  beyond  the  ordinary 
value  of  the  land  with  the  building  on  it  its  enfianc^ 
value  tn  respect  of  its  special  fitness  for  taking  toater 
from  the  river  and  the  user  made  of  it  for  that  purpose 
must  be  taken  into  account,  but  that  the  sums  paid  fw 
the  water  were  not  elements  in  its  rateable  value. 

Judgment  of  the  Divisional  Ooart  (49  FT.  R,  619, 
[1901]  2  K.  B.  620)  reversed. 

Appeal  from  the  jadg^ent  of  a  Divisional  Oonrt 
(Bidley  and  Bigbam,  JJ.)  on  a  case  stated  by  the 
oonrt  of  qoarter  sessions  for  the  Hertford  Division  of 
the  oonnty  of  Hertford  npon  an  appeal  against  «  rate 
whereby  the  Nmw  Biver  Oo.  were  rated  m  the  sums 
of  £787  pins  £3,280  gross  and  £650  pins  £3,180 
rateable  value.  The  ease  is  reported  in  49  W.  B  619, 
[1901]  2  K.  B.  620. 

1.  The  history  of  the  New  Biver  0 ).  and  of  their 
right  to  take  water  from  the  Biver  L<)a  is  ooatained 
in  their  charter  and  in  the  follow^mg  statutes : 
3  James  1,  o.  xviii. ;  12  €to.  2.  c.  xzxii^;  the  Le« 
Navigation  I'uprovemer^t  Ao^  1850  (13  &  14  Vict. 
0.  oix.);  the  Biver  ]>a  Water  Act,  1855  (18  ft  19  Vict. 
ccxovi.);  the  Lea  Conservancy  Aot,  1868  (31  ft  32 
Yiot.  c.  cliv.) ;  the  L<4a  Conservancy  A.ct,  1900  (63  &  6f 
Vict,  c.  cxvii ) 

2.  Shortly  stated,  the  f4iots  appearing  from  the 
nid  charter  and  statutes  are  as  follows : 

3.  The  New  Biver  Oo.  were  formed  under  a  charter 
granted  in  1618  by  King  James  I.  for  the  purpose  of 
bringing  water  from  oertaaa  springs  at  OhMwell  and 
Amwell,  in  the  county  of  Hertford,  to  London. 

4.  For  many  years  ^rior  to  the  year  1738  the 
company  had  taken  considerable  quantities  of  water 
out  of  the  Biver  Lea,  the  p  jint  of  intake  beiog  at  a 
plaoe  called  Chalk  Island,  in  a  channel  of  the  Biver 
Lea  called  the  Manifold  Ditch,  from  which  the  water 
■o  taken  flowed  by  means  of  an  artificial  cutting  into 
the  New  Biver. 

5.  In  the  year  1738»  by  the  statute  12  Geo.  2, 
0.  zzxii.,  the  company  were  permitted  under  section  5 
of  the  said  Act  to  take  a  specified  quantity  of  water 
from  the  Biver  Lea  through  the  Manifold  Ditch,  and 
the  Manifold  Ditch  and  the  water  running  through 
it  were  (by  section  11)  vested  in  the  company,  woo 
were  directed  (by  section  17)  to  pay  to  the  trustees 
appointed  to  carry  out  the  Act  two  capital  sams 
amountiog  to  £3  250  and  two  annual  sums  amount- 
ing to  £850.  All  those  sums  w^re  (by  sectioo 
18)  to  be  applied  to  purposes  relating  to  the  naviga- 
tion and  purity  of  the  water  of  the  Biver  Lea  and  the 
oosts  of  pasaog  the  Act.  The  compatsy  were  also 
required  by  section  3  of  the  sud  Act  to  keep  in  repair 
the  lock  near  the  Ware  Mills. 


(a.)  BepoTted  by  W.  P.  Barry,  Esq.,  Barrister-at- 
Law, 


6.  In  1850  the  statute  13  ft  14  Yiot.  a  oix. 
gave  the  trustees  of  the  Biver  Lea  the  right  to  sell 
surplus  water  from  the  Biver  Lea  to  certain  water 
companies,  and  the  New  Biver  Oo.  for  three  years 
made  an  annual  payment  of  £1,500  for  water  so 

Purchased  by  them  and  supplied  at  an  intake  near 
ottenham,  in  the  county  of  Middlesex.    The  said 
intake  has  not  been  used  since  the-year  1855,  but  it . 
might  still  be  used. 

7.  In  1855,  by  the  statute  18  ft  19  Vict  o.  cxovi.* 
8*.  4  and  5,  the  anntial  payments  tmder  the  above- 
mentiooed  statutes  ceased,  and  in  lieu  of  such 
payments  an  annual  sum  of  £1,500  and  a  capital 
sum  of  £42,000  were  directed  to  be  paid  by  the  New 
Biver  Co.  In  retnra  for  the  said  payments  and  other 
payments  to  be  made  by  the  East  London  Water- 
works Oo.  this  statute  (by  section  9)vested  in  the  New 
Biver  Oo.  and  the  East  London  Waterworks  Oo.  all 
the  water  flowing  in  the  Biver  Lea  except  so  mtich 
as  was  required  for  navigation.  The  trustees  of  the 
Biver  Lea  were  (by  section  43)  directed  to  expend 
£30,000  of  the  said  capital  sum  of  £42,000  iot 
specified  improvements  relating  to  the  navigation  of 
that  river.  The  Act  also  contained  provisions  for 
the  regulaii  ^n  of  the  qtiantity  of  the  water  to  be 
taken  by  the  New  Biver  Oa  from  the  Biver  Lea 
through  the  Manifold  Ditch,  and  required  the 
company  to  construct  a  new  gauge,  which  new 
gauge,  with  a  house  or  building  to  contain  the 
s«me  with  the  requisite  machinery,  was  erected  by 
the  company  in  or  about  the  year  1859  ne»r  the 
point  of  intake. 

8  In  1868.  by  the  statute  31  ft  32  Vict.  c.  div., 
the  New  Bi?er  Oo.  were  directed  (by  section  103)  to 

Sij  the  annual  suui  of  £600  to  the  Oirporation  of 
ertford,  and  (by  section  131)  the  New  Biver  Oo. 
and  the  East  London  Waterworks  Oo.  were  directed 
to  pay  an  additional  aggregate  yearly  sum  not 
fxoeediog  £1,000  (of  which  the  New  Biver  Oo.  were 
to  pay  one-third  to  the  Ooncervators  of  the  Biver 
Lea,  who,  bv  that  Act,  became  the  successors  of  the 
said  trustees;  for  purposes  therein  specified  relating 
to  the  pnrity  of  the  water  of  the  Biver  Lea. 

9.  Siooe  the  year  1868  the  New  Biver  Oo.  have 
paid  to  the  conservators  of  the  Biver  Lea,  under  the 
said  statutes,  an  annoal  sum  of  £1,833  6s.  8d.,  and 
have  paid  to  the  Corporation  of  Hertford  an  annual 
sum  of  £600. 

10.  By  the  Lea  Conservancy  Act,  1900  (63  ft  64 
Yi  tt.  c.  cxviL),  s.  25,  which  received  the  Boyal 
assent  on  the  30th  of  Jtily,  1900,  from  and  after  the 
1st  of  Januiiry,  1901,  the  iM;gregate  yearly  simi  pay- 
able by  the  New  Biver  Oo.  and  the  Eist  London 
Waterworks  Co.  under  section  6  of  the  Act  18  ft  19 
Vict.  c.  cxovi.  (ref '4rred  to  in  paragraph  7  hereof),  is  to 
be  increased  to  £8.000,  of  which  £3.750  U  to  be  paid 
by  the  New  Biver  Co.,  and  from  and  after  the  same 
date  the  additional  aggregate  yt^arly  sum  payable 
by  the  said  two  companies  imder  section  131  of  the 
statute  31  ft  32  Yiot.  c.  cliv.  (referred  to  in  para- 
irrHph  8  hereof),  is  to  be  increased  to  £2  000,  and  that 
section  is  to  be  read  and  construed  accordingly. 

11.  The  parish  of  St.  John  Urban,  in  respect  of 
which  the  rate  in  question  was  made,  was  formed 
under  the  Local  Government  Act,  1894,  and  com- 
prised a  portion  of  the  previously  existing  parish  of 
St.  John,  Hertford  (th«  part  within  the  borough  of 
Hertford),  and  in  addition  thereto  a  part  of  the 
lib  rty  of  Little  Amweil  (such  part  as  was  within  the 
borough  aforesaid). 

12.  From  1876  to  1894  the  New  Bi^er  Co.'s 
property  in  the  said  parish  of  St.  John  was  rated  at 
£350,   and  in  the  said  libertv  of  Little  Amweil  at 

i  £500,  and  those    figures  had  not  been  materially 
'  altered  since  1859. 
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13.  Upon  the  new  pariah  of  St.  John  Urban  being 
formed  the  property  of  the  oompaoy  therein  waa 
rated  at  £360  in  reapeot  of  that  portion  which  waa  in 
the  pariah  of  St.  John,  and  at  £300  in  re8x>eot  of  that 
portion  which  waa  taken  from  the  old  liberty  of 
lifctle  Amwell.  The  portion  left  in  the  old  lib(>rry  of 
Little  Amwell,  wbieh  had  then  been  oonatimted  the 
new  pariah  of  Httle  Amwell,  waa  rated  at  £200. 
The  rating  of  the  property  of  the  company  in  the  new 
pariah  of  St.  John  Urban  therefore  atood  at  the  aame 
▼alnation  aa  in  1876. 

14.  Until  January,  1900,  the  aaid  property  of  the 
company  in  the  panah  of  St.  John  Urban  had  never 
been  aareaaed  at  mr  re  than  £660  rateable  value. 

16.  In  January,  1900,  by  a  aupplemental  valuation 
liat,  aubaequently  confirmed  by  the  aaaesament  com- 
mittee, a  further  aum  of  £3,180  waa  added  to  the 
rateable  value  in  the  aaaeaament  of  the  aaid 
property  in  the  occupation  of  the  company  under  an 
entry  in  which  the  company  were  rated  for  property 
deaoribed  aa  "  Intake  from  the  Biver  Lee."  On  the 
24th  of  May,  1900,  the  rate  in  queation  waa  made  in 
accordance  with  the  aaid  aupplemental  valuation  list. 
The  following  ia  a  copy  of  the  aaid  rate :— 
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16.  The  company  duly  appealed  againat  the  aaid 


rate,  the  grouoda  of  their  aaid  appeal,  ao  far  aa  they 
are  material  to  thia  caae,  being — (1)  that  the  company 
were  overrated ;  (2)  that  the  company  did  not  occupy 
any  rateable  hereditament  in  the  aaid  pariah  coming 
within  the  deacription  of  intake  from  the  lUver  Lea ; 
and  (3)  that  no  rateable  hereditament  coming  within 
that  deacription  had  any  exiatence  in  the  aaid  pariah* 

17.  The  aaid  appeal  came  on  for  hearing  on  the 
16th  of  October,  1900»  when  the  above-atated  facta 
were  proved  or  admitted. 

18.  It  waa  further  proved  and  admitted  that  the 
aaid  aum  of  £3,180  waa  arrived  at  by  the  profeaaional 
valuer  who  made  the  aaid  aupplemental  vuuation  liat 
by  taking  4  per  cent,  upon  the  capital  aum  of  £42,000 
(namely,  £1,680)  and  the  annual  aum  of  £1,600 
directed  to  be  paid  under  the  above-mentioned 
atatute  of  1866,  but  the  aaaeeament  committee 
admitted  that,  although  tlieae  auma  might  be  primd 
facie  evidence,  they  were  not  neceaaarily  tiie  meaeure 
of  rateable  value, 

19.  It  was  also  proved  that  the  actual  intake  from 
the  Biver  Lea  conaiated  of  a  certain  atructure  with 
the  land  upon  which  it  atanda,  that  the  company  had 
put  a  grating  acroaa  the  mouth  or  opening  of  the 
Manifold  Ditch,  where  water  iaauea  from  the  aaid 
river,  to  prevent  timber  and  other  tlunga  from  float- 
ing into  the  intake,  and  that  they  had  erected  poats 
in  the  bed  of  the  river  to  protect  the  intake,  and 
that  they  were  in  occupation  of  the  aaid  poata,  and 
that  in  and  by  the  item  of  £660  the  aaid  intake, 
grating,  and  poata  were  rated  at  their  full  atruotnral 
value,  that  the  area  of  the  aaid  land  was  about  three 
poles,  and  that  ita  annual  value  aa  land  (apart  from 
ita  uaer  aa  an  intake)  did  not  exceed  £6,  which  waa 
alao  included  in  the  aaid  aum  of  £660.  It  ia  at  this 
point  that  the  apedfied  quantity  of  water  which  the 
company  are  authorized  to  take  from  the  Biver  Lea 
entera  the  Manifold  Ditch  and  flowa  thence  into  the 
New  Biver. 

20.  For  the  aaaeaiment  committee  it  waa  contended 
— (1)  That  beyond  the  rating  of  the  intake  at  ita 
atruotural  value  and  value  aa  land  it  ought  to  be 
rated  in  an  additional  aum  aa  having  an  enhanced 
value  in  reapect  of  the  uaer  made  of  it  by  taking 
water  from  the  Biver  Lea  into  the  channel  of  the 
compatiy;  (2)  that  tJie  auma  of  money  whidi  the 
company  had  paid  under  the  aaid  atatutea  were 
evidence  that  the  land  and  the  atructure  erected 
thereon  had  aome  additional  value  beyond  the 
atruotural  value  thereof  in  reapect  of  the  U9er  made  of 
them  aa  aforeaaid,  and  that  auch  additional  value  waa 
aufiGloiently  great  to  aupport  the  rate  appealed  againat ; 
(3)  that  the  additional  paymenta  directed  by  aeotion 
26  of  the  Lea  Conaervancy  Act,  1900,  were  evidence 
to  ahow  what  (in  the  opinion  of  Parliament  at  the 
date  of  the  paaaing  of  that  Act)  the  uaer  of  the  intake 
waa  worth  to  the  company. 

21.  The  company  contended — (1)  That  all  the  rate- 
able property  of  the  company  in  the  pariah  waa 
already  rated  in  the  it»m  £660 ;  (2)  that  no  addition 
ought  to  be  made  to  the  aaid  aaseaament  of  £650  in 
reapect  of  the  water  flowing  over  the  aaid  intake  or  of 
the  uaer  of  the  intake  by  auch  water  flowing  over  it ; 
(3)  that  the  aaid  intiJce  ought  not  to  be  aaaeaaed  upon 
or  with  reference  to  the  moneya  repreaented  by  the 
item  £3,180,  which  were  paid  by  the  company  for  the 
purohaae  of  water  and  the  right  to  divert  water  from 
and  control  the  water  in  the  Biver  Lea,  or  with 
reference  to  the  aums  payable  under  the  aaid  Act  of 
1900. 

The  court  of  quarter  aeaaiona  diamiaaed  the  aaid 
appeal. 

The  queation  for  the  court  waa  whether  the  said 
hereditunent  waa  rateable  upon  the  principle  con- 
tended for  by  the  aaaeaament  committee.    If  it  waaao 
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rateable  the  jodgment  was  to  stand;  if  not,  then 
either  the  gross  and  rateable  values  were  to  be  reduced 
respeotiyely  to  the  sums  of  £787  and  £650,  or  the 
court  was  to  mske  snoh  other  order  herein  as  it  should 
think  just. 

The  Divisional  Court  allowed  the  appeal,  and  ordered 
that  the  rateable  value  should  be  reduced  as  contended 
for  by  the  company. 

T^e  assessment  committee  appealed. 

BcU/our  Broume,  K.C.,  Danckwerts,  K,0.,  and  Rt/de, 
for  the  assessment  committee. 

Marshall,  K.C.,  ani  R.  D.  Muir,  for  the  New  River 
Co. 

Cur,  adv.  vult 
July  29.-— Collins,  M.B.,  read  the  following 
judgment.  This  is  an  appeal  from  the  Divisional 
Court  reversing  the  decision  of  quarter  sessions  on  a 
case  stated  by  them.  The  question  raised  is  on  what 
principle  ought  the  intake  by  means  of  which  water 
passes  from  the  Biver  Lea  on  to  the  New  Eiver 
system  to  be  rated.  That  the  intake  is  a  rateable 
hereditament  in  the  occupation  of  the  New  Biver  Co., 
though  disputed  before  the  assessment  committee,  is 
not  now  in  controversy,  nor  can  it  be  questioned  that 
water  passes  through  it  in  quantities  measured  by 
I>roper  appliances  on  to  the  New  Biver  system.  The 
real  question,  it  seems  t^  me,  b^'tween  the  parties  is 
that  formulated  by  the  New  Biver  Co.  in  paragraph 
21  (2)  of  the  case  and  answered  by  the  assessment 
committee  iu  paragraph  20  (1).  Those  paragraphs  are 
respectively  as  follows:  [His  lordship  read  the 
paragraph^  and  continued :]  The  case  is,  ho  wever, 
oompUoated  by  additional  contentions  formulated  by 
each  side  respectively,  while  the  quarter  sessions  have 
stated  the  question  to  be  whether  the  said  heredita- 
ment is  rateable  on  **  the  principle  "  contended  for  hy 
the  assessm<int  committee.  If  the  quarter  st^ssions 
mean  by  "the  priodple"  that  which  I  have 
B9t  oat  above  as  formulated  in  the  first  para- 
graph of  the  assessment  committee's  contentions 
I  should  feel  no  hesitation  in  adopting  it.  I  think 
it  is  right  and  the  counter-contention  of  th^  New 
Biver  Go.  wrong.  The  authorities  appear  to  me 
to  be  quite  clear  on  this  pouit.  The  New  Biver 
Oo«  has  by  statute  a  very  valuable  right  of 
Mpropriating  water  drawn  from  the  Biver  Lea.  It  is 
absolutely  necessary  for  them  to  get  access  to  the 
Biver  Lea  in  order  to  appropriate  that  water  in  tbe 
given  quantities,  and  the  point  at  which  the?  take  it 
Is  fixed  by  statute,  and  is  presumably  the  point  best 
adapted  to  their  needs.  The  laud  which  they  occupy 
for  the  purpose  of  securing  and  passing  the  water  into 
their  system  must  have  an  added  value  by  reason  of 
its  special  fitness  for  this  purpose.  If  it  were  the  only 
spot  over  which  they  could  carry  out  the  diversion 
and  thus  achieve  the  enjoyment  of  the  valuable  right 
conferred  upon  them,  they  would  obviously  be 
prepared  to  pay  a  high  rent  for  its  use,  and  a  rate 
which  ignored  this  element  of  value  would  be 
obviously  wrong.  This  is  one  of  the  commonplaces 
of  rating  law,  and  it  is  not  necessary  to  refer  to 
authoritiefl  upon  it  It  is  repeated  in  many  cases  and 
is  laid  down  in  express  termn  in  the  caw  so  much 
relied  upon  by  the  now  respondents,  Talargoch 
Mining  Co  v.  8L  Aaaph  Union,  16  W.  B.  860, 
L.  B.  3  Q.  6.  478.  So  much  for  what  seems  to  be  the 
main  point  in  the  case  before  us. 

There  r«>mains,  however,  the  complication  which  I 
have  referred  to,  and  it  is  introduced  by  other  find- 
ings. As  appears  by  the  case,  large  sums  have  been 
WMcted  by  successive  Acts  of  Parliament  from  the 
Ksw  Biver  Co.,  presumably  in  return  for  the  privi- 
leges oooferred^  upon  them.  Now  it  is  quite  clear 
that  no  sum  paid  for  a  privilege  not  annext'd  to  the 


land  proposed  to  be  rated  ought  to  come  into  the 
discussion.  The  case  just  cited  is  a  clear  authority 
that  a  sum  of  money  paid  for  the  privilege  of 
diverting  a  stream  is  not  an  element  in  arriving  at 
the  ratable  value  of  the  channel  into  which  it 
was  diverted.  It  is  easy  to  give  illustrations  show- 
ing that  this  must  be  right  in  principle.  Suppose 
a  person  buys  the  right  to  take  and  carry  awa^ 
all  the  gold  in  a  given  area,  and  suppose  he  is 
obliged  to  occupy  other  land  in  order  to  reaoh 
and  carry  away  the  gold.  Could  tbe  price  paid 
for  the  right  to  get  the  gold  away  be  any  element 
in  measuring  the  rateable  value  of  the  land  used  and 
occupied  as  a  means  of  access?  Suppose  the 
gradients  were  such  that  the  ore  coidd  be  rolled 
dawn  by  its  own  weight  on  a  tramway  across  the 
land  so  ocoupied.  The  price  paid  for  the  right 
to  get  the  gold  could  not  enter  into  the  rating 
of  the  tramway,  though  the  value  of  the  privilege 
would  affect  the  price  which  the  owner  would 
give  for  the  means  of  access.  It  was  contended 
for  the  appellants  that  the  principle  of  the 
Am  well  sprmg  case — Rex  v.  New  River  Co., 
1  Si.  &  Sel.  503 — applied  to  this,  and  that  water  let 
in  laterally  by  gravitation  under  the  provisions  of  a 
statute  was  just  as  much  an  element  in  the  rateable 
value  of  the  hereditament  as  water  welling  up  to  the 
surface  by  the  operation  of  natoral  laws.  But 
suppose  the  oooupier  of  adjoining  land  had  bought 
from  the  occupier  of  the  land  on  which  the  AmweU 
spring  comes  to  the  surface  the  right  to  convey  it 
across  the  land  of  the  purchaser  and  sell  it,  would  the 
rateable  value  of  this  latter  land  be  measured  by 
reference  to  the  price  paid  by  its  occupier  for  the 
water  P  Clearly  not,  though  the  land  would  get  an 
additional  value  so  far  as  it  furnished  a  convenient 
channel  for  carrying  the  water  to  its  market.  The 
right  of  the  New  Biver  Co.  here  is  merely  to 
occupy  land  suitable  for  the  convenient  appropriation 
of  something  which  is  in  no  sense  a  part  of  or  annexed 
to  the  land  occupied,  and  the  sum  paid  as  the  price  of 
the  water  can  have  no  direct  beariog  on  the  rateable 
value  of  the  land  ocoupied  for  the  purpose  of  most 
conveniently  appropriating  it.  The  quarter  sessions, 
as  I  have  said,  hava  formulated  the  question  as  being 
whether  the  hereditament  is  rateable  on  ''the 
principle  **  stated  by  the  assessment  committee,  and 
if  that  principle  is  to  be  found  in  the  passage  I  have 
cited  I  think  it  is  sound.  But  the  contention  of  the 
assessment  committee  is  stated  in  three  paragraphs, 
of  which  it  is  the  first,  and  if  all  three  are  meant  as 
expressing  ''the  principle,"  then  I  think  that, 
though  the  payments  made  were  intended  to 
cover  elements  of  rateable  value,  there  is  eround  f or 
supposing  that  the  sessions  haVe  approved  the  view 
that  the  price  paid  for  the  water  itself  is  a  factor  in 
assessing  the  rateable  value  of  the  hereditament. 
The  assessment  committee's  second  and  third 
contentions  are  as  follows :  [His  lordshm  read  the 
contentions,  and  continued:]  The  second,  perhaps, 
does  not  travel  outside  the  true  principle,  but  I  think 
the  third  undoubtedly  does ;  and  having  regard  to 
the  statement  in  paragraph  18  of  how  the  figures  in 
the  rateable  value  were  arrived  at,  it  seems  probable 
that  an  inadmissible  element  was  introduced  into  the 
calculation.  As  far  as  I  can  follow  the  reasoning  of 
the  Divisional  Court,  they  seem  to  have  proceeded  on 
the  basis  of  structural  value  only,  adopting  absolutely 
the  second  contention  of  the  New  Biver  Co.,  "  that 
no  addition  ought  to  be  made  to  the  said  assessment 
of  £650  in  respect  of  the  water  flowing  over  the  said 
intake  or  of  tiie  user  of  the  intake  by  such  water 
flowing  over  it,"  on  the  g^und  apparently  that  this 
element  formed  no  part  of  the  structural  value.  For 
the  reasons  I  have  already  given  I  cannot  agree  with 
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this  view.  I  thiak  the  standard  of  straotiiral  valae  is 
not  the  tme  one  to  appl^^  to  saoh  a  case.  Tbere  is  an 
added  element  of  valne  in  this  case  by  reason  of  the 
speoial  fitness  of  the  land  and  straotiire  for  a 
partioiilar  profitable  pnipose.     I  think  the  oaee  moit 

§0  back  to  the  sessions  for  rehearing  and  determina- 
on  in  Wew  of  oar  opinion.  There  wiU  be  no  costs 
either  here  or  in  the  Divisional  Ooort  or  at  quarter 
sessions. 

Mathbw,  L.J.9  read  the  following  judgment: 
I  agree  tiiat  the  case  most  fo  bacsk  to  the  oonrt  of 
quarter  sessions  for  rehearing.  The  assessment 
committee  and  the  court  of  quarter  sessions  appear  to 
have  lost  sight  of  the  fact  that  the  water  rnvtrted 
from  the  Biver  Lea  was  vested  in  the  New  Biver  Go. 
This  was  provided  for  by  the  statute  of  12  Qeo.  2,  d. 
TTTJi.,  s.  11,  and  the  Act  of  1855  (18  &  19  Vict,  c 
cxcvi)  8.  9.  Under  the  former  Act  the  quantity  to  be 
taken  was  restricted,  and  provision  was  made  for 
securing  a  sufficiency  of  water  for  the  navigation  of 
the  Biver  Lea.  For  that  and  other  purposes  mentioned 
in  the  Act  the  New  Biver  Go.  was  directed  to  pay  two 
capital  sums  amounting  to  £3,250,  and  two  annual  sums 
amoantiog  to  £350.  These  sums  were  not  paid  for 
the  use  of  the  intake  or  entrance  into  the  channel 
between  the  Biver  Lea  and  the  New  Biver.  The 
channel  and  the  intake  had  existed  and  were  used 
long  before  the  Act  passed.  The  ground  for  taxing 
the  New  Biver  Go.  in  this  way  would  seem  to  m 
the  provision  which  vetted  in  the  New  Biver  Go.  for 
the  purpose  of  their  undertaking  the  water  which 
they  were  permitted  to  take  from  the  Biver  Lea.  By 
the  later  Act  (18  ft  19  Vict.  c.  cxcvi )  the  sums 
which  the  New  Biver  Go.  were  required  to  pay 
under  the  former  statute  were  increased  to  a  capital 
amoxmt  of  £42,000,  and  an  annual  sum  of  £1,500. 
The  quantity  of  water  to  be  taken  was  restricted  and 
the  company  were  required  to  construct  a  new  gauge 
with  a  house  or  building  to  contain  it,  and  proper 
appUanoes  for  measuring  the  water  at  the  intake.  Of 
the  £42.000,  £30,000  were  to  be  eocpended  for  specified 
improvements  in  relation  to  the  Biver  Lea  and  its 
navigation.  For  some  yean  prior  to  1900  the  New 
Biver  gauge-house,  sluice,  and  appurtenances  were 
assessed  at  a  sum  of  £650,  which  was  divided  between 
the  parishes  in*whioh  these  difESorent  properties  of  the 
company  were  situate.  In  1890  the  intake  from  the 
Biver  Lea  was  for  the  first  time  separately 
assessed  at  the  sum  of  £3,180.  The  way  in 
which  this  assessment  was  arrived  at  is  stated 
in  paragraph  18  of  the  case— four  per  cent,  on  the 
capital  sum  of  £42,000— viz.,  £1,680,  was  added  to 
the  annual  sum  of  £1.500  directed  to  be  paid  under 
the  statute  of  1855,  and  this  sum,  £3,180,  was  treated 
—it  is  not  easy  to  say  why — as  the  amount  which  the 
hypotbetioal  tenant  would  pay  for  the  intake.  It  was 
oontended  in  the  argument  before  us  that  this  assess- 
ment ought  not  to  be  interfered  with.  It  was  urged 
that  the  value  to  the  New  Biver  Go.  of  the  water 
passing  into  the  channel  should  be  taken  into 
account.  The  intake;  it  was  said,  was  analogous  to 
the  spring  in  the  case  of  Bex  v.  New  Biver  Co,, 
and  therefore  the  sum  of  £3,180  might  properly 
be  treated  as  the  annual  value  of  the  water  passing 
over  tke  intake  from  the  Biver  Lea.  But  the  hypo- 
thetical tenant  would  have  no  right  to  interfere 
with  the  fiow  of  water  for  any  other  purpose  than 
that  of  measurement.  The  analogy  of  tbe  spring 
wholly  fails,  for  the  owners  of  the  spring  would  have 
no  independent  right  to  the  water,  and  the  value  of  the 
water  to  them  would  therefore  be  properly  taken  into 
account.  Then  it  was  said  that  the  question  was  one 
for  the  justices,  and  that  where  the  only  objection  to 
the  assessment  was  an  excessive  valuation  the  court 


could  not  interfere.  But  this  argument  would  iustify 
an  arbitrary  valuation  on  an  estimate  of  what  an 
owner  miffht  exact  if  he  were  free  to  bar  the 
intake  and  stop  the  supply  of  water  to  the  New 
Biver  Go.  But  any  such  mode  of  assessment  is 
clearly  inadmissible.  The  intake,  it  seems  to 
me,  II  like  the  junction  between  the  lines  of  two 
railway  companies.  Tlie  contention  of  the  assessment 
committee  would  lead  to  this  result,  that  in  assessing 
the  point  of  contract  of  the  two  lines,  the  valne  of  the 
traffic  passing  to  and  horn,  ^ther  line  should  be  taken 
into  account  and  form  an  element  in  arriving  at  the 
assessable  value  of  the  junction.  This  calculation 
would  have  the  effect  of  appropriating  to  a  particular 
parish  a  large  part  of  the  assessaue  ▼alne  of  the 
whole  underUking. 

The  justices  are  bound  by  well-established  rules 
in  making  their  valuations,  and  are  forbidden  to 
admit,  as  elements  of  value,  matters  which  are  not 
properly  assessable.  It  is  the  more  important  in 
this  case  that  the  justices  should  be  reminded  of 
the  conditions  upon  which  assessments  can  be  properly 
madp,  becttuse  it  would  seem  that,  if  this  valuation  be 
upheld,  the  amount  may  be  increased  to  the  sums 
which  the  New  Biver  Go.  are  bound  to  pay  under 
the  Act  of  1900  (63  ft  64  Yiot.  c.  cxvii.),  s.  25,  although 
those  sums  are  appropriated  for  the  purposes  specified 
in  the  Act  of  1855,  and  have  no  relation  whatever  to 
that  intake.  The  tme  mode  of  assessing  the  property  in 
question  is  to  ascerttdn  whether  the  umd  over  which 
the  water  of  the  New  Biver  Go.  passes  from  the 
Biver  Lea  has  an  enhanced  value  m  respect  of  the 
user  made  by  the  New  Biver  Go.  In  other  words, 
whether  its  fitness  for  the  purpose  for  which  it 
was  used  would  justify  *  any  and  what  increase 
of  the  rent  which  a  tenant  might  reasonably  be 
required  to  pay  for  the  access  from  the  Biver  Lea  to 
the  New  Biver.  It  should  be  borne  in  mind  that  the 
subject-matter  of  assessment  is  like  an  entrance  to  a 
property  through  a  ffateway.  The  land  occupied 
py  the  gate  may  be  held  to  be  made  more  valuable  by 
the  purpose  to  which  it  is  put.  The  court  of  quarter 
sessions  will  be  guided  by  any  evidence  laid  before 
them,  but  it  would  seem  that  any  estimate  of 
entrance  value  might  be  moderate  in  amount. 

Gozbns-Habdy,  LJ.— I  have  had  an  opportunity 
of  reading  the  judgment  of  the  Master  of  the  Bolls» 
and  I  entirely  agree  with  it.  I  do  not  think  it  is 
to  add  anything  to  it. 


Appeal  aUoioed,  and  ooie  remUted  to  quarter  ieaeiom 
for  rehearing. 

Solicitors  for   the   assessment   committee,  J,  N» 
Mason  d  Co.,  for  T.  J.  Suforder^  Hertford. 

Solicitors  for  the  New  Biver   Go.,   Thomj^eon   ft 
Debenhame. 


July  16,  17,  18, 
1902. 


From  Ghan.  Div.  ^ 

(Yaughan  Williams,  Bomer,  and  > 

Stirling,  L JJ.)  ) 

Bybni  v.  Bxid.  (a.) 

Partnerehip^Article  empotoering  a  partner  to  nominaie 
and  introduce  a  new  partner  —  Be/used  of  other 
partners  to  accept  nominee — Bemedies  of  nominee. 

Under  partnership  articles  a  partner  was  entitled  to 
nominate  and  introduce  into  t?ie  firm,  for  tJie  whole  ot 
any  part  of  his  share,  a  son  or  any  other  male  person. 
The  partner  having  nominated  his  son  by  writing 
addressed  to  the  other  partners,  they  reused  to  accept  the 

(a.)  Beported  by  H.  W.  La.w,  .Esq.,  Bairistec- 
at-Law. 
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ion  OB  a  partner,  and  the  father  accordingly  brought  an 
adion^  claiming  a  declaration  thait  the  son  woe  duly 
nominated  and  introduced  into  the  firm. 

Heldf  on  the  facts,  thai  the  son  was  validly  nominated 
and  introduced^  and  that  under  these  circumstances  the 
remedy  did  not  lie  in  damages  only,  hut  tluU  the  sotk, 
though  not  entitled  to  specific  performance,  was  entitled 
to  other  equitable  relief  as  having  become  a  partner  in 
equity. 

Discusnon  by  Stirling.  L.J.,  as  t>  the  relief  afforded 
to  partners  by  courts  of  equity. 

Tails  wtf  an  appeal  from  a  dedsion  of  Joyce,  J.,  in 
an  actioo  relating  to  the  admiarion  of  a  partner  into 
the  buflineH  of  a  bay  laletmaa,  under  a  partnership 
deed  of  the  19th  of  Sq>tember,  1892. 

Henry  Byrne,  who  had  been  a  partner  nnder  an 
older  partnerahip  affreement,  wai  under  the  deed  of 
1892  to  be  entitlea  to  a  nine-tvelfths  share  in  the 
bnsnieis,  and  James  Beid,  Bamnel  Ghalkley,  and 
Balph  Wslton  Moore,  who  were  then  taken  into 
pirtasrship,  were  each  to  have  a  one-twelfth  share, 
with  power  to  acquire  each  an  additional  one-twdfUi, 
•  which  in  conrse  of  time  they  did. 

By  danse  29  of  the  deed,  Mr.  Byrne  was  to  have  the 
power  at  any  time  daring  the  continuance  of  the 
partnersfaip  term  (which  was  fourteen  years)  to 
noflunate  by  will  or  otherwise  and  introduce  into  the 
firm  for  the  whole  or  any  part  of  his  shsre  in  the 
bnsinew  and  profits,  any  son  or  sons  on  tiieir  attain- 
ing twenty-one,  or  any  other  male  person  or  persons 
oter  twenty-one,  and  the  person  introdncM  was 
tiMBoeforth  during  the  residue  of  the  term  to  carry  on 
bnsinoasin  partnership  with  the  other  partners  and  to 
ononte  a  proper  deed  binding  himself  to  obsorye  the 
terms  and  conditions  of  the  partnership.  Any  person 
introduced  who  was  in  the  employ  of  the  firm  was  to 
oontinne  to  reoeive  his  sabury. 

By  danae  31  differences  between  the  partners  were 
to  be  referred  to  two  arbitrators.  The  deed  also 
contained  provisions  to  take  effect  on  the  death  or 
retirement  of  Mr.  Byrne,  hv  whicdi  his  share  was  to 
be  taken  over  by  the  remaining  partners. 

On  the  10th  of  February,  1898,  Mr.  Byrne  com- 
municated in  writing  to  Messrs.  Beid,  Ohalkley,  and 
Moore  his  nomination  as  a  partner,  entitled  to  one- 
twelfth,  of  his  son  Stanley  Byrne,  who  had  been  for 
some  years  a  derk  in  the  business.  The  nomination 
waa  dated  from  the*  address  of  the  firm  anl  ran  as 
follows :  «  Dear  Sir,— In  accordance  with  the  articles 
of  partnership  I  hereby  nominate  my  son  Stanley  0. 
Byrne  to  one-twelfth  share  of  profits  of  the  business 
oanied  on  as  above,  and  to  receire  in  addition  to  the 
salary  he  is  now  receiving  a  further  sum  which  shall 
amount  to  £400  per  an»um. ' 

On  the  15th  of  February,  1898.  Mr.  Byrne  gave 
the  other  three  partners  written  notice  of  his  inten- 
tion to  retire  nom  the  partnt-rihip.  Disputes  arose 
between  the  partnera,  and  Messrs.  Beid,  Ohalkley,  and 
Moore  refused  to  accept  Stanley  Byrne  at  a  partner. 
Mr.  Byrne  accordingly  commenced  this  action  against 
taem  and  Stanley  Byrne  as  defendants,  dialing 
(amongst  other  things)  a  declaration  that  Stanley 
was  duly  nominated  and  introduced  into  the  firm. 

By  a  consent  order  dated  the  29th  of  March,  1901, 
cirtaia  questions  of  fact  were  directed  to  be  decided 
by  Joyooy  J.,  and  other  questions  were  referred  to  an 
arbitiator,  Messrs.  Beid,  Ohalkley,  and  Moore  by  their 
oounsel  undertaking  to  execute  all  deeds  and  inktru- 
ments  relating  to  the  adoussion  of  Stanley  to  the 
bottness  on  wnioh  parties  should  agr*'e  or  which  tbe 
ailiitrator  might  decide  to  be  necessary  to  give  effect 
tottie  decision  of  the  Judge.  On  the  hearing  of  the 
qnestioos  referred  to  Joyce,  J.,  his  lordship  held  that 
tua  nomination  of  Stanley  by  Mr.  Byrne  was  a  valid 


one,  and  that  he  introduced  and  was  entitled  to  intro- 
duce Stanley  into  the  firm  accordingly,  and  that 
Stanley  did  not  abandon  his  right  to  oecome  a  part- 
ner, although  in  view  of  the  refusal  of  the  other 
partners  to  accept  him  he  did  not  actuftlly  baoome  a 
partner.  His  lordship  further  held  that  Mr.  Byrne 
and  Stanley  were  not  entitied  to  have  bis  right  to 
beoome  a  partner  enforced  by  an  order  for  specific 
performance,  and  that  the  remedy  lay  in  damages  onl)  • 

Mr.  Byrne  and  Stanley  appealed  from  this  judg- 
ment so  far  as  it  declared  that  Stanley  never  actually 
became  a  partner  and  that  the  nomination  could  not 
be  enforced  by  specific  performance,  and  asked  for  a 
declaration  that  the  other  defendants  were  bound  to 
admit  Stanley  as  a  partner. 

Younger,  K,C.,  and  MacBiJoinney,  for  Mr.  Byrne. — 
Tbe  coart  will  enforce  this  agreement  to  take  Mr. 
Byrne's  nominee  into  partnership. 

They  dted  Waintvright  v.  Waterman,  1  Ves.  jun. 
311  ;  PiggoU  v.  BagUy.  M'Ole.  ft  T.  569 ;  and  Stocker 
V.  Wedderbum,  5  W.  B.  671,  3  K.  &  J.  393. 

Hughes,  K.G.,  and  Tannar,  for  the  defendants 
Beid,  Ohalkley,  and  Moore. — Sndi  an  Agreement  as 
thia  cannot  be  enforced  specifically.  If  the  other 
psrtners  object  to  admit  the  nominee  it  is  not  really 
to  anyone's  advantage  to  enforce  it. 

They  cited  Ehrmann  v.  Ehrmann,  43  W.  B.  125,  72 
L.  T.  Bep.  17. 

A.  J.  Chitty,  for  Stanley  Byrne. 

YAiraHAN  Williams,  L.  J. — I  have  found  consider- 
able difficulty  in  tiiis  case,  and  some  of  the  arguments 
used  could  not,  I  think,  be  supported.  Bat  I  have 
persuaded  myself  I  need  not  deal  with  these  pointr, 
on  accoxmt  of  the  undertaking  at  the  end  of  the 
consent  order  of  the  29th  of  March,  1901.  [His 
lordship  then  reviewed  the  facts  of  the  case,  and 
held  on  them  that  Mr.  Byrne  had  duly  nominated 
and  introduced  Stanley,  and  that  the  defendants  other 
than  Stanley  were  bound  to  comply  with  the  under- 
taking in  the  consent  order.] 

BoMXB,  L  J.,  delivered  judgment  to  the  same  efllsct. 

Shrung,  L.  J. — I  agree  with  my  learned  brethren 
as  to  the  facts  of  this  case,  but  I  wish  to  say  some- 
thing as  to  the  questions  of  law  which  have  been 
raisM  during  the  argument.  The  firat  is  as  to  the  con- 
struction of  the  29th  article  of  partnership.  [His  lord- 
ship read  this  and  said  that  in  his  opinion  it  gave  Mr. 
Byrne  the  right  to  nominate  Stanley,  who  on 
accepting  the  nomination  was  entitled  to  carry  on  the 
business  in  partnership  with  the  other  partners,  and 
further,  that  the  nomination  of  the  10th  of  February, 
1898,  was  a  valid  nomination.]  On  the  question 
of  the  effect  of  this  nomination  the  only  real  authority 
seems  to  be  the  passage  in  the  judgment  of  the  Lord 
Ohancellor  in  Lovegrove  v.  Nelson,  3  Myl.  ft.  K.  1, 
dealt  with  by  Lord  Lindley  at  p.  368  of  his  book  on 
partnership  (6th  ed.).  This  passage  is  as  follows : 
'*  To  make  a  person  a  partner  with  two  others  their 
consent  must  dearly  be  had,  but  there  is  no  particular 
mode  or  time  required  for  giving  that  consent,  and  if 
three  enter  into  partnerriiip  by  a  contract  which  pro- 
vides that  on  one  retiring  one  of  the  remaining  two, 
or  even  a  fourth  person  who  is  not  a  partner  at  aU, 
shall  name  the  successor  to  take  the  share  of  the  one 
retiring,  it  is  dear  that  this  is  a  valid  contract  which 
the  court  must  perform,  and  that  the  new  partner  would 
come  in  as  eutir  dy  by  the  consent  of  the  others  as  if 
they  had  adopted  him  by  name."  And  Lord  Liudloy 
says  :  **  If  pi^tners  choose  to  agree  that  any  of  them 
shall  be  at  Hbwty  to  introduce  any  other  person  into 
the  partnership,  there  is  no  reason  why  they  should 
not ;  nor  why,  having  so  agreed,  they  should  not  be 
bound  by  the  agreement.    Persons  who  enter  into 
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each  an  agreement  consent  prospeotiTely  and  onoe 
for  all  to  admit  into  partnership  aoy  person  who  is 
willing  to  take  advantage  of  their  agreement,  and  to 
observe  those  stipulations,  if  any,  which  may  be  made 
conditions  of  his  admission.  Such  an  agreement  as 
this  is  the  basis  of  every  partnership  the  shares  in 
which  are  transferable  from  oae  person  to  the  other. 
Those  who  form  such  partnerships,  and  those  who 
join  them  after  they  are  formed,  assent  to  become 
partaers  with  anyone  who  is  willing  to  comply  with 
certain  conditions."  I  think,  in  this  case.  Stanley 
Byrne  became,  in  the  eye  of  a  Oourt  of  Equity,  a 
partner,  and  entitled  to  equitable  relief  as  sacb.  This 
relief  does  not  as  a  general  rule  include  specific  per- 
formance of  an  agreement  to  become  a  partner ;  but 
tbere  are  other  forms  of  equitable  relief  which  are 
applicable,  such  as  an  injunction  to  prevent  one  part- 
ner from  excluding  another ;  or  an  accour<t,  or  the 
execution  of  any  necessary  and  proper  deeds  for 
defining  the  interests  of  the  partners,  or  forgiving 
e£Fect  to  them;  and  lastly,  &ere  is  tiie  reOef  of 
dissolution  in  a  proper  case.  Having  regard  to  the 
consent  order,  we  have  here  only  to  consider  the  facts 
and  the  question  whether  there  are  any  deeds  or 
instruments  which  may  have  to  be  executed  with 
reference  to  the  introduction  of  Stanley  into  the 
business.  I  think  it  is  dear  that  Stanley,  in  aooord- 
apce^  with  the  29th  article,  must  execute  a  deed 
binding  himself  to  observe  the  terms  and  conditionfl  of 
the  partnership;  and  further,  that  there  are  other 
deeds  to  the  execution  of  which  by  the  other  partners 
he  will  be  entitled.  The  arbitrator  may  say  tnat  they 
ought  to  execute  a  deed  more  clearly  defining  the 
relationship  between  the  partners  as  in  England  v. 
Ourlingt  8  Beav,  129 ;  and  in  Page  v.  Cox,  10  Hare 
163,  Turner,  Y.O ,  held  that  under  articles 
empowering  the  widow  of  a  partner  to  carry  on  the 
business  with  the  survivor  a  trust  was  created 
attaching  to  the  partnership  property.  So  here,  I 
think,  such  a  trust  is  created,  to  which  Stanley  is 
entitled  to  have  effect  ^iven  by  a  document  vesting 
the  legal  title  to  the  property  in  him  to  tbe  extent  of 
hfs  share.  In  my  opinion,  therefore,  Stanley  is 
entitled  to  some  other  relief  of  this  kind,  and  not  to 
damages  only,  and  tbe  appeal  must  be  alio  (red. 

Appeal  allowed. 

Solicitors,    Wood  <fc    Sons;   Letts   Brothers;  Oliver, 
BichardSy  Parkert  &  Byrne. 


Appeal.  i 

(Collins,  M.B.,  and  Mathew  and  |     June  11,  1902. 
Oozens-Hardy,  L.JJ.)  j 

MOBTOir  &  OO.  V,  WOODWABD.   (a.) 

Master  and  servant — Employers*  liability — Accident — 
Compensation^Beview  of  weekly  payment — Termina- 
tion of  incapacity— Jurisdiction  of  arbitrator —  Work' 
merCs  Compensation  Act,  1897  (60  <fc  61  Vict,  c.  37), 
Schedule  L  (12). 

Where,  in  proceedings  under  the  Workmen's  Compen- 
sation Ad,  1897,  an  arbitration  is  instituted  by  the 
employers,  under  paragraph  12  of  the  First  Schedule  to 
the  Ad,  for  the  purpose  of  ending  a  weekly  payment,  on 
the  ground  that  the  incapacity  of  the  workman  has 
ceased,  it  is  the  duty  of  the  arbitrator  to  consider  the 
question  when  the  incapacity  ceased.  The  Jurisdiction  of 
the  arbitrator  is  not  limited  to  the  making  of  an  award 
to  take  effect  from  the  date  of  the  award, 

(a.)  Beported  by  F.  G.  B^okbb.  Esq.,  Barrister- 
at-Law. 


Appeal  from  an  award  of  the  judge  of  the  Liver- 
pool Oonnty  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  arbitration  in  this  case  was  instituted  by  tl-e 
employers  under  paragraph  12  of  the  first  schedule 
to  the  Act. 

The  workman,  John  William  Woodward,  who  wm 
was  employed  as  a  riveter,  met  with  an  accident  in 
the  course  of  his  employment  on  the  14th  of  Biay, 
1901,  which  resulted  lu  serious  injury  to  his  left  eye. 
No  question  was  raised  by  the  employers  as  to  the 
workman's  being  entitled  to  compensation  under  the 
Act,  and  on  the  28th  of  August  an  agreement  was 
entered  into  between  the  employers  and  the  workman 
for  a  weekly  payment  by  th^m  to  him  of  18s.  3d.,  b^-iu^ 
half  the  amount  of  his  weekly  wages  before  the 
accident,  during  his  incapacity  or  until  the  said  weekly 
payment  should  be  ended,  diminished,  or  redeemed. 
A  memorandum  of  this  agreement  was  filed  in  the 
county  court  on  the  13th  of  September*  In  the  mean- 
time the  employers,  having  come  to  the  conclusion  that 
the  workman's  incapacity  was  ended,  and  that  he  could 
return  to  his  work  and  earn  wages,  had  called  upon 
him  to  be  examined  by  a  medical  man  on  tneir 
behalf. 

He  was  so  examined  on  the  2nd  of  September,  and 
the  medical  certificate  was  to  the  effect  that  he  bad 
completely  recovered  from  the  effects  of  the  accident 
and  was  able  to  resume  his  former  duties. 

He  did  not  go  back  to  his  work,  and  on  the  12th  of 
November  the  employers,  who  had  up  to  that  date 
continued  to  pay  him  the  agreed  weekly  sum,  filed  a 
request  for  arbitration  under  paragraph  12  of  the  first 
schedule  to  the  Ace,  iieking  that  tiie  weekly  payment 
might  be  reviewed  and  ended. 

The  hearing  of  the  arbitration  commenced  before 
the  county  court  judge  on  the  13th  of  December,  when 
the  employers  put  in  the  certificate  of  their  own 
medical  man.  The  workman  declared  himself  to  be 
dissatisfied  with  this  certificate,  and  the  county  court 
judge,  after  expressing  an  opinion  that  the  medical 
evidence  was  insufficient,  proceeded  to  act  und^r 
paragraph  11  of  the  first  schedule  and  paragraph  13 
of  the  second  schedule  to  the  Act,  and  ordered  that 
the  workman,  who  was  prepared  with  medical 
evidence  on  his  o«?n  behalf,  should  be  examined  by 
one  of  the  medical  referees  appointed  by  the  Secretary 
of  Atate.  The  question  on  «hicli  the  county  court 
judge  asked  for  a  report  was  whether  John  William 
Woodward  had  now  fully  recovered  from  the 
accident,  and  was  quite  fie  for  work  and  able  to 
follow  his  employment. 

The  workman  was  examined  by  Mr.  Shears,  one  of 
the  medical  referees,  who  made  a  report  on  the  2nd 
of  January,  1902,  as  follows :  **  John  William  Wood- 
ward's remaining  right  eye  has  good  sight  and  is 
free  from  disease.  In  my  opinion  a  one-eyed  man 
runs  a  slight  additional  risk  to  this  eye  in  a  dsnger- 
ous  occupation,  such  as  that  of  a  boiler-maker.  If, 
however,  the  parties  concerned  have  decided  to  iacor 
this  slight  risK,  I  see  no  reason  why  J.  W.  Woodward 
should  not  at  once  return  to  his  former  occupation. 
I  am  of  opinion  that  for  some  weeks  J.  W. 
Woodward  wiU  not  be  restored  to  his  full  earning 
capacity,  and  for  the  following  reason :  Owing  to  the 
loss  of  one  eye  he  wOl  have  difficulty  in  correctly 
judginff  of  the  distance  of  objects.  This  would 
particidarly  apply  to  the  striking  of  a  rivet  with  a 
hammer,  but  with  practice  this  awkwardness  would 
disappear,  and  he  will  learn  to  correctly  judge  of 
distances  with  his  one  eye.  As  a  one-eyed  man  he 
would  probably  experience  more  difficulty  in  obtain- 
ing wonc  from  new  employers." 

On  the  11th  of  April,  1902,  the  case  oame  again 
before  the  oounty  oourt  judg<>,  when  the  workman 
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aajd  that  his  oondition  was  the  same  aa  it  had  been 
when  he  was  examined  by  the  medical  referee  and 
when  he  was  first  examined  on  the  2nd  of  September, 
and  the  employers  expressed  their  wilUngness  to  take 
him  back  at  full  wages. 

The  county  court  judge  declined  to  hear  medical 
evidence  on  behalf  of  the  workman,  and  made  the 
foUowing  award  :  "  I  find  that  the  reapondent,  John 
WiUiam  Woodward,  Jbas  been  since  the  2nd  of 
September  last  and  now  is  abU  to  earn  the  ^ame 
amount  of  wages  as  he  had  earned  previously  to  the 
accident  mentioned  in  the  application  for  ar^tration 
herein,  and  I  order  that  the  weekly  payment  of  18a.  dd. 
payable  to  the  respondent  under  the  above-mentioned 
Act  under  or  by  virtue  of  an  agreement  come  to 
between  the  applicants  and  the  respondent  on  the 
28th  of  August,  1901,  and  a  memorandum  of  which 
agreement  dated  the  3rd  of  September,  1901,  was 
duly  recorded  at  this  court  on  the  13th  of  September, 
1901,  in  reipect  of  personal  injury  caused  to  the 
respondent  oy  accident  arising  out  of  and  in  the 
ooune  of  his  employment,  be  diminished  to  the 
weekly  sum  of  one  penny  as  and  from  the  16th  of 
April  instant,  but  this  award  is  made  without 
prejudice  to  the  rights  and  remedies  of  tiie  respondent 
under  the  said  agreement  for  the  arrears  of  the  said 
weekly  payments  up  to  the  said  16th  of  April 
instant  inclusive." 

Paragraph  11  of  the  first  schedule  to  the  Act  is  as 
follows :  "Any  workman  reoeivinff  weekly  payments 
under  this  Act  shall,  if  so  required  by  the  employer, 
or  by  any  person  by  whom  the  employer  is  entitled 
und^  this  act  to  be  indemnified,  ^m  time  to  time 
submit  himself  for  examination  by  a  duly  qualified 
medical  practitioner  provided  and  paid  by  the 
employer  or  such  other  person ;  but  if  the  workman 
objects  to  an  examination  by  that  medical  practitioner, 
or  is  dissatisfied  by  the  certificate  of  such  praictitioner 
upon  his  oondition  when  communicated  to  him,  he 
may  submit  himself  for  examination  to  one  of  the 
medical  practitioners  appelated  for  the  purposes  of 
this  Act,  as  mentioned  in  the  second  schedule  to  this 
Act,  and  the  certificate  of  that  medical  practitioner 
as  to  the  oondition  of  the  workman  at  the  time  of  the 
examination  shall  be  given  to  the  employer  and  work- 
man,^ and  shall  be  conclusive  evidence  of  that 
condition.  If  the  workman  refuses  to  submt 
himself  to  such  examination,  or  in  any  way  ob- 
structs the  same,  his  rights  to  such  weekly  pay- 
meuts  shall  be  suspended  xmtil  such  examination 
has  taken  place."  Paragraph  12  is  as  follows :  ''  Any 
weekly  payment  may  be  reviewed  at  the  request 
either  of  the  employer  or  of  the  workman,  and  on 
such  review  may  be  ended,  diminished,  or  io creased, 
subject  to  the  maximum  above  provided,  and  the 
amount  of  payment  shall,  in  default  of  agreement,  be 
settled  by  arl^tration  under  this  Act." 

The  employers  appealed  from  ti^e  award  of  the 
county  court  judge,  and  there  was  also  a  cross- 
appeal  on  the  part  of  the  workman. 

Suegg,  K.C.,  and  Ltalie  Scott  {Denis  0' Conor  with 
them),  for  the  employers. — Compensation  is  only 
payable  during  incapacity,  and  the  evidence  is  clear 
that  the  workman's  incapacity  had  come  to  an  end  on 
the  2nd  of  September,  1901.  Even  if  the  certificate  of 
the  employers'  medical  man  is  not  conclusive  on  that 
point,  the  certificate  of  the  medical  referee  is  con- 
clusive to  show  that  incapacity  had  ceaied  on  the  2ud 
of  January,  1902 ;  and  at  the  seoond  hearing  before  the 
county  court  judge,  on  the  11th  of  April,  1902,  the 
workman  himself  admitted  that  he  was  then  and  had 
been  all  along  in  the  same  condition  as  on  the  2nd  of 
September.  The  awards  therefore,  ought  to  have 
been  that  the  weekly  payment  should  be  diminished 


as  from  the  2nd  of  September.  Secondly,  at  any 
rate  the  payment  should  have  been  diminished  as 
from  the  12th  of  November,  1901,  the  date  when  the 
proceedings  to  review  the  payment  commenced.  The 
question  which  has  arisen  between  the  parties  is 
whether  the  incapacity  has  ceased.  By  section  ^ 
fiub-section  3,  of  the  Act  that  question,  having  arisen 
in  proceedings  under  the  Act,  had  to  be  settled  by 
arbitration.  The  question,  therefore,  for  the  arbi- 
trator to  determine  was  whether  the  incapacity  had 
ceased  at  the  time  when  the  arbitration  commenced. 
It  was  not  competent  to  the  county  court  judge  to 
award  the  workman  compensation  for  several  months 
after  his  incapacity  ceased.  The  learned  judge  made 
the  mistake  of  thinking  himsell  bound  by  paragraph 
12  to  order  the  payment  to  be  diminished  as  from  a 
date  not  earlier  than  his  award.  But  the  words 
'*  durine  the  incapacity  "  in  paragraph  1  (h)  governs 
the  whde  of  the  schedule. 

J,  E.  Bankes,  K.O.,  and  Lord,  for  the  workman.— 
The  aovard  of  the  county  court  judge  is  right.  The 
workman,  however,  has  given  notice  of  cross-appeal 
in  case  the  court  should  accede  to  the  argument  put 
forward  on  the  part  of  the  employers.  The  oertificate 
of  the  medical  referee,  when  carefully  read,  shows 
that  the  workman's  wage-earning  capacity  had  not 
been  fully  restored  at  the  time  when  that  certificate 
was  given.  The  county  court  judge  had  no  right  to 
reject  the  certificate  of  the  medical  referee  and  accept 
the  former  certificate  of  the  employers*  medical  man. 
The  learned  judg-i  was  informed  that  doctors  were 
ready  to  be  called  on  each  side,  and  that  they  did 
not  agree  as  to  the  man's  condition,  but  he  did  not 
hear  the  evidence  of  those  doctors.  Admitting  that 
the  certificate  of  the  medical  referee  amounted  to  a 
certificate  that  incapacity  had  ceased,  paragraph  11 
only  mc&es  that  certificate  conclusive  evidence  of  the 
man's  condition  at  the  date  of  the  examination ;  it 
is  not  conclusive  as  to  his  condition  at  any  other 
date,  either  before  or  after  the  examination.  There 
was  no  evidenoe  before  the  county  court  judge  on 
which  he  could  properly  find  that  the  workman  was 
able  on  the  2nd  of  September  to  earn  the  same 
amount  of  wages  as  he  had  earned  before  the 
accident. 

OoLLiNS,  M.B. — In  this  case  the  workman,  who 
was  a  riveter  in  the  employment  of  the  applicants, 
met  with  an  accident  on  the  14th  of  May,  iriiich 
resulted  in  the  loss  of  one  eye.  ^  The  employers  at 
once  began  to  pay  him  compensation,  and  the  parties 
came  to  an  agreement  for  the  payment  or  a  weekly 
sum  during  incapacity,,  and  that  agreement  was  duly 
registered.  But  a  time  came  when  the  employers 
considered  that  the  workman  was  fully  restored  to 
capacity  for  earning  wdges,  and  on  the  12th  of 
November,  1901,  they  made  an  application,  under 
paragraph  12  of  the  first  schedule  to  the  Workmen's 
Compensation  Act,  for  an  order  that  the  weekly  pay- 
ment might  be  stopped.  At  the  hearing  before  ^e 
oounty  court  judge,  which  took  place  in  December,  it 
appeared  that  the  workman  had  on  the  2nd  of  Septem- 
ber, 1901,  submitted  himself  to  a  medical  examina- 
tion by  a  doctor  on  behalf  of  the  employers.  The 
examination  resulted  in  a  report  by  the  doctor 
certifying  that  the  workman  had  completely  recovered 
from  the  effects  of  the  accident  and  was  able  to 
resume  his  former  duties.  That  result,  however,  had 
not  been  oommunicated  to  the  workman.  The  report 
was  read  to  him  at  the  hearing,  and  in  answer  to  the 
county  court  judge  he  expressed  his  dissatisfaction 
with  it.  The  learned  judge,  being  of  opinion  that 
the  medical  evidence  was  insufficient,  made  an  order 
for  a  report  to  be  made  to  him  as  to  the  workman's 
condition  by  one  of  the  medical  referees.  The  medical 
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referee  was  unable  to  make  his  report  tQl  the  2nd  of 
January,  1902.  He  then  gave  his  oertifioate,  in  which, 
after  pointing  ont  that  there  were  certain  lingering  in- 
capacities in  the  workman,  or  at  any  rate  certain  draw- 
backs to  full  capacity  for  work,  he  expressed  the 
opipion  that  after  a  short  interval  he  would  by  practice 
be  able  to  do  his  regular  work  notwithstandmg  the 
loss  of  one  eye.  The  matter  came  on  again  before 
the  county  court  judge  in  April,  when  he  arrived  at 
the  conclusion  which  he  has  embodied  in  his  award. 
[His  lordship  read  the  award.]  It  is  alleged  on  the 
part  of  the  employers,  and  I  think  it  is  dear  from  the 
terms  of  the  award,  that  the  coxmty  court  judse  was 
of  opinion  that  he  had  no  jurisdiction  to  deal  with 
the  question  at  what  date  the  incapacity  ceased 
before  the  hearing.  I  think  he  was  wrong  in  so 
holding.  The  question  in  dispute  between  the 
parties  was  whether  at  the  date  when  the  employers 
commenced  proceedings  to  end  the  weekly  payment 
the  workman  was  incapacitated.  The  court  did  not 
escape  the  duty  of  deddiog  that  question  because  the 
hearing  was  postponed.  It  is  true  that  the  certificate 
of  the  medical  referee,  though  it  was  by  law  con- 
duslTe  evidence  of  the  condition  of  the  man  at  the 
time  of  the  examination,  was  not  necessarily  condusife 
evidence  of  his  condition  at  au  earlier  date.  But  it  was 
essential  to  consider  the  date  when  the  dispute  as  to 
whether  incapadty  had  ceased  was  first  formulated. 
Tue  compensation  was  to  be  paid  during  incapadty.  It 
was  therefore  necessary  that  the  oouu^  court  judffe 
should  address  his  mind  to  the  question  when  the 
incapadty  ceased,  and  this  he  does  not  appear  to  have 
done.  He  says  in  his  award  that  the  incapadty  had 
ceased  at  the  date  of  the  certificate  of  the  employers* 
doctor,  but  at  the  first  hearing  he  hdd  that  that 
certificate  wss  insufiident  evidence.  Therefore, 
unless  the  parties  can  come  to  some  agreement,  the 
case  must  ffo  back  to  the  county  court  judge  in 
order  that  lie  may  ascertain  at  what  date  the 
iocapadty  ceased. 

MA.THEW  and  Oozsns-Habdy,  L.JJ.,  concurred. 

0(ue  remitted, 

Solidtors  for  Ihe  employers,  W,  Hurd  &  8on^  for 
Oliver  Jonee,  BUUon^  dk  Co.,  LiverpooL 

Solidtors  for  the  workman,  Hdder,  JBoherte,  &  Co*, 
for  H,  F.  Neale,  Liverpool. 


9)t8fl  <tCoutt  of  3wtkt. 


Ohan.  Div. 
Byrne,  J. 


July  1,  7,  1902. 

DSLYBS  V,  GbAT.  (a.) 

Vendor  and  purchaser — Trueteee  toith  power  of  eale^ 
Eeeale  he/ore  completion  to  trustee  ^Specific  perform- 
ance— Damages — Substitution  of  name  of  purchaser's 
nominee  in  conveyance  for  name  of  purchaser, 

A  pwrchaser  from  co-truitees  is  not  entiUed  to  resell  to 
one  of  such  oO'trustees  while  the  original  contract  remains 
executory t  nor  will  such  purchaser  be  entitled  under  such 
circunuianees  either  to  specific  performance  or  damages 
against  the  trustee  to  whom  he  has  agreed  to  sell,  nor 
independently  of  contract  to  Tiave  such  trustee's  name 
inserted  in  tne  conveyance  in  the  place  of  his  own. 

Trial  of  action. 

This  was  an  action  for  spedfio  performance,  in 
which  the  plaintiffs,  who  had  been  appdnted  by  an 
order  of  the  High  Oourt  trustees  for  the  purposes  of 

(a.)  Beport«d  by  J.  Arthttr  Paios,  Esq.,  Barrister- 
at-Law. 


the  Settled  Land  Acts,  1882-1890,  of  certain  copyhold 
premises  known  as  Mount  View,  in  the  village  of 
Frant,  in  the  county  of  Sussex,  and  were  exerddng 
the  powers  of  a  tenant  for  life  und«-r  the  said  Acts  on 
behalf  of  an  infant,  daimed  specific  performance  of  a 
contract  for  the  sale  of  the  same  dated  the  17th  of 
January,  1902,  against  the  defendant  Mr.  George 
Gray. 

Gray  counterdaimed  for  specific  performance  of  a 
contract  dated  the  17th  of  February,  1902,  between 
himsdf  and  David  Ddves,  one  of  the  plaintiffs,  for 
the  purchase  by  Ddves  from  him  of  the  same  premises, 
or,  in  the  alternative,  damages. 

The  facts  of  the  case  were  as  follows :  Under  au 
order  of  the  Chancery  Division  of  the  High  Court, 
bearing  date  the  12th  of  Decsmber,  1901,  the 
plaint^s  were  empowered  to  sell  the  property,  a 
reserve  price  having  been  fixed  by  the  court  The 
defendant  attended  the  sale  and  bought  the  property 
for  £800.  Afterwards,  when  the  title  had  beeu 
investigated,  the  defendaut  discovered  that  there 
would  be  a  condderable  fine  payable  on  admission 
and  that  entenchisement  would  be  expennve.  He 
accordingly  induced  Ddves  to  agree  to  sub-purchase 
the  property  from  him  for  the  sum  of  £800.  His 
solicitors  thereupon  requested  the  plaintiff's  solidtors 
to  insert  Ddves'  name  in  the  assurance  of  the  premises 
for  his  own.  This  the  plaintiffs'  solicitors,  on  Ddves' 
behalf,  refused  to  do,  and  the  plaintiff  Ddves  further, 
in  his  defence  to  the  counterclaim,  claimed  relief  upon 
the  ground  that  tiie  pArformanoe  by  him  of  the  said 
agreement  would  involve  him  in  a  breach  of  trust. 

Levett,  K,C.t  and  JoUy,  for  the  plaintiffs. 

Norton,  KC,  and  Hon.  M.  Maonaghten,  for  the 
defendant.— The  fact  that  the  person  who  contraou 
to  purdiase  is  a  trustee,  as  is  the  plaintiff  Ddves,  isnn 
reason  why  a  decree  for  specific  performance  should 
not  be  made  against  him.  A  trustee  under  such 
^ro^ff^ftft-T^ftftf  may  purdiase  subject  to  the  liability  of 
having  the  matter  reopened  by  his  cestui  que  trust. 
Anyway  the  defendant  is  entitled  to  have  Dd  Vds'  name 
substituted  for  his  own  in  the  assorance  of  the 
premises. 

Levett,  K.O.f  replied. 

The  following  cases  were  referred  to  in  the 
argument:  Ex  parte  Hughes,  6  Ves.  617;  Campbell 
V.  Walker,  6  Ves.  678 ;  Williams  v.  ScoU,  49  W.  R. 
83,  [1900]  A.  C.  499;  Parker  v.  McKenna,  28  W.  B. 
271,  L.  B.  10  Ch.  App  96. 

BYBine,  J.— For  the  purposes  of  the  present  case 
it  does  not  appear  to  me  to  be  material  to  coasider 
whether  or  not  the  podtion  of  a  trustee  for  sale  in 
reference  to  tiie  purchase  of  the  trust  property  is 
defined  with  abiolute  logical  accuracy  in  the  phrase 
most  frequentiy  used — ^namdy,  that  a  trustee  for 
sale  cannot  purchase  from  himsdf  nor  from  him- 
self and  his  co-trustee  or  co-trustees,  because  I  find 
a  sufficient  statement  of  the  law  applicable  to  the  dr- 
oumstanoes  of  the  present  case  io  the  judgment  af 
Mellish,  L.J.,  in  Parker  v.  McKenna,  L  B.  10 Ch.  App., 
at  p.  125,  whioh  is  as  follows:  *'  The  main  question 
appears  to  me  to  depend  upon  this,  how  far  a  trustee 
or  agent  for  sale  is  preduded  from  purdiasing  from 
his  own  purchaser  the  property  which  he  is  encrusted 
to  sdl.  Li  my  opinion,  as  long  as  the  contract 
remains  executory,  and  the  trustee  or  agent  has 
power  dther  to  enforce  it  or  to  rescind  or  alter,  as 
long  as  it  remains  in  that  state  he  cannot  repurchase 
the  property  from  his  oini  purchaser  except  for  the 
ben&t  of  ms  prindpal.  It  appears  to  me  that  that 
follows  from  the  established  rule  that  he  cannot 
purchase  the  property  on  his  own  account." 

Then,  also,  in  the  judgment  of  the  Privy  Coundl 
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in  WiUiama  ▼•  8cM,  [1900]  A.  0.,  at  p.  507.  Sir 
Ford  North,  in  giving  itie  opinion  of  their  lordships, 
says,  after  dealing  with  the  Mots  of  the  case,  which  is 
a  somewhat  oomplioated  one :  '*  It  may  be  that  the 
true  aooonot  of  the  transaction  is  that  saggested  in 
the  letter  of  the  9th  of  January,  1899 — ^namely,  that 
after  John  Austin  had  instmoted  to  buy  he  desired  to 
get  lid  of  the  purchase,  and  David  Austin  *'  (who  was 
trustee)  "  agreed  to  take  the  laud  off  John's  hands 
and  stand  in  his  place  and  relieve  him  of  his  contract. 
This  might  account  for  the  form  of  the  conveyance. 
But  thS,  it  will  be  observed,  is  quite  a  different 
thing  from  an  affirmance  of  John's  contract  to 
John,  and  a  subsequent  vale  by  John  as 
owner  to  iNftvid,  the  state  of  facta  to  wmch  Mr.  White 
deposes.  If  these  were  the  true  facts,  the  transac- 
tion would  be  invalid  upon  a  different  ground — 
namely,  that  so  long  as  the  contract  with  John  was 
exeontory  only>  and  John  had  neither  paid  his 
pnrohaae-money,  nor  takeu  up  his  conveyance,  and  the 
trustees,  who  were  vendors,  had  power  either  toenforce, 
rescind,  or  alter  the  contract,  it  was  not  competent  for 
David  Austin  to  slip  into  John  Austin's  plaois  or  take 
over  John  Austin's  contract  for  his  own  behalf  :  see 
Parker  v.  McKmna.** 

1  have  to  deal  with  an  action  brought  by 'trustees 
for  the  purposeeof  the  Settled  Land  Acts  seUug  in  the 
azeroise  of  the  powers  of  a  tenant  for  life,  on  behalf 
of  sn  infant  under  an  order  of  the  oourt,  and  the 
relief  sought  is  specific  performance  of  a  contract 
to  purdiase  certam  copyhold  property.  Thero  is 
also  a  counterclaim  by  the  purohas«»r  asking  for 
specific  performance  or  damages  against  David 
Delvee,  one  of  the  plaintiff  trustees,  as  sub-pur- 
dhaser  from  the  defendant.  The  matter  still  rests 
in  oontraot,  because  the  purchaser  refuses  to  accept 
a  proper  assurance  from  the  plaintifh  and  claims 
tiie  right  to  have  the  name  of  the  plaintiff  Delves 
Bubetitated  for  his  own.  This  is  no  answer  to  the 
action  unless  the  defendant  can  establish  the  counter- 
claim. The  short  facts  are  that,  after  the  defendant 
had  agreed  to  purchase,  he  found  out  that  there  would 
be  a  fine  payable  on  admission,  which  was  considerable 
in  proportion  to  the  value  of  the  property,  and  that 
the  enfranchisement  would  be  very  expensive,  and  he 
persuaded  the  plaintiff  Delves  to  enter  into  a  contract 
to  purchase  from  him,  at  the  same  price,  and  on  the 
same  terms,  except  that  a  very  considerable  proportion 
d  the  purohase*money  was  to  remain  on  mortgage 
at  4  per  cent.  Thero  is  no  mistake  as  to  the 
meanioff  or  intention  of  the  second  transaction. 
The  defendant  Gray  said,  in  the  course  of  his  cross- 
examination:  "My  idea  was  that  I  was  to  lend 
Delvee  £700,  and  he  was  to  take  my  place."  Delves 
acted  in  |;ood  faith,  but  he  was  properly  advised  by 
his  wo^usLton  that,  being  a  trustee,  he  could  not 
purdiase  the  trust  property,  and  declined  to  allow 
his  name  to  be  haserted  m  the  assurance  as  purchaser 
instead  of  Gray.  I  think  that  Gray  is  bound  to 
complete  his  contract,  and  judgment  must  go  against 
him  io  the  action.  He  is  not  m  a  position  to  enforce 
spedfio  performance  against  Delves,  not  being  able  to 
confer  upon  him  a  marketable  titie,  nor  is  he  entitied 
to  damages.  In  law  he  must  be  deemed  to  have 
known  tlukt  Delves  was  incapable  of  purohasiog  xmder 
the  circumstances. 

It  was  suggested  that,  independentiy  of  the  con- 
tract. Gray,  as  purohaser,  was  entitied  to  have  the 
of   Del^ 


dves  inserted  in  the  assurance  as  his 
nominee,  acting  on  the  general  practice  that  a 
purchaser  may,  in  ordinal^  cases,  take  a  conveyance 
to  a  nominee  for  himself ;  but  I  know  of  no  principle 
or  auUunity,  which  compels  vendors  to  convey  to 
one  of  their  own  number  who  declines  to  accept  the 
nominatini,  and   under  dzomnstenoes   which    may 


oertamly  expose  them  to  the  risk  of  the  suggestion  of 
being  parties  to  a  broach  of  trust  hereafter.  The 
counterclaim  must  be  dismissed  with  costs. 

[On  his  lordship's  being  asked  to  state  that  he  dis- 
missed the  counterclaim  without  proj  adioe  to  any  claim 
against  Delves  that  the  defendant  might  think  proper 
to  bring  after  the  con4>letion  of  the  purchase,  his  lord- 
ship ro'used  to  put  into  the  order  any  statement  to 
that  eff<$ot,  observing  that  he  had  dealt  only  with  the 
claim  raised  on  the  defend  tint's  part,  and  did  not 
wish  to  say  moro  than  was  necessary  to  dedde  the 
pomt.  At  the  same  time  his  lordship  considered  that 
Delves'  contract  was  one  which,  if  he  wished  to  com- 
plete, the  court  might,  with  a  littie  alteration, 
approve.] 

Judgment  for  plaintiff  ;  counterclaim  dtMiissed, 

Solicitors,  Sharpe,  Parker,  Pritchardat  Barham,  <fc 
Lawfiird,  for  W.  E.  Orippt,  Son,  &  Lauih,  Tunbridge 
Wells;  Collyer-Bristow,  HiU,  Curtis,  db  Dods,  for. 
atone,  Simpson,  <h  Mown,  Tunbridge  Wells. 


July  29,  1902. 


Chan.  Div.  i 
Farwell,  J.  j 

In  re  AooLBS  (Limited). 
Hodgson  v.  Aoglis   (a.) 
Company  ^Debenture- Jiolder' 9  action^Sale  by  order  of 
court^Pu/rchase-money  in  court— Trustees'  remunera- 
tion. 

Trustees  for  debenture-holders  who  by  the  terms  of 
their  trust  deed  are  entitled  to  remuneration,  to  be  paid  by 
the  company,  are  not,  in  the  absence  of  express  provision 
in  the  trust  deed,  entitled  to  be  paid  such  remuneration 
in  priority  to  tJ^e  debenture-holders,  out  of  proceeds  paid 
into  court  of  a  sale  of  the  mortgaged  property,  in  a 
debentwre'h(jlder*s  action. 

Further  consideration. 

This  action,  which  was  commenced  on  the  23rd  of 
April,  1898,  was  brought  by  the  plaintiff  on  behalf  of 
himfftU  and  all  debenture-holders  of  Acdes  (Limited) 
in  order  that  the  property  comprised  in  the  debenture- 
holders'  security  might  be  realized. 

A  receiver  having  been  appointed,  and  judgment 
having  been  obtained,  the  property  comprised  in  the 
security  was,  by  a  further  order  of  the  16th  of 
January,  1899,  ordered  to  be  sold. 

After  an  abortive  attempt  at  sale  by  public  auction, 
the  property  was  sold  b^  private  treaty  and  the 
purohase-money  was  paid  mto  court. 

After  certain  payments,  including  a  dividend  of 
12s.  6d.  in  the  pound  to  the  debenturo-holders,  had 
been  made  thereout,  a  summons  for  further  considera- 
tion was  issued. 

The  proposed  minutes  of  the  order  to  be  made  on 
further  consideration  provided  for  the  payment  to  the 
trustees  for  the  debeoturo-holders  of  certain  sums 
claimed  by  them  as  romuneration  under  the  provisions 
of  the  trust  deed. 

Tue  balance  of  the  purchase-money  beinc  in* 
sufficient  to  meet  the  claims  of  the  debenture-holders, 
certain  debenturo-holders,  who  wero  not  parties  to 
the  action,  attended  by  their  solicitor  beforo  the 
the  master  and  objected  to  these  proposed  payments 
on  the  ground  that  the  debenture-holders  wero 
entitled  to  bs  paid  the  amount  due  to  them  in 
priority  to  the  trustees.  The  summons  was  adjourned  to 
the  judge,  and  by  him  into  court  for  the  detcomination 
of  this  question.    The  clause  in  tiie  trust  deed  under 

(a.)  Beported  by  Godfbby  B.  Bbnboit,  Esq., 
Barrister-at-Law. 
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whioh  the  tnuteeB  olaimed  their  remnneration  pro- 
vided that  the  oompany  should  pay  to  each  of  the 
trostees  certain  sams  as  and  by  way  of  remuneration 
for  their  services,  and  thac  the  trustees  should  be  at 
liberty  to  accept  such  remuneration. 

Clause  35  of  the  debenture  trust  deed  was  as  follows : 
'*  The  trustees  and  every  receiver,  attorney,  manager, 
agent,  or  other  person,  appointed  by  the  trustees  here- 
under shall  be  entitled  to  be  indemnifi»*d  out  of  the  mort- 
gaged premises  iu  retpect  of  all  liabilities  and  expenses 
iuourred  by  them  m  the  execution  of  the  tiusts  hereof, 
or  of  any  powers,  authoritieB,  or  discretions  vested  in 
them  or  him  pursuant  to  these  presents,  induding 
liabilitieB  and  expenses  consequent  on  any  mistake, 
oversight,  error  of  judgment,  forgetfulness,  or  want 
of  prudence  on  the  part  of  the  trustees  or  any  suoh 
appointees,  and  against  all  actions,  proceeding",  costs, 
claims,  and  demands  in  respect  of  any  matter  or 
thiog  done  or  omitted  in  anywise  relatiog  to  the 
premises;  and  the  trustees  may  retain  and  pay  out  of 
any  moneys  in  their  hands  upon  l^e  trusts  of  these 
presents  the  amount  of  any  such  moneys  and  also  the 
remnneration  of  the  trustees  as  hereinbefore  provided. 

Waggetty  for  the  trustees,  relied  upon  the  practice 
in  such  cases,  which  is  thus  stated  in  Palmer  on 
Debentures,  p.  81 :  "  Where  an  action  is  brought  to. 
enforce  the  debentures  or  debenture  stock  th<^ 
remuneration  allowed  to  trustees  is  alvvays  provided 
for  out  of  the  trust  premises.'* 

8*  Dickimon,  for  the  executors  of  a  deceased 
trustee. 

Austen  Cartrndl,  for  the  objecting  debenture- 
holders«-^The  right  of  the  trustees  is  only  to  be  paid 
by  the  company  or  out  of  trust  property  which  ii 
actually  in  their  own  hands. 

Fabwell,  J. — In  my  opinion  this  remuneration 
cannot  be  given.  There  is  in  the  trust  deed  a  contract 
by  the  company  that  it  will  pay  the  remuneration,  but 
I  find  no  contract  by  the  debenture-holders  that  they 
will  pay  it,  and  no  contraot  that  it  shall  be  paid  out 
of  the  mortgaged  property.  It  is  provided  by  clause 
36  of  the  trust  deed  that  the  trustees  may  retain  the 
amount  of  their  remuneration  out  of  moneys  in  their 
hands ;  but  this  gives  them  no  hold  upon  the  moneys 
in  court,  and,  in  my  opinion,  the  other  part  of  this 
olau*e  is  fatal  to  their  contention,  for  it  provides  that 
the  trustees  shall  be  entitled  to  be  indemnified,  out  of 
the  mortgaged  premises,  for  liabilities  and  expenses 
incurred  by  them,  but  stops  short  of  faying  that 
they  shall  be  entitled  to  their  remuneration  out  of 
the  mortgaged  premises.  The  relation  of  trustee  to 
cestui  que  trust  implies  that  the  trustee  shall  be 
indemnified  for  his  expenses,  but  excludes  remunera- 
tion of  the  trustee  except  by  express  contract,  and  I 
cannot  extend  this  contract. 

Solicitors  for  debenture-holders  other  than  the 
plaintiff,  Pritchardt  Englefield,  &  Gb.,  for  Court, 
IdverpooL 

Solicitors  for  plaintiff  and  for  the  trustees,  WiUon, 
Bristows,  A  Carpmael, 

Solicitors  for  the  representatives  of  a  deceased 
trustee,  Broughton,  Nocton,  &  BroughUm. 


E.  B.  Div.  ; 

(Lord  Alverstone,  L.C.J.,  and  [  Oct.  30. 

Wills  and  Channell,  JJ.)      j 

Thomas  (Appellant)  v.  Pbitohabd  (Reipondent),  (a.) 

Inland  Revenue  —  Excise  —  Practice — Costs  under  the 
Summary  Jurisdiction  Acts^ Power  to  grant  to  Croum 
—Finance  Act  (61  dk  62  Fict.  c.  10),  s.  ^Summary 
Jurisdiction  AcU,  1848  (U  <fe  12  Vict.  c.  43),  s,  18. 
and  1879  (42  ik  43  Vict.  c.  47),  s.  53. 

In  pursuance  of  section  53  of  the  Summary  Jurisdic^ 
tion  Ad,  1879,  which  provides  that  prosecutions  under 
the  excise  laws  are  to  he  governed  by  the  Summary  Juris^ 
diction  Acts,  costs  can  now  he  awarded  to  and  against  the 
Croum  in  cases  under  those  laws. 

Case  stated  by  magistrate. 

The  special  case  set  out  the  follosnng  facts :  At 
the  Town  Hall,  Cardiff,  an  injunction  was  preferred 
against  the  respondent  by  One  Edgar  Thomas,  one 
of  his  Majesty's  officers  of  Inland  Bevenue  under  the 
Finance  Act,  1898  (61  ft  62  Vict.,  c.  10),  s.  4,  for 
having  on  his  premises  on  the  13ch  of  January,  1902, 
a  cask  sHiich  wns  being  subject  to  a  process  for  thn  pur- 
pose of  extraotiug  spirit  absorbed  in  the  wood  thereof. 
Tne  ioformifttion  was  heard  on  the  28th  of  February, 
when  the  magittraie  found  the  offence  proved,  and  fiued 
the  respondent  £5  without  coats.  The  solicitor  for 
the  appellant  applied  for  costs,  hut  the  magistrate 
refused  to  grant  them,  but  consented  to  state  a  case. 

By  section  18  of  the  Summary  Jurisdiction  Ace, 
1848  (11  &  12  Vict.  c.  43),  it  is  provided :  '*  And  be  ic 
enacted  that  in  all  cases  of  summary  conviction  .  •  • 
it  shall  be  lawful  for  the  justices  or  justice  to 
award  and  order  in  and  by  suoh  conviction  and  order 
that  the  defendant  shall  pay  to  the  prosecutor  or  com- 
plainant respectively  such  costs  as  to  the  justices  or 
justice  shall  seem  just  and  reasonable  in  that  behalf, 
and  in  cases  where  such  justices  or  justice  instead  of 
convicting  .  •  .  shall  dismiss  the  information  or 
complaint,  it  shall  be  lawful  for  him  or  them  in  his  or 
their  discretion  ...  to  award  and  order  that  the 
prosecutor  or  complainant  shall  pay  to  the  defend- 
ant such  costs  as  to  such  justices  or  justice  shall  appear 
just  and  reasonable.'' 

Section  35  of  the  same  Act  provides  {inter  alia) 
'*  That  nothing  in  this  Act  shall  extend  or  be  construed 
to  extend  to  any  information  or  complaint  or  other 
proceeding  under  or  by  virtue  of  any  of  the  statutes 
relating  to  her  Majesty's  revenue  of  excise  or 
customs,,  stamps,  taxes,  or  post  office." 

Section  53  of  the  Summary  Jurisdiction  Act,  1879 
(42  &  43  Vict.  c.  49),  proceeds  {inter  alia)  :  '*  That 
the  Summary  Jurisdiction  Act  shall,  notwithstanding 
any  special  provisions  to  the  contrary  contained 
in  any  of  the  statutes  relating  to  her 
Majesty's  revenue  under  the  control  of  the 
Commissioners  of  Inland  Bevenue  or  the  Oommis- 
sioners  of  Onstoms,  apply  to  all  informations,  com- 
plaints, and  the  prooeodings  before  a  court  of  summary 
jurisdiction  unaer  or  by  virtue  of  any  of  the  said 
statutes." 
The  magistrate  refused  to  make  an  order  as  to  costs 

on  the  following  grounds : 

1.  That  the  Finance  Act,  1898  (the  statute  creating 
the  offence),  makes  no  provision  for  the  payment  of 
costs  to  the  drown. 

2.  That  section  53  of  the  Summary  Jurisdiction 
Act,  1879,  makes  no  provision  for  payment  of  costs  to 
tne  drown,  but  simply  applies  the  procedure  of  the 
Summary  Jurisdiction  Acts  to  informations,  com- 
plaints,   and  other  proceedings    which  a  court  of 

(a.)  Beported  by  0.  G.  Wilbbahaic,  Esq.,  Barrister- 
at-Law. 
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•nmmary  jurisdiotion  has  janBdiotioo  to  hear  and 
determine  nnder  the  "  siatates  relating  to  her 
Mftjeety't  revenue  under  the  control  of  the  Oom- 
miuionerB  of  Onstoms. 

3.  That  section  18  of  the  Summary  Jnrisdiotioa 
Act,  1848,  it  general  in  terms,  and  does  not  expressly 
provide  for  the  payment  of  costs  to  the  Grown. 

4.  That  a  general  rule  of  law  authoriziog  costs  to  be 
given  between  subject  and  subject  does  not  override 
tbe  rule  of  law  ttiat  the  Crown  neither  pays  nor 
receives  costa:  Beg.  v  Beadle,  5  W.  B.  498,  7  B.  &  B. 
492. 

5.  That  in  oases  where  it  is  intended  that  the  Crown 
fthall  receive  or  pay  costs  the  Legislature  aigfiifies  such 
intention  by  espreis  enactment :  c/.  16  ft  17  Vict  o. 
107,  s.  263,  and  18  ft  19  Vict,  c  90. 

The  question  for  tbe  opinion  of  the  court  was 
whether  a  court  of  summary  jarisdiotion  upon  con- 
victing a  person  of  an  offence  under  the  Finance  Act, 
1898,  bad  power  to  order  him  to  pay  costs  in  aidition 
to  the  fine. 

Sir  E.  Careon,  8.0.  {BowlaU  with  him),  for  the 
Grown.— The  statute  of  1848  gave  costs  in  all  cases 
under  the  Summary  Jurisdiction  Acts,  and  section  35 
of  that  Act  excluded  prosecations  under  the  Inland 
Inland  Bevenue  Acts  from  the  scope  of  the  Acts. 
Then  there  came  Siiotiun  53  of  the  Act  of  1879,  which 
provided  that  the  Summary  Jurisdiction  Acts  should 
apply  to  Inland  Bevenue  cases.  Therefore  you  have 
an  express  enactment  applying  the  Summary  Juris- 
diction Acts  to  these  cases,  and  tiie  Crown  is  entitled 
under  those  Acts  to  receive  costs.  The  case  is 
governed  by  Moore  v.  Smith,  7  W.  B.  206,  1  B.  ft  B. 
597. 

HcHrnan  Gregory,  for  the  respondent. — I  admit  the 
proposition  that  this  case  turns  on  the  constraction  of 
section  53  of  the  Act  of  1879,  but  that  section  only 
brings  the  Crown  under  the  general  law  in  respect  of 
matters  of  procedure  and  does  not  override  the  rule 
that  the  Crown  does  not  pay  or  receive  costs  except 
in  cases  wnere  costs  are  given  by  statute.  Moore  v. 
Smith  applies  only  to  informations  in  the  High  Comrt. 
This  case  is  governed  by  Beg.  v.  BeadU, 

Sir  E,  Oarion  replied. 

Lord  Alybbstoitb,  L.C.  J— This  case  is  not  free  from 
di£Boulty.  It  is  a  rule  of  law  that  the  Crown  is  not 
bound  by  an  Act  of  Parliament  unless  express  words 
or  words  dearly  implying  that  it  should  be  are 
inserted  in  the  statute.  This  principle  is  illustrated  by 
two  cases,  both  of  which  have  been  cited  to  us.  In  the 
first,  Beg,  v.  Beadle,  the  court  came  to  tbe  conclusion 
that  the  words  of  the  ntatute  which  wiis  there  being 
oonsidered  were  not  sufficient  to  bind  the  Crown,  and 
tbat  an  order  made  ag^nst  it  for  coats  could  not  be 
supported.  In  Moore  v.  Smith  the  court  came 
to  the  opposite  conclusion  and  found  that  the 
words  of  20  ft  21  Vict.  c.  43,  which  made  the 
Qrown  %  party  to  certain  informations,  were  sufficient 
to  enable  it  to  receive  costs  under  that  Act 
Lord  Campbell,  who  was  party  to  both  judgments, 
laid  it  down  in  his  judgment  in  the  latter  case  that 
express  language  was  not  necessary  to  bind  the 
Grown,  and  Crompton,  J.,  agreed  with  him. 

In  the  present  case  there  are  two  important  Acts. 
Tlie  first  is  the  Summary  Jurisdiction  Act,  1848  (11  ft 
12  Vict,  c  43).  In  that  Act  express  words  were 
inserted  to  except  excise  and  revenue  cases  from  the 
operation  of  the  Summary  Jarisdiotion  Acts  In  tbat 
state  of  things  the  Summary  Jurisdiction  Act,  1879 
(42  ft  43  Yict.  0.  49),  WAS  passed.  By  section  53  of 
that  Act  the  special  exemption  of  the  Crown 
in  respect  ol  excise  acd  revenue  prosecutions, 
contained  in  the  Act  of    1848  are  repealed.     The 


Crown  is  there  referred  to  in  terms,  and  in  order  to 
establish  the  respondent's  case  he  has  to  say  that  the 
provisions  of  the  Summary  Jurisdiction  Acts  as  to 
costs  do  no  apply  to  the  (hrown.  I  think  it  was 
iniended  by  the  framers  of  this  Act  that  the  Crown 
should  get  costs,  and  that  this  was  one  of  the  cases 
in  the  mind  of  Wright,  J.,  in  his  judgment  in  In  re 
Archhiahop  of  Canterbury,  50  W.  B.  476,  [1902]  2 
£.  B.  503,  at  p.  573. 

I  only  wish   to  add   that   this    case   shows   the 
absolute  necessity  for  legislation  on  the  subject. 

Wills  and  OoAinrELL,  JJ.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellant.  Solicitor  to  the  Inland 
Bevenue* 

Solicitors  for  tbe  respondent,  Biddell  dk  Co,,  for 
Lewie,  Morgan,  <k  Oo»,  CiMiff. 


Div.   1 
ti,J.)i 


June  22,  26;  Aug.  7,  1902. 


K.  B.  Div. 

(Bigham, 

Qlamobqanshibji  Coal  Co.  (Limitbd)  and  Othbbs 
V.  South  Wales  Minbbs'  Fedbbaxion  and 
Othbbs.  (a.) 

Trades  union^Maater  and  workman — Procuring  breach 
of  contract  of  service — Whether  malice  essential  to 
illegality. 

It  is  not  unlawful  for  workmen  to  induce  their  fellow^ 
workmen  to  break  a  contract  of  service  if  it  be  done  bona 
fidA  and  without  any  desire  to  injure  the  master, 

Jn  1901  the  South  Wales  Miners*  Federation  issued  a 
manifesto  ordering  the  men  to  stop  work  on  certain  days 
known  as  **  stop  days,**  This  action  occasioned  gr^ai 
damage  to  the  masters,  but  was  induced  by  the  workmen* s 
boLa  fide  belief  that  the  price  of  coal  xjoould  be  thereby 
raised.    In  an  action  for  damages  by  the  masters, 

Held,  that  no  action,  would  lie,  as  it  tvas  an  essential 
element  of  an  ctction  in  respect  of  procuring  a  breach  of 
contract  that  actual  malice  should  be  proved  against  the 
defendant. 

This  action  was  first  set  down  before  Bigham,  J., 
and  a  special  jury,  but  during  the  third  day  of  hear- 
ing the  jury  were  discharged,  and  it  was  agreed  that 
the  whole  matter  in  dispute,  including  the  amoont  of 
damages  to  be  awarded  in  the  event  of  the  piainti£Es 
succeSling,  should  be  decided  by  the  judge  without 
a  jury. 

The  plaintiflEs  were  the  Glamorgan  Coal  Co. 
(Limited)  and  seventy-three  other  companies  and 
colliery  owners,  members  of  the  South  Wales  Coal 
Owners'  Association,  and  the  action  was  brought 
against  the  execuave  officers  and  trustees  of  the 
South  Wales  Miners'  Federation  to  recover  damages 
to  the  amount  of  £100.000.  on  the  ground  that  the 
defendants  or  their  agents  had  wrongfully  or  malici- 
ousl/  induced  the  miners  in  the  plaintiffs'  employ  to 
commit  a  breach  of  their  contract  under  the  sliding 
scale  agreement. 

The  plaintiff 4  further  asked  for  an  injunction 
restrainiog  the  defendants  from  committing  similar 
acts  in  the  future,  and  a  declaration  that  the  pro- 
perty and  funds  of  tue  federation  were  liable  for  such 
costs  and  damages  as  might  be  awarded  in  the 
present  action. 

The  fact  that  the  miners  had  broken  their 
contract  was  not  denied  by  the  defendants,  but  it 
was  denied  tiiat  the  defendants  had  induced  them  to 

(a )  Baported  by  C.  G.  Wilbbaham,  Esq.,  Bar- 
rister-at-Law. 
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do  80.  In  the  alternatiTe,  the  defeadants  Slid  that  if 
their  aeryants  had  iadaeed  the  miners  to  ooaiintt  a 
breach  of  a  ooatraot,  that  the  nottoes  sent  oat  to  the 
miners  were  sont  oat  by  the  men's  repretentatiTes  on 
the  sliding  scale  committee,  and  that  the  object  of 
ordering  the  stop-days  was  to  raise  the  price  of  coal, 
which  woold  be  eqoally  to  the  benefit  of  the  plaintiffii 
and  defendants,  and  not  with  the  object  in  any  way 
to  in  j  are  the  plaintiffs. 

It  was  also  contended  that  the  Federation  could  not 
per  86  he  gailty  of  the  acts  complained  of,  and  there- 
fore ooald  not  be  saed  in  the  aotioa,  and  that  the 
acts  of  the  men's  representatives  on  the  sUdins  scale 
committee  were  not  wrongful,  but  were  fogally 
justifiable. 

Sir  E.  Clarke,  K.G.,  B.  F.  WiUtame,  K  C,  Montague 
Lushf  K,G,,  ant  Trevor  Lewis,  for  the  plaintiffs. 

Bt{fuB  leaacB,  K.G.,  aad  Holman  Gregory,  for  the 
defendant  federation. 

B.  T.  Evans,  K.C,  and  Bailhache,  for  the  sliding 
scale  committee. 

The  facts  and  argamenti  of  the  case  appear 
sufficiently  from  the  judgment. 

Aug.  7.— BiOHAK,  J.,  read  the  following  judg- 
ment :  This  is  an  action  brought  by  the  Glamorgan 
Goal  do.  f  Limited)  and  sevenf^-three  other  plaintiffs 
against  tiiie  fikuth    Wales    Ifiners'  Federation,    its 
trustees,  its  officers,  and  a  number  of  members  of  its 
executive  council,  to  recover  damages  for  wrongfully 
and  maliciously  procuring  and  inducing  the  work- 
men in  the  plaintiff  i*  collieries  to  break  their  contracts 
of  service  with  the  plaintiffd.    In  the  alternative  the 
plaintiffs  also   sue  the  defendants  for   wrongfully, 
unlaw  fully,  and  maliciously  conspiring  together  to  do 
the  acts  complained  of.    The  plaintiff^  claim  both 
damagpes  and  an  injunction.     The  defence  consists 
of  denials  of  the  material  allegations  in  the  statement 
of  daim,  and  of  a  plea  that  the  acts  complained  of 
were  done,  if  at  all,  with  reasonable  justification  and 
excuse.    The  case  came  on  to  be  idea  before  me  with 
a  special  lury  on  the  22nd  of  July  last,  bat  af  car  the 
trial  had  lasted  three  days  the  jury  was  disdiarged, 
and  all  questions  of  law  and  fact,  as  well  as  the 
ascertainment  of  the  damages,  if  any,  were  by  con- 
sent left  to  me.    The  facts  I  find  as  f dlows  :  The 
rfaintiffii  are  seventy-four  limited  liability  companies 
associated  together  for  the  protection  of  their  own 
interests  under  the  style  of  the  Monmouthshire  and 
South  Wales  Goal  Owners'  Association.    They  work 
upwards  of  200  coUieiies  in  the  South  Wales  districft, 
and  in  these  collieries  thev  employ  about    100.000 
men.    The  defendants  are,  first,  the  men*s  federation, 
a  body  registered  under  the  Friendly  Societies  Acts ; 
secondly,  the  trustees  of  the  federation  ;  thirdly,  Mr. 
Brace  (the  vice-president),  Mr.  Onions  (the  treasurer), 
and  Mr.  Bichards  (the  secretary  of  the  federation) ; 
and  lastly,  six  men,  who  are  members  of  tbe  executtye 
council  of  the  federation,  and  who  are  sdso  members 
of  workman*s  half  of  a   body  known  as  the  Joint 
Sliding  Scale  Oomniittee,  to  which  I  shall   have  to 
refer  later  on.    The  trustees  are  joined  as  defendants 
merely  in  order  to  enable  theplaintiflb  to  reach  the 
f  aods  of  the  federation  in  the  event  of  a  judgment 
being  recovered  for  dameges  against  that  body.    It 
appears   that  for   the   last   twenty   or   twenty-five 
years  the  masters  and  the  men  in  the  Soutii  Wales 
ooUiery   district   h«ve   worked   together   under   an 
agraement,  called  the  didiog  scale  agreement,  by 
which  the  rate  of  wages  paid  to  the  men  is  made  to 
depend  on  the  price  for  the  time  being  of  a  certain 
agreed  dass  of  coal.    That  is  to  say,  as  the  price  of 
such  coal  rises  or  falls,  so  the  rate  of  wages  moves  up 
or  down.    It  is  thus  to  the  interest,  not  only  of  the 


masters,  but  also  of  the  men,  to  kee^  up  the  price  of 
coal,  but  at  the  same  time  not  to  dnve  it  up  to  such 
a  point  as  will  unduly  interfere  with  the  demand. 
Against  the  prolucers  of  coal  there  are  always 
arrayed  a  number  of  coal  dealers,  known  as  merchants 
or  middlemen,  who  buy  coal  to  be  shipped  to  foreign 
ports,  or  for  resale  in  tbe  South  Wales  market.  The 
interest  of  those  men  is,  of  course,  to  ke«p  down 
prices,  so  that  they  may  buy  as  cheaply  as  possible. 
They  frequently  sell  large  quantities  of  coal  for 
forward  delivery  at  prices  bolow  those  current  for 
immediate  delivery,  trasting  to  supply  themselves 
later  on  by  purchases  from  one  or  otiier  of  the  many 
collieries  at  prices  which  will  make  their  bargains 
remunerative.  This  has  the  efiiact  of  depressing  the 
market,  and  on  more  than  one  ocoasion,  and  partioa- 
larly  in  the  years  1896  and  1897,  the  masters  and 
men  have  tried  together  to  devise  some  scheme  to  so 
regulate  the  output  of  the  miners,  by  means  of  stop 
days  or  otherwise,  as  to  counteract  this  effect  There 
has.  however,  always  been  a  difficulty  in  getting  a 
of  the  ooUiery  proprietors  to  fair  in 


sufficient  number 

with  any  scheme  having  for  its' object  the  restriction 
of  output,  and  thus  nothing  has  been  done.    On  the 
1st  of  April,  1898,*  a  strike  broke  out  in  the  South 
Wales  district,  and  the  collieries  were  closed  from 
that  date  to  the  Slst  of  August    On  the  1st  of 
September  work  was  resumed  throughout  tiie  district 
At  the  collieries  of  forty-seven  of  &ie  plaintiff  com- 
panies it  was  resumed  under  an  agreement  which 
embodied  the  old  slidinp^  scale.    By  tbis  agreement  it 
was  provided  that  a  joint  committee  of  masters  and 
men  should  be  formed,  which  should  be  called  the 
Joint  Sliding  Scale  Committee ;  and  that  it  should  be 
comprised    of    twelve    members    representing  tbe 
forty-seven   firms,    and   of   twelve  men  elected  by 
the   colliers   in   the     employment  of   thoee  firms. 
Each  half  of  the  committee  was  to  have  its  own 
secretary,  elected  from  its  own   twelve   members, 
and    it   was   contemplated   that   each   half    might 
from    time     to    time    meet  separately   to   discuss 
matten  aCESdcting  its  own  interests.     One  of   the 
principal  objects   of  the  joint    committee   was  to 
to  ascertaio,  by  audits  of  the  sales  of  the  forty-seven 
firms,  the  average  price  of  coal,  for  the  purpose  of 
regulating  wages  thereby.    The  agreement  contained 
many  other  provisions  in  addition  to  the  provisions 
for  the  formation  of  the  joint  committee,  but  it  is 
only  necessary  to  refer  to  one  of  them.    It  is  clause 
23  of  the  embodied  sliding  scale  agreement,  and  it  is 
as  foUows:  **  It  is  hereby  agreed  that  all  notices  to 
terminate  contracts  on  the  part  of  the  emphmis,  as 
well  as  employed,  shall  be  given  only  on  the  first  day 
of  any  calendar  month,  and  to  terminate  on  the  last 
day  of  the  same  month."    Although  only  forty -»even 
of  the  plaintifiiB  were  parties  to  this  agreement,  and 
were  alone  to  be  represented  on  the  Joint  Sliding  Scale 
Committee,  the  men  employed  by  the  other  twenty- 
seven  plaintifiiB  went  back  to  work    on   the   samr 
terms,  botb  as  to  wages  and  notice,  as  those  con- 
tained in  the  agrtement    On  the  11th  of  October, 
1898,  the  defendimt  federation  was  formed,  and  prac- 
tically all  the  miners  in  the  South  Wales  district 
became  members  of  it    They  number  about  128,000, 
and  tibey  include  aU,  or  very  nearly  all,  the  men  who 
work  for  the  plaintiffs.    The  members  at  once  pro- 
ceeded   to   elect  a   president,    a   vice-president,    a 
treasurer,  and  a  secretary.     They  also   elected  an 
executive  council,  consisting  of  twentv-five  men,  who 
were  to  manage  the  affiurs  of  the  federation.    The 
federation  was  subsequentlv — ^viz.,  in  February,  1899 
—registered  under  the  Friendly  Societies  Acts     By 
its  rules,  its  objects  are  dedaied  to  be  to  provide 
funds  to  carry  on  the  business  of  the  federation  ;  to 
take  into  consideration  the  question  of  trade  and 


Vol.  M. 
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wages;  to  proteot  workmeo  generally;  zegnlate  the 
zelatloiis between  them  and  employers;  and  to  call 
oonf erenoes  to  deal  with  qaestions  affsoting  the  work- 
man, of  a  trade  wage  and  legislative  oharaoter.  On 
the  6th  of  November,  1898,  the  ezecntiye  oonnoil  met 
and  resolved,  '*That  this  oonnoil  in  its  entirety 
shall  from  time  to  time  transact  the  whole  of 
the  business  arising  oat  of  the  sliding  scale  afpreement, 
notwitbstandinff  that  only  twelve  of  the  said  ooanoil 
can  appear  before  the  employers  to  deal  with  the 
Sliding  Scale  Joint  Oommittee."  and,  having  passed 
this  resolution,  they  then  proceeded  to  elect  twelve  of 
thdr  own  body  to  serve  on  the  joint  committee.  The 
forty-seven  plaintiff  companies  objected  to  this 
Section  upon  the  gronnd'tbat  the  coandl  represented 
all  the  miners  in  South  Wales,  whereas  the  joint 
oommittee  was  to  be  composed  only  of  the  represen- 
tatives of  the  forty-seven  firms,  and  of  the  men  who 
worked  for  those  firms.  Tliereapon  another  election 
was  held,  at  which  only  the  men  in  the  collieries  of  the 
forty-seven  firms  voted.  Th^,  however,  chose  the 
same  twelve  men  as  had  been  chosen  by  the  execntive 
ooondl,  so  that  t^e  masters  took  nothing  by  their 
objection.  The  effect  of  this  was.  in  my  opinion, 
that  the  twelve  working  men  who  formed  the 
working  men's  helf  of  the  Joint  Sliding  Scale 
Oommittee,  became  the  mere  monthpiece  of  the 
federation,  of  which,  as  I  have  said,  they  were  all 
members.  The  federation  prospered  greatly,  so  that 
by  the  end  of  1900  it  found  itself  in  the  possession  of 
lands  amoonting  to  £100,000.  The  pnoe  of  coals 
also  rose,  and  with  it  the  rate  of  wages.  But  in 
October  or  November,  1900,  the  coimcil  of  the 
federation  seem  to  have  felt  some  apprehension 
that  this  prosperitjT  was  being  threatened  by  the 
merchant  and  uie  middleman.  It  is  at  this  season  of 
the  year  that  the  foreign  Gbveniments  and  others 
make  their  contracts  for  forward  delivery  of  coal,  and 
the  prices  at  which  these  contracts  were  being 
effected  alarmed  the  ooundU,  and  foreshadowed  a  fafi 
in  prices.  Whether  the  fear  was  well  founded  or 
not  I  cannot  say,  but  I  am  satisfied  by  the  evidence 
that  it  was  honesUy  felt.  On  the  6th  of  November, 
1900,  Mr.  Abraham,  ALP.,  the  president,  msde 
a  speech  at  a  meetLog  of  the  coimcil  of  the  federa- 
tion from  which  I  take  the  following  passage: 
**  There  is  an  attempt  being  made  by  middlemen 
end  merchants  to  brmg  about  an  imdue  reduction 
in  the  price  of  coal ;  80  per  cent,  of  the  employers 
ace  trying  to  coimteEaot  this  movement,  but  three 
or  four  large  firms  appear  to  desire  that  it  should  be 
■nooessfol.  I  therefcne  suggest  that  steps  be  taken  to 
hang  about  a  stop  day  throughout  the  coalfield  as  a 
protest  against  this  sction."  Thereupon  a  resolution 
of  the  council  was  passed  ordering  a  stop  day  for 
Friday,  the  9th  of  November,  and  a  further  resolution 
was  passed,  that  a  general  conference  of  the  federa- 
tion sliould  be  convened  for  the  12th  of  November. 
In  the  meanwhile  the  following  manifesto  was 
ordered  to  be  circulated :  "  Fellow  Workmen.  Your 
4X>ancil,  having  seriously  considered  the  present 
condition  of  the  coal  trade,  are  strongly  of  opinion 
that  an  orgaiiized  attempt  is  being  made  to  unduly 
interfere  with  trade  and  prices  to  such  an  extent  as 
will  prejudice  the  interest  of  the  members  of  the 
federation.  With  a  view  of  preventing  the  industry 
being  exploited  by  merchants  and  middlemen,  we 
have  unanimously  resolved  that  a  general  holiday  be 
taken  throne hout  the  coalfield  by  all  colliery  work- 
men on  Friday  next,  the  9ch  of  November,  1900.  We 
also  reqijest  you  upon  that  day  to  hold  general 
meetings  for  uie  purpose  of  appointing  delegates  to 
attend  a  conference  at  the  Oory  Memorial-hall  on 
Monday  next,  the  12th  of  Novembor,  1900,  to 
consider  and  detcrmiue  our  f ature  policy,  as  embodied 


in  the  following  resolution:  That  the  confecence 
hereby  authorizes  the  council  to  declare  a  sraneral 
holiday  at  any  time  they  think  it  necessary  for  the 
protection  of  your  wages  and  the  industrv  generally. 
— W.  A.  Abbaham."  This  manifesto  had  the  desired 
effect,  and  on  the  9th  of  November  all  the  colliers 
in  the  coalfield,  including  the  men  working  in  the 
plaintiffs'  collieries,  stopped  work.  No  notice  of  any 
land  was  served  on  the  masters,  and  they  knew 
nothing  of  the  matter  until  they  saw  a  report  of  Mr. 
Abraham's  >P£Och  in  the  newspapers  of  the  6th  of 
November.  This  stcmpage  on  the  9th  of  November 
is  the  first  matter  of  which  the  plaintiffs  complain 
in  this  action.  On  the  12th  of  November,  1900, 
the  conference  which  had  been  convened  for  that 
day  was  held,  and  at  it  a  resolution  was  passed 
authorizing  the  council  of  the  federation  to  declare 
a  general  holiday  at  any  time  they  might  think  it 
necessary  for  the  protection  of  wages  and  of  the 
industry  generally.  Having  regard  to  what  happened 
twelve  months  later,  and  to  the  present  contentions 
of  the  federation,  this  resolution,  which  was  passed 
by  the  conference  in  compliance  with  the  request  of 
the  executive  council  in  their  manifesto,  is  of  con- 
siderable importance.  The  representatives  of  the 
masters  on  the  Joint  Sliding  Scale  Oommittee  were 
annoyed  at  the  course  which  the  executive  council 
had  adopted,  and  on  the  13th  of  November,  1900, 
they  held  .a  meeting  at  which  the  working  men's 
representatives  on  the  oommittee  wera  present.  The 
latter  assured  the  masters  that  the  action  of  the 
council  had  not  been  taken  with  a  view  to  injuring 
the  owners,  or  to  interfering  with  the  ralations 
between  owners  and  workmen,  but  only  to  show 
middlemen  that  th^  were  not  to  be  allowed  to  do 
with  the  markets  what  they  had  done  in  the  past. 
This  assurance  the  masters  accepted,  recording  their 
acceptance  in  a  memorandum  in  the  minute-book  of 
Joint  Sliding  Scale  Oommittee.  The  memorandum  is 
as  follows:  **1!haif  whilst  accepting  the  assurances 
of  the  workmen's  representatives  that  th^  thought 
they  were  acting  for  the  good  of  the  coal  trade  in 
having  ordered  a  general  stoppage  of  work  at  the 
collieries  on  Friday  last,  the  owners'  representatives 
are  unanimonsly  of  opinion  that  the  principle  involved 
in  such  a  stoppage  is  unsound,  and  the  action  is 
illesal,  and  wiU  not  achieve  the  object  which  the 
workmen's  representatives  apparently  had  in  mind, 
and  the  owners'  representatives  protest  against  the 
course  followed,  for,  so  far  from  assisting  the  trade, 
such  action  is  cslonlated  to  damage  it,  both  tempor- 
arily and  permanenUy.  And,  further,  the  owners' 
representatives  ara  of  opinion  that,  the  stoppsge 
having  been  in  contravention  of  all  established 
customs  at  the  coUieries,  and  so  far-reaching  in 
its  efiisots,  the  generel  body  of  the  associated  owners 
will  have  to  be  consulted  upon  the  course  which 
the  workmen  have  seen  fit  to  adopt."  On  the 
28th  of  November  the  associated  owners  met, 
and,  after  negativing  the  expediency  of  proseoutirg 
the  men,  resolved  as  follows :  '*  That  the  owners' 
side  of  the  sliding  scale  conmiittee  point  out  to 
tte  workmen's  representatives  that  a  resolution  has 
been  passed  by  the  association  that,  if  the  mnn 
make  any  future  illegal  stoppage  the  owners  will 
take  proceedinffs  against  the  men."  Thus  this 
incident  was  c^Mcd ;  and,  if  nothing  further  had 
happened,  I  am  satisfied  that  it  would  have  been 
forgotten.  I  with  to  say  of  it  that  I  think  tb»» 
matters  wera  right  iu  accepting  the  assurances  of 
the  men.  I  am  quite  satisfied  that  in  ordering  the 
stop  day  the  federation  acted  as  they  thought  in 
the  best  interests  of  the  men,  and  without  any 
intention,  malicious  or  otherwise,  of  injuring  the 
plttiiitiffs. 
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I   ma«t   now    deal   with  the  eYents  which  lead 
np   to  the   ordering   of  the   other   stop   days,   in 
October  and  November,  1901,  of  which  the  plaintiffs 
oomplain.    It  is  necessary  to  consider  them   with 
some  care,   inasmach   as    the   federation   by  their 
oonniel  alle«:e  that  tbey  did  not  order  these  stop  days, 
and  that  they  cannot  therefore  be  held  responsible 
for  them.    In  this  connection  it  is  to  be  remembered 
that  on  the  22nd  of  July,  1901,  the  House  of  Lords 
h<ftd  decided  in   the   Taff  Vale  ca$e,  50   W.   R.   44, 
that  a  friendly  society  could  be  sued,  and  its  funds 
reached,    to  answer  any  damages    that   might  be 
reooTi'red  against  it.    On  the  I2th  of  October,  1901, 
the   defendant     Brace,    the   vice-preeident    of    the 
federation,  m%de  a  speech  to  the  miners,  in  which, 
after  congratulating  them  on  the  flourishing  position 
of  the  deration  fioanoes,  he  insisted  &at  unless 
some  steps  were  taken  to  prevent  the  depression  of 
prices,  which   was  likely  to  result  from   what  he 
called  the  cut-throat  competition  in  the  trade,  the 
workmen's  wages    would  be  seriously  diminished; 
and   in   this   connection   he   referred  to   th'^    low 
prioes   at   which   contracts   for   ooal   had  recently 
been    made.      He   concluded   by   saying   that  ''if 
there  was   the   slightest   tendency  to  a  slump   in 
prioes    brought    a^ut   by  unfair   competition    the 
exeoutiye  council  of  the  federation,  in  whom  pow^r 
was  invested  by  the  w&ole  of  the  workmen,  according 
to  the  conference  resolution,  would  immediately  declare 
a  series  of  stoppages,  with  a  view  to  regulating  the 
supply  according  to  the  demand."    Four  days  later, 
on  the  16th  of  October,  1901,  Mr,  Brace  made  another 
speech,  in  which,  referring  to  his  speech  of  the  1 2th 
of  October,  he  intimated  that  if  a  stop  was  ordered  it 
would  not  be  by  the  federation,  but  by  the  workmen 
themselves.     On  the  19th  of  October  Mr.  Biohards 
the  secretary  of  the  federation,  made  a  speech  to  a 
body  cd  miners,  in  which,  replying  to  the  possibility 
of  a  stop  day  being '  ordered,  he  said  that  the  execu- 
tive ooundl  -would  have  to  move  carefully,  in  view  of 
the  deoiiion  of  the  House  of  Lords  in  the  Taff  Vale 
caset  and  that,  if  any  notice  of  a  stop  was  found 
necessary  for  the  purpose  of  keeping  up  wages,  it 
would  come  from  the  sliding  scale  committee.    About 
the  same  time,  on  the  18th  of  October,  1901,  Mr. 
Onions,  the  treasurer  of  the  federation,  made  a  speech, 
in  which,  after  observing  upon  the  comparatively  low 
prioes  at  which  some  large  contraots  for  coal  had 
recently    been  made,  he  stated  that  some  general 
action  would  have  to  be  resorted  to  by  the  workmen 
to  protect  themselves,  and  that,  in  the  face  of  the 
recent  decision  in  the  Taff  Vale  case,  they  would  have 
to  exercise  great  care.    He  added:   "It  ^vonld  be 
batter  to  take  some  action  to  save  themBelv<>s  now 
than  to  be  compelled  later  on,  when  wages  had  been 
reduced  to  starvation  point,  to  take  drastic  measures.*' 
Those  speeches  preceded  a  met^tiog  of  the  executive 
council  of  the  feiieration,  which  was  held  on  the  23rd 
of  October,  1901,  and  they  fcreshadowed  what  wm  to 
be  done   at   the   meeting.    The   federation,   or  its 
officers,  obviously  desired  that  one  or  more  stop  days 
should  be  declared,  but,  having  regard  to  tiie  decision 
of  the  Taff  Vale  case,  they  desired  that  the  order  for 
the  stop  days  should  be  issued  by  some  other  body 
than    their  own,    by    some   body    which    had   no 
funds   with  which  to  answer   any  judgment   that 
might    be   recovered   in    the   event    of   the  order 
turning   out    to   constitute   an    actionable   wrong. 
At   the   meeting    of    the   executive    council    held 
on  the   23rd  of  October,  1901,  there  were  twenty- 
two   members    present,    ten   of    them    being   also 
members  of  the  working  men's  division  of  the  Joint 
Sliding  Scale  Committee.      The  vice-president,  Mr. 
Braoe,  and  the  treasurer,  Mr.  Onions,  were   there. 
Mr.  Bra<3e  appears  to  have  called  attention  to  several 


contracts   for  forward  delivery  of  oal   which  had 
been   made  at  many    shillings   below  the  average 
price  as  ascertained  at  the  last  sliding   scale  audit, 
and  thereupon   a   discussion   ensued  as  to  whether 
the  federation  should  take  steps  to  counteract  the 
bad  effisots  of  the  contracts.    Then  it  seems  to  have 
been   moved  that  the  executive  council  should  not 
take  upon  itself  the  re8p3n8ibility  of  declaring  any 
stop  day ;  and  to  that  au  amendment  was  propdsed 
that,  if  any  stop  days  were  to  be  ordered,  the  orders 
should  be  issued   by  the  executive  council  of  the 
federation,  no  other  body  having  any  authority  to  do 
so.   The  amendm«mt  beins  put.  only  three  voted  for  it, 
while  nineteen  voted  for  &e  Qi  iginal  motion.    Thus  it 
stands  recorded  on  the  minute- t>ook  of  the  federation 
that  tiie  council  of  the  federation  should  take   no 
responsibility  for  ordering  stop  days.     Immediately 
after  this  vote  had  been  taken  all  the  members  of  the 
council  who  were  not  members  of  the  sliding  scale 
committee  left  the  room;    and  the  remainder,    by 
some  process  not  explained,  resolved  themselves  into 
the  working  men's  half  of  the  Sliding  Scale  Joint 
Committee  and  pro  seeded  in  that  capacity  to  declare 
two  stop  days— the  25th  and  26th  of  October,  1901— 
and  thereupon  the  following  manifesto  was  published: 
'*  To  the  workmen  employed  at  the  South  Wales  and 
Monmouthshire   Collieries.    It  having  come  to  the 
knowledge  of  your  representatives  on  the  sliding  scale 
committee  that  large  contracts  have  already  been  made 
at  considerably  lower  prices  than  the  average  price 
declared  by  the  last  sliding  scale  audit,  and  the  result 
of  those  contracts  upon  annual  and  other  contracts 
about  to  be  made,  which  must  of  necessity  mean  a  heavy 
reduction  in  wages,  it  was  unanimously  resolve!  that 
the    workmen   shall  observe     a^    general    holidays 
Friday  and  Saturday  next.      (Signed)    W.  B&AOB, 
Alfbbd  Oinoirs,  Enoch  Morsl.  Thomas  Evans,  D. 
Watts  Mobqan,  C.  B.  Stanton,  Thomas  Thomas, 
D.  D.  Bbynon,   Dakonwy  Isaac,  Evan  Thomas, 
Thomas  Bichabds."     Telegrams  were  then  sent  to 
all  the  collieries  in  South  Wales,  notifying  the  fact 
that  the  stop  days  had  been  declared.     It  is  of 
importance    to  observe   that  with   many    of   these 
collieries  the  sliding  scale  committee,  as  a  committee, 
hsd  no  concern,  for  th*t  committee  only  represented 
the    forty -seven    firms   baf ore-mentioned,  and    the. 
working  men's  representatives  on  this  committee  were 
elected  only  by  the  men  working  in  the  collieries  of 
those  firms.     Yet  the  committee  took  upon  them- 
selves to  do  that  which  the  federation  alone  had 
authority  to  do— namely,  to  order  stop  dajs  in  aU 
the  collieries  in  South  Wales.    One  other  fact.    The 
cost  of  printing  the  manifesto  and  of  setiding  out  the 
telegrams  was  p«id  out  of  the  funds  of  the  federation, 
and  the  organization  of  the  federation  was  used  for 
the  purpose  of  making  the  stop  days  known  to  the 
men  throughout   the   district.      Sub'equently    two 
other  stop  days  were  ordered,  one  for  the  3lBt  of 
October  and  one  for  the  6\.h  of  November.     They 
were  also  declared  at  meetings  of  wnat  was  called  the 
working  men's  half  of  the  sliding  scale  committee ; 
but,  as  before,  commuDioationi  to  the  men  were  <^i8- 
tributed  by  means  of  the  organization  of  the  federation 
and  the  cost  was  defrayed  out  of  the  federation  funis. 
The  result  of  all  this  «vai  that  th-)  men  stayed  away 
from  work  on  the  four  days,  and  so  broke  their 
contracts  with  their  masters. 

It  was  argued  on  behalf  of  the  federation  that  they, 
the  federation,  could  not  be  held  responsible  for  the 
consequences  of  stop  days,  for  the  reason  that  the 
federation  had  expressly  refused  to  meddle  in  tbe 
matter,  as  app?ared  by  the  resolution  of  the  23rd  of 
October.  I  do  not,  however,  think  this  argument 
well  founded.  It  is  true  that  the  hand  of  the  working 
,  men's  representation  on  the  sliding  scale  committee 
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is  made  to  appear  as  diieoting  these  stop  days,  bat 
I  oaanot  doabt  that  the  hand  wai  guided  and  oon- 
troUed  by  the  federation  itself.  la  truth,  it  was  the 
federation  who  were  acting,  the  name  of  the  sliding 
soale  committee  being  used  as  a  blind,  a  very  trans- 
parent blind,  to  conceal  what  was  being  done.  The 
writ  was  issued  on  the  22nd  of  November,  1901. 
After  the  writ  was  issued  Mr.  Evan  Thomas,  one  of 
the  defendants,  and  a  prominent  offioial  of  the 
federaticm,  speaking  at  a  meeting  of  minerd  as  to  the 
way  the  stop  days  woald  affect  the  right  of  haulers 
to  a  c<>rt«in  bonus  payable  to  them  l^  the  masters, 
said,  "  When  a  stop  day  is  declared,  it  is  expected 
that  every  one  will  morally  abide  by  i**,  bat  if  the 
haiUers  do  not  they  are  in  a  sense  acting  disloyally 
towards  the  federation,  and  it  will  oertoinly  mean 
that  the  executive  council  will  either  have  to  give  tiUu 
policy  up  or  to  do  something  else  to  meet  the 
difficulty  of  carrying  this  p'>licy  out."  It  is  true 
that  within  two  or  three  days  of  this  speech  being 
reported  Mr  Evan  Thomas  wrote  to  the  newspapers 
to  say  that  he  bad  tised  the  expression  **  executive 
connol "  by  a  slip ;  and  that  he  ought  to  have  said 
sliding  soale  committee  But,  for  my  part,  I  think 
this  official  made  no  slip  at  all,  and  he  was  quite 
right  when  he  attributed  the  stop  day  to  the  execative 
couucil  of  the  federation. 

A  number  of  witnesses  were  called  before  me  on  the 
part  of  the  plaintiffs  and  on  the  part  of  the  defendants. 
Mr.  DalzieC  secretary  of  the  owners'  association,  stated 
that  he  did  not  suggest  that  in  giving  the  advice  to  stop 
in  November,  1900,  there  was  auy  intention  of  injuring 
the  masters,  and  the  resolution  of  the  masters  passed 
on  the  13th  of  November  confirms  Mr.  Dalziel  in  that 
view.  Then  it  appears  that  in  October,  1901,  drcum- 
stances  similar  to  those  that  led  up  to  the  stoppage  in 
1900  a^rain  occurred,  and  that  these  circumstancps 
afforded  the  only  reason  for  ordericg  the  stop  days  in 
October  and  November,  1901.  There  was  no  qairrel 
between  the  masters  and  the  men,  and,  so  far  as  I  can 
see,  no  illwill.  Tbe  men  objected  to  the  course  of  busi- 
ness adopted  by  the  middlemen,  and  in  ihis  objection 
some,  at  least,  of  the  masters  seem  to  have  shared. 
The  evidence  satisfies  me  that  the  action  of  the 
federation,  and  of  the  other  defendants  in  1901,  was 
dictated  by  an  honest  desire  to  forward  the  interest 
of  the  workmen,  and  was  not,  in  any  sense,  prompted 

Sf  a  wish  to  injure  the  masters.  Neither  the  federa- 
on  nor  the  other  defendants  had  any  prospect  of 
personal  gain  from  the  operation  of  the  stop  days. 
Having  been  requested  by  the  m<«n  by  the  resolution 
of  the  12ch  of  November,  1898,  to  advise  and  direct 
them  as  to  when  to  stop  work,  the  federation  and  the 
other  defendants,  who  were  its  officers,  in  my  opinion, 
did  to  the  best  of  their  ability  advise  and  direct  the 
men.  Whether  they  advised  them  wisely  I  cannot 
mjt  though  I  am  inclined  to  think  not.  But  I  am 
satisfied  that  they  advised  them  hones^ly  and  without 
malice  of  any  kind  against  the  plaintiffs. 

I  have  to  decide,  in  these  circumstance s,  whether  an 
action  in  tort  will  lie  against  the  defendants.  The 
advice  and  guidance  of  the  defendants  was  solicited  and 
involved,  if  followed,  as  the  defendants  knew,  the 
breaking  of  subsisting  contracts.  It  was  folio  ved,  as 
the  defendants  wished  it  should  be;  and  damage 
resulted  to  the  masters ;  but  there  was  no  malicious  in- 
tention to  cause  injury,  no  profit  was  gained  for  them- 
selves by  the  defendant i,  and  their  sole  object  was  to 
benefit  we  men,  whom  thi^  were  advising  and  direct- 
ing. These  circumstances,  in  my  opinion,  disclose  no 
cause  of  action.  In  all  the  cases  cited  to  me,  where  the 
action  has  been  for  damages  for  procuring  the  breach 
of  contract,  the  element  of  actual  miJice — ^that  is  to 
say,  a  real  intention  to  harm  the  plaintiff— has  been 
regarded  as  essential.     In  Lumley  v.   Qye,  1  W.  B. 


432,  2  B.  &  B.  216,  the   allegation  was   that   the 
defendant  "  malidoasly  procured  the  servant  to  break 
her  contract,"  and  the  judgment  rests  on  the  malice 
so  imputed   to    the   defendant.      It    is    true   that 
Orompton,  J.,  in  that  case  says  that  it  must  be 
considered  clear  law  that  a  person  who  wrongfully  and 
raaliciouslv,  or,  which  is  the  samtt  thing,  wir.h  notice, 
interrupts  the  relation  subsiiting  between  mwter  and 
servant  by  procuring  the  servant  to  depart  from  toe 
master's  service,  whereby  the  master  is  injured,  com- 
mits a  tort.    If  this  means  that  mere  notice  of  the 
existence  of  the  contract  of  service  raises  an  irrevocable 
presumption  of  malice,  I  do  not  think  it  is  good  law. 
If  a  brother  believes  that  his  sister  is  in  a  service  that 
is  injurious  to  her  health,   cannot  he  advise  her  t9 
break  her  contract  without  rendering  himself  liable  in 
tort  to  the  master  ?    In  such  a  case,  in  my  opinion,  it 
would  be  impossible  to  say  that  an  action  would  lie.  It 
may  be  different  in  cases  where  the  servant  is  taken  into 
service  by  the  defendant  with  notice  of  the  existing 
contraot,  or  is  kept  in  such  service  after  notice  of  tbe 
contract,  so  that  the  defendant  gets  a  benefit ;  in  such 
cases  there  may  be  some  evidence  of  malice ;  though 
I  liave  a  difficulty  in  persuading  myself  that  by  giving 
a  servant,  whom  I  know  to  be  a  truant,  half-a-day's 
work  to  save  him  from  starvation  I  run  the  risk  of 
malting  myself  liable  in  tort  to  his  master.    If  the 
oases  to  which  Orompton,  J.,  refers  be  pushed  to  their 
logical   conclusion,  it  would  seem  that  if  a  man, 
having  entered  into  tbe  service  of  another  to  do  a 
partioidar  piece  of  work,  say  to  sweep  out  a  stable, 
goes  away  refusing  to  do  the  work,   no  one  with 
notice  of  the  facts  can  ever  afterwards  employ  that 
person  without  rendering  himself  liable  in  tort  to  the 
man  who  originally  employed  him.      Mere  notice 
cannot,  in  my  opinion,  be  at  most  more  than  some 
evidence  of  actual  malice,  rebuttable  by  showing  that, 
in  fact,   no   malice   existed.     The   cases  to   whiuh 
Orompton,  J.,  refers  are  cases  either  of  enticing  ser- 
vants from  the  service  of  their  masters  or  of  harbour- 
ing them  after  they  have  improperly  left  the  service, 
and  with  notice,  and  the  expressions  enticing  aod 
harbouring  ai>pear  to  me   to   suggest   a  malioioas 
intention  to  injure  the  master.    Erie,  J.,  declined  to 
limit  the  principle  upon  which  he  based  his  judgment 
in  Lumletf  v.  Ch/e  to  contracts  of  service.    He  declared 
the  principle  to  be  of  universal  application,  and  he  states 
it  in  these  words :  '*  He  who  maliciously  procures  a 
damage  to  another  by  violation  of  his  right  ought  to 
be  made  to  indemnify,  and  that  whether  he  procures 
an  actionable  wrong  or  breach  of  contract."    Wight - 
man,  J.,  puts  the  ctie  in  the  same  way :  "  It  was 
undoubtedly  primd  facie  an  uulawf al  act  on  the  part 
of  Miss  Wagner  to  break  her  contraot,  and,  therefore, 
a  tortious  act  of  the  defend  «nt  maliciously  to  procure 
her  to  do  so."    Both  these  learned  judges  evidently 
thought  that  actual  malice  was  essential  to  the  cause 
of  action.    In  Bowen  v.  Hall.  29  W.  B.  367,  6  Q.  B.  D. 
333,  the  action  was  against  the  defendants  for  wrong- 
fully receiving  and  harbouring  a  servant  after  notice 
of  hit  bcdng  the  servant  of  the  defendants.  Bovill,  0.  J., 
in  delivering  a  judgment  in  which  Lord  Ohancellor 
Selbome  concurred,  6  Q.  B.  D.,  at  p   337,  states  the 
facts  upon  which  the  judgment  is  baied :  "  We  are  of 
opinion,"  he  says,  "  that  the  act  of  the  defendants 
was  done  with  the  knowledge  of  the  contract  between 
the  plaintiff  and  the  servant ;  was  done  in  order  to 
obtain  an  advantage  for  one  of  the  defendants  at  the 
expense  of  the  plaintiff;  was  done  from  a  wrong 
motive,  and  would,  therefore,  justify  a  finding  thac 
it  was  done  in  that  sense    maliciously."    Having 
found  these  as  the  facts,  he  proceeded  to  state  the  law 
as  laid  down  in  Lumley  v.   Oye  in  the  following 
terms :  "  Wherever  a  man  does  an  act  which  in  law 
aad  in  fact  is  a  wrongful  act,  and  such  an  act  may  as 


64 


THE   WEEKLY  REPORTER. 


[Not.  S,  1908.] 


Vol.  LI. 


H.O.   GiiAifOBOANSHiBB  CoAL  Oo.  (Ld.)  &  Othbbb  V.  S.  WaIbs  MiBBBfl'  Fbdbbation  &  Othbbs.    H.C. 


a  nAtoial  and  probable  oonsequenoe  of  it  prodnpe 
injury  to  another,  and  whioh  in  the  particnfar  case 
does  produce  suoh  an  iojory,  an  aotioB  In  the  case 
will  lie."    And   later   on    he    says :     **  Merely    to 
per8a%de  a  person  to  break  his  contract  may  not  be 
wrongful  in  law  or  fact    •    •     •    bat  if  the  persua- 
sion be  need  for  the  indirect  purpose  of  injuring  the 
plaintiff,  or  of    benefiting   the   defendant    at   the 
expeose  of  the  plaintiff,  it  is  a  malidons  act,  which 
is  in  law  and  in  fact  a  wrong  act,  and  therefore 
actionable,  if  injury  ensues."    This  again  seems  to 
me  to  show  that  to  support  an  action  for  procuring  a 
breach  of  contract  it  is  essential  to  prove  actual  malice. 
Lord  Maonaghten,  in  QuinnY,  LeatTiem,  60  W.  B.  139, 
j;i901]  A.  0.  495.  at  p.  610.  speaking  of  the  decbion 
in  Lundey  ▼.    Oye  says :    '*  Speaking  for  mysdf,  I 
hftve  no  hesitation  in  saying  that  I  think  the  deoition 
was  right,  not  on  the  eround  of  malicioas  intention 
—that  was  not,  I  think,  the  gist  of  the  action— but 
on  the  ground  that  a  violation  of  legal  right  com- 
mitted knowingly  is  a  cause  of  action,  and  that  it 
is  a  violation  of  legal  right  to  interfere  with  oon- 
tractural  relations  recognized  by  law,  if  there  bo  no 
sufficient  jostificatioa  for  the  interiferenoe."    If  this 
is  the  true  rule,  as  it  appears  to  me  it  may  be,  then 
in  order  to  get  a  cause  of  action  there  must  be  an 
interference  without  sufficient  justification ;  in  other 
words,  if  from  all  the  circumstances  it  appears  that 
the  interference  was  justified,  the  cause  of  action 
does  not  exist.    In  the  case  of  the  Mogul  Steamship 
Co,  V.  McOregor,  Gow,  &  Co.,  37  W.  B.  766,  23  Q.  B.  D. 
698,  40  W.  B.  337,  [1892]  A.  0.  26,   when  it  was 
brought  before  the  Court  of  Appeal,  Bowen,  L.J., 
put  the  case  in  very  much  the  same  way.    He  says 
(6  Q.  B.  D.,  at  p.  613),  "  Intentionally  to  do  that 
which  is  calculated  in  the  ordinary  course  of  events 
to  damage,  and  which  does,  in  fact,  damage,  another 
in  that  other  person's  property  or  trade  is  actionable, 
if  done  without  just  cause  or  excuse ; "  and  at  p. 
614  he   says,    '*The  intentional  procurement  of  a 
violation  of  individual  rights,  contractual  or  other, 
assuming  always  that  there  is  no  just  cause  for  it, 
is  forbidden."      Thus  it  s^ems  that  the  mere  pro- 
curement of  a  breach  of  ooutractaal  rights  is  not 
necessary  actionable ;  and  that  it  will  not  be  action- 
able, if  it  appears  to  have  been  sufficiently  justified 
(per  Lord  Macnaghten),  or  if  it  appears  to  have 
been  done   with  just  cause  or  excuse  (per  Bowen, 
L.J.).    What  may  be  a  sufficient  cause  or  excuse  is 
perhaps  difficult  to  determine.     But  Bowen,  LJ., 
gives   some  indication   of   what  may  or  may  not 
amouTit  to  a  sufficient  cause  or  excuse.     He  says 
(6  a  B.  D.,  at  pp.  618-619  of  the  Mogul  can),  «  Then 
comes  the  question.  Was  it  done  with    or  without 
<  just  cause  or  excuse '  P     If  it  was  bond  fiie  done 
in  the  use  of  a  man*s  own  property,  in  the  exercise 
of    a    man's   own   trade,   su<ui   legal   justification 
would,   I  think,  exist,  not  the  Uu  because  what 
was  done  might  seem  to  others  to  be  selfish  or  un- 
reasonable ;  see  the  simmiing  up  of  Brie,  J.,  and  the 
judgment  of  the  Queen's  Bench  in  Beg.  v.  Rowlands, 
17  Q.  B.  D.  671.     But  such  legel  justification  would 
not  exist  when  the  act  was  merely  done  with  the 
intention  of  causing  temporal  harm,  without  refer- 
ence to  one's  own  lawful  gain,  or  tiie  lawful  enjoy- 
ment of  one's  own  nghts.    The  good  sense  of  the 
tribunal,  which  had  to  decide,  would  have  to  analyze 
the  drcumitances,  and  to  discover  on  which  side  of 
the  line  each  case  fell.    But  if  the  real  obj^^ct  were 
to  enjoy  what  was  one's  own,  or  to  acquire  for  one's 
self  some  advantage  in  one's  property  or  trade,  and 
what  was  done  was  done  honeetiy,  peaceably,  and 
without  any  of  the  illegel  acts  above  referred  to,  it 
could  not,  in  my  opinion,  properly  be  said  that  it  was 
done  without  just  cause  or  excuse.".    One  may  with 


advantage  borrow  for  the  benefit  of  traders  what  was 
said  by  Brie,  J.,  in  Beg,  v.  Rowlands  of  workmen  and 
of  masters :  ' '  The  intention  of  the  law  is  at  present  to 
allow  eitiier  of  them  to  follow  the  dictates  of  their 
own  will,  with  respect  to  their  own  acticms,  and  their 
own  property ;  and  either,  I  believe,  has  a  right  to 
study  to  promote  his  own  advantage,  or  to  combine 
with  others  to  promote  their  mutual  advantage." 

Then  do  the  facts  in  the  present  case  constitute  a 
justification  or  excuse  P  I  think  they  do.  I  have 
already  found  that  there  was  no  malice,  no  desire  to 
injure ;  then  why  was  the  order  to  stop  issued  P  It 
was  issued  because  the  men  had  asked  the  council  of 
the  federation  to  advise  them  from  time  to  time  as  to 
when  they  shoxdd  stop.  Stopping,  no  doubt,  in- 
volved a  breach  of  the  men's  contract  with  their 
masters.  But,  if  a  man  asks  another  for  advice  as  to 
whether  or  not  it  is  wise  to  break  a  contract,  is  not 
the  person  asked  entitied  (so  long  as  he  acts  honestly) 
to  give  the  advice,  and  if  the  advice  is  followed,  do 
not  the  droumstanoes  afford  the  man  who  gave  it  a 
sufficient  excuse  within  the  meaning  of  the  mleP 
Solicitors,  parents,  and  friends  are  over  and 
over  again  consulted  as  to  whether  it  is 
better  to  continue  to  perform  a  disastrous  con- 
tract, or  to  break  it  and  submit  to  a  daim 
for  damages.  Do  they  by  giving  the  advice,  and  so 
procuring  the  breach,  make  themselves  liable  in  tort  P 
Or  does  not  tiie  fact  that  they  were  asked  for  advioe, 
and  gave  it  honestiy,  a£Eord  a  suffident  excuse  for 
what  they  didP  A  man  may  persuade  himself  to 
break  his  contract,  and  the  only  consequence  is  that 
he  renders  himsdf  liable  in  damages  for  the  breach ; 
he  certainly  does  not  thereby  create  a  further  cause  of 
action  against  himsdf  in  tort.  Then  why  shoold  his 
friend,  who  advises  him,  and  perhaps  prevails  upon 
him,  to  do  the  same  thing  incur  the  consequences  of 
such  a  course  of  action. 

In  the  present  case  I  find  that  the  federation  and 
all  the  other  defendants  acted  honestiy,  and  without 
any  maUce,  and  in  ordering  the  st^  days  did  no 
more  than  that  whioh  they  concdved  to  be  in  the  best 
interests  of  the  men  whom  they  represented,  for  whom 
th^  were  acting;  and  I  find,  moreover,  that  they 
had  lawf al  justification  or  excuse  for  what  they  did 
in  this,  that  having  been  solidted  by  the  men  to 
advise  and  guide  them  on  the  question  of  stop  days, 
it  was  thdr  duty  and  their  rignt  to  give  the  advice 
and  to  secure  that  the  advice  should  be  followed. 

Taking  the  view  which  I  do  of  the  facts  of  this 
case,  it  is  only  necessary  to  say  a  few  words  as 
to  tiie  cause  of  action  founded  on  conspiracy.  An 
actionable  conspiracy  exists  when  a  number  of  men 
combine  dther  to  do  an  unlawful  act  or  to  do  a 
lawful  act  by  unlawful  means.  I  have  already  said 
that  in  my  opinion  the  acts  of  the  individual  defend- 
ants were  not  unlawful,  and  there  is  good  authority 
for  saying  that  a  combination  entered  into  for  the 
mere  purpose  of  doing  a  lawful  act  cannot  constitute 
an  actionable  conspiracy.  In  order  to  give  a  cause  of 
action,  the  combination  to  do  the  lawM  act  must  be 
entered  into  with  a  malidous  intention  of  damaging 
the  plaintiff,  and  must  cause  him  damage.  Here  no 
such  conspiracy  ever,  in  fact,  existed,  for  there  never 
was  any  malicious  intention.  My  judgment,  there- 
fore, must  be  for  tiie  defendants  on  both  branches  of 
the  plaintiffs'  claim.  If  this  case  is  tftken  further  and 
my  jadgment  is  reversed,  it  will  then  become  my 
duty  to  inquire  into  the  question  of  damages ;  but 
even  at  the  risk  of  being  told  that  I  am  going  outtide 
my  province.  I  strongly  advise  the  parties  to  consider 
whether  they  cannot  end  this  litigation.  I  doubt  if  it 
serves  any  useful  purpose,  and  I  am  sure  that  it 
creates  bittemess  of  feding,  and  makes  the  rdations 
between  the  masters  and  the  men  difficult  and  un- 
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pleasant.  The  plaintiffs  most  pay  the  defendants' 
ooits  c'xoept  the  oosts  incorred  by  the  federation  in 
putting  forward  the  defence  that  the  federation  was 
not  responsible  for  the  acts  dooe  in  in  October  and 
November,  1901.  Those  costs  the  federation  miut 
itself  bear ;  and  the  federation  must  aJso  pay  such 
part  of  the  plaintiffs*  costs  as  is  attributable  to 
meeting  that  defence. 

Judgment  for  defendants,  with  coats.  Stay  of  execu- 
tion granted* 

Solicitors  for  thA  plaintiffs,  Bell,  Brodrick,  &  Gray, 
for  CI  Sb  W.  KensJiole,  Aberdare. 

Solicitors  for  the  defendants,  Biddell  &  Co,,  for 
WaUer  Morgan,  Bruce,  A  Nicholas,  Pontypridd. 


fHouise  Of  Eorli0. 

ShSdtJ  May  16,  1902. 

PaBISH  GoTTNCIL  of  BlTTHEBGLBir  V.  PABISH 

OoTTNOiL  OF  Glasgow,  (a.) 

Poor  law — Law  of  Scotland — Wife  deserted — Acquiring 
settlement. 
Under  «Ae  Scotch  law,  where  a  husband  deserts  his 
wife,  she  cannot  acquire  a  settlement  for  herself;  the 
fact  of  the  desertion  cannot  avail  to  alter  the  liability  of 
the  husband's  parish  to  support  his  wife  and  children. 

Appeal  from  a  decision  of  the  Court  of  Session  in 
Scotland,  38  Scot  L.  B.  528. 

The  question  was  whether  Mrs,  Faulds,  who  was 
deserted  b/  her  husband  in  1893,  had  acquired  by 
residence  a  settlement  for  poor  law  purposes  in  the 
parish  of  Butherglen. 

The  birth  settlement  of  both  husband  and  wife  was 
the  Barony  parish  of  Glasgow,  now  part  of  the 
respondents*  parish. 

In  1893  the  wife  applied  to  the  Barony  parish  for 
relief  for  herself  and  her  five  children,  who  were 
underage,  and  her  application  was  granted.  Later 
Mrs.  Faulds  left  the  Barooy  poorhouse,  taking  her 
eldest  child  with  her. 

After  the  rdease  of  her  husband  from  prison  for 
desertion,  he  contributed  nothing  to  tiie  support  of 
his  wife  and  the  child  she  took  with  her ;  but  he  sent 
small  sums. to  the  resp:>ndents  for  the  maintenance  of 
the  other  four  children  up  to  1896,  when  he  ceased  to 
contribute. 

Mrs.  Fanlds  resided  continuously  in  the  appellants' 
parish  without  application  for  psiochial  relief  for 
tnree  >ears  and  ten  months,  until  she  became  charge- 
able to  the  parish. 

The  case  was  argued  before  scTen  judges,  and  a 
majority  held  that  the  wife  had  acqmred  a  settlement 
in  the  appellant  parish. 

Graham  Murray,  L.A.,  Orr  Deas,  and  W.  C. 
Henderson,  for  the  appellants. 

Shaw,  K.C,  Clyde,  E.G.,  and  R.  B.  Pearson,  for 
the  respondents. 
Their  lordihips  took  time  for  consideration. 

Lord  BoBBBTSOK.— For  the  clearer  discussion  of 
the  important  general  qaestion  raised  by  this  appeal, 
I  intend  to  assume,  without  reservation,  that 
Alexander  Faulds  had  deserted  his  wife  from  and 
after  the  16th  of  October,  1893.  By  the  time  she 
became  chargeable  she  had  resided  for  the  statutory 
period  (without  begging  or  receiving  relief)  in  the 
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appellants'  parish,  and  if  it  be  legally  possible  for  the 
wife  of  a  living  Scotsman  who  himself  has  a 
parochial  settlement  in  Scotland  to  acquire  an 
mdustrial  settlement  for  herdelf  in  a  different  parish 
from  his,  and  so  to  relieve  her  husband's  parish, 
then  the  appellants  are  liable.  Bat  the  starting 
point  of  the  case  is  that  the  respondents  are  the 
parish  of  the  husband's  settlement ;  and  what  they 
have  got  to  make  out  is  that  they  are  freed  from  their 
liability  for  his  wife  by  the  fact  that  he  deserted  her  ; 
for  but  for  the  fact  of  bis  desertion,  it  is  not,  in  the 
meantime  at  least,  maintained  that  her  separate 
residence  in  Butherglen  would  of  itself  avail.  Why 
this  distinction  should  be  drawn,  and  what  is  the 
special  virtue  of  desertion  in  releasing  the  husband's 
parish  from  liability  to  maintain  his  wife  are.  however, 
questions  which  it  is  difficult  to  evade,  and  this  will 
recur  in  what  I  have  to  say.  The  qaestion  before  your 
lordships'  House  is  simplified  by  the  clearness  with 
which  it  is  stated  in  the  opinions  of  the  learned 
judges.  What  their  lordships  have  held  is,  to  quote 
the  words  of  Lord  Einnear,  that  '*  itis  settled  now  in 
law  that  the  desertion  by  a  husband  of  his 
wife  is  the  death  of  the  husband,  and  that  the 
desertion  by  the  husband  puts  the  wife  in  the  position 
of  earning  a  residential  settlement  for  herself,  because 
it  enables  her  or  compels  her  to  earn  her  own  living, 
and  to  earn  her  own  living  as  if  she  was  an  unmarried 
woman  or  a  widow."  Now,  there  is  certainly  some 
show  of  authority  for  this  proposition,  although  of 
itself  it  sounds  rather  startling,  and  although  the 
boldness  of  its  expression  invites  criticism.  But, 
while  the  majority  of  the  seven  judges,  whose 
decision  is  under  review,  may  have  been  right  in 
thinking  themselves  bound  by  the  more  recent 
instead  of  by  the  earlier  statements  of  the  law  on 
the  subject,  I  am  sorry  that  so  strong  a  court  as  was 
constituted  to  consider  this  question  did  not  critically 
examine  the  grounds  upon  which  the  formula  rests, 
for  they  might  ultimately  have  deemed  themselves 
free  to  act  on  tiieir  independent  judgment.  The 
very  careful  argument  to  which  your  lordships  have 
listened  has  compelled  such  an  examination  by  this 
House ;  and,  as  far  as  I  am  concerned,  I  am  unable 
to  support  the  judgment  appealed  against.  First  of 
all,  the  proposition  that  the  desertion  of  the  husband 
is  equivalent  to  his  death  is,  no  doubt,  suggested  by 
the  juridical  position  of  a  widow  under  the  Scottish 
poor  law.  A  widow,  it  had  been  held  in  Heritors  of 
Crieff  V.  Heritors  of  Fowlis- Wester,  4  Ot.  Sess.  Cas., 
2Qd  Ser.,  1538,  in  1842,  can  acquire  a  residential 
settlement  for  herself,  and  for  children  living^  with 
her  in  a  parish  where  she  has  resided  industriously 
as  the  heiul  of  the  family.  This  seems  a  very  sound 
proposition,  and  for  present  purposes  I  have  nothing 
to  say  against  it  The  woman  in  that  case  has 
no  husband ;  she  is  under  no  disability,  and  there 
is  nothing  and  nobody  to  prevent  her  from  acquir- 
ing a  settlement  for  herself.  But  when  it  is  pro- 
posed to  assimilate  to  a  woman  having  no  husband 
a  woman  who  has  one,  a  question  of  the  gravest 
principle  arises.  Now,  this  question  did  arise  in 
Scotland  five  years  after  the  Crieff  case  in  Gray  v. 
Fowlie,  9  Ct.  Sess.  Oas.,  2ad  Ser.,  811,  in  circum- 
stances which,  lor  practical  purposes,  are  exactly  the 
same  as  the  present  (the  husband  being  a  living  but 
deserting  Scotsman  with  a  Scottish  settlement),  and 
it  was  decided  by  the  whole  court  (by  nine  to  four) 
that  a  deserted  wife' was  not  in  the  same  position  as  a 
widow,  but  presented  a  case  distinguished  by  the 
most  vitfd  difference.  The  case  was  deliberately  con- 
sidered. All  and  more  than  all  the  arguments  which 
have  been  submitted  to  your  lordships'  House  on  the 
present  occasion  on  bdialf  of  the  respondents  are  to  be 
found  in  the  judgments  of  the  minority  of  the  court. 
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It  was  then  said  that  the  law  recognized  in  a  deserted 
wife  oapadties  to  aot  independently,  in  oontraots  and 
in  suits,  whioh  made  it  reasonable  that  she  should  be 
held  to  acquire  by  her  independent  and  indostrions 
residence  an  independent  settlement,  and  this  view  was 
supported  by  fall  illastrations  of  the  common  law. 
The  reply  of  the  Lord  Jnstice-Glerk  Hope  shows 
that  tms  view  of  the  question,  at  its  best,  was  fully 
realized  and  fully  met.  His  lordship  pointed  out,  in 
a  passage  of  great  merit,  that  the  Scottish  law  in  the 
chapter  referred  to  did  no  more  than  come  to  the  aid 
of  a  deserted  wife  by  relaxing  her  disabilides  so  far 
as  is  necessary  for  the  business  of  life  in  her  isolated 
position,  that  the  law  in  making  such  exception  did 
not  proceed  on  any  view  that  the  marriage  was  dis- 
solyed,  or  the  woman's  status  altered,  or  that  third 
iMirties  can  plead  liberation  of  obligations  towards  her 
because  of  thehusbaDd'sillegaloon&ctindesertingher. 
The  right  to  separately  contract  and  separately  sue, 
where  this  conduced  to  or  facilitated  her  gaining  her 
living  while  left  alone,  did  not,  in  the  view  of  the 
'  Lord  Justice-Clerk,  and  of  the  majority  iu  Oray  v. 
Fowlie,  involve  any  change  of  liability  on  the  part  of 
third  parties  to  support  her  as  the  wife  of  the 
deserter.  Now,  if  tiiis  case  of  Oray  v.  Fowlie  stood 
alone,  it  is  admittedly  directly  in  point ;  it  is  a 
decision  of  the  whole  court,  and  it  meets,  directiy,  the 
argument  on  the  common  law  rights  of  a  deserted 
wife,  which  at  your  lordships'  bar  has  been  indi- 
cated rather  than  developed.  No  one  can  pretend 
that  Oray  v.  Fowlie  is  not  in  diametrical  opposition 
to  the  doctrine  that  desertion  is  the  same  as  death ; 
and  what  is  said  is  that  Oray  v.  Fowlw  is  no  longer 
law.  Now  I  think  it  is  true  that,  in  later  decisions, 
the  Divisions  of  the  Court  of  Session  have  disregarded 
this  decuiion  of  the  whole  court,  and  have  pronounced 
judgments  inconsistent  with  it,  but  it  has  never  been 
formally  overruled.  What  is  more,  from  Qray  v. 
Fowlie  down  to  the  present  time,  there  has  been  no 
revival  of  the  theory  that  the  common  law  capacities 
of  a  deserted  wife  led  to,  or  opened  the  door  for,  her 
acquisition  of  a  residential  settiement  in  the  parish 
where  she  had  exerdsed  those  cspacities.  As  will 
immediately  appear,  the  cases  which  set  up  the  doc- 
trine that  desertion  is  death  were  not  cases  of  a 
residential  settiement  at  all,  but  of  a  maiden  settle- 
ment. The  theory  that  desertion  is  death  may  be 
good  or  bad,  but  it  does  not  pretend  to  rest 
on  the  common  law  about  deserted  wives 
being  able  to  contract  and  to  sue.  How  the 
newer  and  conflicting  doctrine  came  into  vogae  was 
thus :  A  series  of  cases  occurred  in  whioh,  instead  of 
the  deserting  husband  having,  as  in  Gray  v.  Fowlie, 
a  Scottish  settiement,  he  had  (or  was  supposed  to 
have)  no  settlement  available  for  attack  by  the 
relieving  parish.  This  was  the  case  in  Hay  v.  Sheiie^ 
12  Ct.  Sess.  Cas.,  2nd  Ser.,  1019 ;  in  Qihaon  v.  Murray, 
16  Ct  Sess.  Cas.,  2nd  Ser.,  926 ;  and  in  Garmichael  v. 
Adamson,  1  Ct.  Sess.  Cas.,  3rd  Ser.,  452.  What  was 
said  in  those  esses  was  that  you  must  find  a  settle- 
ment somewhere,  and  that  as  the  husband  had  none 
you  must  turn  to  the  wife's  own  settiement  (whioti  in 
all  these  three  ca^es  was  her  maiden  settiement,  and 
not  a  residential  settiement).  Now,  in  pasting  it  may 
be  observed  that  iu  more  recent  times  there  would 
probably  not  be  held  to  be  any  compelling  necessity 
to  discover  for  the  relieving  parish  some  other  parish 
liable  to  it ;  and  also  that  where  the  husband  was  an 
EogHshmau  it  did  not  follow  that  the  relieving  parish 
had  no  remedy  under  the  77th  section  of  the  Act  of 
1845  merely  because  that  remedy  was  troublesome. 
But  I  wiUassume,  as  the  court  did,  that  the  husband  had 
no  settiement ;  and  this  is,  past  all  doubt,  the  ground 
of  decision  in  the  first  and  most  referred  to  of  these 
three  caaeB—Eay  v.  Skene,     The  theory  of  Hay  v. 


Skene  was  that  a  wife  does  not  lose  her  maiden  settie- 
ment unless  she  gets  one  from  her  husband  in 
exohaoge.  This  is  most  distinctly  laid  down  by 
every  one  of  the  three  judges  who  were  parties  to  the 
decision,  and,  indeed,  is  repeated  to  ^aboration  in  the 
leading  opinion.  This,  moreover,  is  stated  as  the 
joBtification  for  distingnishipg  the  case  from  Gray  v. 
Fowlie— "here  the  wife  has  direct  interest  in  the 
question  raised;"  that  is  to  say,  in  Gray  v.  Fowlis 
she  got,  and  here  she  did  not  get,  a  new  settiement 
Now,  it  is  observable  that,  in  the  later  development 
of  the  doctrine,  this  case  of  Hay  v.  Skene  was  appealed 
to  as  settiing  thAt  desertion  was  the  same  as  d»atb. 
In  the  reported  judgments  there  is  no  direct  expres- 
sion of  such  a  theory.  The  view  taken  was  that  the 
woman  had  her  own  settiement  all  along,  until  she  or 
her  husband  got  another,  whereas  in  Gray  v.  Fowlie 
she  exdianged  her  own  for  her  husband's.  From 
the  decision  in  Hay  v.  Skene  Lord  Monoreiff  dis- 
sented, on  the  ground  the  proposed  judgment 
was  in  conflict  with  the  decision  of  the  whole 
court  in  Cfray  v.  Fowlie^  and  Lord  Monorieff, 
who  had  been  in  the  minority  in  the  decision  of  Oray 
V.  Fowlie,  says :  "  The  principle  is  that  a  wife  cannot 
be  separated  from  her  husband  exoept  by  death, 
divorce,  or  other  legal  process,  and  must  be  considered 
as  still  part  of  himself,  for  whom  no  claim  can  be 
made  except  through  him  and  against  parties  liable 
on  his  account.  But  the  plea  of  tiie  pursuer  assumes  a 
persona  standi  in  the  wife  apart  from  her  husband,  to 
the  ^ect  of  cresting  rights  in  otie  third  party  i^gainst 
another  without  any  provision  to  that  effect  in  any 
statute."  Gibson  v.  Murray,  the  second  of  the  oases 
I  have  named,  is  distinguished  from  the  present  by 
two  vital  differences ;  first,  it  is  the  case  of  a  husband 
havine  or  assumed  to  have  no  settlement;  and, 
second,  it  is  not  a  case  of  desertion  at  all  but 
of  death,  the  dispute  beiog  whether,  the  husband 
being  dead,  the  children  took  their  own  birth 
settiement  or  their  mother's  maiden  settlement.  Its 
bearing  is  therefore  too  remote  to  justify  further 
comment.  Garmichael  v.  Adamson  has  much 
more  importance,  for  several  reasons.  Here  we  have, 
launched  for  the  first  time,  this  maxim  that  desertion 
is  equivalent  to  death — ^received  as  it  was  by  Lord 
Justice- Clerk  Inglis  with  the  remark  that  he  oould 
''find  for  it  no  reasonable  or  intelligible  ground." 
The  question  in  the  case  was  whether  an  Englishman, 
assuoied  to  have  no  settiement,  having  deserted  his 
wife,  the  settlement  of  his  child  was  that  of  its  own 
birth  or  its  mother's  birth  and  the  whole  court  held 
that  it  was  the  latter.  The  minority  wai  headed  by 
Lord  Justice-Clerk  loglis,  aod  included  Lord 
President  Colonsay.  I  Jbave  grouped  these  three  cases 
together  because  they  are  all  oases  where  the  husband 
hsd  no  Scottish  settiement.  We  next  comi«  to  a  ctse — 
Mason  v.  Greig,  3  Ct.  Sess.  Cas.,  3rd  Ser.,  707— whern 
it  was  held  to  be  doubtful  in  fact  whether  he  had 
or  had  not  a  Scottish  settlement,  and  the  decision 
IS  to  that  extHut  unsatisfactory.  It  was  a  First 
Division  case  in  the  time  of  Lord  Colonsay.  The 
respondents  can  fairly  claim  at  least  two  of  toe 
judges  as  acquiescing  in  the  desert ioo -equal- de  it h 
theory,  and  it  is  ascribed  bv  Lord  Ardmillan  to 
Hay  V.  Skene,  Johnston  v.  Wallace,  11  Ct.  Sess.  Cas., 
3rd  Ser.,  699,  ii  another  case  of  a  man  without  a 
Scottish  settiement  deserting  hii  wife  ;  he  was  an 
Irishman  by  birth.  It  wai  decided  on  ttie  authority 
of  Garmichael  v.  Adamson,  the  Lord  President  Inglis 
remarking  that  he  oould  not  say  that  thatdejision 
obtained  any  support  from  him,  *'  but  it  is  now  a 
settied  rule.'*  Now,  down  to  this  point  it  cannot  be 
said  that  there  was  any  decision  or  eren  didtwm  to  the 
effect  thftt  the  same  rule  would  be  applied  where  the 
deserting  husband  had  a  Scottish  settiement.     But, 
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curioosly  eaonghy  thu  wm  said  after  vrards,  obiter  in 
Qreig  y-  Simpson,  3  Ct  Sesi.  Ga9.,  4ih  Ser.,  642,  by 
Lord  Presiddnfi  Inglis,  who  had  most  strenuoasly 
resisted  the  mle  to  which  he  now  yielded,  bat  it 
was  said  in  a  ease  in  whioh  the  dispute  was  between 
the  birth  settlement  of  the  husband  (of  course 
Scottish)  and  his  alleged  residential  settiiement  (also, 
of  coarse,  Scottish) —laid,  too,  on  the  authority  of  a 
d««cisioa  {BeaUieY.  Greig,  2  Gt.  Sess.  Gas.,  4th  Ser.. 
923}  about  a  deserting  Euglishman.  Greig  v.  Simpson 
accordingly  seems  a  rather  stgniflcaat  case.  The ' '  rule  " 
that  desertion  is  equftl  to  destJi  had  now  hardened 
into  inflexibility  and  had  lost  all  relation  to  its  original 
principle.  The  question  to  be  decid€d  in  that  esse 
was  whether  by  efflux  of  tim<)  (five  years),  daring 
whioh  the  man'was  (2e/acto  absent  from  tde  parish 
where  he  had  acquired  an  industrial  settlement,  he 
had  not  lost  it;  and  the  decision  was  that,  haying 
deserted  his  wife,  he  must  be  held  to  have  been  desd 
and  therefore  not  absent,  and  not  to  haya  loftt  the 
■ettlement.  The  great  lawyer  who  thus  followed  and 
extended  decisions  from  which  he  had  yigorously 
dissented  cannot  but  have  seen  in  this  appHoation  of 
the  rule  a  new  confirmation  of  his  origmal  opinion 
that  it  had  no  "  reasonable  or  intelligible  ground." 
This  closes  the  catena  of  cases  on  whioh  the 
respondents  rely.  Of  them  all  there  is  but  one 
{M€u<m  y.  Qreig)  where,  on  any  possible  yiew  of 
th<«  facts,  the  deserting  husbsnd  had  a  Scottish 
pettlement.  The  most  definite  statement  of 
jadtoial  opinion  in  fayour  of  the  respondents  on 
ihe  case  of  a  deserting  husband  haying  a  Soottbh 
settlement  occurs,  as  I  have  shown,  in  a  case 
where  neither  of  the  disputants  represented  either 
the  wife's  maiden  settlement  or  her  residential 
settlement,  and  where,  therefore,  the  yital  element 
in  the  present  controyersy  was  wanting.  In  these 
ctrcnmstances,  on  a  review  of  the  authorities.  Gray 
y.  Fowlie  stands  out  as  the  only  decision  direc^y 
determining  the  present  question,  and  it  is  a  decision 
of  the  whole  court.  Its  authority  might  be  adequate 
for  the  decision  of  the  present  appeal.  But  some  of 
the  more  recent  judgments  on  wuch  the  respondents 
rdy  are  irreconcilable  with  Gray  y.  Fowlie,  and  the 
"rule"  that  "desertion  is  death"  is  in  direct  con- 
flict with  the  principle  of  Gray  ▼.  Fowlie.  It  seems 
tome  to  be,  therefore,  impossible  to  avoid  deeUng 
inth  the  question  on  a  somewhat  broader  ground  than 
at  flrst  sigbt  might  seem  adequate  for  the  disposal  of 
the  ca%e.  It  is  not  necessary  to  go  back  to  the  origins 
of  the  poor  law,  but  it  is  well  to  remember  that, 
whOe  by  the  old  Soots  Acts  birth  and  rcstdeace  gave 
ntAvatory  right  to  relief  in  the  parishes  of  birSi  or 
reeidenoe,  tae  two  other  modes  of  acquiring  saco 
rights — ^vis.,  psreutage  and  marriage— are,  m  the 
words  of  the  Lord  Justice-Olerk  lofriis  in  M*Crorie 
v.  Cmdan,  24  Gt.  Sess.  Gas.,  2ad  Ser.,  723,  <<  en- 
grafted on  statute  law  by  the  necessary  applic- 
ation to  the  statutory  system  of  certain  essential 
and  inflexible  rules  of  the  common  law  in  the  rela- 
ti^ms  of  husband  and  wife  and  of  parent  and  child." 
We  are  takeo,  therefore,  at  once  to  the  common  law 
of  nnsband  and  wife,  and  the  general  rule  about  sach 
mat* ere  as  are  on  hand  is  lo  clear  that  the  only 
question  is  whether  some  exception  arises  where  a 
wife  is  deserted.  In  order  to  judge  of  this  qaestion, 
howerer,  it  is  needful  to  notice  the  ground  of  the 
general  rule.  For  this  purpose  I  am  going  to  refer 
to  «  case,  not  cited  at  the  bar,  bat  highly  relevant  to 
the  the  present  question,  in  which  this  subj«>ct  was 
considered  by  the  whoU  court — ^the  case  of  m  Crone 
V.  Cowan.  The  question  before  the  coart  was 
whether  the  Scottish  birth  settle ooent  of  the  wife  o! 
an  Irishman,  resident  in  Scotland,  but  having 
no  settlemeLt  in  Scotland,  could   be    made   liable 


for  moneys  expended  on  her  maintainance  in  a 
lunatic  asylum  by  tj^e  parish  from  which  she  has  been 
sent  to  the  asylum  und^-r  the  Lunacy  (Scotland) 
Act.  ''To  that  question,'*  said  Lord  Justice-Glerk 
Inglis,  "I  am  prepared  to  give  an  unhesitating 
answer  in  the  negative,  on  the  broad  and  simple 
ground  th^t  a  married  woman  is  in  law  incspable 
of  having  any  settlement  in  her  own  right,  or  inde- 
pendently of  her  husband.  If  her  Husband  has 
a  settlement  that  also  is  her  settlement.  If  her 
husband  has  no  settlement,  jast  as  little  has  she.  She 
is,  in  my  opinion,  as  completely  inctpable  of 
possessing  a  settlement  in  her  o  wn  right  during  the 
subsisteoce  of  the  marriage  as  she  is  of  having  a 
separate  domidl  from  her  husband  or  of  eajoymg 
any  other  personal  status  or  franchise  in  her  own 
right."  I  turn  to  the  joint  opinion,  in  the  same 
case,  of  the  Lord  President  (Golonsay)  and  Lords 
Ivory,  Guniehill,  Ardmillan,  and  Einloch,  and  I  flad 
this  as  the  ground  of  their  judgment:  "The  demand 
is  resisted  {inter  alia)  on  the  ground  that  by  her 
marriage  with  Donaldson  her  birth  settlement  was 
suspended  or  put  in  abeyance,  and  that  it  cannot 
revive  so  long  as  the  marriage  subsists ;  that,  being  a 
married  woman,  she  cannot  have  any  settiement  of 
of  her  own  apart  from  her  husband,  or  any  settlement 
that  is  not  his  settlement;  that  her  fate  in  that 
respect  is  linked  to  his;  and  that  the  circumstance 
whioh  here  occurs  of  her  husband  not  having  a  settle- 
ment in  any  parish  in  Scotland  does  not  exclude  the 
application  of  the  general  rule.  We  are  of  opinion 
that,  in  reference  to  the  present  case,  this  defence 
is  well  founded,  that  it  is  sufficient  for  the  decision 
of  the  settlement,  and  that  the  parish  of  Monkton 
(the  wife's  maiden  settlement)  ought  to  be  assoil- 
zied." I  cite  these  considered  utterances  of  eminent 
judges  as  enunciations  of  the  geneal  law  and  its 
grounds;  and  the  grounds  are  of  high  and  per- 
emptory principle.  But  occurriog.  as  this  case  did, 
after  Hay  v.  Skene,  it  is  evident  that  if'  Crorie  v.  Cowan 
was  sent  by  Lord  Jnstice-Glerk  Tnglis  to  the  whole 
court  because  of  Hay  v.  Skene^  and  in  M'  Crorie  v.  Cowan 
the  Lord  Justice-Glerk  Inglis  declared  himself  <<  unable 
to  reconcile  the  judgment  now  to  be  pronounced  wita 
the  decision  in  the  case  of  Hay  v.  Skene  or  to  save 
the  authority  of  that  caie  in  pronouncing  this  judg« 
ment."  His  lordship  examined  the  grounds  of 
decision  in  Hay  v.  Skene,  and  pronounced  them  un- 
soond  :  ''  The  loss  of  the  maiden  settlement  does  not 
depend  on  the  acqaisition  of  another  settlement, 
but  on  the  complete  merging  of  the  person  of  the 
wife  in  that  of  the  husband  by  force  of  the 
marriage."  Av  I  am  referring  to  M^  Crorie* s  case  I  may 
exphdn  that,  as  it  is  not  a  case  of  desertion,  its  beariog 
on  the  series  of  cases  now  before  the  House  is  through 
the  principles  which  it  laid  down.  But  historically  it 
is  quite  dear  that  it  went  to  the  whole  coort  because 
of  that  relation  to  Hay  v;  Skene;  and,  again,  that 
Carmichad  v.  Adamson,  which  occurred  the  following 
year,  and  as  already  seen,  was  a  case  of  desertion, 
went  to  the  whole  court  because  the  Lord  Justice- 
Glerk  Inglis  agam  saw  that,  after  the  decision  in 
M*  Crorie  v.  Cowan,  the  role  of  Hay  v.  Skene  could 
only  be  reappUed.  if  reapplied  at  all,  by  the  whole 
court.  After  Carmichad  v.  Adamson  the  Lord 
Jostice-Glerk  Inglis  seems  to  have  seen  that 
nothing  more  conld  be  done  in  the  Gourt  of 
Session,  and  he  gave  (in  Greia  v.  Simpson)  free 
play,  or  perhaps  more  than  free  play,  to  the  rule. 

^e  general  principle,  then,  being  that  the  wife 
is  disabled  by  marriage  ^rom  havlnff  a  settlement 
of  her  own,  how  does  th<4  fact  of  aesertion  eflfect 
a  change  P  I  have  already  referred  to  the  judg- 
ment of  Lord  Josfice-Glerk  Hope  as  coutadoing 
an  admirable  disous>ion   of   this   question,    and   I 
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repeat  thAt  the  oommon  law  in  the  ease  of 
■eparation  goes  no  further  towaids  enlarging  the 
oapaoitiea  of  the  wife  than  is  required  by  the 
neoeedtieB  of  her  efforts  at  self-maintenanoe.  But 
all  these  legal  facUities  lead  no  distance  towards 
changing  her  settlement,  and  the  only  reason 
suggested  for  that  result— viz.,  the  justioe  of  making 
the  oommnnity  which — oonjeotnrally — ^has  profited 
by  her  residence  bear  the  bnraen  of  maintainmg  her 
is  founded  on  totally  different  oonsideratioDS,  not 
relating  to  the  interests  of  the  wife  at  all,  but  to 
the  equities  of  parishes.  But,  further,  what  is 
now  asked  is  that  we  should  hold  that  the  fact 
of  desertion  operates  at  a  release  of  the  liability 
of  the  wrongdoer's  parish  and  deprives  the  wife 
of  her  daim  against  that  parish.  I  cannot  say 
that  I  think  this  a  very  rational  proposal,  but  it 
is  at  least  plain  that  it  bears  no  relation  to  the 
aid  given  by  the  law  to  separated  wives,  and  can 
dsim  no  support  from  that  chapter  of  law.  I 
may  add  that  the  inapplicability  to  the  present 
question  of  the  common  law  appealed  to  is  further 
illustrated  by  the  fact  that  the  law  so  appealed 
to  is  at  once  too  wide  aud  too  narrow  lor  the 
present  case.  In  some  of  the  aids  given  to 
separated  wives  the  law  takes  no  account  of  the 
reason  of  separation,  while  in  others  the  husband 
must  be  abroad  in  (xrder  to  give  rise  to  them.  It 
seems  to  me  tiiat  the  true  principle  to  be  applied  in  all 
these  case's  is  that  laid  down  by  the  Lord  Justice- 
Clerk  Inglis  in  the  case  of  M*  Grorie  v.  Cowarit  that  it  is 
of  universal  application,  and  that  adherence  to  this 
principle  is  the  only  solution  of  the  numberless  com- 
plications which  otherwise  arise.  Tbe  same  rule  which 
was  laid  down  by  your  lordships*  House  in  AdaTMony, 
Barbour,  1  Macq.  376,  in  the  case  of  children  applies 
to  the  wife.  The  wife  is  a  part  of  the  husband's  family. 
The  fact  of  the  husband's  desertion  cannot  avail  to 
alter  his  own  parish's  liability  for  wife  any  more  than 
for  cliildren.  But  the  existence  of  children  in  the 
present  case  affords  another  test  of  the  question.  One 
of  the  children,  Catharine,  was  living  with  her  mother 
in  the  appellant's  parish.  lu  which  parish  is  Catharine's 
settlement — in  her  father's  or  her  mother's?  This 
ohiilleoge  was  not  met  by  the  respondents,  and  their 
difficult  in  answering  it  is  increased  by  the  fact  that 
there  are  other  four  children  who  have  not  been  living 
with  their  mother.  Where  is  their  settlement  P  ThA 
only  way  in  which  these  questions  can  be  answered 
rationally  and  in  accordaroe  with  Adanuon  v.  Barbour 
is  by  keeping  the  whole  family  to  the  settlement  of 
its  head.  I  regret  that  it  shoidd  be  necessary  to  pro- 
nounce a  judgment  which  may  disturb  a  certain 
amount  of  practice,  and  I  entirely  share  the  reluc- 
tance of  the  learned  judges  to  unsettle  poor  lav 
decisions.  But  what  has  already  occurred  has  shown 
how  an  erroneous  maxim  once  asserted  is  drawn  into 
analogies  and  deductions  alien  even  to  its  original 
conception.  The  only  safeguard  against  such  conse- 
quences is  adherence  to  clear  and  dominant  principles, 
and  I  have  the  satisfaction  of  knowing  that  tne  motion 
which  I  support  does  no  more  than  re-establish  the 
doctrine  of  the  earliest  and  most  authoritative 
Scottish  case  upon  the  subject. 

Barl  of  Halsbuby.  L.O.,  Lords  Magnaghten, 
Shand,  Davey,  B&amptok,  and  Lindley  concurred. 

Interlocutors  appealed  from  revened,  BeepondenU  to 
pay  to  the  appeUante  their  cotts  in  this  House  and  below. 

Solicitors  for  the  appe^llants,  Burchdls  <k  Co.,  for 
H,  B,  dh  F,  cT.  Dewar,  Edinburgh,  aud  Montgomen'e  d 
Flemings,  Glasgow. 

Solidtors  for  the  respondents,  Orahames,  Ourrey,  dk 
Spens,  for  Charles  George,  Edinburgh,  and  B,  P. 
Lamond  A  Turner,  Glasgow. 


(Sotttt  oi  A99eaL 
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From  E.  B.  Div. 
(Collins,  M.B.,  and  StirUng  and  \     Aug.  11,  1902. 
Cozens-Hardy,  L.JJ.) 

CoBPO&ATiON  OP  Tbubo  V.  Bowz.  (a.) 

Fishery — Oyster  fishery — Depositing  oysters  on  foreshore 

—Incident  to  right  of  fishery— Lease  of  foreshore  by 

municipal  corporation — Validity — Sea  Fisheries  Act, 

1868  (31  &  32  Vict.  c.  46).  s,  ^l—Mwiicipal  Corpora-^ 

tions  Act,  1882  (45  d:  46  Vict,  c  50),  ss.  105,  106, 

107,  250. 

A  daim  to  the  exclusive  occupation  of  part  of  the  fore- 
shore  belonging  to  a  stranger  for  the  purpose  of  depositing 
freshly  dredged  oysters  thereon  cannot  be  supported  at 
common  law  as  incident  to  the  right  of  fishing  for  oysters. 

Decision  of  Wills,  J.  (50  W.  B.  151,  [1901]  2  K.  B. 
870),  reversed. 

Appeal  from  the  judgment  of  Wills,  J.,  reported  in 
50  W.  B.  151,  [1901]  2  K  B.  870. 

The  action  was  brought  to  recover  damages  for 
alleged  acts  of  trespass  on  a  part  of  the  foreshore 
of  the  estuary  of  the  Truro  Biver,  of  which  the 
plaintiffs  were  lessees,  and  for  an  injunction  to  reatraia 
the  defendant  from  committing  the  acts  of  trespass 
alleged. 

The  plaintiffs  were  an  ancient  corporation  incor- 
porated by  royal  charter,  and  by  a  charter  of  31  Bliz. 
It  was  provided  that  the  corporation  "  may  and  shail 
be  for  ever  at  all  future  times  persons  fit  and  capable 
in  law  to  hold,  purchase,  receive,  and  possess  lands, 
tenements,  liberties,  privileges,  jurisdictions,  fran- 
chises, and  hereditaments,  of  what  kind  or  nature 
soever  they  be,  to  them  and  their  successors  in  fee 
and  perpetuity,  and  also  goods  and  chattels  and 
other  tilings  whatsoever  of  what  nature  or  Jdnd 
soever  they  may  be,  and  to  give,  grant,  demise,  and 
assign  lands,  teneaients.  and  hereditaments,  and  all 
and  singular  other  ncti  and  deeds  to  do  and  execute 
by  the  same  name.'* 

By  an  order  of  the  Board  of  Trade  made  under  the 
Se«  Fisheries  Act,  1868,  and  confirmed  by  the  Oyster 
and  Mussel  Fisheries  Order  Confirmation  Act,  1876, 
tiie  power  of  regulating  the  oyster  and  mussel 
fishery  in  a  part  of  the  estuary  of  the  Truro  Biver  was 
conferred  upon  the  plaintiff  corporation. 

By  an  indenture  dated  the  4th  of  June,  1897,  the 
plaintiffs,  in  order  to  enable  them  more  effidently  to 
carry  out  their  powers  under  the  said  order,  obtained 
from  the  lord  of  the  manor  a  lease  of  certain  parts  of 
the  foreshore  of  the  said  estuary  for  fourteen  years 
from  the  29th  of  September,  1896,  at  a  yearly  rent  of 
£15. 

The  oysters,  when  freshly  dredged  from  the  oyster 
beds  in  the  fishery,  were  uufit  for  the  market  owing  to 
the  water  being  contaminated  with  copper  from  the 
washings  of  the  copper  mines  m  the  viomity,  and  the 
fishermen  had  from  time  immemorial  been  in  the 
habit  of  depositing  oysters,  when  dredged  from  the 
fbhery,  for  a  considerable  time  upon  a  portion  of  the 
foreshore  leased  to  the  plaintiffs  as  aforesaid  in  order 
to  get  rid  of  the  copper. 

The  defendant  aud  other  fishermen  exercised  this 
right,  each  having  a  particular  space  for  depositing 
his  oysters,  which  space  was  allocated  by  an  arrange- 
ment amongst  the  fishermen  themselves  and  was 
utaked  out  by  withies  stuck  in  the  bed  of  the  river. 
The  defendant,  in  accordance  with  this  custom,  was 
in  the  habit  of  depositing  the  oysters  dredged  by  him 
upon  a  particular  space  on  the  plaintiffs'  foreshore. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
Law. 
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The  plamtifiEii,  daiming  as  lessees  of  the  foreshore 
under  the  lease  of  the  4th  of  June,  1897,  brought  the 
present  action  against  the  defendant,  alleging  that 
ihe  acts  of  the  defendant  in  depositing  the  oysters  on 
the  foreshore  as  above  described  were  acts  of  trespass 
committed  on  the  foreshore. 

The  jury  at  the  trial  found  (1)  that  the  acts  done  by 
the  defendant  did  not  constitute  an  actual  occupation 
of  the  soil ;  (2)  that  such  acts  were  merely  incidental 
to  the  fishing  for  oysters;  aud  (3)  that  the  oyster 
fiahery  could  not  be  practically  carried  on  without  a 
storage. 

Wills,  J.,  gave  judgment  for  the  defendant. 

The  plaintiffe  appealed. 

Duke,  K,  C;  B,  J,  Parker,  and  J,  A,  Hawke,  for  the 
plaintiffs,  contended  that  the  acts  of  the  defendant 
were  acts  of  trespass  on  the  plaiuti£Ei*  soil. 

J.  A.  FooU,  K,C,9  and  Bodilly,  for  the  defendant, 
contended  (1)  that  depositing  the  oysters  on  the 
foreshore  was  a  necessary  incident  to  the  right  of 
fiahing,  and  that  such  a  right  as  was  dauned  might 
exist  at  law ;  and  (2)  that  the  plainti£b  had  no  power 
to  take  a  lease  of  Uie  land. 

Our.  adv.  wdt 

Aug.  11. — Oozbns-Habdy,  L  J.,  read  the  judgment 
of  the  court  as  follows :  The  title  of  the  lord  of  the 
manor  to  the  foreshore  of  the  estuary  of  the  Truro 
river  (in  which  term  "foreshore*'  I  include  for  con- 
venience not  only  the  foreshore  proper  but  also  the 
fundus)  is  not  in  dispute.  The  plaintiffs  have  taken 
a  lease  of  the  foreshore  from  the  lord  of  the  manor. 
WiUb,  J.,  has  upheld  the  titie  of  the  plaintiff* 
under  the  lease.  I  think  this  decision  was  correct. 
It  may  be  justified  by  reference  to  tiie  ancient  charters 
of  the  corporation,  the  rights  under  which  are 
expressly  saved  by  section  250  of  the  Municipal 
Oorporations  Act»  1882.  It  is  not,  aud  cannot  be, 
disputed  that  the  defendant^  as  a  member  of  the 
publio,  has  ri^ts  of  fishing  over  the  foreshore  covered 
with  water.  The  facts  are  admitted.  The  defendant 
dredges  oyaters  in  deep  waters  and  depDsits  theioi  in  a 
partu»ular  section  of  the  foreshore  indicated  by 
soffident  boundary  marks,  partiy  for  cleaning,  partiy 
for  fattening,  and  partiy  tj  be  ready  for  dtstsnt 
markets.  By  his  statement  of  defence  the  defendant 
daims  this  as  a  right~(l)  by  virtue  of  a  several 
fiahery,  (2)  by  virtue  of  a  local  custom,  and  (3)  by 
virtue  of  his  possession  of  the  ground.  By  his  evidence 
in  the  witness-box  he  treated  tbe  ground  as  his 
^und  and  the  oysters  as  his  oysters.  If  it  is 
uiportant  to  consider  quo  animo  certain  acts  are  done, 
the  statements  of  the  doer  are  surely  the  most 
material,  if  not  the  only  material,  elemeats.  Here  the 
evidence  is  all  one  way.^  But  the  judge  was  asked  to 
aooept,  and  apparently  accepted,  the  statements  of 
the  defendant's  counsel  in  preference  to  the  uncontra- 
dicted evidence.  And  we  have  been  urged  to  hold 
that  the  defendant  only  deposits  the  oysters  on  the 
foreshore  as  an  incident  of  fishing,  and  tiiat,  in  short, 
he  is  only  putting  the  oysters  into  the  water  where 
anyone  mav  get  them.  I  cannot  adopt  this  view. 
It  makes  the  action  a  mere  farce.  It  seems  to  me 
plain  that  the  parties  intended  to  try,  aud  did  try, 
the  important  question  whether  the  defendant  has  a 
right  to  appropriate  a  section  of  the  foreshore  for  his 
own  purposes,  for  storing  his  own  oysters,  to  the 
exclusion  of  the  rest  of  the  public  In  my  opinion 
such  a  claim  cannot  be  suggested  as  a  common  law 
right.  No  authority  has  been  produced  in  favour  of 
it.  Unleis  interrupted  the  defendant  might  acquire  a 
tide  against  the  plaintiffs.  The  findings  of  tiie  jury 
were — (1)  that  the  acts  done  did  not  constitute  an 
actual  oooupation  of  the  soO,  but  were  only  inddetital 


to  the  fishing  for  oysters;  (2)  that  oyster  fishing 
could  not  practically  be  carried  on  without  what  has 
be^i  called  storage ;  and  judgment  was  entered  for 
the  defendant  with  costs.  The  findings  of  the  jury 
can  only  be  supported  on  the  assumption  that  all  the 
contentions  raised  in  paragraphs  8,  9,  and  10  of 
the  defence  were  either  abandon<^  by  or 
decided  against  the  defendant,  and  that  the 
defendant  relied  solely  upon  his  rights  as  a  member 
of  the  public,  and  in  particular  that  he  did  not 
daim  any  property  in  the  oysters  deposited  in 
his  section  of  the  foreshore.  The  plaintiffs,  in  their 
statement  of  daim,  on  the  other  hand,  have  raised 
contentions  whidi  they  did  not  attempt  to  justify. 
Under  these  circumstances  it  does  not  seem  right 
that  judgment  should  be  entered  eimplidter  dther  for 
the  plaintiffis  or  for  the  defendant.  The  proper 
course  will  be  to  vary  tbe  judgment  by  making  such 
a  declaration  as  is  needed  to  settie  the  real  questioas 
raised  between  the  parties  in  this  action.  Declare 
that  the  defendant,  in  common  with  the  rest  of  his 
Majesty's  subjects,  is  entitied  to  enter  on  the  heredi- 
taments demised  by  the  indenture  of  lease  in  the 
statement  of  daim  mentioned,  and  on  every  part 
thereof,  for  the  purpose  of  fishing  for  and  taking  and 
carrying  away  oysters  and  other  shellfish,  and  also  for 
the  purpose  of  depositing  oysters  and  other  shellfish 
thereon,  but  is  not  entitied  to  the  exdusive  occupa- 
tion of  any  part  of  the  said  hereditaments,  and  is  not 
entitied  to  any  such  oysters  or  other  shellfish  so  long 
as  the  same  shall  continue  so  deposited.  Having 
regard  to  the  unfounded  daims  made  by  both  parties, 
there  should  be  no  costs  dther  in  the  court  below  or 
of  this  appeal.  But  the  costs  which  the  plaintifb  have 
paid  to  the  defendant  must  be  returned. 

Appeal  allowed. 

Solidtor  for  the  plaintifBei,  i/.  A^  Bartrum,  for 
R  Dohell,  Truro. 

Solidtor  for  the  defendant,  Sydney  JameSt  for 
J.  Meeser  BennetU,  Truro. 


From  Chan.  IKv.  1  "^ 

(Vaughan  Williams,  Bomer,  and  I         June  10, 11, 
Stirling,  L.JJ.)  j  1902. 

Caokbtt  v.  Keswick,  (a.) 

Company — Prospectus  —  Director  —  Promoter  —  Share* 
holder — Contract  hy  directors  and  promoters — Omission 
from  prospectus — ** Fraudulent"  prospectus^Waiver 
dause^Companies  Act,  1867  (30  &  31  Vict,  c.  131), 
s.  88. 

The  directors  and  promoters  of  a  company  in  process 
of/ormaiion  agreed  with  a  firm  thai,  in  consideration  of 
the  laUer^s  underwriting  10,000  shares  in  the  company, 
the  firm  was  to  receive  12,000  vendor  shares  as  a  camr- 
missum  therefor,  hut  10,000  shares  were  in  fact  for  the 
use  of  the  firm's  name  on  the  prospectus  on  their  approv- 
ing of  the  soundness  of  the  undertaking ;  and,  further, 
that  the  firm  was  to  he  appointed  commercial  agents  for 
the  company,  whose  registered  office  was  to  he  situate  at 
its  address,  while  a  member  of  the  firm  was  to  go  on  the 
prospectus  as  chairman  of  the  company.  The  prospectus 
of  the  company^  did  not  disclose  this  agreement,  hut  con- 
tained  a  vmver  clause,  that  there  might  he  various  trade 
contracts  and  business  arrangements  of  which  intending 
aubscrihers  were  to  he  deemed  to  have  noti-ce. 

Held,  that  the  contract  was  one  which  it  was  material 
to  an  intending  investor  to  know,  that  the  waiver  elause 

(a.)  Beported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law. 
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did  noi  give  such  intending  inveefor  fair  and  sufficient 
notice  of  the  omiaeion,  and  that  by  reason  of  its  omission 
from  tJie  prospectus  the  prospectus  m%Mt  he  deemed 
fraudtdent  within  section  38  of  the  Companies  Act,  1867, 
though  such  omission  was  not  in  fact  made  toith  any 
fraudulent  intent. 

Decision  o/ Far  well,  J.  (50  W.  R.  10).  affirmed. 

This  was  an  appeal  from  a  deoision  of  Farwell,  J. 
(reported  50  W.  B.  10). 

The  plaintiff  Cackett,  an  architect,  residing  at 
Newcastle-on-Tyne,  claimed  relief  for  non-disolosare 
in  a  company  prospectus  of  a  contract  in  breach  of 
section  38  of  the  Companies  Act,  1867,  on  the  faith 
of  which  he  had  ap^uied  for  shares  which  were 
aUotted  to  him. . 

The  defendants  were  William  Keswick,  a  member 
of  the  firm  of  Matheeon  &  Co.,  of  3,  Lombwd-street, 
London,  E.G.,  who  since  its  incorporation  had  been 
chairman  of  the  board  of  directors  of  the  Fanuco 
Copper  Co.  (Limited),  Samuel  Watkin  Carlton,  a 
metal  merchant,  the  vendor  to  the  company  and  also 
one  of  the  directori,  and  Edmmid  Cook  Wheater,  a 
stockbroker  in  Newcastle. 

The  last  two  defendants  had  been  engaged  in  the 
formation  and  promotion  of  the  company. 

The  company  was  incorporated  on  the  24th  of  May, 
1899,  with  a  capital  of  £500,000,  divided  into  shares 
of  £1,  and  with  the  object  of  acquiring  copper  mines 
situated  at  Mondova,  in  the  Republic  of  Mexico. 

In  the  same  month  a  protpectus  was  issued  to  the 
public,  as  the  plaintiff  alleged,  by  the  defendants 
inviting  subscriptions  for  333,334  shares,  in  which  Mr. 
Eeswi^  and  Mr.  Carlton  were  named  as  directors 
and  the  firm  of  Messrs.  Matheson  &  Co.  were  described 
as  commercial  agents  to  the  company. 

The  prospectus,  after  referring  to  a  certain  trade 
agreement  dated  the  3rd  of  January,  1898,  and 
setting  forth  the  objects  of  the  company  and 
extracts  from  reports  of  experts  shomng  the 
probability  of  successful  working  of  the  mine  and 
the  prospect  of  large  profits,  proceeded  as  follows : 
"The  directors,  with  other  underwriters,  have 
guaranteed  the  subscription  of  part  of  the  com- 
pany's capital,  and  will  receive  a  commission  from 
the  vendor  for  so  doing.  The  followiag  contracts 
have  been  or  will  be  entered  into :  An  agreement 
dated  the  8th  of  February,  1899,  and  made  between  the 
Panuco  Copper  Mining  Co  of  the  one  part  and  Samuel 
Watkin  Carlton  of  the  other  part,  under  which  the 
vendor  agreed  to  purchase  the  mine  aod  other 
property  to  be  acquired  by  this  company.  An  agree- 
ment also  dated  tue  8th  of  February,  1899,  and  made 
between  the  same  parties  as  the  last-mentioned 
agreement,  extending  the  time  fixed  for  .the 
completion  thereof.  An  agreement  dated  the 
10th  of  March,  1899,  and  m%de  between  the 
said  Samuel  Watkin  Cirlton  of  the  one  part 
and  the  said  Bdmund  Cook  Wheater  of  the  other  part, 
providing  for  the  division  of  the  profits  of  the  resale 
to  this  company.  An  agreement  between  the  i«aid 
Samuel  Watkin  Csrlton  of  the  one  part  and  tins 
company  of  the  other  part,  for  the  resale  to  this 
company  at  a  profit  There  may  also  be  various 
trade  contracts  and  business  arrangements  in  addition 
to  the  before-mentioned  agreement  of  the  drd  of 
January,  1898.  As  these  contracts  and.arrangements 
and  the  above-mentioned  underwriting  agreements 
may  constitute  contracts  within  the  meaning  of 
section  38  of  the  Companies  Act,  1867,  applicants  for 
shares  shall  be  deemed  to  waive  the  insertion  of  the 
dates  and  names  of  the  parties  to  any  sudi  contracts, 
a&rrangements,  or  agreement,  and  shall  accept  the 
foregoing  as  a  sufficMnt  compliance  with  section  38  of 
the  Companies  Act,  1867,  or  otherwisOi'' 


By  the  form  of  application  for  shares  aocompramy- 
ing  the  prospectus  it  wss  provided  that  the  a^plicftut 
agreed  with  the  company,  as  trustee  for  the  directori 
and  other  persons  liable,  to  waive  any  further  com- 
pliance wil^  section  38  of  the  Compaoies  Act,  1867, 
than  that  contained  in  such  prospectus. 

The  plaintiff,  who  was  an  architect  residing  at 
Newcastle-on-Tyne,  on  the  faith  of  the  prospectus, 
as  he  alleged,  applied  for  500  shares  in  the  company 
on  the  26th  of  May,  and  paid  the  full  nominal  value 
in  oadii. 

The  company  did  not  prove  successful,  and  an  order 
for  compulsory  winding  up  was  made  on  the  4th  of 
April.  1900. 

A  dividend  of  4s.  a  share  had  since  been  paid,  but 
the  plaintiff  alleged  that  the  assets  would  only  be 
sufficient  to  pay  a  small  further  dividend. 

After  the  winding-up  proceedings  had  commenced, 
the  plaintiff  discovered  that  on  the  10th  of  March, 
1899,  the  firm  of  Messrs.  Saunders,  Fielding,  & 
Carlton,  met*l  workers,  in  which  the  defendant 
Carlton  was  a  partner,  had  written  to  Miissrs. 
Matheson  &  Co.  a  letter  in  the  following  terms : 
"  Messrs.  Matheson  &  Co.,  3,  Lombard-street, 

« 10th  March,  1899. 
"  D*ar  Sirs,— /n  re  Fanuco  Copper  Co.— We  beg  to 
confirm  the  following  arransement  made  with  you 
to-day — ^namely,  that  in  consideratiou  of  your  under' 
writing  10,000  shares  in  the  above  company  about  to 
he  formed,  you  are  to  receive  12,000  vendors'  shares 
as  commission  therefor.  You  are  also  to  be  appointed 
commercial  agents  for  the  company  and  the  registered 
offices  are  to  be  located  at  your  address.  It  is  further 
agreed  that  your  Mr.  Keswick  will  go  on  the  pro- 
spectus as  chairman  of  tbe  company. — ^Yours  faith- 
fully, Saxtndbrs,  Fieldinq,  &  Cabltok." 

It  was  admitted  that  in  pursuance  of  the  contract 
oontaiued  in  this  letter  Messrs.  Matheson  &  Co. 
underwrote  10,000  shares,  were  appointed  commercial 
agents  of  the  company,  whose  registered  offices  were 
located  at  their  address,  and  that  they  received  12,000 
shares. 

In  view  of  the  existence  of  this  contract  th* 
plaintiff  contoided  that  the  statement  in  the  pro- 
spectus as  to  the  contract  entered  into,  was  misleading 
and  untrue,  and  idleged  that  if  he  had  known  of  the 
said  contract  he  would  never  have  applied  for  shares. 
Accordingly  he  claimed  a  declaration  that  the  pro- 
spectus of  we  company  was  fraudulent  on  the  part  o( 
the  defendants,  who  knowingly  issued  the  same  with- 
out specifying  the  date  and  names  of  the  parties  to 
the  contract  contained  in  the  letter  of  the  10th  of 
March,  1899,  and  damages. 

Farwell,  J.,  held  that  the  prospectus  mustbe  deemed 
fraudulent  within  the  meaning  of  the  Companies  Act, 
1867,  s.  38,  and  ordered  an  inquiry  as  to  what  sum 
ought  to  be  allotted  to  the  plaintiff  by  way  of  com- 
pensation having  regard  to  the  price  paid  by  him  for 
his  shares  and  the  real  value  of  the  shares  on  the  day 
after  the  contract. 
The  defendant  Keswick  appealed. 

Eufas  Isaacs,  K.Cp  and  Muir  Mackenzie,  for  the 
appellants,  referred  to  SuUivan  v.  Mitcalfe,  29  W.  B. 
181,  5  a  P.  D.  455  ;  Twycross  v.  Grant,  25  W.  E.  701, 
2  C.  P.  D.  469 ;  Governs  case,  24  W.  B.  125,  1  Ch.  D. 
181 ;  Greenwood  v.  Leathershod  Wheel  Co.,  [1900]  1 
Ch.  421,  48  W.  B.  Dig.  35 ;  In  re  Olympia  {Limited), 
[1898]  2  Ch.  153,  46  W.  B.  Dig.  32. 

Upjohn,  K.C.,  and  Martdli,  for  the  respoadent, 
were  not  called  upon  to  argue. 

Vatjohak  Williams,  L.J.— I  always  approach 
these  cases  under  section  38  of  the  Act  of  1867  with  a 
strong  feeling  of  repugnance  to  the  duty  which  I  have 
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to  perfonn,  beoanse  I  think  that  the  section,  wbioh, 
in  effect,  provides  that  people  who  omit  to  mention 
in  a  prospeotas  a  contract  which  would  be  material 
to  an  intending  inyestor  to  know — I  am  adopting 
here  Thesiger,  L.J.'s,  limitation  of  the  section — 
thongh  honest  men  and  acting  honestly,  are  to  be 
deemed  fraudulent,  is  one  which  no  judge  can  give 
effect  to  not  only  without  a  feeling  of  repugnance 
but  without  a  feeling  that  that  ivhich  he  is  doing 
does  not  really  tend  to  the  maintenance  of  commercial 
honesty  and  commercial  morality.  To  herd  together 
under  a  collective  word  like  ''fraudulent"  people 
who  are  honest  and  people  who  are  dishonest  in 
my  mind  cannot  possibly  tend  to  the  maintenance 
of  commercial  morality.  We  have  in  this  case 
a  statement  of  the  conclusion  arrived  at  by 
Farwell,  J.  He  says :  *'  I  desire  to  state  clearly  that  I 
find  no  ground  whatever  for  imputing  to  any  of  the 
defendants  any  fraudulent  intention  of  or  any  scheme 
for  fraudulentiy  conoealing  this  contract"  And  tide 
question  which  we  have  to  decide  on  tiiis  appeal  is 
whether  or  not  upon  the  facts  of  the  case  the  issue  of 
this  prospectus  is  an  issue  which  the  section  compels 
us  to  hold  to  be  deemed  fraudulent  upon  the  part  of 
these  men  whose  conduct  Farwell,  J.,  has  thus 
characterized.  Having  said  that  I  will  now  proceed 
to  deal  with  this  case  and  see  how  far  the  facts  bring 
it  within  this  section. 

I  have  already  said  that  I  do  not  propose,  and  I  do 
not  think  any  judge  ever  has  proposed,  to  read  sec- 
tion 38  as  a  section  in  which  the  words  are  to  be 
literally  construed.  If  they  were  to  be  literally  con- 
strued the  section  would  really  be  impossible  of  just 
application  at  all,  and  therefore  I  take  Thesiger,  ljl.*s, 
limitation  in  Sullivan  v.  MUcalfe,  and  I  ask  myself 
whether  this  contract  is  a  contract  which  it  would 
be  material  for  a  would-be  investor  to  know 
before  he  made  his  investment.  I  cannot 
doubt  myself  but  that  this  is  a  contract  which 
it  would  be  material  to  an  investor  to  biow.  Even 
if  the  contract  had  been  exactly  the  contract 
contained  in  the  letter  of  the  10th  of  March,  1890,  I 
should  have  come  to  that  conclusion.  I  me  in  by  that 
if  there  had  been  no  statement  on  behalf  of  ^e 
defendants  as  to  what  the  real  contract  was  I  should 
have  said  that  this  letter  ought  to  have  been  disclosed 
in  the  prospectus.  I  cannot  doubt  mysdf  but  that 
every  investor,  or^  would-be  investor,  in  this  company 
would  think  it  a  matter  of  importance  that  he  should 
know  before  investing  that  these  were  the  terms  of 
an  agreement  under  which,  amongst  other  things, 
Mr.  Keswick  agreed  to  appear  on  this  prospectus  as 
chairman  of  the  company,  and  the  promoten  agreed 
that  he  should  be  entitled  to  the  position ;  and  when 
one  sees  that  upon  the  face  of  the  letter  his  firm  was 
to  underwrite,  receiving  in  shares  120  per  cent,  for  so 
doing,  it  seems  to  me  ^t  it  is  still  more  abundantly 
dear  that  it  was  a  letter  which  it  was  material  for 
anyone  to  see  before  determining  whether  he  would 
take  shares  in  this  company  or  not.  When  one  gets 
to  &ots  outside  the  letter  which  are  not  mentioned  in 
it,  that  Messrs.  Matheson  were  intended  to  get  the 
ordinary  remuneration  as  commercial  agents  quite 
outside  any  remuneration  provided  for  in  this  agree- 
ment, and  that  they  were  to  receive  £1,500  a  year  for 
locating  the  new  company  in  their  office,  and  provid- 
ing the  neceisary  clerical  staff,  I  thick  they  emphasise 
the  materiality  of  this  letter  to  a  would-be  investor. 
It  is  said  that  this  letter  does  not  contain  the  real 
agreement,  and  Farwell,  J.,  emphasizes  that  by  saying 
(and  it  is  siter  he  has  heard  the  whole  case) :  "  No 
one  now  contends  that  this  letter  expresses  the  real 
baiigain  with  precise  accuracy.  It  is  common  ground 
that  the  whole  12,000  shares  were  not  the  commission 
for  underwriting  10,000  shares;    2,000  only   were 


attributable  to  this  commission,  and  the  balance  of 
10,000  is  laid  by  the  plaintiff  to  be  for  the  use  of  the 
names  of  Matheson  and  Keswick  on  the  prospectus, 
and  it  is  said  by  the  defendants  to  be  remuneration 
for  acting  as  commercial  agents  of  the  company.'' 
I  do  not  think  it  makes  any  real  difference  on  this 
point  whether  we  take  the  plaintiff's  view  or  whether 
we  take  the  defendants'  view.  It  seems  to  me  that, 
even  if  we  treat  it  as  being  remuneration  to  Messrs. 
Matheson  for  acting  as  commercial  agents  for  this 
company,  it  was  very  material  for  a  would-be 
invefttor  to  know  that  Messrs.  Mathesoo,  a  member 
of  whose  firm  was  by  this  very  agceement  entitled  to 
become  chairman  of  the  company,  were  to  receive 
this  sum  of  £10,000  in  vendors*  shares.  I  think  it 
light  to  dwell  upon  this  patt  cf  the  case  because, 
Bi>eaking  for  myself,  I  haye  a  little  difficulty 
— i  do  not  think  it  is  shared  by  my 
brethren— in  formulating  the  proposition,  about 
this  which  is  said  to  be  the  true  contract.  It 
has  not  been  suggested  here  that  there  was  such  a 
mistake  about  this  contract  as  would  have  entitled  the 
parties  to  have  a  rectification  of  the  contract.  It  is 
rather  put  that  this  was  an  understanding,  but  if  it 
was  not  the  contract  binding  between  the  parties  and 
the  letter  of  the  10th  of  March  was  in  law  and  in 
fact  tbe  contract  bindiog  betvreen  the  patties,  I  have 
my  doubts,  not  as  to  whether  an  oral  contract,  where 
tbere  is  the  oral  contract  and  nothing  else,  comes 
within  the  scope  of  section  38,  but  whether,  where  you 
have  a  contract  in  such  a  form  that  as  between  the 
parties  it  excludes  any  other  term  whatsoever,  a  sort 
of  understanding  between  the  parties  ought  to  be 
mentioned  if  that  understanding  was  of  such  a  nature 
that  it  could  not  be  enforced  between  them.  I 
daresay  there  may  be  some  mode  of  expressing  this  so 
as  to  leave  in  the  statement  evidence  as  to  the  pay- 
ment of  the  £10,000  as  remuneration  for  acting  as 
commercial  agents— a  contract  or  a  part  of  a  contract 
— but  I  have  not  myself  quite  arrived  at  a  condusiou 
as  to  how  such  a  proposition  would  in  the  face  of  the 
evidence  in  the  present  case  have  to  be  stated.  I 
have  a  difficulty  about  that ;  but  taking  the  view 
that  I  do  of  this  letter,  it  seems  to  me  that  there 
is  no  need  for  me  to  attempt  to  formulate  such  a 
proposition  at  all.  I  think  that  this  contract,  not- 
withstandiog  the  fact  that  this  or  that  passed  at  the 
interview,  even  if  it  be  regarded  as  the  only  enforceable 
contract  which  was  entered  into  between  the  parties, 
is  a  contract  which  ought  to  have  been  mentioned  in 
the  prospectus  for  the  reasons  which  I  have  given. 

So  much  for  that  part  of  the  case.  I  think  that 
the  contract  comes  within  section  38.  That  being 
so,  the  only  question  left  is  the  question  as  to  the 
waiver  clause.  I  should  not  like  myself  to  say  that 
in  every  case  where  contracts  are  known  to  exist 
the  statement  that  tbere  may  be  contracts  which 
ought  under  section  38  to  be  disclosed  would  of 
necessity  make  the  waiver  clause  tricky  or  mis- 
leading or  cause  it  to  be  calculated  to  deceive,  which, 
I  think,  is  the  safer  expression  to  use.  I  tbiuk  that 
in  each  case  you  must  look  first  at  the  collocation  of 
words,  and  I  think  in  this  particular  case  that  the 
break  in  the  first  two  sentences  has  a  tendency  to 
make  the  words  "  there  may  be  "  refer  rather  to  the 
existence  of  the  contract  than  to  the  fact  of  tbe 
contract  beinK  of  such  character  at  to  fall  within  the 
section.  AUI  wi^  to  guard  against  is  it  being  sup- 
posed that  the  use  of  the  words  *'  may  be "  must 
always  make  the  waiver  clause  misleading.  I  think 
you  have  first  to  look  at  the  collocation  of  words  as  I 
have  said,  and  secondly  you  haveto  look  at  the  facts  and 
see  what  is  the  nature  of  the  contracts  which  in  fact 
had  hwD.  entered  into  and  are  known  to  the  directors. 
I  gave  an  example  during  the  argument  of  a  supposed 
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shipping  compuiy  in  whioh  the  promoters  had 
seonred  the  serrioes  of  captains  and  engineers  and 
others  who  were  versed  in  the  partioolar  seas  on 
which  the  proposed  ships  of  the  new  company  were 
to  mn,  and  the  oontraots  with  them  were  not  dis- 
closed. I  caonot  conceive  that  because  it  was  said 
there  may  be  a  contract  which  ought  to  be  ichedaled 
under  section  38  it  would,  in  the  case  of  contracts  of 
that  character,  make  the  waiver  clause  so  mudeadiug 
as  to  prevent  the  promoter  or  whoever  was  the 
defendant  in  the  action  relying  upon  it  as  against 
the  shareholders  who  had  taken  shares  upon  the  basis 
of  the  waiver  clause.  On  the  other  hand  it  is  obvious 
that  with  regard  to  some  important  contracts — with 
regard  to  a  contract  I  should  say  of  the  character  of 
the  contract  contained  in  the  letter  of  the  10th  of 
March,  1899,  certainly  if  you  take  it  in  the  way 
Farwell,  J.,  did,  who  treated  it  on  tbe  evidence 
am>srently  according  to  the  contention  of  the  plain- 
tiff as  being  a  contract  for  lendioyg  the  name — to  use 
the  words  *'  may  be,"  even  qualified  with  the  wordii 
"which  ought  to  be  mentioned  under  section  38," 
would  make  such  a  waiver  clause  misleading  or 
calculated  to  deceive,  and  in  this  particular  case  I  do 
think  that  the  waiver  clause,  having  regard  to  itti 
exact  terms,  and  also  to  the  nature  of  tjbie  contract 
which  was  not  mentioned,  is  a  clause  which  cannot 
be  relied  upon  as  preventing  a  shareholder  who 
took  his  shares  upon  the  basis  of  that  clause  from 
suing  for  damages  under  section  38.  I  think  that 
the  advice  that  the  letter  of  the  10th  of  March,  1899, 
did  not  require  to  be  mentioned  because  of  the 
general  words  in  the  waiver  clause  about  the  tmder- 
writing  agreements  was  not  sound.  If  it  was  an  error 
of  judffment  it  is  one  which  anyone  might  make.  We 
all  make  errors  of  judgment,  especially  on  questions 
of  law,  and  that  sometimes  when  tihe  people  are 
solicitors,  sometimes  when  they  are  barristers,  and 
sometimes  when  they  are  judges.  I  only  express  my 
opioion  that  that  was  an  error  of  jadement  and  that 
this  letter  would  not  have  been  covered  by  the  waiver 
clause  even  treating  it  as  expressing  the  very  terms 
of  the  contract. 

I  wish  to  add,  and  very  emphatically,  that  I  entirely 
agree  with  what  I  understand  to  be  the  meaning  of 
the  observations  of  the  Master  of  the  Bolls  in  Oreen- 
wood  V.  Leatherehod  Wheel  Co.  I  underatand  those 
observations  to  mean  that  there  nothing  in  the 
enacted  law  as  it  stands  to  prevent  a  waiver  clause 
being  enforced  if  it  is  honestly  made  and  is  not  mis- 
leading, and  if  that  is  the  case  I  do  not  think  we  have 
any  power,  sitting  here  as  judges,  to  legislate  and  say 
we  hold  that  a  waiver  clause  cannot  be  entered  into 
so  as  to  debar  a  person  who  has  taken  shares  from 
suing  under  the  provisions  in  section  38.  Of  course 
one  knows  there  is  a  class  of  ca<es  in  which  a  person 
cannot  contract  himself  out  of  the  benefit  of  a  statute, 
but  no  one  suggests  that  section  38  of  the  Act  of  1867 
comes  within  that  class  of  case.  I  think,  therefore, 
that  this  appeal  ought  to  be  dismissed,  and  dismissed 
with  costs. 

BoMEB,  L^J.— I  agree  with  the  conclusion  arrived 
at  by  my  lord  and  Farwell,  J.  I  confess  that  for 
myself  this  seems  a  clear  case,  and  I  need  only  add  a 
very  few  words.  In  the  first  place  I  cannot  doubt 
that  the  true  contract  which  was  made  by  the 
defendant  Keswick  was  one  which  under  the  pro- 
visions of  section  38,  ought  to  have  been  speoitied  in 
the  prospectus,  and  that  the  omissioa  of  it  from  the 
prospectus  compels  the  court  to  deem  the  prospectus 
fraudulent  upon  tbe  part  of  the  defendants.  But  I 
should  like  to  say  that,  wholly  apart  from  tbe  pro- 
visions of  section  38  in  my  opinion,  in  common  fair- 
ness to  an  intending  investor  to  whom  a  prospectus 


of  this  kind  is  issued,  such  a  contract  as  we  have  to 
deal  with  ought  to  be  specified  and  referred  to  in  the 
prospectus.  Intending  investors,  to  my  mind,  in 
common  fairness  ought  to  know  of  the  existence  of 
such  a  contract  as  this,  and  I  am  bound  to  say  that, 
in  my  opinion,  in  this  case  section  38  works  no 
injustice. 

I  will  only  further  say  with  regard  to  the  so-called 
waiver  clause  that  it  gives  no  fair  or  sufficient  notice 
to  any  iotending  investor  that  such  a  contract  as 
this  exists,  and  that  the  investor  is  to  waive  the 
omission  of  its  details  from  the  prospectus.  Farther, 
I  think  that  in  the  circumstances  of  this  case  it  was 
not  open  to  the  appellant  here  to  say  that  tbe 
waiver  clause  had  tne  meaning  and  operation  now 
contended  for  on  his  behalf.  I  at^ree  in  thinking 
that  the  appeal  should  be  dismissed  with  costi. 

SxmLiNG,  L.J. — I  am  of  the  same  opioion  on  both 
points.  I  think  that  the  contract — by  which  I  mean 
the  real  contract  made  between  Mr.  Keswick  and  tbe 
promoters  is  one  wkich  ought  to  have  been  disclosed. 
It  was  a  contract  made  by  the  promoters  of  the 
company  with  a  gentleman  who  was  to  be  not  merely 
a  diractor  but  the  chairman  of  the  oompany,  aod  the 
effect  of  it  was  that  the  firm  of  which  that  gentleman 
was  a  member  were  to  receive  from  the  promoters  a 
large  sum  by  way  of  remuneration  for  the  per- 
formauce  of  certain  services  to  the  company.  The 
nature  of  these  services  is  stated  by  the  gentieman 
himself  in  his  evidence.  He  says  that  his  firm, 
Messrs.  Matheson  &  Co.,  were  adopting  the  Fanuoo 
Co.,  that  they  were  to  take  it  into  their  office  and  that 
they  were  to  have  the  responsibility  over  a  consider- 
able period  without  especial  remuneration  in  the  form 
of  commission,  and  that  it  would  take  a  grett  deal  of 
attention,  that  it  would  be  necessary  to  construct 
a  raUway,  to  develop  the  mines,  to  undertake 
the  selection  of  the  right  people,  to  investigate 
fuUy  the  property,  to  survey  the  country  for 
the  railway,  and  to  do  many  things  before  it 
would  be  possible  that  the  mine  would  give  results 
— and  with  reference  to  these  matters  services  were 
to  be  rendered  by  the  firm.  It  may  be  observed 
that  some  of  these  things  are  matters  which  in  the 
ordinary  course  would  have  to  be  dealt  with  by  the 
board  of  directors  as  such,  and  further  that  they 
would  not  fall  within  the  scope  of  the  ordinary  duties 
of  commercial  agents  which  tbe  firm  of  Mathesons 
were  to  be.  The  question  is,  would  the  knowledge  of 
such  a  contract  affect  the  mind  of  a  reasonable 
intending  investor  thinking  of  taking  shares  in  this 
company  P  It  seems  to  me  where  we  find  promoters 
dealing  with  a  director  the  fact  that  the  firm  of  which 
the  director  is  a  member  is  getting  a  large  benefit 
in  a  contract  made  between  the  promoters  and  the 
chairman  of  the  company  is  one  that  naturally  would 
iofluence  the  mind  of  an  intending  investor  in  these 
circumstances. 

Then  it  is  said  that  the  plaintiff  is  prevented  from 
availing  himself  of  any  remedy  under  the  statute 
because  he  has  waived  the  benefit  of  the  statute  by 
the  terms  of  his  contract.  I  entirely  agree  with 
what  has  just  been  said  by  tbe  Lord  Justice, 
that  we  are  not  to  hold  that  it  is  impossible  for  an 
intending  shareholder  in  a  company  to  exclude  him- 
self from  the  b«iefit  of  the  statute  by  an  express 
stipulation  of  this  kind ;  but  when  persons  who  issue 
a  prospectus  make  statements  in  that  prospectus  with 
reference  to  contracts  as  to  which  the  benefit  of  the 
statute  is  to  be  excluded,  tbe  statements  must  be 
in  all  respects  well  founded  and  direct  the  attention 
of  tbe  intending  shareholders  to  the  nature  of  the 
contract  which  has  been  completed  and  entered  into. 
In  my  judgment  that  condition  ii  not  fulfilled  by  the 
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tezmi  of  this  prospeoiiiB.  I  think  the  contract,  beiog 
what  I  have  stated  it  to  be,  is  not  oomprised  in  any 
one  of  the  classes  of  contracts  which  are  refemd 
to  in  the  waiver  danse  upon  a  fair  construction 
of  that  clause.  But  it  is  said,  and  Mr.  Keswick 
has  relied  upon  it,  that,  having  taken  great 
pains,  as  he  evidently  did,  with  reference  to 
tbe  prospectus,  and  having  obtained  legal  advice  as 
to  whether  or  no  everything  had  been  done  which 
ought  to  have  been  done  in  the  prospectus,  he  ought 
not  to  be  held  liable.  Unfortunately  for  him,  as  it 
i^pears  to  me,  he  never  communicated  to  those  who 
advised  him  the  real  nature  of  the  contract.  How- 
ever unfortunate  the  omission  so  to  do  may  be,  it 
seems  to  me  that  under  these  circumstances  he  is 
not  entitled  to  avail  himself  of  the  benefit  of  the 
waiver  clause.  I  agree,  therefore,  that  the  decision 
of  Farwell,  J.,  should  be  upheld. 
Appeal  diimisaed. 

Solicitors,  StepJienaon,  Harwood^  &  Co, ;  Bowcliffes, 
Bawh,  A  Co,f  for  Clayton  &  Oihton,  Nevecastle-on- 
T>ne. 


Silrt  ®ourt  Of  9tt0ttci. 


Chan.  Div.    1 
Eekewicb,  J.  f 


Nov.  11. 


In  re  YsbbbiiL's  Contbact  and  thb  Yenbob  and 
Pttbohaseb  Aor,  1874.  (a.) 

Vendor  and  purchaser — Leaseholds — Sale  by  executor — 
Non-existence  of  debts. 

An  executor  can  sell  leasehold  property,  either  for  the 
purpose  of  paying  debts  {even  after  twenty  years  from 
the  testator* s  deatti)  or  for  the  purpose  of  defraying  other 
expenses  of  administering  his  testator^ s  estate  ;  but  where 
an  exeador-vendoT  gives  the  purchaser  notice  that  there 
are  no  debts,  and  does  not  assert  that  t?ie  sale  is  made  for 
the  purpose  of  defraying  other  expenses  of  administra- 
tion^ he  cannot  make  out  such  a  title  as  can  be  forced 
upon  apurcJiaser, 

In  re  Whistler,  35  W.  B.  662,  3d  Ch.  D,  561,  and  In 
ze  Venn  and  Furze's  Contract,  42  W.  E.  440,  [1894] 
2  Ch.  101,  distinguished. 

This  was  a  vendor  and  purchaser  summons  taken  out 
by  the  purchaser  under  the  following  ciroumstances : 
Ambrose  Yerrell,  who  died  in  1884,  by  his  will 
appointed  his  wife  (the  vendor)  sole  executrix  and 
tmitee,  and  gave  all  his  zeal  and  personal  estate  unto 
his  trustee  upon  trusts  for  conversion  and  to  invest 
the  proceeds  thereof,  and  after  payment  of  his  debts, 
funeral  and  testamentary  expenses,  to  retain  the 
iooome  thereof  for  her  own  use  during  her  widowhood, 
and  alter  her  death  or  second  marriage  upon  the 
usual  trusts  in  favour  of  the  testator's  ohildren. 

The  said  will  contained  tbe  following  proviso: 
"PAvided  always,  and  it  is  my  wish  that,  unless 
circumstances  otherwise  require  it,  my  leasehold 
estates  shall  not  be  converted  during  the  life  of  my  said 
wife,  or  so  long  as  she  shall  remain  unmarried,  bat 
the  income  arising  therefrom  shall  be  paid  to  her  as 
hereinbefore  provided,  and  at  her  death  or  marriage. 
I  give  my  leasehold  house  No.  20,  Femtower-road  to 
my  son  Bdwacd." 

On  the  1st  of  September,  1902,  the  vendor  entered 
into  an  agreement  te  sell  tiie  leasehold  house  No.  20, 
Femtower-road  to  the  purchaser,  but  the  agreement 

(«.)  Eepocted  by  C.  B.  Oahm,  Esq.,  Barrister-at- 

Law.  i 


did  not  disclose  the  fact  that  the  vendor  was  selling 
in  a  representative  capacity.  After  examination 
of  the  abstract  of  title  the  purchaser  took  the  objec- 
tion that,  having  regard  to  the  proviso  in  tbe  will  and 
the  specific  gift  over  in  favour  of  the  son,  the  vendor 
had  no  power  to  sell  as  trustee,  and  (it  being  admitted 
that  there  were  no  debts  of  the  testator)  that  the 
vendor  had  no  power  to  sell  as  executor.  The  vendor 
fcsserted  her  light  to  tell  either  as  executor  or  trustee. 
This  summons  was  accordingly  taken  out  to  determine 
the  question  in  dispute. 

B,  H.  Boope  Beeve,  for  the  purchaser. — The  vendor 
cannot  adduce  such  a  title  as  can  be  fore*  d  upon  a 
purchaser.  The  vendor  cannot  sell  as  executor,  for, 
although  it  is  well  settled  that  the  purchaser  need 
not  inquire  as  to  the  existence  of  any  debts,  yet  in 
the  present  case  the  purchaser  had  diz^t  notice  that 
there  were  no  debts.  The  vendor  cannot  sell  as 
trustee,  having  regard  to  the  proviso  in  the  will  and 
the  specific  gift  over  of  the  leasehold  property  to 
the  son  Edward* 

B.  J.  Woodjin,  for  the  vendor. — The  vendor  has 
power  to  sell  either  as  trustee  or  executor.  There  is 
no  limit  of  time  after  which  an  executor  cannot  sell : 
In  re  Whistler,  35  W.  B.  662,  35  Gh.  D.  561 ;  In  re 
Venn  and  Furze*s  Contract,  42  W.  B.  440,  [1894]  2  Ch. 
101.  The  proviso  in  the  will  is  only  an  expression  of 
the  testator's  wishes,  and  does  not  prevent  the  trustee 
selling  if  she  thinks  fit. 

B.  H,  Boope  Beeve,  in  reply  [not  called  upon  to 
reply  as  to  vendor  selline  as  trustee]. — In  re  Whistler 
and  In  re  Venn  and  Furzes  Contract  cannot  apply  here, 
as  the  purchaser  has  had  actual  notice  that  there  are 
no  debts  in  existence. 

Kekbwioh,  J.  (after  stating  the  facts).— The  trust 
for  sale  is  mere  machinery.    Upon  the  wife's  death 
the  testator  giv<is  the  property  to  his  son  Edward. 
This  is  a  specific  gift  to  him,  and  it  shows  that  there 
is  no  absolute  trust  for  sale.    What  the  circumstances 
aie  that  may  require  a  sale  it  is  not  essy  to  guess, 
but  at  any  rate  it  has  not  been  shown  that  any  cir- 
cumstances at  all  require  it,  and  unless  they  do  so 
tbe  son  could,  I  apprehend,  interfere  to  prevent  the 
trustee  selling,  except  in  pursuance  witb  the  terms  of 
the  trust  for  sale.    As  trustee,  therefore,  the  vendor 
can  make  no  title.    But  the  vendor  is  also  executrix. 
Oau  she  sell  in  that  capacity?     The  testator  died 
less  than  twenty  years  ago,  but  that  is  immaterial,  as 
even  if  it  were  more  than  twenty  yesrs  ago  there 
woidd  be  nothing  in  that  to   prevent  the   vendor 
making  a  title  as  executrix,  as  it  has  been  laid  down 
in  In  re  Whistler,  and  followed  in  In  re    Venn  and 
Furt/is  Contract,  that  the  twentv  years'  rule    made 
witb  regard  to  freehold  estates  does  not  apply  to  the 
case  of  an  executor  selliog  leaseholds.     In  the  present 
case,  however,  there  is  a  peculiar  fact  which  requires 
consideration.     The  vendor's  solicitors  have  seated 
tQat  there  are  no  debts  of  tbe  testator  and  that  the 
vendor  ie  not  selling  for  the  purpose  of  paying  such 
debts.    That  fact  does  not  exist  m  either  of  the  cases 
I  have  referred  to  and  it  distinguishes  the  preseut 
case  &om  them.     The  question   tbtsn    is,   bas    the 
executrix  power  to  sell  tbe  leasehold  property  which 
is    not   required  for  the  purpose    of    paying  debts 
of  the  testator.    It  is  true  that  an  executor  has  power 
to  sell  for  other  purposes  besides  that  of  p^yuig 
debts,  as  is  {Kunted  out  in  the  judgment  of  E^y,  J., 
iu  In  re  WhisUer,  where  he  says  :  '*  Tae  suggestion  is 
made,  with  which  I  entirely  agree,  tliat  it  is  not  merely 
the  debts  of  the  testator  wbioh  the  executor  has  to 
pay ;  he  may  have  incurred  expenses  of  admiuistra- 
tion,  and  he  may  have  to  raise  mooey  by  pledge  or 
mortgage  of  the  personal  property  of  the  testator, 
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and  these  are  matters  for  whioh  it  is  essential  that  he 
should  retain  the  power  of  dealing  with  the  assets  of 
the  testator."  In  the  present  case  we  know  that  the 
sale  is  not  for  the  purpose  of  paying  the  debts  of  the 
testator ;  it  is  true  it  might  he  for  the  purpose  of 

Jaying  suoh  other  expenses  as  are  mentioned  by  E^y, 
.,  but  nobody  suggests  that  it  is  in  fact  made  for 
any  such  purpose.  I  do  not  think,  therefore,  that  I 
am  bound  by  the  two  oases  I  have  considered  to 
hold  that  the  executor  can  make  a  good  title  without 
making  any  explanation  at  all.  It  is  enough  for  me 
to  say  that  there  is  a  sufficient  doubt  about  the  case 
for  me  to  hold  that  this  is  not  suoh  a  title  as  the 
▼endor  can  force  upon  the  purchaser.  [His  lordship 
acoordiugly  held  that  a  good  title  had  not  been  made 
out  by  the  vendor.] 

Solicitors,  H,  Mear  ;  HoddinoU  &  Dams. 


Chan.  Div.  1 
Byrne,  J.  J 


Nov.  4. 


the  set-off  was  pleaded ;  the  debts  remained  separate 
debts  until  judgment,  and  there  had  been  no  judg- 
ment in  the  action.  On  the  commencement  of  the 
windiog  up  new  rights  arose  and  the  liquidator  was 
entitled  to  a  balance  order  for  the  costs  without 
any  allowance  by  way  of  set-off.  A  balance  order 
was  accordingly  made  on  the  liquidator  undertaking 
to  discontinue  the  action  aod  to  consent  to  the  money 
paid  into  court  beiog  returned. 

Solicitors,  Angove,  Bromunchf  <k  Yeo ;  George  Terrell, 
Terrell,  &  Varley* 


In  re  Hibam  Maxtm  Lamp  Co.  (a  ) 

Company— Winding  up — Action  for  calls  before  winding 
up — SeUoJf  pleaded  in  defence — Liquidation  of  plain- 
tiff company  hefore  judgment  in  action — Summons  in 
winding  up  for  balance  order. 

Where  an  action  for  calls  had  been  commenced  prior  to 
a  voluntary  winding  up  and  set-off  pleaded  as  a  defence, 
but  no  judgment  had  been  given, 

Held,  on  a  summons  being  taken  out  in  the  winding  up 
for  a  balance  order  in  respect  of  those  calls,  that  no 
aUowanoe  could  be  made  by  way  of  set-off  against  the 
eums  payable  under  thai  order. 

This  was  an  originating  summons  issued  by  the 
liquidator  of  the  above  company  in  its  voluntary 
winding  up  against  the  Sir  Hiram  Maxim  Elect dodL 
and  Engineering  Co.  (Limited)  for  a  balance  order  in 
respect  of  calls. 

The  Hiram  Maxim  Lamp  Co.  was  formed  {inter 
alia)  for  tiie  purpose  of  selling  lamps  manufactured 
by  uie  Sir  Hiram  Maxim  Electrical  and  Engineering 
Co.  (Limited).  The  Engineering  Co.  held  shares  in 
^e  Lamp  Co.  upon  which  calls  became  payable  on 
the  2nd  of  February,  1902. 

An  action  was  brought  by  the  Lamp  Co.  against 
the  Engineering  Co.  for  these  calls  and  interests, 
amounting  in  all  to  £1,260  19s.  2d.  The  Engineering 
Co.  claimed  that  £1,136  4s.  was  due  to  them  from 
the  Lamp  Co.  for  goods  supplied,  and  on  a  summons 
under  order  14,  obtained  unconditional  leave  to  defend 
on  bringing  the  difference  between  these  two  sums 
into  court. 

The  Engineering  Co.,  in  their  defence  in  the  action, 
pleaded  set-off  as  to  the  remaining  £1,136  4s. 

On  the  11th  of  July,  1902,  the  Lamp  Co.  passed 
a  resolution  for  voluntary  winding  up  and  appointed 
a  liquidator. 

On  the  22nd  of  July,  1902,  this  summons  was 
issued. 

The  action  had  not  yet  come  on  for  trial. 

Rowden,  K,C,,  and  StutjUld,  for  the  liquidator. 

H,  Ttrrell,  K,C,,  and  Hansdl,  iot  the  Bngineaiing 
Co. 

Bybne,  J.,  said  that  it  was  clear  that  without  the 
action  and  the  plea  of  set-off  there  could  have  been  no 
set-off  against  Uie  calls.  He  was  unable  to  adopt  the 
view  that  the  original  debts  were  gone  as  soon  as 

(a.)  Beported  by  L.  W.  Bybne.  Esq.,  Barrister- 
at-Law. 


Chan.  Div.       )  Nov.  11. 

Swinfen  Bady,  J.  j 

MagGtjabe  v.  Milugajt.  (a.) 
Practice — Costs — Notices  after  summons  for  directions-^ 
Mules  of  Supreme  Court,  1883,  Appendix  K.,  61— 
Ord,  65,  r.  38. 

The  Rules  of  the  Supreme  Court,  Appendix  N.,  item 
61,  apply  to  notices  taken  out  after  a  summons  for  direc- 
tions has  been  issued. 

This  was  a  summons  to  review  the  taxation  of  a 
bill  of  costs,  and  raised  a  question  as  to  what  was  the 
proper  charge  to  be  allowed  for  notices  of  applications 
on  farther  directions  after  an  order  for  directions  has 
been  made  in  the  action. 

Before  the  practice  arose  of  summonses  for  direc- 
tions the  cbarges  tor  ordinary  summonses  were: 
Preparing  and  attending  to  issue,  38. ;  paid,  38. ;  copy 
for  chambers,  2s. ;  copy  and  service  on  the  other  siUe, 
3b.  6d.  Since,  it  has  been  the  praotioe  to  issue  in  every 
action  a  summons  for  directions  and  for  all  subsequent 
applications  to  be  made  by  a  notice,  instead  of  a 
summons,  and  in  place  of  the  allowances  formerly 
made  for  the  summons  the  taxing-masters  now  allow : 
Preparing  and  attending  to  issue,  Is.  6d. ;  copy  and 
service,  2s.  6d. ;  copy  for  chambers,  Is. ;  total,  58. 

In  tbe  present  case  the  latter  sums  only  had  been 
allowed  by  t^e  master  for  such  notices. 

Borthwick,  for  the  plaintiff,  contended  that  a  notice 
following  a  summons  for  directions  was  not  provided 
for  by  Appendix  N.  to  the  Bules  of  the  Supreme 
Court,  1883,  and  that  the  former  amounts  ought  to 
have  beiin  allowed  as  in  the  case  of  a  summons. 
RoU,  for  the  defendant. 

Swinfen  Eady,  J.»  in  giving  judgment,  said: 
In  substance  tne  question  raised  by  tUe  summons  was 
whether  an  allow^uoe  of  6a.  each  for  notioea  after  a 
summons  for  directions  hud  been  taken  out  was  a 
reasonable  and  proper  allowance.  There  was  nothing 
Bpedekl  in  the  particular  case,  and  the  matter  was  one 
which  must  be  determined  on  general  principlea.  The 
present  summons  was  taken  out  with  a  view  of  ascer- 
taining what  was  the  praotioe  to  be  adopted  in  future 
cases.  In  accordance  with  the  usual  praotioe,  a 
suomionB  for  directions  was  taken  out,  and  then 
followed  notices  as  to  matters  incidental— viz ,  for 
discovery  of  documents  and  a  notice  to  stay  the  action 
on  the  terms  of  a  compromise.  The  point  taken  by 
Mr.  Borthwick  was  that  a  notice  following  a  summons 
for  directions  was  not  provided  for  by  Appendix 
N.  to  the  Bules  of  the  Supreme  Court,  1883,  and 
therefore,  that  the  old  practice  ought  to  be  applied. 
Item  61  in  Appendix  N.  is,  *'For  preparing  any 
necessary  or  proper  notice,  not  otherwise  provided 
for,  or  any  demand  pursuant  to  ord.  7,  rr.  1  and  2— 

(a.)  Beported  by  Paitl  Stbiokland,  Esq.»  Barrister- 
at-Law. 


VoLtt.         (HoT.iii.isoi.i        THE  WEfiKliY  HEPORTfiR. 


n 


H.C  Bsz  V.  JuDOX  OF  BiBHinoHAM  County  Ooubt  and  Anothbb.— Kodak  (Ld.)  v.  Clark.  H.C. 


I0.  6d."  The  notioe  in  qnettion  falls  within  that  rule. 
It  was  true  that  notioea  under  aummonset  for 
direotionB  were  not  in  foroe  when  the  scale  Id 
Appendix  N.  was  prepared,  but  the  item  applied  to 
all  notices  not  otherwise  prorided  for.  The  os.  fixed 
by  the  matter  was  a  fair  and  rea&onable  sum  for  the 
work  in  the  present  case.  In  some  oases  it  might  be 
high ;  in  otbers  it  might  be  insufficient ;  but,  if  the 
notioe  were  a  special  one,  the  master,  under  item  52, 
might  make  a  special  allowance.  Under  ord.  65, 
r.  38,  the  master  in  taxing  costs  had  a  very  wide 
discretion.  In  the  generality  of  oases  the  sum  of  5b. 
was  a  fair  and  reasonable  sum  to  allow  for  notices. 
The  summons,  therefore,  failed,  and  would  be  dis- 
missed with  costs. 

ffii  Urdship  refuied  leave  to  appeal. 

Solicitors,  King  d  Burrell;  Flux,  Thompson,  tk  Co. 


K»  B.  Biv.  \ 

(Lord  Alversfone,  L.C.J.,  and  [  June  23,  1902. 

Darling  and  Chioinell,  JJ.)    ) 

Bbx  v.  Judob  of  Birminqhah  County  Coitrt  and 
Another,  (a  ) 

County  court-- Practice^ Joint  judgment — Ordtr  ft/r 
eommittal  against  one  deftndant— Power  to  ^itaue 
farther  sumnons — County  Court  Rules.  1889,  r.  25. 

The  power  of  the  county  court  Judge  to  issue  a  com- 
miUal  order  is  a  new  jurisdiction  in  which  hf  haa  to 
consider  all  the  facts  of  the  case,  and  is  not  analogous  to 
the  old  writ  offL  fa.  It  is  therefore  within  his  jurisdic- 
tion to  give  Uave  to  issue  a  judgment  summons  against  a 
debtor^  even  though  one  has  been  alrea*1y  issued  against  a 
co-defendant  to  which  no  return  has  been  mide. 

This  was  the  hearing  of  a  rule  nisi  calling  on  the 
jodse  of  the  Birmiogham  County  Court,  or  altemt- 
tiTeiy  the  registrar,  to  show  causa  why  an  application 
by  the  Birmingham  Industrial  Land  and  Deposit 
Co.  for  leaTe  to  issue  a  judgment  summons  against 
one  Dryhurst  should  not  be  heard  and  determined. 

Tiie  facts  of  tiie  case  are  as  follows :  A  judgement 
iip«n  a  joint  and  sereral  jtromissory  note  for  £7  bad 
been  obtained  by  the  applicants  against  three  persons 
luuned  Dryhurst,  Simcox,  and  Price,  and  the  amount 
had  bean  ordered  to  be  paid  by  instalments  of  10s.  6(1. 
a  monUi.  The  instalments  fell  into  arrear,  and  on 
the  11th  of  December  a  single  judgment  summons  for 
£2  12s«  6d.  was  issued  agamst  all  the  defendants.  It 
was  found  impoisible  to  serve  Dryhurst  and  Simcox, 
ftnd  on  the  24th  of  January,  1902,  a  committal  order 
waa  made  against  Price  for  £2  12s.  6d.  and  costs,  bat 
it  was  suspended  on  payment  of  48.  a  month. 
Shortly  siterwards  Dryhurst's  address  was  discovered, 
and  on  the  3rd  of  February,  1902,  the  registrar  was 
applied  to  for  leave  to  issue  a  judgment  order  agddnst 
him.  The  registrar  refused,  and  his  refosal  was 
affirmed  hy  the  judge  on  the  ground  that  the  pro- 
oeedings  by  way  of  a  committal  order  were  in  thn 
nature  of  an  unexecuted  execution,  and  that  a  second 
cKecntion  could  not  issue  till  there  had  been  a  return 
to  tJie  fifit,  and  that  therefore  he  had  no  jurisdiction 
to  iMve  the  summons. 

H.  D,  Bcnscy  showed  cause. — ^The  plaintiffd  having 
dectad  to  teJke  a  joint  judgment  agatost  three,  cannot 
now  obti^  a  fnrUier  execution  until  a  return  has  been 

(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,  Bar- 
rister-at-Law. 


made  t)  the  first  execution.     The  execution  must 
follow  the  judgment :  Clark  v.  Clement,  6  T.  B.  525. 

Bancroft,  in  support  of  the  rule. — The  pUin tiffs 
hava  made  no  election,  and  are  entitled  as  of  right  to 
proceed  against  the  other  two.  Tne  arrest  of  a 
defendant  uoder  the  old  writ  of  ca.  sa.  did  not 
operate  as  a  discharge  of  a  joint  debtor:  Chitty's 
Practice  (1885  ed.),  p.  901. 

Lord  Altkrstonb,  L.C.J. — I  am  of  opinion  that  this 
rule  shoidd  be  mado  absolute,  and  that  the  plaintiff 
is  entitled  to  have  his  application  for  leave  to  issue 
a  summons  against  Dryhurst  determined  on  its  merits. 
No  doubt  if  a  committal  order  were  analogous  to  the 
old  writ  of  ji.  fa,  no  farther  execution  could  issue 
till  a  return  is  made  to  the  first  writ.  But  the  juris- 
diction by  means  of  a  committal  order  is  a  new  class  of 
jurisdiction.  The  county  court  judge  has  to  consider 
the  means  of  the  judgment  debtor,  knowing  how 
much  of  the  judgment  debt  has  been  received  on 
behalf  of  the  judgment  creditor.  I  therefore  think 
that  the  oonteution  of  the  judgment  creditor  is  right, 
that,  uoless  there  is  a  ride  of  law  against  it,  he 
ought  to  have  a  remedy  against  the  other  defendants. 
Bat  I  think  it  is  impossible  for  us  to  say  that  the 
judge  must  issue  and  hear  a  judgment  summons. 
fle  has  a  right  to  satisfy  hLmself  as  to  position  of 
defendant,  and  if  a  very  large  proportion  of  the 
judgment  debt  had  been  paid  into  court  it  would  be 
wrong  to  say  the  judge  had  not  a  discretion  as  to 
whether  the  summons  should  issue.  The  rule  must 
be  made  absolute  for  the  judge  to  hear  and  determine 
the  application  for  leave  to  issue  this  summons. 
Upon  the  hearing  of  the  application  the  judge  c«n 
require  such  information  to  be  supplied  to  him  as  he 
thiuks  fit. 

Dabling  and  Channsll,  JJ.,  coocurred. 

Bule  absolute. 

Solicitors  for  th<^  judgment  creditor,  Arnpidd  Jb 
Son,  for  Bickley  d;  Lynex,  Birmingham. 

Solicitor  for  county  court  judge.  Solicitor  to  the 
Treasury, 


K.  B-  Div.       ) 
e.  J.)l 


June  18,  19,  1902. 


(PhiUimore, 

Kodak  (Limited;  v.  Claek.  (a.) 

Inland  revenue  —  Income  tax — English  company  holding 
large  majority  of  shares  of  foreign  company — Whether 
controls  or  carries  on  business  of  foreign  company — 5 
ik  6  Vict,  c.  35,  s.  100,  Schedule  D.,  case  1. 

A  n  English  company  which  holds  an  immense  majority 
of  the  shares  of  a  foreign  company  in  which,  however, 
there  are  independent  shareholders,  does  not  carry  on  the 
business  of  that  company,  nor  is  that  company  its  agent, 
and  consequently  the  English  company  is  not  assessable  to 
income  tax  upon  the  full  profits  of  the  foreign  company 
under  5  tfe  6  Vict,  c  35,  s.  100,  Schedule  D,,  case  1. 

Case  stated  by  Commissioners  of  Income  T<ix. 

Tois  was  an  appeal  by  the  Kodak  Co.  (Limited) 
against  an  assessment  of  £1,400,000  for  the  year 
eodingthe  5th  of  April,  1899,  and  £365,515  for  the 
y«>ar  ending  the  5th  of  April,  1900,  und«^r  16  &  17 
Vict.  0.  34,  Schedule  D,  and  5  &  6  Vict.,  c.  35,  Schedule 
D.',  case  1. 

(ar)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 
at-Law. 
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High  Goubt. 


Kodak  (Limited)  v,  Clabe. 


HlOH  COUBT. 


The  oase  set  ont  the  following  f aoti : 
In  1880  the  bosineas  of  George  Eastman  was 
ettabluhed  at  Bochester,  New  York,  to  deal  in  photo- 
graphic apparatus.  In  1884  this  business  was 
transferred  to  the  Eastman  Dry  Plate  and  FUm  Co., 
which  had  established  an  agency  in  London,  from 
which  business  was  carried  on  all  over  Europe. 

In  1889  this  company  sold  its  business  in  the 
United  EiDgdom  and  in  all  other  parts  of  the  world 
except  North  and  South  America  to  the  Eastman 
Photographic  Materials  Co.,  an  English  company 
registered  under  the  Companies  Act.  The  business  of 
the  company  so  sold  was  carried  on  wholly  indepen- 
dently of  file  Ameridm  company  by  the  English 
company,  and  the  ownership  of  the  two  companies 
was  in  separate  hands. 

In  1890  the  American  company  (the  Eastman  Dry 
Plate  and  Film  Co.)  became  merged  in  the  Eaitman 
Co.  of  New  York,  and  in  January,  1892,  this 
company  was  consolidated  under  the  laws  of  Nhw 
York  with  another  company  called  the  New  Process 
Film  Co.  as  the  Eastman  Kodak  Co.  This  company 
still  carries  on  business  in  New  York. 

The  Eastman  Co.  aod  its  successor,  the  Eastman 
Kodak  Co.,  were  wholly  iodependent  of  the  Eastman 
Photographic  Materials  Co.  (Limitod),  but  the  latter 
bought  from  the  former  a  consideratde  quantity  of 
the  goods  in  which  it  dealt. 

In  1898  it  was  determined  to  form  a  new  company 
to  acquire  the  business  of  the  Eastman  Photographic 
Materials  Co.  (Limited)  and  also  ^e  majority  of  the 
shares  of  the  Eastman  Kodak  Co.  (Limited). 

It  appeared  there  had  been  a  dimculty  in  getting 
supplies  from  the  Eastman  Kodak  Co.,  and  that 
the  object  in  acquiring  the  shares  was  to  secure 
the  consideration  which  would  be  due  on  businesi 
principles  to  the  holders  of  a  preponderatiDg  amount 
of  the  shares. 

On  the  30th  of  September,  1898,  an  agreement 
was  entered  into  between  the  Eastman  Photographic 
Materials  Co.  (Limited)  and  Ceorge  Eastman  for  the 
sale  to'  him  of  the  former's  business. 

On  the  16th  of  November,  1898,  Kodak  (Limited) 
was  registered  under  English  laws  to  acquire  (accord- 
ing to  the  statements  in  the  prospectus)  the  ''property 
and  business  of  the  Eastman  Photographic  Materials 
(Limited),  and  not  less  than  95  per  cent,  of  the  shares 
of  the  Eastman  Kodak  Co.  of  America,  thereby 
bri  aging  under  one  oontrol  all  ^e  Eastman  Kodnk 
companies  covering  the  world'.  "  The  services  of  Mr. 
Gteorge  Eastman  have  been  secured  for  a  period  of 
live  years    ...    on  advantageous  terms.'* 

By  an  agreement  of  Kodak  (Limited)  with  Mr. 
Qeorge  Eastman  it  was  provided  that  he  should  act  as 
joint  managing  director  of  the  company  •  .  •  and 
should  use  his  best  endeavours  to  promote  the  interests 
of  the  American  company. 

The  by«-law8  of  the  Eastman  Kodak  Co.  prov  ded 
that  the  trustees  or  directors  of  the  company  were  to 
be  seven,  the  majority  of  whom  was  to  be  dtiz^us 
and  residents  of  the  State  of  New  York.  These  were 
to  be  elected  annually,  and  shareholders  could  vote 
either  in  person  or  by  proxy. 

Kodak  (limited)  acquired  the  whole  of  the  business 
of  the  Eastman  Photographic  Materials  Co.  (Limited), 
and  carried  it  on  without  any  change  or  interval. 

They  also  acquired  from  Mr.  Oeorfe  Eastman  98 
percent,  of  the  shares  of  the  Eastman  Kodak  Co.,  but 
Tkere  are,  however,  and  always  have  been,  818  shares 
of  the  Eastmen  Kodak  Co.,  held  by  30  independ^'nt 
shareholders,  whose  shares  Mr.  G.  Eastman  did  not 
acquire.  Some  of  these  shares  are  held  as  qualifying 
shares  by  the  trustees  or  directors  of  the  company. 
By  the  laws  of  the  New  York  State,  Kodak  (Limiced) 
is  unable  to  exercise  any  control  over  the  Eastman 


Kodak  Co.  otherwise  tihan  as  a  shareholder  at  the 
annual  general  meetings.  On  the  27th  of  January, 
1899,  Kodak  (Limited)  granted  to  Mr.  G.  Eastman 
H.  A.  Strong,  and  B.  BL.  Clark  its  proxy  to  vote  at 
any  meeting  of  the  Eastman  Kodak  Co.  Eastman 
and  Strong  are  directors  of  both  companies  and  Clark 
is  a  director  of  Eastman  Kodak  Co.  Eastman  voted 
once  as  proxy  for  Kodak  (Limited)  at  a  meeting  of 
the  Eastman  Kodak  Co.  ioi  the  appointment  of  the 
directors,  but  otherwise  it  appeared  that  Kodak 
(Limited)  had  never  conoroUed  or  interfered  with  the 
management  of  the  Eastman  Kodak  Co.  Kodak 
(Limited)  has  a  number  of  Americaa  shareholders, 
and  the  bankers  of  Kodak  (Limited),  the  Boohester 
Safe  Deposit  Co.,  i^eceive  from  the  Eastman  Kodak 
Co.  the  dividends  due  to  Kodak  (Limited)  and  retain 
iu  America  such  dividends  and  utUize  a  certain  pro- 
portion for  the  payment  of  the  dividends  due  to 
American  shareholders.  The  residue  is  left  to  the 
order  of  Kodak  (Limited),  and  no  moneys  whatevf^r 
attributable  to  the  dividends  c  )ming  to  Kodak 
(Limited)  from  the  American  company  have  ever  in  fact 
bemi  remitted  to  England. 
It  was  contended  on  behalf  of  the  company — 

1.  That  the  businesi  carried  un  by  the  Eastman 
Kodak  Co.  was  cariied  on  in  America,  and  neither 
wboUy  nor  partly  in  the  United  Kingdom,  and  that 
there  was  no  fact  from  which  it  could  be  found  or 
held  that  the  business  was  carried  on  in  the  United 
Kingdom,  and  that  therefore  no  assessment  could  be 
made  by  or  under  the  Income  Tax  Acts  in  respect  of 
the  profits  of  the  business  upon  Kodak  (Limited). 

2.  That  tiie  profits  of  the  business  of  the  American 
Eastman  Kodak  Co.  were  not  the  profits  of  Kodak 
(Limited). 

3.  That  Kodak  (Limited)  had  only  such  an  interest 
iu  the  business  and  profits  of  the  Eastman  Kodak  Co. 
as  holders  of  shares  in  the  latter  company  would 
have,  and  no  other ;  that  they  were  entitled  only  to 
such  profits  as  were  converted  into  and  distributed 
in  the  shape  of  dividends  in  respect  of  these  shares, 
and  to  nottung  else. 

4.  That  the  dividends  to  which  Kodak  (Limited) 
were  entitled  in  respect  of  these  shares  in  the  Eastman 
Kodak  Co.  were  taxable  only  (at  most  and  if  at  all) 
under  case  4  or  case  6  of  section  100,  Schedule  D,  of 
the  Income  Tax  Act,  1842,  and  not  otherwise. 

5.  To  at  the  said  dividends  upon  the  said  shares  of 
Kodak  (Limited)  in  Eastman  Kodak  Co.  were  taxable 
only  (if  at  all)  to  the  extent  to  which  they  were 
actually  received  in  the  United  Kingdom,  and  that, 
as  no  part  of  any  such  dividends  had  been  received  in 
the  United  Kingdom  in  fact,  Kodak  (Limited)  were 
not  taxable  in  respect  of  any  such  diviaends. 

6.  That  as  no  part  of  the  said  dividends  had  been 
constructively  received  in  the  United  Kingdom, 
Kjdak  (Limited)  could  not  be  assessed  in  respect  of 
any  part  of  any  such  dividends. 

7.  That  the  Eastman  Kodak  Co.  and  Kodak 
(Limited)  were  distinct  and  independent  entities,  and 
toat  the  ownership  by  the  latter  of  shares  even  to  the 
extent  of  98  per  cent,  of  the  total  shares  in  the  former 
did  not  make  the  business  and  profits  of  the  former 
the  business  and  profits  of  the  latter,  and  that  there 
was  no  evidence  from  which  it  could  properly  be 
foond  that  the  business  or  profits  of  the  foimer  were 
the  business  or  profits  of  the  latter,  and  that  the 
holding  of  shares  was  not  such  evidence. 

The  surveyor  maintained — 

1.  That  Kodak  (Limited),  having  their  registered 
office  in  England,  were  liable  to  assessments  upon  their 
total  profits,  including  those  of  the  Eastman  Kodak 
Co. 

2.  That  if  Kodak  (Lioodted)  were  held  to  be 
chargeable  under  caae  4  or  5  of  the  Income  Tax  Act, 
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1842,  Schedule  D,  i.  100,  then  ihat  the  whole  of  the 
diTidendfl  of  tiie  Eastman  Kodak  Oo.  were  ooDstrno- 
tively,  if  not  specifiisally  reodvad  in  the  United 
Kingdom.  ' 

Paragraph  15  of  the  apeoial  ease  is  as  follows: 
"  After  hearing  the  whole  of  the  eyidenoe  ...  we 
f  jaod  M  a  fact  that  the  Eaglish  company  controlled 
the  American  company  from  England,  an(f  that  the 
head  and  seat  and  directing  power  of  the  appellants* 
company  are  at  their  regiscerod  office  in  London." 

Paragraph  16:  <' We  therefore  held  .  .  .  that  the 
American  company  is  carried  on  by  and  is  thebosiness 
of  Kodak  (limited),  and  that  the  profits  and  business 
are  technically  the  profits  and  business  of  Kodak 
(Limited).  That  if  the  business  at  Boohester  is,  and 
the  profits  made  thereat  are  technically  the  profits  of 
the  Ameriosn  company,  the  American  company  for 
all  purposes  are  the  agents  of  the  appellant  company. 
That  Kodak  (Limited)  is  liable  for  its  profits  made 
in  America,  under  Schedule  D,  case  1." 

The  question  for  the  opinion  of  the  court  was 
whether  on  the  facts  there  was  any  eridence  to  justify 
these  holdings,  and  whetiier  such  holdings  were  correct 
in  point  of  law  or  were  erroneous. 

DanekiaerU^  K.G.  (Kerly  wich  him),  fjr  the  appel- 
lants. 

SirB.  B.  Finlay,  A.G.,  And  Sir  E.  Caraon,  8.G, 
{8.  A.  T.  BowlaU  with  them),  for  the  Grown. 

The  following  oases  were  also  cited  in  addition  to 
those  mentioned  in  the  judgment:  Oresham  Life 
Aasurance  Society  ▼.  Bishop,  [1901]  i  K.  B.  153,  49 
W.  B.  Dig.  77  ;  Bex  v.  General  Commiseioners  of  Taxes 
for  ClerkentveU,  [1901]  2  K.  B.  879,  50  W.  B.  Dig.  76. 

Phillihoas,  J. — This  is  a  rery  important  case 
evidently  in  point  of  amount  The  facts  in  it  are 
numerous  and  complicated,  but  I  have  been  so  much 
assisted  by  the  learned  counsel  on  both  sides  that  they 
have  been  brought  in  my  mind  to  a  very  small  point, 
and  I  am  prepared  to  give  judgment  at  once. 

The  commissioners  luive  found  in  an  inferential 
form — upon  the  facts  already  found,  that  the 
American  company — the  Eastman  Kodak  Gc—'Ms 
carried  on  by,  and  is  the  business  of  the  appellants, 
and  that  the  profits  and  business  are  technically  the 
profits  and  business  of  Kodak  (Limited)."  Secondly, 
'*That  if  the  business  at  Bochester  and  the  profits 
made  thereat  are  technically  the  business  and  profits 
of  the  American  company,  the  American  company  for 
all  purposes  are  the  agents  of  the  appellant  com- 
pany " ;  and  having  so  found,  they  state  this  question 
for  the  court :  "The  question  for  the  opinion  of  the 
the  court  is  whether  on  the  facts  there  was  any 
evidence  to  justify  our  holdings,  and  whether  such 
holdings  are  correct  in  point  of  lav  or  are  erroneous." 
Tney  find,  of  course,  a  great  number  of  other  facts  in 
the  course  of  the  case,  and  in  p&ragraph  15  they 
find  some  of  the  facts — facts  summing  up  the  whole 
evidence — which  have  also  to  be  considered ;  and  I  am 
bound  to  say  at  once  that  of  the  two  findings  in  para- 
graph 15,  I  think  the  earlier  is  the  only  important 
point  in  csnfiict  with  the  holdings  of  p«ragreiph  16. 
They  "found  as  a  fact  tiiat  the  Eoglish  company  con- 
trolled the  American  company  from  Ejgtand,  and 
that  the  head  and  seat  and  directing  power  of  the 
appellants*  company  are  at  the  appellant's  registered 
office  in  London."  As  to  their  second  conclusion 
there  is  no  doubt ;  but  with  regard  to  the  first,  if  the 
Eoglish  oompuiy  controlled  the  American  company 
from  England,  it  would  seem  to  me  (for  reasons  which 
I  wUl  give  more  full  7  in  the  course  of  my  judgment) 
that  the  proper  thing  to  do  would  be  able  to  apply  the 
pondple  of  the  case  of  the  San  PatUo  Bailway  Co.,  43 


W.  B.  339,  44  W.  B.  336,  [1895]  1  Q.  B.  580,  [1896] 
A.  C.  31,  and  to  say  that  the  American  company  was  . 
carrying  on  the  business  in  England,  and  that  the 
American  company  could  be  taxed  in  England,  The 
view  of  the  comoiissioners  is  not  that,  but  that  the 
Eoglish  company  is  to  be  taxed  in  England  because 
the  business  which  is  carried  on  lin  America  is  sub- 
stantially the  business  of  the  English  company. 

Now,  in  order  to  arrive  at  condusions  of  law  in 
tills  case  I  am  guided  by  certain  decisions.    First  of 
all,  there  is  the  case  of  Golquhoun  v.  Brooks,  38  W.  B. 
289,  14  App.  Gas.  493,  which  establishes  shortly  that 
a  sleepioff  partner  in  England  in  a  business  carried 
on  a')roaa  is  taxable  in  respect  of  the  income  which 
he  receives  in  England  from  that  business,  but  is  not 
taxable  on  the  profits  of  that  business  or  bound  to 
return    them:    and  when  I  have  said  that  about 
Golquhoun  v.  Brooks  I  have  said  all  that  is  necessary 
for  this  case,  exoept  that  I  ought  to  quota  that 
passage  from  Lord  Herscheirs  judgment  which  was 
put  before  me  in  argument  (38  W.  B.,  at  p.  291)  : 
"  Indeed  in  this  very  case,  if  the  business  in  which 
the  respondent  is  a  partner  were  disposed  of  to  a 
joint  stock  company,  and  he  retained  his  interest  in 
the  form  of  shares  in  that  company,  though  the 
annual  return  to  him  might  be  precisely  the  sam% 
he  would,  I  take  it,  be  clearly  free  from  the  taxation 
it  is  now  sought  to  impose."    Following  on  the  case 
of  Golquhoun  v.  Brooks  comes  the  case  of  the  San 
Paulo  Bailway  Go,  v.  CartcTt  to  which  I  have  already 
referred.    That  case  pointed  out  that  in  Golquhoun  v. 
Brooks  the  successful  appellant  was  merely  a  sleep- 
ing partner,  and  that  where  the  partners  resident  in 
England  are  not  sleeping  partners,  and  do  i^portion 
of  the  partnership  work  in  England,   or  where  ic 
being  a  company  doing  the  main  part  of  its  work 
abroad,  there  is  still  a  controlling  power  and  brain 
power  exercised  in  England  by  a  body  of  directors  in 
Eagland,  that  company  is  held  to  be,  or  that  partner- 
ship is  held  to  be,  a  partnership  or  a  company  which 
carries    on  its    business    partially— not   wholly — ^in 
England,  and  by  reason  of  this  partially  carrying  on  of 
its  business  in  England  is  liable  to  be  taxed.     Then, 
folio mng    on    those   cases,     comes    the    case    nf 
the  Bariholomay  Brewing  Go.  v.  Wya;tt,  42  W.   B. 
173,    [1893]    2  Q.  B.    499,     which,  I  cannot  help 
saying,  has,   I   think,    been    sometimes    not    suf- 
ficiently understood.    My    brother   Wright's  judg- 
ment in  that  esse  seems  to  me  to  rest,  as  he  put  it, 
upon  two  grounds.    It  was  decided  by  him  before  the 
House  of  Lords  had  dedded  the  case  of  the  San  Paulo 
Bailway   Go.  v.    Garter,  and  therefore  on  the  first 
ground  it  was  not  strange  that  he  did  not  see  the 
limitation  of  GolquJwun  v.  Brooks,  and  that  he  took  a 
point  which  the  San  Paulo  Bailway  Go,  v.  Garter 
shows  not  to  be  a  good  point ;  but  the  second  point 
which  he  took  is,  I  think,  well  worthy  of  attention, 
and  I  do  not  think  it  has  been  interfered  with  by  any 
subsequent  decision  or  withdrawn  by  the   learned 
judge  himself  (42  W.  B.»  at  p.  176) :  "  I  think  that  in 
point  of  law  whatever  control  is  exercised  by  the 
English  company  is  exercised  by  it  as  the  holder  of 
practically  all  the  shares  in  the  American  company; 
and  if  that  is  so,  the  EngUih  company  cannot  be 
properlv  said  to  carry  on  the  business  of  tiie  American 
company  at  alL"    I  need  not  read  the  following 
words.    That  passage  shows  that  one  must  not  make 
the  jump  from  "  control"  to  "  carrying  on  business." 
A  compsny  may  control  another  company;  but  it 
does  not  necessarily  follow  that  because  an  individual 
controls  the  company,  or  the  company  controls  the 
company,  or  the  company  controls   the  individual, 
that  the  business  carried  on  by  the  person  or  company 
controlled  is  necessarily  a  business  carried  on  by  the 
controller;    and  particularly  is  that  the  case  when 
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the  maobinery  of  companies  is  used  and  the  controller 
is  a  company ;    and  I    do   not   think  my  brother 
Wright*8  fangpiage  in  that  case  can  be  passed  by,  for 
it  is,  to  my  mind,  very  important'.    Then  comes  a 
group  of  cases,  in  all  of  which  Mr.  Apthorpe  appeared 
as  the  surveyor  of  taxes  and  as  the  respondent,  and  I 
think  that  those  cases  require  a  little  consideration ; 
but   when    considered    it   will    be   seen    that   no 
one    of    them    covers    this     case.      In     the    first 
of  them—the  Frank  Jones  Brewing  Co.  v.  Apthorpe, 
15   Times  L.  B.    113 — there  was  but  one  company 
in    Bugland     carrying     on     the    busmess    in    the 
United     States,     and    for     the     purpose     of     the 
business    there    working    through    the   American 
committee.      All   that   the    court    had   to    decide 
was,   did    that   come    within    the    San   Pauh   case  \ 
or  did  it  not?    Was  so  much  of  the  brain  power 
exercised  out  in  America  and  so  little  in  England 
that  it  did  not  come  within  the  San  FaiUo  ease,  and 
that  the  company  was  an  English  company  carryiog 
on  business  in  America,  though,  no  doubt,  largely ' 
carrying  it  on  through  an  American  committee,  aad, 
therefore,  was  taxable  P    In  United  StcUea  Brewing  Co, 
V.  Apthorpe,  [1898]  4  Tax  Gas.  17,  the   facts  were 
the  same,  except  tDat  the  United  States  Brewing  Co. 
was  carrying  on  the  business  in  several  States  in 
America,  in  some  of  which  it  was  not  possible  for  a 
corporation  to  hold  land,  and  did  in  those  States 
carry  on  its  business  through  tiie  machinery  of  its 
native  company — a  company  formed  in  that  State — 
and  while  having  by  far  the  largest  part  of  the 
interest  in  shares  in  those  subsidiary  companies,  still 
had  allowed  those  shares  to  be  owned,  or  apparently 
owned,  \^  individuals.      Whether  those  individuals 
held  ttiem  in  their  own  right,  or  whether  they  held 
them  merely  as  trustees  for  the  company,  is  not  very 
clearly  found  by  the  case;  but  the  learned  counsel 
who  arffued  the  case  for  the  United  States  Brewing 
Co.  said  this :  *'  The  only  difference  between  this  case 
and  that  of  the  Frank  Jonea  Brewing  Co.  v.  Apthorpe 
is  that  two  of  the  five  breweries  belonging  to  the 
United  States  Brewing  Co.  are  in  the  State  nf  New 
York.    In  that  State  property  cannot  be  held  by  au 
English  company,  and,  therefore,  an  American  com- 
pany actually  holds  the  breweries.    But  inasmuch  as 
the  committee   of    management  is  appointed  from 
home  by  the  English  company,  and  for  that  reason 
the  existence  of  the  American  company  is  only  a 
question  of  title  and  m«ohinery,  I  cannot  distinguish 
this  case  from  that  of  Frank  Jones  Brewing  Co.*'    I 
do  not  know  th«t  I  quite  follow  his  chain  of  argument 
in  which  he  says :  '*  and  for  that  reason  the  existence 
of  the  American  company  is  only  a  question  of  title 
and  machinery."    I  think  tiie  gap  in  that  argument 
should  be  fiUed  in  this  way :  "  That  inasmuch  as  I 
cannot  rely  on  these  three  shareholders  as  having  any 
substantial  interest,  and    then    it  only  become «  a 
question  of  where  the  actual  work  is  done,  I  cannot 
distinguish  this  case."     However,  upon  the  case — 
which  did  not  find  that  these  three  shareholders  had 
any  substantial  interest — which  did   find  that  the 
company  was  formed  merely  in  order  to  meet  the 
rules  of    the    State  of    New  York — and  upon  the 
admission  of  counsel,  the  court,  which  had  already 
decided  the  Frank  Jones  case,  said  they  could  see  no 
diatinotion  there;   so  upon  that  admission  and  on 
those  definite  findings,  they  gave  the  same  decision. 
I  do  not  regard  that  case   as  touching  this.    Then 
oomes    the    somewhat    difficult   case   of    St.    Louis 
Breweries  v.  Apthorpe,  47  W.  R    334,  79  L.  T.  Eep. 
551,  where  I  cannot  help  thiuking  that  the  learned 
judges  were  allowed  to  suppose   by  some  mistake 
that    my    brother    Wright    had    withdrawn    more 
of    his  judgment  in    Barthohmay    Brewery    Co.   v. 
WyaU  than  in  fact  he  had  done ;  but,  at  any  rate, 


there  are  two  or  three  reasons  why  that  case  does  no  t 
decide  this ;  and  the  first  reason  is  that  in  that  case— 
as  in  the  next  I  am  going  to  mention — ^the  com- 
milsioners  stated  the  parties  out  of  court.  They 
found  the  facts.  They  did  not  say  that  they  had  put 
all  the  evidence  upon  which  they  found  those  facts 
into  the  case ;  they  did  not  ask  the  oourt  whether 
the  evidence  in  the  case  stated  by  them  was  sufficient 
to  entitle  them  to  find  those  facts ;  but  they  found 
the  facts,  and  did  not  ask  the  court  whether  or  not 
there  was  legal  evidence  to  support  them,  and  they 
found  that  tiie  business  which  was  carried  on  in  the 
United  States  was  in  fact  carried  on  by,  and  was  tiie 
business  of,  the  appellant  company,  and  that  the 
profits  made  were  the  profits  of  the  appellant 
company ;  and  then  there  was  a  subsidiary  finding 
too.    That  is  the  first  reason  why  that  case  does  not 

Svern  this.  The  second  reason  is  this.  There  were 
1  in  this  case)  two  companies,  and  (as  in  this  case) 
the  great  majority  of  the  shares  in  the  American 
company  belonflped  to  the  English  company,  which 
was  the  controlung  company ;  and  (as  in  this  caie) 
there  were  a  small  number  of  shares  (fourteen 
in  all)  which  did  not  belong  to  the  controlling 
company,  thirteen  of  which  were  held  by  the 
directors  (thirteen  in  number)  out  in  America, 
who  held  one  each ;  but  there  was  no  finding  there 
that  those  directors  held  those  shares  in  thdr  own 
right  and  as  independent  people.  There  were  several 
points  in  that  case  whidi  would  lead  any  oourt 
to  hold  that  substantially  they  were  nominees,  or 
trustees,  or  conduit  pipes,  and  that  the  business  of 
the  American  company  was  as  much  the  bunness  of 
the  English  company  as  if  the  English  company  had 
owned  every  share  in  the  American  company ;  and 
upon  that  the  court  held  (as  I  should  myself  be 
quite  prepared  to  hold,  even  unguided  by  that 
cttse)  that  in  those  circumstances  the  mere  exist- 
ence of  the  paper  company  out  in  America  did 
not  prevent  the  business  carried  on  in  America 
being  the  businesi  of  the  Euglish  company,  and 
that,  therefore,  the  English  company  was  taxable 
for  that  baeinesB.  Ltst  of  all  come«  the  case  of 
Apthorpe  v.  Peter  Schoenhofen  Brewing  Co.  (Limited), 
80  L.  T.  B^sp.  395,  47  W.  B.  Dig.  75,  which  it 
more  important  because  it  went  to  the  Courc  of 
Appeal  There,  as  here,  there  were  two  companies. 
There,  as  here,  the  majority  of  the  shares  were  in 
England.  There,  as  here,  there  were  a  few  shares 
left  outstanding  (in  that  case  three) ;  but  there  again 
the  commissioneri  found  as  facts  that  the  business 
carried  on  at  Chictgo,  in  the  United  States  of 
America,  was  in  fact  carried  on  by,  and  was  the 
business  of,  the  respondent  company ;  and  the  Court 
of  Appeal  largely  went  upon  the  question  that  they 
could  not  f^o  behind  those  facts.  Soiith,  L.  J.,  though 
he  does,  no  doubt,  discuss  the  facts,  says  at  the  end 
and  at  the  beginning  of  his  judgment  that  he  was 
really  concluded  by  the  dedston  of  the  com- 
missioners in  point  of  fact.  He  goes  so  far  as  to 
suggest  that  if  the  facts  are  incorrectly  stated  (and  he 
evidently  thinks  it  possible  that  they  were)  it  would 
be  possible  to  raise  the  matter  upon  a  new  assessment 
in  another  year.  And  Collins,  L.J.,  says  the  oom- 
missioners  had  stated  the  brewery  company  out  of 
court;  and  more  than  that,  there  were  two  very 
important  conBider%tioos  iu  that  case.  First  of  all, 
in  that  case  the  English  company  not  only  bought 
the  sluure^  of  the  foreign  company,  but  they  bought 
the  busin-ns  and  assets  and  goodwill,  and  everything 
ehe  of  the  foreign  company,  and  took  transfers  of 
everything  except  the  real  estate,  which  they  were 
obliged  to  leave  outstanding  in  the  foreign  com- 
pany, and  I  think  that  it  is  upon  that  and  the 
finding  of    the  commissioneni   that   Oollios,    LJ., 
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decided.  He  found  as  h  laot  that  they  were 
carrying  on  the  boilnesB  at  brewers  in  Chioago ;  and 
he,  I  think,  considered  that  the  Amerioan  oompany 
was  not  so  much  the  instmmeot  witii  whioh  they 
c«rxied  it  on  as  ^e  screen  behind  whioh  they  carried 
it  on,  and  takiog  the  two  matters— that  they  had 
actually  bought  the  assets  in  the  business,  and  that 
the  commissioners  found  as  a  fact  that  it  was  their 
bnnness— he  had  very  little  di£Giculty  in  deciding  that 
they  must  be  taxed  upon  it.  The  second  point  is  this 
— that  I  do  not  find  throughout  that  case  any 
suggestion  tbat  the  three  outstanding  shareholders 
bad  any  real  interest  in  their  shares;  aod  wh«n  I 
oome  t » the  judgment  of  Bomer,  L.  J.,  I  feel  sure  that 
h4  assumed  that  they  had  no  interest,  however  small, 
in  those  shares  at  all.  I  read  from  his  judgment  (80 
L.  T.  Bep.,  at  p.  400) :  "  I  think  tiiat  intention  was 
carried  ou^.  The  business  was  taken  over  hy  the  BogliBh 
company,  axtd  has  since  been  managed  under  the 
direction  of  the  Boglish  company,  which  acted  in 
Chicago  by  its  agents  there,  although,  no  doubt,  the 
American  company  was  kept  on  foot  for  the  purpofte 
of  holdmg  real  estate  in  Ohiosgo  for  the  Euglish 
company,  and  otherwise  preventing  American  law 
from  itterfering  with  the  carrying  on  of  the  bosioess 
by  the  Bngiish  company  in  America."  Now,  those 
are  the  previous  cases. 

In  this  case  the  position  is  remarkable.  No  doubt 
Kodak  (limited)  holds  98  per  cent,  (an  enormous 
proportion)  of  the  shares  in  the  East  ma  a  Kodak  Co. 
in  America,  but  it  does  not  hold  the  remaining  2  per 
cent.,  and  it  is  stated — and  the  facta  before  me  show, 
as  far  as  th-y  stand-— that  the  number  of  shareholders 
holding  2  per  cent,  of  the  whole  shares  are  in. 
dependent  people,  having  their  own  interest  in  the 
Eastman  Kodak  (Limited),  to  which  they  adhere, 
and  in  respect  to  which  they  must  be  considered. 
Now,  that  being  the  casB,  I  do  not  think  it  can 
possibly  be  said  that  Kodak  (Limited),  though 
controlling  and  managing  the  Eastman  Kodak  Co., 
is,  when  the  Eastman  Kodak  Co.  c«rry  on  bnstoess 
under  its  control,  thereby  itcelf  c*rryin^  on  the 
business.  The  Eastmaa  Kodak  Co.  carries  on 
basiness  for  its  100  per  cent,  of  shareholders;  98 
per  cent  of  those  are  the  Boglith  company,  and  it 
has  to  carry  on  its  business,  as  far  as  it  lawfully  can, 
under  the  control  of,  and  in  obedience  to,  the  English 
company  and  its  nominees ;  but  it  does  not  carry  on 
the  business  for  the  EngUsh*  company,  but  for  the 
Eoglish  company  plus  the  2  per  cent,  in  America ; 
Mild  when  one  comes  to  consider  what  the  relations 
between  the  two  companies  -are,  one  sees  that  it  is 
very  important  to  keep  that  provision  in  view.  The 
American  company  are  manufacturer!  and  vendors, 
and  the  Bngluh  company  are  buyers.  03viously, 
if  the  business  of  the  Amerioan  company  was 
the  business  of  the  English  company  it  would  not 
matter,  except  as  a  matter  of  book-keeping  and 
account,  at  what  rates  the  goods  transferred  from  the 
Edistman  Kodi^E  Co.  to  Kodak  (Limited)  were 
debited  and  credited.  It  matters  exoeedtnicly  to  the 
2  per  cent,  of  the  American  sbarehold»'rs  toat  those 
goods  should  be  debited  and  credited  at  t^e  highest 
possible  value  whioh  could  be  obtained  for  them  in 
the  market.  Therefore,  I  think,  though  the  Euglish 
company  controls  the  American  company,  the  business 
which  the  American  oompauy  carries  on  is  not  the 
business  of  the  English  company ;  and  it  is  impossible 
upon  the  documents  so  to  hold ;  and  the  matter  b  iog 
—except  in  respect  of  some  oral  e?idence  whioh  was 
fiiven,  not  on  behalf  of  the  Crown,  but  on  behalf  of 
Kodat  (limited)— entirely  a  matter  of  documentary 
fsvidenceand  construction,  I  am  bound  to  hold  that 
there  was  no  evidence  on  whioh  the  commissioners 
could  lawfully  hold  that  the  American  company  is 


carried  on  by,  and  is  the  business  of,  the  Eoglish 
company,  so  that  the  profits  and  buiineis  of  the 
American  cr)mpany  are  technically  the  profits  and 
business  of  Kodak  (Limited) ;  98  per  cent,  it  may  be 
of  the  profits  and  bunness  are  technically  the  profits 
of  their  business,  but  the  whole  are  not.  The  second 
finding  there  is  even  more  difficulty  in  supporting, 
and  it  is  more  easy  to  dispose  of :  "  That  if  the  bu«i- 
ness  at  Bochester  and  the  profits  made  thereat  are 
technically  the  business  and  profits  of  the  Amerioan 
company,  the  Amerioan  company  for  all  purposes  are 
the  agents  of  the  appellants'  company.**  They  are 
not.  They  are  a  different  entity  with  different  consti- 
tuents bound  to  carry  on  the  business  for  the  best 
advantaee  of  those  constituents;  no  doubt  very 
largely  the  English  company  is  the  principal  consti- 
tuent of  it ;  nevertheless,  the  Amerioan  company  carries 
on  the  business  for  its  own  company,  and  not  for  the 
appellant  company.  As  I  have  already  said,  and  I 
now  repeat,  the  statement .  in  paragraph  1 5  does  not 
help,  but  to  my  mind  rather  interferes  with,  the 
finding  of  the  commissioners  in  paragraph  16.  They 
seem  to  have  mixed  up,  and  throughout  the  argu- 
ment in  this  case  there  seems  to  be  a  mixing  up  of, 
two  very  different  questions.  First  of  alt,  whose 
business  is  it  t^at  is  being  carried  on  abroad  P  That 
is  one  question.  A  company  may  be  formed  in 
England  and  there  may  be  a  sham  company  in 
America  purportiog  to  be  carrying  on  business,  and 
yet  it  may  be  the  business  of  the  English  company 
carried  on  alvoad.  Tliat  is  one  question.  Toen  the 
other  question  is,  If  the  business  is  really  carried  on 
abroad,  but  the  directorate — the  company  that 
carries  it  on — ^is  in  England,  where  is  the  control  for 
the  purpose  of  settling  the  question  of  taxation  P 
One  question  is,  Whose  business  is  itP  Tae  other 
is.  Who  controls  the  one  business  ?  Now,  the  San 
Paulo  Railway  ease  and  the  Frank  Jones  Brewery  Co. 
case  (and  some  others)  deal  with  the  question  of. 
Where  is  the  contirol  P  Tnere  is  one  business  curied 
on  in  America —one  business  carried  on  abroad : 
Where  is  the  control  P  If  it  is  in  England,  then  the 
business  is  peirtially  carried  on  in  England,  and  is 
tax%ble  here.  The  other  dais  of  cases  do  not  deal 
with  that.  They  deal  with  the  question  of  wnose  is 
the  business  carried  on  abroad,  Is  it  the  business  of 
the  English  company,  or  is  it  the  business  of  someone 
elseP  If  it  is  the  bnsiness  of  someone  else,  it 
matters  not  that  the  Eoglish  company  control  it, 
supervise  it,  administer  it;  it  is  the  business  of  the 
foreign  company,  and  the  foreign  company  own  it. 
Therefore  I  think  that,  upon  this  case  and  these 
questions,  I  must  give  Judgment  for  the  appellants 
and  remit  the  case  to  the  commissioners,  directing 
them  that  there  was  no  legal  evidence  upon  which  they 
could  hold  *<  that  the  American  company  is  carried 
on  by  and  is  the  business  of  the  appellants,  and 
that  the  profits  and  business  are  technically  the 
profits  and  business  of  Kodak  (Limited),**  nor 
that  they  could  hold  **  that  if  the  business  at 
Rochester  and  the  profits  made  thereat  are  teohoioally 
the  businees  and  profits  of  the  American  compaay, 
the  American  company  for  all  purposes  are  the 
agents  of  the  appellant  company."  But  having  done 
that,  there  remitin  at  least  two  very  serious  questions, 
whioh  may  or  may  not  have  been  pressed  by  the 
Crown,  that  have  to  be  considered  before  this  matter 
is  settied.  The  first  of  those,  which  I  confess  I  have 
only  arrived  at  late  in  the  coarse  of  this  case,  is  the 
question  whether  the  proper  view  is  not  that  Kodak 
(Limited)  ought  to  return  as  part  of  its  profit,  not 
merely  the  profits  which  it  makes  and  the  dividend 
which  it  receives  from  the  Eistmau  Kodak  Co.,  but, 
if  for  some  reason  or  other  it  is  more  convenient  to 
the  Crown  to  try  it  in  another  way,  the  actual  profits 
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made  by  the  Eastman  Kodak  Co.  I  am  not  at  all 
certain  that  the  true  yiew  is  not  that  98  per  oent.  of 
tue  profits  of  the  Esstman  Kodak  Go.  ought  not  to 
be  retamed  by  Kodak  (Limited),  as  part  of  its 
profits ;  bat  that  point  has  not  been  argaed  before 
me,  nor  does  the  case  probably  state  every  fact 
necessary  in  order  to  determine  that ;  and,  of  coarse, 
one  mast  remember  tihat  no  shareholder  has  a  right 
to  any  profits  until  the  dividends  are  declared.  At 
the  same  time,  remembering  here  what  an  enormous 
preponderance  Kodak  (Limited)  holds  of  the  shares, 
it  may  be  that  the  true  view  here  is  tiiat  Kodak 
(Limited)  ought  to  be  taxed  upon  98  per  cent*  of  the 
profits  of  the  Eutman  Kodak  Co.  The  other  qoei- 
tion  is,  which  is  not,  of  course,  raised  in  this  case, 
whether  they  ought  not  to  include,  at  any  rate  in 
their  return,  the  dividends  declared— I  do  not  say 
received,  but  the  dividends  declared— by  the  Bast- 
man  Kodak  Co.,  and  paid  over,  at  any  rate  to  the 
agent  of  Kodak  (Limited)  in  America,  even  if  they 
never  reach,  in  meal  or  in  malt,  this  country. 

There  remains  again  another  question,  which  might 
or  might  not  affect  this  case,  as  I  have  said  earner, 
upon  the  fioding  in  paragraph  15 ;  if  that  be  correct 
(of  course  it  does  not  bind  the  Eastman  Kodak  Co.), 
that  is  whether  the  Eastman  Kodak  Co.  must  not 
return  its  profits  as  a  company  carrying  on  its 
business  partially  in  England,  because  the  control 
and  brain  is  in  Eogland,  and  whether  under  one 
of  those  clauses  of  the  Act  (whidi  I  have*  not 
carefully  looked  into)  under  wluch  factors*  agents, 
and  stewards,  and  so  on  must  make  a  retam,  so  per- 
naps  the  Crown  may  compel  Kodak  (Limited)  to  make 
a  return  on  behalf  of  the  Eastman  Kodak  Co.  Those 
are  all  matters  which  I  am  not  determining  to-day. 
I  suppose  that  all  I  can  do  is  to  pronounce  my  opinion 
upon  these  two  questions  and  remit  the  case  to  the 
commissioners;  and  there  will  be  the  costs  of  the 
appeal. 

Appeal  aUowed, 

Solioitors  for  appellants,  Kerly,  Son,  d  Verden. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inkmd 
Revenue. 


IN  BANKEUPTOT. 


K.  B.  Div.  ) 

(bright  and  Darling,  JJ.)  f 


Aug.  4,  1902. 


In  re  Jllfw.  (a.) 

Banhruptey-^Pmctice— Proof— SubaUtuiion  of  proof  by 
cuiignee  of  proving  creditor— Bankruptcy  Act,  1883 
(46  cfe  47  Vict,  c.  62),  m.  58,  63. 

The  aaeignee  of  a  proof  who  desires  to  take  the  benefit 
thereof  after  aatiefying  the  official  receiver  or  trustee  of 
the  validity  of  the  asHgnmentf  should  apply  to  the  court 
to  give  leave  to  the  official  receiver  to  place  a  proof  by  him 
{the  assignee)  on  the  file  in  place  of  the  proof  of  the 
assignor. 

Application  by  way  of  appeal  from  a  decision  of 
his  Honour  Judge  O'Connor,  in  the  county  court  at 
Sunderland,  for  directions  as  to  the  procedure  to  be 
adopted  by  the  assignee  of  a  proof  in  order  to  obtain 
the  dividends  due  under  the  proof. 

(a.)  Eeported  by  P.  M.  Erauokb,  Esq.,  Barrister- 
at-Law. 


The  applicant,  who  was  the  assignee  of  a  proof  in 
the  bankruptcy,  had  asked  the  official  receiver,  as 
trustee  in  the  bankruptcy,  to  examine  into  the  proof 
and  the  as«ignment,  and  if  satisfied  therewith  to  put 
a  proof  on  the  file  in  the  name  of  the  assignee  in 
substitution  for  the  proof  of  the  assignor,  that 
being  the  prow  dure  suggested  by  the  court  in  the 
case  of  In  re  Frost  dh  Frost,  47  W.  B.  612,  [1899]  2 
Q.  B.  50. 

Tne  official  receiver,  having  examined  into  the 
matter,  expressed  his  williogness  to  place  the 
assignee's  proof  on  the  file  if  ordered  to  do  so  by 
the  court 

The  assignee  thereupon  applied  to  the  county 
court  at  Sunderland  for  an  ordor  directing  the  offioiiJ 
receiver  to  place  his  proof  on  the  file  in  place  of  the 
proof  of  the  asrignor. 

The  county  court  judge  refused  to  make  maj  order 
on  the  grounds  that  it  was  no  part  of  the  business  of 
the  court,  and  that  the  official  receiver  ought  to  deal 
with  the  proof  on  his  own  responsibility. 

The  assignee  appealed. 

A,  Bead,  for  the  appellant,  placed  the  facts 
before  the  court  and  asked  for  their  directions  in 
the  matter. 

H.  Sutton,  for  the  official  receiver,  did  not  oppose 
the  application. 

Wbight,  J. — In  future  cases  of  this  kind  after  the 
official  receiver  or  trustee  has  examined  into  the 
assignment,  and  satisfied  himself  as  to  its  genuineness, 
the  assignee  should  apply  to  the  court  to  give  leave 
to  the  official  receiver  to  place  a  proof  by  him  (the 
assignee)  on  the  file  in  place  of  the  proof  of  the 
assignor.  In  the  present  case  we  grant  that  leave 
without  further  application. 

DASLiKa,  J.,  concurred. 

Selidtors  for  the  appellant,  Ooote  db  BaU. 

Solioitors  for  the  official  receiver.  The  Solicitor  to  the 
Board  of  Trade. 


V«L  M. 
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OToutt  oi  appeal. 

Prom  K.  B.  Div.  ") 

(Collina.  M.B.,  Jeune,  P..  and  [  Aug.  12,  1902. 

Cozens-Hardy,  L.J.)  J 

Tolhubst   r.    Associated   Portland    Cement 
Manufacturers  (Limited). 
Associated    Portland   Cement    Manufacturers 
(Limited)  and   Imperial  Portland  Cement 
Co.  (Limited)  v.  Tolhurst.  (a.) 

Contract  —  Assignability  —  Obligation   per/ormahle    by 
deputy — Action  by  assignor  and  assignee. 

By  a  contract  between  2*.,  the  owner  cf  a  cludk  quarry, 
and  a  cement  manufacturing  company,  who  wtre  the 
omnera  and  occupiers  of  neighbouring  land,  it  was  agreed 
that  T,  would  supply  and  the  company  would  take  and 
buy  at  a  specified  price  750  tons  of  chalk  a  week,  and  so 
much  more  as  the  company  should  require  for  the  manu- 
facture of  cement  on  their  said  land*  The  contract  was 
to  last  for  fifty  years.  Subsequently  tJie  company  went 
into  liquidation  for  the  purpose  of  being  amalgamated  in 
a  new  company  with  a  very  much  larger  capital,  and  all 
the  property  and  the  business  of  the  old  company,  and  the 
benefit  of  its  trade  contracts,  were  assigned  tt  the  new 
company.  The  deed  of  assignment  contained  a  covenant 
by  the  new  company  to  indemnify  the  old  company 
against  all  liabilities  on  trade  contracts.  In  an  action  by 
the  old  company  and  the  new  company  against  T, 

Held,  that,  as  there  was  nothing  personal  to  the  old 
Company  in  the  receiving  or  paying  for  chalk,  or  in  the 
requirements  for  the  manufacture  of  cement  on  the  said 
hifid,  the  contract  remained  enforceable  against  T,,  and 
he  WIS  bound  to  supply  chalk  to  the  neio  company  at  the 
price  specified  in  the  contract. 

Decision  of  Maihew,  J.  ([1901]  2  K.  B,  8U, 
60  W.  B,  Dig.  38),  reversed. 

Appeals  from  the  judgment  of  Mathev,  J.,  at-  tbe 
trial  of  tv70  actions  without  a  jury :  [1901]  2  E.  B. 
811,  SOW.  B.  Dig.  38. 

By  a  contract  dated  the  5  th  of  January,  1898, 
between  Alfred  Tolhurst  and  the  Imperial  Portland 
Cement  Co.  (Limited),  after  recitiog  that  the 
company  were  the  owners  of  a  piece  of  land  at 
Iforthfleet,  and  that  Tolhurst  was  the  owner  of  chalk 
quarries  in  the  yidnity,  it  was  agreed  that  the 
company  would  construct  a  tramway  on  their  said 
l«xia  as  therein  specified,  and  that  when  the  tramway 
should  be  completed  Tolhurst  would,  for  a  t^^rm  of 
fifty  years,  to  be  computed  from  the  25th  of 
December,  1897,  or  for  such  ehorter  period  (not 
being  less  !h«in  thirty- five  yesre^)  as  he*  should  be 
possessed  of  chalk  available  and  suitable  for  the 
mflotnf  aoture  of  Portland  cement  and  capable  of  being 
quarried,  supply  to  the  company,  and  the  company 
would  take  and  buy  of  Tolhurst  at  least  750  tons  per 
week,  and  so  much  more  (if  any)  as  the  company 
should  require  for  tbe  whole  of  their  manufacture  of 
Portland  cement  upon  their  said  Itind.  The  price  to 
be  paid  by  the  compsny  was  Is.  3d.  per  ton. 

In  November.  1900,  the  Imperial  Portland  Cem<rnt 
Oo.  (Limited)  went  mto  liquidation  for  the  purpose 
of  being  amalgamated  with  other  cement  works,  aud 
m  new  company,  the  Associated  Portland  Cement 
Mauufacturers  (1900)  (Limi'ed),  wa?)  formed  for  the 
purpose  of  acqmriug  the  prop«frty  and  business  of  iha 
Imperial  Co.  and  of  other  o^^m^nt  manufacturers. 
TLe  capital  of  the  Associated  Cj.  was  £5,000,000, 
being  very  much  larger  thau  that  of  the  Imperial  C  *. 
By  a  deed  dated  the  30th  of  November,  1900,  all  tbe 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister- 
at-Law. 
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property  and  business  of  the  Imperial  Co.  and  the 
benefit  of  their  trade  contracts,  including  the  contract 
with  Tolhurst,  were  assigned  to  the  Associated  Co. 

Notice  of  the  liquidation  and  of  the  sale  of  the 
business  of  the  Imperial  Co.  to  the  Associated  Co. 
was  given  to  Tolhurst  on  the  12th  of  December,  1900« 

On  the  20th  of  December  Tolhurst  wrote  to  the 
Associated  Co.  that  he  was  willing  to  supply  them 
with  chalk  at  23.  a  ton.  On  the  next  day  the  com- 
pany wrote  in  reply  that  they  were  entitled  to  the 
benefit  of  the  contract  of  the  5th  of  January,  1898. 
Tolhurst  wrote  in  answer  that  the  contract  was  not 
one  which  the  Imperial  Co.  could  transfer,  that  the 
contract  had  been  terminated  by  the  liquidation  of 
the  Imperial  Co.,  ai^d  that  he  was  not  bound  to  supply 
chalk  to  the  Associated  Co.  under  the  contract. 

Tne  Associated  Co.  took  possess  ion  of  the  works 
and  business  of  the  Imperial  Co.,  and  Tolhurst 
supplied  the  Associated  Co.  with  a  large  quantity  of 

The  first  of  the  two  actions  was  brought  by  Tol- 
hurst against  the  Associated  Co.  The  second  was 
brought  by  the  two  companies  against  Tolharst. 

In  the  first  action  Tolharst  claimed  payment  at  the 
rate  of  2«.  a  ton  for  chalk  supplied  by  him  since  the 
formation  of  the  Associated  Co.,  and  a  declaration 
that  he  was  not  bound  to  supply  the  Associated  Co. 
upon  the  terms  of  the  contract.  In  the  second  action 
the  plaintiff  companies  claimed  a  declardtion  that  the 
contract  was  stiU  subsisting  and  was  a  valid  and 
binding  contract,  and  that  they  were  or  one  or  other 
of  them  was  entitled  to  be  supplied  with  chalk  by 
the  defendtmt  on  the  terms  of  the  contract. 

It  was  agreed  that  Tolhurst  should  go  on  supplying 
chalk  to  the  Associated  Co.  without  prejudice  to  the 
question  whether  the  price  should  be  29.  or  Is.  3d. 

Matliew,  J.,  held  that,  as  the  Associated  Co.,  being 
an  amalgamation  of  several  companies,  woidd  have  a 
larger  trade  tJian  the  Imperial  Co.,  and  would 
probably  require  a  larger  quantity  of  chalk,  the  effect 
of  the  assignment  might  be  to  place  upon  Tolhurst 
a  greater  burden  than  he  had  originally  agreed  to, 
and  that,  therefore,  he  was  not  bound  to  supply 
chdk  to  the  Associated  Co.  on  the  terms  of  the  con- 
tract. He  accordingly  gave  judgment  for  Tolhurst 
in  b.)th  actions. 

The  two  companies  appealed. 

J,  Alderson  Foots,  K,G,,  Younger,  K,0,,  A,  M, 
Bremner,  and  H,  E.  Wright,  for  the  companies. 

Pickford,  K,C,^  and  Qeorge  Wallace,  for  Tolhurst. 

Cur,  adv,  vult, 

Aug.  12.— CoLLiifS,  M.B.,  read  the  following  judg- 
ment :  The  question  raised  in  these  appeals  is  whether 
a  contract  made  between  one  Tolhurst  and  the  Imperial 
Cement  Go.  .(limited)  for  the  supply  of  chal^  by 
Tolhurst  to  the  company  for  their  manufacture  of 
Portland  cement  upon  a  certain  piece  of  land  can  be 
enforced  against  Tolhurst,  the  company  having 
assigned  to  another  company  called  the  Associated 
Portland  Cement  Mauufacturers  (Limited)  its 
prop)erty  and  undertaking,  including  the  contract  in 
quebtion,  without  the  consent  of  Tolhurst.  The 
Imperial  Co.  went  into  liquidfttion  immediately  upon 
the  assignment,  aud  during  the  pendency  of  this 
litigation  all  its  assets  have  been  fully  distributed, 
but  it  has  been  kept  aUve  so  far  as  to  admit  of 
actions  being  brougrit  in  its  name  to  recover  book 
debts.  The  deed  o!  assignment  also  contains  a 
covenant  by  the  new  company  to  indemnify  the  old 
against  all  claims  and  liabilities  in  respect  of  trade 
contracts,  and  we  were  told  that  this  right  to 
indenmity  is  its  sole  remaining  asset.  On  the  12th  o 
December,  1900,  the  old  company  wrote  to  Tolhurs 
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as  follows :   "  Dear  Sir, — I  have  been  instrnoted  to 
advise   you  that   the  sale  of   our  business  to   the 
Associated  Portland  Cement   Manufacturers  (1900) 
ridmited)  was  completed  yesterday,  to  take  effeot  as 
from  the  30th  ult. — Yours  faithfully,  Imperial  Port- 
land Cement  Co.  (Limited),  in  liquidation,  Brnest  W. 
Elliott  for  the  liquidators."    Tolhurst,  on  the  20ch 
of    December,  wrote  to  the  secretary  of  the  new 
company  as  follows:  "Dear  Sir, — I  haye  receiyed 
a    communication    from    the    Imperial     Portland 
Cement   Co.    (Limited),    in   liquidation,    informing 
me   that    they   had    sold    their    business   to    the 
Associated  Portland   Cement  Manufacturers  (1900) 
(lioiited),  and  that  such  sale  took  effect  as  from  the 
30th  ult  ;  but,  as  I  have  received  no  similar  com- 
munication from  your  company  as  the  purchasers,  I 
should  be  glad  to  know  whether  we  are  to  continue  to 
supply  these  works  with  chalk,  which  I  am  quite 
wilUDg  to  do  at  28.  per  ton  delivered  alongside  your 
chalk  store,  your  men  tipping  the  trucks  on  their 
arrival  so  that  the  engine  takes  back  empty  trucks 
without  being  detained.    Pending  hearing  from  you 
I  will  continue  to  supply  what  may  be  required  at  the 
above  rate."    Some  further  letters  followed,  in  which 
both  parties  adhered  to  their  original  positions,  and 
it  was  ultimately  arranged  that  T.)lhurst;  should  con- 
tioue  to  deliver  chalk  to  the  new  company  pending 
the  decision  of  the  court  as  to  whether  he  was  bound 
to  supply  it  at  the  price  agreed  in  the  contract  with 
the  old  company.  The  material  parts  of  that  contract 
was  as  follows :  After  reciting  tbat  the  company  had 
recentiy  bought  a  piece  of  land  from  him,  and  that  he 
was  the  owner  of  chalk  quarries,  and  had  construoted 
a  tramway  up  to  a  point  on  land  of  the  oompany,  the 
latter  undertook  to  connect  with  it  and  carry  forward 
another  tramway  for  the  purpose  of  receiving  and 
delivering  chalk  from  Tolhurst's    quarries  at  their 
works.     By  clause  2  it  was  provided  as  follows: 
"When  the  tramway   to   be   coDsttucted    by   the 
compuiy  as  aforesaid  shall  be  completed  the  said 
Alfred  Tolhurst  will  for  a  term  of  fifty  years  to  be 
computed  from  the  25th  of  December,  1897,  or  for 
such  shorter  ptriod  (not  being  less  than  thirty-five 
years)  as  he  shall  be  possessed  of  chalk  available  and 
suitable  for  the  manufacture  of  Portiand  cement  and 
capable  of  being  quarried  and  got  in  the  usual  manner 
above  water  level,  supply  to  the  company,  and  the 
company  will  take  and  buy  of  the  said  Alfred  Tolhurst 
at  least  750  tons  per  week  and  so  much  more,  if  any,  as 
thecompar>y  shall  require  for  the  whole  of  their  manu- 
facture of  Portland  Cement  upon  their  said  land.   And 
the    said    Alfred    Tolhurst  will  provide  all  rolling 
stock  and  traction  power,  and  will  deliver  such  chalk 
by  conveying  it  in  wagons,  such  wagons  to  ba  side  or 
end  tip  as  required  by  the  company  over  the  tram- 
ways aforesaid,  to  alongside  the  wash  mills  or  stores 
of  the  company  or  other  convenient  places  to  be 
provided  by  them  as  the  company  shiJl  direct,  but 
this   agreement  shall  not  preclude  the  said  Alfred 
Tolhurst  from  supplying  chalk  from  his  said  quarries 
to  other  persons  than  the  company  for  ballasting  or 
manufacturing  purpotteti  or  otherwise."      By  clause 
4  the  price  to  be  paid  for  the  chalk  is  Is.  3d.  per  ton, 
and  the  company  are  to  pay  in  cash  monthly  on  the 
10th  of   the  month  following  delivery,   subject  to 
neither  party  being  prevented  from  delivering   or 
taking  by  strikes,  &o.,  as  stated  in  clause  6,  which 
further  provides  that  if   Tolhurst    is  so  prevented 
from  deliyering,  the  company    may    obtain    chalk 
elsewhere.    It  will  thus  be  seen  that  the  goods  were 
deliverable    on    credit,     and — beyond    a   minimum 
amount — to  the  extent  of  so   much   more   as    the 
company  should  require  for  the  whole  of  their  manu- 
facture of  Portland  cement  upon   their  said  land. 
The  litigation  wi^i  initiated  by  Tolhurst  suing  the 


new  oompany  for  the  price  of  chalk  delivered  by  him 
to  them  at  2s.  a  ton,  and  for  a  declaration  that  he 
was  not  bound  to  ddiver  at  the  contract  rate  ss 
between  him  and  tiie  old  company.  The  defendants 
relied  upon  the  defence  that  they  were  entitied  to  the 
benefit  of  the  contract  to  have  the  chalk  delivered  at 
Is.  3d.  a  ton.  The  old  company  was  not,  in  fact,  a 
party  to  these  proceedings,  but,  I  think  that,  having 
regard  to  the  correspondence,  no  point  can  be  made 
of  this.  A  cross-aotion  was  then  brought  by  the 
new  company  joining  the  old  to  establish  that  the 
contract  was  subsisting  and  binding  upon  Tolhurst, 
and  to  have  it  performed.  Mathew,  J.,  has  held  that 
the  contract  cannot  be  enforced  against  Tolhurst. 

It   if,  I  think,   quite  clear  that  neither  at   law 
nor  in  equity  could  the  burden  of  a  contract  be  shifted 
off   the   shoulders  of  a  contractor  on  to  those  of 
another  without  the  consent  of  the  contractee.     A 
debtor  cannot  relieve  himself  of  his  liability  to  his 
creditor  by  assigning  the  burden  of  the  obligation  t  j 
someone  else ;  this  can  only  be  brought  about  by  the 
consent  of  all  three,  and  involves  the  release  of  the 
original  debtor :  see  Liveraidge  v«  Broadbent,  7  W.  B. 
615,  4  H.  &  N.  603,  and  cases  collected  in  the  notes 
to  Lampleigh  v.  Brathwaiit  1  Smith's  Leading  Cases 
(10th  ed.),  p.  136.    On  the  ether  hand,  it  is  equally 
clear  that  the  benefit  of  a  contract  can  be  assigned, 
and  wherever  the  consideration  has  been  executed 
and  nothing  more  remains  but  to  enforce  the  obliga- 
tion against  the  party  who  has  received  the  considera- 
tion, the  right  to  enforce  it  can  be  assigned,  and  can 
be  put  in  suit  by  the  assignee  in  his  own  name  after 
notice.    Whether  the  right  so  created  involves  pnvity 
between  the  debtor  and  the  assignee  is,   I  think, 
doubtful ;  and  the  rule  of  the  common  law  that  the 
action  must  be  brought  in  the  name  of  the  assignor 
shows  that  it  did  not  regard  such  a  transaction  as 
equivalent  to  a  nowUio,    The  risht  seems  rather  to 
be  based  on  the  equitable  principle  that  it  would  be 
against  conscience  on  the  part  of  the  person  on  whom 
the  obligation  lay  to  discharge  it  to  the  original  con- 
tractee after  he  had  notice  that  the  latter  had  assigned 
the  benefit  of  it  to  another  person.    The  special  right 
of  ignoring  altoeether  the  consent  of  the    person 
upon  whom  the  obligation  lies  to  the  substitution  of 
one  person  for  another  as  the  recipient  of  the  benefit 
would  seem  in  principle  and  in  common  justice  to  be 
confined   to   those    cases    where    it  can  make  no 
difference  to    the    person    on  whom   the     obliga- 
tion  lies    to    which    of    two    persons    he    is   to 
discharge  it,   and  I  think    the   right    of  dropping 
the     original    contractee    out   of    the     discussion 
must  be  limited  to  those  cases  only  in  which  the 
contract — ^that  is,  the  benefit  of  all  that  remains  to 
be  done  under  it— has  been  assigned ;  and  it  is  in  this 
sense  only,  as  it  seems  to  me,  that  contracts  can  be 
said  in  strictness  to  be  assignable.    There  is,  how- 
ever, another  class  of   contracts   where    ther^   are 
mutual  obligations  still  to  be  enforced  and  where  it 
is  impossible  to  say  that  the  whole  consideration  has 
been  executed.    Contraots  of   this  class  cannot  be 
assigned  at  all  in  the  sense  of  discharging  theorigin«l 
contractee  and  creating  privity  or  ^uosi-privity  with  a 
substituted  person.     '*  You  have  a  right,"  says  Lord 
Dec  man,  C.J.,  in  a  passage  cited  by  Gray,  J.,  in 
delivering  the  judgment  of  the  Supreme  Court  in  the 
case  of  Arkansae  Smelting  Co,  v.  BMen  Mining  Co , 
127  Davis's  U.  S.  Sup.   Ct.  Bep.   379.  at  p.   387, 
''  to  the  benefit  you  contemplate  from  the  character, 
credit,  and  subitance  of  the  party  with  whom  you 
contract":    HumbU    v.    Hunter^   12    Q.   B.   310,  at 
p.    317.     To    suits   on   these   oontracts,    therefore, 
the  oriffinal  contractee  must  be  a  party,  whatever 
his  rights  as  between  him  and   his  assignee.    He 
cannot     enforce     the     contract    without     showing 
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ability  on  his  put  to  perform  the  conditions  per- 
formable  by  hiai  under  the  contract.  Tht's  is  the 
reason  why  contracts  involving  special  personal 
qaalifications  in  the  CDntraotee  are  said,  perhaps 
somewhat  loosnly,  not  to  be  assignable.  What  is 
meant  is,  not  that  contracts  involying  obligations  not 
special  and  persoaal  can  be  assigned  in  the  full  sense 
of  shifting  the  burden  of  the  obligation  on  t )  a  sub- 
stituted contractor  aoy  more  than  where  it  is  special 
and  personal,  bun  that  in  the  firnt  case  the  assignor 
may  rely  upon  the  act  of  another  as  performance  b7 
himself,  where«s  in  the  secoud  case  he  cannot.  He 
cannot  vouch  the  cap*icity  of  another  to  perform  tha*: 
which  the  other  party  to  the  contract  might,  however 
unreasonably,  insist  was  what  alone  he  undertook  to 
pay  for — ^viz.,  work  to  be  executed  by  the  party 
himself.  If,  for  instance,  he  had  ordered  a  painting 
from  some  unknown  artist  of  his  own  choice,  he 
could  Dot  be  c3mpeUed  to  accept  instead  of  it  the 
work  of  another  artist,  however  eminent. 

These  considerations  seem  to  me  to  establish  beyond 
all  qu«>stion  than  the  present  case  is  not  one  where  it 
would  be  possible  t )  assert  that  on  any  rule  of  liw 
or  equity  the  nev  company  could  be  deemed  to  be 
substituted  into  the  place  of  the  old  one  at  the  mere 
will  of  the  ass  gnor  without  the  consent  of  Mr. 
Tolhurst,  The  latter  may  be  wrong,  but  he  U 
entitled,  it  seems  to  me,  to  have  a  choice  in  the 
matter  of  the  person  or  company  to  whom  he  i%  asked 
to  give  oreiit,  and  he  may  prefer,  and  I  think  he  is 
entitled  to  prefer,  to  deal  with  a  particular  company 
doiog  business  in  one  place  on  a  comparatively  sm<ill 
scale,  rather  than  with  one  which  is  about  to  embark 
on  a  large  combination  of  compating  businesses 
requiring  a  very  large  capital  and  involving  com- 
mensurate ri^ks.  No  instance  of  such  a  contract 
being  sued  on  in  the  name  of  the  assignee  has  been 
adduced,  and  t^e  judgmeot  of  the  Supreme  Court  of 
the  United  States  in  the  case  cited  is  dear  ag«insb  it ; 
while  for  the  reasons  I  have  above  given  it  seems  to 
me  to  fall  outside  that  limited  class  of  cases  in 
which  privity  or  ^uasi-privity  can  be  said  to  be 
established  without  novation.  To  support  this 
ground  of  claim  counsel  for  the  appellants  relied 
upon  section  157  of  the  Companies  Act  1862,  and 
section  25,  sub-section  6,  of  the  Judicature  Act,  1873. 
But  these  sections  mast,  I  think,  be  read  with  some 
limitation.  They  have  never  baen  construed  as 
rendering  assignable  contracts  which  were  before 
incapable  of  assignment,  such  as  those  involving 
spemal  personal  qualifications  on  the  part  of  the 
person  claiming  parf  ormaace,  and  they  do  not  over- 
ride the  common  principles  of  law  and  equity  so  as  to 
oompel  a  man  against  his  will  to  accept  something 
essentially  different  from  that  which  he  stipulated  for : 
aee  the  judgment  of  the  court  delivered  by 
Channell,  J.,  in  Torkington  v.  MageCt  18  Times 
Ij,  B.  703.  It  would  seam,  then,  that  the  appellants* 
case  can  be  supported  only,  if  at  all,  on  the  ground 
that  the  old  company  is  a  party  to  the  proceedings, 
as  it  certainly  is  in  the  action  broaght  by  it. 

The  case,  therefore,  must  be  considered  now 
solely  on  the  footing  that  the  action  is  brought 
by  the  original  contracteas,  the  old  company. 
In  this  view  the  assignment  is  only  material  as 
siegativiog  capacity  on  the  part  of  the  plaintiffd  to 
perform  their  obligations  under  the  contract.  The 
privity  between  them  and  Tolhurst  still  subsists  not- 
withstanding the  assignment,  and  they  are  entitled  to 
insist  on  performance  on  his  part  unless  he  can  show 
a  valid  deifenoe.  Such  a  defence  he  might  establish  if 
he  oould  show  that  the  plaintiffs  had  by  their  conduct 
repudiated  the  contract,  and  that  he  accepted  such 
repndiatioa.  Or  he  might  sho  w  that  the  plaintiffs  had 
disabled  themselves  from  performing  their  part  of  the 


contract,  and  therefore  could  not  insist  upon  perform- 
ance by  him.  Both  these  defences  are  in  fact  put 
forward  by  Tolhurst,  and  both  are  based  on  the 
circumstances  of  the  voluntary  liquidation  and  ttie 
assignment.  It  is  necessary  therefore  to  consiier 
carefully  what  is  the  effect  upon  the  contract  of  these 
two  facts  together  or  separately.  Liquidation  of 
itself  clearly  does  not  involve  inability  to  carry  out  the 
contract,  though  it  certainly  may,  coupled  with  other 
circumstances,  such  as  those  mentioned  in  Ex  parte 
Chalmers,  In  re  Edwards,  21  W.  B.  349,  L.  B.  8  Oh. 
App.  289,  and  Morgan  v.  Bain,  23  W.  B.  239.  L.  B.  10 
0.  P.  15,  ground  an  inference  that  the  Jiquid-iting 
company  has  renounced  th<)  contract.  H^re  there 
does  not  seem  to  me  to  be  sufficient  evidence  to  jasttfy 
any  such  inference.  At  the  time  when  these  actions 
were  brought  and  tried  the  company  was  in  possession 
of  assets  undistributed  amounting  to  a  very  large 
sum,  and  oould  in  no  sense  be  described  as  insolvent, 
even  if  insolvency  without  more  could  1?%  treated  as 
equivalent  to  a  repudiation  of  the  contract,  as  it 
clearly  could  not :  see  Exports  Chalmers,  Insolvency 
alone  could  at  most  entitle  the  person  chilled  on  to 
deliver  to  refuse  to  do  so  except  oa  cash  terms  (see 
Morgan  v.  Bain,  and  Ex  parte  StapUton,  In  re  Nathan^ 
27  W.  B.  327.  10  Oh.  D.  586) ;  and  no  point  could 
be  made  by  the  defendant  here  that  cash  was  not 
offered,  since  by  refusing  to  deliver  at  all  on  the 
ground  that  the  contract  was  at  an  end  he  clearly 
absolved  the  plaintiffs  from  tendering  cash,  had  sach 
tender  been  a  condition  precedent  to  their  right  to 
demand  delivery.  But,  as  I  have  said,  at  the  time  of 
the  trial  there  was  no  evidence  of  insolvency.  It  is 
true  that  since  the  trial  and  before  the  hearing  of  the 
appeal  the  assets  of  the  company  have  been  completely 
distributed,  and  nothing  is  left  to  it  but  its  name  and 
its  right  to  claim  indemnity  from  the  new  company. 
But  even  if  we  could  decide  the  case  by  reference  to 
facts  as  they  exist  now,  insolvency,  for  the  reason  I 
have  given,  would  not  be  an  answer  to  the  claim. 
How  far,  then,  does  the  assignment  alter  the  case  ? 
It  is  relied  upon  for  two  contentions :  first,  that 
coupled  with  insolvenc7  it  proves  repudiation ; 
secondly,  that  the  obligations  of  the  contract  are  such 
that  they  cannot  be  discharged  by  depaty,  and  that 
the  company  having  assigned  has  disabled  itself  from 
performing  them.  But  with  reference  to  the  first 
contention,  it  is  clear  from  the  terms  of  the  assign- 
ment that  there  was  no  intention  to  renounce  the 
contract,  but  that,  on  the  contrary,  it  was  part  of  the 
bargain  that  it  should  be  kept  in  force,  the  assignees 
taking  the  benefic  of  it  and  indemnifying  the  assignors 
against  the  burden,  whde  provision  is  made  for  the 
use  of  the  old  company's  name.  There  is,  therefore, 
nothing  to  ground  an  inference  of  repudiation,  and 
the  question  must  be  determined  by  reference  to  the 
second  point  oxdy.  That  depends  on  whether  the  two 
obligations  resting  on  the  old  company  were  capable 
of  performance  by  t^em  according  to  the  contract, 
notwithstanding  the  assignments.  The  two  are, 
payment  for  the  chalk  and  *'  requirement  by  them 
for  the  whole  of  their  manufacture  of  Fortiand 
cement  upon  their  said  land  "  as  a  condition  of 
receiving  the  extra  quantity.  I  think  there  is  clearly 
no  personal  element  in  the  payment  of  the  price. 
It  oould  make  no  difference  to  Tolhurst  from  what 
source  it  came ;  and  the  old  company  can  therefore 
discharge  this  obligation  by  the  hand  of  the  new 
company.  As  to  the  other  there  is  undoubtedly  more 
difficulty.  The  measure  of  an  original  contractee's 
requirements  may  be  very  different  in  a  given  case 
from  those  of  a  substituted  person.  In  such  case 
clearly  the  original  contractee  could  not  insist  on  his 
contractor  furnishing  a  supply  equsl  to  the  require- 
ments of  the  substitute,  and  couH  not  prwe  th»t  he 
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required  it  himBelf.  This  part  of  the  oontraot  would 
be  personal,  and  oonld  only  be  fulfilled  by  the 
oontraotee  bimaelf •  I  confess  that  I  have  felt  very 
considerable  difficulty  on  this  part  of  the  case,  for 
though  the  ck>ntract  provides  a  minimum  quantity  I 
am  by  no  means  satisfied  that  it  could  be  split  up,  as 
contoaded  by  the  appellants,  without  the  assent  of  the 
vendor  so  as  to  limit  it  to  the  minimum  quantity  only. 
The  price  may  have  been  fiized  by  reference  to  the 
possible  maximum  as  well  as  to  the  minimum  clause. 
I  have  come  to  the  conclusion,  however,  though  with 
jBome  hesitation,  that  the  provision  as  to  requirement 
is  not  personal  in  its  nature  in  this  case  so  as  to 
involve  maoufscture  by  the  old  company  itself  as  the 
condition  of  requirement.  It  is  a  stipulation  regu- 
lating the  amount  of  supply  only,  and  the  limit  is  **  so 
much  more,  if  any,  as  the  company  shall  require  for 
the  whole  of  thdr  manuf  scture  of  Portland  cement 
upon  their  s^id  land."  The  capacity  of  the  land  and 
the  machinery  thereon  rather  than  anything  personal 
to  the  company  is  here  made  the  standard,  and  I 
think  the  vendor  must  be  taken  to  have  contemplated 
ijl  such  changes  as  the  company  might  make  according 
to  law  in  increase  or  reduction  of  its  capital  and  the 
possible  expansion  or  contraction  of  its  requirements 
above  the  minimum  quantity.  The  minimum  and  the 
maximum  quantities  of  chalk  to  be  taken  are  thus 
regulated  by  limits  quite  outside  anything  pergonal  or 
peculiar  to  the  old  company.  The  general  rule.  Qui/aeit 
per  alium/acit  per  ae,  applies  to  contracts  of  this  class 
uoless  there  is  something  in  the  terms  of  the  bargain 
or  the  nature  of  the  obligation  imposed  to  reqoire 
personal  performance.  The  case  of  British  Wagon  Co. 
V.  Lea,  28  W.  B.  349,  d  Q.  B.  D.  149,  is  a  clear 
authority  both  that  liquidation  coupled  with  assign- 
ment does  not  determine  a  contract,  and  that  the 
assignors,  a  company  who  by  their  contract  had 
undertaken  to  keep  in  repair  wagons  which  they  had 
Irtt  to  the  defendant,  were  not  prevented  from  proving 
readiness  and  willingness  to  perform  the  contract  on 
their  part  by  the  fact  that  they  had  assigned  their 
business  ana  all  their  repairing  plant  to  another 
company.  While,  therefore,  I  have  had  grave 
misgivings  whether  the  new  state  of  facts  brought 
about  by  the  liquidation  and  the  assignment,  involving 
the  practical  extinction  of  the  orisinal  company  party 
to  the  contract,  and  the  virtual  substitution  of  another 
and  a  very  different  one,  has  not  so  radically  altered 
the  vendor's  position  that  he  ought  to  be  held 
absolved  from  his  bargain,  I  am  unable  on  the  whole 
to  find  a  sound  legal  basis  for  his  defence.  There  is 
certainly  an  apparent  hardship,  unless  he  accepts  the 
new  company  instead  of  the  old,  that  whereas  before 
tbe  assignment  he  had  a  solvent  company  to  deal 
with  agamst  whom  he  bad  an  effectual  remedy  if  they 
refused  to  perform  the  contract,  now,  if  the  price  of 
chalk  was  to  fall  belot^  !«.  3d.,  and  the  new  company 
no  longer  cared  to  take  it  at  that  price,  his  only 
remedy  would  be  against  the  company  whoDy 
denuded  of  assets.  But  a  vendor  has  no  right  to 
the  continuous  solvency  of  his  purchaser,  at)d  cannot 
cease  to  deliver  as  long  as  he  is  paid,  although  he 
knows  that  if  the  purchaser  should  decline  to  take 
any  more  in  a  faliiog  market  he  would  be  without 
remedy.  It  is  further  very  undesirable  that,  except 
so  far  as  we  are  constrained  by  law  to  do  so,  we 
should  put  any  barrier  in  the  way  of  tniders 
disposing  freely  of  the  goodwill  of  their  businesses 
whidi  generall]^  consist  largely  of  trade  contracts. 

I  have  attempted  to  consider  the  question  of  the 
change  of  position  brought  about  by  the  assign- 
ment on  purely  legal  priociples,  but  it  seems  to 
me  on  the  facts,  so  far  as  we  know  them  from  the 
correspondence,  that  these  considerations  had  really  I 
nothing  to  do  with  Mr.  Tolhurst's   attitude.    He 


seems  to  have  seized  a  convenient  opportunity  of 
getting  rid  of  a  burdensome  contract,  not  because  of 
any  real  or  supposed  change  of  position  by  reason  of 
the  assignment,  but  because  the  market  price  of  chalk 
had  risen  considerably  atwve  the  contract  price,  and 
he  was  very  willing  if  he  could  to  reap  the  advantage 
of  the  rise.  He  must  have  been  cognizant  of  all  that 
had  taken  place  in  the  antecedent  negotiations 
involving  assignments  of  the  benefit  of  his  contract 
to  nominees  and  ultimately  to  the  new  company 
before  final  and  formal  execution,  and,  he  continued 
to  deliver  throughout  this  period  and  for  a  week  after 
formal  notice  without  objection.  His  objection  when 
made  is  put  on  toohnical  grounds  only.  Having 
regard  also  to  the  length  of  time  contemplated  by 
the  contract  for  the  continuance  of  the  arrangement, 
he  must,  I  think,  have  contemplated  possible  changes 
by  devolution  or  assignment  on  both  sides.  For  the 
reasons  I  have  given,  therefore,  I  feel  compelled  to 
differ  from  the  conclusion  arrived  at  by  Matbew,  J. 
But,  as  far  as  I  can  see,  we  differ  only  upon  an  infer- 
ence of  fact  as  to  what  under  all  the  drcumstauces 
was  the  real  meaning  of  the  bargain.  Was  it  intended 
to  exclude  performance  by  any  person  other  than  the 
old  company  itself  of  their  part  of  the  obligation  ?  I 
have  come  to  the  conclusion  that  it  was  not.  I  think, 
therefore,  that  the  appeals  must  be  allowed.  The 
President  of  the  Probate  Division  agrees  with  this 
judgment. 

Ck>ZENS-HABDT,  L.J.,  read  the  following  judg- 
ment :  This-  appeal  raises  the  question  whether  by 
reason  of  a  transaction  between  the  two  oompanies 
which  are  co-plaintiffis — ^viz.,  the  Associated  Go.  and 
the  Imperial  Co.,  a  contract  entered  into  between  the 
Imperial  Oo.  and  the  defendant  Tolhurst  has  ceased 
to  be  operative,  or  whether  the  plaintiffs  or  eitber  of 
them  can  now  recover  damages  against  the  defendant 
for  breach  of  the  contract.  The  terms  of  the  contract 
of  tiie  5th  of  January,  1898,  have  been  folly  stated 
by  the  Master  of  the  Bolls.  It  is  sufficient  for  me  to 
say  that  it  provided  for  the  delivery  of  chalk  from 
the  defendant's  quarries,  by  means  of  an  existing 
tramway  constructed  on  the  defendant's  land  and  of 
a  new  tramway  to  be  constructed  on  the  adjoining 
land,  at  cement  works  in  course  of  erection  on  the 
company's  land.  The  price  was  Is.  3d.  per  ton,  and 
payments  were  to  be  made  monthly.  The  tramway 
and  oth«r  works  contemplated  by  the  contract  have 
beem  completed. 

The  Associated  Co.  was  formed  for  the  purpose  of 
acquiring  the  business  of  the  Imperial  Co.  and  also 
the  business  of  other  cement  manufacturers.  The 
price  arranged  for  the  purchase  from  the  Imperial 
Co.  was  £18,000,  payable  partly  in  debenture  stock 
and  partly  in  shares  of  the  Associated  Co.  The  sale 
was  carried  through  by  means  of  a  preliminary 
agreement  and  a  voluotery  winding  up  of  the 
Imperial  Co.,  followed  by  a  conveyance  and 
assignment  dated  the  30th  of  November,  1900. 
By  this  deed  the  Imperial  Co.  and  its  liquidator 
conveyed  to  the  Associated  Co.  the  land  and 
buildings  mentioned  in  the  contract  and  all  other 
the  land  of  the  Imperial  Co.,  and  assigned  to 
the  Associated  Co.  all  the  goodwill  and  connection 
of  the  business  of  the  Imperial  Co.,  and  the  sole 
use  of  the  trade  name  of  the  old  company,  and  the 
s  Ae  right  to  represent  the  new  company  as  carrying 
on  the  business  of  the  old  company,  and  the  full 
benefit  of  all  pending  trade  contracts  and  engage- 
ments in  connection  with  the  old  business,  including 
expressly  the  contract  of  the  5th  of  January,  1898, 
and  all  book  debts.  The  deed  contained  a  power  of 
attorney  in  the  usual  form  and  a  covenant  by  the  new 
company  to  indemnify  the  old  company  against  all 
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_  oosts,  damages,  claims,  demands  and 
liabilities  in  respectof  trade  oontraots  and  eDgagements 
the  benefit;  whereof  was  thereby  assigned.  On  the 
12th  of  December,  1900,  notice  of  this  was  given  to 
the  defendant,  and  the  correspondence  took  place 
which  has  been  referred  to  by  the  Master  of  the  Bolls. 
Under  these  circumstances  the  pluotiffs  cmtend  (1) 
that  the  Associated  Co., as  the  assignees  of  the  contract, 
can  sue  the  defendant  for  the  breach  thereof,  or 
alternatively  (2)  that  the  Imperial  Oo.  can  sue  the 
defendant,  there  having  no  breich  on  their  part  and 
no  abandonment  of  the  contract. 

As  to  the  first  point,  it  is  clear  at  common  law  no 
action  oonld  be  maintained  by  an  assignee  for  breach 
of  a  contract  of  this  nature.  There  is  no  privity 
between  the  Associated  Ck>.  and  the  defendant.  But 
it  is  said  that  all  this  has  been  altered  by  section  25. 
sub-aection  6,  of  the  Judicature  Act,  1873— that 
there  is  here  an  '* absolute  assignment"  of  a  <4<>gal 
clioae  in  actioii"  which  is  effecutal  to  transfer 
the  legal  right  to  such  chose  in  action 
Now  this  section  relates  to  procedure  only. 
It  does  not  enlarge  the  class  of  cho&es  in  action 
the  assig^bility  of  which  was  previously  recognized 
either  at  law  or  equity.  It  is  designed  to  avoid  the 
neoessity  of  going  first  to  a  court  of  equity  and  then 
to  a  court  of  law.  Some  limit  must  be  put  upon  the 
words  used.  It  is  plain  that  there  are  many  con- 
tracts of  such  a  personal  nature  that  they  do  not 
admit  of  being  assigned— f.^.,  a  contract  to  paint  a 
picture.  And  even  where  the  personal  element  did 
not  come  in,  the  old  Oourt  of  Chancery  did  not,  any 
more  than  the  oourts  of  common  law,  regard  the 
burthen  of  a  contract  as  assignable.  There  was  an 
exception  in  the  case  of  contracts  of  which  specific 
performance  could  be  granted.  But  the  contract  of 
the  5th  of  January,  1898,  is  not  in  its  nature  capable 
of  specific  performance.  In  old  days  the  Associated 
Co.  could  not  have  maintained  a  biU  in  Chancery 
to  enforce  it,  and  I  think  the  Judicature  Act  in  no 
way  alters  the  position.  It  was  furUier  contended 
that  a  special  and  larger  right  was  conferred  upon 
the  Associated  Co.  by  virtue  of  sections  95,  133 
(7),  and  157  of  the  Companies  Act,  1862.  But  the 
same  oonsiderations  which  lead  to  the  conclusion  that 
so<ne  limitation  must  be  put  upon  the  word  **  chose 
in  action  "  in  the  Judicature  Act  apply  to  the  use  of 
the  word  in  the  Companies  Act.  It  follows  that,  in 
my  opinion,  the  Associated  Co.  cannot  maintain 
this  action  in  their  own  right  as  assigns  of  the 
Imperial  Co.  I  may  add  that  where  there  has  been 
an  attempted  assignment  it  takes  very  little  to  estab- 
lish a  tripartite  agreement  resultini;  in  a  novation, 
and  it  may  well  be  that,  if  evidence  had  baeu  addressed 
to  the  point,  novation  might  have  been  established  in 
the  present  case. 

The  second  point  presents  more  difficulty.  The 
Imperial  Co.  are  plaintiffs.  Unless  something  has 
happened  to  destroy  it,  there  is  now  an  existing 
contract  between  the  Imperial  Co.  and  the  defendant. 
The  obligations  imposed  upon  the  Imperial  Co.  do 
not  involve  any  personal  skill.  To  receive  chalk  when 
delivered  on  the  premises  and  to  pay  for  the  chalk 
once  a  month  are  things  which  may  well  be  done  by 
a  third  person  by  the  direction  of  the'  Imperial  Co. 
A  power  of  attorney  conferred  upon  the  Ascooiated 
Co.  would  enable  the  latter  to  do  all  this  in  the  name 
of  the  Imperial  Co.  Nor  would  it  be  material,  for 
the  present  purpose,  to  consider  the  pecuniary 
position  of  the  Imperial  Co.,  so  long  as  no  default  is 
made  in  payment.  If  a  receiver  and  manager  of  the 
undertanng  of  the  Imperial  Co.  were  appointed  by 
the  court  in  a  debenture*holder*s  action,  the  defendant 
could  not  for  that  reason  treat  the  contract  as  at  an 
end.  The  ohaUc  would  be  ordered,  received,  and  paid  for 


by  the  receiver  in  the  name  of  the  company,  although 
the  business  was  being  carried  on  for  the  benefit  of 
the  debenture-holders,  and  although  the  company 
had  not  a  i>enny  of  assets  not  covered  by  the 
debentures.  Having  regard  to  the  number  of  cases  in 
which  receivers  and  managers  are  carrying  on  large 
businesses,  the  prosperity,  or  indeed  the  contmuance,  of 
which  depends  upon  trade  contracts  or  contracts  for 
forward  delivery  of  coal  or  other  materials,  I  think  it 
important  that  there  should  be  no  doubt  on  this 
point  Would  the  voluntary  winding  up  of  the 
company,  after  the  appointment  of  a  receiver  and 
manager,  make  any  difference  ?  I  think  not.  Bat 
suppose  the  voluntary  winding  up  takes  place  with- 
out the  previous  appointment  of  a  receiver  and 
manager.  Whether  the  company  is  insolvent  or,  as 
in  the  present  case,  not  insolvent,  I  see  no  reason  for 
holding  that  the  winding  up  would  of  itself  terminate 
the  contract  or  authorize  the  defeodftut  to  terminate  it. 
The  chalk  would  be  ordered,  received,  and  paid  for 
by  the  liquidator  in  the  name  of  the  company.  Does 
it  make  any  difference  that  in  the  course  of  the  wind- 
ing up  thA  liquidator  transfers  the  business  to  a  pur- 
chaser with  a  power  of  attorney,  who  orders,  receives, 
and  pays  for  the  chalk.  The  liquidator  in  the 
present  case  received  a  large  consideration  from  the 
purchaser.  If,  which  I  doubt,  it  be  relevant  to  con- 
sider the  pecuniary  position,  the  liquidator  had,  when 
this  aation  was  coomienced,  ample  assets  in  his  hands 
to  discharge  all  liabilities  for  chalk,  apart  from  the 
purchaser's  covenant  to  indemnify.  It  has  been 
btated  that  since  the  assignment  and  pending  this 
action  the  liqoidator  has  advertised  for  claims  and 
has  discharged  all  that  have  been  sent  In,  and  that 
he  has  distributed  all  or  the  greater  part  of  the 
residue  of  the  assets  between  the  shareholders.  But 
the  company  has  not  yet  been  dissolved,  and  I  am 
not  satif  fied  that  it  can  properly  be  dissolved,  under 
sections  142  and  143,  so  long  as  its  continued  existence 
is  necessary  to  give  effect  to  the  contractual  obligations 
of  the  company  towards  the  purchaser.  Unless,  there- 
fore, there  is  something  peculiar  in  the  contract  itself, 
I  think  the  defendant  cannot  treat  it  as  abandoned. 
This  view  seems  to  be  consistent  with,  and  indeed  to 
follow,  the  decision  of  the  Queen's  Bench  Division  in 
British  Wagon  Go,  ▼.  Lea.  That  case  decided  two 
poiats— (1)  That  voluntary  liquidation  did  not  in 
itself  incapacitate  the  company  from  perforooing  its 
contract— the  court  left  open  the  question  as  to  the 
position  of  the  parties  if  and  when  the  company  was 
dissolved;  (2)  that  the  company  fulfilled  its 
obligations  under  the  contract  by  finding  a  new 
company  (assignee  of  the  contract)  able  and  willing 
to  execute  the  repairs  which  the  old  company  con- 
tracted to  perform.  That  decision  in  the  year  1880 
has  never,  so  far  as  I  am  aware,  been  questioned  in  a 
court  of  law.  And,  unless  we  are  prepared  to  overrule 
it,  I  think  the  principles  there  laid  down  must  govern 
the  present  case.  So  long  as  the  Imperial  Co.  con- 
tinues to  exist,  it  is  capable  of  suing  and  liable  to  be 
sued.  The  defendant  has  no  right  to  insist  upon  the 
company  retaining  free  assets  to  meet  future  liabilities. 
The  company,  before  and  apart  from  winding  up, 
might  have  charged  all  its  assets  present  and  future 
with  a  sum  far  in  excess  of  their  value.  Sach  factSi 
which  might  reasonably  induce  the  defendAat  not  to 
enter  into  a  fresh  contract  with  the  company,  would 
not  justify  him  in  treating  an  existing  contract  for 
forward  delivery  to  the  company  as  at  an  end.  In 
the  present  case  the  Imi>eriai  Co.  is  willing  to  fulfil, 
and  able  to  fulfil,  all  its  obligations  towards  the 
def « ndfuit  through  the  Associated  Co.  In  truth  there 
is  no  doubt  or  difficulty  as  to  the  money  for  the 
chalk  being  forthcoming. 
I  have  hitherto  assumed  that  there  is  nothing  in 
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the  contraot  which  renders  it  nnreasonable  to  allow 
the  Imperial  Co.  to  perform  its  obligations  by 
deputy.  Whether  this  assumption  is  well  founded  is 
the  real  and  serious  difficulty  which  this  case  has 
presented  to  my  mind. 

It  is  contended  that  the  contract  itsflf  binds  the 
defendant  to  supply  not  only  a  fixed  quantity  of  750 
tons  of  chalk  per  we^k,^  but  also  so  much  more  chalk 
as  the  Imperial  Oo.  may  require  for  the  whole  of  their 
manufacture  of  cement  upon  the  land,  aod  that,  an 
the  requirements  of  tbe  Imperial  Oo.  have  neceasanly 
ceased,  it  is  unreasooable  to  substitute  the  rf  quire- 
ments  of  a  new  and  lirger  company  which  may 
impose  a  greater  burthen  on  the  defendant.  Now  it 
is  important  to  observe  that  no  words  of  succession  are 
found  in  the  contract)  although  it  was  to  be  iu  force 
for  fifty  years.  It  seems  to  me  that  such  words  must 
be  implied,  at  least  to  some  extent.  The  death  of 
the  defendant  would  not  terminate  it.  Hi^  executors 
would  be  liable  to  damages  unless  they  fulfilled  the 
obligations  to  deliver  chalk  tnrongh  tbe  agency  of 
his  heir  or  devisee  or  other  person  for  the  time  being 
owning  what  are  called  '*his  said  quarries."  The 
stipulation  that  the  agreement  is  not  to  ''  preclude 
the  said  Alfred  Tolhurat  from  supplying  chalk  from 
his  said  quarries  to  other  persons  than  the  company 
for  ballasting  or  manufacturing  purposes  or  other- 
wise," which  is  a  qualification  of  what  might  other- 
wise have  been  held  to  be  an  absolute  obUgation  to 
deliver  chalk  to  the  company,  would,  I  think,  be 
available  after  Tolhurst's  death.  Li  other  words, 
Tolhurst  agrees  that,  so  long  as  there  is  chalk  in  his 
quarries  availableand  suitable,  theowner  of  thequarries 
will  supply  it  for  manufacture  of  Portland  cement  on 
the  particular  site  which  was  connected  with  the 
quarries  by  a  tramway.  That  was  the  real  aud  substan- 
tial limitotion.  The  persooal  element  did  not  come 
into  consideration  on  either  side.  No  limit  is  imposed 
upon  the  size  of  the  works  to  be  erected  on  this  site, 
or  upon  the  capital  to  be  embarked  in  the  trade.  If 
the  imperialiCo.  had  increased  its  capital  to  £5,000,000 
and  covered  every  inch  of  the  site  with  buildings,  the 
defendant  could  not  have  complamed.  And  I  cannot 
accept  the  suggestion  that  a  burthen  is  thrown  upon 
the  defendant  greater  than  he  oontracted  to  bear  by 
reason  of  the  large  capital  of  the  Associated  Go. 

I  agree  with  the  Master  of  the  Bolls  in  holding  that 
the  plaintiffs  are  entitled  to  a  declaration  that  the 
agreement  of  the  5th  of  January,  1898,  is  a  subsist- 
ing and  valid  and  binding  agreement  between  the 
Imperial  Go.  and  the  defendant,  and  for  consequentid 
relief  on  that  footing. 

I  have  treated  the  action  in  which  the  two  com- 
panies are  co-plaintiffs  as  the  substantial  action.  But 
the  question  raised  in  the  other  action  is  really 
identical,  and  both  appeals  must  be  allowed. 

Appeals  allowed. 

Solicitors  for  Tolhurst,  Siamey  &  Cooke,  for  TolhurU, 
Lovell,  &  Clinch,  Gravesend. 

SoUoitors  for  the  companies,  Ashurat,  Morrk,  Crup, 
d  Co. 


July  25,  26,  28, 
29,  1902. 


From  Gban.  Div. 

(Vaughan  Williams,  Bomer,  and 

Mathew,  L.JJ.) 

In  re  The  Bbgistebed  Tbadb-Mabks  of  Bass, 
Batoliff,  &  Qbetton  (Limited),  (a.) 

Trade-mark — Lahel — Words  ^* trade-mark*^  printed  on 
part  only  of  label — Misleading  label— Removal  from 
register — Innocent  deception, 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 
Law. 


There  is  no  general  rule  thai  whenever  the  words 
**  trade-mark  "  appear  on  a  label  they  must  be  intended 
to  refer  solely  to  the  particular  part  of  the  label  on  which 
they  are  placed. 

To  justify  the  removal  of  a  trade-mark  from  the 
register,  on  the  ground  that  it  is  calculated  to  deceive,  it 
must  be  shown  that  it  is  reasonably  calculated  to  injure 
eoTne  person,  and  is  not  a  mere  innocent  deception  which 
would  injure  no  one. 

Iu  re  ApoUinaris  Go.'s  Trade-Marks,  [1891]  2  Ch. 
186.  39  W.  R,  Dig,  237,  distinguished. 

Decision  of  Kekewioh,  J.  (86  L.  T.  186,  50  W.  B. 
Dig.  170),  reversed. 

This  was  an  appeal  from  the  decision  of  Kekewicb, 
J.  (reported  86  L.  T.  186),  on  two  motions  to  remove 
from  the  register  of  trade-marks  certain  trade-marks 
registered  by  Bass,  Batcliff,  &  Gretton  (Limited). 
The  first  motion  related  to  marks  Nos.  915 
and  31,837,  which  were  registered  as  old  marks 
respectively  in  January,  1876,  and  March,  1883—915 
for  Burton  ales,  brown  beers,  and  stouts,  and  31,837 
for  beers  generally.  They  both  consisted  of  the  df^vice 
of  a  plain  diamond  or  triangle,  and  Bass,  Batch ff,  & 
Gretton  used  them  coloured  re<i,  with  the  words 
*'  trade-mark  "  on  them  coloured  brown.  The  second 
motion  related  to  marks  Nos.  2,  27,781,  31,839. 
31,840,  43,808,  43,809,  and  53,995.  These  had  all 
been  registered  as  old  marks  with  one  exception, 
and  at  various  dates  commencing  in  1876,  and  con- 
sisted of  oval  labels  containing  a  device  of  a  diamond 
in  the  centre,  across  which  were  printed  the  words 
**  trade-mark."  The  diamonds  in  the  labels  were  of 
different  colours.  The  labels  bore  Ba^s  &  Go.'s 
signature,  with  a  d«'8cription  of  the  kind  of  beer  to 
which  they  severally  related,  and  also  a  printed  state- 
ment that*  they  were  issued  only  by  Bass  &  Go.  The 
objection  taken  to  tbe  marks  was  based  on  the 
allegation  that  the  diamond  was  a  device  common  to 
the  trade  at  the  time  of  registration,  and  it  was 
further  alleged  that  the  labels  were  calculated  to 
mislead  on  the  ground  that  the  words  "  trade-mark," 
beiog  printed  on  the  diamond,  would  induce  a  belief 
that  the  rest  of  the  label  was  not  protected.  Tbe 
proceedings  origioated  in  an  action  by  Bass,  Batcliff, 
&  Gretton  for  an  injunction  to  restrain  John 
Davenport  &  Son's  Brewery  (Limited)  from  infringing 
their  trade-marks  and  passing  off  beers  as  theirs  by 
the  use  of  devices  similar  to  their  registered  trade- 
marks. The  defendants  denied  the  infringement  and 
the  use  of  similar  devices,  and  brought  the  two 
motions  to  remove  the  plaintiffs'  trade-marks  from 
the  register ;  and  Eekewich,  J.,  gave  judgment  in  the 
defendants'  favour  both  in  the  action  and  on  the 
motions.  His  lordship  held  that  there  had  been  no 
infringement,  that  the  device  of  a  diamond  was 
common  to  the  trade,  and  that  the  printing  of  ''trade- 
mark "  on  the  diamond  alone  made  the  labels  mis- 
leading within  In  re  ApoUinaris  Qo,*s  Trade-Marks, 
[1891]  2  Gh.  186,  39  W.  B.  Dig.  237. 

Bass,  Batcliff,  &  Gretton  appealed  from  the  order 
to  remove  their  trade-marks  from  the  register. 

There  was  no  appeal  from  the  judgment  in  the 
action. 

Mouiton,  K,C,,  CuOer,  K.C,  and  Schiller,  iot  the 
appellants. 

Warmington,  K.C,  Neville,  K,C,,  and  Sebatiian,  for 
the  respondents. 

R.  J,  Parker,  for  the  Gomptroller  of  Patents. 

On  the  first  motion,  raising  the  question  whether 
the  device  of  a  diamond  was  common  to  the  trade  at 
the  date  of  registration,  a  number  of  trade*  marks 
were  produced  in  support  of  this  contention,  but  the 
court  held  on  the  evidence  that  at  the  date  of  regis' 
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tration  the  diamond  had  not  become  common  to  the 
trade,  and  that  the  oUier  matin  could  not  be  confused 
with  that  of  the  appellants.  The  appeiJ  on  this 
motion  was  therefore  allowed. 

On  the  question  arising,  on  the  second  motioD, 
whether  the  placing  of  the  words  '*  trade- mark  "  on 
the  diamond  alone  rendered  the  labels  misleading, 
In  re  PhiUipa'  Trade-Mark,  [1891]  3  Ch.  139,  40 
W.  B.  Dig.  264,  and  In  re  ApoUinaria  Co.'s  Trade- 
Marica  were  referred  to. 

Vatjqhan  Williams,  LJ.— Tbe  position  of  the 
words  '*  trade  mark  "  on  this  diamond  cannot  mis- 
lead anyone  or  do  any  l*arm,  and  that  is  all  that  it 
is  necessary  to  say. 

BoMEB,  L.J. — I  should  like  to  say  a  few  words 
about  this  case,  because  our  decision  may  and 
probably  will  have  an  effect  hereafter  on  other 
cases.  I  am  bound  to  say,  speaking  for  myself,  I  do 
not  like  the  decision,  on  the  point  we  are  now  con- 
sidering, of  the  Court  of  Appeal  in  the  ApoUinaria 
case.  Of  course  I  should  be  bound  by  that  decision  if 
it  was  a  decision  on  a  question  of  law,  but  I  do  not 
-  consider  it  was  a  decwion  on  a  question  of  law.  I 
think  it  was  a  decision  on  a  question  of  fact,  and  we 
are  therefore  not  bound  by  it  where  the  facts  of  the 
particular  case  before  us  are  not  precisely  the  same, 
and  they  are  not  the  same  here.  Personally,  I  am 
bound  to  say  that  I  should  not  have  come  to  the 
same  condaBion  as  a  question  of  fact  as  the  Court  of 
Appeal  did  in  the  Apollinarie  caae,  but  that  is  imma- 
terial. I  should  like,  however,  to  say  a  few  words 
on  the  principle  of  a  case  like  this.  I  think  it  cannot 
be  that  in  every  case  the  printini^  of  the  words 
"  trade-mark  "  on  a  trade-mark  label,  without  more, 
would  be  something  calculated  to  deceive.  It  cannot  be 
wrong,  on  a  label  intended  to  be  used  as  a  trade-mark, 
to  state  that  it  is  a  trade-mark ;  and  you  may  put  the 
words  **  trade-mark  "  on  a  label  so  as  to  denote  that 
the  whole  is  intended  to  be  included  by  those  words. 
Tou  must  put  it  somewhere  on  the  labsl;  and 
why,  because  it  is  on  some  particular  portion,  you 
are  to  assume  of  necessity  in  every  case  that  that 
particular  portion  alone  is  intended  to  be  designated 
by  the  words,  I  cannot  see.  You  may,  no  doubt, 
assume  it  in  some  particular  circumstances;  but  I  can 
only  say  that  it  ought  not  to  be  assumed  in  every 
case,  whenever  you  see  the  word  **  trade-mark"  on 
a  label,  that  it  must  be  intended  solely  to  refer  to  the 
particular  part  of  the  label  on  which  it  is  placed. 
Take  the  particular  case  before  us,  that  of  this  Bass 
label.  Suppose  the  words  ''trade-mark"  had  been 
on  the  ornamental  rim  that  you  have  round  it,  would 
anybody  suppose,  or  would  it  be  a  natural  inference, 
that  Bass  &  Co.  really  meant  that  the  rim  was  the 
trade-mark  f  No.  Therefore  I  think  it  is  clear  that  you 
cacnot  lay  down  as  a  general  rule  that  whenever  the 
words  "trade-mark"  appear  on  a  label  they 
must  be  intended  to  denote  the  particular 
part  on  which  they  are  individually  placed. 
In  the  present  case  I  do  not  know  that  I  need 
really  say  more  than  this.  The  words  ''trade- 
mark "  are  here  in  the  centre  of  the  label,  and  I  do 
not  know  why  I  should  be  bound  to  assume  that  they 
are  intended  to  apply  to  the  diamond ;  but  I  will 
assume  that  they  do.  What  then  P  In  every  case  of 
a  label  where  the  words  "  trade-mark"  are  put  upon 
a  particular  portion  of  it  to  denote  that  that  portion 
is  a  trade-mark,  is  the  court  bound  to  hold  that  the 
label  is  one  calculated  to  deceive  ^  In  my  opinion, 
no ;  it  may  be  so  if,  for  example,  the  part  which  it  is 
alone  intended  to  refer  to  is  not  in  fact  the  subject  of  a 
separate  trade-mark.  That,  I  think,  would  he  calcu- 
lated to  deceive,  because  it  would  lead  any  ordinary 
person  reading  it  to  suppose  that  the  owner  of  the 


label,  as  a  whole,  had  a  specially  greater  right  than 
he  really  had  as  against  the  public.  But  if  there  were 
a  separate  trade-mark  for  the  part  of  the  label  which 
is  designated  by  the  words  "  trade-mark,"  why  is  it 
to  be  assumed  in  every  case  that  the  words  are  to  be 
treated  as  calculated  to  deceive.  It  is  not  sufficient 
to  say  "  calculated  to  deceive."  Tou  must  show 
that  it  is  reasonably  calculated  to  injure  someone — 
to  lead  them  to  do  some  act,  or  abstain  from 
doing  some  act,  which  may  possibly  injure  them. 
Now,  there  m%y  be  a  perfectly  innocent  deception 
which  would  injure  nobody,  and  that  ought  not 
to  be  a  ground  for  removmg  a  trade-mark.  The 
fact  ifl,  you  ought  to  see  in  each  case  whether,  assum- 
ing the  words  "trade- mark  "  to  refer  to  a  particular 
portion  of  the  label,  there  would  be  in  the  first  place 
a  natural  inference  that  the  rest  of  the  label,  or  the 
label  as  a  whole,  was  not  a  trade-mark.  Speaking  for 
myself  I  refuse  to  take  it  as  a  natural  or  nececsary 
inference  in  every  case,  from  the  fact  that  a  particular 
portion  of  a  general  label  is  in  itself  designated  as 
"trade-mark,"  that  the  whole  of  the  label  is  not  a 
trade-mark.  Such  a  conclusion  ought  not  to  ba 
drav^n  in  every  case;  and  one  ought  to  go  further 
and  ask  in  each  case  whether  anyone  could  suppose, 
from  the  facts  of  the  particular  case,  that  there  was 
any  substantial  likelihood  of  injury.  The  matter 
could  not  be  better  iUustrated  than  by  the  case  we 
h%ve  before  us.  If  anyone  were  led  to  suppose  that 
"trade-mark"  here  referred  to  the  diamond  alone, 
would  it  be  a  natural  inference  for  him  to  suppose 
that  he  might  with  impunity  imitate  or  disregard  the 
rest  of  the  label  ?  I  should  say,  certainly  not.  He 
could  not  possibly  be  injured.  There  could  be  no  such 
deception  as  would  injure  any  ordinary  reasonable 
human  being,  and  on  that  ground  alone  I  should  have 
thought  you  could  not  say  that  there  was  such  an  inten- 
tion to  deceive  or  that  the  label  itself  was  so  calculated 
to  deceive  as  to  justify  you  in  saying  that  the  label  was 
an  improper  subject  of  a  trade-mark  on  that  ground. 
I  should  like  again  to  say  that  where  the  words 
"  trade-mark,"  which  do  not  of  necessity  mean  the 
only  trade-mark,  are  capable  of  being  used  innocently, 
I  should  have  thought  that  there  would  be  a  natural 
presumption  in  favour  of  innocence,  and  that  you 
ought  not  to  assume  that  deception  is  intended,  or  is 
likely  to  result,  unless  it  is  a  very  necessary  inference. 
As  I  have  said,  I  cannot  see  that  in  every  case  the 
description  of  a  particular  portion  of  a  trade-mark 
with  the  words  "  trade-mark  "  would  justify  you  in 
holding  that  there  is  deception  because  it  implies  that 
the  rest  is  open  to  the  trade,  or  is  not  the  subject  of  a 
trade-mark  at  all.  There  ought  to  be  a  presumption 
in  favour  of  fiurness  and  honesty,  and  that  applies 
especially  to  the  present  case,  seeing  that  here  this 
trade-mark  has  been  in  use  and  has  been  registered 
for  so  many  years,  and  no  one  has  ventured  to  come 
forward  to  say  that  anyone  has  been  injured  or  could 
possibly  be  injured.  I  am  perfectiy  certain  that  no 
one  could  be  injured,  and  therefore  think  the  appeal 
ought  to  be  allowed. 

Mathew,  L  J.,  concurred. 

Appeal  allowed. 

Solicitors,  McKenna  d;  Co. ;  J*  Westcoti,  for  Wright 
A  Marshallf  Birmingham ;  Solicitor  to  the  Board  of 
Trade. 


88 

THE  WfilE&LY  REPORTfift. 

[Dec  6. 1908.]              Vol.   lil. 

Court  of  Appeal. 

"  The  Dowlais." 

CouBT  OF  Appeal. 

From  K.  B.  Div.  ) 

(OoUicB,  M.R.  and  Mathew  and  >      Jane  20,  1902. 
Cozeu8-Hardy,  L.JJ.)  ) 

''The  Dowlais.**  (a.) 

Shfjj—Charttr-partij —Freight — Option  to  pay  freight 
on  weight  ddivered  or  intake  weight — Time  to  exercise 
option. 

By  the  terms  of  a  cJiarter -party  cargo  was  to  be 
delivered  **  on  payment  of  freight  at  the  rate  of  6s.  3d, 
per  ton  delivered  or  intake  weight  less  2  per  cent,  at 
charterers''  option,^*  The  thipowners  not  having  required 
the  charterers  to  declare  their  option  as  soon  cm  the  c^rgo 
was  delivered^  the  latter  eJecttd  to  pay  on  the  intake 
weight,  less  2  per  cent. 

Held,  that  the  charterers  could  elect  to  pay  the  lesser — 
i.e.,  the  intake  freight,  as  they  were  not  bound  to  exTciee 
their  option  until  the  tims  for  payment  of  the  freight  Jiad 
arrived^  the  shipowner's  liaving  waived  their  right  to 
require  the  charitrers  to  declare  their  option  as  soon  as 
the  cargo  had  been  delivered. 

Appeal  by  the  plaiatiff«,  the  Dowlais  Steamship  Co. 
(Limited),  from  the  judgment  of  a  Diviaional  Court 
Bitting  in  Admiralty,  affirming  the  decision  of  the 
coun^  oourt  judge  of  Cardiff. 

The  action  was  brought  by  the  owners  of  the 
steamship  Dowlais  against  Messrs.  Bndd  &  Co.,  the 
charterers,  to  recover  £9  6s.  5(].,  being  the  balance  of 
freight  alleged  to  be  due  on  a  cargo  of  pitwood  carried 
in  The  Dowlais  from  Bordeaux  to  Newport  under  a 
charter-party  dated  the  12th  of  January,  1900. 

By  the  charteT-p»arty  it  was  agreed  that  the  cargo 
should  be  delivered  on  being  paid  freight  at  the  rate 
of  69.  Sd.  per  ton  delivered  **  or  intake  wei(<ht  leas  2 
per  cent,  at  charterers'  option."  It  was  provided  that 
freight  was  to  be  paid  after  unloading  and  right 
delivery  of  the  whole  cargo,  in  cash.  There  was  no 
dispute  that  the  intake  weight  of  the  cargo  was  1.272 
tons  and  the  weight  delivered  1,277  tons,  or  that  when 
freight  was  paid,  and  not  before  then,  the  charterers 
claimed  to  pay  freight  upon  the  intake  weight  less  2 
per  cent.  Further,  it  was  not  suggested  that  the 
plaintifiEs  called  upon  the  defendants  to  exerciee  their 
option  before  that  time. 

It  was  contended  by  the  plaintiff  shipowners,  how- 
ever, that  the  option  had  to  ba  declared  before  bulk 
was  broken,  and  that  as  the  defendants  had  not  done 
so  freight  had  to  be  paid  on  the  delivery  weight. 

The  sole  question,  therefore,  was  when  the  option 
given  had  to  be  exercised  by  the  charterers. 

The  coimty  court  judge  thought  that  if  the  plaintiffs 
had  required  the  defendants  to  declare  their  option  as 
soon  as  the  cargo  had  been  delivered,  the  defendants 
would  have  been  bound  to  have  done  so,  but  the 
plaintiffd  did  not  require  this  to  be  done,  and  therefore 
waived  their  right  to  have  it  done.  He  held  that  in 
the  circumstances  the  defendants  were  not  bound  to 
exercise  their  option  until  the  necessity  for  doing  so 
arose,  and  that  necessity  did  not  arise  until  the  freight 
was  paid.  He  accordingly  gave  judgment  for  the 
defendants. 

On  appeal  to  the  Divisional  Court  (Sir  F  Jeune 
and  BHrnes,  J.)  the  decision  of  the  county  court  judge 
wai  affirmed. 

The  plaintiffs  now  further  appealed. 

J,  A.  Hamilton,  K,C,,  Montague  Lush,  and  Bail- 
hache,  for  the  appellants. 

Ernest  Todd  {H,  H,  Gregory  with  him),  for  the 
respondents. 

The  Coxtbt  dismissed  the  appeal. 

(a.)  Beported  by  ERSKuns  Beto,  Esq.,  Barrister- 

at-Law.  ( 


Collins,  M.B  — ^The  question  here  is  whether  the 
particulur  option  given  to  the  charterers  must,  on 
the  true  construction  of  the  charter-party,  be  exer- 
cised before  delivery.  The  option  is  with  respect 
to  a  timber  cargo,  and  is  contained  in  a  few  words 
in  the  early  beginning  of  the  charter-party  —  to 
deliver,  and  so  on,  at  the  usual  time  and  place 
as  directed,  on  being  paid  freight  "at  the  rate 
of  6s.  3d.  per  ton  of  20  cwt.  delivered,  cr  intake 
wdight,  less  2  per  cent.,  at  charterers*  option." 
Then  follows  "freight  to  be  paid,  after  unloadioc: 
and  right  delivery  of  the  whole  cargo,  in  cash.*' 
Now  it  was  contended  on  behtdf  of  the  plain- 
tiffs that  on  the  true  construction  of  the  charter- 
party  t^e  option  which  is  expressly  given  to  the 
charterer  must  be  exercised  before  he  knows  all  the 
facts,  and  must  be  exercised  before  delivery,  and 
certainly  before  the  cargo  has  been  weighed.  A  very 
great  paint  was  made  by  the  plaintiffs'  counsel  upon 
the  inconvenience  which  he  suggested  would  arise  if 
it  became  practically  necessary  in  all  cases  for  the 
shipowner  to  incur  the  expense  of  weighing  the  cargo 
so  as  to  aicertain  the  precise  amount  of  the  freigut 
for  which  he  had  his  lieu,  and  it  was  suggested,  there- 
fore, that  the  tru^  mdaoing  was  that  the  charterer 
must  act  reasonably,  and  determine  the  option,  so 
that  if  he  did  elect  to  pay  at  the  intake  price 
the  shipowner  would  not  have  to  incur  the 
superfluous  expense  of  weighing  the  ceurgo  at 
the  port  of  delivery.  Toe  case  has  been  left 
sicgularly  disembarrassed  of  any  faots  that 
might  have  thrown  light  on  that  part  of  the 
disoussiou.  We  koo«r  nothing  as  to  the  pr.icess  of 
weigMog  or  unloading  cargoes  which  is  carried  oat 
at  t&e  port  of  Newport.  We  have  no  evidence  upon 
it  all,  nor,  indeed  is  there  any  evidence  that 
it  is  in  accordance  with  cu'tom  at  that  port  that  the 
snipowner  has  to  weigh  under  any  circumstances  the 
cargo,  or  whether  the  ceurgo  as  a  matter  of  fact,  what- 
ever the  provisions  of  the  charter-party,  does  undergo 
the  process  of  weighing  at  somebody's  instance  and 
somebody's  expense.  We  know  nothing  of  the 
actual  facts  as  governing  the  customs  of  the  port  at 
which  the  cargo  was  delivered.  We  have  thu  also, 
that  there  was  nothing  on  the  face  of  the  contract 
itself  providing  for  the  exercise  of  the  option  by  the 
charterer  at  any  particular  time,  and  that  really 
seems  to  me  to  be  the  governing  factor  in  this 
dispute.  I  was  a  good  deal  imprensed  by  some  of  the 
inconveniences  which  the  plaintiffs'  counsel  pointed 
out  in  the  construction  which  has  been  adopted  by 
the  court  below,  but  the  learned  county  court  judge 
has  given  a  well-reasoned  judgment  upon  it.    That 

i'udgment  ha^  been  oouflrmed  by  the  judgment  of 
Barnes,  J.,  and  though  I  agree  there  is  a  good  deal  to 
be  said  from  the  plaint&Es'  standpoint  as  to  the 
convenience  and  desirability  of  the  option  being 
exercised  at  some  earlier  period,  it  seems  to  me  that 
ought  to  have  been  a  matter  of  expresss  stipulation, 
and  we  have  not  ^ot  before  us  materials  which  would 
enable  us  to  read  it  into  the  charter-party  when  tiie 
parties  themselves  have  not  put  it  in.  On  these 
pounds,  though  I  have  had  some  misgiving  about 
It  during  the  arguments,  I  should  not  be  justified 
when  the  case  is  left  in  sudi  a  jejune  condition  as  to 
evidence,  in  differing  from  the  judgment  both  of  the 
learned  county  oourt  judge  and  the  Divisional  Court. 
I  am  of  opinion,  therefore,  that  this  appeal  must  be 
dismissed. 

Mathew,  L.J. — I  am  of  the  same  opinion.  The 
word  "  option  "  is  used  in  this  charter-party  evidently 
to  suggest  it  should  not  be  an  election  in  the  dark, 
which  is  what  Mr.  Lush  has  contended  it  should  be. 
What  if  the  position  of  the  shipowner  F    It  did  not 
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matter  to  him  where  this  election  was  made. — if  it  be 
made  before  the  cargo  l«»fb  Bordeaox  or  dariag  the 
ooorse  of  the  voyage,  or  oa  its  arrival  at  its  port  of 
destination — Cardiff.  Why  is  it  said,  thf-n,  that  the 
owner  h«*re  is  placed  in  a  better  position  than  if  the 
option  had  been  exercised,  and  notice  given  bim 
wkitrn  the  cargo  left  on  the  voyage  ?  Mr.  Lush 
argues  that  the  position  of  the  shipowner  has  been 
altered  by  what  has  occurred  at  Cardiff — in  other 
words  the  charter  hss  been  estopped,  if  the  option 
can  be  exercised  after  the  cargo  had  bsen  delivered. 
Of  course,  Mr.  Lush  says,  if  an  intimation  had  been 
given  before  a  cargo  had  begun  to  be  discharged  the 
shipowner  would  be  saved  the  expense  he  had 
incurred.  It  is  singular  that  before  tbe  learned 
county  court  judge,  surrounded  by  people  familiar 
with  this  trade,  this  point  was  never  made,  nor  was 
it  suggested  in  tbe  argument  before  the  Divisional 
Goturt.  We  are  not  in  a  position  to  say  under  these 
cironmstaDces  whether  or  not  any  additional  expense 
is  cast  upon  the  shipowner  by  reason  of  having  to 
weigh  the  cargo.  I  should  infer  there  would  be  a 
very  rough  way  of  ascertaining  the  tonnage  of  such 
a  cargo  as  this,  consisting  of  1,277  tons  of  pit-props, 
but  however  that  may  be,  I  cannot  conceive  that  it 
was  intended  that  there  should  be  a  constructive 
exercise  of  a  lien  and  a  demand  for  payment  of  the 
freight  as  each  portion  of  each  ton  of  this  cargo  was 
delivered.  At  any  rate,  according  to  the  ordinary 
reasonable  construction  of  the  words  of  the  contract, 
following,  as  they  do,  on  the  c:)nditioni  of  the  pay- 
ment of  freigtit,  it  was  meant — unless  some  other 
arrangement  «vas  come  to  between  the  parties — that 
the  charterer  was  to  be  free  to  exercise  the  option 
when  he  knew  what  he  was  doing,  and  I  therefore 
think  the  appeal  must  be  dismissed* 

Cozbns-Hardy,  L.J.— I  agree.  It  is  a  mere 
queation  of  the  construction  of  these  different  docu- 
uieots  in  the  absence  of  all  evidence  as  to  circum- 
stances. 

Solicitors  for  the  plaintiffs,  Botterell  &  Roche,  for 
Vaughan  4t  Rochet  Cardiff. 

Solicitors  for  the  defendants,  WiUiamaon,  Hill,  A 
Co,,  for  Ingleiew  &  Sons,  Cirdiff. 
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Kekewich  J.  j  ^^*-  ^^' 

In  re  Roberts. 

BOBERTS  V,   BOBERTS.   (a.) 

Administratum — Debts — Marshalling  assets — Real  estate 
charged  with  debts — Pecuniary  legatees  and  specific 
devisees. 

Where  a  UMvdor  directs  his  debts  to  be  paid  and  so 
cJiarges  them  on  his  real  estate,  and  also  gives  pecuniary 
legacies,  the  jyecuniary  legatees  are  entitled  to  have  the 
assets  marshalled  as  against  the  specific  devisees  of  the 
realty. 

In'  re  Bate.  Bdte  v.  Bate,  43  Ch.  D.  600,  38  W.  R.  Dig. 
6,  disapproved, 

Iq  re  S  okas,  67  L,  T,  R-p,  223,  41  PT.  72.  Dig  3, 
and  lure  Salt,  43  W.  R.  500,  [1895]  2  Ch,  203  /id- 
towed. 

Adjourned  summons. 

£ Imuod  B  charts,  dec%a?ei,  by  hii  will  d*ited  the 


(a.)  Reported   by   Alan    C.    Nesbitt,    Esq., 
Barriftter-at-Law. 


26th  of  May,  1902,  directed  that  all  his  just  debts  and 
funeral  and  testamentary  expenses  should  be  paid  as 
soon  as  possiMe  after  his  decease,  and  after  a  bequest 
of  chattels  the  testator  gave  two  pecuniary  legacies  of 
£500  and  £200  respectively.  He  then  devised  certain 
real  estate  specifically  to  his  brother  and  certain 
other  real  estate  to  his  cousin.  The  will  contained  a 
good  residuary  gift  of  personalty,  but  there  was  no 
residuary  devise  of  real  estate,  which,  exci^pt  for  the 
specific  devises  above-mentioned,  descended  to  the 
heir-at-law. 

The  general  personal  estate  and  the  descended 
realty  proved  insufficient  for  the  payment  of  the 
testator*s  debts,  and  tbis  summons,  which  was  taken 
out  by  the  executrix  of  the  will,  raised  (among  others) 
the  question  whether  the  pecuniary  legatees  were 
entitled  to  have  the  assets  marshalled  so  as  to  stand 
in  the  place  of  creditors  as  against  the  specifically 
devised  real  estate  to  the  extent  to  which  the  perconal 
estate  should  be  applied  in  payment  of  debts. 

T.  T,  Methold,  for  the  executrix. 

Alark  Romer,  for  the  specific  devisees,  relied  on  In 
re  Bate,  Bate  v.  Bate,  43  Ch.  D.  600,  38  W.  B.  Dig.  6. 

Hon,  Frank  Russell,  for  pecuniary  legatees,  cited  In 
re  Stokes,  Parsons  v.  Miller,  67  L.  T.  Bep.  223,  41 
"W.  B.  D»g.  3,  and  In  re  Salt,  Brothwood  v.  Keeling, 
43  W.  B.  500,  [1895]  2  Ch.  203,  to  show  that  the 
decision  in  In  re  Bate  was  no  longer  good  law. 

Kekewich.  J.  (after  stating  the  facts).— Under 
these  circumstances  the  pecuniary  legatees  claim  that 
since  the  testator  has,  by  directing  payment  of  his 
juBt  debts,  charged  them  upon  his  real  estate  they  can 
insist  that  in  so  far  as  the  personalty  has  been 
applied  in  payment  of  debts  it  should  be  made  good 
to  them  by  the  specific  devisees  of  the  real  estate.  It 
is  a  question  of  great  importance,  and  there  is  some 
difiiculty  owing  to  the  decision  in  In  re  Bate,  That 
cane  was  caref^y  examined  by  Stirling,  J.,  in  In  re 
StoJces,  and  was  not  followed  by  him.  Again,  in  In 
re  Salt  Chitty,  J.,  felt  himself  unable  to  follow  In 
re  Bate  having  regard  to  the  view  which  Stirling,  J., 
had  expressed  in  In  re  Slokes»  In  Saton  on  Judg- 
ments (6th  ed.,  vol.  2),  p.  1673.  it  is  stated  that  upon 
tbi^  point  In  re  Bate  must  be  taken  to  be  overruled. 
That,  I  think,  is  a  correct  statement  of  the  law,  and 
I  shall  adopt  it.  I  therefore  hold  that  the  doctrine 
of  marshalling  in  favour  of  the  pecuniary  legatees 
must  be  here  applied. 

Solicitors,  Rowcliffes,  RawU^  &  Co, 


July  19,  1902. 


Chan.  Div.        ] 
Swinfen  Eady,  J.  j 

In  re  Baboness  Llanoveb. 
Herbbbt  v.  Fbeshpield.  (a.) 

Settled  land— Tenant  for  life— Dwelling -home — Right 

of   occupation — Trustees'  x)ou}tr    to    manage    and   to 

appoint  and  pay  servants — Settled  Land  Act,  1882,  s. 

2,  subsection  5;  s,  68,  sub-section  1  (vi.). 

A  testatrix  devised  certain  hereditaments   to  trustees 

with  poivtrs  of  management,  and  as  to  part  of  the  said 

hertditaments,  but  not  as  to  certain  mansion-houses,  part 

thereof,  powers  of  sale  and  leasing,  and  as  to  the  mansion- 

honsis  she  directed  the  trustees  to  keep  them  up,  and  for 

this  purpose  to  appoint  and  pay  servants,  who  were  to  be 

rroiciftants  and    Welsh-apeak iug,  and  she  directed  that 

the  trustees  should  permit  H,  at  any  time  and  from  time 

to  time  to  reside  in  the  said  mansion-houses. 


(a.)  Beported  by  Godfbby  B.   Benson,   Esq., 
Barrister-at-Law. 
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In  bb  BAB0NES8  Llanoyeb. 


High  Cotjbt. 


Held,  that  H.  had  the  power t  of  a  tenant  for  life  under 
the  Settled  Land  Acts. 

Adjourned  summons. 

This  was  a  summons  asking  for  the  determination 
of  the  question  whether  the  plaintiff,  the  Hon.  Mrs. 
Herbert,  was  tenant  for  life  under  the  Settled  Land 
Acts,  or  entitled  to  exercise  the  potvers  under  the 
said  Acts  of  a  tenant  for  life  in  respect  of  certain 
mansions  devised  to  trustees  by  the  will  of  her  mother, 
Lady  Llanover. 

By  her  will,  Lady  Llanover  devised  certain  here- 
ditaments, including  the  mansion-houses  in  question, 
to  trustees  upon  trust   to  enter  into  possession  or 
receipt  of  the  rents  and  profits  of,  or  to  manage  or 
superintend   the    management    of    the    same,   with 
powers  in  respect  to  all  the  hereditaments  to  cut  non- 
ornamental  timber,  and  to  repair  and  erect  farmhouses 
and  cottages,  and  with  powers  to  let,  sell,  orexohaogd 
the  said  hereditaments  or  any  part  thereof,  except 
the  two  mansion-houses  and  grounds  at  Llanover,  a 
mansion-house  and  grounds  called  Aberoam  Uchaf, 
aad  a  mansion-house  and  premises  in  Great  Stanhope- 
street,  Mayfair,  and  with  power  for  all  or  any  of  the 
purposes  aforesaid  to  employ  such  age  at  or  agents  or 
other  persons  as  might  be  deemed  expedient,  and  who 
up'^n  personal  inquiry  might  be  proved  to  ba  not 
only  of  high  standing  in  regard  to  moral  character  but 
also  Well  quabfied  for  the  situation,  provided  that 
no    land    or    mineral    agent   should    be    appointed 
who  should  not  be  folly  able  to  speak,  read,  and 
understand  the  Welsh  language,    ibid  after  divers 
provisions  in  regard  to  charges  upon  the  hereditaments 
and    the    gift    of    certain    annuities    the    testatrix 
directed  that  subject  tbereto  her  trustees  or  trustee 
should  apply  such  annual  sum  as  might  be  necessary 
for    keeping  up  the  four  mansion-houses  and  the 
grounds  above  mentioned  in  a  fit  state  for  residence 
in  accordance  with  such  scale  and  rules,  if  any,  as 
she  might  before  death  have  expressed  orally  or  in 
writing,  or  otherwise  in  accordance  with  such  scale 
a  id  roles  as  they  or  he  might  think  fit,  including  in 
such  keeping  up  the  wages  of  all  servants  and  other 
persons  employed  by  her  trustees  or  trustee  in  or 
about    such    mansion-houses    and    groimds,    which 
servants  and  other  persons  should  be  Welsh  and  speak 
the  Welsh  language  and  should  not  be  of  the  B9man 
Catholic  religion.     And  the  testatrix  directed  that 
her  trustees  or  trustee  should  permit  Mrs.  Herbert  at 
any  time  and  from  time  to  time  during  her  life  to 
reside  at  the  said  mansion-houses,  and  that  during 
any  and   every  such  residence  at  any  of  the  said 
mansion-houses    under    such   permission    as    afore- 
said   her     trustees     or    trustee     should     out     of 
the  rents  and  profits  of  the  devised  hereditaments 
(subject  to  the  prior  payments  before  mentioned)  pay 
to  her  said  daughter  an  allowance  of  £50  per  we^k 
during  sooh  residence  if  the  surplus  rents  and  profits 
should  be  sufficient  for  that  purpose,  and  if  noc  then 
an  allowance  at  the  rate  of  so  much  per  week  as  her 
trostees  or  trostee  might  in  their  or  his  uuc3ntrolled 
discretion  think  that  such  surplus  rents  and  profits 
could  fairly  bear ;  and  the  testatrix  provided  for  the 
disposal  of  the  ultimate  surplus,  if  any,  of  the  rents 
and  profiti  of  the  hereditaments.    After  the  death  of 
the  testatrix,  Mrs.  Herbert  entered  into  and  continued 
io  the  occupation  of  the  mansion-houses. 

It  was  contended  for  Mrs.  Her  heart  that  the  pro- 
visimti  of  the  will  that  the  trustees  shoold  permit  her 
at  any  time  and  from  time  to  time  daring  her  life  to 
reside  in  the  maniion-houses  gave  her  the  rights  of 
a  tenant  far  life  under  the  Settled  Land  Acts. 

WarmingUmt  K.C.,  and  Fellows,  lot  the  plaintiff. — 
The  plaint^  is  either  within  the  definition  of  a  tenant 
for  life  in  section  2,  sub-seotion  5,  of  the  Settled  Land 


Act,  1882,  or  within  section  58,  sub-section  1  (vi.),  of 
the  same  Act.  In  In  re  Eastman^s  Settled  Estates,  68 
L.  J.  Ch.  122,  a  house  was  devised  to  trustees  upon 
trust  to  permit  the  testator's  widow  to  live  there 
during  her  life  or  widowhood,  and  an  annuity  was 
given  her  with  a  provision  cutting  the  annuity  down 
in  case  she  should  not  live  in  the  house.  B  imer,  J., 
held  that  she  was  tenant  for  life,  and  that  the 
provision  for  cutting  down  the  annuity  was  void, 
as  being  calculated  to  deter  her  from  exercising 
the  powers  of  the  Settled  Land  Acts.  In  In  re  Came*8 
SeUUd  Estates,  47  W.  B.  362,  [1899]  1  Ch.  324,  where 
there  was  a  trust  to  permit  the  plaintiff  to  reside  in  a 
hoose  rent  free  so  long  as  she  should  choose  to  do  so, 
North,  J,,  followed  In  re  Eastman* s  Settled  Estates, 

They  also  referred  to  Co.  Litt.  42a»  and  to  Burton, 
B.  P.  (7th  ed.),  p.  239. 

Hcddane,  K,G.,  and  Howard  Wright,  for  the  trustees. 
—The  testatrix  intended  to  give  Mrs.  Herbert  no 
estate,  but  only  a  personal  license;  for  the  trustees 
are  to  enter  into  possession  of  the  mansions,  as  well  ai 
of  the  other  hereditaments,  and  to  manage  them ;  and 
they  alone  are  to  have  possession,  for  Mrs.  Herbert's 
license  to  live  there  is  not  exclusive,  since  the  trustees 
are  to  put  in  servants  and  manage  and  pay  iJiem ;  and 
all  power  for  the  management  of  the  mansions  is  in 
the  trustees.  In  In  re  Eastman  and  In  re  Carne  there 
were  no  provisions  for  management. 

SwiNFEN  Eady,  J.— I  think  the  lady  is  tenant  for 
life  and  has  really  the  powers  of  a  tenant  for  life  within 
the  meaning  of  the  Settled  Land  Act,  and  I  am  quite 
unable  to  distinguish  this  case  from  In  re  Eastman* s 
or  In  re  Game's  Settled  Estates  which  have  been  cited. 
True  it  is  that  in  this  case  the  trustees  have  the 
obligation  imposed  upon  them  by  the  will  of  keeping 
up  the  mansion-houses,  grounds,  and  premises  in  a  fit 
state  for  residence,  with  the  obligation  of  paying  the 
servants  indoors  and  outdoors  for  that  purpose, 
but  the  plaintiff  has  the  absolute  right  to  occupy 
all  or  any  of  the  premises  in  question.  The 
trustees  *' shall  permit"  her.  So,  although  in 
one  sense  she  resides  there  hf  their  permission, 
it  is  a  permission  which  the  will  compels  them  to 
grant.  She  has  the  absolute  right  to  reside  there, 
and  nobody  else  has  the  right  to  reside  there.  The 
trustees  are  not  empowered  to  let  the  property,  they 
do  not  claim  or  desire  to  use  it  for  their  own  residence. 
The  plaintiff  is  the  sole  person  entitled  to  reside 
there;  she  is  entitled  to  reside  there  in 
the  ordinary  way  of  a  person  in  her  station 
of  life  (Uiat  is,  with  personal  servants  of  her  own), 
with  such  conditions  as  the  trustees  may  oonsider 
necessary  for  keeping  the  premises  inside  and  out  in  a 
proper  state. 

It  is  said  that  she  has  not  the  exclusive  possession, 
but  it  is  quite  obvious  that  the  Settled  Land  Acts 
include  the  case  of  a  tenant  for  life  who  has  no  right 
actuidly  to  enter  the  house  at  alL  The  houee  may  be 
let  to  a  family  and  the  tenant  for  life  may  be  only 
entitled  to  the  rents  and  profits.  The  mere  fact  that 
the  obligation  is  imposed  upon  the  trustees  to  keep 
up  the  house  and  grounds  and  to  pay  for  the  ne^wssary 
service  does  not,  in  my  opinion,  serve  to  distingui^ 
this  case  from  the  two  to  which  reference  has  been 
made. 

It  may  be  that  the  decision  would  have  surprised 
the  testatrix,  and  is  not  in  accordance  with  her 
intention,  but  the  Settled  Land  Act  overrides  her 
intention,  and  I  determine,  therefore,  that  the  lady 
has  the  powers  of  a  tenant  for  life  within  the  meaning 
of  the  Settled  Land  Acts. 

Solicitors  for  the  plaintiff,  Hunter  A  Haynes* 

Solicitors  for  the  defendant,  Freshfields. 
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High  Court. 


Jackson  v,  Mumford. 


HiQH  Court. 


(Kennedy,  J.)  J  ^^^-  ^' 

Jackson  v.  Mumford.  (a.) 

Tnmrance — Marine — Policy  on  hull  and  machiniry  oj 
iorpedo-hoat  destroyer — "  Latent  defect " — **  Breakage 
of  shafts'*— ''Triah:' 

A  policy  of  marine  insurance  upon  the  hu^l  and 
machinery  of  a  torpedo-boat  destroyer  covered  the  follow- 
ing perils:  **  Fire  in  shops  and  on  board,  on  sU^cks, 
trials,  and  all  marine  risks  to  completion  and  acceptance 
by  Vie  Admiralty  ,  .  •  and  all  other  perils^  losses, 
or  misfortunes.^'  Attached  to  the  policy  was  this  clause : 
**  This  insurance  is  also  specially  to  cover  loss  of  or 
damage  to  hull  or  machinery  through  the  negligence  of 
mariners,  engineers,  or  pilots,  or  through  explosions, 
bursting  of  boilers,  breakage  of  shafts,  or  through  any 
latent  defect  •  .  .  with  leave  to  go  on  trial  trips.*' 
During  a  tried  the  connecting  rod  of  the  starboard  engine 
broke,  causing  great  damage. 

Held,  that  "  latent  defect  in  machinery  **  did  not  cover 
a  weakness  in  design ;  that  the  breakage  of  the  connecting 
rod  was  not  a  **  breakage  of  shafts  "  ;  and  that  *'  trials  '* 
did  not  denote  a  period  during  which  the  assured  were  to 
be  insured  against  fire,  but  specified  a  particular  peril 
ineured  c^inst — viz.,  peril  of  trials. 

Action  tried  in  the  Commeroial  Court. 

ThiB  was  an  action  on  a  policy  of  marine  insurance 
upon  tbe  hull  and  machinery  of  the  torpedo-boat 
destroyer  Bullfinch. 

The  plaintiff  was  the  receiver  and  manager  of 
Barle's  Shipbuilding  Co.  (Limited),  who  had  built 
TAe  Bullfinch  for  tde  Admiralty,  and  the  defendant 
was  an  underwriter  at  Lloyds. 

The  following  perils  were  iuBured  against  by  the 
policy :  **  Fire  in  shops  and  on  board,  on  stocks,  trials, 
loid  all  marine  risks  to  completion  and  acceptance  by 
the  Admiralty  .  .  .  (£1,660  on  machinery)  .  .  . 
and  all  other  perils,  losses,  or  misfortunes." 

Attached  to  the  policy  was  the  foUoodng  clause : 
"  This  insurance  is  also  specially  to.  cover  iocs  of  or 
damage  to  hull  or  maehinery  through  the  negligence 
of  mariners,  engineers,  or  pilots,  or  through  ex- 
plosions, bursting  of  b3ilers,  breakage  of  shafts,  or 
through  any  latent  defect  .  .  .  with  leave  to  go 
on  trial  trips." 

During  the  currency  of  the  policy,  which  was  a 
time  policy,  while  The  Bullfinch  was  on  a  trial,  the 
connecting  rod  of  the  starboard  high-pressure  engine 
broke,  causing  great  damage  and  loss  of  life. 

The  plaintiff  contended  that  he  was  entitled  to 
recover  under  the  three  following  heads  of  the  perils 
uuured  against — (1)  trials,  (2)  breakage  of  shafts,  (3) 
latent  defect  in  the  machinery ;  that  the  fracture  in 
the  oonneoting  rod  was  caused  by  the  struotiire  of 
the  steel;  and  that,  if  it  was  csmed  by  faulty  design, 
such  would  be  a '*  latent  defect  in  the  mauhioery  " 
within  the  meaning  of  the  policy. 

For  the  defendant  it  was  contended  that,  according 
to  the  true  meaning  of  the  policy,  the  word  **  trials  *' 
denotes  a  perioi  during  which  the  assured  was 
insured  against  fire;  that  weakness  in  design  was 
not  a  latent  defect ;  and  that  the  loss  was  not  a  loss 
by  the  perils  iasnred  against  within  the  meaning  of 
the  policy. 

Scruiton,  K,G.,  and  E,  M,  Pollock,  for  the  plaintiff. 

J.  A.  Hamilton,  K.C.,  aud  F,  JT.  Hollams,  for 
tbe  defendant. 

The  following  cases  were  cited:  Eeadhead  v. 
Midland  Railway   Co,,   17   W.   E.  737  ;   Vaughan  v. 

(a.)  Beported  by  "W.  T.  Tueton,  Esq.,  Barristcr- 
at-Law. 


Taff  Vale  Railway  Go,,  8  W.  B.  549 ;  Callen  v.  Bvll&r, 
6  M.  &  8el.  461 ;  The  Knight  of  8t,  Michael,  46  W.  B. 
396;  The  Thames  and  Mersey  Marine  Insurance 
Co,  (Limiied)  v.  Hamilton,  Fraser,  <fc  Co,,  36  W.  E. 
337  ;  Merchants  Trading  v.  The  Universal  Marine 
Insurance  Co,,  2  Asp.  N.  S.  431  ;  and  The  Xantho, 
36  W.  B.  363. 

Our,  adv,  vuU, 

Nov.  3. — Kennedy,  J.,  delivered  the  following 
jadgment:  The  question  I  have  to  decide  is  whetber 
there  has  been  a  loss  withsn  the  policy,  and  the  case 
involves  both  legal  and  technical  questions.  I  shall 
first  deal  with  the  question  whether  there  was  a  latent 
defect  within  the  meaning  of  the  policy.  The  plaintiff 
contends  that  the  fracture  was  due  to  the 
structure  of  the  steel;  the  defendant, on  the  other 
hand,  says  that  it  was  due  to  the  weakness  of  the 
design.  I  cannot  find  that  the  fracture  was  due  to 
the  structure  of  the  steel,  but  upon  the  evidence  I 
have  come  to  the  conclusion  that  the  real  cause  of  the 
fracture  was  the  weakness  of  the  design.  But  the 
plaintiff  contends  that  a  faulty  design  is  a  "latent 
defect  in  the  machinery  "  within  the  meaning  of  the 
clause  in  the  policy.  I  am  certainly  not  prepared  to 
impute  negligence  to  the  designers  beoAUse  it  is  now 
shown  that  the  design  was  wrong.  But  granting  so 
much,  I  am  still  quite  unable  to  regcud  ''latent 
defect  in  the  machiuery  "  as  covering  a  weakness  of 
design.  It  is  not  a  natural  interpretation  of  the 
words,  or  a  meaning  which  any  man  of  business  read- 
ing the  expression  in  a  commercial  document  would 
attach  to  it.  The  phrase  ''defect  in  machinery  "  in 
a  business  document  means  a  defect  of  material,  in 
respect  either  of  its  original  composition  or  in  respect 
of  its  original  or  its  after-acquired  condition.  But 
for  the  purposes  of  to-day  it  is  sufficient  for  me,  with- 
out attempting  to  define  its  boundaries,  to  say  that 
the  phrase  at  all  events  does  not  in  my  view  cover 
the  erroneous  judgment  of  the  designer  as  to  the 
effect  of  the  strain  which  his  machinery  would  have 
to  resist — the  machinery  itself  being  faultless,  the 
workmanbhip  faultless,  and  the  construction  precisely 
that  which  the  designer  intended  it  to  bs. 

As  to  the  second  contention  of  the  plaintifP,  it  has 
been  argued  that  the  breakage  of  a  connecting  rod  is 
so  closely  akin  to  the  breakage  of  a  shaft  that,  apply- 
ing the  ejusdem  generis  principle  and  reading  tbe 
special  clause  with  the  ordinary  Lloyds'  perils  dause, 
so  as  to  incorporate  with  the  former  the  general  or 
sweeping  words  *'all  other  perils,  losses,  and  mis- 
fortunes," the  breakage  of  a  connecting  rod  ought  to 
be  treated  as  a  risk  which,  like  "  breakage  of  shafts," 
is  co'^ered  by  the  policy.  On  the  other  hand,  how- 
ever, a  connecting  rod  and  a  shaft  are  always 
distinguished  in  the  language  of  engineers.  And  the 
expeit  evidence,  which  was  uncoutradicted,  showed 
that  the  fucctions  really  had  a  difference,  and  that, 
while  both  rod  and  shaft  alike  transmit  power,  the 
connecting  rod  and  the  crank  shaft  transmit  it  by 
strdins  which  are  of  an  essentially  different  character. 
In  this  state  of  facts  I  should  hesitate,  at  any  rate,  to 
apply  the  ejusdem  generis  principle  even  if  I  could 
incorporate  the  special  in  the  general  clause.  I  do 
not  think  I  should  be  justified  either  ia  tr^^ating  this 
special  clause  simply  as  a  part  of  the  ordinary  Lloyds' 
perils  clause,  which  precedes  it,  or  in  adding  to  it 
from  that  clause  the  general  and  sleeping  words. 
It  does  not  appear  to  me  to  affect  the  question  of  con- 
struction that  there  is,  in  the  policy,  just  before  the 
ordinary  Lloyds'  peril  dauae,  a  reference  to  this 
special  clause  in  the  words  "  olaiises  as  attached.' 
The  one  issue  which  remains  for  deoision  is  whether 
the  loss  is  a  loss  covered  by  the  word  "trials.*'  Is 
the  effect  of  the  dause  "  against  fire  in  shops  and  on 
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board,  on  stocks,  trialsi  and  all  marine  risks  to  oomple- 
tion  and  aooeptanoe  by  the  Admiralty,"  to  protect  the 
assured  in  respect  of  the  macbinerj — (1)  against  the 
per  J  of  fire  until  The  Bullfinch  was  afloat,  (2)  against 
the  peril  of  trials,  (3)  against  all  marioe  risks  until 
completion  and  aooeptanoe  by  the  Admiralty;  or 
is  the  cl*u8e  to  be  read  as  if  "trials,"  like  the 
preceding  expressions  —  "in  shops "  and  "  on 
board  on  stocks"  —  simply  denotes  a  period  or 
state  of  things  during  which  the  assared  are 
to  be  iosared  against  fireP  The  latter  is  the 
construe  uon  for  which  the  defendant  contends.  He 
also  contends  that,  even  if  ''trials"  denote  a  peril 
insured  agamst,  the  loss  claimed  for  is  not  a  loss  by 
that  peril,  inasoauch  as  the  machinery  was  running 
only  at  the  contract  speed,  and  the  damage 
resulting  ineyitably  from  the  faulty  design  was  a 
oonsequenoe  that  must  happen  and  not  a  casualty 
that  might  happen.  I  have  come  to  the  condaslon 
that  upon  the  issue  the  plaintiff  is  entitled  to 
succeed.  The  construction  of  the  clause  for  which 
the  defendant  contends  certainly  is  one  which  makes 
the  clause  uo^ammatioal ;  but  leaving  the  punctu- 
ation out  of  sight  as  a  possible  oversight,  it  seems 
a  strong  thing,  unless  no  good  sense  can  otherwise 
be  given  to  the  clause,  to  insert,  as  the  defendant's 
construction  requires,  some  such  words  as  "and 
during"  before  the  word  "trials."  In  the  next 
place,  the  word  "tiials"  is  superfluous  as  a 
declaration  of  a  time  or  state  of  things  during 
which  fire  peril  was  t3  be  insured  against.  By  the 
express  provisions  of  the  policy  there  is  leave  "  to 
go  on  trial  trips  in  ballast  or  otherwise,"  and  the 
OTdinary  Lloyds'  perils  clause  covers  damage  or  loss 
by  fire.  It  was  therefore  qaite  useless  to  put  in 
this  clause  a  proteciion  ageimst  fire  during  trials. 
On  the  other  iiand,  not  only  is  the  construction  of 
the  clause  in  question  which  makes  "trials"  a  risk 
insured  against  grammatically  unobjectionable,  but 
there  would  otherwise  not  be  in  this  policy  any 
protection  against  a  risk  which,  in  the  light  of  the 
fccientific  evidence  in  this  case,  I  should  suppose 
that  no  reasonably  prudent  contractor  for  the 
machinery  of  a  vessel  of  this  sort  would  allow 
himself  to  be  unprotected  by  insurance.  Tnere 
must,  therefore,  be  judgment  for  the  plaintiff  for 
the  total  amount  (as  against  all  the  underwriters) 
for  £3,692  6s.  2d.,  the  plaintiff  to  have  the  general 
costs  of  the  action,  the  defendant  to  have  the  costs 
of  the  issues  with  regard  to  the  quality  of  the  steel 
and  the  sufficiency  of  the  design  of  the  connecting 
rod,  execution  to  be  stayed  for  ten  day^  and,  if 
notice  of  appeal  be  given  within  that  time,  then 
until  the  hearing  of  the  appeal, 

SoUoitors  for  the  plaintiff,  Cattarna  &  Go. 

Solicitors    for    the    defendant,    Waliona,  Johnson, 
Bubh,  &  Whatton. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  [ 

Darling  and  Channell,  JJ.)    ) 


June  25,  1902. 


Pasqxtieb  v.  Nbalk.  (a.) 
Licensing  law— Offence — SaU  at  place  not  authorized  by 

licence— Unlicensed  restaurant— Wine  sent  out  for 

Proprietor  of  restaurant  part  proprietor  of  licensed 
wine  shop  from  which  waiter  fetchei  the  wine — 
Appropriation  of  goods— lief reehment  Houses  and 
Wine  Licenses  Act,  1860  (23  &  24  Vict,  c.  27),  «.  19. 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Bamster- 
at-Law. 


The  appellant  was  proprietor  of  a  restaurant  which 
was  not  licensed  for  the  sale  of  wine,  and  part  proprietor 
of  a  duly  licensed  wine  shop  a  few  doors  off. 

Held,  that,  although  the  waiter  received  money  from 
the  customer  before  he  fetched  a  bottle  of  wine  from  the 
wine  shop,  yet,  that  there  was  some  evidence  vpon  whick 
the  magistrate  was  justified  in  finding  as  a  fad  ikoi 
there  was  a  sale  by  the  appellant  of  the  wine  to  ih 
customer  at  the  restaurant,  and  therefore  the  convidknof 
the  appellant  for  having  sold  wine  on  unlicensed premisa 
must  stand. 

Special  case. 

Appeal  from  a  decision  of  Mr.  Denman,  a  police 
magistrate  sitting  at  Marlborough-street,  who  had 
convicted  and  fined  the  appellant,  a  restaurant  keeper 
in  Soho,  for  selling  intoxicating  liquors  without  a 
licence, 

An  information  was  preferred  by  the  retpondetit 
Neale,  an  officer  of  the  Inland  Bevenue,  against  the 
appellant,  Alphonse  Pasquier,  for  having  sold  a  pint  of 
wine  by  retail  without  having  a  proper  lioence  in 
force  authorizing  him  to  do  so.  The  maijtistrate  con- 
victed the  appellant  and  fined  him  £3  IDs.,  and  28. 
costs. 

The  case  found  that  the  appellant  was  the 
proprietor  of  a  restaurant  business  at  16,  Qerrard- 
street,  Soho,  not  licensed  for  the  sale  of  wine,  and  that 
he  also  carried  on  the  business  of  a  wine  dealer  in 
partnership  with  one  Paul  Durand  at  2,  Dansey-yard, 
Soho,  in  respect  of  which  premises  Durand  held  a 
licence  as  a  dealer  in  foreign  wines  under  section  2  of 
6  Geo.  4,  a  81.  On  the  10th  of  December,  Finnigan, 
an  officer  of  the  Inland  Bevenue,  entered  the  restaurant 
in  Gbrrard-street  and  ordered  a  meal.  A  waiter 
showed  him  a  li»t  of  wines  with  the  prioes  marked 
against  them,  and  from  the  list  Finnigan  selected  a 
bottle  of  claret  at  Is.  6d.  The  waiter  asked 
Finnigan  to  pay  for  the  wine,  and  Finnigan  accord- 
ingly gave  him  Is.  6d.  The  waiter  then  left  the 
Gerrard-street  premises  and  proceeded  to  2,  Dansey- 
yard  and  there  purchased  a  bottle  of  claret,  for  which 
he  paid,  though. there  was  no  evidence  of  the  price 
he  paid.  He  then  returned  with  the  bottle  of  dlaret, 
which  he  served  to  Finnigan,  who  consumed  it 

On  the  above  facts  the  magistrate  held  that  there 
had  been  a  sale  of  the  wine  to  Finnigan  by  the 
appellant's  servant  at  16,  Gerrard-street,  and  he 
accordingly  convicted  the  appellant. 

The  question  for  the  opinion  of  the  High  Ck>urt 
was  whether  there  was  evidence  upon  which  the 
magistrate  was  justified  in  finding  that  there  was  a 
salo  of  wine  to  Finnigan  at  16,  Gerrard-street,  or 
whether,  as  was  contended  by  the  appellant,  he  was 
bound  as  a  matter  of  law  to  hold  that  the  side  took 
place  at  Dansey-yard. 

Horace  Avory,  K.C.  {H.  B.  Z>.  Woodcock  with  him), 
for  the  appellant. — It  is  an  every-day  practice  that 
has  been  going  on  for  years  for  restaurant  keepers 
who  have  no  licence  to  send  out  for  wine  for  Iheir 
customers.  In  such  cases  the  money  is  first  paid  by  the 
cuBtomer  to  the  man  who  is  sent  out  to  fetch  the 
beer  or  wine,  and  the  practice  is  based  on  the  theory 
that  the  waiter  who  receives  the  money  in  advance 
gets  the  wine  as  agent  for  the  customer.  The 
moment  Finnigan  was  asked  by  the  waiter  for  the 
money  he  knew  that  the  wine  could  not  be  supplied 
on  the  premises  but  was  to  be  sent  out  for.  The  fact 
that  the  appellant  was  in  partnership  with  the 
keeper  of  the  wine  shop  from  which  the  wine  was 
obtained  caused  the  magistrate  to  convict,  bat 
the  real  question  upon  which  the  oonviction 
must  stand  or  fall  is  whether  in  law  the  sale  took 
place  on  the  licensed  or  on  the  unlicensed  premises. 
\The  appropriation  of  the  wine  was  at  Dansey-yard. 
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Therefore  the  sale  wu  effected  there :  Pletts  v. 
BecOiie,  [1896]  1  Q.  B.  619,  44  W.  E.  Di|t.  90; 
PUtU  V.  Camphdh  [1895]  2  Q  B.  229,  44  W.  B. 
Dig.  90;  emd  Stephenson  v.  Sogers,  63  J.  P.  230, 
47  W.  K.  Drg  101. 

Sir  Edxoard  Carson,  8,G,  (Bowlatt  with  him),  for  the 
oommiasioners. — ^The  facts  in  this  case  are  not  in 
diipnte,  and  there  is  ample  eyidence  upon  which  the 
magistrate  could  find  that  there  was  a  sale  at 
Gerrard-street  and  this  conrt  cannot,  therefore  set  the 
conviction  aside. 

Lord  ALTSBSTOmi,  L.G.J. — ^We  do  not  think  it 
necesBsry  to  hear  counsel  for  the  Crown  argue  the 
case  farther,  because,  we  accept  his  submission  that 
here  the  magistrate  having  drawn  an  inference  of  fact 
the  only  question  that  we  nave  to  consider  is  whether 
there  is  any  evidence  to  justify  him  in  finding  that 
fact  and  drawing  that  ioferenoe.  He  has  drawn  the 
inference  that  the  sale  to  the  customer  of  the  wine 
took  place,  not  atD^nsey-yard,  but  at  the  unlicensed 
premises  in  Gerrard- street.  It  seems  to  me  that  there 
is  ample  evidence  to  warrant  such  an  inference 
being  drawn.  Where  a  restaurant  proprietor 
informs  his  customers  that  he  sells  no  wmes,  but 
that  a  waiter  will  be  sent  out  to  obtain  wines  or 
beer  as  agent  on  bah«lf  of  the  customer,  as  is 
daily  done  in  respectable  restaurants,  that  is  one 
thing.  But  this  is  the  case  of  a  man  who  is  in 
partnership  with  a  person  who  holds  a  licence  at 
another  place.  By  keeping  a  restaurant  near  at  hand 
he  promotes  the  sale  of  tt&eir  wines  by  having  agents 
to  ask  customers  if  they  would  require  wine,  and  it 
appeari  to  me  nothing  but  a  sale  by  the  restaurant 
keeper  of  wine  to  his  cuitomers.  If  the  wait<^  had 
been  called,  his  evidence  might  h%ve  thrown  a  differ- 
ent light  upon  the  evidence  we  have  to  consider,  but 
as  it  stands  it  is  impossible  on  the  facts  as  stated  in 
the  osse  for  us  to  say  that  there  is  no  evidence  that 
the  sale  was  on  unlicensed  premises,  and  therefore  we 
^cannot  interfere  with  the  finding  of  /aot  of  the  learned 
^magistrate. 

Dabung  and  Channsll,  JJ.,  concurred. 

Solicitors,  WatkinSf  Baylis,  <k  Chidson ;  The  SoUeiior 
of  Inland  Revenue* 


"  The  Uskmoor."  (a.) 

Ship — Collision — Article    28    of  the    Regulations  for 
Preventing  Collisions  ai  Sea,  1897. 

Under  Article  28  of  the  Regulations  for  Preventing 
CoUieions  ai  Sea,  1897,  the  duty  imposed  on  steajn 
vessels  which  are  in  sight  of  one  another  under  way,  of 
indicating  by  signals  on  the  whistle  any  course  which  a 
vessd  intends  to  take,  such  course  being  authorized  or 
required  by  the  rules,  is  not  limited  to  the  case  of  vessels 
in  narrow  waters,  but  the  word  '*  authorized  **  is  to  be 
widely  interpreted. 

On  the  9th  of  June,  1902,  at  about  10.45  a.m..  The 
Minneianka,  a  steamship  of  13,400  tone  gross  register, 
while  on  a  voyage  from  New  York  to  London,  was 
proceeding  up  tne  Bngltsh  Channel  between  Beaohy 
Heed  and  The  Sovereign  lightship  on  a  course  of 
£  i  S.  magnetic,  making  about  fifteen  knots.  Those 
10  charge  of  The  MinneUmha  alleged  that  they  observed 
about  two  and  a-hatf  miles  distant  a  steamship  which 

(a.)  Reported  by  Gwynnb  Hall,  Esq.,  Barrister- 
at  Liw. 


proved  to  be  The  Uskmoor,  a  vesiel  of  8,687  tons 
gross,  proceeding  down  ohanneL  The  Uskmoor  was 
on  a  voyage  from  Blyth  to  Cape  Town,  and  at  the 
time  in  question  was  on  a  course  of  about  W.  }  S., 
making  about  eight  knots.  The  weather  was  fine 
and  dear  with  a  light  wind  from  the  N.B.  and  the 
tide  flood  runninic  from  t«70  to  three  knots.  The 
Minnetonka,  according  to  the  plaintiffs'  case  (the  plain- 
tiffs being  the  owners  of  The  Minnetonka),  observing 
that  T?ie  Uskmoor  was  fating  under  a  port  helm,  also 
ported  to  bring  the  vessels  port  to  port,  but  on 
observing  that  TJie  Uskmoor  was  subsequently  acting 
under  a  starboard  helm,  starboarded  also.  The 
Uskmoor  was  then  observed  to  be  again  porting,  and 
The  MinnetonJca  ported  her  helm  and  blew  one  short 
blast  on  her  whistla  The  Uskmoor,  however,  again 
starboarded  and  came  on,  striking  The  Minnetonka  on 
the  port  bow  and  afterwards  on  the  port  side.  The 
defendants,  the  owners  of  The  Uskmoor,  alleged 
that  when  those  in  charge  of  The  Uskmoor  first 
observed  The  MinnetonJca  toat  vessel  was  tkbont  seven 
miles  from  The  Uskmoor  bearing  about  t«ro  and  a-half 
points  on  her  starboard  bow,  and  that  when  The 
Royal  Sovereign  lightship  was  abeam  of  The  Uskmoor 
■he  altered  her  course  from  W.  f  8.  to  W.  by  N. 
magnetic,  and  that  when  The  Minnetorika  was  about 
two  miles  from  them  she  ported  her  helm  so  as  to 
allow  her  to  pass  under  the  stem  of  the  steamship 
Avocet,  which  vessel  T?ie  Minnetonka  had  been  over- 
taking. The  Minnetonka  then  starboarded,  and  the 
engines  of  TJie  Uskmoor  were  then  stopped,  and  on 
The  Minnetonka  porting  her  helm  the  engines  of  The 
Uskmoor  were  put  full  speed  astern  and  her  helm 
hard  a-starboard.  Each  vessel  charged  the  other 
with  neglecting,  inter  alia,  to  indicate  by  sound  signal 
the  course  she  was  taking  as  prescribed  by  article  28 
of  the  Begulations  for  Preventing  Oollisions  at  Sea, 
1897.  That  article  provides  **when  vessels  are  in 
sight  of  one  another  a  steam  vessel  under  way  in 
taking  any  course  authorized  or  required  by  these 
rules  shall  indicate  that  course  by  the  following 
signals  on  her  whistle  or  siren — viz.,  one  short  blast 
to  mean  *'  I  am  directing  my  course  to  starboard  "  ; 
two  short  blasts  to  mean  *<  I  am  directing  my  course 
to  port " ;  three  short  blssts  to  mean  '*  My  engines 
are  going  full  speed  astern." 

Pickford,  K.C,  Aspinall,  K.C.,  and  Pritchard,  for 
the  plaintiffii. 

Rohson,  K»C»,  and  Dawson  Miller,  for  the 
defendants. 

Jetjne,  p.,  in  ginns;  jud(|^ment^  said  that  he 
accept«d  the  view  that  the  collision  ooourred  about  a 
quarter  of  a  mUe  from  T?ie  Royal  Sovereign  lightship, 
and  that  the  two  vessels  were  aporoaching  port  to 
port  when  The  Uskmoor  starboarded,  which  it  was 
wrong  for  her  to  do.  It  was  dear  that  she  had  per- 
formed an  extraordinary  series  of  manceavres  in  front  of 
The  Minnetonka^  first  porting,  then  starboarding,  then 
porting,  and  finally  starboarling  back  again,  and 
that  being  the  case  it  appeared  to  the  oautt  very 
important  th«t  The  Minnetonka  should  have  given  The 
Uskmoor  the  dearest  poftsible  indication  of  tbe  course 
that  she  herself  intended  to  take.  Nov  article  28  is 
limited  in  tvvo  ways :  firstly,  in  that  the  vessels  must 
b-f  in  sight  of  one  another ;  and,  secondly,  they  must 
be  "tttking  any  course  authorized  or  required  by 
these  rules."  The  first  limitation  is  intelligible 
enough,  and  the  role  does  not  apply  where  a 
vessel,  in  conducting  mancBuvres  in  the  ordinary 
course  of  navigation,  quite  apifft  from  seeing  any 
other  vessel,  thinks  it  right  to  port  or  starboard  her 
helm,  but  it  is  not  easy  to  put  a  dear  interpretation 
upon  the  second  limitation.    The  word  *' required" 
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is  diear  enough,  for  there  are  certain  things  required 
by  the  rules  to  be  done.  Bat  the  word  "  authorized  " 
is  very  muoh  wider,  and  the  court  is  of  opinion  that 
a  wide  interpretation  ought  to  bd  gi^en  to  it,  andth-it 
it  includes  any  course  which,  for  the  safety  of  the 
vessels,  good  seamanship  requires  to  be  taken 
with  reference  to  the  other  vessel  then  in  sight. 
It  is  quite  true,  however,  that  in  certain  cases  the 
authonzation  which  arises  is  more  distinct.  For 
instance,  a  vessel  which  is  overtaking  another,  and  is 
ip&o  fado  bound  to  keep  out  of  that  other  vessel's 
way,  is  authorized  to  go  to  port  or  starboard,  and  so 
also  under  the  rule  applicable  to  the  case  of  one 
vessel  crossing  another,  the  vessel  which  has  to  keep 
out  of  the  way  must  be  considered  to  be  authorized 
to  do  so  by  one  of  several  means,  according 
to  the  drcumstances.  The  course  The  Minne- 
tonka  took,  according  to  her  own  story,  was 
oertainljf  a  course  authorized  by  the  rules. 
The  obligation,  therefore,  of  sounding  a  blast  upon 
her  whisUe  was  imposed  upon  The  Minnetonka  at  a 
time  earlier  than  when  she  actually  did  sound  it. 
The  reason  put  forward  by  the  officer  in  charge  of  her 
was  that  he  did  not  think  it  was  necessary  to 
comply  with  the  rule  except  when  vessels  met 
in  narrow  waters.  This  reason  was  one  which 
probably  reflected  the  mind  of  a  good  many  sailors, 
but  the  court  wished  to  emphatically  say  that  there 
was  no  such  limitation  of  the  rule.  Tne  court 
thought  it  necessary  to  say  this  with  some  emphasis 
because  experience  demonstrated  to  it  that  the  rule 
had  not  been  complied  with  with  the  completeness 
which  its  terms  demand,  and  if  masters  of  vessels  were 
to  err  in  future  it  was  to  be  hoped  that  they  would 
do  so  on  the  side  of  sounding  their  whistle 
rather  than  from  not  sounding  it.  In  this 
case,  in  view  of  the  somewhat  extraordinary 
manoeavres  that  The  Uakmoor  was  performing  in 
in  front  of  The  Minnetonka  it  was  the  clearest  possible 
duty  of  The  Minnetonka  to  give  the  clearest  posiible 
indication  to  The  Uskmooroi  whtkt  she  {The  Minnetonka) 
was  doing,  and  in  not  doing:  so  she  failed  to  do  her 
duty.  If  she  had  given  The  Uskmoor  a  very  clear 
indication  that  she  was  porting,  the  iaferenoe  would 
have  been  that  she  meant  to  pass  port  to  port,  and 
that  might  have  prevented  The  Uskmoor  from  after- 
wards attempting  the  extraordinary  manoeavres  she 
performed.  The  court  therefore  found  both  vessels 
to  blame. 

Solicitors  for  plaintiffs,  Pritchard  &  8§n8. 

Solicitors  for  defendants,  Botterell  &  Eoche, 


fgoutie  Of  Hotti^. 


From  C.  A.  i 
(England),  f 


June  17,  1902. 


Farquharson  Brothers  &  Go.  v.  King  &  Co.  (a.) 

Principal  and  agent — Fraud  of  agent— Sale  of  goods -^ 
Conduct  of  principal  enabling  agent  to  commit  the 
fraud — Estoppel, 

The  appellants,  who  were  timber  merchants,  instructed 
a  dock  company  to  honour  transfers  or  delivery  orders 
signed  by  their  confidential  derk.  The  clerk  by  means  of 
orders  signed  by  him  in  fraud  of  the  appellants  had 
timber  transferred  into  a  fictitious  name,  and  then  sold 
and  transferred  the  timber  in  this  fictitious  name  to  the 
respondents.    In  an  action  by  the  appellants  against  the 

(a.)  Reported  by  G.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


respondents  to  recover  damages  for  the  conversion  of  the 
timber. 

Held,  that  the  appellants  were  not  precluded  by  their 
conduct  from  setting  up  the  unauthorized  action  of  their 
agent,  for  no  representation  uhxs  made  by  tJ^em  or  on  their 
behalf  to  the  respondents  ;  also,  that  the  goods  were  stolen 
by  the  clerk,  therefore  the  respondents  acquired  no  title  to 
the  timber  and  were  consequmtly  liable. 

Decision  of  the  Court  of  Appeal  (reported  49  W.  B. 
673,  [1901]  2  K.  B.  697)  reversed. 

Appeal  from  an  order  of  the  Court  of  Appeal  (A.  L. 
Smith,  M.B.,  and  Yaughan  Williams,  L.J.,  Stirling, 
L.J.,  dissentiog,  reported  49  W.  B.  673,  [1901]  2 
K.  B.  697). 

The  action  was  brought  by  the  appellants  against 
the  respondents  to  rdcover  certain  timber,  or  damages 
for  its  conversion. 

The  appellants  were  timber  merchants,  and  ware- 
houied  large  quantities  of  timber  at  the  Surrey  Com- 
merciid  dodcs,  having  an  office  in  the  city  of  London. 

The  timber,  when  sold  to  a  purchaser,  was  handed 
over  to  him  by  means  of  a  delivery  order  signed  by 
the  appelhmts  and  addressed  to  the  dock  company. 

The  appellants  had  a  confidential  derk  in  their 
employment  Earned  H.  J.  Capon,  whose  duties  were  to 
attend  at  the  office  and  to  direct  the  business  in  the 
absMice  of  the  partners,  and  he  had  a  certain 
authority  to  sell  timber. 

In  1895  the  appellants  sent  the  following  written 
authority,  signed  by  them,  to  the  directors  of  the 
dock:  '*We  hereby  authorise  you  to  accept  all 
transfer  or  delivery  orders  which  shall  be  signed  on 
our  behalf  by  Mr.  H.  J.  Gapon,  whose  signature  is 
subjoined.  The  dock  company  acting  aUo  on  our 
signature  as  heretofore."  With  it  was  sent  a  letter 
to  the  manager  of  the  docks  informing  him  of  the 
arrangements  made. 

For  some  years  from  1896  Gapon  manipulated 
appellants'  books  and  signed  transfers  and  delivery 
orders  whereby  he  perpetrated  a  series  of  fraud*. 
He  transferred  timber  at  the  docks  iato  the  name  of 
J.  T.  Brown,  and  writing  from  an  address  in 
Battersea,  and  representing  himself  as  an  agent  of 
Bay  ley,  a  well-known  firm,  sold  it  in  his  fictitious 
name  to  the  respondents.  The  respondents  acted 
bond  fide  in  the  transaction,  p^id  him  the  price,  and 
obtained  delivery  of  the  timber  from  the  docks  by 
means  of  orders  signed  in  the  name  of  Brown. 

It  appeared  that  the  prices  paid  by  the  respondents 
were  fair  and  reasonable,  and  the  business  was  carried 
through  in  the  ordinary  course. 

The  learned  judge  (3£4kthew,  J.)  asked  the  jury 
whether  the  appellants  so  acted  as  to  hold  out  Gapou 
to  Uie  respondents  as  their  agent  t)  sell  to  the 
respondents  ,  and  upon  a  negative  aoswer,  judgment 
was  entered  for  the  appellants  for  £1,200,  the  agreed 
amount. 

The  Gourt  of  Appeal  set  this  aside,  and  entered 
jadgment  for  the  respondents,  upon  the  ground  that 
the  prf>sent  appellants  had  by  their  conduct  enabled 
their  clerk  to  cjmmit  the  fraud,  and  that  therefore 
the  lo!S  must  fall  upon  them. 

Asquith,  K.a,  and  Danckwerts,  K.C,  (IF.  Whattly 
with  them),  for  the  appellants. — Gapon  was  not  held 
out  to  the  respondents  as  having  authority  to  sell 
the  timber.  There  was  no  duty  which  the  appellants 
omitted  to  do,  and  no  estoppel  can  arise.  They 
referred  to  Henderson  v.  Williams,  43  W.  R.  274, 
[1895]  1  Q.  B.  521,  and  Savage,  G  J.'s,  statement 
in  Boot  V.  French,  13  Wend.  (N.Y.  Supr.  Ct.) 
670,  mentioned  by  the  Lord  Ghanoellor.  As  th«i 
goods  were  not  sold  *'  under  the  authority  or  with 
the  consent  of  the  owner,  the  buyer  acquires  no 
better  title  to  the  goods  than  the  seller  had  "  :  Sale 
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of  Goods  Aot,  1893,  8.  21.  The  Factors  Acts  are 
quite  nnneoessaiy  if  the  view  of  the  Court  of  Am)eal 
is  right :  Cole  v.  NoHh-Weatem  Bank.  L  R.  10  C.  P. 
354.  23  W.  B.  Dice.  186,  approved  in  Colonial  Bank  v. 
Whinney  34  W.  B.  705.  11  App.  Cas.  426. 

Pickering  y.  Btuk,  15  East,  38 ;  Johnson  y.  CrSdit 
Lyonnais,  26  W.  B.  195,  3  C  P.  D.  32 ;  Lamb  v. 
AtUnbarough,  10  W.  B.  211,  1  B.  &  S.  831 ;  and  Swan 
V.  North  British  Atuiralaiian  Co.,  11  W.  B.  862,  2  H. 
&  0.  175,  were  also  cited. 

LawBon  Walton^  K.C.f  and  CabdM,  for  the  respon- 
dents.— ^The  purchaser  could  not  know  the  limitations 
of  Capon's  authority.  The  case  is  like  Brocklesby  v. 
Temperance  Permanent  Building  Society,  43  W.  B.  606, 
[1895]  A.  C.  173.  The  words  there  quoted  by  Lord 
Halsbury  from  Boat  y.  French  in  Henderson  y. 
Williams — *'  when  one  of  two  innocent  peraons  must 
sufiEer  from  the  fraud  of  a  third,  he  shall  suffer  who 
by  his  indiscretion  has  enabled  such  third  person  to 
commit  the  fraud  "—are  applicable.  There  was  here 
a  disposing  power — an  authority  to  sell  and  transfer 
giYen  to  agent — and  Capon  was  not  a  mere  custodian 
of  the  goods.  He  was  enabled  to  hold  himself  out 
as  the  owner  of  the  timber,  and  the  true  owner  is 
precluded  from  setting  up  his  title :  Dyer  y.  Pearson, 
3  B.  &  C.  38 ;  Vickers  y.  Ilertz,  L.  B.  2  So.  &  D.  113. 
19  W.  B.  H.  L.  Dig.  15 ;  BamazoUi  y.  Botvring,  8 
W.  B.  114,  7  C  B.  N.  8.  851 ;  and  Babcock  v. 
Lawson,  27  W.  B.  886,  4  Q.  B.  D.  394. 

Asquith,  K.C>,  replied. 

Earl  of  Halsbury,  L.C.— In  this  case  I  hesitate  to 
speak  all  that  is  in  my  mind  out  of  respect  to  the 
learned  judges  who  hsYc  taken  a  different  yiew ;  bat 
for  that  I  should  haye  said  that  this  wa^  a  particularly 
plain  case  in  which  no  difficulty  whateyer  arises.  I 
think  it  might  be  stated  compendiously  in  two 
sentences :  A  seryant  has  utolen  his  master's  goods, 
and  the  question  arises  whether  the  persons  who  haye 
reoeiyed  those  goods  innocently  can  set  up  a  title 
against  the  master.  I  belieye  that  is  enough  to 
dispose  of  this  case. 

Tiiat  it  was  a  stealing  there  cannot  ba  the  smallest 
doubt,  and  indeed  I  feel  great  hesitation  in  treating 
seriously  the  argument  tha:  it  was  not.  What  possible 
difference  is  there  between  what  was  done  here  by 
Capon  and  the  act  of  taking  a  pocket-handkerchief 
out  of  a  man's  pocket  by  a  thief  in  the  street  ?  The 
man  who  steals  is  a  seryant;  his  possession  is  the 
possession  of  the  master.  It  is  not  denied  that  he  had 
no  actual  authority  to  dispose  of  these  goods,  and 
because  by  a  circuitous  process  he  allows  an  inuccent 
agent  (for  all  the  persons  wtio  act«d  under  his 
directions  were  perfectly  innocent)  to  remoye  the 
goods  from  the  luace  where  they  had  been  stored  by 
the  master,  that,  forsooth,  is  said  not  to  be  an 
cuportamtf  Why  not  P  Assuming  always  the  element 
of  fraud,  the  intention  to  commit  a  crime,  which  is 
not  denied,  what  element  is  there  wanting  t  >  make 
that  a  stealing  ?  I  confess  I  am  puzzled  at  the  notion 
than  anybody  could  entertain  the  smallest  doubt  in 
the  world  that  that  was  a  stealing. 

Well,  if  it  vas  a  stealing,  how  has  the  parson  who 
kas  reoeiyed  the  goods  acquired  a  right  to  those  goods 
which,  it  is  equally  not  deoied,  originally  belonged 
to  the  appellants  iu  this  case  P  When  has  thn 
property  been  changed,  and  by  what  circumstances  P 
It  is  impossible,  I  think,  to  answer  that  question 
except  in  one  way.  There  has  been  no  property 
changed  ;  the  thief  could  giye  no  title  wbate7er.  The 
circumstances  of  this  case  show  condusiyely  that 
there  is  nothing  to  preyent  this  beiog  a  theft,  a'^d  it 
b^ing  a  theft  tae  thief  could  conyey  no  title.  That 
disposes  of  the  case. 


But  for  the  respect  I  entertain  for  the  learned 

i'udges  who  haye  taken  a  different  yiew  from  myself, 
!  should  leaye  the  case  there,  because  I  think  it  is 
too  plain  for  argument :  but  a  great  deal  has  been 
said  upon  the  subject  of  the  right  arising  from 
estoppel.  I  really  do  not  understand  what  estoppel 
has  to  do  with  this  case.  The  mode  by  which  the 
goods  were  remoyed,  and  the  cuporiavit  incident  to 
the  felony  accomplished,  was  as  a  matter  of  fact  the 
innocent  act  of  the  dock  company ;  but  it  is  a  mistake 
to  talk  of  the  relations  between  the  dock  company 
and  the  appellants  here  as  if  there  was  any  question 
of  estoppel.  It  would  not  be  true  to  say,  eyen  as 
regards  the  dock  company,  that  there  was  an  estoppel ; 
there  was  no  estoppel  at  all.  Estoppel  arises  where 
you  are  precluded  from  denying  the  truth  of  any- 
thing which  you  haye  represent^  as  a  fftt,  although 
it  is  not  a  fact;  but  no  such  question  arises  here. 
All  that  the  dock  company  did  they  werej  expressly 
authorised  to  do  by  the  appellants ;  there  would  not 
therefore  be  an  estoppel  as  between  them  and  the 
dock  company  at  aU.  It  would  be  that  they  had 
acted  in  pursuance  of  the  real  and  direct  authority  of 
the  appellants;  and  after  the  letter  of  authorization 
what  they  ^d  was  expressly  authorized  by  the 
appellttits. 

If  it  could  be  argued  here  that  the  appellants 
had  represented  their  derk  Capon  to  be  inyested 
with  what,  oyer  and  oyer  again  with  a  degree  of 
reiteration  somewhat  wearisome,  we  heard  called  a 
"  disposing  power,"  <*  perfect  dominion,"  and 
"control"  —  words  which  are  ambiguous  in 
themselyes  unless  you  explain  what  the  disposing 
power  and  what  the  dominion  and  control  mean — I 
say,  if  they  had  represented  their  clerk  Capon  to  be 
inyested  with  disposing  power,  and  (note  the  impor- 
tance of  the  next  sentence)  if  anybody  supposing 
Capon  to  be  inyested  with  that  power  had  acted  upon 
it  to  his  own  prejudice,  then  undoubtedly  estoppel 
would  haye  arisen ;  the  pnrson  who  had  improperly 
and  negligently  allowed  Capon  to  be  apparently  so 
inyested  with  authority  would  be  estopped  from 
denying  that  Capon  had  authority. 

So  far  the  matter  would  be  quite  clear  ;  but  when 
we  come  to  look  at  what  the  facts  of  this  case  are, 
what  in  the  world  has  that  to  do  with  the  question 
that  arises  here  P  Capon  was  unknown,  the  appel- 
lants were  uolinown  ;  nobody  dreams  of  suggesting 
that  the  respondents  here  acted  upon  the  faith  of 
Caion's  being  inyested  with  that  authority;  they 
neyer  heaid  of  Capon,  they  never  heard  of  the 
appellants;  but  the  clerk  who  has  committed  the 
fraud,  ingeniously  ayailing  himself  of  his  power  of 
signing  orders  for  deUyery,  gaye  a  deliyery  order  to 
change  the  name  in  which  me  goods  were  stored  in 
the  dock  company's  books  to  the  name  of  Brown. 
Professing  to  be  Brown,  and  professing  to  act  on 
behalf  not  of  tbe  appellants,  but  of  a  third  person 
named  Bay  ley,  he  procures  the  remoyal  of  these 
goods  by  innocent  agents,  as  I  haye  described  them, 
under  tae  authority  of  Brown,  he  having  fraudu- 
lently transferred  the  goods  in  the  dock  company* s 
books  from  the  name  of  his  master  to  that  of  Brown, 
a  fictitious  person ;  and  Brown  in  his  turn  procures 
these  goods  to  be  deliyered  to  the  presfst 
respondents;  and  forsooth  it  is  said  that  that 
establishes  an  estoppel !  I  nm  bewildered  at  the 
absurdity  of  such  a  suggestion;  I  really  do  not 
understand  in  what  possible  way  it  can  arise.  That, 
I  should  haye  thought,  was  quite  enough  to  dispose 
of  this  case. 

I  resUy  am  not  concerned  to  defend,  if  it  were 
attacked,  the  langusge  which  I  appear  to  haye  used  in 
Henderson  y.  Williams,  1  adhere  to  eyery  word  of 
the  judgment  I  then  deliyered.     It  is  not  a  question 
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of  whether  I  am  prepared  to  affirm  the  words  which 
were  quoted  or  not.  I  speak  of  it,  I  hope,  im- 
partially ;  if  I  thought  the  words  were  incautious  I 
should  not  hesitate  to  correct  them  now ;  but  I  do 
not  know  now  what  it  is  I  am  supposed  to  have  said 
that  can  have  led  to  this  misapprehension.  I  believe 
the  proposition  of  law  which  I  then  gave  is  accurate, 
and  I  am  prepared  to  adopt  it ;  but  what  application  - 
hai  it  to  this  case?  Curiously  enough,  the  only 
passage  which  has  been  assailed  as  giving  rise  to  the 
difficulty  here  is  not  my  own  language  at  all,  but  the 
language  of  an  American  judge,  though  it  is  true  I 
quoted  it  with  approval.  Let  us  see  what  the 
language  is ;  I  beUeve  it  to  be  accurate.  I  observe 
that  a  few  words  seem  to  have  been  omitted  from  the 
consideration  of  the  learned  judges  who  commented 
on  thiB  mattA.  The  language  of  the  learned  judge 
(Chief  Justice  Savage)  quoted  by  me  is  this :  ''Speak- 
ing of  a  bond  fide  purchaser  who  has  purchased 
property  from  a  fraudulent  vendor  and  given  value 
for  it,  he  says,  '  He  is  protected  in  doing  so  upon  the 
principle  just  stated,  that  when  one  of  two  innocent 
persons  must  suffer  from  the  fraud  of  a  third  he  shall 
suffer  who,  by  his  indiscretion,  has  enabled  such 
third  person  to  commit  the  fraud.' "  Those  words 
**  who  by  his  indiscretion  "  appear  not  to  have  made 
much  impression  upon  those  who  were  commenting 
upon  this  matter.  What  indiscretion  did  the  appel- ' 
lauts  here  commit  ?  They  intrusted  their  clerk  with 
the  delivery  orders.  It  is  said  that  in  some  excep- 
tional cases  he  was  allowed  to  make  a  contract ;  but 
what  has  that  to  do  with  it  ?  No  one  knew  that,  out 
side  the  firm  themselves ;  and  you  might  just  as  well 
say  in  the  case  of  a  shopman  in  a  furniture  broker's 
shop  that  because  he  is  there,  because  he  habitually 
delivers  goods  to  the  orders  which  his  master  receives, 
that  gives  him  to  all  the  world  the  power  of  giving  a 
title  if  he  steals  his  master's  tables  and  chairs  and 
delivers  them  to  somebody  else. 

I  confess  I  am  a  little  surprised  that  two  of  the 
learned  judges  seem  to  be  under  the  impression  that 
my  {>ropoeition,  quoted  as  I  have  Sttid,  from  an 
American  judge,  was  that  any  person  who  has  enabled 
another  by  any  means  to  commit  a  fraud  must  be  the 
person  to  suffer  when  two  innocent  persons  are  in 
question.  Of  course,  it  depends  on  the  sense  in 
which  you  are  to  understand  the  word  * '  enabled."  As 
I  put  it  to  the  learned  counsel  yesterday,  in  one  sense 
every  man  who  sells  a  pistol  or  a  dagger  enables  an 
intending  murderer  to  commit  a  crime ;  but  is  he,  in 
selling  a  pistol  or  a  dagger  to  some  person  who  comes 
to  buy  in  his  shop,  acting  in  breach  of  any  duty  P 
Does  he  owe  any  duty  to  all  the  world,  as  is  sugg^'Sted 
here,  to  prevent  people  taking  advantage  of  his 
selling  pistols  or  daggers  in  his  business,  because  he 
does  in  one  sense  enable  a  person  to  commit  a  crime  ? 
It  seems  to  me  that  the  moment  you  analyze  what  is 
intended  by  this  curgument  the  answer  is  plain ;  and 
when  you  analyze  what  is  the  only  function  which 
this  man  Capon  was  entitled  to  perform  it  is  simply 
this — that  he  was  a  delivery  clerk.  Bat,  say  the 
learned  couosel  for  the  respondents,  not  only  was  ne 
delivery  clerk,  but  sometimes  he  had  power  and 
authoritv  to  make  a  contract.  Suppose  he  had,  what 
then  ?  Was  anybody  misled  by  that  ?  Did  anybody 
act  upon  that  belief  ?  No  one ;  therefore  any  notion 
of  anybody's  acUog  upon  something  that  was  held 
out  and  represented  is  entirely  out  of  the  question. 

It  appcdirs  to  me,  when  one  analyzes  the  matter  it 
comes  to  this  broad  proposition,  that  because  yoa 
have  given  authority  to  your  derk  to  deliver  goods 
(for  tnat  is  the  sole  thing  that  could  be  established 
by  looking  at  the  books  either  of  the  firm  or  of  the 
dock  company),  therefore  if  any  person  in  the 
employment  of  that  master  takes  advantage  of  that 


for  the  purpose  of  committing  a  felony,  thereupon 
that  person  is  invested  with  the  power  to  give  the 
receiver  a  good  title.  I  think  the  state  of  the  law 
would 'have  been  perfectly  clear  without  it,  but  the 
Sale  of  Goods  Act  has  disposed  of  any  such  queatino, 
because  it  says,  '*  Subject  to  the  provisions  of  this 
Act  where  goods  are  sold  by  a  person  who  is  not  the 
owner  thereof,  and  who  does  not  sell  them  under  the 
authority  or  with  the  consent  of  the  owner,  the  buyer 
acquires  no  better  title  to  the  goods  than  the  seller 
had,  ucless  the  owner  of  the  goods  is  by  his  con- 
duct precluded  from  denying" — what— "  the  seller's 
authority  to  sell."  Now,  where  comes  in  here  the 
operation  of  that  saving  clause?  What  authority 
was  there  to  sell  ?  None.  What  representation  was 
there  of  Capon's  authority  to  sell?  None.  There- 
fore, when  one  analyzes  this  case,  the  two  sentences 
with  which  I  commenced  my  judgment  appear  to  me 
to  entirely  dispose  of  it.  This  was  a  theft,  and  the 
thief  could  give  no  better  title  than  he  himself  had — 
which  was  none.  Therefore  it  seems  to  me  luce 
dariua  that  the  appallants  are  entitied  to  succeed, 
and  I  move  your  lordships  to  reverse  the  order 
appealed  from,  with  costs. 

Lord  Magnaghtbn. — I  am  of  the  same  opinion. 
After  what  has  fallen  from  my  nobld  and  learned 
friend  on  the  woolsack  lam  almost  ashamed  to  trouble 
your  lordships  with  any  observations  of  my  own. 
fiut  the  case  is  peculiar  in  one  point  of  view.  I 
cannot  remember  any  case  in  which  the  wealth  of 
learniog  and  argument  was  so  far  beyond  the  value 
of  the  poor  and  commonplace  material  on  which  it 
has  been  expended.  And,  besides,  the  question  is  not 
unimportant ;  the  decision  under  appeal,  if  it  could 
be  supported,  would  have  very  far-reaching  and,  in 
my  opiuion,  very  pernicious  coosequences. 

Yaughan  Williams,  L.J.,  expresses  an  opinion  to 
the  effect  that  the  case  is  difficult.  The  very  learned 
judge  who  differs  from  him  on  the  result  agrees 
with  him  on  this.  Speaking  for  myself,  in  the  view 
I  take  of  it,  I  must  say  that  I  cannot  imagine  a 
plainer  or  simpler  case  than  this. 

Messrs.  Farquharson  Brothers  &  Co,  are  timber 
merchants  in  a  large  way  of  business,  with  a  tarn 
over  exceeding  £200,000  a  year.  They  had  a  con- 
fidential clerk  called  Capon,  whom  they  trusted 
implicitly.  A  short  time  ago  they  discovered  that 
this  man  had  been  robbing  them  for  years,  stealing 
small  lots  of  their  timber  from  time  to  time,  passing 
the  timber  out  of  their  names  in  the  docks  by  means 
of  a  written  authority  they  had  given  him,  and  dis- 
posing of  it  for  his  own  benefit.  They  trace  the 
stolen  timber  to  the  hands  of  Messrs.  King  &  Co. 
They  deaiand  restitution  or  compensation;  the 
demand  is  refused,  and  then  this  action  is  brought. 

What  is  the  defence  ?  Not  that  the  goods  were 
bought  in  market  overt,  though  that  woald  be  no 
defence  now  after  the  conviction  of  the  thief.  Not 
that  Messrs.  Farquharson  led  them  to  believe  that 
Capon  had  their  authority  to  sell  what  they  supposed 
thf^y  bought.  That  defence  is  out  of  the  question. 
They  never  imagined  that  they  were  dealiog  with 
Messrs.  Farqubars  m  or  buying  Messrs.  Fdrquhar«.on'8 
go^is.  Toey  re/er  even  dealt  wifh  Capon  to  their 
knowledge,  they  never  dealt  with  him  in  his  own 
niftme  and  in  his  proper  person.  They  dealt  with  a 
phantom  broker — an  imaginary  being,  created, 
animated,  and  worked  by  Capon  for  his  own  purposes 
under  the  plain  and  unpretentious  name  of  Brown. 
And  from  this  Brown,  whom  they  never  saw  in  the 
fiesh,  and  about  whom  they  never  made  a  single 
enquiry,  they  supposad  they  bought  this  timber. 
Whether  Capon,  who  has  apparently  been  convicted 
of  forgery,  could  have  been  convicted  of  larceny  or 
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not — tliongh  I  thick  he  oould — ^it  seems  to  me 
abenid  tp  suppose  that  by  this  juggle  of  Capon's,  all 
sham  and  pretence  so  far  as  ne  was  conoerned,  the 
property  in  the  stolen  timber  passed  to  Messrs.  King 

If  it  were  permissible,  it  would  be  interesting  to 
enquire  whioh  of  the  two  parties  to  this  litigation 
were  the  more  blameworthy  in  a  moral  point  of  view. 
Tba  plaintifb  trusted  a  man  whom  they  had  long 
known,  and  whom  they  believed  to  be  honeit.  The 
defendants  trusted  a  man  they  had  never  seen,  and 
whom  a  breath  of  suspidon  and  the  most  ordinary 
enquiry  would  have  unmasked.  But  we  have  nothing 
to  do  with  this  matter,  though  it  does  seem  to  have 
entered  into  the  ooniideration  of  the  Court  of  Appeal. 

The  real  defence  is  a  a  singular  one.  It  must 
oome  to  this:  The  defendants  say  to  the  plaintiffs, 
"You,  Messrs.  Farquharson,  have  conducted  your 
business  in  such  an  unbusinesslike  way  that  you 
ought  not  to  have  your  own  goods  back  again. 
This  misfortune,  common  to  you  and  to  us,  is  all 
your  fault.  By  your  blind  and  foolish  confidence  in 
Capon,  and  by  the  written  authority  you  gave  him, 
you  'eoabled'  him  to  commit  this  fraud  upon  us. 
And  so  Mr.  Justice  Ashurst's  famous  dictum  comes 
in." 

This  defence,  in  my  opinion,  has  no  foundation  in 
principle  or  authority.  To  try  the  principle,  take  a 
common  case — a  case  which  everybody  understands. 
Nothing  is  better  settled  than  this — ^that  if  a  person 
buys  a  chattel,  and  it  turns  out  that  the  chattel  was 
found  by  the  person  who  professed  to  sell  it,  the  true 
owner  can  recover  his  property  unless  there  has  been 
a  sale  in  market  overt.  The  right  of  the  true  owner 
is  not  prejudiced  or  affected  by  his  cardessness  in 
losing  the  chattel,  however  gross  it  may  have  been. 
If  I  lose  a  valuable  dog,  and  fiad  it  afterwards  in  the 
possession  of  a  gentleman  who  got  it  from  somebody 
whom  he  believed  to  be  the  owner,  and  paid  for  it 
accordingly,  it  is  no  answer  to  me  to  say  that  he 
never  would  have  been  cheated  into  buying  the  do^ 
if  I  had  chained  it  up,  or  put  a  collar  on,  or  kept  it 
nnder  proper  control.  If  a  person  leaves  a  watch,  or 
a  predous  jewel,  on  a  seat  in  ihe  park,  or  on  a  table 
at  a  cafe,  and  it  gets  into  the  hands  of  a  person  who 
■apposes  that  he  has  bought  it  from  a  rightfid 
possessor,  it  is  no  answer  to  the  true  owner  to  say 
that  it  was  his  own  carelessness  that  enabled  the 
finder  to  pass  it  off  as  his  own.  If  that  be  so, 
how  can  carelessoess,  however  extreme,  in  the 
conduct  of  a  man's  own  business,  preclude  him 
from  recovering  his  own  property  which  has  been 
stolen  from  him  ? 

Nor  is  the  case  without  authority.  In  the  cue  of 
the  Oovernor  and  Company  of  the  Bank  of  England 
▼.  Evans* B  Trustees^  5  H.  L.  Cat.  389,  in  wis  House, 
the  trustees,  who  were  a  corporate  body,  cetUed  upon 
the  Bank  to  replace  stock  whioh  the  Bank  had  sold 
under  a  forged  power  of  attorney,  beariog  the  genuine 
impression  of  the  trustees'  corporate  seal.  The 
defence  of  the  bank  was  that  the  carelessness  of 
the  trustees  in  the  custody  of  their  seal  enabled 
their  clerk  to  impose  on  the  Bank,  and  disentitled 
them  from  requiricg  the  Bank  to  replace  the  stock. 
The  judges  were  consulted.  Their  unanimous  opinion, 
which  this  House  adopted,  was  delivered  by  Mr. 
Baron  Parke.  He  thought  that  tbe  negligence,  if 
there  was  negb'gance,  in  the  custody  of  the  seal 
was  only  remotely  connected  with  the  transfer 
which  the  Bank  set  up  as  good  against  the  trustees, 
and  then  he  proceeds  in  these  words,  at  page  410 : 
*'  If  such  negligence  could  disentitle  the  pUdntiffs,  to 
what  extant  is  it  to  go  ?  If  a  man  should  lose  his 
diequa  book,  or  neglect  to  lock  the  desk  in  whioh  it 
is  kept,  and  a  servant  or  stranger  should  take  it  up,  it 


is  impossible,  in  our  opinion,  to  contend  that  a 
banker  paying  his  forged  cheque  woidd  be  entitled  to 
charge  his  customer  with  that  payment.  Would  it 
be  contended  that  if  he  kept  his  goods  so  negttgently 
that  a  servant  took  them  and  sold  them,  he  must  be 
considered  as  having  concurred  in  the  sale,  and  so  be 
disentitled  to  sue  for  their  conversion  on  a  demand 
and  refusal  P" 

A  somewhat  similar  contention  was  raised  in  the 
more  recent  case  of  Scholfidd  v.  Londetiborough  {Earl)^ 
45  W.  B.  124.  It  was  argued  (and  the  argument 
found  favour  with  some  judges)  that  everybody  who 
accepts  a  bill  of  exchange  owes  a  duty  which  was 
defined  as  '*  the  duty  not  to  be  negligent  as  to  the 
form  of  the  bilL"  That  argument  was  rej«icted  in 
this  House.  But  in  rejecting  it  both  the  Lord 
Chancellor  and  Lord  Watson  made  observations  of 
much  wider  application.  The  Lord  Chancellor  said  : 
*'  I  am  not  aware  of  any  principle  known  to  the  law 
which  should  attach  sucti  consequences  to  a  written 
instrament  when  no  such  principle  is  applicable  in 
any  other  region  of  jurisprudence  where  a  man's  own 
carelessness  has  given  opportunity  for  the  commission 
of  a  crime.  A  man,  for  instance,  does  not  lose  his 
right  to  his  property  if  he  has  unnecessarily  exposed 
his  goods,  or  allowed  his  pocket  handkerchief  to  hang 
out  of  hts  pocket,  but  could  recover  against  a  bond 
fide  purchaser  of  any  article  so  lost,  notwithstanding 
the  fact  that  his  conduct  had  to  some  exteat  assisted 
the  thief."  And  Lord  Watson,  in  his  judgment,  says : 
"  It  is  not  consistent  with  the  general  spirit  of  the 
law  to  hold  innocent  persons  responsible  for  not 
taking  measures  to  prevent  the  commtsrion  of  a  crime 
which  they  may  have  no  reason  to  anticipate." 

The  rules  of  law  applicable  to  this  case  are,  in  my 
opinion,  well  settied.  And  I  would  venture  to 
remind  your  lordships  of  an  observation  nude  by 
Lord  Cairns  in  this  House,  to  the  effect  that  in  cases  of 
this  sort,  where  your  lordships  have  to  perform  the 
disagreeable  duty  of  dAterminiug  which  of  two 
innocent  parties  is  to  suffer  by  the  fraud  of  a  third, 
all  your  lordships  have  to  do  is  to  apply  the  settled 
and  well-known  rules  of  law,  and  apply  them 
rigorously. 

Lord  Shand. — lu  the  course  of  the  argument  I 
felt  that  a  difficulty  arose  in  determiniog  whether 
the  principle  in  the  BrocMesby  case  ought  not  to 
receive  effect  in  favour  ot  the  respondents ;  for  un- 
doubtedly Capon  had  a  general  authority  from  the 
plaintiffs  which  gave  him  power  to  transfer  in  the 
dock  company's  books  the  timber  which  the  respond- 
ents bought,  and  the  liuutation  of  that  authority  to 
certain  sales  of  a  restricted  character  was  unknown 
to  the  purchasers  of  the  timber.  But,  on  the  other 
hand,  I  have  come  to  the  condurion,  without 
difficulty,  that  the  principle  of  that  caie  does  not 
apply,  for  the  reasons  which  have  been  fully  stated 
by  the  Lord  Chancellor,  and  beoause  no  representa- 
tion of  Capon's  authori^  was  made  to  the  respond- 
ents; indeed,  the  respondents  were  not  even  acquainted 
with  the  fact  that  they  were  dealing  with  Capon  at 
all,  but  thougtit  they  were  dealing  with  a  fictitious 
person  whom  he  named  Brown.  On  that  ground, 
therefore,  I  am  of  opinion  that  the  argument  so  much 
pressed  by  the  repondents  fails. 

But  I  am  further  of  opinion  with  your  lordships 
that  the  circumstances  of  the  case  show  that  this  was 
really  a  theft  on  the  part  of  Capon,  and  upon  that 
second  ground  also  I  think  that  the  order  ought  to 
be  reversed.  By  putting  the  goods  in  a  fictitious 
name  Capon  got  them  transferred  to  himself  under 
that  fictitious  name,  and  thereupon  he  disposed  of 
the  goods.  In  so  doing  I  think  that  that  was  a  case 
of  fraudulent  appropriation,  and  really  a  theft  of  the 
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goodt,  and  that  the  property  in  the  gooda  therefore 
never  passed  to  Oapon  or  to  anyone  who  pnrohased 
from  nim*  On  these  grounds  I  oononr  witii  the 
motion  whioh  has  been  proposed. 

Lord  BoBXRTBON.— 'It  seems  to  me  that  the  faots  of 
this  ease  hopelessly  shut  out  the  respondents  from  the 
legal  principles  whioh  they  invoke.  When  it  is 
remembered  that  the  respondents  never  heard  of  the 
appellants  in  oonneotion  with  these  purohasee  during 
their  whole  oonrse ;  that  they  never  knew  of  Oapon's 
ezirtenoe ;  that,  instead  of  dealing  with  Oapon  as  the 
bomt  of  the  appellants,  they  dealt  with  Brown  as 
the  ajgent  of  Bayley ;  that  the  right  they  expected  to 
aoqnire  was  the  right  of  Bayley,  and  not  liie  right  of 
tilie  appellants  at  all — ^it  is  diffioiilt  to  see  how  the 
cases  cited  have  any  bearing  on  the  question.  These 
things  have  nltimatelv  reduced  the  respondents  to 
relying  on  the  fact  uiat  they  paid  their  money  in 
consequence  of  the  dock  company  registering  a 
transfer  in  their  favour  executed  by  Oapon  in  his 
character  of  Brown,  the  previous  tranner  having  been 
executed  in  favour  of  Brown  bv  Oapon  purporting  to 
act  in  his  quality  of  derk  of  tne  respondents.  This 
recognition  was  given  by  the  dock  company  to  the 
transfer  in  favour  of  Brown  in  accordance  with  the 
general  request  of  the  appellants  to  the  dock 
companv  to  honour  Oapon^s  transfers.  The  place 
oooupied,  therefore,  by  this  request  to  the  dock 
company  is  merely  that  it  was  a  causa  $ine  qud  non 
and  not  the  eauta  eauwM  of  the  respondent  being 
involved. 

I  thiok  the  respondents  attach  inordinate  importance 
to  this  fact,  and  that  the  words  '*  disposing  power  " 
are  inapplicable.  The  authority  conferred  on  Oapon 
is  not  contained,  and  does  not  purport  to  be  desoril^, 
in  the  letter  addressed  to  the  dock  company.  That 
letter  was  in  fact  and  of  course  a  great  deal  broader 
than  the  authority  of  the  servant;  for  no  public 
compaoy  would  undertake  to  disotinunate  among 
orders  or  to  supervise  the  exercise  by  a  servant  of  his 
master's  delegated  authority.  Thus  the  dock  company 
were  clearly  bound  to  recognize  the  transfer  by  Oapon 
to  Brown,  and  yet  the  transfer  to  Brown  was  a  fraud. 

This  seems  to  me  to  be  exactly  the  case  of  a 
servant  having  unrestricted  access  to  goods  for  his 
master's  purposes,  and  using  that  access  to  steal  the 
goods  and  sell  them.  In  the  one  case,  as  in  the 
other,  the  innocent  purchaser  parts  with  his  money 
on  getting  the  goods ;  and  does  so,  misled  by  the 
fact  of  poiseesion  given  owing  to  the  dishonest 
servant  having  access  to  the  goods.  And,  unless  the 
master  is  bound  to  all  the  consequences  of  the 
servant's  access,  I  can  see  no  ground  for  the  respon- 
dents' argument  on  *<  disposinff  power." 

Mr.  Lawson  Walton,  whose  mith  in  the  '*  disposing 
power*'  was  less  absolute,  endeavoured  to  piece  on 
to  it  the  oironmstanoe  that  0«pon  had  a  limited 
authority  to  selL  But  here  again  the  ^ts  prednde 
tiie  respondents  from  any  right  to  rely  on  the  dr^ 
camstanoe,  lor  in  the  matters  now  in  question  that 
power  was  nerver  exerdsed  and  never  known.  It 
would  be  extravagant  to  hdd  that  in  these  sales  of 
Bayley's  goods  by  their  agent  Brown,  of  Battersea- 
rise,  we  are  to  xeoognixe  a  mere  excess  of  Oapon's 
anthoritv.  The  existence  of  that  limited  authority 
had  notliing  whatever  to  do  with  the  purchases,  and 
did  not  directly  or  indirectly  ftuMlitate  the  frauds, 
inie  impeUants  ware  wholly  ignorant  alike  of  the 
anthonty  and  the  person  authorized,  and  conse- 
qaentlv  drew  no  inferences  from  the  exereise  of  the 
aatiionty.  The  learned  oounsd  frankly  avowed  that 
he  had  no  case  of  hdding  out;  and  this  being  ao,  I 
do  not  think  that  the  limited  authority  actually  hdd 
by  Oapon  can  do  the  respondents  any  good,    nie 


case  ultimatdy  rests  on  the  fact  that,  as  the 
appellants'  servant,  Oapon  had  the  means  of  making 
away  with  their  goods  if  he  chose  to  steal  them,  and 
tiiat  is  an  imposMle  ground  of  judgment. 

Lord  LiNDLET. — I  also  think  this  case  is  extremdy 
plain  when  it  is  understood. 

Oapon  sold  the  plaintiflEs'  timber  without  their 
authority,  and  sold  it  to  the  defendants.  The  defend- 
ants honestly  bouffht  the  timber,  and  they  had  no 
notice  that  Oapon  nad  no  right  to  sell  it.  But  there 
was  no  sale  in  market  overt,  and  the  Factors  Acts  do 
not  apply.  The  mere  fact,  therefore,  that  the  defend- 
ants acted  honeetly  does  not  confer  upon  them  a  good 
title  as  against  the  plaintiifs,  the  real  owners  of  the 
timber.  The  plaintiffs  are  entitled  to  recover  the 
timber  or  its  value,  unless  they  are  prednded  by 
their  conduct  from  denying  Oapon's  authority  to  sell 
—Sale  of  Gbods  Act,  1893,  s.  21  and  see  s.  61.  Oapon 
sdd  under  the  name  of  Brown,  representing  hinudf 
to  be  an  agent  of  some  persons  named  Bayley,  who 
were  wdl  Imown  in  the  timber  trade.  The  defendants 
bought  on  the  faith  of  his  being  what  he  pretended  to 
be.  What  have  the  plaintiffs  done  which  predudes 
tiiem  from  denying  as  against  the  defendants  Oapon's 
right  to  do  what  he  pretended  he  was  entitled  to  do  ? 
Putting  the  question  in  another  form,  What  have  the 
plaintim  done  to  prednde  them  from  denying  as 
against  the  defendants  Oapon's  right  to  sell  to  them  P 
To  answer  these  questions  it  is  necessary  to  consider 
what  the  plaintifBs  did. 

Oapon  was  the  plaintiffs'  confidenti%l  derk ;  they 
gave  him  a  limited  power  of  sale  to  certain  cuetamers 
and  a  general  written  authority  to  sign  delivery 
orders  on  their  beihalf ,  aAd  the  plaintiffs  sent  that 
written  authority  to  the  dock  company  whioh  stored 
the  plalntifb*  timber.  This  authority  would  of 
course  protect  the  dock  company  in  ddivering 
timber  as  ordered  by  0*pon,  however  fraudulently 
he  might  be  acting,  if  the  dodc  company  had  no 
notice  of  anything  wrong.  By  abusing  his  authority 
Oapon  made  timber  bdonging  to  the  plaintiffs 
deliverable  by  the  dock  company  to  himself  under 
the  name  of  Brown.  In  that  name  he  sold  it  and 
procured  it  to  be  delivered  to  the  defendants.  Wliat 
is  there  here  which  predudes  the  plaintiffs  from 
denying  Oapon's  right  to  sell  to  the  defendants  P 

What  have  the  plaintiffs  done  to  mislead  the 
defendants  and  to  induce  them  to  tmn  Oapon  P 
Absolutely  nothing.  The  question  for  dedtion  ought 
to  be  narrowed  in  this  way ;  for  it  is  in  my  opinion 
dear  that  when  section  21  of  the  Sale  of  Qoods  Act 
has  to  be  applied  to  a  particular  case  the  enquiry 
which  has  to  be  made  is  not  a  general  enquiry  as  to 
the  authority  to  sdl  apart  from  all  reference  to  the 
particultt  case,  but  an  inquiry  into  the  real  or 
apparent  authority  of  the  seller  to  do  that  wtiioh  the 
defendants  say  induced  them  to  buy. 

It  was  pointed  out  by  Paike,  B.  (afterwards  Lord 
Wensleydale),  in  DickinaonY.  Valpy,  10 B.  &  O.  128,  at 
p.  140,  that  '*  holding  out  to  the  wo  Id  "  is  a  looee  ex- 
pression ;  the  *'  holding  out "  must  be  to  the  par- 
ticular individuiil  who  says  he  rdied  on  it,  or  under 
such  dronmstaQoes  of  publicity  as  to  justify  the 
inference  that  he  knew  of  it  and  acted  upon  it  The 
same  prindple  must  be  borne  in  mind  in  deafiog  with 
cates  like  the  present.  I  do  not  m\sdf  see  upon 
what  ground  a  person  can  be  preduied  from  denying 
as  against  another  an  authority  whidi  has  never  been 
given  in  fact,  and  which  the  other  has  never  sup- 
posed to  exist. 

It  was  urged  that  the  dock  company  were  led  by 
the  plaintiffs  to  obey  Oapon's  orders  and  to  ddiver  to 
Brown,  and  that  the  defendants  were  induced  by  the 
dodk  company  to  deal  with  Brown,  or»  at  all  events, 


Vol,  !!• 


[Dee.  18, 1MB.]         THE  WEEKLY  REPORTER. 


981 


H.  L. 


FABQ17HAB80N  BSOTHBBfl  &  Oo.  V.  EjKG  &  Co.— HAHLYN  V.  HOUSTON  &  Co. 


O.A. 


to  pay  him  on  the  faith  of  hia  being  entitled  to  the 
timber;  ao  that  in  fact  the  plaintiffs  through  the 
dock  oompany  misled  the  defendants.  Tiua  u 
ingenione  but  muonnd.  Bxoept  that  delivery  orders 
were  sent  in  the  name  of  Brown  to  the  defendants 
and  were  acted  on  by  the  dook  oompany,  there  is  no 
eridenoe  connecting  the  dock  oompany  with  the 
defendants  in  these  transactions ;  and  the  answer  to 
the  contention  is  that  the  defendants  were  misled 
not  by  what  the  plaintiffs  did,  nor  by  what  the 
plaintiffB  authorised  the  dock  company  to  do,  but  by 
Oapon's  frauds. 

It  is,  of  course,  true  that  by  employing  Oapon  and 
trusting  him  as  they  did  the  plaintiffs  enaUea  him  to 
transfer  the  timber  to  any  one ;  in  otiier  words,  the  ' 
plaintiffin  in  one  sense  enabled  him  to  cheat  both 
themselves  and  others.  In  that  sense  every  one  who 
has  a  servant  enables  him  to  steal  whatever  is  within 
bis  reach,  But  if  the  word  "  enable"  is  used  in  this 
wide  sense  it  is  clearly  untrue  to  say,  as  Mr.  Justice 
Ashnrst  said  in  Lickbarrow  v.  Maaon,  2  T.  B.  63 
*'that  whenever  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  the  third,  he  who  has  enabled 
anoh  thkd  person  to  occasion  the  loss  must  sustain 
it."  Such  a  doctrine  is  far  too  wide,  and  tiie  cases 
referred  to  in  the  argument  and  commented  on  by 
Yanghan  Williams,  L.  J.,  show  that  it  cannot  be  relied 
upon  without  considerable  qualification. 

Lamb  v.  Attenborough,  which  is  very  like  this,  is  a 
I^Dod  illustration  of  the  unsoundness  of  the  doctrine 
in  question  if  taken  literally.  Johnson  v.  OrSdit 
LyonnaU  Co.  is  another  illustration  to  the  like  effect. 

8o  far  as  I  koow,  the  doctrine  has  never  been 
judidsUy  applied  where  nothing  has  been  done  by 
one  of  the  innocent  parties  who  has  in  fact  misled  the 
other :  see  Story  on  Agency,  section  133. 

In  Vickert  v.  Hertz  the  defendant  acted  on  the 
faith  of  a  document  signed  by  the  plaintiff.  So  in 
Babcock  v.  Lato9on» 

In  BroMeihy  v.  Tem]^ance  Building  Society  the 
bank  advanced  money  on  the  faith  of  the  document 
signed  by  the  plaintiff,  and  the  defendants  who  had 
paid  off  the  bank  were  entitled  to  the  benefit  of  the 
bank's  security.  In  Henderson  v.  Williams  the 
defendant  acted  on  orders  given  by  the  owner  of  the 
goods ;  the  action  was  defended  on  his  behalf,  and  he 
had  entrusted  the  ^(oods  to  Fletcher,  to  whom  the 
defendant  had  attained.  Those  cases  do  not  really 
assist  the  defendants.    Nor  does  Dyer  v.  Pearson. 

In  the  present  case,  in  my  view  of  it,  Oapon  simply 
stole  the  plaintiffs'  goods  and  sold  them  to  the 
defendants,  and  the  defendants'  title  is  not  improved 
by  the  circumstances  that  the  theft  was  the  result  of 
an  ingenious  fraud  on  the  plaintiff^  and  on  the 
defendants  alike.  The  defendants  were  not  in  anv 
way  misled  by  any  act  of  the  plaintiffs  on  which 
they  placed  reliance;  and  the  plaintiffs  are  not, 
therefore,  precluded  from  denying  Oapon's  authority 
to  selL 

The  question  which  the  defendants  pressed 
Mathew,  J.,  to  leave  to  the  jury,  and  which  the  late 
Master  of  the  BoUs  and  Yaughan  Williams,  L.J., 
thought  ought  to  have  been  iSt  to  them — ^namely, 
"  Did  the  piaintifliB  by  their  conduct  enable  Oapon  to 
hold  himself  out  as  the  owner  of  the  soods  or  as 
having  the  power  to  dispose  of  them  P "  would,  in 
my  opinion,  have  been  seriously  misleading  unless 
accompanied  by  explanations  which  would  have 
taken  out  of  it  the  element  of  error  introduced  by 
the  word  *<  enable."  I  feel  very  strongly  the 
observation  that  if  the  defendants  are  right  the 
Factors  Acts  would  never  have  been  wanted. 

In  my  opinion  Mathew,  J.,  was  qaite  right  in 
leaving  to  the  jury  the  question  as  lie  temed  it: 
"  Did  the  plainUffiB  so  act  as  to  hold  Oapon  out  to 


defendants  as  their  agant  to  sell  goods  to  the  defend- 
ants P  "  The  verdict  is  unimpeachable,  and  it  is  ^tal 
to  the  defendants. 

The  appeal  ought  to  be  allowed  with  costs  both 
here  and  oelow. 

Order  of  Court  of  Appeal  reversed  and  Judgment  of 
Matheto,  J,,  restored,  with  costs  here  and  below. 

Solicitors,  Ward,  Perks,  A  McKay;  Banning  A  Co. 


(Sourt  of  A99eal 

• 

Prom  K  B.  Div.  ) 

(OoUins,  M.R,  and  Romer  and  >  Nov.  19. 

Mathew,  L.JJ.)  ) 

Hamltn  v.  Houston  &  Oo.  (a.) 

Principal  and  agent — Partnership — Liability  of  firm 
for  wrongftd  act  of  partner — Scope  of  authority — 
Act  done  in  course  of  business — Illegal  means — 
Partnership  Act,  1890(53  <fc  54  Vict,  c.  39),  ss.  5,  10. 

The  defendant  firm,  which  consisted  of  two  partners, 
H,  and  S,,  carried  on  business  €u  grain  merchants,  the 
whole  management  being  under  the  control  of  JET.  It  was 
in  the  course  of  the  firm* s  business  to  obtain  by  legitimate 
means  information  cu  to  contracts  made  by  competitors  in 
business.  H.  bribed  a  derk  of  the  plaintiff,  who  carried 
on  a  competing  business,  to  give  him  access  to  the  plain- 
tiff's books,  and  thereby  break  his  contract  of  service  with 
the  plainiiff.  In  an  action  to  recover  damages  from  the 
firm  for  the  wronafut  act  of  H., 

Hdd,  thai  thejSrm  was  liable. 

Application  by  the  defendants  for  judgment  or  a 
new  trial  in  an  action  tried  before  Kennedy,  J.,  and  a 
jury. 

The  action  was  brought  to  recover  damages  for 
wrongfully  induomg  a  clerk  in  the  service  of  the 
plaintiff  to  commit  a  breach  of  his  contract  of  service 
with  the  plamtiff. 

The  plaintiff  carried  on  business  as  a  grain 
merchant.  The  defendant  firm,  which  consisted  of 
two  partners,  Houston  and  Strong,  also  carried  on 
business  as  grain  merchants. 

The  plaintiff's  cause  of  action  was  that  Houston 
had  bribed  a  clerk  in  the  plaintiff's  service  to  ^ve 
Houston  information,  by  showing  him  the  plaintiff's 
books,  witii  regard  to  the  plaintiff's  customers  and 
his  contracts  with  them,  and  that  by  the  use  of  such 
information  Houston  had  damaged  the  plaintiff's 
business. 

Strong  took  no  part  in  the  manasement  of  the 
business  of  the  defendant  firm,  whicn  was  entirely 
under  the  control  of  Houston,  and  it  was  admitted 
that  Strong  had  not  in  any  way  authorised  the  acts 
complained  of. 

The  jury  found,  in  answer  to  questions  left  to  them 
by  the  learned  judge,  (1)  that  Houston  induced  and 
procured  the  plaintiff's  derk  to  break  his  contract  of 
service  with  the  plaintiff  by  dishonestly  and  im- 
properly communicating  to  Houston  knowledge 
obtained  by  the  derk  in  the  course  of  his  employment 
in  the  plaintiff's  office  in  regard  to  the  private  and 
confidential  nature  of  his  employer's  business;  (2) 
that  it  caused  damage  to  tne  plaintiff;  (3)  that 
Houston  so  acted  in  order  to  obtain  advantages  in 
business  for  the  defendant  firm,  and  bdiev^  his 
actions  to  be  for  the  interest  of  tiie  defendant  firm ; 

(a.)  Beported  by  F.  G.  BttoKBB,  Esq.,  Barrister- 
at-Law. 
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(4)  that  it  was  in  the  oonrie  of  bnsineM  of  the 
cMendant  firm  to  obtain  by  legitimatt  means  infor- 
mation in  regard  to  the  oontiMts  made,  or  tendered 
for  with  brewers  and  with  bayecs  of  grains  hy  com- 
peting firms ;  (5)  that  the  moneys  paid  by  Qonston 
to  the  plaintiff's  olerk  were  paid  for  or  in  considera- 
tion of  the  information  which  the  derk  obtained  for 
hun ;  (6)  that  the  moneys  paid  to  t^e  derk  were  the 
moneyv  of  the  defendant  firm;  (7)  and  that  the 
defendant  firm  profited  by  what  Houston  did. 

ISie  jury  assessed  the  damages  at  £750,  and 
Kennedy,  J.,  directed  judgment  to  be  entered  for 
the  plaintiff  for  that  amount. 

The  defendants  applied  for  judgment  or  a  new 
triaL 

By  section  5  of  the  Partnership  Act,  1890,  '*  Every 
partner  is  an  agent  of  the  firm  and  his  other  partners 
for  the  purpose  of  the  business  of  the  partnership; 
and  the  acts  of  every  partner  who  does  any  act  for 
canning  on  in  the  usual  way  business  of  the  kind 
carried  on  by  the  firm  of  whidi  he  is  a  member,  bind 
the  firm  and  his  partners,  uoless  the  partner  so  acting 
has  in  fact  no  authority  to  act  for  the  firm  in  the 
parikmlar  matter,  and  the  person  with  whom  he  is 
dealing  either  knows  that  he  has  no  authority,  or 
does  not  know  or  believe  him  to  be  a  partner." 

By  section  10,  "Where  by  any  wrongful  act  or 
omission  of  any  partner  acting  in  the  ordinary  course 
of  the  business  of  the  firm,  or  with  the  authority  of 
his  co-partners,  loss  or  injury  is  caused  to  any  person 
not  bemg  a  partner  in  me  firm,  or  any  penidty  is 
incurred,  the  firm  is  liable  therefor  to  the  same 
extent  as  the  partner  so  acting  or  omittiog  to  act." 

Tindal  Atkinson,  K,0,,  and  Spencer  Bower,  for  the 
defendants. 

Ruegg,  K,C.t  and  Montague  Shearman,  for  the 
plaintiff. 

The  following  cases  were  dted  :  Potdton  v.  London 
and  South-Weslem  Bailway  Co.,  16  W.  B.  309.  L  B. 
2  Q.  B.  634 ;  Swift  v.  Jewshury,  22  W.  B.  319,  L.  B. 
9  Q.  B.  301 ;  Dyer  ▼.  Munday,  43  W.  B.  440,  [1895] 
1  Q.  B.  742. 

Collins,  M.B. — In  my  opinion  the  learned  judge 
was  right  in  entering  judgment  as  he  did  on  the 
findings  of  the  jury.  It  appears  that  Strong  was  a 
sleeping  partner  in  the  firm  which  consisted  of  him- 
sdf  and  Houston,  and  that  he  had  given  authority  to 
Houston  to  act  on  his  behalf  in  all  matters  relating 
to  the  business  of  the  firm.  The  jury  have  found 
that  part  of  that  business  was  the  obtaining  by 
legitimate  means  information  in  regard  to  contracts 
made  by  competing  firms.  It  was  therefore  within 
the  scope  of  Houston's  authority  to  obtain  such 
information  by  legitimate  means.  Being  armed  with 
^t  authority,  Houston  resorted  to  bribing  a  derk  of 
the  plaintiff  who  was  carrying  on  a  competing 
business,  to  give  him  access  to  the  plaintiff's  badness 
books.  It  is  said  that  Houston,  in  doing  tbis  wrongful 
act,  was  acting  so  completely  outside  the  scope  of 
the  authority  conferred  ou  him  by  Strong  that  the 
firm  osnnot  be  held  responsible  for  it.  It  is  con- 
tended that  an  act  done  by  a  partner  which  has 
for  its  object  something  illegal  cannot  be  within  the 
scope  of  his  authoritv.  But  was  the  end  which 
Houston  had  in  view  illegal  P  I  do  not  think  it  was. 
One  of  the  objects  of  the  defendants'  business,  and, 
indeed,  one  of  the  well-known  means  of  carryiog  on 
any  sudi  buiiness,  was  to  obtain  information  as  to 
what  competing  budnesses  were  doing.  The  obtaining 
of  such  information  was  within  the  scope  of  Houston's 
authority,  as  the  jury  have  in  effect  found,  and  the 
end  which  he  had  in  view— viz.,  the  obtaining  of  such 
information,  was  not  in  itself  illegal.     It  is  now 


dearly  established  that  a  prindpal  may  be  hdd 
liable  for  the  fraud  or  other  tort,  and  even  for  tbe 
crimei,  of  his  agent,  if  the  agent  was  at  the  time 
eogaged  on  an  act  bdonging  to  the  dass  of  acts 
wmoh  were  within  the  scope  of  his  authority.  Tbe 
mere  fact  that  a  tort  or  a  crime  has  been  committed 
does  not  necessarily  take  the  act  out  of  the  scope  of 
authority.  The  best  test  to  apply  is  that  which  was 
applied  by  Kenned]^,  J.,  in  the  case — whether  the 
partner  was  illegitimately  doing  that  which  was 
legitimatdy  in  the  course  of  his  business.  If  the 
thing  which  he  is  doing  is  legitimatdy  in  the 
oourse  of  his  business,  then  he  is  acting  within  the 
scope  of  his  authority,  even  though  he  seeks  to  effect 
it  by  illegal  means,  and  his  partner  must  take  the 
consequences.  That  is  what  is  enacted  by  section  10 
of  the  Partnership  Act.  The  case  of  Swift  v. 
Jewehury,  which  was  cited  in  argument,  was  before 
that  Act.  The  rule  seems  to  me  to  rest  not  so  much 
on  the  doctrine  of  implied  authority  or  holding  out 
as  on  this  prindple— Hthat  where  a  person  diooses 
an  agent,  moving  an  opportunity  of  judging  his 
character,  and  intends  to  take  the  benefit  of  his 
acting  successfully,  it  is  only  fair  that  he  should  also 
take  the  ride  of  his  acting  outdde  his  authority  by 
doing  illegally  something  within  the  scope  of  his 
authority,  and  that  he  rather  than  the  person  who 
deals  with  the  agent  should  bear  the  cansequenoes. 
I  therefore  think  that  the  appeal  should  be  dismissed. 

BoiCEB  and  Mathew,  L.JJ.,  concurred. 

Appeal  dismisaed, 

Solidtors  for  the  pbuntiff.  Wood  &  WooUon. 

Sdidtor  for  the  defendants,  (7.  J,  WUkineon. 


From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Stirling  and  {       Aug.  7,  1902. 
Ck}sens-Hardy,  L. JJ.)  j 

Dunn  v.  Buoknall  Bbothbhs. 
Dunn  v.  Donald  Cureie  ft  Co.  (a.) 

Ship — Bill  of  lading — Liability  of  shipowner  for  delay 
in  delivery  of  goods — Carriage  tf  otfier  goods  intended 
for  enemy — Arrest  of  ship— Exception  of  restraint  of 
princes — Damages — Loss  of  market. 

The  plaintiffs  during  a  time  of  war  shipped  goods  on 
the  defendant^  vessel  under  a  bill  of  lading  containing  an 
exception  of  liability  for  loss  or  damage  occasioned  hy 
restraint  of  princes.  The  defendants  took  oh  hoard 
other  goods  which,  as  they  knew,  were  intended  for  the 
Queen's  enemies.  The  vessel  was  arrested  by  the  British 
authorities  before  the  goods  were  landed,  and  a  suit  was 
instituted  in  the  Prize  Court.  In  the  resuU,  the  goods 
intended  for  the  enemy  were  confiscated ,  but  the  ship  was 
released.  In  an  action  brought  by  the  plaintiffs  for  con-- 
sequent  delay  in  the  delivery  of  their  goods, 

Meld,  that,  even  supposing  that  the  defendants  Jiad  not 
intended  to  land  the  goods  unthout  the  consent  of  the 
proper  authorities,  they  were  not  entitled  to  rely  on  the 
exception  to  excuse  themselves  from  the  consequences  of  a 
peril  which  their  own  negligence  had  contributed  to  bring 
about. 

Held,  also,  t?iat  the  measure  of  damages  to  which  the 
plaintiffs  were  entitled  vxu  the  difference  between  the 
market  value  of  thtir  goods  at  the  time  when  they  ought  to 
have  been  delivered  and  the  market  value  at  the  time  when 
they  were  in  fact  delivered. 

Appeal  from  the  judgment  of  Mathew,  J.,  at  the 
trial  of  an  action  witnout  a  jury. 

(a.)  Beported  by  F.  G.  B^okbb,  Esq.,  Barristor- 
at-Law. 
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The  plaintiffi  were  shippen  of  goods  by  the 
defendants'  vessel,  The  Maahona,  from  New  York 
to  ports  in  South  Afric*. 

The  action  was  brought  for  the  loss  sustained  by 
the  nlaintifEi  by  reason  of  delay  in  the  delivery  of  the 
goods  at  their  destination. 

The  delay  was  alleged  by  the  plaintiffs  to  be  doe 
to  the  negligence  of  the  defendants  in  permitting  to 
be  loaded  on  board  The  Mashona  goods  which  were 
liable  to  oonflsoation,  sxioh  goods  consisting  mainly  of 
breadstofb,  which,  it  was  said,  were  intended  for  the 
Qoeen's  enemies  in  the  Transvaal. 

The  ship  sailed  on  the  5th  of  November,  1899, 
after  war  between  Great  Britain  and  the  Boer 
Bepnblics  liad  been  declared. 

The  bills  of  lading  of  the  goods  alleffed  to  be 
intended  for  the  enemy  were  dated  one  on  the  17th  of 
October,  and  the  others  on  the  2nd  of  November,  and 
they  contained  the  following  special  olanse :  '*  As  any 
cargo  which  may  be  deemed  to  be  for  the  Transvaal 
and/or  Orange  Free  State  is  liable  to  be  detained, 
intercepted,  confiscated,  and/or  otherwise  restrained 
in  the  ports  of  Gape  Oolony  or  Natal,  it  is  agreed  by 
the  shipper  in  accepting  this  bill  of  lading  that  the 
steamer,  her  owners,  charterers,  and/or  agents  are 
released  from  all  responsibility  ui  respect  of  goods  so 
detained,  intercepted,  confiscated,  and/or  otherwise 
restrained." 

No  such  clanse  appeared  in  the  bills  of  lading  issued 
to  the  plaintiffs,  but  they  contained  an  exception  of 
liability  for  loss  or  damage  occasioned  by  restraint  of 
princes. 

The  vessel  arrived  at  Algoa  Bay  on  the  5th  of 
December.  The  bills  of  lading  and  the  ship's  manifest 
showed  the  ohacactcr  and  the  destination  of  the  goods. 
The  vessel  was  boarded  by  an  officer  of  H.M.S. 
Partridge,  who  examined  her  manifest  and  ascertained 
that  the  goods  were  intended  for  ulterior  delivery  in 
the  Transvaal.  The  Mashona  was  arrested  and  taken 
to  Cape  Town  by  order  of  the  naval  authorities.  A 
suit  was  instituted  in  the  Prize  Court  at  Oape  Town 
for  the  confiscation  of  the  goods  and  the  condemna- 
tion of  the  ship,  as  aiding,  or  attempting  to  aid, 
trading  operations  with  the  enemy ;  and  the  ship  was 
detained,  pending  the  proceedings,  from  the  6th  of 
December  tiU  the  end  of  the  following  March.  By 
the  judgment  of  the  Prize  Court  certain  of  the  goods 
on  board  were  found  to  be  intended  for  the  enemy  and 
were  confiscated.  The  ship,  however,  was  released ; 
but  it  was  held  by  the  court  that  reasonable  ground 
had  been  shown  for  arresting  her,  and  the  owners 
were  ordered  to  pay  the  costs  of  the  captors,  except 
the  coet  of  bringing  the  vessel  round  to  Cape  Town.  In 
consequence  of  these  proceedings  great  delay  was 
occasioned  in  the  delivery  of  the  plamtiffB'  goods. 

At  the  trial  Mathew,  J.,  found  as  a  fact  that  the 
agents  of  the  ship  knew  the  true  character  of  the 
goods  which  were  subsequently  confiscated  and  the 
intention  with  which  they  were  shipped  and  their 
liability  to  confiscation,  and  were  guilty  of  negli- 
gence and  breach  of  duty  to  the  plainti£EB  in  per- 
mitting them  to  be  put  on  board.  With  TBsp&ot  to 
the  damages,  he  held  that,  as  the  defendants  knew 
that  the  object  of  the  plaintifb'  shipment  was  to 
iupply  the  British  troops  in  South  Africa,  and  that 
the^  goods  would  sell  at  a  much  higher  price  if 
delivered  in  due  course  than  if  delivered  at  a  later 
time,  when  a  large  importation  of  similar  goods 
wonld  force  prices  down,  the  true  measure  of  damages 
in  the  case  of  goods  delivered  sound  was  the  difference 
between  the  market  rates  when  the  goods  ought  to 
have  been,  and  when  they  were  in  fact,  delivered ;  and, 
further,  that  the  defendants  were  liable  for  deteriora- 
tion to  certain  of  the  goods  caused  by  the  delay. 

The  defendants  appealed. 


Cbrtw,  K.Ct  and  LewU  Noad,  for  the  defendants 
Buoknall  Brothers. 

Sir  Edward  Clarke,  K.  a.,  SeruXUm,  K,C.,  and  F.  D. 
Mackinnon,  for  the  defendant!  Donald  Ourrie  &  Co. 

Aequith,  K,C.,  Bray,  K,C,,  and  F.  W.  HoUama,  iat 
the  plaintiffs. 

C7ur.  adv.  vM, 

Aug.  7.— CoLUNB,  M.B.,  read  the  following  judg- 
ment of  the  court:  This  is  an  »ppeal  from  the 
decision  o!  Mathew,  J.,  in  favour  of  the  plaintiffs, 
who  claimed  damages  from  the  defendants  for  delay 
ia  the  delivery  of  goods  shipped  by  the  plaintiffs  on 
the  defendants'  steamship  MaaJuma  for  carriage  to 
Algoa  Bay.    The  bills  of  lading  under  which  these 

foods  were  shipped  excepted  liability  for  loss  or 
amage  occasion^  by  restraint  of  princes.  The  ship 
sailed  from  New  York  with  the  ^intiffs'  goods  on 
board  shortly  after  the  outbreak  of  war  with  the 
Transvaal.  On  her  arrival  at  Algoa  Bay  she  was 
arrested  by  H.M.S.  Partridge,  when  it  was  found 
that  she  contained  goods  consigned,  if  not  to  the 
Transvaal  Government,  certainly  to  residents  in  the 
Transvaal.  The  ship  was  accordingly  taken  to  Table 
Bay,  and  the  case  was  brought  before  the  Prize 
Court,  who  condemned  the  goods,  but  released  the 
ship,  ordering  the  owners  to  pay  the  costs  of  the 
captors  save  those  of  briogiog  the  ship  round  from 
Algoa  Bay,  holding  that  '*  there  was  reasonable  and 
probable  cause  for  seizin  e  the  ship,  that  there  was 
certaioly  carelessness  in  ts&ing  the  cargo  on  board  at 
New  York,  and  though  the  intention  wa«,  perhaps, 
not  to  have  landed  them  without  the  consent  of  tiie 
proper  authorities,  stiU  the  ship  had  the  goods  on 
board."  In  consequence  of  these  proceedings  the 
delivery  of  the  plainti£b'  goods  was  delayed  for 
several  months;  the  learned  judge  has  hcdd  them 
entitled  to  damages  based  on  the  difference  of  ti^e 
market  value  at  the  time  they  ought  to  have  been 
delivered  in  ordinary  course  and  the  time  at  which 
they  were  in  fact  delivered.  The  defendants  deny 
liability  altogether  and  dispute  the  measure  of 
damages. 

The  defendants'  contention  on  the  first  point  is  that 
at  the  time  of  shipment  they  had  reasonable  grounds 
for  supposing  that  by  arrangements  existing  at  South 
African  ports  ships  containing  cargo  consigned  to 
the  eneoDj  would  be  allowed  to  proMed  on  giving  a 
bond  in  £10,000  for  the  disohar^  of  such  p^oods  into 
the  hands  of  the  British  authorities  at  then:  ultimate 
pott  of  destination  within  British  territory,  and  that 
their  intention  in  proceeding  to  Algoa  Bay  was  to 
report  the  facts  to  the  British  authorities  uiere  and 
act  as  directed  by  them — an  intention  which  was 
defeated  by  the  intervention  of  The  Partridge  before 
they  had  time  to  carry  it  out;  and  they  relied  on  the 
case  of  The  Mercuriue,  Edwards's  Adm.  Bep.  53, 
in  suijport  of  this  contention.  We  are  of  opinion 
that,  if  such  was  their  real  intention  (and  the 
Prize  Court  use  the  word  "perhaps  "  in  referring  to 
it  in  the  passage  above  cited),  it  affords  no  defence 
to  this  action.  The  court  have  found  in  the  passage 
above  cited  that  there  was  carelessness  at  New  York, 
and  that  there  was  reasonable  and  probable  cause 
for  seizing  the  ship.  Bven  if  the  finding  of  the 
court  were  not  conclusive  on  this  point,  in  our 
opinion  the  course  which  the  defendants  took  in 
carrying  the  enemies'  goods  without  the  knowledge 
and  consent  of  the  other  shippers  was  abreadiof 
duty  towards  them,  and  was  in  effect  to  court  deten- 
tion, even  if  they  had  a  well-founded  hope  of  being 
able  to  give  such  explanations  to  the  autiiorities  as 
would  avoid  the  condemnation  of  the  ship^  They 
took  the  risk  of  escaping  detention  without 
I  oonsolting    the    plaintiffi   on   the  matter.       They 
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are  primd  fade  liable  to  the  plaintiffs  for  late 
delivery,  and  can  only  ezouse  themselves  by  the  ex- 
ception. *  But  it  is  quite  dear  that  they  cannot  rely 
npon  an  exception  to  excuse  themselves  from  the 
consequences  of  a  peril  which  their  own  negligence 
contributed  to  bring  about.  The  principle  is  thus 
stated  in  Carver  on  Carriage  by  Sea  (3rd  ed.),  s.  16  : 
"A  shipowner  will  not  be  exonerated  from  losses 
Arising  from  any  of  these  e^tcepted  causes  when  there 
has  been  any  neglect  on  his  part  to  take  all  reasooable 
steps  to  avoid  them.*'  See  also  section  77  of  the  same 
work,  citing  The  Xantho,  36  W.  B.  353. 12  App.  C«s.  503, 
and  Bo  wen,  L*J.  in  Steinman  v.  Angier  Line  {Limited)  t 
39  W.  B.  392,  [1891]  1  Q.  B.  619.  The  converse  case 
of  the  owner's  right  against  the  shipper  is  given  by 
Lord  Tenterden  in  his  treatise  on  Shipping,  chapter 
7,  as  an  instance  of  an  unquestionable  liability — ^and 
is  quoted  by  Lord  Campbeli,  C.J.,  in  Braee  v.  Mait- 
land,  4  W.  B.  647,  6  E.  &  B.  470:  <<  The  merchant 
must  lade  no  prohibited  or  uncustomed  goods  by 
which  the  ship  may  be  subjected  to  detention  or 
forfeiture  " ;  and  the  liability  of  the  shipowner  under 
the  express  contract  of  the  bill  of  lading  is  at  least  as 
dear  as  that  implied  as  resting  on  the  merchant. 
Here,  as  pointed  ont  by  Mathew,  J.,  there  can  be  no 
doubt  as  to  the  conduct  of  the  shipowners.  They 
had  taken  advice  and  caused  a  clause  to  be  introduced 
into  the  biUs  of  lading  delivered  to  the  shippers  of 
goods  for  the  Transvaal,  pointing  to  the  possibility 
of  detention  and  excusing  themsdves  from  liability. 
Indeed,  the  defendants'  counsd  contended  that, 
inasmuch  as  their  conduct  was  ddiberate,  and  with  a 
view  to  carry  such  cargo  to  its  destination  only  if  the 
British  authorities  sanctioned  it,  tlie  case  came  within 
The  Mercuriua,  and  the  shipowners  were  excused.  It 
certainly  seems  a  startling  contention  that  a  liability 
for  the  oonsequenoes  of  an  act,  which  would  attach  if 
the  act  were  done  negligently,  would  be  excused  if  it 
were  shown  that  the  act  was  done  ddiberatdy.  The 
question  whether  the  conduct  of  the  owners  has  been 
such  as  to  justify  the  condemnation  of  the  ship  is 
quite  independent  of  their  responsibLlity  to  the 
shipper  for  detention  brought  about  by  their  act, 
negligent  or  deliberate.  If  negligence  in  not  taking 
all  proper  precautions  to  avoid  the  excepted  perils 
debfun  them  from  rdyin^  on  the  exception,  how  can 
they  better  their  position  by  showing  that  they 
ddiberatdy  encountered  it,  even  thoojui  they  had 
hopes  more  or  less  sanguine  of  avoiding  serious 
detention?  They  dearly  had  no  right  to  speculate 
on  possible  immunity  at  the  risk  of  the  plaintiffis 
without  oonsulting  them.  In  our  opinion,  therefore, 
on  the  undisputed  facts  in  this  case  their  liability  is 
dearly  established. 

The  only  rrnnaining  question  is  whether  the  learned 
judge  was  wrong  in  nis  direction  to  the  referee  as  to 
the  measure  of  damages.  On  this  part  of  the  case 
The  Parana,  25  W.  B.  596,  2  P.  D.  118,  was  strongly 
relied  upon  by  the  appellants  as  establishing  that  the 
plaintifb  could  be  entitled  to  nothing  more  than 
interest  on  the  value  of  the  goods  when  they  ought  in 
ordinary  course  to  have  been  landed  down  to  the  date 
of  actual  ddivery,  and  they  contended  broadly  that 
damages  could  not  be  recovered  for  loss  of  market  on 
a  voyage  by  sea.  But  we  do  not  understand  The 
Parana  as  establishing  any  such  general  proposition. 
There  can  be  no  absolute  peremptory  rule  taking 
voyages  by  sea  out  of  the  prindples  which  regulate 
the  measure  of  damages  on  oreacm  of  other  contracts. 
It  is  only  because  the  possible  length  of  voyages  and 
the  consequent  uncertainty  as  to  the  times  of  arrival 
may  in  many  cases  eliminate  the  supposition  of  any 
reasonable  expectation  as  to  the  state  of  the  market 
at  the  time  of  arrival  that,  as  a  general  rule,  damases 
for  loss  of  market  by  late  ddivery  are  not  recoveraole 


from  the  carrier  by  sea.  It  is  certainly  not  a  rule  of 
law ;  it  is  only  an  inference  of  fact  that  from  the 
drcumstances  of  the  ca^e  no  reasonable  assumption  as 
to  the  state  of  the  market  at  the  time  of  arrival  could 
have  been  a  factor  in  the  contract  between  the  parties. 
But,  as  the  means  of  sea  transit  improve,  voyages  of 
three  and  four  weeks'  duration  may  be,  and  are  now, 
ac3omplidied  with  almost  absolute  certainty,  and  the' 
state  of  the  market  at  the  reasonably  calculated 
date  of  arrival  may  well  be  a  vital  factor  present  to 
the  minds  of  both  parties  at  the  time  of  making  the 
contract.  Wherever  the  drcumstances  admit  of 
calculations  as  to  the  time  of  arrival  and  the  probable 
fluctuations  of  the  market  being  made  with  the 
same  degree  of  reasonable  certainty  in  the  case  of 
a  sea,  as  of  a  land,  transit  there  can  be  no  reason 
why  damages  for  late  delivery  should  not  be  calcu- 
lated accoKling  to  the  same  prindples  in  both  cases. 
This,  indeed,  if  it  were  not  sdf-evident,  would  seem  to 
follow  from  the  illustrations  given  by  Mellish,  L.J., 
himself  in  delivering  the  judgment  of  the  Court  of 
Appeal  in  The  Parana.  After  giving  other  instances, 
he  says,  2  P.  D.,  at  p.  121 :"  Or  if  it  is  known  to  both 
parties  that  the  goods  will  sdl  at  a  better  price  if 
they  arrive  at  one  time  than  if  they  arrive  at  a  later 
time,  that  may  be  a  ground  for  giving  damages  for 
their  arriving  too  late  and  sdling  for  a  lower  sum." 
And  he  adds :  **  But  there  is  in  this  case  no  evidence 
of  anything  af  that  kind."  Here  the  learned  judee 
has  found  as  a  fact  **  that  it  was  known  to  the  defend- 
ants what  the  object  of  the  plaintiffs'  shipment  was— 
namdy,  the  supply  of  the  British  troops,  and  that  the 
goods  would  sdl  at  a  much  higher  price  if  delivered 
in  due  course  than  at  a  later  time  when  a  large 
importation  of  similar  goods  would  force  prices 
down."  The  appellants,  indeed,  suggested  that 
evidence  was  wanting  to  support  these  findings,  but 
on  the  admitted  facts  it  seems  to  us  a  case  of  res  ipia 
loquitur  as  to  the  inference  which  both  ]^arties  musi 
have  drawn  as  to  the  purpose  of  the  shipment  and 
the  probable  effect  of  dday  in  delivery.  And,  as  is 
wdl  Imown  to  practitioners  in  the  Commerdal  Court, 
cases  are  there  conducted  on  the  basis  of  mutual 
admissions  which  do  not  always  appear  in  the  formal 
record.  We  are  of  opinion,  therefore,  that  the  j^dg^ 
ment  of  the  learned  judge  was  right  on  all  points, 
and  that,  consequently,  this  appeal  must  be  dismissed* 

Appeal  diemisied. 

Solidtors  for  the  plaintiffs,  EoUama,  Son,  Coward, 
A  ffawksley. 

Solicitors  for  the  defendants,  W*  A.  Grump  &  Son; 
Parker,  Qarrett,  <fc  Holman. 


July  18,  19, 
1902. 


From  Chan.  Biv. 

(Vaughan  Williams,  Bomer,  and  | 

Stirling,  L.JJ.) 

Babitabd  Castle  Ubban  Distbiot  Cottncil  t;. 
WiLSOiT.  (a.) 

Water — School^ Swimming  hath—Domeetic  purpoaea^ 
Trade,  manufacture,  or  businesB ^Waterworks  Glauiea 
Act,  1847  (10  Vict.  c.  17),  8.  dZ^Waterworka  Clauses 
Act,  1863  (26  &  27  Vict,  c.  93),  ss.  12,  n—Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss.  56,  58,  65. 

A  supply  of  water  for  a  swimming  hath  constructed 
and  required  for  the  purposes  of  the  business  of  a  scJiool 
is  not  a  supply  of  water  for  "  domestic  purposes  "  within 
the  meaning  of  section  53  of  the  Waterworks  Glauses  Act, 

(a.)  Beported  by  J.  I.  SxiBLma,  Bsq.,  Barrister- 
at-Law. 
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1847,  hU  ia  a  supply  for  tJie  purpotea  of  a  "  trade, 
manufadure^  or  huainesa  "  within  iection  12  of  the 
Watenoorks  ClaweB  Ad,  1863. 

Decieion  of  BadUey,  J.  (50  W,  E.  92,  [1901]  2  Ch. 
olojf  reveraect* 

This  was  aa  appeal  from  a  deoiaon  of  BaoUey,  J. 
(iworted  60  W.  B.  92,  [1901]  2  Oh,  813). 

The  plaiiiti£Gi  were  the  urban  sanitary  authority  for 
the  distriot  of  Barnard  OMtle,  in  the  county  of  Durham, 
and  under  the  authority  of  the  Public  Health  Act, 
1875,  and  the  Aota  incorporated  therewith,  provided 
a  water  supply  for  the  district.  Under  section  56  of 
that  Act  they  might  charge  for  water  a  water  rate 
assessed  on  the  premises  supplied,  or  might  enter  into 
agreements  on  other  terms ;  by  section  58  they  could 
supply  water  by  measure;  and  by  section  65  thev 
might  supply  water  for  trading  purposes  on  suon 
oonditionB  as  might  be  agreed  upon  between  them- 
lelyes  and  the  persons  supplied. 

The  defendants  were  the  goyemors  of  the  North- 
Eastem  County  School,  Barnard  Castle.  This  school 
was  not  carried  on  for  purposes  of  profit,  but  was  a 
charity  administered  under  a  scheme  settled  by  the 
Charity  Commissioners  in  1882. 

The  school  had  accommodation  for  three  hundred 
boarders  and  fifty  day  boys,  and  was  supplied  with 
water  by  the  plaintiflEs  lor  drinkinff,  washing,  cooking, 
and  other  domestic  purposes  at  me  usual  rate  levi^ 
l>y  them  in  the  district  lor  domestic  purposes,  and  for 
orioket  ground  and  steam-boUer  by  special  agreement. 

In  1896  the  goremors  erected  on  their  premises 
a  swimming  bath  with  a  cubical  capacity  of  35,000 
gallons.  The  plaintiffii  supplied  the  water  for  this 
bath  under  a  special  agreement  till  March,  1899,  when 
they  gave  the  governors  notice  that  in  future  the 
ohttrge  for  water  would  be  6d.  per  thousand  gallons, 
which  was  the  usual  price  paid  for  water  supplied  in 
the  district  for  trade  purposes.  The  governors  refused 
to  agree  to  this,  and  the  plaintiffs  brought  tiie  present 
action  against  them  for  a  declaration  that  the 
govemorB  were  not  entitled  to  demand  or  receive 
firom  the  plainti£Es  a  supply  of  water  for  the  swimming 
bath  as  for  domestic  purposes  within  the  meaning  of 
the  Waterworks  Clauses  Acts,  1847  and  1863,  as 
incorporated  by  the  Public  Health  Act,  1875,  and  that 
the  pUintiffifi  were  entitled  to  payment  from  the 
defendants  for  the  bath  at  the  rate  of  6d.  per  1,000 
gallons,  and  that  the  plaintifb  were  entitled  to  out 
off  the  water  till  payment  was  made,  and  an  injunction 
to  restrain  the  defendants  from  taking  the  water 
except  as  water  for  purposes  other  tlum  domestic 
purposes  within  the  meaning  of  the  Aots. 

The  prospectus  of  the  school  stated  that  a  swimming 
batii  was  provided  and  that  the  swimming  bath  fee 
was  3s.  6d.  a  term,  payable  by  every  boarder.  A 
swimming  master  was  kept  to  instruct  the  boys,  and 
a  fee  was  paid  by  such  day  boys  as  used  the  bath. 

Buckley,  J.,  held  that  the  water  for  the  swimming 
bath  was  supplied  for  domestic  purposes  within  section 
12  of  the  "Waterworks  Clauses  Act,  1863,  and  dismissed 
the  action. 

The  plaintiff!i  appealed. 

By  section  53  of  the  Waterworks  Clauses  Act,  1847, 
"  Every  owner  and  occupier  of  any  dwelling-house  or 
part  of  a  dwelling-house  within  the  linuts  of  the 
special  Aot  shall  ...  be  entitled  to  demand  and 
receive  from  the  undertakers  a  sijffioient  supply  of 
water  for  his  domestic  purposes." 

By  section  12  of  the  Waterworks  Clauses  Act,  1863, 
"  A  supply  of  water  for  domestic  purposes  shall  not 
include  a  supply  of  water  for  eattle,  or  for  horses,  or 
for  washing  oazriages  where  such  horses  or  carriages 
are  kept  for  sale  or  hire  l^  a  oommon  carrier^  or  a 
-sapply  for  any  trade,  manufacture,  or  business,  or 


for  watering  gardens,  or  for  fountams,  or  for  any 
ornamental  purpose." 

Upjohn,  K.C,  and  8»  G.  Luahington,  for  the 
appellants. — ^The  supply  of  water  for  a  swimming  bath 
is  not  a  supply  for  domestic  purposes  within  section 
12  of  the  Waterworks  Clauses  Aot,  1863.  It  is  really 
a  supply  for  the  purposes  of  a  trade — the  trade  of  a 
school.  The  Legislature  cannot  have  coutemplated 
laying  such  a  heavy  burden  on  a  water  company  as 
to  enable  anyone  to  require  an  unlimited  supply  for 
domestic  purposes. 

They  referred  to  Smith  v.  MuUer,  [1894]  1  Q.  B. 
192;  Pidgeon  v.  Great  Yarmouth  Waterworha  Co., 
[1902]  1  K.  B.  310,  50  W.  R.  Dig.  183;  Buahy 
V.  Chesterfield  Waterworka  and  Gaa  Light  Co.,  6  W.  B. 
515,  B.  B.  &  E.  176;  Liakeard  Union  v.  Liaheard 
Waterworka  Go,,  30  W.  E.  292,  7  Q.  B.  D.  505. 

A.  T,  Lawrenoa,  KC,  and  E.  C,  Glen,  for  the 
respondents. — The  swimming  bath  is  merely  an 
adjunct  to  the  school  and  is  not  used  for  the  purposes 
of  the  business  of  the  schooL  Bathing  must  be  con- 
sidered a  domestic  purpose. 

They  referred  to  Bristol  Waterworka  Co.  v.  Uren,  15 
a  B.  D.  637,  33  W.  K.  Dig.  239. 

Upjohn,  K.C»,  replied. 

Vaughan  Williams,  L.  J.— This  case  is  a  trouUe-^ 
some  one,  and  in  my  judgment  depends  entirely  upon 
a  question  of  faot  as  to  which  different  nunds  may 
arrive  at  different  condosions.  According  to  my 
view  we  have  not  very  complete  information  as  to 
what  the  circumstances  are  from  which  we  are  to 
draw  our  inferences  of  fact.  In  construing  an  Aot 
of  Parliament  I  do  not  think  it  a  right  course  to 
pursue  to  ask.  Is  this  particular  case  one  which  it 
would  be  right  or  reasonable  for  the  Legislature  to 
include  wit^  the  enabUns  powers  of  such  or  such  a 
section  P  and  I  do  not  think  myself  that  it  is  a  proper 
way  to  approach  the  particular  case  with  which  we 
have  to  deal  here  to  ask  whether  it  is  likely  that  the 
Legislature  in  passing  the  Waterworks  Clauses  Acts 
of  1847  and  1863  could  have  intended  that  a  supply 
of  water  for  large  swimming  baths  for  schools  should 
be  included  under  the  term  "  for  domestic  purposes." 
It  seems  to  me  that  a  g^reat  part  of  Mr.  TJpjohn's 
argument  is  based  upon  the  sugg^estion  that  it  was 
not  l&ely  that  the  Legislature  mtended  to  put  a 
water  company  or  a  local  authority  who  supply 
water  in  such  a  position  that  they  would  have  to 
supply  a  large  swimming  bath  with  water.  I  do  not 
thuuL  it  right  to  deal  with  the  Aot  in  that  way.  We 
ought  to  look  at  the  words  of  the  statute,  and 
unless  their  natural  construction  would  lead  to 
some  absurd  result  we  ought  to  give  them 
their  natural  meaning.  Now,  section  63  of  the 
Waterworks  Clauses  Act»  1847,  provides  that  "  eveiy 
owner  and  occupier  of  any  dwelling-house  "  within 
the  district  "  shall  be  entitled  to  demand  and  receive 
a  sufficient  supply  of  water  for  his  domestic  purposes.*' 
We  have  got  to  say  what  is  the  meaning  ox  the  words 
"for  his  domestic  {purposes"  when UMd in  relation 
to  owner  and  oocupier  of  any  dwelling-house.  On 
looking  at  the  cases  which  have  been  decided  on  this 
section  it  is  plain  that  it  cannot  be  said  that  the 
domestic  purpose  must  be  one  which  has  to  be 
attained  inside  the  dwelling-house  of  the  occupier  or 
that  it  must  be  such  as  is  essential  to  the  occupation 
of  the  house,  or  even  to  the  healthy  occupation  of  the 
house.  It  is  plain  on  the  authorities  that  there  is  no 
such  limitation  of  the  meaning  of  domestic  purposes. 
Before  dealing  with  the  authorities  I  wish  to  say  a 
word  about  section  12  of  the  Waterworks  Clauses 
Act,  1863.  [EQs  lordship  read  the  section.]  The 
^inference  which  I  draw  from  those  express  statutory 


104 


THE  WEEKLY  REPORTER. 


[1)06.1^,1908.] 


Vol.  tit 


OouBT  OF  Appeal         Babvabd  Oabtlie  Usban  Dibtbiot  CoxriroiL  v.  Wilson.         Ooubt  of  Appeal. 


esoeptions  is  that  the  things  thus  exoepted  would 
before  the  Act  of  1863  have  fallen  with  the  meanioi^ 
of  domeBtio  purposes  in  section  63  of  the  Act  of  1847, 
and  that  it  was  necessary  to  have  an  express  statutory 
provision  to  take  them  out  of  that  seotiou.  A  remark- 
able instance  of  what  was  held  to  be  intended 
under  the  term  domestic  purposes  before  the 
Act  of  1863  is  to  be  found  in  Buahy  v.  Chester- 
field  Waterworks  and  Oas  Light  Co,,  in  which  it  was 
held  that  an  occupier  who  kept  a  carriage  and  a 
horse  for  prirate  use  was  entitled  to  call  on  the 
water  company  to  supply  him  under  the  head  of 
domestic  purposes  with  water  for  the  horse  and  for 
washing  the  CMriag<».  In  giving  judgment  Lord 
Campbell,  C.J.,  said:  "The horse  and  carriage  ware 
for  private  use,  and  were  kept  on  the  premises.  That 
being  so,  the  water  used  for  them  was  applied  to 
domestic  use.  If  that  be  not  so,  I  do  not  see  how  we 
are  to  distinguish  betweto  a  horse  so  kept  and  a  dog 
or  cat  The  horse  and  carriage  are  kept  for  the  use 
of  the  occupier  of  the  house  for  his  health  and  enjoy- 
ment in  an  outhouse  belonging  to  his  premiies."  In 
tiiat  judgment  Brie  and  &ompton,  JJ.,  agreed. 
After  that  decision  it  seems  to  me  impossible  to  say 
that  water  which  is  applied  for  the  purpose  of  making 
a  house  more  convenient  or  for  increasing  its  amenities 
to  the  ovmer  or  occupier  is  not  supplied  for  domestic 
purooses.  That  decision  was  approved  in  Bristol  Water- 
works  Co,  V.  Wren,  when  Smith,  J.,  who  delivered  the 
judgment  of  the  court,  said :  **  In  our  judgment  water 
used  for  the  mere  amenities  of  the  house  such  as  in  this 
case,  the  watering  of  the  pleasure  garden  surrounding 
and  attached  to  and  occupied  with  the  house,  may 
legitimately  and  fairly  be  held  to  be  used  for  domestic 
purposes  within  the  meaning  of  the  statute  in 
question."  I  cannot  doubt  after  reading  these  two 
cases  that  if  the  water  is  really  used  for  the  more 
convenient  occupation  of  the  house  or  for  the 
purpose  of  iocreasing  its  amenities  to  the  owner  or 
occupier   that   is  pHmd  facie    a  user  for  domestic 

Surposes.    And  I  do  not  thiuk  that  you  can  cut 
own  the  rule  by  saying  that  the  user  must  be  one 
which  18  usual,  and  that  it  is  not  usual  to  have  a 
swimming  bath  in  a  dwelling-house,  and  therefore 
water  supplied  for  it  is  not  a  domestic  use  within  the 
meaning  of  the  section.    I  cannot  agree  vdth  that 
view.    If  that  were  the  trae  rule  I  think  the  courts 
would  have  been  obliged  to  hold  that  a  supply  of 
water  for  a  fixed  bath  was  not  a  supply  for  domestic 
purposes,  for  when  the  Act  of  1847  was  passed  the 
houses  in  the  United  Kingdom  which  had  not  a  fixed 
bath  were  in  a  large  majority,  and  even  now  in  the 
twentieth  century   I    think  that    no  person  could 
come  to  the  9onclusion  that  a  majority  of  them  are 
provided  with  fixed  baths.    I  think,  therefore,  that  the 
true  definition  of  "  domestic  purposes  "  is  that  which 
I  have  already  stated— namely,  the  purpose  of  making 
a  house  more  convenient  or  increasing  its  amenities. 
Another  limitation  which  has  been  suggested  is  that 
the  user  must  be  reasonable  with  reference  to  the 
capacity  of  the  water  company  or  the  water  authority 
to    Bu^ly  their  district.     In   the  present  case  the 
plaintifiGs  admit  their  capacity  to  supply  the  defend- 
ants' swimming  bath,  but  they  say  they  are  entitled  to 
make  a  special  charge  for  so  doing.    Then  it  was 
said,  suppose  every  occupier  in  the  district  insisted 
on  having  a  supply  of  water  for  a  swimming  bath. 
But  you  must  consider  the  Act  of  Parliament  having 
regard  to  the  real  facts,  and  it  is  idle  to  suggest  that 
everyone  would  require  a  supply   of  water  for  a 
swimming  bath,  which  in  fact  could  only  be  wanted 
in  exceptional  circumstances.    Then  it  is  said  that  the 
supply  required  must  be  reasonable  as  regards  the 
subject-matter.    I  cannot  find,  either  in  the  Act  or  in 
any  of  the  decided  cases  any  trace  of  such  a  limitation.  I 


As  regards  the  exception  in  section  12  of  the  Act  of 
1863,  that  *'  a  supply  of  water  for  domestic  purposes 
shall  not  include  a  supply  for  any  trade,  manufacture, 
or  business,"  I  sg^ee  that  the  cirrying  on  of  a  school 
is  a  business  within  the  meaning  of  those  words, 
but  I  also  agree  with  Buckley,  J.,  that  the 
fact  that  a  house  is  used  for  the  purpose  of  a  business 
does  not  ]prevent  tlie  use  of  water  for  domestic 
purposes  within  that  house.  The  mere  fact  that  in 
such  a  house  there  is  a  swimming  bath  does  not  make 
the  supply  of  water  to  the  bath  a  supply  for  the 
purposes  of  the  busmess.  It  may  still  be  a  supply  for 
the  domestic  purposes  of  the  residents  in  the  house. 
The  conclusion  at  which  Buckley,  J.,  arrived  was  that 
this  swimming  bath  was  used  in  order  that  the 
occupation  of  the  house  by  the  boys  might  be  moie 
healthy.  If  that  is  a  right  oondnsion  of  fact,  the 
supply  of  water  to  the  bath  would  be  for  domestic 
purposes  within  the  meaning  of  the  Act  of  1847,  and 
would  not  be  a  supply  for  any  trade,  manufacture,  or 
business.  It  is  saiid  that  this  conclusion  of  fact  is 
wrong,  and  that  the  proper  conclusion  to  arrive  at  is 
that  tiie  bath  was  not  erected  for  the  healthy 
occupation  of  the  school  by  the  boys,  but  for  the 
purpose  of  teaching  swimming  to  the  boys.  I  under- 
stand  that  both  my  brethren  think  that  this  is  the 
right  conclusion  in  fact,  and  I  do  not  think  I  ought 
to  difESsr  from  them,  though  I  should  have  preferred  to 
have  further  information  upon  this  point  I  assent, 
therefore,  to  the  appeal  being  allowed,  but  I  base  my 
decision  on  the  ground  that  the  bath  is  used  for  the 
purpose  of  manng  the  teaching  of  the  school  more 
effectual,  and  not  for  the  purpose  of  making  the 
occupation  of  the  house  more  convenient.  But  I  do  not 
intend  to  dedde  that  a  supply  of  water  to  a  swimming 
bath  is  necessarily  in  every  case  a  supply  for  non-> 
domestic  purposes. 

BoMBK,  L.  J. — ^As  this  case  gives  rise  to  questions 

of  great  general  importance  I  feel  it  right  to  state  my 

view  of  them.      It  has  been  argued  on  behalf  of  the 

defendants  that  the  only  test  whether  a  supply  of 

water  is  required  for  domestic  purposes  within  the 

meaning  of  the  Act  of  1847  is  to  see  whether  the 

water  is  used  or  consumed  by  an  occupier  for  the 

private  purposes  only  of  himseu,  his  household,  and 

his  premises.      In  my  opinion  that  is  too  wide   a 

proposition.    Let  me  give  one  example  to  show  that 

the  suggested   test   would  not   be  a   proper    one. 

Suppose  that  water  supplied  at  high  pressure  (as  it 

generally  is)  were  used  by  an  occupier  to  drive  a 

dynamo  for  the  purpose  of  lighting  his  house  by 

electricity.    In  my  opinion,  it  could  not  be  said  that 

such  a  user  of  the  water  would  be  a  use  for  domestic 

purposes.    Again,  could  an  occupier,  who  had  a  very 

large  garden  attached  to  his  house,  call  upon  a  water 

company  to  fill  with  water  a  pond  which  he  chose  to 

dig  in  his  garden  for  the  purpose  of  boating  ?     I 

think  such  a  use  of  the  water  would  not  be    for 

domestic    purposes    within    the    meaning   of    the 

Act.      In  considering   what  is   a  domestic  purpose 

regard   must   be   had   to   the   ordina^   habits    of 

domestic  life  in  this  country.     And  I  think  that 

regard  should  be  had,  in  considering  the  question, 

also  to  what  is  a  reasonable  user,  as  tested  by  the 

amount  of  water  required.    I  think  this  is  shown  by 

section  17  of  the  Act  of  1863,  which  imposes  a  penalty 

on  any  person  supplied  with  water  who  "  wilfully  or 

negligently  causes  or  suffers  any  pipe    •    •    •    or 

other  apparatus    .    .    .    to  be  so  used  or  contrived 

as  that  tne  water  supplied  to  him  is  or  is  likeJy  to  be 

wasted,  misused,  unduly  consumed,  or  contandnated." 

In  detcorminiog  what  is  to  be  reg^ded  as  a  domestic 

purpose,  I  think  you  ought  to  consider  not  only  the 

consumer  but  also  the  obligation  of  the  water  com" 
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pany  or  authority  to  afford  a  oompulsory  sapply  to  their 
dutrict  lor  domestio  porpoMS.    It  ib  a  very  serioos 
qnestton  if  it   is  to  be  held  that  in  every  case  in 
which  an  oconpier  deures  to  have  a  supply  of  water 
for  hie  enjoyment  and  pleasore  the  water  oompany  or 
authority  are  bound  to  supply  him  without  regard  to 
the  ordinary  requirements  of  their  distriot  Tot  the 
puxposee  of  drinkiog,  washing,  and  sanitatioD,    Let 
me  give  an  example  to  show  what  I  mean  by  saying 
th«t  you  mutt  take  a  reasonable  view  of  what  is  a 
domestio  purpose.    I  agree  that  a  householder  would 
be  entitled  to  allow  his  dog  or  his  oat  to  drink  the 
water  supplied  for  domestic  purpoBOi,  and  to  use  it  for 
washing  them.    So»  again,  as  has  been  decided,  he 
might  use  the  water  for  washing   his   horse   and 
cuziage  and  for  watering  the  horse.    There  must,  how- 
ever, be  some  limitation.  Suppose  a  wealthy  proprietor 
ohoee  to  keep  other  tam<)  animals — for  instance,  a  tame 
elephant,  would  it  be  reasonable  for  him  to  call  upon 
a  water  compaoy  to  supply  him  with  water  to  fill  a 
special  bath  for  the  elephant  P    In  my  opioion  that 
would   not    be   a   supply   for  domestic   purposes. 
Again,  it  might  be  refttooable  to  use  the  water  to  fill 
a  Bmall  tank  for  gold  fish.    But  suppose  an  occupier 
wished  to  keep  a  private  aquarium,  and  wanted  a 
supply  of  runniog  water  to  keep  tbe  specimens  in  it 
ativoy  I  should  not  be  disposed  to  hold  diat  he  could 
oall  on  a  water  compaoy  to  furnish  him  with  such  a 
supply#     In  my  opinion  yoa  must  approach  each 
oase  with  regard  to  its  particular  circumitaaces,  and 
see  whether  the  supply  of  WAter  which  is  wants  i  is 
reasonably  a  supply  for  domestio  purposes.    Again, 
take  the  oiroumstanoes  of  the  present  case.    I  am  not 
prepared  to  say  that  in  every  oase  a  supply  of  water 
to  a  swiomung  bath  erected  by  the  owner  of  a  house 
would  be   a  supply   for  domestic  purposes.     If  a 
person  chooses  to  construct  a  swimming  bath  he  is 
not,  in  my  opinion,  entitled  to  call  on  a  company  to 
supply  the  bath  with  water  for  his  reoreation  or 
pleasure  on  the  ground  that  the  supply  is  required 
for  domestio  purposes  within  the  meaning  of  the  Acts. 
But  whether  that  be  so  or  not,  looking  at  the  oiroum- 
stanoes of  the  present  oase  I  think  tde  water  for  the 
bath  is  not  required  for  domestic  purposes.    lu  my 
judgment  the  bath  was  really  constructed,  and  is 
requited  and  used,  for  the  purposes  of  the  business  of 
the  fohool,  and  not  for  thexlomestic  purposes  of  tbe 
school  considered  as  the  dotnn§  or  home  of  the  boys. 
That  being  so,  I  think  this  appeal  should  be  allowed. 

Btibunq,  L.J. — ^This  case  is  one  of  some  difficulty. 
The  question  arises  upon  the  construction  of  two 
seotJons  in  two  Acts  of  Parliament  which  have  already 
created  difficulties  and  will  probably  do  so  again.  I 
wish  to  oonfine  my  observations  as  nearly  as  possible 
to  what  is  neoessary  to  the  decision  of  the  present  case 
and  not  to  deal  witili  any  general  propositions  of  law. 
[His  lordship  read  seotion  d3  of  the  Act  of  1847,  section 
12  of  the  Aot  of  1863,  and  continued :]  It  ii  plain 
from  the  dedded  oases  that  the  words  "  domestic 
purposes  "  in  seotion  53  of  the  Act  of  1847  ought  to 
receive  a  wide  and  not  a  narrow  constroction.  That 
is  shown  by  Bushy  v.  Chesterfield  Waterworks  and  Oas 
Light  Co.  At  the  same  time  I  do  not  tbink  that  thf^ 
words  can  be  treated  as  having  an  unlimited  meaning. 
Speaking  for  myself,  I  am  not  prepared  to  say  that 
every  one  of  the  cases  which  are  excepted  by  seotion 
12  of  the  Act  of  1S63  woold,  but  for  that  exception, 
have  been  included  ucder  domestic  purposes  in  section 
63.  I  think  some  of  the  exceptions  must  have  been 
introduced  merely  by  way  of  precaution.  In  Busby  v. 
Chesterfield  Waterworks  and  Oas  Light  Co,  the  decision 
was  based  on  the  fact  that  the  horse  and  carriage  was 
kept  for  private  use,  and  I  am  not  satisfied  that  the 
court  there  would  have  come  to  the  same  conclusion  if 


they  had  been  kept  for  purposes  of  trade.  The  ques- 
tion in  the  present  case  is  whether  a  supply  of  water 
to  a  swimming  bath  at  a  school  is  a  supply 
for  domestic  purposes  or  for  the  purposes  of  the 
bnsioess  of  the  school.  For  myself  I  am 
not  prepared  to  say  that  if  the  owner  or 
occupier  of  a  house  constructed  a  swimming  bath 
simply  for  the  use  of  himself  and  his  household  a 
supply  of  water  to  it  would  not  be  a  supply  for 
domestic  purposes.  For  the  present  purpose  I  will 
assume  that  it  would.  But  if  the  occupier  carried  on 
the  business  of  teaching  svrimming  and  used  the  bath 
fertile  purpose  of  giving  lessons  in  swimming  it  is 
admitted  tluit  that  would  be  a  use  of  the  water  for 
purposes  of  a  business  within  the  exception  contained 
in  section  12  of  the  Aot  of  1863.  The  present  case 
lies  between  the  two  cases  I  have  put.  I  agree  with 
the  deoirion  of  Buckley,  J.,  that  the  carrying  on  of 
the  school  is  a  business.  Then  comes  this  difficulty,  in 
order  to  carry  on  the  business  of  a  school  there  must 
be  residences  for  the  boys.  But  the  fact  that  those 
residences  form  part  of  and  are  for  the  purposes  of  a 
school,  does  not  prevent  their  constituting  the  home 
of  the  boys,  and  I  tiiink  that  a  supply  of  water  to  the 
h:)U8e  in  which  the  boarders  live  would  be  a  supply 
for  domestic  purpofes.  I  am  not  there  prepared  to 
differ  from  Pidgeon  v.  Great  YarmotUh  Waterworks  Co, 
But  looking  at  all  the  oiroumstanoes  of  the  case,  I 
have  come  to  the  conclusion  that  this  swiomiing  bath 
is  used  not  for  the  purposes  of  the  school  considered 
as  the  home  or  residence  of  the  boys,  but  for  the 
purposes  of  the  business  of  the  school.  In  the 
prospectus  this  swimming  bath  is  put  forward  as  one 
of  the  advanteges  of  the  school,  and  it  is  stated  that  a 
separate  fee  is  to  be  charged  for  the  use  of  it.  I 
think  the  inference  to  be  drawn  is  that  the  bath  is 
used  for  one  of  the  educational  purposes  of  the  school ; 
in  other  words,  it  is  used  for  the  purposes  of  the 
business  which  is  carried  on  at  the  school.  Upon  this 
question  of  fact,  therefore,  I  differ  with  the  greatest 
respect  from  the  conclusion  of  Buckley,  J.,  and  I 
think  that  this  appeal  should  be  allowed. 

SolicitorB,  Doyle,  Devonshire,  A  Woodhouse,  for  /. 
Ingram  Dawson,  Barnard  Castle ;  Huntington  &  Leaf, 
for  A,  jT.  Piper,  Barnard  Oastle. 


From  K.  B.  Div.  j 

(Collins,  M.B.,  and  Mathew  and  [       July  11,  1902, 
Cozens-Hardy,  L.JJ.)  ) 

BOBINSON  QOLD  MiNINO  Co.  (LIMITED)  AND  OtHSBS 

V,  Alliajsoe  Ma&ine  and  General  Assubanox 
Co.  (Limited),  (a.) 

Insurance — Bullion — Detainments  of  foreign  government 
— ** Free  of  capture,  seizure,  and  detainments** — 
Seizure  by  enemy  of  property  of  its  own  subbed— 
Commandeering  of  geld. 

The  plaintiffs,  a  gold  mining  company  incorporated 
under  the  laws  of  the  South  African  Republic,  insured 
gold  whilst  on  transit  from  the  mine  to  the  United 
Kingdom  with  tlie  defendants  against  arrests,  restraints^ 
and  detainments  of  kings,  princes,  and  people.  The 
policy  contained  this  clause :  **  Warranted  free  ofapiure, 
seizure,  and  detention  and  the  consequences  thereof,  or 
any  attempt  thereat,  piracy  excepted,  and  also  from  all 
etmseguenoes  of  riots,  civil  commotions,  hostilities,  or 
warlike  operations,  whether  before  or  after  declaration  of 
war,**  While  in  transit  the  gold  was  seized  at  the 
frontier  under  orders  from  the  Government  of  the  South 

(a.)  Beported  by  BaaKiNB  Bsid,  Esq.,  Barrister- 
at*Law. 
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African  Republic,  At  ihoU  time  war  had  not  been 
declared  against  Great  Britain,  but  the  commandoes  had 
been  called  outt  and  evidence  woe  given  that  the  seizure 
VHU  in  accordance  with  the  laws  of  the  Republic. 

Seldt  tJuU  tJ^e  defendants  were  not  liable,  as  the  loss 
was  caused  by  **seizure^^  within  the  meaning  of  the 
exception  in  the  policy. 

Judgment  of  Phillimore,  J.,  50  W.  R.  109,  [1901]  2 
K,  B.  919,  affirmed. 

Appeal  by  the  plamtifiBs  from  a  deoiflion  of  Philli- 
more, J.  (50  W.  B.  109,  [1901]  2  K.  B.  919). 

The  plaintiffa  were  ten  gold  mining  companies 
incorporated  under  the  laws  of  and  carrying  on 
boBineM  in  the  late  Soath  African  Bepablio,  who  by 
the  action  sooght  to  have  the  defendants  declared 
liable  nnder  a  policy  for  loss  of  gold  commandeered 
by  the  Bxecative  Gooncll  of  the  Goyernmeat  of  the 
Transvaal  Bepublio  on  the  eve  of  the  war  of  that 
state  with  this  country. 

Under  tiie  policy  tiie  ^Id  was  insured  against 
arrests,  restraints,  and  detamments  of  kings,  princes, 
and  people  while  in  transit  from   the   companies' 
mines   at   Johannesburg  to  the  United  Kingdom. 
The  poUcy  contained  the  following  exception  clause : 
'*  Warranted  free  of  capture,  seizure,  and  detention, 
and  the  consequences  thereof  or  any  attempt  thereat, 
piracy  excepted,  and  also  from  ail  consequences  of 
riot,  civil  commotioni,  hostilities,  or  warlike  opera- 
tions whether  before  or  after  the  declaration  of  war." 
On  the  2ud  of  October,  1899,  gold  to  the  value  of 
£223,750,   to   which  the  policy  attached  while  in 
course  of  transit  from  the  mines  to  the  coast,  was 
*'  commandeered  "  at  Yereeninginff ,  the  last  station  on 
the  Transvaal  territory,  by  offidaiu  of  the  Tranivaal 
Qovemment,  acting  under  the  orders  of  the  Executive 
Oounoil,  and  on  the  9th  of  October  a  further  quantity 
of  gold  amounting  to  £11,800  was  seized  at  a  bank 
at  Johannesburg,  where  it  had  hwa  deposited  by  the 
plaintiffs.    In  addition  to  relying  on  the  ''free  of 
capture  and  seizure  "  clause,  the  defendants  pleaded 
the  same  points  of  defence  as  were  raised  in  the  case 
of  the  Brief ontein   Consolidated  Mines   (Limited)   v. 
Janson,  49  W.  B.  660,  [1901]  2  K.  B.  419. 

Phillimore,  J.,  held  that  the  lots  was  caused  by 
"  seizure  "  within  the  meaning  of  the  exemption  in 
the  policy  and  that  the  defendants  were  not  naUe. 
The  plaintiffs  appealed. 

Lawson  WaUofi,  K,C,,  J.  A»  Hamilton,  K,G,,  and 
John  DovSf  for  the  plaintiffs. 

Lord  Robert  Cecil,  K.C.,  Alfred  Lyttdton,  K.C., 
and  Loehnis,  for  the  defendants. 

OoLLiNSy  M.B. — In  this  case  a  large  quantity  of 
sold  was  consigned  by  a  subject  of  the  late  South 
African  BepubUc,  or  at  any  rate  by  a  person  living 
under  the  protection  of  the  laws  of  tbat  republic, 
to  this  country,  and  the  gold  was  insured  with  the 
defendants  during  transit  against  *'  arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people." 
During  transit  the  ^old  was  commandeered,  and  the 
defendants  denied  liability,  contending  that  the  loss 
fell  within  the  exempting  words  of  the  policy, 
"  Warranted  free  of  capture,  seizure,  and  detention, 
and  the  consequences  thereof,  or  any  attempt  thereat, 
piracy  excepted,  and  also  from  all  consequences  of 
riots,  commotions,  hostUities,  or  warlike  operations, 
whether  before  or  after  declaration  of  war.''  A  few 
days  before  the  deduation  of  war  the  gold  was 
arrested  at  Yereeninging  by  an  official  of  the  South 
African  Bepublic,  under  orders  of  the  government  of 
that  state.  The  commandoes  had  then  been  called  out 
and  the  railway  and  its  staff  had  been  taken  over  by 
the  government  of  the  republic.  In  these  drouiB' 
stances  the  plaintifb  claimed  nnder  the  policy  as 


upon  a  loss    caused  by  au  •*  arrest,  restramt,  and 
detainment  of  kings,  princes,    and  people."     The 
defendants  said  the  loss  did  not  come  within  these 
words,  but  that  if  it  did,  it  came  within  the  exception 
contained  in  the  warranty  clause.    The  plaintiffs  were 
placed  in  this  difficulty :  The  risks  insured  aminst, 
within  whioh  they  sought  to  bring  the  case  implied  an 
act  of  superior  force  or  of  paramount  authority  which 
they  were  not  in  a  position  to  resist.    To  socceed 
they  had  to  bring  in  the  element  of  force  and  at  the 
same  time  to  attenuate  that  element  as  far  as  possible 
so  as  to  prevent  the  application  of  the  exception  con- 
tained in  the  warranty  dause.     They  had  to  get  in  a 
sufficient  element  of  force,  but  not  enough  to  briog 
the  case  witiiin  the  meaning  of  the  exception.     What 
did  they  do  P    They  attempted  to  get  over  the  diffi- 
culty by  saying  that  there  was  evidence  upon  which 
we  might  hold  that  there  had  been  an  aoqniescenoe 
on  the  part  of  the  owners  of  the  gold  to  hand  it  ov«r 
to  the  Qovemment  of  the  Bepublic  under  the  law  of 
the  state,  and  that  amounted  to  an  '<  arrest"  but  not 
to  a  *'  seizure  "  within  the  meaning  of  the  exoeptioD. 
That  certainly  is  an  attempt  to  draw  a  very  fine  line, 
and,  speaking  for  myself,  I  think  the  learned  counsel 
who  attempted  to  argue  the  question  failed  to  get  out 
of  the  difficulty.    What  was  the  evidence  P    There 
had  been  an  ultimatum   at   the  time,  which   wsb 
immediately  followed  by  the  calling  out  of  the  forces 
of  the  country.    That  in  itself  was  a  prelim|paiy  of 
warlike  operations,  and  which  led  to  the  suspension  of 
the  constitution,  letting  in  the  maxim  solus  popm 
suprema  lex,  a  maxim  of  law  that  stands  above  wllaw. 
The  taking  possession  of  the  gold  for  the  benefit 
of  the  country  in  those  circumstances  brings  the 
case,  in  my  judgment,  within  the  word  ••  seizure 
as    it    was     intended     by    the    parties      to     be 
construed  in  the  exception.    To  attempt  to  argue 
that  the  surrender    of    property  under   snoh    off- 
oumstances  was  not  a  yielding  to  a  via  major,  and 
that  the  taking  possession  was  not  a  '*  seizure     aeentf 
littie  short  of  impossible.    Cases  have  been  referred 
to  with  a  view  to  show  that  such  an  act  of  authont/ 
was  not  a  "seizure."     But  when   those  oases  are 
looked  into  they  really  support  the  contrary  w^ 
In  Cory  v.  Burr,  81  W.  B.  894, 8  App.  Oas.  393,  Lord 
Selbome  said :  "  The  first  question  whioh  has  been 
considered  in  the  argument  has  been.  What  is  the 
meaning    of    the    words   'capture   and   seizure  r 
•Warranted  free'  dearly  means   that   the  insurers 
are  not  to  be  liable  for  the  things  to  which  to 
warranty  applies.    I  own  I  should  have  l^o^^^^ted, 
even  if  there  had  been  no  authority,  before  I  should 
have  been  brought  to  agree  with  the  view  whidi  was 
thrown  out  in  the  course  of  the  argument  .  •    •    • 
the  view,  I  mean,  that  *  capture  and  seizure'  m  suoli 
a  warranty   must    be  taken  to  mean  primd  facu 
belligerent  capture  and  seizure  only.    My  rmsons  for 
saying  so  are  that  the  word  •  seizure  *  is  used  as  well 
as  the  word  •  capture.'    I  am  disposed  to  agree  that 
if  the  word  *  capture '  had  stood  alone  it  might  have 
appeared  to  point  to  belligerent  capture,  but  tne 
addition  of  the  word  *  seizure '  is  only  officious,  as  l 
read  the  warranty,  by  supposing  that  it  is  to  exdude 
that  narrow  construction  of  the  word  *  capture    ana 
to  let  in  other '  seizures '  such  as  Ootton,  L. J.,  suggests 
by  means  of  the  revenue  laws  of  a  foreign  state.  .  .  • 
Here  the  plaintiffs,   by  surrendering   the  gold  to 
the  South  African  officials,  yielded  to  an  aot  of  para- 
jnount  authority,  and  the  seizure  was  none  the  less  a 
leizure  because  it  was  justified  under  the  laws  of  tne 
repubUc.      I    do    not   think   that   the   distmcUon 
attempted  to  be  made  between  arrest  «ad  seizure  u 
justified  by  the  authorities  cited,  and  liord  Bl^burn 
in  Coryy.  JJorr,  where  he  referred  to  thedeotaionm 
Havehck  v.  HandU,  3  T.  B.  277,  shows  tiiatinhis 
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opinion  there  was  no  snoh  distinction.  It  is  olear 
that  the  seizure  of  the  gold  here  was  accompanied  by 
the  indicia  of  overwheLming  force,  the  authority  to 
seize  the  gold  being  based  on  the  suspension,  it  might 
be  constitutional  suspension,  of  the  ordinary  law. 
There  is  another  ground  upon  which  the  defendants 
might,  if  needs  be,  deny  liability,  and  that  is  that  the 
wairanty  dause  excepts  beside  capture,  seizure,  and 
detention,  *'  all  consequences  of  riots,  civil  commo- 
tioo8»  hostilities,  or  warlike  operations,  whether 
before  or  after  dedaratton  of  war."  We  know  that 
the  oonunandoes  had  been  called  out,  which  let  in  the 
suspension  of  the  ordinary  laws  of  the  state.  It  was 
only  a  supreme  emergency  that  could  warrant  that 
being  done,  and  it  ttierefore  let  in  the  doctrine  of 
atUuspopuli.  There  were,  therefore,  warlike  operations 
before  -Uie  declaration  of  war,  and  the  seizure  of  the 
g(dd  was  a  consequence  of  those  warlike  operations. 
Tiie  case  falls  within  more  than  one  of  the  risks 
excepted  from  the  policy. 

For  the  reasons  I  have  stated,  the  judgment  of 
Phillimore,  J.,  appears  to  me  to  be  perfectly  right, 
and  this  appeal  fails. 

Mathew  and  Gozens-Habdy,  L.JJ.,  gave  judg- 
ments concurring. 

Appeal  diamiased. 

Solidtors,  Ingle,  Holmesy  &  Bona;  WdUona,  Johmon, 
BtM,  iib  Whatton. 


ftigi^  Otoutt  of  SwUtt. 

Chan.  IHv.    1  fj^^  . « 

Kekewich,  J.  f  ^^^-  ^^• 

In  re  Hall. 
FOSTEB  V.  Mbtoalfb.  (a.) 

WiU — Contingent  legacy — Appropriation. 

An  executor  is  entitled  to  appropriate  a  particular  eum 
to  meet  a  contingent  legacy  toithout  interest  in  the  mean- 
Ume  where  the  residuary  legatee  does  not  object  to  the 
mppropriation.  But  a  contingent  legatee,  not  entiUed  to 
interest  in  the  meantime,  cannot  insist  uponan  appropria^ 
Hon  as  against  the  residuary  legatee,  and  can  only  require 
the  residuary  legatee  to  give  security  for  payment  of  the 
legacy  when  the  contingency  happens. 

This  was  a  stmimons  taken  out  by  the  surviving 
trustee  of  the  testator  to  determine  the  validity  of 
certain  appropriations  of  stock  made  by  the  trustees 
to  meet  certain  contingent  legacies  bequeathed  by  the 
testator. 

By  his  will,  William  Hall  gave  to  each  of  his  god- 
chUaren  (by  name)  who  shomd  survive  him  and  who 
should  attain  twenty-one  years  or  marry  under  that 
age  a  legacy  of  £1,000  free  of  legacy  duty,  but 
without  interest  in  the  meantime. 

Hie  testator  died  on  the  14th  of  October,  1897. 

Phyllis  Ohalmers,  one  of  the  godchildren  named  in 
the  vnll,  was,  at  the  date  of  the  testator's  death,  an 
infant  and  immarried,  but  she  had  since  attained 
twenty-one.  Two  other  godchildren  were  still  iuf ants 
and  unmarried. 

*  In  1899  the  truttees  of  the  will  invested  three  several 
sums  of  £1,000  in  the  purchase  of  trustee  securitips 
to  meet  the  three  contingent  legacies,  and  one  of  the 
securities,  being  £700  Great  Extern  B«ilway  Irre- 
deemable 4  per  CeT^t.  Stock,  was  appropriated  by 
them  to  meet  Miss  Ohalmers'  legacy. 

(a.)  Beported  by  0.  R  Oamm,  Esq.,  Barrister-at-^ 
Law. 


The  stock  in  question  depreciated  in  value,  and 
when  Miss  Ohalmers  came  of  age  she  refused  to  accept 
the  stock  in  satisfaction  of  her  legacy. 

This  summons  was  thereupon  taken  out. 

T.  K.  Crossfield,  for  the  trustee. 

i7.  2).  Davenport,  for  the  residuary  legatee. 

G.  E*  Northcote,  for  other  beneficiaries  under  the 
wiU. 

W,  P.  Baildon,  for  Miss  Ohalmers. — ^There  can  be 
no  appropriation  in  the  case  of  a  contingent  legacy 
where  interest  is  not  psyable  in  the  meantime: 
Boper  on  Legacies  (4th  ed.),  vol.  1,  p.  931.  The 
ordinary  practice  of  the  court  is  to  order  the  fund  to 
bd  paid  to  the  person  entitled  to  the  residue  upon  his 
giving  security  to  the  legatee  for  payment  of  the 
Ipgacy  when  the  contiogenoy  happens :  Webber  v. 
Webber,  1  Sim.  &  St.  311. 

A,  C,  Olauson,  for  infant  legatees. — It  is  doubtful 
whether  section  4,  sub-section  1,  of  the  Land  Trans- 
fer Act,  1897,  has  not  altered  the  law  as  to  appro- 
priation; none  of  the  requirements  of  that  section 
have  beoi  complied  with  by  the  trustees  here. 

He  referred  to  In  re  Beverley,  Watson  v.  Watson,  49 
W.  B.  343,  [1901]  1  Oh.  681. 

Keeewioh,  J.,  said  that  although  the  language  of 
Leaoh,  Y.O.,  in  Webber  v.  Webber  appeared  to  support 
the  contention  that  there  could  not  be  an  appropria- 
tion in  the  case  of  a  contingent  legacy  where  no 
interest  was  psyable  in  the  meantime,  yet,  having 
regard  to  the  question  which  was  before  the  court  in 
that  case,  he  thought  thatLeadh,  Y.O.,  merely  meant 
to  decide  that  a  contingent  legatee  not  entitled  to 
interest  in  the  meantime  could  not  insist  upon  an 
appropriation  as  against  the  residuary  legatee,  but 
could  only  require  him  to  give  security.  It  did  not 
follow  that  tiie  executors  were  not  entitled  to  appro- 
priate a  particular  sum  for  such  a  legacy,  where  the 
residuary  legatee  did  not  object.  In  his  lordship's 
opinion,  Webber  v.  Webber  did  not  govern  the  present 
case.  With  regard  to  section  4  of  the  Land  l^ransfer 
Act,  1897,  the  transaction  in  the  present  case  was 
entirely  different  from  that  contemplated  by  the  Act, 
and  it  was  impossible  that  the  Legislature  could  have 
intended  by  a  remedial  provision  to  sweep  away  a 
doctrine  which  had  been  well  established  for  a  long 
time.  His  lordship  thought  that  the  trustees  had 
done  their  duty  as  pointed  out  by  the  authorities,  and 
that  the  appropriation  was  good.  With  regard  to 
the  costs,  as  the  litigation  had  bsen  forced  upon  the 
trustee  by  the  refusal  of  the  legatee  to  accept  the 
stock,  his  lordship  ordered  the  legatee  to  pay  the 
coats  of  all  parties,  upon  the  ground  that  the 
summons  ought  to  be  treated  as  a  summons  by  the 
legatee. 

Solicitors,  J.  ,A.  Bartrum;    Ford,  Lloyd,  <fe  Co.; 
Colly er-Bristow  &  Co.;  Edgar,  Robins,  <fc  Clark. 
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July  3,  4,  28, 1902. 

In  re  Habt's  Tbade-Mabk.  (a.} 

Trade-mark  —  BegistraJtion  —  DcrmanJt  mark  —  Entire 
class  —  Use  of  mark  in  respect  of  part  of  dass-^Assign- 
ment — Limitation  of  use  of  mark  to  part  of  goods  in 
class — Patents,  Designs,  and  Trade-Marks  Act,  1883 
(46  &  47  Vict.  c.  67),  «.  90. 
The  register  of  trade-marks  may  be  rectified  by  exdud- 

(a.)  Beported  by  J.  Abthtjb  Pbiob,  Esq.,  Barrister- 
at-Law. 
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ingfrom  the  specifioaHon  of  gooda  in  reapwb  of  which  a 
mark  is  registered,  goods  in  regard  to  which  at  the  time 
of  registration  there  was  no  actuod  employment  of  such 
mark  nor  any  intention  t^  employ  the  same,  aUhoiAgh  the 
person  registering  the  trade-mark  may  have  sold  such 
goods  under  other  marks. 


This  was  a  motion  by  the  Anglo-Svnss  Oondensed 
Milk  Ca,  haviog  registered  offioas  at  10,  Mark-lane, 
London,  that  the  register  of  trade-marks  might  be 
rectified  by  expunging  a  trade-mark  Ko.  22,206  there- 
from, or  in  the  alternative  by  exoluding  condensed 
milk  from  the  specification  of  goods  in  respect  of 
which  the  same  was  registered. 

The  respondents  were  Mr.  M.  J.  Hart,  of  Peoinsnlar 
House,  Monument-street,  London,  and  the  Comp- 
troller-Gkneral  of  Patents,  Designs,  and  Trade-Marks. 
The  trade-mark  in  question  consisted  of  a  geo- 
metrical guotft-floral  device  with  the  words  "  red  rose  " 
underneath,  and  was  registered  in  the  name  of  Mr. 
Jacob  S.  Gates  on  behalf  of  the  firm  of  H.  K.  A 
F.  B.  Thnrber  &  Go.  on  the  6th  of  October,  1880,  in 
class  42,  being  substances  u«ed  as  food  or  ingredients 
in  io%d, 

Mr.  Gates  at  the  time  thit  he  registered  this  regis- 
tered also  the  dcTices  of  the  yellow  rose,  white  rose, 
and  tube  rose,  thui  making  a  series  of  roses,  aui  abo 
a  device  lily  of  the  valley. 

The  business  of  H.  K.  &  F.  B.  Thnrber  was 
divided,  and  the  English  business,  to  which  theee 
trade-marks  belonged,  was  caixied  on  by  Mr.  Gates 
under  the  title  Ttiurber,  Ghites,  &  Go.  The  latter 
then  assigned  it  to  a  Mr.  D  jttridge,  by  whom  it  was 
subsequentiy  assigned  to  a  Mr.  Wilson,  who  later 
assigned  it  to  Thurbers  (Limited),  which  latter 
company  worked  the  business  with  that  of  another 
company  known  as  *'  Taurbar  Whyland  Go.,"  but  iu 
course  of  time  failed. 

The  receiver,  on  behalf  of  the  debenture-holders  of 
the  same,  assigned  th<)  goodwill  and  trade-m%rks  to 
Mr.  Hart. 

TheAnglo-SwissGondensed  Mdk  Gv>.,  who  sold  con- 
densed milk  ill  tins,  had  for  seventeen  years  used  in 
connection  with  the  same  the  device  of  a  red  or  pink 
rose  and  two  buds  and  leaves  after  nature. 

On  the  12th  of  September,  1901,  the  Anglo-Swiss 
Gondensed  Milk  Go.  applied  to  register  their  mark  in 
class  42,  stating  the  essential  partioidars  to  be  the  dedce 
and  the  word ' '  rose,"  and  disclaiming  any  right  to  the 
added  matter  or  to  the  exolusiva  right  of  the  word 
rose.  ThH  comptroller  refused  to  register  the  m%rk 
without  the  consent  of  Hart  on  the  ground  of  the 
existence  on  the  register  of  mark  22.206.  Hart 
declined  to  consent  to  the  alteration,  and  accordingly 
the  plaintiffs  brought  the  action.  The  motion  was 
heard  as  a  witness  action,  the  witnesses  being  cross- 
examined  on  their  affidavits.  Hart  stated  in  his 
evidence  that  he  bought  the  business  4rom  tiie  receiver 
of  Thurbers  (Limited),  largely  with  a  view  of 
obtuning  their  trade- mark,  wHich  he  thought  that 
he  might  use  in  connection  with  his  business.  And 
there  was  evidence  that  in  1901  he  intended  to  put 
upon  the  market  a  brand  of  condensed  milk  with  the 
triade-mark  of  Thurbers  ( Limited).  He  further  stated 
that  he  intended  in  the  future  so  to  use  it.  It  further 
appeared  in  evidence  that  Hart*s  predecessors  in 
title  had  used  their  "  rose  "  marks  for  cerfcain  goois 
in  class  42,  but  not  for  condensed  milk,  and  that  thiy 
had  never  had  any  bond  fide  intention  so  to  use  it. 

Harts  titie  to  mark  22,206  was  further  attacked 
on  the  ground  that  he  was  not  the  original  proprietor, 
and  that  there  could  have  been  no  valid  assignment  to 
him  of  the  mark  except  with  the  goodwill  of  the 
business  in  condensed  milk.  At  the  hearing  the 
applicants  stated  that  they  would  only  ask  for  the 


exclusion  of   condensed  milk  from    the  articles  in 
respect  of  which  Hart's  mark  was  registered. 

Bowden,  K.C,  and  Sebastian,  for  the  applicants.— 
There  is  no  evidence  that  the  respondent  ever  used 
the  mark  in  respect  of  condensed  mtlk,  or  that  he  or 
his  predecessors  in  title  had  any  intention  of  so  using 
it.  The  respondent  s  right  to  use  the  mark  should  be 
limited  io  respeot  of  the  articles  ttiat  he  does  use : 
Edwards  v.  DennU,  30  Gh.  D.  454,  34  W.  B.  Di|r. 
197 ;  Hargreaves  v.  Freeman,  [1891]  3  Gh.  37,  40 
W.  R.  Dig.  266;  In  re  Batts  A  Co.'s  Trade-Marit, 
[1898]  2  Gh.  432 ;  In  re  Suter,  Hartman,  A  BaMjeiCs 
Composition  Co.'s  Trade-Mark,  19  R^p.  Pat.  Gas.  42. 

Parker,  f  jr  the  comptroller.— Th-^re  is  a  strong 
public  objection  to  the  existence  of  these  dormant 
marks  on  the  register.  It  is  onirary  to  the 
intention  and  policy  of  the  Trade-Mark  Acts  thst 
luoh  marks  should  be  on  the  register  which  are  not  in 
aotusl  use.  On  this  ground  the  applicants  are 
supported  by  Gomptr oiler- General. 

Levett,  K.C.,  and  Griffith  Jones,  for  the  respondent. 
— Althoufcu  Hirt*s  predecessors  in  titie  may  not 
have  used  the  mark  for  condensed  milk,  they  have 
made  use  of  it  for  many  of  the  articles  in  class  42, 
On  this  ground  the  m%rk  should  not  be  expunged. 
It  is  a  sufficient  defence  if  the  owner  of  the  nurk 
deals  in  articles  in  respect  of  which  it  is  desired  to 
resiify  the  register.  The  original  registration  wai 
bond  fide,  and  it  is  intended  now  to  use  the  mark  for 
condensed  milk. 

Bowden,  K,G.,  replied. 

Gar.  adv.  vuU. 


Bykns,  J.   (after  stating  the  facts).— When  the 
respondent  Hart  took  an  assignment  in  April,  1901, 
he  did  so,  he  statesi  with  the  intention  of  putting  on 
the  market  a  brand  of   condensed  milk  with  the 
trade-mark  of  Thurbers  (Limited).    [After  comment- 
ing further  on  the  evidence,  his  lordship  oontinn«d:j 
The  circumstances  of  the  present  case  differ  from 
the   circumstances   in   Edwards  v.   Dennis  in  this 
respect,  that  the  business  whereof  the  goodwill  M 
been    assigned    to    Hart   was   a    business  wbcli 
included  the  sale  of  condensed  milk,  whilst  in  Edwardt 
V.  Dennis  the  business   of  the  respondents  did  n^ 
include  dealing  in  the  description  of  goods  In  reqpect 
of  which  the  applicants  sought  to  have  the  ^^ff*^ 
rectified.    The  first  point  for  consideration  is  whether 
or  not  the  principle  applied  in  Edwards  v.  D^^ 
ought  to  be  acted  upon  in  a  case  where  the  go^^ 
a  particular  description  in  class  42  have  been  tm 
but  never   in    connection   with  the  trade-msri  w 
question.     It  is,  I  think,  dear  on  the  facts  thst  no» 
only  was  there  no  user  of  the  mark  in  connection  witt 
condensed  milk,  but  that  there  could  have  been  do 
I  intention  so  to  use  the  mark  when  it  was  oiigiwj 
registered.     If  ever  there  was  any  vague  ongm* 
intention  of  this  kind  (in  support  of  which  there  m  da 
evidence)  it  was  not  acted  upon  and  was  t^^^.^h^ 
Is  shown  by  non-user  and  subsequent  user  of  ow" 
marks     for    the     same      description     of     g^ 
There    is   no    such    difference   between    the  ?«>• 
vUions  of  the  Act  of  1876,    which    was   m  a« 
considered   in   Edwards    v.    Dennis,    and  the  pwj 
visions    of  the  Act  which    is  now   in  foroe,  ••  J 
render  that  case  Inapplicable  as  an  »tt*^onty.    ' 
follows,  therefore,  that  notwithstanding  the  fcicttM 
after  five  years  from  the  date  of  registration  wj 
registration  is  conclusive  evidence  of  right  to 
exclusive    use   of   the  mark*  it  does  not  l»re^ 
an  application  to  remove  if  it  ought  not  onP"r 
to   have   been  placed   there.     I  have  no*  ^°: 
with  a  case  where  there  has  been  some  osfloo^ 
of  the   mark   in   respect  of  the   partionlsr  gw™ 
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nor  with  a  case  where  a  mark  having  been  nsf  d  in 
oonnection  with  certain  goodv,  the  bunness  has  been 
or  if  abont  to  be  extended  to  the  sale  of  other  goods 
within  the  dass  for  whidh  registration  has  been 
effected,  and  loan  see  that  different  considerations 
may  alto  wall  arise  in  varying  ciroumstances ;  bat 
confining  myself  to  the  facts  of  the  present  case, 
first,  regutration  of  the  mark  for  a  whole  class, 
then  user  of  the  mark  for  some  goods  in  that  class, 
sale  of  other  goods  in  that  class  for  more  than 
twenty  years,  always  in  connection  with  other 
marks  and  never  in  connection  with  the  mark  in 
qnestion,  I  can  only  come  to  the  condlnsion  that 
piere  never  was  at  the  time  of  registration  any  snch 
iatentioQ  to  nse  the  mark  as  to  bring  the  case  with- 
in the  principle  requiring  de  facto  user  or  immediate 
intention  to  use  we  mark  in  connection  with  a 
particalar  description  of  goods  at  the  time  of  the 
registration,  to  entitle  a  man  to  be  on  the  register  in 
respect  of  such  goods.  •  I  think  that  the  case  In  re 
BtOW  Trade-'Mark  sapports  the  view  that  I  take. 
This  renders  it  nnnecessary  to  decide  the  question 
of  abandonment,  and  I  will  only  say  that  this  must  be 
a  question  of  intention,  as  was  pointed  out  by  Ohitty, 
J.,  in  Mouaon  <Ss  Go.  v.  Boehm,  32  W.  B.  612,  26  Oh.  D. 
398,  and  I  should  find  great  difficulty  in  holding 
that  where,  as  in  the  present  case,  the  only  user 
raUed  on,  so  Isr  as  concerns  the  particalar  goods, 
is  that  evidenced  by  the  mark  having  been  for  five 
years  on  the  register,  there  has  been  no  abandon- 
ment, when  for  more  than  fifteen  years,  subsequent 
to  sooh  five  years,  and  prior  to  the  assignment  to  the 
reepondent,  there  has  been  no  user  ;  but  a  sale  of  the 
description  of  ^ods  with  user  of  other  and  different 
marks.  I  thmk  that  the  register  ought  to  be 
amended  by  excluding  condensed  milk  from  the  dsss 
of  goods  for  which  .the  mark  stands  on  the  register. 
I  have  not  sufficient  materials  before  me  to  enable 
me  to  place  any  greater  limitation  upon  the  dass, 
unless  the  respondeat  for  his  own  protection  against 
possible  subsequent  applications  desires  it,  in  which 
case  I  will  assist  him.  The  respondent  must  pay  the 
costs  of  this  application  and  of  the  comptroller. 

Judgment  for  the  applicants. 

Solicitors*  McKenna  A  Co, ;  Solicitor  to  t?ie  Board 
of  Trade;  N.  G.  Driver. 


Chan.  Div.  ) 


Nov.  3,  8. 


Buckley,  J.  j 

BoYCB  V.  Mayob,  Aldbbmen,   and  Gounoillobs 
OF  THB  Mbtbopolitan  Boboxtoh  Oounoil  of 

PASDIVGTOir  AND  ANOTHBB.  (a.) 

Local  government — Hoarding — Open  space — Adjoining 
landoumer — Access  of  light — Building— Right  to  sue 
without  Attorney 'General — Metropolitan  Open  Spaces 
Ads,  1877  (40  d:  41  Vict,  c,  35).  s.  1 ;  1881  (44  <fe  45 

•  Vict.  c.  34),  s.  5;  1887  (50  cfe  51  Vict.  c.  32).  e.  4— 
Disused  Burial  Grounds  Act,  1884  (47  &  48  Vict.  c. 
72),  8.  3. 

A  local  (wihority  managing  an  open  space  under 
datuiory  authority  for  the  benefit  of  the  public,  if  it  acts 
M  eoniravention  of  its  statutory  duties  and 'thereby 
iwyurm  the  property  of  an  adjoining  landowner,  as  by 
ending  a  building  so  as  to  darken  his  windows,  may  be 
smsd  by  the  injured  party  untliout  the  Attomey-Gentral, 
as  he  is  suing  either  in  resped  of  a  private  right  or  in 

(a.)  Beported  by  Neyillb  Tebbxttt,  Esq.,  Bar- 
rister-at-Law. 


respect  of  a  right  from  the  interference  with  which  he  has 
suffered  special  damage. 

A  hoarding  upon  a  distued  churchyard  managed  under 
the  Metropolitan  Open  Spaces  Acts,  1877,  1881,  and 
1887.  and  the  Disused  Burial  Grotinds  Act,  1884,  erected 
for  the  purpose  of  preventing  an  adjoining  landowner 
from  acquiring  by  prescription  a  right  to  access  of  light 
to  windows  of  his  houses  overlooking  the  churchyard,  is 
not  a  building  within  the  meaning  of  those  Acts,  and  its 
eredion  is  therefore  not  prohibited  by  them. 

The  plaintiff  was  the  owner  of  land  in  the  parish  of 
Paddington,  abutting  on  the  north-east  upon  the 
parish  church  of  St.  Mary's,  Paddington,  and  he  had 
lately  erected  blocks  of  fiats  upon  the  ground  con- 
taining numerous  windows  which  overlooked  the 
churchyard. 

The  churchyard  had  become  a  disused  burial 
ground  within  the  meaning  of  the  Metropolitan 
Open  Spaces  Acts  of  1877,  1881,  and  1887,  and  of  the 
Disused  Burial  Qrounds  Act,  1884 ;  and  by  virtue  of 
those  Acts,  and  of  au  indenture  of  April,  1892,  made 
between  the  vicar  of  the  parish  (who  was  one  of  the 
defendants)  and  the  Vestry  of  Paddington,  who  were 
the  predecessors  in  title  of  the  defendant  borough 
council,  and  of  a  faculty  granted  by  the  Bishop  of 
London  in  December,  1892,  the  defendant  borough 
council  had  the  control  and  management  of  the 
churchyard. 

In  January,  1901,  the  defendant  borough  council 
proposed  to  erect  a  hoarding  or  screen  in  the  church- 
yard in  front  of  the  windows  of  the  plaintiff's  flats 
which  would  have  the  effect  of  darkening  them.  The 
plaintiff  brought  this  action  claiming  an  injunction 
to  restrain  the  defendants  from  erecting  any  screen, 
wall,  or  building  in  the  churchyard  so  as  to  occasion 
nuisance,  annoyance,  or  daoiage  to  the  plaintiff  and 
the  tenants  of  the  fiats. 

By  section  1  of  the  Metropolitan  Open  Spices  Act, 
1877,  the  Metropolitan  Board  of  Works  might  acquire 
and  hold  the  open  space  *'  in  trust  for  the  perpetual 
use  thereof  by  the  public  for  exercise  or  recreation 
.  '.  •"  By  section  5  of  the  Act  of  1881,  the  open 
space,  &c,  is  to  he  held  by  the  board  or  vestry  of  the 
parish  where  it  is  situate  '*  in  trust  to  allow,  and  with 
a  view  to  the  enjoyment  by  the  pubHe  of  such  open 
spsce,  churchyard,  cemetery,  or  burial  ground  in  an 
open  condition,  free  from  buildings,  and  under 
proper  control  and  regulation,  and  for  no  other 
purpose.  •  •  •"  The  Disused  Burial  Grounds  Act, 
1884,  8.3,  enacts:  *<  It  shall  not  be  lawful  to  erect 
any  buildings  upon  any  disused  burial  grounds, 
except  for  the  purpose  of  enlarging  a  church,  chspel, 
meeting-house,  or  other  places  of  worship.*' 

Ahtbury,  K.C.,  and  M»  Z.  Bomer,  for  the  plaintiff— 
[Buckley,  J.— -Ousrht  not  the  Attorney- General  to 
have  been  a  plaintiff  P]  It  is  submitted  that  that  is  not 
necessary.  The  plaintiff  is  suing  in  respect  of  a 
right  peculiar  to  himself  as  adjoining  owner.  His 
windows,  and  not  those  of  the  public,  are  affected. 
He  suffers  a  private  injury:  Lyon  v.  Fishmongers* 
Company,  25  W.  R  166,  1  App.  Gas.  662.  More- 
over, the  plaintiff  suffers  special  damage  beyond 
that  suffered  by  the  rest  of  the  public  from  the 
erection  of  the  hoarding,  and  thus  can  sue  alone  : 
Winterbottom  v.  Lord  Derby,  16  W.  B.  16,  L.  B.  2 
Bx.  316.  As  regards  the  main  question  the 
Metropolitan  Open  Spaces  Act,  1881,  s.  6,  requires 
the  churchyard  to  be  kept  in  an  open  co edition,  free 
from  buildings,  for  tbe  enjoyment  of  the  public,  and 
the  Disused  Burial  Grounds  Act,  1884,  forbids  the 
erection  of  *'  any  buildings  **  upon  it.  The  hoarding 
proposed  to  be  erected  would  be  a  building :  Foco^ 
V.  Gilham,  1  Cab.  &  BU.  104 ;  Foster  v.  Fraser,  42 
W.  R.   11,   [1893]   3  Oh.  158;    Wood  v.  Cooptr,  43 
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W.  B.  201,  [1894]  3  Ch.  671.  Foster  v.  Fraaer, 
where  a  hoarding  was  held  not  a  building,  turned 
upon  the  words  of  a  partioiilar  oovenant.  Suppose 
the  proposed  hoarding  were  extended  all  around  the 
ohurohyard,  oould  the  ohnrohyard  be  considered  an 
open  space  kept  for  the  enjoyment  of  the  public. 

E.  Terrell,  K,G.,  and  T.  A.  Nash,  for  the 
defendant. — The  ohnrohyard  is  to  be  kept  as  an  opan 
spaoe  for  tiie  enjoyment  of  the  public  and  not  for  the 
benefit  of  the  adjoining  landowners.  The  plaintiff 
has  no  spacial  right  of  acceis,  as  was  the  case  in 
Lyon  V.  Fishmongtrs*  Company,  he  is^  only  entitled 
to  the  open  space  as  one  of  the  pubUo,  and  c«nnot 
sue  without  the  Attomey-GenmJ :  Btohe  Pariah 
Council  V.  Price,  47  W.  E.  663,  [1809]  2  Oh.  277. 
A  hoarding  is  not  a  "building":  Foster  v.  Fraser, 
WiUon  V.  Queen*s  Cluh,  40  W.  R.  172,  [1891]  3  Ch. 
522 ;  Vicar,  &c,,  of  8t.  Botolph  v.  Parishioners  of 
Same,  [1900]  P.  69,  48  W.  B,  Dig.  62 ;  Slaughter  v. 
Mayor  of  Sunderland,  65  L.  T.  Bep.  250,  60  L.  J. 
M.  C.  91,  39  W.  B.  Dig.  113. 

(7.  A.  Jf.  Barlow,  for  the  defendant  ylcar. 

Cur.  adv.  vulU 

Nov.  8.— JBuoKLKY,  J,— When  stripped  of  all 
technicality  the  question  to  be  determined  in  this 
action  is  whether  the  owners  of  lands  circumjacent 
to  and  abutting  upon  other  land  which  has  become 
an  open  space  witmn  the  Metropolican  Open  Spaces 
Acts,  1877,  1881,  and  1887,  and  the  Disused  Burial 
Qrounds  Act,  1884,  became  at  once,  by  virtue  o! 
those  Acts,  or  must  be  allowed  to  become,  after  the 
period  of  the  Prescription  Act,  by  virtue  of  an  enjoy- 
ment which  cannot  be  excluded  by  the  erection  of  a 
hoarding,  entitled  as  of  right  to  the  access  of  light 
to  the  windows  of  any  buildings  which  they  may 
erect  contiguous  to  the  ox»en  space.  The  defendants 
oontend  that  they  are  entitled  to  erect  a  hoarding  in 
front  of  these  windows  so  as  to  preclude  the  plaintiff 
from  prescribing  for  rights  of  light,  ^e  plaintiff 
says  they  are  not  so  entitled,  and  asserts  his  casn 
upon  two  grounds.  He  says,  first,  that  he,  as  a 
member  of  the  public,  is  entitled  to  insist  that  the 
spaoe  diall  be  an  open  space,  from  which  it  results  that 
there  will  be  free  accees  of  Hght  to  his  windows ;  and, 
secondly,  that,  whether  this  is  so  or  not,  the 
defendants  cannot  ereot  a  hoarding  so  as  to  prevent 
his  becoming  entitled  by  prescription,  because 
they  are  by  the  relevant  Aot<  of  Parliament  for- 
bidden to  erect  any  building,  temporary  or  movable, 
except  for  the  purpose  of  enlarging  the  church. 
A  hoarding  erected  for  the  purpose  of  preventing 
the  acquisition  of  a  prescriptive  right  to  hght  is,  he 
says,  a  building. 

The  defendants  have  raised  the  contention  that 
the  plaintiff  cannot  maintain  the  action  without  the 
ooncurrence  of  the  Attomey-Gbneral.  This  con- 
tention, to  my  mind,  cannot  succeed.  The  plain- 
tiff is  suiog  either  in  respect  of  an  alleged  right 
to  the  free  access  of  light  to  his  windows  over 
the  open  space,  or  ia  respect  of  a  public  right  to 
have  the  space  maintained  as  open  and  without  the 
erection  of  a  hoarding,  which  he  calls  a  building.  In 
the  former  case  he  is  suing  upon  an  alleged  private 
ri||ht ;  there  is  no  public  right  of  access  of  light  to 
pnvate  property.  In  the  latter  he  is  suing  in  respect 
of  an  interference  with  a  public  right  from  which  he 
personally  sustains  special  damage.  In  either  case  he 
can  sue  without  joining  the  Attorney- General.  The 
public  are  not  the  owners  of  the  lights  overlooking  the 
space,  and  there  is  no  public  right  to  access  of  light 
to  any  such  windows.  The  public  right  it  to  have  the 
open  space  so  kept  as  to  allosr  the  enjoyment  by  the 


public  of  the  space  in  an  open  condition,  fres  from 
buildings.    Th«t  right  the  plaintiff  is  entitled  to  ti  i 
member  of  the  pubhc,  but  any  right  of  access  of  light 
to  the  windotrs  of  his  property  is  not  a  public  right 
It  is  not  a  right  whic^  any  member  cnf  the  poblk 
enjoys  in  common  with  himself.     If,  therefoie,  he 
claims  upon  the  footing  that  he  has  a  right  to  the 
access  of  light  to  his  windows,  he  is  suing  in  isipeot 
of  a  private,  and  not  a  public  right,  and  the  AttoTDi;- 
General  is  not  a  necessary  party.    Farther,if  heii  simg 
in  respect  of  his  right  as  a  member  of  the  putiUc  to  mj 
no  bulding  shall  be  put  on  the  land,  and  uiis  hoeidiiig 
is  a  building,  then  he  would  be  suing  in  respect  of  i 
public  right,  and  the  Attomey-Gtoml  woild  be  i 
necessary  party,  but  for  this  fact — that  the  plsistiff 
person^y  upon  this  hypothesis  suffers  special  dsmsge 
from  the  breach  of  a  public  right,  and  if  he  do  lo 
suffer  then  he  can  sue  without  joining  the  Attonuj- 
General.    A  plaintiff  can,  as  it  seems  to  me,  sne  with- 
out joining  the  Attorney-General  in  two  cases;  fiat, 
where  the  interference  with  the  public  right  is  soch 
as  that  some  nrivate  right  of  his  is  at  the  same  tine 
interfered  witn — as  e.g»,  where  an  obstruction  ii  so 
placed  in  a  highway  that  the  owner  of  premiiei 
abutting  upon  the  highway  is  specially  affected  by 
reason  that  the  obstrucrion  interferes  wiui  his  printe 
right  to  access  from  and  to  his  premises  to  and  irom 
the  highway ;  and  secondly,  where  no  private  right  u 
interfered  with,   but  the  plaintiff,  in  respect  ^  hii 
public  right,  suffers  special  damage  peculiar  to  him- 
self from  the  interference  with  the  public  right    The 
former  proposition  I  think  is  to  be  deduced  from  Ly^ 
V.  Fishmongers'  Company,  and  Fritz  v.  Sobson,  28  W,  B. 
459,  722,  14  Oh.  D.  542,  and  was  one  which  I  hid  to 
consider  in  Chaplin  v.  Mayor  of  Westminster,  49  W.  B.' 
[1901]  2  Gh.  329 ;  while  the  latter  is  to  be  fomid  in 
Iveson  V.  Moore,  1  Ld.  Baym.  486 ;  ffart  v.  ^oeiett. 
4  Viner's  Abridgment,  519 ;    Benjamin  v.  Storr,  22 
W.  E.  631,  L.  B.  9  0.  P.  400;  and  WinierhoUomi. 
Lord  Derby. 

1  think,  therefore,  that  the  action  is  well  constitated, 
and  I  pass  on  to  consider  whether  the  plaintiff  has  the 
right  which  he  claims.  At  the  outset  it  would  seem 
to  be  an  extraordinary  proposition  that,  becsnse  la 
open  space  is  devoted  to  the  public  enjoyment  in  an 
open  condition,  free  from  buildings,  for  exercise  sua 
recreation  (see  Metropolitan  Open  Spaces  Act,  1877, 
s  1 ;  Act  of  1881,  s.  5},  the  result  should  be  to  fp^ 
immediately,  or  by  the  unavoidable  operation  of  the 
Prescription  Act  to  the  circumjacent  owners,  ss 
matter  of  right,  an  easement  of  light  which  thereto- 
fore the 7  had  not  enjoy ei.  I  may  point  to  one  oiM 
in  which  such  a  construction  certainly  is^  not 
admissible.  A  disused  burial  ground  which  is  ^ 
dealt  with  at  to  become  an  open  space  under  these 
Acts  may  nevertheless  be  used  for  the  purpose  or 
enlarging  a  church,  chapel,  meeting-honse,  or  other 
place  of  worship  (see  the  Act  of  1884,  s.  3).  If  the 
plaintiff's  proposition  were  true,  the  owner  of  the 
adjoining  land  would,  after  the  Prescription  Act  had 
run,  become  (without  any  power  on  the  part  of  the 
owners  of  the  open  space  to  prevent  his  becoming) 
entitled  to  rights  of  light  over  the  open  spaoe 
which  might  prevent  the  subsequent  erection  of 
such  an  enlargement  as  that  Act  allocs.  ^.^ 
proposition  for  wnich  the  plaintiff  contends  ^ 
evolved  from  the  premises  that  because  the 
spaoe  is  to  be  an  open  spaoe,  therefore  there  most  be 
free  passage  of  light  over  it  to  the  windows  of 
houses  buUt  on  the  adjacent  land.  This  begs  the 
question  and  assumes  that  a  hoarding  cannot  he 
erected.  The  Acts  do  not  contemplate  uie  statnto^ 
creation  of  any  such  consequential  rights  in  the 
neighbouring  owners.  The  space  is  to  be  open  for  the 
^  puuic  purposes  for  which  it  is  to  be  enjoyed— that  tfi 
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for  exeroiae  and  recreation.  It  is  not  to  be  open  so 
mm  to  oreate  rights  in  fayonr  of  adjoining  landowners. 
Tlie  ttatate  is  not  dealing  with  the  oreation  of  ease- 
ments or  the  oreation  of  any  right  other  than  a  right 
in  the  paUic  to  enjoy  the  spaoe  as  an  open  spaoe  for 
the  purposes  indioatea  in  the  Acts.  As  an  adyentitoas 
sidvantaige  the  owner  of  the  adjoining  land  would,  no 
doubt,  in  moet  cases  in  fact  obtain  the  benefit  of  air 
sudd  light.  But  he  is  not,  I  think,  entitled  to  it  as  a 
matter  of  right.  The  rights  created  are  publio  rights. 
There  is  no  publio  right  to  have  free  access  of  light 
to  windows  on  the  land  surronndiog  the  open  space, 
or  any  part  of  it*  The  plaintiff's  contention  really  is 
that  he  has  that  right  whioh  would  be  a  private  right 
l>eoau8e  there  is  another  and  a  different  public  right. 
Bat  then  the  plaintiff  says,  **  Aisume  by  virtue  of  the 
statute  I  do  not  immediately  acquire  an  easement, 
etill  as  a  member  of  the  publio  I  have  a  right  to  insist 
that  no  building  shall  be  put  upon  the  open  spaoe, 
and  if  no  building  "  f which  he  says  includes  a  hoard- 
iog  for  the  purpose  of  preventing  a  prescriptive  right) 
"  is  put  up  I  shall  under  the  Prescription  Act  get  a 
Tight  in  time,  and  the  effect  of  the  Acts  is 
that  matters  ma«t  be  so  left  as  that  I  shiJl 
acquire  that  right."  This  argument  is  rested  upon  a 
contention  that  a  hoarding  put  up  for  the  purpose  of 
preventing  the  plaintiff  prescribing  under  the  Prescrip- 
tion Aot  is  a  bauding.  Several  cases  have  been  referred 
to  as  to  whether  a  hoarding  is  a  boildiog.  In  Focock  v. 
Cfilham  and  Wood  v.  Cooper  it  was  held  that  a 
hoarding  or  a  screen  was,  and  in  Slaughter  v.  Mayor 
of  Sunderland,  Wilson  v.  Queen's  Club,  and  Foster  v. 
iWruer  that  it  was  not,  a  building.  From  these  cases 
I  can  derive  no  principle  other  than  this — ^that  a 
hoarding  may  or  may  not,  according  to  the  context, 
be  a  building.  If  the  building  spoken  of  be  one  whidi 
it  is  contemplated  shall  have  a  stuccoed  front  and  a 
slate  roof  {Foster  v.  Fraser)  or  a  building  to  be 
erected  under  a  building  lease  (^Wilson  v.  Queen*s 
Club)  a  hoarding  will  not  be  a  building.  If 
the  question  arises  under  a  lessee's  covenant  not 
to  put  up  a  building,  and  he  does  put  up 
a  hoarding  which  affects  the  adjoining  occupier 
{Poeoek  v.  (Mham  and  Wood  v.  Cooper)  it  may  b»  a 
building.  What  I  have  to  consider  is  wheth<)r  such  a 
hoarding  as  the  defendants  would  put  up  to  prevent 
the  plaintiff  from  aoquiriDg  presoripUva  rights  would 
be  a  building  within  the  Acts  with  which  I  have  to 
deal.  In  my  opinion  it  is  not  so.  It  would  be  an 
erection,  not  put  up  for  any  purpose  of  buildiag,  but 
as  a  necessary  act  to  prevent  the  acquisition 
of  a  prescriptive  right.  The  jrordi  in  section 
5  of  the  Aot  of  1881  occurs  in  the  con- 
nection that  the  land  is  to  be  enjoyed  "in  an 
open  condition  free  from  boiidiogs."  I  think  this 
means  such  buildings  as  would  pr^nde  or  diatinish 
its  eojoymentin  an  open  condition  for  exercise  and 
recreation  (Act  of  1877,  s.  1).  In  section  3  of  the 
Aot  of  1884  the  erection  of  any  buildings  upon  a  dis- 
used burial  ground  is  forbidden  except  for  the  pur- 
pose of  enlarging  a  church.  I  think  the  word 
«> buildings"  there  means  erections  which  would 
oorer  some  part  of  the  ground,  as  the  enlargement 
of  a  church  would  do.  It  does  not  refer  to  some- 
thing in  the  nature  of  a  fence  or  barrier  to  prevent 
the  acquisition  of  prescriptive  rights  to  light.  Upon 
these  grounds  I  come  to  the  conclusion  that  the 
plaintiff  has  not  by  virtue  of  the  Acts  acquired  such 
an  easemeot  as  he  seeks  to  enjoy,  and  toat  the 
defendants  are  not  by  the  Acts  precluded  from  erect- 
ing snoh  a  hoarding  as  is  necessary  to  prevent  him 
from  obtaining  the  benefit  of  the  Prescription  Act. 

Action  dismissed. 

Solidtors,  Cheston  &  Sons  ;  J.  H,  Hortin. 
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July  6,  1902. 

In  re  Pollabd. 
PoLLAHD  V.  Pollabd.  (a.) 

Pradice^  Sequestration — Ohose  in  action — Banker — 
Customer — Dealings  with  customer's  account  after 
notice  of  writ  of  sequestration  against  customer » 

Mere  notice  of  a  writ  of  sequestration  does  not  bind  a 
chose  in  action  in  the  hands  of  a  third  party, 

A  defendant  in  an  culministration  action  was  ordered 
to  pay  a  sum  of  £136  odd  into  court  to  the  credU  of  the 
action.  Failing  to  do  so,  a  writ  of  sequestration  was 
issued  against  him  on  tJ^e  20th  of  May^  1902.  The 
sequestrators  attended  at  the  defendant* s  bank  on  the  same 
day  and  gave  notice  of  the  writ,  and  demanded  payment 
to  themselves  of  the  amount  {which  consisted  of  £204  odd) 
standing  to  defendants  credit  at  that  date*  The  bank 
undertook  not  to  deal  with  defendants  account  pending 
consultation  with  tJieir  solicitors.  Notwithstanding  the 
undertaking,  the  defendant  was  permitted  to  draw  on  his 
account,  and  on  the  22nd  of  May  his  balance  was  reduced 
to  £137  odd.  On  the  22nd  of  May  the  sequestrators 
gave  formal  notice  in  loriting  of  the  writ  to  the  bank, 
and  took  out  a  summons  asking  that  the  hank  might  be 
ordered  to  pay  t)  them  the  amount  standing  to  the 
de/endanfs  credit  in  the  books  of  the  haiik  on  the  20th  of 
May,  1902. 

Held,  that  an  order  could  not  be  made  for  the  full  sum 
of  £204  standing  to  defendants  credit  at  the  bank  on  the 
20th  of  May,  but  an  order  wcls  made,  without  costs,  for 
the  amount  standing  to  defendant's  credit  at  the  bank  on 
the  22nd  of  May,  1902. 

Adjourned  summons. 

This  was  a  summons  taken  out  by  the  plaintiffk 
asking  that  the  London  and  Oounty  Banking  Oo. 
(limited)  might  be  ordered  to  pay  to  the  seques- 
trators, acting  under  a  sequestration  order  israed 
in  the  action  against  the  defendant  H.  R  Pollard, 
the  amount  standing  to  the  credit  of  the  defendant 
in  the  books  of  the  bank  on  the  20th  of  May,  1902. 

The  action  was  instituted  against  the  defendant,  who 
was  a  legatee  and  executor  tmder  the  will  of  Mrs. 
Jane  PoUard,  to  recover  a  sum  of  money  due  from 
him  to  the  testatrix,  and  for  administration  of  h^r 
estate,  and  the  defendant  was  ordered  to  pay  into 
court  to  the  credit  of  the  action  the  sum  of  £136  3b. 

The  defendant  failed  to  comply  with  this  order,  and 
on  the  20th  of  May,  1902,  a  writ  of  sequestration 
was  issued  against  him,  directing  the  sequestrators  to 
collect,  receive,  and  sequeiter  all  his  goods,  chattels, 
and  personal  estate  whatsoever,  and  to  detain  and 
keep  the  same  under  sequestration  until  the  defendant 
should  lodge  in  court  the  sum  of  £136  38.,  and  dear 
his  contempt. 

The  sequestrators,  on  the  same  day,  attended  on 
the  managers  of  the  Covent-garden  branch  of  the 
London  and  Oounty  Banking  Oo,  (Limited),  where 
th()  defendant  kept  an  aocount,  and  gave  notice  of 
the  writ  and  demanded  payment  of  the  amount 
standing  to  the  defendant's  credit  in  the  books  of  the 
bank.  It  was  admitted  that,  on  that  date,  there  was 
a  sum  of  £204  7s.  8d.  standiog  to  the  defendant's 
crctdit. 

The  plaintiffs  alleged  that  the  bank  manager 
undertook  not  to  allow  the  defendant  to  deal  with 
hlfl  account,  and  to  communicate  with  the  solicitors 
of  the  plaintiffisi  and  the  sequestrators  when  he  had 
consulted  the  bank's  solicitors. 

It  appeared  that,  notwithstanding  the  bank 
manager's  undertaking,  the  bank  had  subsequently 

(a.)  Reported  by  0.  B.  Oamm,  B«q.,  Barrister-at- 
Law. 
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honoiired  cheques  drawn  by  the  defendant,  and  on  the 
22nd  of  May  the  defendant's  balance  at  the  bank 
amounted  ooly  to  £137  78.  6d. 

On  tbe  22nd  of  May  t^e  sequestratora  servel  a 
forcnal  written  notice  on  the  bank  manager  and  took 
out  the  present  summons  asking  that  the  bank  might 
be  ordered  to  pay  to  the  sequestrators  the  amount 
stsnding  to  the  defendant's  credit  in  their  b^oks  on 
the  20th  of  M«y,  1902. 

Hughes^  K.C,  and  G,  N.  Marcy,  for  the  plaintiffs, 
contended  that  the  bank  was  not  justified  in  payiag 
any  more  money  to  the  defendant  after  receiving 
notice  of  the  sequestration  without  giving  the 
sequestrators  a  reasonable  opportunity  of  applying 
for  an  order  against  them ;  and  they  referred  to 
WxUony.  Metcalfe,  1  Beav.  263 ;  Miller  r.  HudcUestone, 
31  W.  B.  138.  22  Gh.  D.  233;  Ward  ▼.  Booth,  20 
W.  B.  880,  L.  B.  14  Bq.  195 ;  Ehc  parte  Nelson,  28  W.  B. 
554,  14  Gh.  O.  41. 

F»  H,  Maugham,  for  the  bank,  was  not  called  upon, 
except  as  regards  costs. 

Joyce,  J.,  said  that  he  did  not  see  Lis  way  to  make 
an  order  wltii  respect  to  the  larger  sum  of  £204  7s.  5d. 
It  was  stated  in  Uie  text-books  that  mere  notice  of  a 
writ  of  sequestration  did  not  bind  a  ehoee  in  action 
in  the  hands  of  a  third  party,  and  his  lordship  thought 
that  the  authorities  bore  out  that  proposition.  No 
Oisa  had  been  cited  in  which  it  had  been  held  tlat 
mere  notice  of  sequestratbn  was  sufficient  to  bind  a 
choae  in  action^  and  certainly  it  did  not  create  a  charge. 
He  was  very  far,  however,  from  approving  the  con- 
duct of  the  bank,  although  they  might  be  right  in 
law.  Upon  the  evidence  he  did  not  think  that  they 
ought  to  have  paid  their  customer  without  giving 
the  sequestrators  an  opportunity  of  opposing  that; 
course  of  action.  The  order  would  accordingly  be 
made  for  payment  by  the  bank  of  the  money  standing 
to  the  defendant's  credit  on  the  22 ad  of  May  only, 
but  without  costs,  and  without  prejudice  to  any  other 
action  which  the  sequestrators  might  take. 

Solicitors,  8.  R.  Pollard;  Wilkinson,  Howlett,  tfe 
Wtlhinson, 
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(Lord  Alverstone,  L.G.J. ,  and 

Wills  and  Ghannell,  JJ.) 

MoNair  v.  Gave,  (a.) 

AdiiUercaion —' Milk  ^  Inepector -^  Sample   taken    by 

inepector  at  a  place  outside  his  district-'CerHficate 

given  by  analyst  of  inspector's  district— 8ale  of  Food 

and  Drugs  Acts,  1875  (38  &  39  Vict  c.  63).  ss,  6,  12, 

13,  21 ;  and  1879  (42  &  43  Vid.  c.  30).  s.  3. 

By  the  provisions  of  the  Sale  of  Food  and  Drugs  Act, 

1875,  it  was  necessary  tfuit  there  should  have  been  a  sale 

or  a  contemplated  sale  of  the  mHk  of  which  sample*  were 

taken  by  an  inspector  under  the  Act  within  his  district, 

and  he  was  only  authorized  to  take  samples  at  the  place 

of  sale. 

By  section  3  of  the  subsequent  Ad  of  1879  an  inspector 
was  authorized  **  to  procure  at  the  place  of  delivery  any 
sample  of  any  wilk  in  course  of  delivery  to  the  purchaser 
or  consignee  in  pursuance  of  any  contrad  for  the  sale  to 
such  purchaser  or  consignee  of  such  milk'* 

Held,  that  the  magistrate  was  right  in  refusing  to 
convict  the  respondent  of  selling  milk  found  on  analysis 
to  contain  21  per  cent  of  added  water,  on  the  ground  that 
the  sample  had  been  taken  compulsorily  by  the  inspector 

(a.)  Beported  by  Brskiwb  Bkid,  Esq.,  Barrister-at- 
Law. 


at  a  place  outside  his  distrid,  and  that  in  doing  so  h» 
had  aded  beyond  his  powers. 

Oase  stated  by  Mr.  d*Byncourt,  a  metropolitan 
magistrate,  sitting  at  GterkenwelU 

An  information  was  preferred  by  the  appellant 
MoNair,  under  the  Sale  of  Food  and  Drugs  Acts,  1875 
and  1879,  against  the  respondent  Gave,  charging  the 
respondeat  with  an  offence  under  section  6  of  the  Aot 
of  1875— namely,  the  sale  of  milk  not  of  the  nature, 
substance,  and  quality  demanded. 

On  the  hearing  of  the  information  the  following 
facts  were  admitted  or  proved :  The  appellant  was  a 
sanitary  inspects  appelated  for  the  Gity  of  West- 
minster, and  the  respondent  wai  a  farmer  of  Shuttle 
Belper,  Derbyshire.  A  contract  was  entered  into 
between  the  respondent  and  Messrs.  Pryce  &  Htf ris, 
dairyman,  of  Graven-yard,  Westminster,  whereby  the 
respondent  agreed  to  deliw  milk  to  them  at  St* 
Pancras  Station. 

The  appellant,  acting  on  instructions  given  him  by 
the  Westmmster  Gity  Gounoil,  and  in  pursuance  of 
section  3  of  the  Sale  of  Food  and  Drugs  Act,  1879, 
went  to  the  St.  Pancras  Station  of  the  Midland  Bail- 
w^y  Go.,  where  the  milk  was  delivered,  and  took  with- 
out payment  from  the  chums  a  sample  of  the  milk 
supplied  by  the  respondent 

The  analyst  for  Westminster,  to  whom  one-third  of 
the  sample  was  sent  for  analysis,  certified  that  he  was 
of  opinion  that  the  sample  contained  79  per  oent  of 
genuine  milk  of  the  poorest  quality  and  21  per  oeat. 
of  added  water. 

For  the  respondent  the  admission  of  the  oertifioftte 
ai  evidence  was  objected  to,  and  it  was  contended 
that  the  inspector  of  the  Gity  of  Westminster  had  no 
power  to  procure  a  sample  at  St.  Pancras,  outside  the 
district  for  which  he  was  appointed,  and  that  the 
analyst  appointed  for  the  Gity  of  Westminster  had  no 
power  to  aualyz)  the  sample  and  give  a  certifioste 
that  would  be  evidence,  and  that  the  place  of  delivery 
being  in  the  borough  of  St.  Pancras,  and  outside  the 
Gity  of  Westminster,  the  proc*iedings  and  oertiflcate 
were  nugatory,  the  inspector  and  analyst  being 
appointed  only  to  act  in  respect  of  samples  taken 
within  the  Gity  of  Westminster  and  have  power  to 
deal  only  with  articles  sold  or  procured  within  their 
own  distriat,  and  that  an  inspector  for  the  borough  of 
St.  Pancras  was  the  proper  person  to  procure  the- 
sample  and  the  analyst  for  the  borough  of  St.  Pancras 
should  have  analyzed  it. 

The  learned  magistrate  dismisied  the  information 
on  these  grounds,  and  the  inspector  appealed. 

Horace  Avory,  K.C.^  and  D.  C.  BarHey,  for  the 
appellant.  —  Tue  question  here  is  whether  an 
inspector  by  reason  of  the  increased  powers  given  him 
by  the  Act  of  1879  has  power  to  take  a  sample  outside 
his  own  district  for  the  purpose  of  having  it  analysed 
and  taking  proceedings  under  the  Act.  The  offence 
was  committed  at  St*  Pancras,  and  the  magistrate  at 
Glerkenwell  therefore  had  jurisdiction  to  deal  with 
the  case,  if,  as  we  say,  the  mspeotor  for  the  Gity  of 
Westminster  could  institute  the  proceedings.  Tne 
only  material  question  is  whether  the  certificate  of  the 
analyst  for  Westminster  was  evidence  on  which  he 
could  act  under  section  21  of  the  Act  of  1876.  There 
is  no  limiting  proviso  in  that  section.  These 
proceedings  were  taken  under  section  3  of  the 
subsequent  Act  of  1879,  and  that  section, 
read  with  section  13  of  the  earlier  Act  shoir 
that  an  inspector  who  takes  the  sample  is  bound 
to  have  it  analyzed  by  an  analyst  of  his  own 
district.  If,  therefore,  the  inspector  had  power  to 
take  the  sample,  the  magistrate  must  have  convicted. 
All  tiie  provisions  in  the  earlier  Act  need  not 
necessarily  be  incorporated  in  the  later,  if  to  do  so 


Vol.  LI. 


[Dae.  90,1908.] 


THE  WEEKLY  REPORTER. 


113 


High  Coxtbt.     MoNaib  v.  CAyB.~-Du  Pasquies  v.  Gadbuby,  Jok b8,  &  Co.  (Limited).      Gt.  of  App. 


would  prevent  the  operation  of  the  later  statnte: 
Bmich  V.  Ball,  29  W.  B.  304,  6  Q.  B.  D.  17. 

Morton  Smithy  for  tho  respondent. — No  prooeedings 
can  be  institated  by  an  inspector  under  the  Act 
except  the  o£frn0'>  charged  was  committed  within  his 
distziot.  Harris  v.  Williams,  6  Times  L.  B.,  47,  shows 
that  only  an  inspector  can  take  a  sample.  [He  cited 
also  ^  V.  SmUh,  44  W.  B.  492,  [1896]  1  Q,  B.  696.] 
Under  the  earlier  Act  an  inspector  conld  not  have 
taken  a  sample  except  in  hii  own  district  and  section 
3  of  the  Act  of  1879  does  not  extend  the  power  of 
either  an  inspector  or  an  analyst. 

Lord  Alvekstone,  L.C.J. — In  my  opinion  this 
case  is  not  fr«»e  from  diffioalty,  but  the  point 
we  really  have  to  decide  is  what  are  the  extended 
powers  g^ven  to  inspectors  by  section  3  of  the 
Sale  of  Food  and  Drugs  Act,  1879.  Wo  have 
during  the  argument  been  referred  to  the  previous 
legislation,  and  I  think  what  we  have  been  told 
may  be  summarized  thus:  Under  the  Act  of  1875 
the  analysts  were  intended  to  act  locally,  and  the 
inspectors  were  certainly  intended  to  act  locally, 
because  it  is  expressly  enacted  that  any  person 
authorized  to  act  in  place  of  a  penon  charged  with  a 
duty  under  the  Act  was  to  obtain  first  authority 
from  his  superior  so  to  act.  In  other  words,  all  the 
earlier  legislation  points  to  the  local  action  of  the 
inspectors  and  analysts.  When  our  attention  was 
fint  brought  to  leotion  13  of  the  Act  of  1875  bjr 
Mr.  Horaoe  Avorf ,  I  thought  his  argument  was 
sound  that  the  inspector  might  act  outside  hisdistrios 
because  snob  an  in«ppctor  was  authorized  to  take  the 
sample  to  the  analyst  of  the  district  for  which  he 
acted,  but  I  think  that  that  section  is  also  required 
for  this  purpose,  that  be  was  allowtfd  to  go  to  auothf*r 
analyst  if  there  was  no  analyst  for  that  place.  It  is 
not  in  di«pute  that  section  3  of  the  Ace  of  1879 
materially  inoreaied  the  powers  of  these  inspec- 
tors. Under  the  earlier  Act  there  mu«t  have 
been  a  sale  or  a  contemplated  sale,  and  the  samples 
moMt  have  been  takt'U  at  the  plaoe  of  sale.  No<v,  by 
section  3  of  the  Act  of  1879  the  inspector  is  allowed 
to  "  procure  at  the  plaoe  of  delivery  any  sample  of  any 
milk  in  course  of  delivery  to  the  purchaser  or 
oonsignee  in  pursuance  of  any  contract  for  the  sa'e  of 
luch  purchaser  or  consignee  of  such  milk.*'  These 
words  would  dearly  limit  any  improper  action  on  the 
part  of  inspectors.  Bveu  if  the  intention  of  the 
Legislature  was  that  inspectors  should  act  in  respect 
of  milk  that  was  going  to  be  sold  in  their  own 
district  those  words  would  limit  their  power  to 
inspect  any.  milk  whatever.  In  my  view  section  3 
waa  neoe8ta*>y  iu  the  case  of  inspectors  acting  within 
their  own  districts  to  get  over  the  necessity  of  the 
milk  being  taken  at  the  plaoe  of  sale.  Accordingly, 
the  words  *'  at  the  place  of  delivery,  in  the  course  of 
deUvery  to  the  purotiaser  *'  were  necessary  and  desir- 
able to  enable  the  inspector  of  the  district  to  take 
milk  at  any  stage.  If  thii  particular  point  had  been 
brought  before  the  notice  of  the  Legislature — 
namely,  that  it  would  have  bAon  desirable  to  deal 
with  the  oommon  case  of  milk  coming  up  by  rail, 
where,  as  in  this  case,  delivery  was  made  at  the 
railway  station,  and  then  going  to  be  used  in 
some  other  part  of  London — it  would  possibly 
have  been  provided  for.  But  I  think,  in  view 
of  the  previous  legislation  and  the  obligation 
which  previously  existed  on  the  inspectors  to  act 
locally,  that  if  it  had  been  intended  to  give  the 
inpeotors  of  one  district  pow«>r  to  take  samples  oom- 
pQJsoriiy  in  another  diatrict,  different  language  would 
have  been  used.  The  mere  use  of  the  words  ''place 
of  delivery"  in  section  3,  read  with  the  context, 
clearly  does  ppt  give  po^er  to  the  inspectors  to  go  to 


any  plaoe  of  delivery  under  the  contract  whether  it  is 
in  their  district  or  not.  The  conclusion  I  have  come 
to  is  that  the  magistrate  has  come  to  a  right  deoi»ion, 
and  that  for  him  to  have  held  otherwise  there  must 
have  been  in  the  Act  some  special  language  giving 
inspectors  power  to  act  compulsorily  outside  their 
own  district.  I  do  not  think  that  the  introducuoa  of 
the  words  "place  of  delivery"  is  sufficient,  as  the 
object  which  the  Legislature  had  for  inserting  those 
Words  was  not  to  give  the  inspectors  powers  outside 
their  own  district,  but  for  the  reason  I  have  already 
referred  to. 

Wills  and  Ohannell,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  Allen  &  Son;  W,  T.  Ricketts  &  Son. 


Nov.  10. 


Otourt  ox  ^Ippeal. 

From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Mathew,  L.J.)  ( 

Du  Pasquieb  V,  Cadbitry,  Jones,  &  Go. 
(Limited),  (a.) 

County  court — Practice — Costs — Action  founded  on  tort 
—  Detinue  —  Recovery  of  goods  in  specie — County 
Courts  Act,  1888  (51  &  52  Vict.  c.  43).  s,  116. 

Section  116  o/  the  County  Courts  Ad,  1888,  does  not 
apply  to  a7i  action  of  detinus  in  which  the  goods  claimed 
are  recovered  in  specie. 

Appeal  by  the  plaintiff  from  an  order  made  by 
Bucknill,  J.,  in  chambers. 

The  action  was  brought  by  the  executor  of  one 
Frrguson  for  the  return  of  certain  drawings  which 
had  been  entrusted  by  Ferguson  to  the  defendants  as 
bis  agents,  and  for  damages  for  their  wrongful 
detention ;  and  also  for  an  aocomit  of  all  moneys 
received  by  the  defendants  as  such  agents  for  aod  on 
behalf  of  Ferguson,  and  payment  of  the  amount 
found  due. 

The  statement  of  claim  alleged  that  Ferguson, 
who  was  an  artist,  had  entrusted  a  number  of 
drawings,  over  £100  in  value,  to  the  defendants  for 
exhibitiun  and  sale  as  his  agents,  and  that  the 
defendants  had  illegally  detained  from  the  plaintiff 
and  refused  to  return  to  him  on  demand  the  drawings, 
and  that  they  had  further  refused  to  account  to  him 
for  any  sums  of  money  received  by  them  in  respect 
of  any  sales  of  the  drawings. 

In  the  statement  of  defence  the  defendants 
admitted  that  they  had  received  the  drawings  and 
had  sold  certain  of  them  to  the  total  amount  of  £33, 
but  they  denied  the  wrongful  detention.  Paragraph 
3  of  the  defence  was  as  follows:  "The  defendants 
have  always  been  and  still  are  ready  and  vnlling  to 
return  the  remainder  of  the  said  drawings,  and  hereby 
offer  to  return  the  same  forthwith  on  obtaining  a 
proper  receipt  therefor."  The  defendants  further 
alleged  that  they  had  a  set-off  or  counterclaim  againit 
the  claim  of  the  plaintiff  to  the  amount  of  £14  4s.  6d. 
for  mounts  and  frames  supplied  by  them  for  the 
drawings  at  the  request  of  Feriruson,  and  they 
brought  into  court  the  sum  of  £18  16s.  6d.  as 
sufficient  to  satisfy  the  plaintiff's  daim. 

In  his  reply  the  plaintiff  said  that  he  was  willing  to 
accept  the  sum  of  £33  in  part  satisfaction  of  the  cause 
of  action,  and  he  accepted  the  sum  of  £18  15s.  6d.  in 

(a.)  Beported  by  W.  F.  Babky,  Esq.,  Barrister- 
Law. 
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part  discbarge  thereof,  bat  be  denied  tbe  aet-off  or 
ooanterolaim  for  the  sam  of  £14  48.  6d.;  and  he 
aooepted  the  offer  of  the  defendants  as  set  oat  in 
paragraph  3  of  the  defence  to  retam  tbe  remainder  of 
the  drawings  in  satisfaction  of  the  remainder  of  the 
oanae  of  action. 

The  <^rawingB  were  accordingly  handed  over  to  the 
plaintiff  before  the  action  came  on  for  trial. 

At  the  trial  tbe  defendants  abandoned  the  set-off 
and  ooanterolaim,  and  judgment  was  given  for  the 
plaintiff  for  £33  upon  the  claim  with  coats,  and  for 
the  plaintiff  upon  the  connterclaim  with  costs. 

Upon  taxation  the  master,  holding  that  the  action 
was  ''founded  on  tort"  within  section  116  of  the 
County  Courts  Act,  1888,  taxed  the  plaintiff's  costs  on 
the  High  Court  scale,  the  value  of  ttie  pictures  being 
contiderably  over  £20. 

Upon  appeal,  Bucknill.  J.,  in  chambers,  held  that 
the  action  which  w^  tried,  and  in  which  judgment 
was  ffiven,  was  an  action  founded  on  contract,  and  he 
refeired  the  taxation  back  to  the  master  to  tax  the 
plaintiff's  costs  on  the  county  court  scale. 

Macoun,  for  the  plaintiff.  —  This  is  an  action 
'<  founded  on  tort "  within  the  meaning  of  leotion  116 
of  the  County  Courts  Act,  1888,  in  wlSch  the  plaintiff 
recovered  a  sum  exceeding  £20.  The  plaintiff  is 
therefore  entitled  to  have  his  coats  taxed  on  the  High 
Court  scale.  The  action  as  launched  was  an  action  of 
detinue — ^that  is,  an  action  founded  on  tort :  Bryant  v. 
Herbert,  26  W.  B.  898,  3  C,  P.  D.  389;  Turner  v. 
StaUihrasB,  46  W.  B.  81,  [18981  1  Q.  B.  56;  Sachs  v. 
Henderson,  60  W.  B.  418,  [1902]  1  K.  B.  612. 
Secondly,  the  action  does  not  come  within  section  116 
at  all,  b^sause  the  value  of  the  drawings  recovered 
and  the  £33  exceeded  £50. 

He  referred  to  Solomon  v.  MuUiner,  49  W.  B.  364. 
[1901]  1  K.  B.  76.  [Collins,  M  B.,  referred  to  KeaUs 
V.  Woodward,  50  W.  B.  258,  [1902]  1  K.  B.  532.] 

E.  W.  HanseU,  for  the  defendants. — In  order  to  see 
whether  an  action  comes,  as  regards  amount,  within 
section  116  of  the  C9unty  Courts  Act,  1888,  the  time 
when  the  amount  is  adjudicated  upon  by  the  court  is 
tbe  material  time  to  look  at :  Solomon  v.  Mulliner,  49 
W.B.,  at  p.  365,  [1901]  1  Q.  B.,  at  p.  83.  In  the  present 
case  tiie  plaintiff  only  recovered  judgment  for  £33  on 
a  daim  for  money  hhd  and  received — ^that  is,  a  claim 
founded  on  contract^.  The  claim  in  detinue  had  been 
disposed  of  long  before  the  trial,  and  formed  no  part  of 
the  juHgment.  Further,  if  tbe  claim  in  detinue  could 
be  looked  at  for  this  purpose,  the  nature  of  the  detinue 
must  be  considered.  It  is  not  every  detinue  which 
gives  rise  to  an  ao«ion  of  tort.  In  Corbett  v.  Packington, 
6  B  &  C.  268,  a  count  stated  that  the  plaintiff  had 
delivered  certain  animals  to  the  defendant  to  be  t«ken 
care  of  by  him  for  reward,  and  in  consideration  thereof 
the  defendant  undertook  and  agreed  to  take  care  of 
them  and  to  re-deliver  them  to  th**  plaintiff  •  ^n  request, 
and  that  the  defendant,  though  requested  to  do  so,  did 
not  re-deliver  them  to  the  plaintm.  The  court  held 
tiiat  the  count  stated  a  promise  to  do  somethiog 
beyoTid  the  common  law  duty — ^namely,  a  promise  to 
re-^eliver  them  to  the  plaintiff,  and  that  thHrefore  it 
was  a  count  in  assumpsit,  and  could  not  be  joined 
with  a  count  in  tort.  In  the  present  case  the  state- 
ment of  the  cause  of  action  is  very  similar,  allegiug  a 
refusal  to  return  the  drawings  on  demand.  It  is  not 
an  action  founded  on  tort,  but  on  a  promise  to  return 
the  drawings  on  demand.  The  order  of  the  lesmed 
judge  was  Sierefore  right. 

Collins,  M.B. — In  my  opinion  this  appeal  must  be 
allowed.  Upon  either  of  two  views  the  plaintiff  is 
entitled  to  suooeed.  In  the  first  place  the  plaintiff 
sued  in  tort  to  recover  more  than  £20.    The  action  J 


was  "  founded  on  tort,"  because  the  plaintiff  claimed 
the  return  of  certain  drawings  which  had  been 
entrosted  by  a  Mr.  Fergoson,  whose  executor  the 
plaintiff  is,  to  the  defendemts  as  his  agents,  and  for 
damages  for  their  wrongful  detention.  That  was 
clearly  an  action  founded  on  tort,  though  no  doabt 
the  plaiotiff  went  on  to  claim  an  account  of  all 
moneys  received  as  sudi  agents  for  Ferguson,  and 
payment  of  the  amoutit  found  due.  To  those  daims 
the  defendants  pleaded,  and  in  tiieir  statement  of 
defence  they  offered  to  return  the  drawings,  an  offer 
which  the  plaintiff  in  his  reply  accepted.  It  seems  to 
me  that  the  plaintiff  has,  by  the  exigency  of  the  action, 
recovered  the  drawings  as  effectively  as  if  he  had 
obtained  judgment  for  their  return.  It  is  oonceded 
that  the  value  of  the  drawings  exceed  £20.  Upon 
that  ground  I  am  of  opinion  that  the  plaintiff  is  right 
It  is  not  competent  for  the  defendants  to  say  that  if 
the  action  had  gone  on  to  trial  they  could  have  proved 
a  special  contiaot  by  them  to  return  the  drawings, 
and  that  the  plaintiff  is  suing  for  breach  of  that 
contract  and  not  upon  the  common  law  duty  of  the 
defendants.  The  plaintiff,  as  appears  b^  the  writ  and 
the  statement  of  daim,  was  dearly  sung  in  respect 
of  a  tort^namdy,  the  wrongful  detention  of  the 
drawings. 

There  is  also  another  ground  upon  whioh  the 
plaintiff  is  entitled  to  succeed.  That  ground  is  based 
upon  the  decision  of  this  court  in  KeaUs  v. 
Woodward.  The  plaintiff  has  by  the  exigency  of 
the  action  reooverad  the  drawings,  and  he  would 
no  doubt  have  been  entitied  as  well  to  nommal 
damages  for  their  detention.  In  Keates  v.  Woodward 
the  action  was  for  damages  for  trespass  to  land 
and  ^  for  an  injunction,  and  the  plaintiff  recovered 
n-^minal  damages  and  obtained  an  injunction.  We 
held  that,  as  the  injunction  was  the  main  part  of  the 
relief  sought,  the  action  was  not  of  that  dass  which 
came  within  section  116  of  the  County  Courts  Act, 
1888.  In  that  case  we  approved  and  followed  a 
deoision  in  Ireland — Bradley  v.  Archibald,  [1899]  2 
Ir.  B.  108— which  dedded  that,  for  the  purposes  of 
an  order  of  the  Supreme  Court  in  Irt'land  relating  to 
costs  somewhat  similar  to  section  116  of  the  Act  of 
1888.  in  an  action  of  detinue,  where  the  goods  claimed 
are  recovered  in  spede,  though  the  dunages  for  their 
detention  may  be  nominal,  the  order  as  to  costs  does 
not  apply.  In  that  case  the  action  was  brought  in 
detinue  to  recover  certain  promissory  notes  and 
damages  for  their  detention.  At  tiie  trial  the 
defendants  handed  over  the  notes  to  the  plaintiff,  and 
the  jury  assessed  the  damages  at  £4,  and  judgment  was 
entered  for  the  plaiotiff  for  £4  with  costs.  The  oourt 
stated  that  the  plaintiff  had  substantially  recovered 
the  notes  in  the  action,  and  that  they  must  judge  the 
ques  ion  of  costs  as  if  there  had  been  judgment  for 
the  plaintiff  for  the  recovery  of  the  notes,  or  a 
nommal  sum  for  their  value — there  being  no  finding 
of  the  jury  as  to  their  value— with  £4  damages  for 
thdr  dtrtention.  Toey  hdd  that  the  rule  as  to  oosts 
had  no  application  to  such  a  case.  That  case  is 
exactly  in  point.  If  I  am  right  in  saying  that  the 
drawings  in  the  present  case  were  recoverod  by  the 
exi^ncy  of  the  action,  the  case  does  n«»t  come  within 
section  116  at  all.  The  appeal  must  therefore  be 
allowed. 

Mathew,  L.J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  J.  B,  Edwards. 

Solicitor  for  tbe  defendants,  H.  H.  Fanshawe. 
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Ct.  op  App.       Bbad  v.  Fbitodly  Society  op  Opbrahvb  Stohbmabons  and  Othbes.       Ct.  op  App. 


Prom  K.  B.  Diy.  "j 

(CoUinB,  M.B.,  and  Stirling  and  >  Nov.  4. 

Gozent-Hardy,  L.JJ.)  J 

Bead  ».  Feibndly  Society,  op  Opebatiye  Stone- 
masons AND  Others,  (a.) 
Trade  union  —  Inducing  hreach  of  contract  —  Illegal 
means — ^Bona  fides. 

By  an  indenture  of  apprenticeship  a  firm  of  stone- 
masons  contracted  to  teach  the  plaintiff,  who  ims  twenty- 
five  years  of  age,  the  trade  of  a  mason.  By  becoming 
PO'^Ji^  <o  <^  rules  of  the  defendant  trade  union  the  firm 
had  contracted  not  to  take  apprentices  over  sixteen  years 
of  age.  In  order  to  cnnpel  the  firm  to  comply  with  this 
latter  contract  the  defendants  threatened  to  withdraw  the 
vforkmen  employed  by  the  firm  if  the  plaintiff  was  taught 
the  trade  of  a  mason  ;  and  in  consequence  of  this  the  firm 
broke  their  contract  with  the  plaintiff. 

Held,  that  the  plaintiff  was  entitled  to  maintain  an 
action  against  the  defendants,  for  the  defendants  had 
knowingly  and  for  their  own  ends  procured  the  commis- 
sion of  an  actionable  wrong,  and  had  procured  it  by  the 
use  of  illegal  means,  and  it  was  immaterial  that  they 
•eemed  to  have  acted  in  good  faith  and  in  the  best  interests 
of  their  society. 

Judgment  of  the  Divisional  Court  (50  W.  R.  619. 
[19021  2  K.  B.  88J  varied. 

Appeal  by  the  defendants  from  the  judgment  of  a 
Divisional  Conrt  (Lord  Alvewton*,  L.C.J.,  and 
Barling  and  Channell,  JJ )  on  the  heariog  of  an 
appeal  from  a  judgment  of  the  jadgeof  the  Ipsmoh 
Oonnty  Court :  50  W.  B.  619,  [1902]  2  K.  B.  88. 

The  action  was  brought  for  wrongfully  and 
malidously  proonring  to  be  broken  an  indenture  of 
apprenticeship  made  between  the  plaintiff  of  the  one 
part  and  the  firm  of  Wigg  &  Wright,  stonemasons,  of 
the  other  part,  and  for  malioiously  oonspjring  to 
proonre  the  indenture  to  be  broken.  The  plaintiff 
olaimed  damages  and  an  injunction. 

The  deed  of  apprenticeship  was  entered  into  on  the 
11th  of  August,  1900.  at  which  date  the  plaintiff,  who 
was  the  son  of  a  mason,  was  twenty-five  years  of  age, 
and  by  it  he  covenanted  to  serve  Wigg  &  Wright  at 
an  apprentioe  for  three  years  at  15a  a  week,  which 
were  ordinary  labourer's  wages,  and  they  covenanted 
to  teach  him  the  trade  of  a  stonemason. 

The  plaintiff  had  previously  been  employed  by 
Wigg  &  Wright  as  a  labourer.  ^ 

The  defendant  society  was  a  trade  union,  of  which 
all  the  masons  employed  by  Wigg  &  Wright  were 
members.  The  plamtiff.  however,  was  not  a  member 
of  the  society.  The  other  defendants  were  certain 
officers  of  the  society. 

Wigg  &  Wright  were  parties  to  the  working  rules 
of  the  trade  union,  and  had  signed  them. 
.Rule  6  d  the  working  rules  was  as  follows: 
"  Apprentioes.^That  boys  entermg  the  trade  shall 
not  work  more  than  three  montus  without  being 
legally  bound  apprentice,  and  in  no  case  to  be  more 
th*n  sixteen  years  of  age,  except  masons'  sons  and 
stepsons.  Employers  to  have  one  apprentice  to  every 
four  masons  on  an  average." 

The  plaintiff,  in  pursuance  of  the  terms  of  the 
mdenture,  commenced  to  serve  Wigg  &  Wright  as  an 
apprentice.  They  were  employing  four  masons,  and 
had  one  apprentice  besides  tiie  plauitiff. 

At  a  meeting  of  the  defendant  society  on  the  13th 
of  August,  1900,  it  was  resolved  that,  if  the  plaintiff 
started  work  for  Wigg  &  Wright  as  a  mason,  x)ne 
of  their  employees  was  to  report  the  fact  in  two 
h'lurs.     Owing  to  the  action  of  the  defendant  society 

(o.)  Eeported.byF.  Q.  Buokbr,  Bsa.,  Barrister- 
at^fjaw? 


from  the  13th  of  August,  1900,  to  the  20th  of  May, 
1901,  Wigg  &  Wright  did  not  employ  the  plaintiff  as 
a  stonemason  or  teach  htm  the  trade,  but  he  con* 
tinned  to  do  labourer's  work. 

On  the  20th  of  May.  1901,  the  following  letter 
was  written  by  Wigg  &  Wright  to  the  secretary  of 
the  defendant  society  :  ''  Dear  Sir, — As  it  appears  we 
have  inadvertently  taken  an  apprentice  contrary  to  the 
rules  of  your  society  (for  which  we  aie  very  sorry)  we 
should   be  glad  to  give  an  explanation  of  how  it 
oocnrred,  as  we  had  no  intention  whatever  of  infrmg- 
ing  the  rules.    We  had  taken  an  apprentice  before  on 
tbe  same  condition,  with  the  excHption  of  age,  and 
note  the  rule  s«ys,  *  And  in  no  case  to  be  more  than 
sixteen  years  of  ag^,  except  masons'  sons  and  step- 
sons.'   Now  this  seems  to  us  to  entirely  do  away  with 
limit  of  age  providing  they  are  masons'  sons.    What 
else  can  it  mean?    The  fact  seems  to  be  this  rule 
wants  revising  and  making  plainer,  so  that  there  could 
be  no  mistakes  in  future.    When  Mr.  B<»ad  spoke  to 
me  ab3ut  taking  his  son  as  an  apprentice  I  told  him 
we  were  not  entitled  to  take  another  apprentice,  but 
he  said,  <  Oh,  yes,  you  ctn  take  him,  being  a  mason's 
son.'    Now,   this  coming   from  a  member   of   the 
society,  we  took  it  to  be  the  meaning  of  the  rule,  and 
we  never  heard  a  word  to  the  contrary.    If  we  had. 
we  should  certainly  not  have  taken  this  one.    Well, 
now  he  has  been  bound  just  a  year.    We  don't  know 
if  we  are  legally  bound   to  k««ep  him,  being  over 
age,  and  we  should  not  be  at  all  sorry  to  get  rid  of 
him,  although  we  should  wish  to  behave  honourably 
in  the  matter,  and  it  seems  to  us  the  best  way  out  of 
the  difficulty  would  be  to  let  him  finish  his  time  out, 
and  we  hope  you  will  be  able  to  view  the  matter  in 
the  same  light,  as  we  should  be  exceedingly  sorry 
that  there  should  be  any  unpleasantness  between  us 
and  the  society." 

On  the  22nd  of  May,  the  secretary  of  the  defendant 
society  wrote  the  following  reply  to  Wigg  & 
Wright:  **Dear  Sirs.^Your  letter  of  the  20th  was 
laid  before  the  members  of  my  society  on  that  date, 
and  I  am  instructed  to  inform  you  that  you  have 
misanderstood  the  meaning  of  the  rule.  It  admits  of 
a  mason's  son  learning  the  trade  without  being  bound 
apprentice ;  but  we  cannot  understand  a  man  twenty- 
five  or  twenty-six  years  of  age  daiming  that  right, 
nor  an  employer  who  would  take  him  without  first 
consulting  us.  Had  you  done  so,  we  should  have 
expressed  our  intentioa  in  the  matter  at  once  plainly. 
As  the  matter  stands,  we  regret  your  firm  has  placed 
itself  in  a  difficult  position ;  but  my  members  consider 
your  action  a  direct  infringement  of  the  rule ;  and  if 
the  man  in  question  starts  working  at  the  trade,  we 
are  bound  to  protest  against  you  for  introducing  an 
individual  not  of  the  trade ;  and  in  accordance  with 
our  general  rule  we  have  empowered  our  members 
working  for  your  firm  to  take  prompt  action  in  the 
matt<»r.  We  regret  the  thing  has  occurred,  but  we 
fe4  that  the  blame  does  not  rest  with  us  in  any 
way." 

Certain  interrogatories  were  administered  on  behalf 
of  the  plaintiff  for  the  examination  of  the  defendants, 
which  were  ans  tiered  by  the  defendants'  secretary. 
The  answers  to  interrogatories  4  and  8  were  as 
follows :  **  (4)  (a)  At  a  meeting  held  on  the  21st  of 
May.  1900.  summoned  for  ordinary  quarterly  business, 
it  was  reporti*d  to  the  meeting  that  there  was  a  man 
working  at  Messrs.  Wigg  &  Wright's,  named  Mr. 
Bead,  bringing  a  mallet  and  tools,  stating  that  he 
was  going  to  be  an  apprentice,  but  he  was  stdl  work- 
ing as  a  labourer ;  bnt  if  he  should  start  at  the 
banker  (it  wai  noted  on  the  minutes  that)  Brother 
Turner  nai  a  right  to  report  the  same,  (b)  At  an 
ordiuary  fortnightly  meeting  held  oa  the  13th  of 
August,   1900,   it  was  reported  •  that  Mn  Bead  had 
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been  made  an  apprentioe,  bat  be  bad  not  started 
masonry.  It  was  resolved  fbat  if  be  started  work  two 
lionrs'  noiioe  sboold  be  given  to  Meesn.  Wi^g  & 
Wrigbt  by  members  working  tbere.  (c)  At  an 
ordinary  quarterly  meeting  beld  on  tbe  20tb  of  May» 
1901,  it  was  resolved  that  t^e  secretary  write  to 
Messrs.  Wigg  &  Wrigbt  respecting  L  R^  entering 
the  trade,  bis  age  beinff  twenty-five  years,  (d)  Tbe 
fortnightly  meeting  held  on  tbe  29cb  of  July,  1901, 
was  specially  summoned  in  consequence  of  J.  B^ad  " 
(tbe  father  of  the  plaintiff)  **  writing  his  intention  of 
visiting  the  meeting.  Resolutions  were  passed  as 
follows :  '  That  J.  Read  be  admitted  to  the  lodge  on 
his  consenting  to  be  duly  read  in  as  a  member.  That 
J.  Road  be  allowed  fifteen  minutes  to  state  his  case  of 
complaint  re  bis  son.  That  after  hearing  the  explana- 
tion and  arguments  of  Brother  Read  this  society  does 
not  S(  •  any  reason  to  recede  from  the  position  taken 
up  by  tbe  society  in  the  letter,  dated  the  22id  of 
May,  sent  to  Messrs.  Wigg  &  Wright'  Carried,  all 
present  voted  for,  except  J.  Read.  Tbe  meetings 
were  held  at  the  Friar's  Head  Inn,  Ipswich ;  but  I 
am  unable  to  specify  the  names  of  all  those  who  were 
present.*'  ''  (8)  The  prompt  action  referred  to  in  my 
letter,  referred  to  in  paragraph  2,  was  that  the  masons 
in  Messrs.  Wigg  &  Wright's  employ  riiould  gve  two 
hotirs'  notice  and  leave  Messrs.  Wigg  &  Wright's 
employ  if  they  thought  fit." 

In  consequence  of  the  action  taken  by  the 
defendants  the  plaintiff  was  never  taugat  the  trade  of 
a  mason. 

The  county  comrt  judge  beld  that  the  facts  as 
proved  or  admitted  before  him  fell  short  of  giving 
any  ground  of  action  against  the  defendants ;  that 
the  d-fendant4  seemed  to  have  acted  bond  fide  in  the 
interest  of  th«i  Society  of  Ma«ons,  and  were  not  in  any 
way  actuated  by  improper  motivei ;  that  tbe  defend- 
ants g  >ve  a  certain  interpretation  to  rule  6  and  acted 
upon  it;  and  tboagb  their  interpretation  miftht  or 
might  not  be  correct,  yet.  as  it  was  honestly  held,  be 
did  not  consider  they  had  acted  improperly  in  tbeir 
method  of  enforcing  it.  He  accordingly  gave  judg- 
ment for  thf»  defendant^.  On  the  appeal  of  the 
plaintiff  the  Divisional  Court  reversed  Uie  decision  of 
the  county  ooiut  judge,  and  ordered  a  new  trial, 
Lord  Alverstone,  L.O.J.,  being  of  opinion  that  tbe 
plaintiff  was  entitled  to  judgment.  Tbe  defmdants 
appealed,  and  the  plaintiff  brought  a  cross- appeal, 
asking  that  judgment  might  be  entered  for  him 

Cohen,  K,C,t  and  Chester  Jones,  for  the  defendants. 

F.  Low,  K.C.,  and  HenU,  for  the  plaintiff. 

Cur,  adv.  vuU. 

Nov.  4. — Collins,  M.R.,  read  the  following  judg- 
ment :  This  is  an  appeal  by  the  defc<ndantd  from  the 
decision  of  the  Divisional  Court  ordering  a  new  tri«l 
of  a  case  decided  by  a  county  court  judge  in  f  AViinr  of 
the  defendants.  There  is  a  cross- appeal  by  the 
plaintiff  asking  that  this  court  should  give  judgment 
for  the  plaintiff  with  damages.  The  court  belotr, 
while  Agreed  that  the  dedal' 'u  was  unsatisfactory, 
were  divided  as  to  the  relief.  Darling  and  ChauLell, 
J  J.,  holding  that  there  ought  to  be  a  new  trial,  while 
the  Lord  Chief  Justice  wa«  of  opinion  that  the  plain- 
tiff was  entitled  to  judgment.  Tbe  parties  agreed 
before  them  and  before  us  that  if  judgment  were 
-[iven  for  tbe  plaintiff  the  court  shonli  assets  the 


The  facts  are  stated  in  the  judgments  as 
reported  below,  and  I  need  do  no  more  than 
summarize  them  for  the  purpose  of  this  jodgment. 
The  claim  was  for  £50  damages  for  wrongf aUy  and 
maliciously  indudog  Messrs.  Wigg  &  Wright  to  break 
their  contract  of  apprentioesbip  with  tbe  plaiatift 


The  evidence  for  the  plaintiff  was  that  be  had  become 
bound  by  an  indenture  of  apprenticeship  to  Messrs. 
Wigg  &  Wright,  stonemasons,  of  Ipswich,  whereby 
they  undertook  to  teach  him  tiie  trade  of  a  masou, 
paying  him  wages  of  15s.  a  week  during  a  period  of 
three  years.  Messrs.  Wigg  &  Wright  bad  in  their 
capacity  as  masters  agreM  to  certain  working  rules 
with  the  defendant  society,  one  of  which  (6)  was  as 
follows:  ''That  boys  entering  the  trade  shall  not 
work  more  than  three  months  without  being  legally 
bound  apprentice,  and  in  no  esse  to  be  more  than 
sixteen  years  of  age,  except  masons'  sons  and 
stepsons.  Employers  to  have  one  apprentice  to  every 
four  masons  on  an  average."  The  plaintiff's  father 
was  a  mason.  The  plaintiff  was  not  a  member  of  tbe 
society,  and  was  twenty- five  years  of  age  when  be 
entered  into  the  indenture  of  apprenticeship.  The 
defendant  society  in  c  mcert  with  tbe  other  defendants, 
on  becoming  aware  that  the  plaintiff  had  besn  taken 
as  an  apprentice  by  Messrs.  Wigg  &  Wright,  took  steps 
to  enforce  compliance  by  them  with  role  6  as  inter- 
preted by  the  defendants  by  threatening  in  the 
language  of  their  letter  of  the  22nd  of  May :  '*  If  tbe 
man  in  question  (the  plaintiff)  starts  working  at  the 
trade,  we  are  bound  to  protest  against  you  for  iotro- 
duoing  an  individual  not  of  the  trade,  and  in  aooord- 
ance  with  our  gent^ral  rule  we  have  empowered  our 
members  working  for  your  firm  to  take  prompt  action 
in  the  matter.  We  regret  the  thing  has  occurred, 
bat  we  feel  that  the  blame  does  not  rett  on  us  in  any 
way.'*  This  was  in  i-ffect  a  threat  that  they  would 
call  out  ti^e  workmen  in  Messrs.  Wigg  &  Wright's 
employ,  all  of  whom  were  members  of  tbe  defendant 
society,  and,  as  was  explained  bv  counsel,  if  so  em- 
powerod,  would  be  supported  while  off  work  out  of 
the  funds  of  the  society.  Messrs.  Wigg  &  Wright  dis- 
puted the  construction  placed  by  tbe  defendants  on 
rale  6,  oontending,  and  as  I  think  rightly,  that  it  did 
not  extend  to  masons'  son.  Feeling,  however,  that 
thf>y  could  not  resist  the  ooerdon  brought  to  bear  on 
them,  they  dismissed  the  plaiutiff.  It  was  not  sug- 
gested before  us  that  the  aces  complained  of  were  not 
all  done  by  the  defendants  in  concert.  The  plaintiff 
has  therefore  lost  the  opportunity,  which  he  was  law- 
fully entitled  to,  of  emergmg  from  the  position  of  a 
labourer  at  15s.  a  week  to  that  oi  a  mason  who  may 
ea'U  up  to  35s.,  and  be  has  brought  bit  action  accord- 
ingly. No  evidence  was  called  for  the  defendants, 
and  no  proof  given  of  assent  by  Messrs.  Wigg  & 
Wright  to  any  rules  other  than  those  pun  in,  of  wtiich 
rule  6  is  one. 

On  these  facts  the  learned  county  court  judge  held 
as  follows :  « I  bold  that  the  facts  as  proved  and 
admitted  before  me  fall  short  of  gtviuff  any  ground  of 
action  against  the  defendants.  The  defendants  seem 
to  me  to  have  acted  bond  fide  in  the  best  interests  of 
the  Society  of  Masons,  and  not  to  have  been  in  any 
way  actuated  by  an^  improper  motives.  They  gave 
a  c«rrtain  interpretation  to  rule  6  and  acted  upon  it, 
and  though  their  interpretation  may  or  may  not  be 
correct',  yet,  as  it  was  honestly  held,  I  do  not  consider 
they  have  acted  improperly  in  their  method  of  enforc- 
ing it." 

Oa  these  facts  the  case  seems  to  me  to  be  dear. 
The  plaintiff  was  entitled  to  the  benefit  of  the 
contract  which  he  bad  made,  and  that  benefit 
he  would  have  continued  to  onjpy  but  for  the 
intervention  of  the  defendants.  The  object  of  the 
defendants'  intervention  was  to  deprive  him  of  that 
benefit.  The  facts  leave  no  room  for  doubt  as  to  that. 
He  was  not  a  member  of  their  society,  and  was  under 
no  obligation,  legal  or  moral,  to  conform  to  their 
rules.  In  these  circumstances  they  conspired  to 
enforce  by  threats  of  a  formidable  diaraoter»  which 
they  had  tbe  m^ani  of  CArryin|;  into  effset)  a  fanapb 
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by  hia  employen  aad  instmoton  of  the  ooatraot  whioh 
the  latter  nad  made  with  bim ;  aad  the  only  joatifioa- 
ticm  they  oaa  suggest  for  this  ooaduot  is  that  Messrs. 
Wigg  &  Wright  had  oome  uader  an  obligation  to 
them,  not  psrhapi  legiJly  enforceable,  if  not  illegal, 
not  to  make  sooh  a  oontraot  as  they  had  mn^e  with 
the  plaintiff^  But  the  justification  to  be  of  any  avail 
most  oorer  their  whole  conduct,  the  means  they  used 
as  well  as  the  end  they  had  in  view.  As  against 
^i^Mvr*  Wigg  &  Wright  they  had  whatever  risrhts 
within  the  law  ttie  rules  assented  to  b?  Messrs.  Wigg 
A  Wright  afforded  them.  Bat  to  cimbiae  to  coerce 
them,  by  threats  of  the  character  I  have  described, 
to  break  their  contract  with  the  plaiotiff  was  in  my 
judgment  an  illeg^al  act  carried  out  by  illegal  means. 
They  cannot  be  in  a  better  position  if  the  rales  are 
unenforceable  than  they  would  have  been  had  a 
breach  of  them  given  them  a  legal  cause  of  action. 
But  in  such  case  how  can  they  possibly  justify  taking 
the  law  into  their  own  hands  and  compelling  the 
opposing  litigant  by  coercion  to  give  effect  to  their 
view  of  a  disputed  obligation  by  breaking  his  con- 
tract with  tbe  pluntiff  ?  Further,  does  not  such  con- 
duct demonstrate  that  their  object  was  to  defeat  the 
plaibttff's  purpose  of  becoming  a  masoa?  Belief, 
however  honest,  that  in  what  they  did  th^^y  were  act- 
ing in  the  best  interest  of  the  Society  of  Masons  could 
be  no  excuse  for  conspiring  to  deprive  the  plaintiff  of 
the^  advantages  of  hts  contract.  PersuMion  by  an 
individual  for  tbe  purpose  of  depriving  another  person 
of  the  benefit  of  a  contract,  if  it  is  effecmtl  in  bring- 
ing about  a  breach  of  the  contract  to  the  damtge  of 
theperson,  gives  a  cause  of  action  (Lumley  v.  Gye^ 
I  W.  B.  432,  2  E.  &  B.  216) ;  and  a  strong  belief  on 
tbe  part  of  the  persuader  that  he  is  actins;  for  his  own 
interests  does  not  seem  to  me  improve  his  porition  in 
any  respect.  Still  less  can  it  do  so  when  he  does 
not  oonnoe  himself  to  persussion,  but  joins  with  others 
to  enforce  their  common  interests  at  the  plaintiff's 
ezp  nee  by  coercion.  *  *  That  a  conspiracy  to  injara-— 
an  oppreskive  oombiuation — differs  widely  from  an 
invasion  of  dvil  rights  by  a  single  individual  cannot 
be  doubted  *' :  see  per  Lord  Macnaghten  in  Quinn  v. 
Leaihem,  60  W.  B.  139,  [1901]  A.  0.  495;  see  also 
per  Lord  Brampton,  in  tbe  same  caie.  It  seeois  to 
me,  therefore,  that  this  case  stands  wholly  outside 
the  deba^>able  ground  traversed  in  tbe  discussion  of 
Allen  V.  Flood,  46  W.  B.  268,  [1898]  A.  0.  1.  The 
aotion  of  the  defedfiante  was  as  clearly  malicioas, 
or,  if  the  phrase  be  preferred.  '*  without  just  cause 
or  ezouse,  as  in  LunUey  v.  Gye  which  as  well  as 
Temveriony.  BuueU,  41  W.  B.  665,  [1893]  1  Q,  B.  716, 
has  been  fioally  established  in  Quinn  v.  LeatJiem  to  be 
a  biodiog  authority.  **  There  are,"  says  Lord  Watson 
iu  AUen  v.  Flood,  **  in  my  opinion,  two  grounds  only 
on  whtoh  a  penon  who  procures  tbe  act  of  another 
can  be  made  legally  responsible  for  ite  consequeoces. 
In  the  first  place,  he  %rill  incur  liability  if  he  know- 
ingly and  for  his  own  ends  induces  tbe  other  person 
to  commit  an  actionable  wrong.  In  the  second 
l^ace,  when  the  act  induced  is  within  the  right  of 
the  immolate  actor,  and  is  therefore  not  wrong  as 
far  aa  he  is  ooocemed,  it  may  yet  be  to  the 
detriment  of  a  third  party;  and  in  that  case, 
aooordiog  to  the  law  laid  down  by  the  majority  in 
Lundey  v.  Gye,  the  inducer  may  b<)  held  liable  if 
he  can  be  shown  to  have  procured  his  object  by 
the  use  of  illegal  means.*'  Tnis  passage  is  approved 
by  Lord  Macnaghten  and  cited  bv  him  as  embody- 
ing the  opinion  of  the  majority  in  that  case.  The 
present  case  inevitably  falls  under  one  or  other  of 
those  propisttions,  and  I  think  within  both.  Tbe 
defendants  did  knowingly  and  for  their  own  ends 
induoe  the  commission  of  an  actionable  wrong,  and 
they   employed  illegel  means  to  Msg  it  about« 


Such  conduct  would  be  actionable  in  an  individual 
and  incapable  of  jastificstion,  a  fortiori  where  the 
defendants  acted  in  concept.  These  considerations 
seem  to  me  to  ezcluie  from  discuuion  in  this  case  tbe 
illustrations  given  in  argument  of  what  might  in 
given  circumstances  be  "jast  cause,"  or,  in  other 
words,  suffice  to  negative  malice.  There  was  no 
relation  between  tbe  defendants  and  either  of  tbe 
parties  in  this  case  at  all  analogouf  to  those  existing 
in  the  insttnc«s  put  of  father  and  child  or  doctor  and 
patient,  which  I  leave  for  solation  when  the  case 
arises.  The  defendants  have  no  higher  immunity 
from  legal  obligations  than  any  other  members  of 
the  commuoity,  and  if  they  have  legal  rights 
they  can  enforce  them  by  legal  means  only.  It 
is  not  at  all  necessary  in  this  ca«e  to  embark 
upon  the  question  whether  ''  without  just  cause " 
is  a  complete  eqaivalent  for  what  was  meant  in  the 
common  law  by  malice.  I  am  inclined  to  think  that, 
though  in  many  cases  adequate  as  a  description,  it  is 
not  oo-extensive  with  it,  nor  do  I  think  that  in  civil 
actions  any  more  than  in  criaiinal  it  w£U  be  possible 
to  eliuiinate  motives  from  the  discusrion :  see  the 
weifl^hty  observations  of  Lord  Brampton  on  this  point 
in  Qainn  v.  Ltathem,  It  is,  however,  very  desirable  to 
gcuurd  against  the  notion  that  if  the  act  done  be  illegal 
*'  just  cause  "  may  still  be  averred  to  purge  tbe  wrong. 
For  instance*  where  illegal  means  have  been  used  to 
bring  about  tbe  breach  of  a  contract  to  the  detriment 
of  a  party  thereto,  *'  just  cause"  c«nnot  come  into  the 
discussiou  at  all.  The  use  of  illegal  means  evidenced 
malice,  and  in  this  connectioi  malice  was  not 
eqaivalent  to  **  without  just  cause.*'  The  cause  of 
intervent'oa  might  be  just,  but  the  means  used  to 
enforce  it  m'ffht  be  illegal.  The  comm  m  law  aotion 
threw  the  harden  of  proof  on  the  plaintiff.  It 
was  not  enough  for  him  to  show  that  the  defendant 
had  brought  about  the  breach  of  a  contract  between 
a  third  pa«-ty  and  the  plaintiff.  He  had  to  show  that 
it  was  aoae  maliciously,  and  the  harden  of  proving 
malice  lay  upon  him.  It  was  not  a  case  of  a  primd 
facie  cause  of  aotion  based  on  th«^  fact  that  a  breach 
of  contract  had  been  brought  about  to  the  detriment 
of  the  plaintiff,  party  thereto,  by  a  stranger  to  the 
contract.  The  common  law  did  not  lightly  extend 
rights  arising  out  of  c  entrants  to  and  against  persons 
not  parties  then^to,  owing  to  the  absence  o'  privity : 
see  the  cases  collected  in  the  notes  to  Paaley  v. 
Freeman,  2  Smith's  Leading  Oases,  64.  Some  nexus 
had  to  be  established  between  the  plaintiff  and  the 
stranger,  and  this  wai  found  in  malice.  Unless  the 
plaintiff  could  show  this,  he  failed  to  bring  the 
stranger  into  such  relations  with  bim  as  to  ground  a 
cause  of  action,  and  therefore  tbo  harden  wa«  upon 
the  plaintiff  to  prove  a  cause  of  aotion,  not  upon  the 
defendant  to  justify.  I  think  tome  confusion  has 
crept  into  the  discossions  on  this  matter  through 
want  of  sufficient  regard  to  thes^  elementary  points. 
I  think  the  materials  oefore  us  are  sufficient  to  enable 
us  to  enter  judgment,  and  I  agree  with  the  Lord 
Ohief  Justice  that  the  defendants'  appeal  should  be 
dismissed  and  the  plaintiff's  cross-appeal  allowed, 
and  judgment  entered  for  the  plaintiff  for  £60. 

Stiblikg,  L.  J.,  read  the  following  judgment :  The 
evidence  in  this  case  establishes,  iu  my  opmion,  that 
the  defeodants  knowingly  procured  Messrs.  Wigg  & 
Wright  to  violate  a  contract  which  they  had  entered 
into  with  the  plaintiff.  In  so  doing  the  defendants 
acted  without  any  improper  motives ;  but  I  take  the 
law  to  be  as  stated  by  Lord  Macnaghten—"  A  viola- 
tion of  legal  right  committed  knowingly  is  a  cause  of 
action,  and  .  .  .  it  is  a  violation  of  legal  right 
to  interfere  with  contractual  relations  reoogniaed  by 
law,  if  there  be  no  suffident  justifloation  for  the 
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iDterfereoce  "  :  Quinn  v.  Leathern,  This  proposition 
was  not  serionBly  questioned  in  argpiment,  but  it  was 
oontended  on  behalf  of  the  defendants  that  there  was 
a  suffioient  justification  for  their  interference,  became 
Messrs.  Wigg  &  Wri|;ht  bad,  previously  to  the  con- 
tract with  tbe  plaintiff,  entered  into  a  contract  with 
them,  the  defendants,  which  is  said  to  be  inconsistent 
with  the  contract  between  Messrs.  Wigg  &  Wright 
and  the  plaintiff.  Some  difficulty  appears  to  have 
arisen  in  the  Divisional  Court  as  to  what  the  terms 
of  this  contract  were  ;  but  at  the  hearing  before  us 
counsel  on  both  sides  agreed  and  invited  us  to  decide 
the  case  on  the  footing  that  the  terms  of  this  contract 
are  containi-d  in  a  printed  document  put  in  evidence 
which  purports  to  be  '*  working  rules  agreed  to  and 
signed  by  the  employers  and  the  operative  stonemasons 
of  Ipswich  and  district,"  and  to  nave  been  signed  by 
(amongst  others)  Wigg  &  Wright,  as  employers,  and 
the  president  and  other  officers  of  the  defendant 
society.  It  was  oontended  in  argument  that  this 
agreement  was  illegal  as  being  in  restraint  of  trade. 
As  at  present  advised,  I  am  not  satisfied  that  this  is 
so ;  but  in  the  view  which  [  take  it  is  uooecessary  to 
decide  the  point,  and  I  shall  assume  for  the  purpose 
of  the  present  judgment  that  the  agreement  between 
Wigg  &  Wright  and  the  defendants  was  in  all  re- 
spects valid  and  binding.  The  particular  clause  relied 
on  is  rule  6 :  "  That  boys  entering  tiie  trade  shall  not 
work  more  than  three  months  without  being  legally 
bound  apprentice,  and  in  no  case  to  be  more  than 
sixteen  years  of  age,  except  masons*  sons'  and  step- 
sons." This  I  refer  to  as  the  first  part  of  the  rule.  It 
proceeds :  "  Employers  to  have  one  apprentice  to 
every  four  masons  on  an  average."  This  I  refer  to  as 
the  second  part  of  the  rule.  It  is  contended  on 
behalf  of  the  defendants  that  the  first  part  of  the 
rule  prohibits  employers  from  taking  apprentices  over 
sixteen  years  of  age ;  and  if  this  were  the  true  con- 
struction of  the  rule,  and  it  were  applicable  to  persons 
in  the  positi(  n  of  the  plaintiff,  there  would  be,  to  say 
the  least,  a  serious  question  whether  the  justification 
set  up  by  the  defendants  was  not  made  out.  Bat 
whatever  the  true  construction  of  this  part  of  the  rule 
may  be,  it  does  not,  in  my  opinion,  apply  to  the 
plaintiff.  He  was  a  mason's  son,  and  by  the  terms  of 
this  part  of  the  rule  mason's  sons  are  exempted  from 
the  operation  of  this  part  of  it.  As  regards  the 
second  part,  it  is  not  well  expressed ;  but  it  may  be 
read  as  prohibiting  employers  from  having  more  than 
one  apprentic«*  to  every  four  masons.  If  this  be  the 
true  meaning,  Wigic  j&  Wright  violated  it.  It  is  not 
every  violation  of  these  rules  which  would  justify  the 
defendants  in  what  they  did.  It  appears  to  be  plain 
from  the  lfitt«»r,  the  22nd  of  May,  1901,  that  the 
defendants'  ground  of  complaint  against  Wigg  & 
Wright  was  not  that  they  had  two  apprentices  when 
they  ought  to  have  had  only  one,  but  thftt  they  had 
taken  the  plainliff  as  an  apprentice  when  his  age  was 
between  twenty -five  and  twenty-six.  The  objection 
that  Messrs.  Wigg  &  Wright  had  more  than  the 
proper  number  of  apprentices  might  have  been  got 
over  if  they  had  entered  into  some  arrangement  by 
which  the  services  of  the  other  apprentice  were  trans- 
ferred to  another  master.  Bat  the  letter  shows  plainly 
that  the  defendants  would  not  have  been  satisfied  so 
long  as  the  plaintiff  was  avowed  to  work  at  the  trade. 
I  think  that  the  object  of  the  defendants,  as  shown  by 
that  letter,  was  to  prevent  Mef  srs.  Wigg  &  Wi ight  from 
giving  the  plaintiff  the  benefit  of  his  contract  with 
them,  and  I  find  nothing  in  the  rules  which  entitled 
them  to  intist  on  that  It  was  said,  however,  that  the 
defendants  acted  in  good  faith  and  honestly  belif^Vf  d 
that  the  true  construction  of  the  rules  was  different 
from  that  which  it  appears  to  me  to  be.  But,  in  the 
absence  of  fraud,  good  faith  is  not  of  itself  a  sufficient 


defence  to  an  action  founded  on  tort,  though  it  may 
in  some  cases  be  an  essential  element  of  such  a 
defence.  If  an  action  is  brought  for  a  trespass  to 
land  and  the  defendant  justifies  under  an  alleged 
right  of  way,  judgment  must  go  ag^ainst  him  if 
he  fails  to  establish  the  right,  however  honest  he 
may  have  beUeved  in  its  existeoioe.  If  an  aotion  is 
brought  for  the  publication  of  defamatory  nuttter 
and  the  defendant  sets  up  that  it  was  published  on  a 
privileged  occasion,  he  will  fail  in  his  defence  imless 
the  privilege  is  established,  however  dear  his  good 
faith  may  be.  I  do  not  think  that  the  present 
defendants  oooupy  a  better  position  than  a  defendant 
setting  up  privilege  in  an  action  for  libel  or  slander, 
and  as  they  fail  to  establish  the  existeoce  of  the  con- 
tract on  which  they  rely,  I  think  that  they  fad  in 
their  defence.  I  desire  to  express  no  opinion  on  the 
important  question  whether,  if  the  contract  had  been 
such  as  they  believed  it  to  be,  they  would  have  been 
jastified  in  point  of  law  in  doing  what  they  did.  For 
these  reasons,  which  appear  to  agree  in  substance 
with  those  given  by  the  Lord  Ohief  Justice  in  the 
Divisional  Oourt,  I  think  that  the  decision  of  that 
court  should  be  varied  and  judgment  entered  for  the 
plaintiff. 

Cozens-Habdy,  L.J.,  said:  I  agree.  The  judg- 
ment of  the  Master  of  the  Bolls,  which  I  have  care- 
f  ally  read  and  considered,  so  completely  expresses  my 
own  views  that  I  do  not  desire  to  add  a  word. 

Appeal  diamieaed*     Cross-appeal  allowed. 

SoUdtors   for   the   plaintiff,   Leighton    &  Aldous, 
Ipswich. 
Solicitors  for  the  defendants,  SJiaen,  Boseoe,  &  0<k 


From  K.  B.  Div.  (In  Bkcy.)     ) 
(Vaughan  Williams,  Stirling,  and  >  Oot«  31. 

Cozens-Hardy,  L.JJ.)  3 

In  re  Smith. 
Ex  parte  Dueban.  (o.) 

Bankruptcy — Notice— Judgment  creditor — Security  given 
to  satisfaction  of  creditor— Right  to  issue  second  bank- 
ruptcy notice— Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  62),  s.  4  (1)  (g). 

A  creditor  having  obtained  a  judgment  against  a  debtor 
issued  a  bankruptcy  notice  on  it  but  subsequently  entered 
into  an  agreement  with  the  debtor  by  which  the  latter 
gave  certain  property  by  way  of  security,  part  of  which 
property  he  was  to  beat  liberty  for  a  year  from  the  date 
of  the  agreement,  to  repurchase*  Six  months  after  the 
agreement  the  creditor  issued  a  second  bankruptcy  notice 
in  respect  of  the  debt  against  the  debtor,  on  which  a 
receiving  order  was  made. 

Held,  that  the  creditor  had  no  right  to  issue  the  second 
notice  while  the  option  to  repurchase  existed. 

These  were  appeals  (1)  from  a  receiving  order  made 
by  tbe  registrar  and  (2)  from  his  refusal  to  rescind  it 
on  an  application  made  for  th&t  purpos*. 

The  facts  were  as  follows : 

A  creditor,  in  January,  1902,  obtained  a  final 
judgment  against  a  debtor  in  the  King's  Bench 
Division,  and  issued  a  bankruptcy  notice  against  the 
debtor  in  resoect  of  the  judgment  debt.  The  debtor 
was  arrested  under  the  process  of  the  court,  and 
thereupon  an  agreement  in  writing  was  entered  into 
between  the  creditor  and  debtor,  the  terms  of  which 
were  as  follows :  The  debtor  wns  to  be  relf ased  from 
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onttody  on  paying  to  the  creditor  £75  in  cash,  hand- 
ing orer  a  ipeoified  bill  of  exchange  for  £400,  and 
teuiBferriog  4,000  £l  shares  in  %  certain  bank,  with 
liberty  to  him  to  reporohase  them  on  or  before  the 
28th  of  January,  1903.  The  debtor  also  assigned 
his  interests  in  the  estates  of  two  specified  bank- 
ropts.  Tiie  assignment  was  expressed  in  the  agree- 
ment to  be  by  way  of  seoozity  and  in  part  payment. 
Thedebtor  wished  to  insert  in  the  agreement  a  daose 
providing  that  all  further  procee£ogs  should  bn 
stayed,  bnt  the  creditor  refused  to  agree  to  this,  and 
the  agreement  in  fact  provided  that  the  judgment 
was  still  to  be  in  full  force. 

The  bankruptcy  notice  was  thereupon  set  aside  by 
the  court  on  uie  29th  of  January,  1902. 

In  July,  1902,  the  creditor  issued  a  second  bank- 
ruptcy notice  against  the  debtor  in  respect  of  part  of 
the  judgment  debt,  and  this  not  having  been  com- 
plied with,  a  receiving  order  was  made  against  the 
debtor,  which  the  registrar  refused  to  rescind. 

The  debtor  appealed. 

MeUor,  for  the  appellant.— The  second  bankruptcy 
notice  was  wrongly  issued.  The  debtor  had  complied 
with  the  first  notice  by  giving  security  to  the 
satisfaction  of  the  creditor,  and  thereafter  the  creditor 
was  not  in  a  position  to  issue  a  fresh  notice  in  respect 
of  the  debt  while  the  debtor  still  had  the  option  to 
repurchase  the  shares. 

He  referred  to  the  Bankruptcy  Act,  1883,  a.  4  (1)  {g). 

Muir  Mackenzie  and  J,  O.  Joeepk,  for  the  creditor. 
—After  the  agreement  the  orMlitor  was  a  duly 
seoued  creditor,  and  could  exercise  all  his  rights. 
[driRUNG,  L.J. — Can  you  issue  a  bankruptcy  notice 
after  taking  security  P]  The  personal  remedy  remains. 
It  is  the  same  in  principle  as  istuing  tkfi./a.  There 
was  no  stay  within  the  meaning  of  the  section;  by  the 
agreement  the  judgment  was  to  remain  in  full  force. 
The  agreement  dearly  never  meant  that  the  security 
was  to  be  security  within  the  meaning  of  the  section, 
it  was  merely  security  given  in  consideration  of 
forbearances  and  did  not  take  away  the  creditor's 
right  to  issue  execution.  Our  refusing  to  insert  the 
clause  as  to  staying  proceedings  shows  that  this  was 
the  intention, 

A  reply  was  not  called  for. 

Yavohan  Williams,  L.  J.— Oonstrning  the  agree- 
ment in  the  creditor's  favour,  and  assuming  all  the 
facts  in  his  favour,  I  still  think  he  had  no  right  to 
issue  the  second  notice.  [His  lordship  read  section  4 
(V  (^)*1  ^^  muBt  be  admitted  that  such  security  was 
given  after  the  first  notice  as  made  it  impossible  to 
take  bankruptcy  proceedings  on  it,  because  the 
•ecuri^  was  given  to  the  satisfaction  of  the  creditor ; 
but  It  is  said  that  he  could  nevertheless  issue  a  fresh 
bankruptcy  notice  the  next  day,  and  that  this  was 
the  intention  of  the  parties  to  tibe  agre<*ment.  It  ii 
said  that  it  was  only  intended  that  he  should  forbear  to 
proceed  with  the  first  notice.  I  tl>ink  that  when  one 
comes  to  look  at  the  agreement  it  is  dear  that  the 
intention  of  all  parties  was  that  there  should  be  no 
proceedings  by  way  of  execution  or  of  notice  while 
the  option  to  repurchase  the  shares  remained,  and 
that  under  these  circumstances  it  was  impossible  for 
the  creditor  to  issue  a  fresh  bankruptcy  notice  till  the 
debtor  had  made  default  in  giving  security  or  the 
option  bad  expired,  which  it  was  not  to  do  till 
the  28th  of  January,  1903.  This  seems  to  me  the 
plain  meaning  of  the  agreement.  Mr.  Bfiickenzi*^  and 
Mr.  Joseph  urge  against  this  view  that  the  judgment 
was  to  be  in  full  force ;  but  this  only  means  that  the 
judgment  was  not  to  be  merged  or  extinsuished,  so 
that  if  the  security  did  not  realise  the  amount  of  the 
debt  the  creditor  could  then  put  it  in  force.    As  to 


he  dauae  which  the  creditor  refused  to  insert  with 
regard  to  his  staying  proceedings,  its  omission  does 
not  affect  my  opinion.  The  creditor  had  no  power  to 
issue  the  second  notice,  and  the  appeal  must  be 
allowed. 

STiRLiNa,  L.J. — I  am  of  the  same  opinion.  The 
creditor  had  recovered  judgment  against  the  debtor 
and  properly  issued  a  bankruptcy  notice  upon  it. 
[His lordship  stated  the  facts,  and  continued:]  Then 
came  the  agreement,  under  which  it  is  cle«r  that  the 
property  was  to  be  realized  and  not  taken  in  specie 
in  satisfaction  of  the  debt ;  but  the  shares  could  not 
be  realized  till  the  expiry  of  the  option  to  repurchase 
them.  The  giving  of  the  security  was  a  complete 
compliance  with  the  first  bankruptcy  notice,  and  it 
was  not  within  the  power  of  the  creditor,  nor  was  it 
the^  intention  of  the  parties,  that  a  fresh  notice  should 
be  issued  while  the  security  could  not  be  realized. 

Oozens-Habdt,  IhJ.i  concurred. 

[The  court  allowed  the  appeal  from  the  receiving 
order  with  costs,  but  gave  no  costs  of  the  appeal  foom 
the  registrar's  refuialto  rescind  it,  on  the  grotmd 
that  that  application  should  not  have  been  made. 
Leave  to  appeal  to  the  House  of  Lords  was  refused.] 

Appeal  allowed* 

Solicitors,  Farlow  <fc  Fuller  ;  Ernest  Sdlaman,  Fart, 
&  Co. 


From  P.  D.  &  Ad.  Div.  ) 

(Ck)llio8,  M.R..  and  Mather  and  >     June  20,  1902. 
Oozens-Hardy,  L.JJ.)  J 

"The  Swindon."  {a.) 

Ship^Loading  coal — Trimming  charges — Self-trimmer 
— Jurisdiction  of  Trimming  Committee. 

Heldf  that  the  Trimming  Committee  at  Cardiff  had 
jurisdiction  to  decide  thai  a  ship  was  a  self -trimmer^  and 
that  their  decision  was  final. 

Appeal  from  a  judgment  of  a  Divisional 
Ck>urt  of  Admiralty  dismissing  an  appeal  from 
the  decision  of  the  judge  of  the  Cardiff  County 
Court,  who  had  held  that  the  defendants,  the 
Swindon  Steamship  Co.  (Limited)  were  liable 
to  pay  to  the  plaintiffs,  Miller  &  Cory's  Cape 
Verde  Island  (Liaiited),  a  sum  of  £66  7s.  Id., 
the  expense  of  trimming  a  cargo  of  coal  in  the  steam- 
ship Swindon  at  Cardiff,  in  April,  1900. 

The  Swindon  was  chartered  by  her  owners,  the 
defendants,  to  the  plaintiffs,  to  load  a  cargo  of  ooal 
for  St.  Vincent  (C.V.)  at  a  freight  which  was  to  be  in 
full  of  trimming,  and  was  to  be  trimmed  by  men 
appointed  by  the  charterers  at  **  the  tar<ff  rate  of  the 
port.'*  The  vessel  vras  loaded  with  5,791  tons  of 
coal  at  Cardiff,  and  about  1,250  tons  were  trimmed. 
The  caae  for  the  plaintifiiB,  who  paid  for  t^e  trimming, 
was  that  they  were  entitled  to  recover  from  the 
defendants  the  sum  of  £66  7s.  Id.,  the  t«riff  rate  of 
the  port  at  2j1.  a  ton.  The  defendants'  con^entiou 
was  that  the  V4>ssel  had  been  held  by  the  trimmmg 
committee  or  board  at  Cardiff  to  be  what  is  termed  a 
self-trimmer,  and  that  all  they  were  bound  to  pay  was 
£30  3s.  3d.,  which  was  at  the  rate  of  l^d.  per  ton  as 
fixed  by  the  board. 

The  county  court  judge  held  that  on  the  evidence 
before  him  the  vessel  was  not  a  self-trimmer  and  that 
th«»  trimming  committee  had  no  jurivdiction  to  hold 
that  she  was.     In  his  opinion  somebody  else  must 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
at-Law. 
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determine  whether  a  vessel  was  a  self-trimmer  or  not 
before  the  trimming  committee  ooald  determine  the 
rate  to  be  paid. 

The  Divisional  Court  (Sir  F.  Jeune  and  Barnes,  J.) 
on  appeal  upheld  the  view  of  the  county  court  judge, 
and  dismissed  the  appeal.  '*  Whatever,'*  they  said, 
"might  have  been  the  result  if  such  evidence  (viz., 
as  to  constructioD)  had  been  given  we  are  of  opinion 
that  upon  the  evidence  which  was  before  the  court  in 
the  present  case  the  vessel  has  not  been  brought 
within  that  part  of  the  tariff  which  relates  to  self- 
trimmers  and  that  the  ordinary  rate  contended  for  by 
the  plaintifb  must  be  paid." 

The  defendants'  appealed,  contendiag  that  the 
trimmiog  committee  or  conciliation  board  w^re 
competent  to  decide  that  the  vessel  was  a  self- 
trimmer,  and  that  their  decision  was  final. 

Ahsl  ThomoBy  JT.C,  and  Montague  Lush,  K.Cy  for 
the  appellants. 

J»  Eldon  Bankee,  K.C.y  and  Bailhachey  for  the 
respondents. 

Collins,  M.B.— The  question  arises  from  a 
dispute  as  to  what  rate  should  he  paid  to  the  trim- 
mers of  a  certain  vessel  under  the  terms  of  a  charter- 
party  which  provided  that  the  cargo  was  to  be 
trimmed  at  the  tariff  rate  applicable  to  the  port  of 
Cardiff.  Now  it  seems  to  me  that  that  depeads — and 
it  i4  admitted  to  be  the  only  qu^Mtton  in  this  case — on 
whether  what  has  been  called  the  conciliation  board 
in  the  port  of  Cardiff  had  jurisdiction  to  decide  the 
question  which  they  did  decide.  They  did  decide  in 
respect  of  this  vessd  that  a  certain  rate  is  applicable  to 
it.  The  learned  county  court  judge  h«s  came  to  the 
conoluBion,  and  tiie  Divisional  Court  has  upheld  his 
view,  that  the  concUiation  board  has  no  jurisdiction 
10  decide  that  ques'ion,  and  therefore  it  is  sousht  to 
apply  a  scale  other  than  that  which  the  conciHation 
board  had  dedded. 

The  question  depends  on  what  is  the  true  construc- 
tion of  certain  rules  which  have  been  adopted  by 
agreement  in  the  port  of  Cardiff,  and  what  is  the  true 
constmction  of  the  agreement  itself.  They  are  all 
published  in  a  little  book  which  begins  in  this  way  :— 
*'  To  Shipbrokers,  Masters  and  Owners  of  Vessels. 
On  and  after  the  15th  day  of  December,  1890,  the 
charges  for  trimming  coal  and  coke  on  board  sailing 
and  steam  vessels  in  the  port  of  Cardiff  will  be  in 
accordance  with  the  foilowiog  scales."  Then  follow 
a  series  of  charges— first  of  all,  as  to  the  side  bunkers ; 
then,  "cargoes  tipped  into  the  hold  of  1 -decked 
steamers,"  so  many  hatches,  so  muoh  a  ton;  and  then 
1^-decked  steamers,  2-decked  steamers  and  so  on, 
fixing  the  rate  according  to  the  hatchways  in  each  case. 
Then  comes  the  coke  tariff,  and  afterwards  a  number  of 
other  provisions — vessels  partly  loaded,  leaving  off 
w  jrk,  and  finally  on  p.  7,  *'  all  work  to  recom- 
mence at  6  a.m.  on  Mondays."  and  special  arrange- 
ment must  be  made  for  anything  not  provided  for  in 
the  tariff.  Well,  apparently,  in  the  first  instance  the 
tariff  stopped  there.  Then  comes  another  paragraph 
which  is  more  material  in  this  case.  '*  It  is  hereby 
agreed  by  and  between  the  undersigned  representa- 
tives of  the  coal  shippers,  an^l  of  the  Cardiff,  Penarth, 
and  Barry  Coal  Tnmmers'  Union  that,  supplemental 
to  the  terms  of  the  tariff  arranged  and  bearing  date 
the  15th  of  December,  1890,  in  respect  of  steamers 
denominated  '  self- trimmers,'  the  rates  shown  on 
attached  schedule,  being  those  now  paid,  shall  apply 
to  iteamers  already  known  as  frequenting  the  port, 
and  that  such  steamers  shall  be  classified  according  to 
the  rates  paid  into  grouM,  and  any  new  steamers  or 
boats  not  included  in  this  list,  but  which  may  be  of 
the  Bsme   type  as  regards  the  work   involved    in 


trimming  shall  be  included  in  the  oorrespondinjc 
group."  T7p  to  that  point  there  is  a  provision  tUat 
rests  exactly  on  the 'same  foundation  as  the  earlier 
provisions  as  to  decks  and  hatchways,  and  so  on—^ 
provision  dealmg  with  steamers  denominated  self- 
trimmers,  contemplating  that  there  are  certain 
vessels  of  that  class  which  have  been  reogniaed  as 
frequenting  the  port,  and  providing  for  their  beiog 
classified,  and  following  up  with  a  list  of  them.  Bat 
there  is  sdso  a  provision  for  new  steamers  which  are 
not  known  as  frequenting  the  port  as  self-trimmers, 
but  as  to  which  questions  may  arise  afterwards. 
"  Any  new  steamers  or  boats  not  included  in  this 
list,  but  which  may  be  of  the  same  type  as  regards 
the  work  involved  in  trimming."  These  are  very 
large  words,  leaving  a  good  deal  of  latttade  for 
experts  to  decide  Whether,  having  regard  to  their 
mechanism  and  so  on,  and  the  work  involved  in 
trinmiing,  they  do  or  do  not  come  within  what  can  be 
fairly  described  as  self-trimmers,  and  these  axe 
the  steamers  that  are  being  included  in  the  corre- 
sponding group.  It  seems  obvious  it  is  a  matter  that 
must  necessarily  involve  some  discussion,  and  it  may 
be  some  difference  of  opinion,  as  to  what  the  par- 
ticular group  ought  to  be,  what  the  class  ought  to  be, 
and  what  the  tar^  ought  to  be  applicable  to  such 
steamers.  As  you  would  expect,  they  then  go  on  to 
provide  in  the  first  paragraph :  "  In  the  event  of  any 
question  arising  as  to  the  proper  dassifioation  of 
such  steamer,  or  any  other  question  as  respects  the 
application  of  the  tariff  generally,  the  same  shall  be 
referred  for  settlement  to  a  committee  oonflisting 
of  two  shipowners,  two  coal  shippers,  to  be  nomin- 
ated by  the  undersigned  representatives  of  the 
coal  shippers,  and  two  trimmers  to  be  nominated 
by  the  Trimmers'  Union,  whose  decieion  shaU 
be  &iflJ  upon  all  such  questions."  Then  oomes  a 
list  of  the  steamers  already  known,  with  the  sums 
payable  by  them,  and  blank  spaces  are  left  for  the 
mtroduction  of  other  steamers  when  they  require  to 
have  their  classification  aioertained  and  the  amount 
they  have  to  pay,  and  at  the  end  of  all  oomes  this : 
"The  charges  for  any  self -trimmers  not  in  this  list 
must  be  fixed  by  the  disputes  committee."  Now  on 
the  words  I  have  read,  was  it  or  was  it  not  intended 
to  except  out  of  the  jurisdiction  of  this  committee, 
which  is  appointed  fcr  the  purpose  of  settling  disputes 
— certainly  some  disputes,  &at  is  not  denied — was  it 
intended  to  cut  out  from  its  jurisdiction  that  which 
on  the  face  of  the  very  provision  letting  in  their 
jurisdiction  is  the  most  probable  dispute  of  all  that  is 
likely  to  arise  ?  Having  regard  to  the  words  they 
use  in  describing  the  class  of  vessel  that  they  want  to 
introduce— namely,  a  vessel  that  may  be  «of  the 
same  type  as  regards  the  work  involved  in  trimming," 
they  are  absolutely  formulating  a  definition  which  I 
might  say  almost  necessarily  involves  a  doubt  and  a 
difficulty  in  applying  it  to  a  particular  case.  In  the 
clause  in  whidi  tiiey  introduce  that  somewhat  difficult 
definition,  they  are  also  supplying  a  means  for 
settling  disputes,  and  yet  it  has  to  be  contended  that 
they  have  deliberately  excepted  out  of  the  jurisdic- 
tion of  this  conciliation  tribunal  that  which  in  the 
very  forefront  of  their  mandate  bears  the  character- 
istics of  a  possible  difference  ?  It  seems  to  me  that 
would  be  a  very  strange  and  narrow  view  to  take  of 
a  clause  which. has  for  its  object  the  settling  of 
disputes  by  practical  men  conversant  with  this 
particular  class  of  business  and  conversant  with  the 
particular  class  of  steamers  in  question.  That  being 
in  my  view  the  prima  fade  difficulty  in  limiting  this 
charter-party,  what  justification  is  there  for  saying 
that  any  such  special  intention  to  limit  can  begot  out 
of  these  words?  It  appears  on  the  face  of  the 
language  used  that  this  agreement  is  supplemental  to 
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an  already  eziatiog  tariff.  What  words  oonld  you 
well  intcodnoe  for  letting  ia  under  the  jarisdiotion  of 
thia  rale  all  qoeations  arising  oat  of  this  tariff  other 
than  the  words  that  are  as-d  P  **  In  the  event  of  any 
qaeation  arising  a^  to  the  proper  olassiication  of  sach 
steamer.''  Ttiat  steamer  cannot  be  prop^^rly  cliftSsiUed 
nnless  a  deoition  is  arrived  at  as  to  whether  it  does  or 
does  not  oome  in  as  a  self-trimmer.  If  it  does  not 
oome  io,  it  is  said  it  mast  oome  under  some  of  the 
earlier  daases  mentioned.  *'  Or  any  other  question  as 
respects  the  application  of  the  tariff  generally." 
That  must  embrace  the  applioation  of  the  tariff 
to  this  steamer?  Has  any  question  arisen  as 
to  the  appUcatim  of  the  tariff  to  this  steamer? 
Of  course  it  has.  One  side  says  this  steamer 
ia  a  self-trimmer.  The  other  says  it  is  not,  and 
it  most  go  under  some  other  scale  in  the  tariff. 
Then  it  seems  to  me  the  question  does  arise,  and  in 
meat  distinct  terms,  as  to  the  application  of  the  tariff 
to  this  steamer.  If  it  is  so,  it  seems  to  me  to  be  in 
the  jurisdiction  of  the  committee.  A  point  was 
▼agoely  suggested  by  Mr.  fiankes  that  for  other 
reasons  the  committee  itself  was  not  properly  con- 
stitatedy  and  has  therefore  never  had  legitimate 
j  urifldiotion.  In  my  j  udgmen t  that  point  was  certainly 
not  open  for  Mr.  Bankes.  Under  these  droumstances 
it  seems  to  me  the  finding  of  the  Divisional  Cjurt 
is  wrong,  and  that  the  appeal  ought  to  be  allowed. 

Mathbw   and   Gozbns-Habdt,  LJJ.,    delivered 
judgment  to  the  same  effect. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Downing,  Bolam  d:  Co  , 
for  Downing  A  Handcock^  Cardiff. 

Solicitors  for  the  defendants,  BotUrtU  &  Eoch%  for 
Vaughan  db  Boche,  Cardiff.     * 


Kigt  ®ourt  of  3wtitt. 


Chan.  Biv.   ] 
Kekewich,  J.  j 


July  1,  1902. 


In  re  WOOLFB'S  PATENT. 
WOOLFJB    V.    AxrrOMATIC    PlOTTTKE    GALLBRY 

(Limitsd).  (a.) 

Patent  —  ATnendmenl  of  epedfication  —  Petition  for 
revocation  presented  during  proceedings  for  amendment 
— Juriediction  of  comptroUer — Patents,  Designs,  and 
Trade-Marks  Act,  1883  (46  dc  47  Viet.  c.  57).  ss. 
18  (10).  19— Patents,  Designs,  and  Trade-Marks 
Act,  1888  (61  cfc  52  Vict,  c  50),  s.  5. 

A  patentee  applied  under  section  18  of  the  Patents, 
dec.  Act,  1883,  for  leave  to  amend  his  specification  %y 
wag  of  disclaimer.  After  the  application  had  been 
made,  hut  before  the  comptroller  ?iad  given  his  decision, 
the  defendants  in  this  action  presented  a  petition  for 
reoocation  of  the  patent  The  comptroller  subsequenUy 
granted  the  patentee  leave  to  amend.  The  patentee 
brought  this  action  to  restrain  the  defendants  from 
infringing  his  patent  as  amended.  The  defendants 
pleaded  that  the  patent  had  not  been  duly  amended,  on 
the  ground  that  the  presentation  of  tlteir  petition  had 
ousted  the  comptroller's  jurisdiction  to  hear  and  deter- 
mine by  virtue  of  section  18  (10)  of  the  Act  of  1883,  as 
am/ended  by  section  5  of  the  Act  of  1888.  unless  leave 
was  first  obtained  from  the  court  under  section  19  of  the 
AetoflBSS. 

(a.)  Bsported  by  Alan  C.   Nisbitt,   Eiq., 
Barriiter-at-Law. 


Hdd,  that  the  application  to  amend  having,  in  the 
first  place,  been  properly  made  at  a  time  when  no  action 
for  infringement  or  proceeding  for  revocation  was  pend- 
ing, could  be  proceeded  with  and  adjudicated  upon  by  the 
comptroller  without  leave  of  the  court,  notwithstanding 
that  a  petition  for  revocation  had  been  presented  before 
final  adjudication,  and  that  liberty  to  amend  the 
specification  of  the  patent  had  been  duly  given. 

Point  of  law. 

On  the  Istof  April,  1901,  the  plaintiff,  who  was  the 
owner  of  letters  patent  No.  12,160  of  1898,  for 
improvements  in  apparatus  for  receiving  coinaud  dis- 
play in  g  stereoscopic  pictures  in  exchange,  applied  to 
the  Patent  Office  under  section  18  of  the  Patents, 
Designs,  and  Trade-Marks  Act,  1883,  for  leave  to 
ameud  his  patent  by  way  of  disdsimer. 

On  the  3rd  of  July,  1901,  before  any  decision  on  the 
application  had  been  given,  the  defeudants  presented 
a  petition  for  revocation  of  the  plaintiff's  patent. 

On  the  9th  of  August,  1901,  the  plaintiff's  applica- 
tion came  on  for  hearing  before  the  comptroller,  when 
the  detCLdants  contended  that  the  presentation  of 
their  petition  had  deprived  the  comptroller  of  juris- 
diction to  hear  and  decide  the  application  bv  reason  of 
section  18  (10)  of  the  Act  of  1883,  unless  leave  were 
first  given  to  the  plaintiffs  by  the  court  under  section 
19  ot  the  same  Act, 

On  the  14th  of  August  the  comptroller  granted 
leave  to  amend  the  specification  in  the  manner 
desired. 

On  the  26th  of  September,  1901,  the  plaintiff 
issued  the  writ  in  this  action  for  infringement  of  his 
patent  on  the  amended  spedflcation,  and  the  defend- 
ants by  their  defence  pleaded  tbattke  application  and 
the  leave  to  amend  were  uUra  vires  and  of  no  effect. 

Section  18  of  the  Act  of  18821  provides  (in  effect) 
that  a  patentee  mav  seek  leave  to  amend  his  specifi- 
cation by  way  of  disclaimer,  correction,  or  explana- 
tion, and  prescribes  the  formalitieB  requisite  prior  to 
and  upon  such  application,  and  the  effect  of  leave 
given,  and  sub- section  10  is  as  follows :  ''  The  fore- 
going proviuons  of  this  section  do  not  apply  when 
and  so  long  as  any  action  for  infringement  or  other 
legal  proceeding  in  relation  to  a  patent  is  pending." 

Section  19  provides  that  *'  In  an  action  for  infringe- 
ment of  a  patent  or  in  a  proceeding  for  revocation  of 
a  patent  the  court  or  a  judge  may  (in  effect)  order 
that  tiie  patentee  shall  be  at  liberty  to  apply  for  leave 
amend  his  spedfioation  by  way  of  disclaimer,  but  gives 
no  power  to  grant  liberty  to  apply  when  amendment 
is  sought  by  way  d  correction  or  explanation. 

The  (daintiff  took  out  this  summons  to  determine 
(amongst  others)  the  following  questions  of  law: 
(1)  Was  the  decision  of  the  comptroller  on  the  14th 
of  August  effectual  to  authorise  and  enable  the 
plaintiff  to  amend  his  specification  ?  and  f2)  did  the 
prssentation  of  the  petition  on  the  3rd  of  July 
render  the  plaintiff  unable  duriog  the  pendency 
thereof  to  make  any  application  at  the  Patent  Office 
haying  for  its  object  to  obtain  leave  to  amend  his 
specnfioation,  save  only  such  application  as  the  comt 
or  a  judge  should,  under  section  19  of  the  Aot  of 
1883,  order  that  the  plaintiff  should  be  at  liberty  to 
make  and  did  it,  save  in  respect  of  such  an  apphoa- 
tion  so  ordered,  deprive  the  comptroller  of  juris- 
diction to  hear  and  determine  the  applioat|i  n  of  the 
plaintiff? 

TerreUy  IT. a,  and  -4.  J.  Walter,  for  the  plaintiff.— 
The  word  'Spending"  in  section  18  (10)  means 
"pending  "at  the  time  the  application  b  made :  see 
the  remarks  of  Pry,  L.J.,  iu  Singer  ▼.  Stassen  A  Son, 
1  Sep.  Pat.  Cas.  121,  at  p.  126.  The  defendants  say 
we  ought  to  have  got  leave  under  section  19,  being 
a  proviso  to  section  18  (10),  but  it  Is  not  a  proviso, 
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for  it  deals  only  with  the  oase  of  *'  disclaiaier  *'  and 
not  with  the  oases  of  "  correotion  "  or  "  explanation." 
They  also  referred  to  In  re  Deeley*9  Patent^  11  Rep. 
Pat.  Gas.  72 ;  Farhenfabriken  v,  Fr*  Bayer  &  Co,  v. 
Bowker,  8  Rep.  Pat.  0&%.  389 ;  Andrew  &  Co,  {Limited) 
▼.  Croaaley  Bros.  [Limited),  40  W.  R.  586,  9  Rep.  Pat. 
Gas.  165,  at  p.  173. 

J.  Fletcher  MouUon,  K.C.,  and  J.  W.  Gordon,  for  the 
defendants. — The  statement  relied  on  in  Singer 
▼.  Staeaen  is  merely  a  dictum  and  no  authoncy 
whatever;  In  re  Deeley'i  Patent  is  a  distinot 
authority  in  onr  favour.  Application  for  leave 
to  amend  is  not  contained  merely  in  one  document ; 
it  is  a  continued  process  involving  a  series  of  steps 
and  acti,  and  the  series  is  suspended  so  soon  as  a 
petition  is  presented. 

They  also  referred  to  Farbenfahriken,  &c.  v.  Bayer 
and  Andrew  it  Co*  v.  Oroasley  Bros. 

Kekewioh,    J.,   in   giving    judgment,  said  that 
unless  he  could  find  authority   the  other  way»  he 
thought  there  was  no  reasonable  doubt  as  to   the 
oonstruction  of  the  sections  in  question.     [His  lord- 
ship read  sections  18  and  19  of  the  Act  of  1883, 
and  section  5  of  the  Act  of    1888.]     Though  as  a 
general  principle  it  was  not  safe  to  construe  Acts  of 
Parbament  by  a  priori  considerationB»  it  was   yet 
necessary  to  look  at  the  intention  of  the  Legislature 
in  framing  a  given  statute.     Here  it  was  obvious 
that  the  Legislature  recognized  that  it  would  be  a 
fair  right  to  confer  on  a  patentee  to  allow  him  to 
make»  those  amendments  in  his  specification  whioh 
through  carelessness  or  ignorance  or  otherwise  had  been 
omittf  d — to  allow  him  to  come  and  say  tbat  after  all 
hA  did  not  claim  something  or  all  he  had  originally 
daimed,  or  that  he  had  made  a  slip  which  needed 
correction,  or  that  he  had  not  properly  explained  some- 
thhig  which  required  proper  explanation.  But  this  was 
recogoized  as  fair  only  provided  no  other  person  was 
injured  by  it ;  it  would  be  obviously  unfair  to  allow  a 
patentee  to  do   this  when  some  rival  inventor  or 
claimant  had  presented  a  petition  to  revoke  tbe  grant 
originally  made  to  the  patentee.     But  if  there  was 
no  harm  done,  no  reason  could  be  ureed  why  honest 
alterations  shoold  not  fairly  be  made.      The   Act 
went  even  further,  for  by  section  19,  even  when 
proceedings  against  the  patent  had  commenced,  the 
court  might  still  in  its  discretion  give  a  patentee 
leave  to  apply  for  amendment  by  way  of  disclaimer 
th'>ugh  not   by  way  of  correction  or  explanation. 
Bach  beiug  the  scheme  of  the  Act,  why  riiould  an 
application  properly  made  in  the  first  instance  be 
suspended  by  proceedings  beg^un  at  a  later  date  ?     If 
tbe  defendants  were  right  in  their  contention,  then 
the  very  day  before  the  comptroller  gave  his  decision 
upon  tne   application  for  amendment,  after  all  the 
preliminary  notices  and  advertisements    had    been 
given  and  made  with  regard  to  the  application,  it 
w  uld  still  be  possible  by  presenting  a  petition  for 
revocation  to  stop  all  further  proceedings  at  the  last 
moment  and  to  nullify  all  that  had  gone  before. 
That  would  be  a  monstrous  construction  to  put  upon 
the  Act,  and  he  should  decline  to  put  it  unless  forced 
thereto  by  authority.    If  no  legal  piooeeding  was 
pending  tiie  application  might  be  zniade,  and  there 
was    nowhere    to    be    found    any   provision   that 
an     application,  having    been    once    duly    made, 
should     not    be    proceeded    with.      Nor    was    he 
forced  by  the  authorities  to  oonstrue  the  Act  in 
any   other    way.    In  Singer  v.    Stassen,  Fry,  L.J., 
was  of  the  same  opinion  as  his  lordnhip,  but  as  the 
remarks  of  Fr^  L.J.,  in  that  case  were  obiter  dicta, 
he  should   not   rely   upon   them  as  an  authority, 
although  they  were  entitled  to  great  weight.     !•! 
In  re  Deeley*B  Patent,  it  was  true,  Ghitty,  J.,  said 


that  proceedings  before  the  comptroller  under  section 
18  were  suspended  by  the  subsequent  presentation  of 
a  petition  for  revocation,  and  gave  leave  to  proceed 
under  section  19,  but  the  point  was  not  argued  befors 
Ghitty,  J.,  so  as  to  elicit  a  definite  opinion  from  him, 
and  he  merely  gave  leave  upon  the  hypothesis,  and 
there  was  nothing  to  show  that  the  mind  of  tiie 
learned  judge  was  so  brought  to  bear  upon  the  point 
as  to  constitute  his  remarks  a  judicial  decision  thereon. 

His  lordship  therefore  held  that  the  application 
could  properly  go  on  and  be  adjudicated  upon,  and 
that  the  comptrollw's  jurisdiction  was  not  ousted 
by  the  presentation  of  the  petition. 

Judgment  for  plainiiff. 

Solicitors,  Field,  Roecoe,  <fe  Co. ;  W.  V.  H.  CobbeU. 
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COBFOBATION  OF  BRADFORD  AND  OTHERS  V. 
FSRRAND  AND  ANOTHBR.  (a.) 
Water—  Underground  wcAer—  Unknown  but  ascertainable 
channel. 
The  Morton  Beck,  a  river  in  Yorkshire,  derived  some 
o/iU  water  from  the  Sweet  Well  Spring.    De/mdants 
sank  wells  or  shafts  on  their  land  in  dose  proximity  to 
Vie  Sioeet  Well  Spring,  and  by  this  means  some  of  the 
water  from    the    spring   was    alleged    to  be    diverted. 
Plaintiffs  were  riparian  proprietors  on  the  banks  of  the 
Morton  Beck.  ,        .       ^     at 

Held,  thai  plaintiffs  had  no  right  of  action  for  the 
abstraction  of  the  said  water,  as  even  assuming  the 
existence  of  a  defined  channel,  along  which  the  under- 
ground vfater  flowed  to  the  well,  such  channel  was  not 
known  and  could  not  be  ascertained  except  by  excavation 
of  the  soil.  w    T%   T 

Bwart  V.  Belfast  Poor  Law  Guardians,  9  L.  B.  Ir, 
172,  approved. 

The  plaintiffs  were  the  mayor,  aldermen,  and 
citizens  of  Bradford  and  other  persons  interested  in 
mills  erected  on  the  Morton  Beck  in  Yorkshire. 
They  were  tbe  owners  and  occupiers  of  mills  situate 
dose  to  the  junction  of  the  Bradup  Beck  and  Fenny 
Shaw  Beck.  Th«*se  two  becks  unite  to  form  the 
Morton  Beck,  whioh  flows  into  the  Eiver  Aire  in  York- 
shire. The  defendant,  William  Ferrand,  was  the 
owner  and  occupier  of  an  allotment  of  moorland,  part 
of  Morton  Moor,  and  upon  this  allotment  a  spring 
known  as  the  Sweet  Well  Spring  rises  and  flows  by 
means  of  a  natural  stream  known  as  the  Sweet  Well 
Dyke  into  the  Sunnydale  Beservoir  on  the  Bradup 
beck. 

The  plaintiffs  alleged  that  before  issuing  to  tbe 
surface,  the  water  that  issued  at  S^et  Well  Spring 
flowed  in  a  well-defined  and  aBoert«ined  channel  under 
tbe  surface  of  the  ground,  and  that  from  time 
immemorial  the  spring  has  been,  and  up  to  the 
beginning  of  1901  was,  one  of  the  main  feeders  of 
Morton  Beck,  and  had  been  in  dry  seasons  the 
principal  feeder.  About  the  year  1900  the  Shipley 
Urban  District  OouncU,  one  of  the  defendants  in  the 
action,  entered  ioto  an  arrangement  with  William 
Ferrand  whereby  Ferrand  granted  the  council  per- 
mission to  sink  certain  shafts  or  wells  on  his  land. 

Tbe  plaintiffs  claimed  an  injunction  lestrAining 
defendants  from  intercepting,  diverting,  or  oostruct- 
ing  the  water  flowing  in  a  dffined  ch«nnel  to  aod 
feeding  the  Sweet  Well  Spring  so  as  to  diminish  the 

I    (a.)  Reported  by  J.  H.  Davibs,  Esq.,  Barrister- 
1  at-Law. 
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qaantity  of  the  said  water  flowing  from  the  S<raet 
Well  to  the  SoDnydale  reserroir,  and  directing  them 
to  remove  all  ehaftt,  drains,  and  works  construoted 
by  them  whereby  the  flow  of  water  from  the  said 
spring  into  the  Sunnjdale  reservoir  was  or  might  be 
wholly  or  partially  diverted  or  obstmcted. 

The  defendants  denied  that  the  water  which  issned 
at  Sweet  Well  Spring  before  issuing  to  the  surface 
flowed  in  a  well-defined  or  in  an  ascertained  channel 
under  the  suxfaoe  of  the  ground  or  in  any  defioed  or 
any  aaoertained  channel,  and  they  further  pleaded 
that  if  such  water  before  issuing  to  the  surface  did 
flow  in  a  well-:defined  channel  under  the  surface  of 
the  ground,  such  channd  was  not  an  ascertained  or 
known  channel. 

On  the  25th  of  April,  1902,  the  court  was 
moved  by  plaiotifb  askkig  for  leave  to  make  the 
neooaaniy  excavations,  experiments,  and  observatioos 
upon  the  land  for  the  purpose  of  asoertainiog 
whether  or  not  the  waters  which  previously  issued  at 
Sweet  Well  Spring  before  so  issuing  flowed  in  a 
deffaiito  underground  channel. 

No  order  wa^  made  in  the  motion. 

The  plaintiffs  appf-aled,  and  on  the  appeal  being 
heard  on  the  14th  of  May,  1902,  it  was  agreed  that 
tiie  defence  shonld  be  amended  by  raising,  a  direct 
issue  between  the  parties  on  the  point  of  law,  and 
that  su  application  shonld  be  made  to  Far  well,  J., 
to  deoide  that  point  before  the  trial. 

Acoordingly,  the  defendants  amended  their  defence, 
and  raised  the  point  of  law  as  follows :  '*  Assuming 
tdat  andergroimd  water  flows  or  flowed  to  the  said 
Sweet  Well  Spring  in  a  deflned  channel,  but  that  the 
existence  and  course  of  that  deflned  channel  is  not 
and  cannot  be  ascertained  or  Imown  except  by 
excaTation  of  the  soil,  the  plaintiffs  have  no  right  of 
action  for  the  abstraction  of  suck  underground 
water,  and  are  not  entitled  to  maintain  this 
action." 

Btdcher»  K,C„  and  A.  P.  Longitaffe,  for  the 
defendants,  argued  that  there  could  be  no  right  to 
the  water  flowiog  in  an  underground  channel  unless 
the  channel  were  known.  The  notoriety  of  the  flow 
of  these  natural  streams  was  of  the  utmost  import- 
ance :  Swart  v.  Bdfcui  Poor  Law  Quardians.  9  L.  R. 
Ir.  172 ;  Black  t.  BdUymena  Township  Commiisionert, 
17  L.  B.  Ir.  459,  35  W.  B.  Dig.  216;  Angel  on 
Wateroourses  (6th  ed),  p.  157.  It  was  de<  ided  in 
Chasemore  v.  BieJutrds,  7  W.  R.  685,  7  H.  L.  Cas. 
349,  that  every  owner  has  a  right  to  dig  in  his  own 
soil  and  take  water  subject  to  the  rights  of  other 
people  as  to  the  quantity  of  water.  No  other  person 
has  such  right  in  an  unknown  underground  stream. 

Buckmaster^  E.G.,  and  Auaten  Cartmell,  for  the 
plaintifft. 

Bukher,  K.  C,  replied. 

Fabwell,  J. — ^The  rights   in   relation   to  water 
flowing  in  a  defloed  and  known  channel  on  or  undor 
the  surface  of  the  earth  are  now  well  settled ;  every 
riparian  proprietor  has  an  equal  right  to  the  ordmary 
nse  of  tbe  water  which  flows  in  the  stream  adjacent 
to  his  lands  as  it  has  been  wont  to  run :  Miner  v. 
Qilmowr,  7  W.  R.  328,  12  Moore  P.  0.  131.    This 
right  is  an  incident  to  the  property  in  the  land 
though  which  it  passes,  Emhrey  v.  Owen,  6  Exch. 
352,  and  does  not  depend  upon  a  supposed  grant, 
but  is  jwre  natwrtE :  8hury  v.  PiggoU,  3  Bnlst.  339. 
But  the  right  does  not  extend  to  water  percolat- 
ing through   -the    strata    in  ..no    known    channel 
(Ouuemore  v.  Bichardt)  or  to  common  surface  wat»r 
ring  out  of  springy  or  bofrgy  ground  and  flowing 
in  no  deilmte    chimnel:    Bawitron   v.    Taylor ,   11 
Eich.   369,    4    W.     R   .Dig.    166.      No    BngUsh 


authority  has  yet  dealt  with  the  rights  to   water 
flowing  underground  in  a    defined    but    unknown 
channel,  and  although  there  is  the  express  authority 
of     the    Oourt    of     Appeal    in    Ireland     I     feel 
bound   to    form    my  own   opinion   on    the  point, 
as     that     decision     does    not     bind    me.      After 
the    manner    in   which   the  case    of    Chcuemore  v. 
Bicharda  was  argued  and  decided  in  the  House  of 
Lords,  I  cannot  treat  the  right  to  the  flow  of  the 
stream  as  founded  on  a  rule  of  positive  law,  the  origin 
of  which  is  lost  by  the  progress  of  time,  as  suggested 
by  Tindal,  G.J.,  in  Acton  v.  Blunddl,  12  M.  &  W. 
324  bat  I  feel  bound  to  try  to  flod  the  principle  on 
which  tbe  right  rests.    The  foundation  of  the  right, 
as  stated  throughout  all  the  c»ses,.  is  jus  natures. 
What,  then,  is  the  meaning  of  Jtu  natures  ?  It  cannot 
be  that  it  means  merely  thiit  the  water  is  an  incident 
or  accessory  to  the  laud  by  the  gift  of  natore,  for  this 
would  not  be  a  sufficient  foundation  for  the  right 
claimed.    The  mere  statement  that  water,  light,  or 
ttir  is  a  gift  of  nature  does  not  necMsarily  involve  the 
general  conclusion  that  there  can  be  no  interference 
with  their  enjoyment.    I  have  come  to  the  condutioo, 
therefore,  that  jus  natures  is  used  in  these  cases  as 
expressing  that  principle  in  Edglish  law  which  is  akin 
to,  if  not  derived  from,  Hn^jus  naturale  of  Roman  law, 
Boglish  law  is  of  course  quit*^  independent  of  Roman 
law,  but  the  conception  of  aequum  et  bonum  and  the 
tights  flowing  therefrom  which  are  included  in  jus 
naturale  underlie  a  great  part  of  English  common 
law,  although  it  is  not  usual  to  find  the  law  of  nature 
or  natural  law  referred  to  in  so  many    words  in 
English  cases.     [His  lordship  then  referred  to  the 
(iecMiouB  in Mosesr,Mac/erlant  2  Burr.  1005.  at  p.  1012; 
Freeman  v.  Jeffries,  L.  R.  4  Ex.  189,  17  W,  R.  0.  L. 
Dig.  87 ;  Master  v.  Miller,  4  T.  R.  320,  and  an  article 
on  the  Law  of  Nature   by  Sir  F.  Pollock  in  the 
JoumaT  of  Comparative  Legislation  for    1901,  and 
continued:]    I  am  not,  th<«refore,  introducing  any 
novel  principle  if  I  regard  jtu  naturale,  on  which  the 
right  to  running  water  rest*,  as  meaning  that  which 
is  o^q^uum  et  bonum  between  the  upper  and  lower 
proprietors.    This  appears   to   me   to  be  the  view 
expressed  by  Dodderidge,  J.,  in  Shury  v.  Piggott,  when 
he  gives  a  second  reason  **  drawn  from  the  nature  of 
water,  the  which  wiU  naturally  descend,   and  will 
make  a  way  for  its  passage  if  stopped."    He    is 
evidently  considering  the  relative  positions  of   the 
upper  and  lower  owners.    Each  has  hii  right  jus 
natures     If  the  upper  owner  dams  the  stream,  the 
lowrr  loses  the  passage  of  the  water.    If  the  lower 
owner  dams  the  stream,  he  floods  the  higher  owner's 
lands.  What,  then,  is  fair  and  reasonable  between  the  . 
parties  ?    Aqua  currit — i.e.,  it  is  obvious  to  all  that 
the  water  m  the  known  and  deflnite  channel  runs 
down  toward  the  lower  ground,  therefore  debet  currers 
ut  currere  solebat ;  it  is  aequum  et  bonum  that  neither 
owner  should  interfere  With  this,  and  thereby  each 
avoids  injuring  the  or  her  and  escapes  injury  himself. 

This,  too,  is  the  only  explanation  of  the  continued 
reference  to  knowledge  of  the  existence  of  the  stream 
which  occurs  in  the  cases.  But  I  fail  to  see  how 
ignorance  or  knowledge  on  the  part  of  a  defendant 
can  affect  the  right  of  the  plaintiff  in  a  civil  action  to 
enforce  his  legal  right  except  on  the  footing  that  the 
existt-nce  of  such  right  depends  on  the  con<iidera«ion 
of  what  is  aequum  et  b<mum  between  the  two  parties. 

In  the  present  case  there  is  a  spring  issui*  g  from 
the  defendant's  land.  It  is  fed  ex  hypothesi  by  a 
subterranean  stream  flowing  in  a  defined  channel 
from  the  higher  ground.  This  ground  may  extend 
to  a  large  number  of  acres,  and  may  belong  to  many 
different  owners.  No  one  can  tell  where  or  in  whose 
land  this  hypotheticsl  stream  runs.  If  the  plaintiffs  . 
are  right,  no  proprietor  of  land  above  the  spring  can 
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■ink  B  well  or  make  exoayfttiozis  on  his  own  gronnd 
withoat  the  risk  of  inooiring  liability^  poinbly  to  a 
very  large  amouot,  to  the  plainti£Eis  for  inteneriog 
with  the  spring,  and  this  is  a  mooh  larger  liability 
than  that  unauocesHfolly  sought  to  be  established  in 
ChoMmort  ▼.  RichardAf  for  a  defined  stream  may  flow 
for  miles,  whereas  the  gathermg  ground  of  water 
penetrating  by  percolation  is  of  oomparatiyely  small 
extent.  I  apply  Lord  Chelcnsford's  question  in  ChMe- 
more  t.  Richards  :  "  Are  the  most  distant  landowners 
as  well  as  the  adjsoent  ones 'to  be  bound  at  their 
peril  to  take  oare  to  use  their  lands  so  as  not  to 
intecTupt  the  oozing  of  the  water  through  the  soil  to 
a  greater  extent  than  shall  be  necessarF  for  their  own 
actual  wants  f  "  and  Lord  Wenileydale*8  obsenration 
in  the  same  case :  "  In  the  second  place,  as  the  great 
interests  of  society  require  that  the  cultivation  of 
every  man's  land  should  be  encouraged,  and  its 
natural  advantages  made  fully  available,  the  owner 
must  be  ptrmittMl  to  dig  in  his  own  soil,  and  m  so 
doiog  he  can  very  rarnly  avoid  interfering  with  the 
subterraneous  waters  flowiog  or  percolating  in  his 
peighbour's  land.*'  I  desire  respectfully  to  adopt 
Palles,  CB/s,  statement  in  Ewart  v.  Belfast  Poor  Law 
OuardiarUf  when  he  says :  "  If  the  view  which  has  been 
cobtended  for  by  the  plaintifb  in  this  case  is  correct, 
we  would  have  the  startling  doctrine  that  an  action 
at  law  would  lii  against  a  man  without  any  limit  to 
the  damages  that  could  be  recovered,  for  doing  an 
act  which  as  far  as  he  knows,  or  as  far  ai  can  be 
kuown  by  reasonable  inquiry,  is  a  lawful  act,  and  the 
unlawfolnesB  of  which  woull  depend  upon  the  fact 
that,  by  some  newly-discovered  method  of  examina- 
tion bung  resorted  to.  it  was  ascertained  that 
the  water  flowed  in  a  defined  channel,  a  fact  which, 
but  for  (hat  method  being  resorted  to,  would  have 
remained  for  all  ages  unknown.  That  would  be  a 
monstrous  doctrine."  [His  lordship  also  read  the 
remarks  of  Fitzgibbon,  L.  J.,  to  the  same  effect,  aud 
continued:]  There  is  nothing  inconsistent  with  this 
view  in  cases  like  the  River  Mole,  where  a  river  dis- 
appears into  the  ground  and  what  is  apparently  the 
same  river  appears  on  lower  ground.  In  such  cases 
there  is  a  terminus  a  quo  and  a  terminui  ad  quem,  and 
the  owners  of  land  between  the  t«7o  can  fairly  be 
presumed  to  know  of  the  existence  and  course  of  the 
stream.  As  Pollock,  G.B.,  says  in  Dickinson  v.  Grand 
Junction  Canal  Co.,  7  Ex.  Gh.  282,  at  pp.  300,  301  : 
**  If  the  course  of  a  subterranean  stream  were  well 
knownasisthecase  withmany,  which  sink  underground, 
pursue  fi)r  a  short  space  a  subterraneous  course^  and 
then  emerge  again,  it  never  could  be  contended  tbat 
the  owner  of  the  soil  under  which  the  stream  flowed 
could  not  maintain  an  action  for  the  diversion 
of  it  if  it  took  place  under  such  drcumstances 
as  would  have  enabled  him  to  recover  if 
the  stream  had  been  wholly  above  ground." 
That  passage  was  dted  with  approval  by  Lord 
Odelmsford  in  Chasemore  v.  Richards,  At  any  rate, 
cases  of  that  dass  rest  on  the  knowledge,  actual  or 
possessed,  of  the  existence  of  an  underground  stream. 
Finally,  regarding  the  case  as  one  to  be  decided  on  the 
general  consideration  of  aequum  et  honum,  it  is  not 
immaterial  to  remember  that  tiiree  eminent  judges  of 
appeal  in  Ireland  have  decided  that  the  lower  owner 
has  no  right  to  prevent  the  obsti  uotionof  a  subterranean 
stream  flowing  in  a  defioed  but  unknown  course,  and 
that  such  view  also  accords  with  American  decisions. 
**The  defloed  wateroourses  spoken  of  in  WheaUey  v. 
Bavgh^  25  Penn.  St  Bep.  528,  which  a  man  may  not 
divtft  to  the  hurt  of  an  inferior  proprietor  are  not 
the  hidden  streams  of  which  the  owner  of  the  soil 
through  which  they  pass  can  have  no  knowledge 
until  tbey  have  been  oisoovered  by  excavations  made 
10  the  exercise  of  rights  of  property  "  :  Asgell  on 


Watercourses  (7th  ed.),  p.  156.  I  am  at  any  rate  ooo- 
firmed  in  my  view  of  what  is  aequum  et  honum  by 
finding  that  I  share  it  with  such  eminent  persons 
although  their  opinions  are  not  authorities  b  hind 
which  I  can  take  shelter. 

Toere  will  be  a  dedaration  that  there  is  no  mhk 
in  underground  water  where  the  oonrie  of  iu 
channel  is  unknown ;  and  the  plaintiffs  will  pay  the 
ooats  of  this  application, 

Solicitors  for  the  plaintiffs,  Nussey  dh  Fellowet,  for 
Vint,  Parkinson,  HiU,  A  KtUiek,  Bradford. 

Solicitors  for  the  defendants,  Johnson,  WeatheraU^  d- 
Sturt,  iot'Wade,  Bilbrough,  Booth,  A  Oo.,  Bradford. 


g5j^^:J  J«ly31;A«g.6,1902. 

In  re  BowiAS* 
AlCKDBOZ  V.  BOWLBS.  (a.) 

Perpetuity — Appointment  —  Personal  estate  —  ifemo'e- 
ness — *'  Possihility  on  a  posstbiliiy,** 

The  old  rule  against  **  a  possibility  on  a  possibility^** 
though  applicaUe  to  legal  limitations  of  real  esfait— 
namely,  piat  althouah  an  estate  may  be  limited  to  as 
unborn  person  for  his  life,  yet  a  remainder  cannot  k 
limited  to  the  children  of  that  unborn  person,  as  j^r- 
chasers — does  not  apply  to  personal  estate ;  as  rtgofdt 
limitations  of  persoual  estate  the  ordinary  rule  againd 
perpetuities  is  the  only  rule  applicable, 

TDis  was  a  summons  to  determine  whetfaa  sn 
appointment  made  under  a  marriage  settlement  wii 
void  for  remoteness.  By  a  settlement  dated  the  6th 
of  October,  18L8,  made  upon  the  marriage  of  the  B«t. 
George  Downing  Bowles  and  Anne  his  wile,  certain 
stocks  and  funds  were  transferred  to  trustees  upon 
trust  after  the  death  of  the  survivor  of  the  husband 
and  wife  for  the  diild  or  children  of  the  said  mairiage, 
"  or  such  one  or  more  exduslTely  of  tilie  other  or 
others  of  them,  or  any  issue  bom  in  the  lifetime  of  the 
said  G.  D.  Bowles  and  Anne  Stillingfleet  or  the  sur- 
vivor of  them,  of  any  such  child  or  ohildreo,  with 
suoh  provision  for  their  respeotive  maintansooe, 
educatum  and  advanoement,  and  at  such  age  or  tins 
or  respeotive  ages  or  times  not  being  aftor  twenty-oos 
years  to  be  computed  from  the  deoease  of  the  sur- 
vivor of  the  said  G.  D.  Bowles  and  Anne  Stillmgflest, 
and  if  more  tiian  one  in  such  shares  and  proportioni 
and  with  suoh  limitations  over  for  the  benefit  of  some 
or  one  of  the  said  children  or  issue  as  to  part  of  ths 
funds  as  the  said  Anne  Stillingfleet  alone  during  her 
life,  and  as  to  the  other  part  of  the  said  funds  si 
the  said  G.  D.  Bowles  and  Anne  Stillingfleet  jointlj 
during  their  joint  lives  should  by  deed  appoint." 

tn  a  subsequent  deed  dated  the  28th  of  Febmazj, 
1849,  made  between  the  said  Q.  D.  Bowles  and  Aons 
his  wife  and  their  children,  all  the  trust  funds  were 
duly  appointed,  subject  to  the  life  interests  of  thesiid 
G.  D.  Bowles  and  Anne  Bowles,  in  equal  third  sharsi 
in  trust  for  each  of  the  three  children  of  the  manisgs 
for  their  respeotive  lives,  and  after  the  death  of  eaoh 
of  them  in  trust  for  his  or  her  children  bom  in  the 
lifetime  of  the  said  G.  D.  Bowles  and  Anne  Bowles, 
who  should  live  to  attain  the  age  of  twen^-one 
years. 

H.  E.  Wright,  for  the  trustees. 

Upfohn,  K.O.,  and  UnderhiU,  for  persons  sntililsd 
in  default  of  appointment, 

(a.)  Reported  by  J.  H.  Dayibs,  Esq.,  Barrister-at- 
Law, 
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Jenkinst  K.O*t  and  Oatey,  for penons  oUicoing ander 
the  appointment. 

Fabwsll,  J. — I  tliink  it  ii  raMonably  plain  that, 
wb«t0ver  the  dootrine  of  '*  a  po^dlrility  on  a  posn- 
b*Uty*'  may  have  origintUy  meant,  at  present  it 
•-xiste  only  to  the  extent  stated  in  the  h*ad-note  to 
WhUiet/  ▼.  MUehOl,  38  W.  B.  337,  44  Ga.  D.  85 : 
*'  The  old  rale  against '  a  pomfaiUtv  on  a  pissi- 
bitity/  applioable  to  legal  limitations  of  real  estates— 
uamuely,  that  although  te  estate  m%y.be  limited  t) 
an  unborn  person  for  his  life,  yet  a  remainder 
cumot  be  limited  to  the  children  of  that  utiborn 
p  Eaon,  as  pnrchaserf*  is  still  exibting,  and  has  not 
been  abrogated  by  the  more  modern  rale  agaiaat 
perpetuities.'*  It  is  obfioos  that  the  rale  ca^inot 
apply  to  personal  estate,  baoanse  there  is  no  tooh 
thing  as  a  remtioder  in  personal  estate,  nor  do  I 
see  an?  reason  why  a  similar  role  shoal  1  no«7,  for  the 
first  time,  be  applied  to  limitation*  of  personal  estate, 
having  regard  to  the  fact  that  personal  estate  is 
already  8o£Soiently  protected  from  any  nadae  restric- 
tion on  alienation  by  the  ordinary  rale  against 
perpetnitiBS.  The  rale  against  «  a  p  »ssibiltty  oa  a 
poeaibility  **  came  into  existence  in  the  case  of  renl 
eerate  b£f<»e  the  ordinary  rale  against  p<*rpfltaities 
was  lormalated,  and  jast  becaose  of  the  non-existence 
of  any  such  ordinary  rale ;  and  it  oontinned  to  exist 
partly  becaose  the  new  rale  against  perpetaities  was 
■aid  not  to  apply  to  remai*  dors,  and  partly  beoaase  it 
waa  never  formiUly  abrogated.  So  f tf  as  toaches  the 
present  qaestion  th  re  is  no  express  decision  on  the 
point.  Certainly,  however,  tiie  opinion  of  Sir 
Biehard  Pepper  Arden,  ]!£.B.,  is  very  dearly  stated  in 
BouiUdge  v.  Dorril.  2  Yes.,  Jan.,  3$6,  to  the  effect  tdat, 
so  long  as  yon  m«ke  it  clear  that  the  role  agaiast 
perpetaities  has  not  been  traosgressel  yoa  may 
wgpoihat  to  an  onborn  child  for  life,  with  remsiuder 
to  nnbom  children :  ibid,  at  p.  362.  This,  therefore, 
sithoagh  it  is  not  a  deoision,  is  an  expression  of  the 
opinioQ  of  Sir  B.  P.  Arden  more  tban  one  handred 
yean  ago;  and  I  think  that  it  is  a  perfectly  correct 
■tatsosent  of  the  law  on  the  sabject.  I  therefore 
deolaie  that  the  trast  now  in  qaestion  is  not  void  for 


Solkttors  for  the  trnstees,  Fladgate  &  Qo. 

Solicitors  for  persons  entitled  in  defaalt  o!  appoint- 
Bsot,  LwtU,  8oa,  A  FitJUld. 

Solicitors  for  persons  claiming  ander  the  appoint- 
ment, JSUi9t  Munda§t  &  Co.,  for  Lambert  A  Bogera, 
Qretit  Malvern. 


Nov.  4,  5. 


Ghan.Div.  ) 
Buckley,  J.  j 

ATTOBinET-GENXBAL    V.     ASHBOBNE    BBCBBATION 

Gbound  Go  (Ldcitbd).  [a  ) 

Tnftmetion  —  JuriidicUon  —  AUorney^Oeneral  —  PMic 
right — New  statutory  offence — Special  atatiUory  remedy 
Sye'la'M-Penaltiee'-Public  Health  Act,  1875(38 
d:  39  Vict,  c  55),  m.  157,  183,  251. 

The  Attomey-Qeneral  is  enUUed  to  an  injunction,  as 
an  andUary  remedy,  to  restrain  the  breach  of  a  public 
right  in  the  same  way  as  a  private  person  is  $o  entitled  in 
respect  of  a  breach  of  his  private  HghiB  ;  and  this  is  so 
im  a  ease  tqhere  the  public  right  hots  been  created  by  a 
fUtuU  which  also  provides  a  special  remedy  for  its 

(s.)  Reported  by  Nbyilli  Txbbutt,  Bsq.,  Bar- 
rister-at-Law. 


breach,  as,  for  instance,  tJie  recovery  of  a  penalty  in  a 
summary  way. 

An  urban  district  council  having,  by  its  bye^laws, 
prescribed  {amongst  other  things)  the  width  of  new  streets 
under  section  167  of  the  Pablie  Health  Act,  1875,  and 
imposed  penalties  for  offences  against  th^  bye-laws  under 
section  183,  which  penalties  were,  by  section  251,  to  be 
re-.overed  before  a  court  of  summary  jurisdiction,  the 
Attorney-Oeneral  ai  the  rdntion  of  the  council  brought 
an  action  in  the  High  Court  against  the  defendant,  who 
had  contravened  the  bye-laws,  for  an  {"junction. 

Held,  that  the  action  lay,  and  that  the  injunction 
should  be  granted. 

.  This  was  an  action  by  his  Majesty's  Attorney- 
General  (at  the  relation  of  the  Ashbome  Urban 
District  GoancU)  and  the  coondl,  as  plaintiffs,  againtt 
the  defendant  company  and  one  Smith,  their  con- 
tractor, asking  for  a  declaration  that  tbe  defendants 
were  laying  oat,  or  had  laid  oat,  a  new  street  in  con- 
travention of  the  bye-laws  of  the  coancil,  and  for  an 
in  junction  to  restrain  them  from  d  ving  so.  The 
aotion  had  originally  been  brooght  by  the  plaintiff 
coaocil  alone,  bat  after  the  deoision  of  Joyce,  J.,  in 
Mayor  of  Dtvonport  v.  Tozer,  [1902]  2  Gh.  182.  50 
W.  B.  Dig.  97,  the  Attorney-General  was  added  as  a 
plaintiff  to  the  action. 

The  street  in  qaestion  was  oae  proposed  to  ba  made 
at  Ashborne  over  the  property  of  the  defendant 
company.  It  had  originally  been  shown  in  a  certain 
plan,  B,  sabmitted  (as  alleged  by  the  plaintiff*)  for 
their  approval,  as  extending  from  a  oertiin  road 
called  Station-road  on  the  west  to  Gompton-street 
on  the  east,  a  id  the  part  next  to  Gompton-street, 
part  of  whtch  was  bdtween  already  existing  baildin|^, 
WAS  shown  as  lesi  in  width  than  thirty-six  feet,  which 
was  the  width  required  by  the  bye-laws  of  the 
plaintiff  coandL  Snbseqaeatlf  a  plao,  G,  was  sab- 
mitted to  the  plaintiff  obancil  showing  the  proposed 
street  as  not  extending  along  the  narrow  part  near 
Gompton-street.  The  plaintiffi  alleged  that  the  road 
was  biing  laid  oat  according  to  plan  B.  The 
defendants  denied  that  tlie  plan  B  was  sabmitted 
with  their  authority,  or  that  they  were  laying  oat  the 
street  according  to  it,  and  they  sabmitted  that  the 
proposed  street  as  shown  by  plao  G  wai  in  con- 
formity with  the  bye-laws.  Tdey  also  sabmitted  as 
a  preliminary  objection  that  the  only  remedies  open 
to  the  plaintiffs  were  tbos«  prescribed  in  section  158 
of  the  Pablio  Health  Act,  1875,  and  in  the  plaintiffii* 
bye-laws,  and  that  CDnsequently  this  action  did  not 
lie. 

The  bye-laws  of  the  plaintiff  council  upon  the 
matter  were  as  follows : 

"  4.  Bvery  person  who  shall  lay  out  a  new  street 
which  sh^  be  intended  for  use  as  a  carriage-road, 
shall  so  lay  oat  such  street  that  the  width  thereof  shall 
be  thirty-six  feet  at  the  least.*' 

'*  8.  Every  person  who'shflJl  construct  a  new  street 
shall  provide,  at  one  end  at  least  of  such  street,  an 
entrance  of  a  width  equal  to  the  width  of  such  street, 
and  open  from  the  ground  upwards." 

''  98.  Every  person  who  shall  offend  against  any 
of  the  foregoing  bye-laws  sh»ll  be  liable  for  every 
such  offeoce  to  a  penalty  of  five  pounds,  and  in  the 
case  of  a  continuiog  offence  to  a  further  penalty  of 
forty  shillings  for  each  day  after  wri'ten  notice  of  the 
effence  from  the  sanitary  authority." 

The  court  first  heard  the  preliminary  objections. 

Maoaskie,  K.C.,  and  A.  F.  Peterson,  for  the  defendant 
council.— The  alleged  acts  complained  of  in  this 
action  are  a  new  offence  created  by  the  Public  Health 
Act,  1875,  and  by  the  bye-laws  of  the  plaintiff  council 
thereunder.    The  Act  (section  251)  provides  a  special 


126 


THE  WEEKLY  REPORTER. 


IDeo.  SO,  1902.] 


VoLLI. 


High  Coubt.     Attornby-Gkneral  v.  Ashbobnb  Beorbation  Ground  Co.  (Limitbd).    High  Court. 


remedy  for  thi«  offence— Damely,  by  the  enforcement 
of  penalties  before  a  court  of  sammary  jurisdiction  or 
by  polliftg  down  or  removing  the  road  after  notice  of 
disapproval  (section  168).  That  beiog  so,  no  other 
proceeding  can  be  taken :  Reg,  v.  HaJl,  [1891]  1  Q  6. 
747,  39  W.  R.  Dig,  67 ;  Barradough  v.  Brown,  [1897] 
A.  C.  615,  46  W.  R.  Dig.  64.  It  is  clear  that  the 
plaintiff  council  caanot  sue  without  the  Actorney- 
Genernl  being  a  party :  Mayor  of  Devonport  v,  Tozer, 
[1902]  2  Oh.  182.  50  W.  R.  Dig.  97.  Nor  can  tbe  action 
be  maintained  when  he  is  joined,  for  the  act  oom- 
plain«>d  of  is  a  criminal  offence,  and  consequently  an 
if  I  junction  cannot  be  granted  in  respect  of  it :  Mdlor 
V.  Denham,  6  Q.  B.  D.  467.  28  W.  R.  Dig.  163. 
Moreover,  an  injunction  will  not  in  any  case  be 
grau'^t'd  to  restrain  mu  a^^t  which  is  not  an  tnberfereooe 
wi»h  property:  Emperor  of  Austria  v.  Day,  9  W.  R. 
712.  at  pp.  717,  718  3  De  G.  P.  &  J  217  .^t  p.  253  ; 
Springhead  Spinning  Co.  v.  Riley,  16  W.  R.  1138, 
L.  R.  6  Eq.  551. 

Macmorran,  E.G.,  and  Hextdll.  for  the  plaintiff'.— 
The  courts  have  granted  injunctions  in  m«nv  cas^s 
similar  to  this,  as  in  Attorney-General  v.  Hatch,  [1893] 
3  Ch.  36.  41  W.  R.  Dig.  124,  Attorney -Gentral  v. 
Rufford  dk  Go.  {Limited),  47  W.  R.  405.  [1899]  1  Ch. 
537.  The  Act  contains  a  provision  (section  341)  that 
the  powers  of  the  Act  are  to  be'  in  addition  to  any 
other  powers  conferred  by  law  or  oustom.  This 
section  w-s  considered  in  Attorney-General  v.  Tod- 
Heatley,  45  W  R.  394,  [1897]  1  Ch.  560,  where  an 
io junction  was  granted.  [BncELBT,  J. — That  section 
only  refers  to  such  powers  as  existed  before  the  Act.] 
There  is  no  neud  to  show  aoy  iojury  to  the  public. 
Th<^  Attorney-General  may  sue  for  any  breach  of 
public  dutjiper  Fry,  J.,  in  Attorney -General  v.  Shrews- 
bury Bridge  Go.,  30  W.  R.  716,  21  Ch.  D  752.  at  p. 
756,  Attorney -General  v.  London  and  North- Western 
Railway  Co.,  [1900]  1  a  B.  78,  48  W.  R.  Dig. 
160.  The  principle  of  all  these  cases  is  that 
where  illegal  acts  affect  the  public  rights  the 
Attomey-Gfeneral  may  have  them  restrained  by 
injunction.  It  is  tme  that  the  penalty  for  tbe 
offence  is  imposed  by  the  bye-laws,  but  that  is 
equivalent  to  being  imposed  by  the  Act  by  which  the 
bye-laws  are  authorized.  And  these  bye-laws  when 
made  are  binding  upon  the  local  authority,  and 
cannot  be  waived  (YahbicomY.  King,  47  W.  R  318, 
[1899]  1  Q.  B.  444.  and  per  Wright,  J.,  in  In  re 
Mcintosh  and  Pontypridd  Impnyvem^nts  Co.,  61  L.  J. 
Q.  B.  164.  at  p.  167,  40  W.  R.  Dig.  128),  but  the 
Attorney-General  may  consider  whether  he  will  join 
m  briiiging  tbe  action  if  he  thinks  the  case  trivial : 
see  observations  of  Halsbury,  L.C.,  in  London  County 
Council  V.  Attorney-General,  50  W.  R.  497,  [1902] 
A.  0.  165,  at  p.  168. 

Bt7Ce:lby,J. — Aprelimtnary  objection  has  been  taken 
by  the  defendants.  They  say  that  even  although 
the  Attorney -General  is  a  party  the  action  cannot  be 
maintained.  The  urban  district  council  is  a  body 
which  has  powers  under  section  157  of  the  Public 
Health  Act,  1875,  of  making  b>e-laws.  They  have 
made  such  bye-laws,  which  among  other  things  pre- 
scribe the  width  of  new  streets.  Tney  say  that  the 
defendant  company  have  acted  in  breach  of  those 
bye- laws,  and  for  Uie  present  purpose  I  will  assume 
that  to  be  the  case.  The  defendants  say  that  the 
Public  Health  Act,  1875,  has  created  a  new  offence 
and  has  imposed  penalties  for  its  breach.  That  is  not 
correct  Section  183  gives  to  the  local  authority 
power  to  make  bye-laws  by  which  penalties  may  oq 
imposed  for  the  breach  of  the  bye-laws,  sind  the 
plaintiff  council  have  imposed  a  penalty  by  their  bye- 
laws  for  this  offence.    There  might  be  a  case  where 


there  were  no  bye-laws  imposing  any  penalty.  And 
the  question  would  then  arise  what  remedy  was  there 
then  for  offences  against  the  Act.  Bnt  the  argameot 
is  that  as  the  locd  authority  have  made  these  hye- 
laws  the  only  remedy  for  offences  against  them  most 
be  under  section  251  of  the  Act  to  recover  them 
before  a  court  of  summary  jurisdiction  under  the 
Summary  Jurisdiction  Acts,  and  that  there  is  no 
jurisdiction  in  this  court  to  grant  au  injunction.  In 
Wolverhampton  New  Waterworks  Go.  v.  Hawkes/ord^  1 
W.  R.  464.  6  C.  B.  N.  S..  336,  at  p.  356.  Willes,  J., 
said:  *< There  are  three  classes  of  cases  in  which  a 
liability  may  be  established  founded  upon  a  etatate. 
One  is  where  there  is  a  liability  existing  at  coaunon 
Uw,  and  that  liability  is  affirmed  by  a  statute  whieh 
siviffl  a  special  and  peculiar  form  of  remedy  differeat 
from  the  remedy  which  existed  at  common  law,  there, 
unless  the  statute  contains  words  which  expressly  or 
by  necessary  implication  include  the  common  Isv 
remedy,  tbe  party  suing  has  his  election  to  pnrioe 
eitber  that  or  the  statutory  remedy.'*  This  case  U 
not  withm  that  class  because  there  was  not  before 
the  statute  any  remedy  at  common  law ;  the  obli^s- 
tion  was  created  by  the  statute.  He  continues :  "Tbe 
second  class  of  cases  is  where  the  statute  gives  the 
right  to  sue  merely,  but  provides  no  partic^ar  form 
of  remedy;  there  the  parties  oaa  only  proceed  by 
action  at  common  law."  In  a  sense  this  case  doti 
fall  within  that  class,  because  if  no  bye -laws  had  h«n 
made  no  remedy  would  have  been  provided.  Bat  1 
paes  by  that.  The  learned  judge  continues:  '*Bat 
there  is  a  third  class,  where  a  liability  not  existiog  at 
conunon  law  is  created  by  a  statute  which  at  l^e 
saiie  time  gives  a  special  and  particular  remedy  for 
"I  •  forcing  it.  Tbe  present  case  falls  within  thii 
latier  class,  if  any  liability  at  all  exists*  Tbe  remedy 
prorided  by  the  statute  must  be  followed,  and  it  is 
ompetent  to  the  party  to  pursue  ti^e  coarse 
applicable  to  the  cases  of  the  seconii  class.  Tbe  form 
given  by  the  statute  must  be  adopted  and  adhered  to. 
The  company  are  bound  to  follow,  the  form  of  remedy 
provided  by  the  statute  which  gives  them  the  right 
to  sue."  This  case  comes  within  that  third  class.  I 
start,  then,  with  this,  th«t  as  a  general  proposition 
tbe  remedy  provided  by  the  statute  must  be  followed. 
But  there  is  at  least  one  exception  to  this  rule,  for  there 
m«y  CO -exist  with  the  statutory  remedy  a  remedy  by 
iu junction  to  protect  the  right  created  by  the  statate. 
)t  cannot  be  disputed  after  Cooper  v.  WhiUinghmi 
28  W.  R  720, 15  Ch.  D.  501,  that  if  a  plaintiff  is  soing 
iu  respect  of  a  right  personal  t<^  himself  which  ba« 
been  infringed  by  the  commission  of  a  statotory 
offence,  he  is  not  precluded  from  bringing  his  action 
for  an  injunction.  In  that  case  Jessel,  M.B.,  said, 
referring  to  the  Copyright  Act  of  1842  :  *<  Itis  said 
that  the  seventeenth  section  of  thn  Act  creited  a 
new  offence  of  importation  and  enacted  a  particolar 
penalty,  and  it  was  argued  that  where  a^new  ofieooe 
and  a  penalty  for  it  had  been  created  by  statate,  a 
person  proceeding  under  the  statute  was  confined  to 
the  recovery  of  the  penalty,  and  that  nothing  else 
could  be  ask«'d  for.  Th«t  is  true  as  a  general  rule  of 
law.  But  there  are  two  exceptions.  The  first  of 
these  exceptions  is  the  ancillary  remedy  in  equity  by 
io  junction  to  protect  a  right " — a  remedy  wmoh  be 
granted  in  that  case.  He  then  says  that  the  seoood 
exception  is  tbat  created  by  section  25  of  tbe  Jadi- 
cature  Act.  1873,  but  after  N(yrth  London  Railway  Co* 
V.  Great  NoHhern  Railway  Go,,  31  W.  R.  490,  H 
Q.  B.  D.  30,  this  exception  cannot,  I  think,  he  relied 
pn.  He  goes  on,  in  reference  to  the  first  exoeptioo, 
to  say  "  That  is  a  mode  of  preventing  that  being 
done  which,  if  done,  would  be  an  offence.  Whenever 
an  act  is  illegal,  and  is  threatt^ned,  the  ooort  will 
interfere  and  prevent  th^jwit  being  done— And,' a« 
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regards  the  m^de  of  granting  an  injunction,  the 
court  will  grant  it  either  whea  the  illegal  act  is 
threatened,  but  has  not  been  actually  done,  or  when 
it  has  been  done,  and  set^miogly  is  intended  to  be 
repeated."  Bat  it  is  said  th«t  without  disputing  that 
CMC  the  pliinti&  cannot  have  an  injunction,  because 
the  act  complained  of  was  not  an  interference  with 
any  right  of  property,  but  only  with  public  rights. 
Is  that  a  good  ground  of  objection  ?  I  think  not. 
I  think  that  the  Attorney-General,  acting  on  behalf 
of  the  public,  must  have  in  respect  of  pubbo  rights 
at  least  as  large  a  remedy  as  a  private  person  has  in 
respect  of  his  private  rights.  I  find  that  judges 
of  first  instance,  and  also  the  Oourt  of  Appeal, 
have  in  cases  of  this  kind  assumed  that  as  a 
matter  of  course  the  Attorney-General  could  sue, 
slthough  it  IB  true  that  the  objection  now  taken 
was  not  raised  before  them.  Such  cases  were  Attorney- 
Qtnerdl  v.  Hatchf  Attorney 'General  v.  Rufford  <k 
Co^  and  Attomey-Genend  v.  London  and  North- 
Wettem  Railway  Co,  In  the  last  case  the  offence 
restrained  by  injunction  was  an  indictable  one  and 
not  subject  to  special  jurisdiction,  but  I  do  not  think 
the  case  diff«irs  m  principle.  That  being  so,  it  is  not 
for  me  as  a  judge  of  first  instance  to  say  that  these 
decisions  were  erroneous.  Bat  apart  from  their 
aathority,  I  am  of  opinion  that  there  is  nothing  to 
prevent  the  Attorney -General  suing. 

Other  considerations  assist  me  in  oomiog  to  this 
ooDolnsion*  If  there  were  no  remedy  for  offences 
against  the  bye-laws  other  than  that  conferred 
by  the  statute,. the  local  authority  would  in  many 
caflss  become  impotent.  Not  only  may  a  penalty 
be  imposed  by  the  bye-laws,  but  under  section 
158  a  person  may  be  ordered  to  pull  down  and 
remove  buildingB  erected  contrary  to  tiie  bye- 
laws.  Bnt  this  can  only  be  done  after  the  local 
anthority  has  signified  its  disapproval  within  one 
month  of  the  delivery  of  the  plan.  And,  consequently, 
if  they  are  inert  the  only  remedy  would  be  to  recover 
the  penalty.  Again,  there  are  many  things  which 
may  be  required  by  the  bye-laws  for  the 
breach  of  which  pulling  down  or  removing 
the  building  would  be  an  inappropriate  remedy. 
Thus  water-olosets  may  be  required  to  be  suffioiently 
flashed  with  water,  and  rooms  properly  ventilated, 
bat  it  is  quite  inadequate  to  say  that  the  local 
authorities  ni.ay  puU  down  the  house  if  details  of  this 
kind  are  not  carried  out.  That  cannot  have  be^^n  the 
intention  of  the  Act.  The  object  of  the  Public 
Health  Acts  is  to  secure  the  observance  of  the 
mlfs  necessary  for  public  health,  and  the  Attorney- 
Qeneral  ought  to  be  able  to  have  them  enforced. 

Objection  overruled. 

The  case  was  then  heard,  and  his  lordship  having 
come  to  the  oonolusion  that  the  defendants  and  others 
had  intended  to  make  the  new  street  into  Compton- 
itreet  of  a  width  less  than  that  required,  granc^  an 
injunction  as  claimed. 

Solicitors,  J,  B,  R,  Conder^  for  Bam/ord,  Son,  A 
WiUon^  Ashbome ;  Taylor,  Hoare,  <fe  Pitcher ,  for  Wise 
^  Cook,  Ashbome. 


K  B.  Div.  J 

(Lord  Alverstone,  L.O.J.,  and  [  Nov.  7. 

Wills  and  Ghannell,  JJ.)      J 

Williams  (AppeUant)  v,  Blakswat  (Respondent),  (a.} 

Election  law  —  Registraiion  —  Municipal  franchise  — 
Occupation  list  —  Objection  —  Qualifying  premises 
acquired  during  the  qualifying  period — **  Promotion 
to  an  office  " — Appointment  of  Wesleyan  minister  by 
the  conference  of  the  connexion — Municipal  Corpora- 
tions AU.  1882  (45  <£;  46  Vict.  c.  50),  «.  33  (1). 

The  appellant,  a  Wesleyan  minister,  was,  in  August, 
1901,  appointed  by  the  Wesleyan  Conference  to  the 
ministry  of  the  Gloucester  circuit  in  succession  to  a 
previous  Wesleyan  minister,  and  ihe  appellant  in  August, 
1901,  entered  as  such  minister  into  the  occupation  of  the 
manse,  in  the  city  of  Gloucester,  vacated  by  the  outgoing 
minister.  The  m  anse,  which  was  vested  in  trustees,  was 
occupied  by  each  successive  minister,  rent  free,  but  the 
minister  in  occupation  was  personally  liable  for  the  rates. 
The  appellants  name  was  entered  in  Division  III,  of  the 
occupiers'  list  of  voters  of  the  city  of  Gloucester  in  respect 
of  the  said  manse  as  a  dwelling-house,  and  was  objected 
to,  on  the  ground  thai  the  appellant  had  not  in  fact 
occupied  the  qualifying  premises  during  the  whole  of  the 
qualifying  period.  The  appellant  contended  that  he  had 
succeeded  to  the  qualifying  property  by  "  promotion  to 
an  office^* — namely,  the  ministry  of  the  Gloucester 
circuit,  and  that  the  occupancy  and  rating  of  the  pre- 
ceding minister  was  equivalent  to  the  occupincy  and 
rating  of  himself  vfithin  section  33,  sub- section  1,  of 
the  Municipal  Corporations  Act,  1882.  Save  as  afore- 
said, no  evidence  uhss  produced  at  the  revision  court  of 
the  terms  of  the  deed  of  trust  under  which  t?ie  qualifying 
property  {the  manse)  was  held*  The  revising  barrister 
on  the  authority  of  Fosrer  v.  Mulhall  held  that  the 
appointment  to  the  ministry  of  the  Gloucester  circuit  toas 
not  ** promotion  to  an  office**  within  the  section,  and 
accordingly  allowed  the  objection  and  expunged  the 
appellanfs  name.  The  appellant  duly  appealed,  and 
the  revising  barrister,  in  stating  a  case,  appended  to  the 
case  as  an  exhibit  the  deed  of  trust  under  which  the 
qualifying  property  woa  held,  and  added  a  note  that 
this  document  was  not  produced  in  evidence  at  the  revision 
court. 

Held  that  the  court  could  not  regard  anything  which 
was  not  in  evidence  before  the  revising  barrister  at  the 
revision  court ;  and  that  upon  the  evidence  before  him 
there  was  nothing  to  show  that  he  had  ctme  to  a  wrong 
conclusion,  and  consequently  that  his  decision  must  be 
affirmed, 

Foster  v.  Mulhall  (10  Jr,  C,  L.  Rep.  532)  discufised 
and  explained. 

This  was  an  appeal  by  the  Bev.  John  Williams,  a 
minister  of  the  Wesleyan  Methodist  Connexion,  from 
the  decis  ion  of  the  revising  barrister  for  the  city  of 
Gloucester. 

The  case  stated  that  at  a  court  held  by  the  revising 
barrister  on  the  17th  of  September,  1902,  for  revismg 
Uie  lifts  of  Parliamentary  voters  and  burgesses  for 
the  city  of  Gloucester  the  name  of  the  appellant 
appeared  in  Division  III.  of  the  occupiers*  list  in 
respect  of  the  occupation  of  a  dwelling  house,  6, 
Falkner-street,  in  the  city  of  Gloucester,  and  that  the 
entry  of  the  appellant's  name  had  been  duly  objected 
to  on  the  ground  that  he  had  not  occupied  the 
dwelling-house  in  respect  of  which  his  name  was 
entered  for  twelve  months  immediately  preceding  the 
15th  of  July,  1902. 

The  appellant  is  a  minister  of  the  Wesleyan  Metho- 

(a.)  Reported  by  Bbsxinx  Bbib,  Esq.,  Barrister- 
at-Law. 
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dUt  Connexion.  Pnor  to  August,  1901,  he  was  a 
minister  of  the  Teiginmonth  Gircait,  aud  resided  at 
Tdignmonth,  Devon.  His  appoiotment  as  a  minister 
of  that  oirouit  expired  by  effluxion  of  time  at  the  end 
of  August,  1901,  on  the  c-xpiration  of  three  years 
from  the  date  of  his  appointment  thereto. 

The  appointment  of  Wealeyan  minister  is  made 
nominally  for  one  year,  but  in  praotioe  it  is  renewed 
from  year  to  year  so  as  to  extoid  to  thjree  years  and 
no  longer.  The  appointments  are  made  by  the  con- 
ferenoe  of  the  connexion  at  their  annual  meeting  in 
August. 

On  or  about  the  5th  of  August,  1901,  the  appelluit 
was  appointed  by  the  conference  to  the  Gloucester 
Circuit  in  sucoesiion  to  the  Bey.  B.  H.  Simpson, 
whose  appointment  on  the  Gloucester  Circuit  expired 
by  effloxion  of  time  at  the  isnd  of  that  month. 

On  or  about  the  last  day  of  August,  1901,  the 
appellant  entered  upon  the  occupation  of  the  quali- 
fying premif  es  in  Gloucester,*  which  is  the  manse  pro- 
vided oy  the  connexion  for  the  accommodation  of 
one  of  the  ministers  of  that  circuit. 

The  Bey.  E.  H.  Simpson  left  the  house  about  three 
days  before  the  appellant's  arrival,  but  this  was  as  a 
matter  of  convenience.  He  was  entitled  to  remain 
until  the  appellant's  arrival. 

The  manse,  which  is  vested  in  trustees,  is  occupied  by 
the  minister,  rent  free,  and  is  partially  furnished  by 
the  circuit.  The  minister,  as  occupier,  is  liable  for 
the  rates.  He  is  entitled  on  appointment  to  a  fixed 
stipend  from  the  circut,  which  may  be  supplemented 
by  further  allowances  varying  according  to  circum- 
stances. 

It  was  contended  before  the  revising  barrister,  on 
l^ehalf  of  the  appellant,  that  he  had  succeeded  to  the 
qualifying  propwty  by  "  promotion  to  an  office  " — 
namely,  the  ministry  of  the  Gloucester  Circuit ;  and 
that  we  occupancy  and  rating  of  his  predecessor, 
Simpson,  was  equivalent  to  the  occupation  and  rating 
of  himself  uoder  section  33  of  the  Municipal  Corpora- 
tions Act,  1882  (45  &  46  Vict  c.  50). 

The  revising  barrister  held  that  the  appointment 
to  the  ministry  of  the  Gloucester  Circuit  was  not 
« promotion  to  an  office "  within  the  section :  see 
Foster  v.  Mtdhall,  10  Irish  Com.  Law  Bep.  532, 
cited  in  Bogers  on  Elections  (16th  ed.),  vol.  1,  p.  12, 
and  accordingly  allowed  the  objection  and  expunged 
the  entry  of  the  appellant's  name  in  the  list. 

The  appellant  gave  due  notice  of  appeal,  and  as 
the  obje!otor  decUned  to  be  made  respondent  to  the 
appeal,  the  revising  barrister  named  the  town  clerk 
as  respondent. 

Appended  to  the  case  as  an  exhibit  was  a  print  of 
the  Wesleyan  Methodist  chapel  model  deed  under 
the  trusts  of  which  the  qualifying  premises,  No.  6, 
Falkner-street,  Gloucester,  were  now  held  by  the 
appellant,  with  a  note  by  the  revisiog  barrister  that 
^is  document  was  not  produced  at  the  registration 
court,  although  he  expressly  desired  to  be  informed 
of  the  terms  of  the  trusts  uoder  which  the  manse  was 
held.  He  could  not  say,  therefore,  how  far  thit  and 
other  documents  which  the  appellant  intended  to 
produce  on  the  appeal  miglit  have  affected  his 
decision. 

BoshiU,  for  the  appellant*— The  sole  question  raised 
by  the  case  is  whe&er  the  appellant  can  daim  by 
right  of  succession  to  his  predecessor  in  the  ''office"  of 
"Wesleyam  minister,  under  the  Municipal  Corporations 
Act,  1882,  section  33  (1)  of  which  provides  that "  where 
a  person  succeeds  to  qualifyiog  property  by  •  .  • 
promotion  to  a  benefice  or  office,  then  for  the  purpose 
of  qualification  the  occupancy  of  the  proper^  by  a 
predecessor  in  title  and  the  rating  of  the  predecessor 
in  respect  thereof  shaU  be  equivalent  to  the  occupancy 


and  rating  of  the  successor."  There  is  no  case  bearing 
at  all  on  Qie  question  but  that  of  FosUr  v.  MulhaU, 
10  Ir.  C  L.  Bep.  532,  and  in  that  case  the  court 
expressly  said  it  offered  no  opinion  on  -the  question 
whether  the  position  hdd  by  a  Wesleyan  minister  was 
*'  an  office  "  within  the  meaning  of  the  section,  and 
all  it  decided  was  that  on  the  facts  the  appellant  had 
not  proved  that  the  quaUfying  property  there  had 
come  to  him  by  virtue  of  his  appointment  as  minister. 
[Lord  Alvebstoits,  L.C.J.  — We  all  agree  that 
Foster  v.  Mtdhall  does  not  establish  the  proposition 
that  an  appointment  of  a  Wetlevan  minister  is  not  a 
promotion  to  an  office  within  the  statute ;  and  you 
may  take  it  that  the  qualifying  premises  in  the  present 
case  came  to  the  appellant  by  virtue  of  his  appoint- 
ment to  the  ministry  of  the  Gloucester  oirouit ;  but 
c%n  you  cite  ns  any  authority  as  to  the  meaning  of 
the  word  **  office  "  in  the  section  P  ]  I  am  unable  to 
do  so.  It  would  seem  from  some  text-books,  how- 
Aver,  that  the  office  must  be  a  fre««hold  one ;  but  that 
is  certainly  not  tho  case,  and  if  it  were,  then  I  could 
not  cmtend  for  a  moment  that  this  is  an  appoint- 
ment to  a  freehold  office.  I  desire  to  argue  that, 
havin^^  regard  to  the  deed  under  which  the  manse 
here  is  held  by  a  minister  of  the  oonnezion  and 
havinp^  regard  to  the  Wesleyan  chapel  model  deed 
— which  evidence  was  not  before  the  revisiog 
btfiister — this  court  would  be  entitled  to  hold  that 
the  appointment  by  the  conference  is  a  promotion  to 
an  office,  which  would  by  the  statute  enable  the 
minister  to  daim  occupancy  for  the  previous  part  of 
the  twelve  months  by  reason  of  his  sucgeesion.  [Lord 
Alybbstonb.  L.C.J. — We  cannot  decide  that  point 
here.  All  we  can  do  is  to  decide  whether  on  the 
evidence  before  the  revising  barrister  he  was  right  in 
holding  as  he  did.  If  you  d-sire  to  rely  on  evidence 
not  before  him,  you  must  raise  the  point  again  in 
another  case.] 

The  respondent  was  not  represented. 

Lord  ALYlSBSTOirB,L.C.J.---The  question  raised  ii  of 
ifnportance,  m  we  are  told'  it  affects  a  very  great 
liumber  of  Wesleyan  ministers  all  over  the  country, 
who  hitherto  have  lost  their  vote  for  the  year  becauie 
the  appointmente  on  the  drouit  teke  place  in  August, 
so  that  they  are  unable  to  dum  residence  for  twelve 
months  preceding  the  15th  of  July,  on  which 
date  the  list^  are  made  up.  I  do  not  wish  to  be 
thought  to  decide  any  question  that  is  not  really 
raised  by  the  Uycta  Wore  us.  The  sole  question 
here  is  simply.  Was  the  re?idng  barrister  nfhi 
in  this  instance  on  the  evidence  before  him  in  holdmg 
that  the  appdlant  had  not  proved  that  the  appoint- 
ment of  Wesleyan  minister  was  a  '*  promotion  to  an 
office  "  within  the  meaning  of  the  Gtatute  P  Certainly, 
even  if  the  appointment  was  a  ''  promotion,"  it  must 
be  esteblished  on  other  evidenoe  than  had  been 
offered,  that  the  position  of  Wesleyan  minister  was 
«  an  office  "  within  the  meaning  of  the  stetnte.  If 
a  man  made  his  daim  without  having  the  proper 
materials  to  support  it,  he  could  not,  on  appeal,  ask 
the  court  to  weigh  fresh  evidenoe  which  he  did  not 
bring  forward  before  the  rt^vising  barrister.  There  is 
nothing  in  the  evidence  that  was  offered  to  the  revis- 
ing barrister  that  would  enable  us  to  eay  that  the 
revising  barrister  was  wrong,  and  that  the  appellant's 
name  should  not  have  been  removed. 

Wills  and  Chaknell,  J  J.,  gave  judgment  to  the 
same  effect. 

Appeal  dirmisssd, 

Solidtors    for    tbe   appdlant,    Monro,   Slack,  ^ 
^  Atkinson^ 
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CJouRT  07  Appxal.        Attobhsy-Ginxbal  v.  Mayor,  fta,  of  Boitbvxmottth.        Coxtbt  of  Appsal. 


From  Ohui.  Div.  j       t-i^  ia   tie 

(Vaaghtti  WiUiamii,   Bomer,  sod  J      ^^^TJm!  ^^' 
SdrlxDg*  L.JJ.)  j  ^^2. 

Attobnst-Gxztxbal  v.  Mayor,  fto.,  of  Botjrns- 

ICOXTTH.  (a.) 

TramtMiy — *' SuhtiafUial  eommencemefU**  of  work^ — 
NcUct  in  London  Ghusefcte — "  CbncZtMive  avuience  "— 
Tramways  Adt,  1870  (33  <fe  34  7ic<.  c.  78),  «.  18. 

;i  notice  purporHng  to  be  published  by  the  Board  of 
Tfdt  in  iM  Iiondon  Gazette  to  the  effect  that  the  worke 
of  a  'tramway  have  not  been  eubetantially  commenced^ 
though  made  condusive  evidence  of  such  non-commence^ 
ment  by  metion  18  o/  ^  Tramwaye  Act,  1870,  ie  not 
the  only  admiseible  evidence  o/euch  non^commenoement, 

**8ub8tanUdl  eommencement**  in  t?ie  $ame  eection 
means  the  eooecution  o/phyeioai  works.  Suchpreiiminary 
dips  as  the  buying  of  land  for  the  erection  of  buildings 
aM  the  entering  into  contracts  for  the  supply  of 
machinery  and  cars  do  not  amount  to  a  substantial  com' 
menoement  within  the  section. 

In  le  Dudley  and  Kingswinford  Tramways,  42 
W.  B,  126,  disapj^roved. 

Decision  of  Swmfen  Eady,  J.,  reversed. 

This  was  an  appeal  from  a  deouion  of  Sirinfen 
Etdy.J, 

The  faota  were  ai  foUowi : 

On  the  6th  of  Angntt,  1900,  two  Aots  of  Parlia- 
ment were  pateed  relating  to  tramways  within  and 
near  the  borough  of  Bonmemonth.  The  one  Act 
oonfirmed  a  prorisional  order  empowering  Uie  cor- 
poration of  Boomemouth  to  oonstract  (amonff  others) 
a  tramway  oalJed  Number  6,  and  the  o&er  Act 
empowered  the  Poole  and.  District  Bleotrio  Traction 
Go.  to  constmct  a  tramway  on  the  same  site.  The 
company's  Act,  howeyer,  provided  that  the  company 
should  uot  oommeoce  to  construct  its  tramway  till  the 
Ist  of  August,  1902,  and  should  noc  construct  it  at  all 
ii  the  corporatioo  had  in  the  meantime  oonstruoted 
thtor  tramway.  The  corporation's  nrovisioual  order 
iooorpoxated  the  Tramways  Act,  1870,  sectbu  18  of 
whion  is  as  follows :  **  If  the  promoters  empowered  by 
any  pruTisionid  order  under  Uiis  Act  to  mjike  a  tram- 
way do  not,  within  two  years  from  the  date  of  the 
lame  or  ^thin  any  shorter  period  prescribed  therein, 
complete  the  tramway  and  open  it  for  public  trufi&o, 
or  if  within  one  year  from  tlu»  date  of  the  proyisiooal 
order,  or  within  such  shorter  time  as  is  pre«cribed  in 
th^  same,  the  works  ace  not  snbstantially  com- 
menced ;  oir  if  the  works  having  been  commenced  are 
fuspeiided  wichout  a  reason  simcient  in  the  opinion 
of  tti« Board  of  Trade  to  warrant  such  suspension; 
the  powers  given  by  the  provisional  order  to  the 
promoters  for  constructmg  feuch  tramway,  executing 
sooh  works,  or  otherwise  in  relation  thereto  shaU 
oense  to  be  exercised,  except  as  to  so  much  of  the 
lame  as  is  then  completed,  unless  the  time  be 
prolonged  by  the  spedal  direction  of  the  Board  of 
Trade  •  •  •  A  notice  purporting  to  be  published 
by  the  Board  pf  Trade  in  the  London  Oazette  to  the 
effaot  that  a  tramway  has  not  been  completed  and 
opened  for  public  traffic,  or  that  the  worn  have  not 
Men  substantially  commenced,  or  that  they  have  been 
SDSDended  without  sufficient  reason,  shall  be  oondusive 
etidence  for  the  purposes  of  this  section  of  suck  non- 
oompletioo,noncommcncement|OrsuspeQsi(m.''  There 
bad  in  this  case  been  no  prolongation  of  the  time  for 
oommenoement  by  the  uotad  of  Trade,  though  after 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister- 
at-Law. 


the  oommencem<mt  of  these  proceedings  the  corpora- 
tion had  applied  for  a  prolongation  of  the  time  for 
completion  And  opening,  which  the  board  had  granted 
without  prejudice  to  the  litigation.  The  corporation's 
provisional  order  also  contained  a  provision  that  the 
tramway  should  not  be  opened  for  public  traffic  till  it 
had  been  inspected  and  certified  by  the  Board  of 
Trade. 

These  proceedings  were  an  information  by  th<H 
Attomey-Gkn^ral  on  the  relation  of  the  company, 
and  an  action  by  thn  company  daindng  an  injunction 
to  restrain  the  corporation  from  proceeding  with  the 
construction  of  their  tramway  on  the  ground  that 
their  powers  h^  expired,  since  they  had  not  substan- 
tially commenced  the  tramway  within  one  year.  The 
corporation  claimed  that  they  had  substantially 
commenced  the  tramway  within  that  period.  It  w%s 
admitted  that  no  works  had  been  commenced  on  the 
actual  line  of  tramway,  and  no  roads  had  been 
broken  up  for  the  purpose,  nor  had  any  buildings  in 
connection  with  the  bramway  been  commenced,  but 
the  corporation,  in  particulars  delivered  by  them, 
adduced  as  acts  amounting  to  a  "  substantial 
commencement "  certain  steps  towards  the  construction 
of  the  tramway  taken  by  them  within  the  year. 
These  were,  the  purchase  of  a  leasehold  piece  of 
ffround  as  a  site  for  a  generating  station  and  other 
buildings;  two  contracts  for  the  supply  of  dynamos 
and  machirery  and  tramcars,  into  which  the  corpora- 
tion had  entered  with  substantial  firms  on  the  18th  of 
AprU  and  the  16th  of  May,  1901,  which  contracts 
pf-ovided  that  the  firms  should  put  the  woik  in  hand  at 
once,  and  making  of  plans  of  buildings,  and  the 
taking  steps  to  procure  a  loan.  It  was  also  conten- 
ded on  behalf  of  the  coTpor«tion  that  the  notice  of  the 
board  in  the  Gazette  was  not  onJy  oondutive  evidence, 
but  the  only  admissible  evidence,  of  non-commence- 
ment. 

On  this  point  Swinfen  Bady,  J.,  said  he 
should  havA  followed  the  decision  to  that  effect  of 
Kekewich.  J.,  in  In  re  Dudley  and  Kingswinford  Tram- 
ways, 42  W.  B.  126,  and  he  further  held  that  the  works 
had  been  substanti^y  commenced  by  reason  of  the 
above-mentioned  steps  taken  by  the  corporation. 

The  plaintiff^  appealed. 

Warmington.  K.C.,  and  B.  J.  Parker^  for  the 
appellants. — *' Works  "  means  works  of  a  tramway ; 
actual  physical  work  is  necessary.  Here  the  roads 
were  not  broken  up  nor  the  lines  laid,  and  the  Board 
of  l^ade  notioe  in  tbe  Oazette  is  not  made  the  only 
admissible  evidence  by  the  Act. 

They  referred  to  the  Tramways  Act,  1870,  ss.  6  (2) 
and  18,  and  Schedule  B.,  Part  IL,  and  to  the  Lands 
COauses  Act,  1845,  s.  2. 

Vernon  Smith,  K,0,,  and  Chwrch,  for  the  respon- 
deiits.~Tlie  intention  of  the  Act  was  to  make  the 
Board  of  Trade  arbiter  in  regard  to  matter  under 
section  18,  and  tbe  jurisdiction  of  the  High  Oourt  is 
excluded.  [They  referred  to  sections  8,  16,  20,  41,  42, 
ahd  33  of  the  Tramways  Act,  1870.]  As  to  the  second 
point,  the  works  authorized  were  substantially  begun. 
Actual  physical  and  manual  work  is  not  necessary. 
The  Act  cannot  mean  that  we  must  take  up  the  roads 
months  before  it  is  necessary.  It  is  most  in  the 
public  interMt  and  convenieDce  to  break  up  the  roads 
Isei.  The  Act  says  "  substantially  "  commenced,  not 
"  actually." 

B.  J.  Parker  in  reply. — ^If  the  dynamos,  fta,  were 
"  works,*'  th^  ought  to  have  been  obtained  within 
the  year,  whidi  th«y  were  not.  But  they  are  quite 
subsidiary  matters. 

YATTOHAir  Williams,  L.  J.— I  am  sorry  to  deliver 
this  judgment,  and  wonld  use  any  means  of  escape 
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from  it  which  I  could  disooyer,  for  the  aotoal  reralt 
does  not,  I  think,  aooord  with  the  time  needa  of  the 
case;  but  I  oannot  see  my  way  to  oonstnie  the 
Act  in  any  other  way.  The  ground  on  which 
it  is  songht  to  reitrain  the  corporation  horn 
proceeding  with  their  tramway  is  based  on  sec- 
tion 18  of  the  Tramways  Act,  1870.  [His  lord- 
ship read  it,  and  continued:]  It  is  said  that  the 
works  authorized  by  the  provisional  order  were  not 
substantially  commenced  within  the  year,  which  time 
it  is  admitted,  was  not  extended  hy  the  Board  of 
Trade,  and  that  it  is  therefore  ulira  vire$  of  the 
corporation  to  continue  the  works.  The  first  answer 
made  to  this  is,  that  the  ooly  way  of  proving  the  non- 
commencement  of  the  works  is  by  the  production  of  a 
notice  published  by  the  Board  of  l^rade  in  the  London 
Gazette  to  the  e£Eect  that  they  have  not  substontiidly 
been  commenced,  and  there  has  been  no  such  nolioe. 
It  is  said  that  th»  words  '^  conclusive  evidence "  in 
section  18  mean  that  the  notice  is  to  be  the  only 
evidence.  I  cannot  agree  in  this.  On  this  point 
Swinfen  Bady,  J.,  has  not  ffiven  any  judgment  upon  his 
own  reasoningr,  but  says  he  would  have  followed  the 
decision  of  Kdcewich,  J.,  in  In  re  Dudley  and  Kinge- 
tuin/ord  Tramwaye,  to  the  effect  that  the  notice  in  the 
Gazette  was  the  only  evidence  which  the  court  would 
receive.  We  have,  however,  to  determine  the  ques- 
tion, and  I  think  it  is  not  right  to  construe  "  conclu- 
sive evidence  "  as  meaning  the  only  evidence.  It  is  said 
that  if  you  look  st  the  alternatives  at  the  banning  of 
section  18  you  will  find  that  the  board  is  to  determine 
whether  the  events  have  occurred,  and  that  therefore 
the  evidence  of  their  determuiati(m  most  be  the  only 
evidence.  Bat  in  fact  the  board  is  only  made 
arbiter,  if  st  all,  in  the  third  case,  that  of  suspension 
without  some  reason  that  satisfies  the  board  ;  there 
is  no  such  provision  as  to  the  other  alternatives, 
and  I  tlunk  the  decision  of  Eekewidh,  J.,  cannot  be 
supported. 

We  have,  therefore,  to  decide  the  other  question, 
whether  the  works  were  substantially  commenced 
within  one  year  after  the  provinonal  oraer.  Swinfen 
Bady,  J.,  has  held  that  tiiey  were,  by  reason  of  the 
meaning  he  places  on  the  word  "  works  "  in  the  Act, 
which  word  he  thinks  is  used  in  sudi  sense  as  to  include 
not  only  physical  works  actually  executed,  but  the 
taking  of  any  substantial  step  towards  carrying  out  the 
undertaking— e.^.,  by  giving  orders  for  the  execution 
of  certain  parts  of  the  work  and  the  buying  of  land 
for  a  generating  station.  I  cannot  agree  to  this.  I 
think  "  substantial  coounencement  **  means  the 
execution  of  physical  worla.  Here  no  actual 
evidence  was  given,  but  particalars  of  the  **  substan- 
tial commencement "  were  asked  for  by  the  plaintifib, 
among  which  are  mentioned  tiie  contract  of  the  18th 
of  April  for  the  supply  of  dynamos,  and  that  of  the 
16th  of  ICay  for  the  supply  of  electric  oars.  It  is 
admitted  tiiat  no  works  were  actually  executed, 
nothing  actually  done  as  part  of  the  works 
before  the  year  had  run  out,  but  it  is  said  that  the 
giving  of  the  orders  in  these  two  contracts  amounts  to 
a  commencement.  I  cannot  persuade  myself  that  thif 
is  so.  Giving  an  order  ii,  after  all,  only  an  attempt  to 
get  something  done  by  someone  cJse ;  it  is  no  more 
uian  evidence  of  en  intention  to  execute  works,  and 
it  would  be  doing  violenco  to  language  to  say  that  it 
is  an  actual  and  substantial  commencement.  There- 
fore the  second  alternative  in  section  18  comes  into 
operation,  and  from  that  time  tlie  powers  of  the  pro- 
visional order  ceased,  and  the  time  was  not  prolonged 
by  the  board.  There  has  since  been  made  to  the 
board  an  application  to  extend  the  time  for  com- 
lOetion,  but  this  is  based  on  the  hypotiiesis  that  the 
time  for  commencement  has  been  observed,  and  if 
Swii»f(m  Bady,  J.,  was  wrong,  the  order  for  extension, 


made  without  prejudice  to  this  litigation,  Koes  for 
nothinff,  and  subsequent  completion  cannot  alter  the 
case.  Therefore  there  is  nothing  for  it  but  to  reverse 
the  decision  of  Swinfen  Bady,  J.,  on  the  plain  ground 
that  there  has  been  no  substantial  commencement 
within  the  year.  I  should  have  been  glad  if  the 
Board  of  Trade  could  have  put  the  matter  right,  and 
rectified  what  seems  a  mere  sUp,  and  it  is  said  that 
the  corporation,  which  probably  knows  best  the  wants 
of  the  town,  cannot  oairv  out  works  on  which  it  has 
probably  incurred  consiaerable  liabilities.  Without, 
nowever,  actually  deciding  tbe  point,  I  oannot  see 
how  the  board  can  help  the  corporation.  The  appeal 
must  be  allowed,  with  costs,  and  the  order  for  an 
injunction  must  go,  with  the  necessary  declaration. 

BoiOBR,  L.  J.— I  agree.  It  is  said  that  the  allowing 
of  the  appeal  will  inflict  great  hardship  on  the 
re^toodents,  but  we  cannot  allow  this  to  affect  oar 
jud^ent,  and,  indeed,  provisions  like  those  of 
section  18  ought  to  be  ttrictiy  enforced  in  the  public 
interest.  The  short  question  is.  Have  the  corpora- 
tion substantially  begun  works  within  one  year? 
They  say,  in  the  first  place,  that  section  18  deals  with 
the  powers  of  promoters  ceasing  in  three  cases,  and 
that  with  reference  to  these  three  cases  the  notice  by 
the  Bowrd  of  Trade  in  the  Gazette  is  made  conclusive 
evidence,  and  that  this,  on  the  constructioa  of  the 
whole  Act,  means  that  it  is  the  only  admissible 
evidence.  In  other  words,  it  is  said  that  in  deter- 
mining whether  the  powers  of  the  promoters  have 
ceased  the  opinion  of  the  board  alone  is  to  be  looked 
at,  and  the  High  Oourt  has  no  jurisdiction  to  consider 
the  question.  I  think  this  contention  is  wrong.  If 
Parliament  had  so  intended  it  could  have  said  this  in 
clear  language,  and  there  is  nothing  in  the  Act  pro- 
vidixu^  for  a  determination  of  the  question  by  the 
boax£  In  fJie  absence  of  express  provision  you  can 
only  infer  it  if  it  is  a  necessary  inference  from  the 
rest  of  the  Act,  and  I  think  it  is  not  so  here.  It  is 
certainly  not  to  be  inferred  from  the  fact  that  in  other 
parts  of  the  Act  special  matters  are  confided  to  the 
decision  of  the  board  alone ;  on  the  contrary,  the 
fact  that  such  express  provisions  are  made  is  an 
argument  for  the  view  that  the  board's  decision  was 
not  intended  to  be  final  in  other  cases.  But  apart 
from  this,  the  argument  amounts  to  the  insertion  of 
the  words  "  in  the  opinion  of  the  board  "  in  the  first 
two  alternatives  of  section  18  as  well  as  in  the 
third.  But  it  is  an  almost  inevitable  inference 
that  Parliament  did  not  intend  to  imply  those  words 
in  the  first  two  alternatives,  because  they  are 
really  in  contrast  to  the  third.  The  first  alternative 
also  refers  to  the  completion  of  the  tramway,  but  the 
section  goes  on  ''ami  opened  for  public  traffic" 
Here  tiie  provisional  order  said  that  the  tramway  was 
not  to  be  opened  for  public  traffic  till  inspected  and 
certified  fit  by  the  Board  of  Trade ;  and  this  duty 
was  thus  thrown  on  the  board  by  a  special  Act  As 
to  the  second  question,  the  provision  that  the  works 
must  be  substantially  commenced  within  the  year 
follows  immediately  after  the  provision  as  to 
completion  and  opening,  and  secures  another  provision 
in  uie  public  interest  against  delay  on  the  part  of 
promotes.  light  is  also  thrown  on  the  meanmg  of 
'*  works  "  by  the  following  provision,  that  the  po«rar 
to  construct  or  execute  the  works  shall  cease— wiiioh  I 
think  refers  to  works  substantially  commenced*  The 
words  must  have  their  ordinary  meaning  given  to 
them,  and  pouit  to  physical  acts  of  the  corporation  or 
its  agents.  This  interpretation  is  also  supported  by  the 
defidtion  of  "  works "  in  section  2  of  the  Lands 
Glauses  Act,  1845|  as  works  aatiioriaed  to  be  executed. 
All  these  considerations  point  to  the  winds  being  used 
in  their  popular  and  natural  sense.  The  corporation  say 
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iheybave  sabituitiftUjooiiimenoed  the  worlaby  baying 
■ome  leMehold  land  on  which  they  ha^e  done  nothing. 
This  cennot  be  a  oommenoement.  Beiidei  this  there 
are  only  the  two  oontraots  for  the  dellTery  of  chattds 
or  perhi^  for  the  oonttniotion  of  works.  Nothing 
has  been  done  under  these  OQntraots»  they  ha^e 
meiely  been  entered  into.  The  oorporation  ha^e  not 
0fen  given  a  written  order  to  the  oontraoton  to  com* 
menoe  the  work.  Their  contention  wholly  fidls,  and 
the  appeal  most  be  allowed,  however  hard  it  may  be 
on  them. 

SxiRLora,  Ijr. — ^I  am  of  the  same  opinion*  and 
have  little  to  add.  I  think  to  satisfy  section  18  some 
•nbstantial  portion  of  the  works  mnst  physioallv  be 
set  about.  Mere  there  were  only  negotiations,  phns, 
estimates,  contracts,  and  the  pnrdhase  of  leaseholds, 
and  these  are  not  enoagh.  And  it  most  be  obeerved, 
as  to  the  possibility  of  remedial  action  by  the  Board 
of  Trade,  that  the  time  for  making  applications  is 
fixed  by  the  board's  own  roles  made  under  the  Act, 
which  have  the  force  of  an  Act 

Appeal  aUotoed* 

Sdlioitor  for  appellants,  8.  Morse* 

Solicitors  for  respondents,  Lovell,  Son,  <§  PUfield^ 
icft  J.  A  W.  H»  DruiUt  Bournemouth. 


Stg)  Ctourt  of  gugtia. 
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March  18,  20,  1902. 
Waltbb  v.  Ashtov.  (a.) 

Mi^epreseniaHon — Unauthorized  uee  of  name  of  another 
— Untrue  repreeentation  that  another  pereon  U  oon^ 
neded  in  hueineee  with  person  making  repreeentation — 
Consequent  liabilUy  of  person  about  whom  representa- 
tion is  made — PrdbahUUy  of  injury — Interim  ivjunc- 


An  injuneticn  wiU  he  granted  to  restrain  a  person 
untruly  representing  that  tmotlier  is  his  principal,  or 
partner,  or  oonneeted  wOh  him  in  business  when  there  is 
reasonahle  probalnlity  of  injwry  arising  to  that  Uher 
from  ike  misrepresentation. 

The  defendant,  by  dreulars,  advertisements,  and  the 
general  eonduct  of  his  business  as  a  dealer  in  cycles,  was 
hM  bu  the  court  to  have  intended  the  puUie  to  believe 
that  we  proprietors  of  a  newspaper  were  eitJier  his 
principals  or  r^mmsibly  connected  with  him  in  the  sale 
of  his  cycles.  There  was  a  reasonable  probability  of  t?ie 
proprietors  of  the  newspaper  being  exposed  to  litigaition, 
emd  perhaps  made  responsible,  if  they  had  not  taken 
st^ps  to  disconnect  themselves  from  the  defendant, 

Hdd,  thoA  the  proppdoTS  were  entitled  to  an  interim 
infunetion  to  restrain  the  defendant  until  the  trial  or 
further  order  from  holding  him»eff  out  in  this  manner* 

Motion. 

This  was  a  motion  in  an  action  brought  on  behalf 
of  tlie  proprietors  of  the  Times  newspaper  against 
BL  A.  Ashton,  for  an  injunction  to  restrain  the 
defendant,  his  manager,  servants,  and  agents,  <<from 
pnUisfaing  advertisements,  and  issuing  or  distributing 
adTertisemeuts,  drcnlars,  or  letters  containing  state- 
ments aiirting  or  suggesting  that  cycles  offered  by 
him  for  sale  are  in  fact  offered  for  sale  by  the  pro- 
prietors of  the  Times  newspaper,  or  representing  that 
he  is  carrying  on  bnsineas  as  a  department  of,  or  in 
eonnection  with  the  Times  newspaper,  or  in  any  way 

(a.)  Beportedby  NlYiLUB  Tebbutt,  Bsq.,  Barrister- 
at-Law. 


hddinff  out  the  Times  newspaper,  or  the  proprietors 
thereof,  to  be  the  owners  of  his  business  " ;  and  the 
present  iq[»plication  was  for  an  interim  injunction  to 
the  same  efibot. 

The  facts  relied  on  were  as  f oUo  ws : 

Some  time  previously  the  Times  newspaper  had 
published  an  eiution  of  the  Enoyolopaedia  Britannioa, 
the  Oentury  Dictionary,  and  other  workf,  and  had 
sent  out  circulars  with  regard  to  their  sale  on  thin 
paper  printed  in  violet  ink. 

These  circulars  were  headed  "  The  Times  Reprint  of 
the  Eaoyolopsedia  Britannioa,"  and  showed  a  system 
of  deferred  payments  for  the  purchase  of  the  work ; 
and  the  words  "  The  Times*^wtm  in  the  same  old 
Bnglish  type  as  that  of  the  heading  of  the  Times 
newspaper. 

With  these  choulars  were  sent  out  green  envelopes 
for  replies,  addressed,  "The  Manager,  The  Times, 
Printinff  House-square,  London,  B.C/' 

The  oefendant  Ashton  had,  as  it  appeared,  before 
the  action  devised  a  scheme  for  selling  bicydes  by 
instalments  in  a  similar  way  to  that  in  which  the 
Times  sold  the  Bncydopiedia  Britannioa. 

Subsequently  he  proposed  to  sell  a  fresh  kind  of 
cyde,  by  the  name  of  "  Times  "  bicycles,  having  upon 
them  s  dock  face  similar  to  that  which  appears  in  the 
Times  ntiwmBigm  over  its  theatrical  advertisements. 
It  was  also  brought  to  the  knowledge  of  the  manager 
of  the  Times  newipaper  that  ciroulars  with  return 
envelopes  similar  in  colour  and  appearance  to  thoie 
ufed  by  the  Times  newspaper  had  oeen  issued.  They 
were  headed  "  59  and  60,  Ohancery-lane,  W.O,"  and 
stated  that  cheques  were  to  be  made  in  favour 
of  <*The  Manager,"  and  the  itatements  in  the  cir- 
cular were  sigiMd  "  The  Manager."  The  name  of 
the  vendor  was  sot  given*  The  defendant  also  adver- 
tiied  his  cydes  in  various  newspapers  as  ''The 
Times"  cydes,  and  had  upon  the  windows  of  his 
office  at  Chancery-lane  the  words  "The  Times" 
and  underneath  the  word  **  Cydes."  He  had  also  at 
his  busineas  a  man  in  uniform  with  the  word  "  Times  " 
on  his  cap.  There  was,  however,  no  direct  evidence  of 
anyone  having  been  actually  decdved  into  ihinlrfwg 
that  the  cydes  advertised  were  those  of  the  Times 
newspaper.  Two  persons,  however,  wrote  to  the  Times 
newspaper  office  to  ioqraire  about  the  matter;  and 
from  the  defendant's  evidence  it  appeared  that  two  or 
three  persons  iiad  made  similar  inq^uiries  at  his  office. 
The  defendant  also  gave  callers  at  his  office  documents 
with  the  "Times  cyde"  and  the  royal  arms  upoa 
them,  and  speaking  of  "The  Times"  system  of 
monthly  payments. 

The  defendant  denied  that  he  had  any  intention  of 
holding  out  to  the  public  that  he  was  connected  in 
the  cywe  business  with  the  Times  newspaper. 

Levett,  K.C.,  and  MacSwinney,  fbr  the  plainti£— 
The  plakitiff  does  not  claim  the  exdusive  use  of  the 
name  *'  Times  "  in  connection  with  the  sale  of  cydes, 
or  with  any  puticular  method  of  payment  for  articles 
sold,  but  he  is  entitled  to  prevent  the  defendant 
holding  the  Times  newspaper  out  as  being  connected 
with  his  business :  BwrcheU  y.  WUde,  48  W.  B.  491, 
[1900]  1  Ch.  551. 

They  also  referred  to  SaaaUhner  v.  ApoUinaris  Co,, 
[1897]  1  Ch.  593,  45  W.  B.  Dig.  164,  and  Slazenger  di 
Hons  V.  Feltham  A  Co.,  6  Bep.  fat.  Cas.  531. 

Norton,  K.C.,  and  Edward  Ford,  for  the  defendant. 
— The  defendant  has  a  right  to  use  the  name  "  Times  " 
in  his  business.  He  has  not  hdd  himself  out  as  a 
partner  with  the  Times  newspaper,  and  the  pldmtiff^ 
nave  not  shown  that  they  are  in  any  way  injured  by 
what  he  has  done.  In  the  case  of  BurauHl  v.  Wilde 
the  court  refused  the  injunction  asked  for,  and  what 
the  plaintiffii  rdy  on  in  that  case  are  obsem^tions  ^ 
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the  judgments  upon  the  rights  of  partners  after  a 
disiolntion  of  the  partnership. 

They  also  referred  to  Edwards  ▼•  Dennia,  30  Oh.  D. 
454,  34  W.  B.  Dig.  197 ;  In  re  Hudton'a  Trade-Markay 
34  W.  E.  616,  32  Oh.  D.  311 ;  Hart  v.  ColUy,  38  W.  B. 
440,  44  Oh.  D.  193 ;  Eno  ▼.  Dunn,  15  App.  Oas.  252, 
38  W.  B.  Dig.  200 ;  In  re  John  Batt  db  Co: a  Trade- 
Marka,  46  W  B.  459,  [1898]  2  Oh.  432 ;  John  BaU  A 
Co,  ▼.  Dunndt,  [1899]  A.  0.  428. 

Cwr,  adv  vtiU. 

March  20.— Btbnb,  J.— It  is  no  part  of  the  general 
business  of  a  newspaper  to  carr^  on  a  c>ole  business, 
and  this  is  not  a  question  arifeing  between  rivals  in 
trade.  It  appears  to  me  that  to  entitle  the  pro- 
prietors of  the  Timea  to  an  interl  jcutory  injunction  they 
h«ye  to  establish,  first,  that  the  defendant  has  repra- 
sented  the  proprietors  as  his  principals  or  partners,  or, 
at  least,  as  responsibly  connected  with  his  venture, 
and,  secondlj^t  that  there  is  tangible  probability  of 
injury  to  their  property  in  cocsequenoe  of  such  repre- 
sentations. Mere  annoyance  is  not  enough,  nor  lioel, 
not  being  trade  libel ;  nor  is  a  shadowy  possibility  of 
actions  being  brought  enough.  The  case  has  to  be 
considered  a^t  from  those  cases  turning  on  trade 
comp6titicn,  mfringemeut  of  trade  rights,  t»de  names, 
trade-mark,  or  the  ordinary  passing  off  equity.  The 
plaintiff  has,  I  think,  founded  his  notice  of  motion  on 
the  only  ground  upon  which,  if  at  all,  he  is  entitled 
to  succeed  upon  the  present  application.  [BEis  lord- 
ship then  stated  the  facts,  and  continued :]  Taking  all 
thcM  matters  together,  having  regard  to  the  droulars, 
the  advertisements,  and  the  general  conduct  of  the 
business  carried  on  by  the  d^endant  in  reference  to 
these  cycles,  I  hive  come  to  the  conclusion  on  the 
present  materials  that  he  has  intended  to  induce 
people  to  think  that  the  proprietors  of  the  Timea 
newspaper  are  either  the  vendors,  for  whom  the 
person  in  Ohancery-lane,  whoever  he  may  be,  is  the 
manager  of  the  department,  or  that  they  are  partners, 
or  in  some  way  peouniazily  and  with  responsibility 
connected  with  the  sale  of  these  articles.  JN'ow  how 
do  the  authorities  staud  with  reference  to  this  matter  P 
In  Baulh  v.  WehaUr,  10  Beav.  561,  where  the 
aefendants  had  published  the  name  of  the  plaintiff  as 
a  director  of  the  company  without  his  authority,  L3rd 
Langdale  says,  at  p.  562  :  *<  The  name  of  Mr.  Bouth, 
who  desired  to  nave  nothing  to  do  with  this  concern,  has 
been  published  to  the  world  as  a  trustee ;  his  name 
was  also  used  at  the  bankers ;  and  though  he  may 
not  be  subjected  to  the  duties  of  trustee,  yet  it  is  plain 
that  he  is  exposed  to  soms  risk  by  the  unauthorized 
act  of  the  defendants  in  using  lus  name.  ...  I 
am  of  opinion  that  the  pluntiff  is  entitled  to  an 
injunction."  That  case  was  referred  to  with  approval 
by  Lord  Oairns  iu  the  FruderUial  Aaaurance  Co,  v. 
KnoU,  23  W.  R  249,  at  p.  250,  L.  B.  10  Oh.  JLpp.  142, 
at  p.  146.  The  case  of  Clark  v.  Freeman,  11  Beav.  112, 
when  the  court  declined  to  restrain  the  sale  of  a  quack 
medioine  under  the  naoie of  "Dr.  Olark's  Oonsumption 
Fills  "has  been  frequenUy  observed  upon  by  judges, 
as  by  Lord  Oairns  in  Maxwell  v.  ffoag,  15  W.  B.  467, 
L.  B.  2  Oh.  App.  307,  at  p.  311,  and  by  Lord  Selbome 
who  s»ys  In  re  Biviere^a  Trade-Mark,  32  W.  B.  390, 
26  Oh.  D.  48,  ac  p.  53,  that  Clark  v.  Freeman  has 
seldom  been  dted  but  to  be  disapproved  of ;  and 
Eekewich,  J.,  in  a  recent  case  refused  to  follow  it. 
I  will  refer  to  one  other  case  which  was  cited  to  me 
in  ar^pment,  BwcJiell  v.  Wilde.  In  that  case  the 
plaintiff  and  defendant  had  been  in  partnership  and 
there  was  a  dispute  as  to  the  right  to  use  the  old  firm 
name ;  and  Lord  liadley,  48  WT  B  ,  at  p.  493,  [1900] 
1  Oh.,  at  p.  563,  sa>s:  "Apart  from  some  express 
stipulation,  a  man  has  no  right  t^  hold  out  his  late 
partner,  or,  indeed,  awone  dse,  as  his  partner  in 
business,  and,  if  it  could  be  shown  tiiat  the  defend- 


ants were  holding  out  the  plaintiffs  a^  their  partners, 
I  should  think  (subject  to  what  the  defendants,  whom 
we  have  not  heard,  might  say)  that  the  plaintiffi 
would  be  entitied  to  an  injunction."  And  again: 
"  As  to  the  goodwill  of  the  business  and  the  use  of 
the  finn  name,  apart  from  anv  liability  to  which  tbey 
may  be  exposing  the  plaintiff^,  the  defendants  are  in 
the  right,  and  to  my  mind  that  liability  is  so  shadowy 
that  the  appeal  might  to  be  dismissf  d."  So  that,  iu 
considering  what  kind  of  liability  will  justify  inter- 
ference, I  think  the  court  will  be  careful  to  see  that 
the  sugg«»sted  liability  was  not  something  merely 
visionary  or  shadowy.  Toe  Partnersbip  Act  of  1890, 
s.  14  f  1),  provides :  *'  Bvery  one  who  by  words  spoken 
or  written  or  by  oonduct  rf-presents  hims  If,  or  who 
knowingly  suffers  himself  to  be  represented,  as  a  part- 
ner in  a  particular  firm  is  liable  as  a  p«rtner  to  any  one 
who  has  OQ  the  faith  of  any  such  repres«*ntation  giv*-n 
credit  to  the  firm,  whether  the  reprenentation  has  or 
has  not  been  made  or  commuoicated  to  ttie  person  so 
giving  credit  by  or  with  the  kno«?ledge  of  the  appar- 
ent partoer  making  the  representation,  or  suff^riug  it 
to  M  maie  "  This  really  is  only  a  carrying  oat 
of  a  branch  of  the  law  really  tuning  upon  estoppel 
by  .conduct.  If  a  man  allows  his  name  to  be 
held  out  to  th<9  public  as  being  the  person  responi- 
ible  for  the  transaction  in  question,  he  may  be 
held  liablo  in  consequence  of  such  holding  out,  or  io 
consequence  of  his  conduct,  because  he  has  not  taken 
steps  which  he  should  take  to  st-^p  the  unauthorised 
use  of  his  name.  I  apprehend  that  would  apply  as 
well  in  the  case  of  allowing  a  name  to  be  held  out  by 
a  man  representing  himself  as  agent  or  as  principal  m 
a  particolar  transaction,  all  forming  part,  as  I  liave 
said,  of  the  general  principle  of  estoppel  by  acts. 
Now  iu  the  present  case  the  defence  is  ctiiefly  founded 
on  this.  "  I,"  said  the  defendant,  **  have  done 
nothinff  that  the  law  has  not  entitied  me  to  do  " ; 
and,  tiiing  the  single  acts  and  matters  complained 
of,  he  says,  to  begin  with :  *<  I  am  entitled  to  call  my 
cycle  *  Times  Oyde'  or  *The  Times  Ojcle.'  I  am 
entitied  to  adopt  for  a  mark  upon  it  a  similar  dock 
to  the  dock  uwd  by  the  Timea  newspaper.  I  am 
entitied  to  have  the  hands  of  the  clock  pointing  to 
the  same  hour."  And  he  is  perfectiy  right  in  wbat 
he  says.  Again,  he  says :  "  1  am  perfectiy  entitied 
to  advertise  my  cydes  as  'The  Times  Oydes'  if  that 
i9  the  proper  name  of  the  cyde.  I  am  entitied  to 
advertise  that  paym«mt  is  according  to  the  Timea 
system  (meaning  the  Timea  newspaper  system),  the 
system  inaugurated  by  the  proprietors  of  the  Timea,'* 
So  he  is,  and,  thus  takirg  each  item  one  by  one,  he 
says:  *<I  am  entitied  to  do  this,  that,  and  the 
other."  But  the  real  question  I  have  to  consider  is 
whether  by  what  he  has  done  he  has  in  fsct  held 
out  the  proprietors  of  the  Timea  as  either  being 
principals,  or  responsibly  ooonected  with  him,  or 
partners  with  him  in  the  sale  of  these  cydes.  I  liave 
come  to  the  condusion  that  he  has  made  sudi  repre- 
smtation,  and  I  have  further  come  to  the  conclusion 
that  there  is  such  reasonable  probability  of  the 
Timea  being  exposed  to  litigation,  and  possibly,  or 
even  probably  (though  not  so  probably),  being  made 
responsible  had  they  not  taken  the  stc^i  to  discon- 
nect their  names  from  the  advertMements  and 
drculars  that  are  issued  by  the  defendant,  that, 
although  I  have  hesitated  for  some  time  as  to  whether 
I  ought  to  do  this  upon  an  interlocutonr  motion,  now 
that  the  action  will  come  on  so  quickly  for  trial,  when 
the  matter  might  finally  be  dii^KMcd  of  upon  further 
evidence  still,  I  think  that  it  is  so  clear  upon  the 
documents  and  the  facts  that  I  have  mentioned  that 
this  esse  really  falls  within  the  line  of  authorities 
commendng  with  that  which  I  dted  before  Lord 
LaDgdale,  that  I  propose  to  grant  an  injunction* 


"  Vil.LE 


(])ie.sr,lML] 


THE  WEEKLY  REPORTER. 


138 


High  Oot7BT« 


TojtBOOX  V.  LOBD  WlSTBUBY. 


High  Ck>UBT. 


I  maj  make  one  other  obsenration.  Since  the  writ 
was  iiBoed  the  defendant  has  put  out  another  adver- 
tieement  in  the  Dcnly  Mail  in  whidh  he  does  state 
fairly  conspioaonsly,  though  not  so  oonspioaonsly  as 
I  shonld  have  wished*  that  it  had  no  conneotion  with 
any  newspaper  whatever.  That  will  not  do.  The 
injunction  I  proprse  to  grant  is  as  follows:  To 
restrain  the  daendant,  his  managers,  servants,  and 
agents,  until  the  trial  or  further  order,  from  repre- 
senting that  the  cycles  o£Eiared  by  him  for  sale  are  in 
fact  offered  for  sale  by  the  proprietors  of  the  Timea 
newspaper,  or  representing  that  he  is  carrying  on 
business  as  a  department  of,  or  in  conneotion  with, 
the  Times  newspaper,  or  in  any  way  holding  out 
the  Times  newspaper,  or  the  proprietors  ther^f,  to 
be  the  owners  of  his  business.  The  costs  will  be  costs 
in  the  action. 

Injunction  granted. 

Solicitors,  Soames,  Edwardes^  A  Jones;  Bate  &  Co, 


8wSS-£;.J.j  Jul,  29.  1902. 

TOBBOOK  V.  Lo&D  Wbstbuby.  (o.) 

Company — Special  resoluiion — Amendment  thereof— 
VaUdM,y— Companies  Act,  1662  (25  A  26  Vict.  c.  89), 
6.  51. 

Notice  was  given  to  the  shareholders  of  a  company 
convening  an  exWaordinary  general  Tneeting  <U  which  a 
special  tesdidion,  of  which  a  copy  tvas  given,  uoas  to  be 
considered.  At  the  meeting  an  amendment  to  the  special 
resolution  was  proposed  and  carried.  TJie  amendment 
did  not  affect  the  form,  hui  made  a  slight  difference  in 
the  terms  of  t?ie  original  resolution. 

Held,  that  the  aUeration  occasioned  by  the  amendm,ent 
did  not  invalidate  the  resolution. 

This  was  an  action  brought  by  a  shareho^'der  in  the 
Northern  Nigeria  Ezploration  Syndicate  (Limited) 
to  impeach  the  Talidity  of  a  special  resolution 
Mseed  by  the  company,  and  to  restrain  the  said 
defendant  company  from  holding  a  meeting  to 
oonfirm  such  resolution,  and  from  giving  effect  to  the 
same. 

The  company  wat  incorporated  on  the  18  th  of 
October,  1901. 

Article  79  of  the  articles  of  association  provided 
ihat  « The  directors  sbaU  be  paid  out  of  the  funds 
of  the  company  by  way  of  annual  remuneratiou  such 
sk  sum  as  shall  be  fixed  by  the  five  subscribers  hereto 
in  the  memorandum  which  they  shall  sign  appointing 
the  first  directors." 

On  the  24th  of  February,  1902,  notice  was  given  to 
•the  shareholders  convening  an  extraordinary  general 
meeting  on  the  4th  of  March  for  the  purpose  of 
oonsidetiDg  and,  if  thought  fit,  passing  the  following 
rmdvLtUmf  that  the  arlides  of  association  be  altered 
tfj  substituting  the  following  article  for  article  79 : 
**  Bemuneration  of  directors. — ^After  the  shareholders 
ahall  have  received  dividends  amounting  in  the 
sk|;gr^ate  to  100  per  cent.,  there  shall  be  paid  to  the 
directors,  as  remuneration  for  their  services,  a  sum 
equal  to  40  per  cent,  of  all  further  profits  of  the 
syndicate,  whether  sudi  profits  arise  from  the  sale  of 
properties  and  assets  of  the  syndicate  or  otherwise, 
ana  such  40  per  cent,  of  the  profits  shall  be  divided 
Amongst  the  directors  in  the  proportion  of  20  per 
cent,  tiiereof  to   George  Maodonald  as  managmg 

(a.)  Reported  by  J.  H.  Daths,  Esq.,  Barrister- 
at-Law. 


director  and  the  balance  thereof  between  the  remaining 
directors  in  such  proportion  as  they  may  decide." 

Previous  to  tins  meeting  two  new  directors  had 
been  appointed. 

At  the  meeting  on  the  4th  of  March,  1902,  an 
amendment  to  Uie  resolution  was  proposed  aud 
adopted,  substituting  80  per  cent,  for  40  per  cent,  and 
15  per  cent,  for  20  per  cent,  and  the  resolution  as  so 
amended  W4S  duly  passed,  the  plaintiff  b^g  the 
only  shareholder  wbo  voted  against  it. 

A  notice  was  subsequently  issued  conveniog  a 
generil  meeting  for  the  20th  of  March,  1902,  to  con- 
firm the  speciafresolution  which,  as  amended,  was  set 
forth  fully  in  such  notice. 

On  the  17th  of  Mjurch  the  plaintiff  started  this 
action. 

MarteUi,  for  the  plaiatiff. — ^The  resolution  is  bad  on 
two  grounds :  it  does  not  disclose  to  th<)  shareholders 
that  the  payment  to  the  managing  director  was  a 
voluntary  payment,  and  the  nodoe  of  the  24th  of 
February  did  not  give  notice  of  the  resolution  actually 
passed.  It  is  not  competent  to  propose  an  amend- 
ment to  a  special  resolution  by  sectioa  51  of  the 
Companies  Act,  1862. 

Gounsel  referred  to  the  cases  of  Kcwe  v.  Croydon 
Tramways  Co.,  46  W.  &.  405,  [1898J  1  Oh.  358; 
Tiessen  v.  Henderson,  47  W.  B.  459.  [1899]  1  Ob.  861. 

Eve,  K.C,  and  Coldridge,  for  defendants. 

Martelli,  in  reply,  referred  to  In  re  Trench  Tuhdess 
Tyre  Co..  Bethell  v.  Trench  Tahdess  Tyre  Co.,  48 
W.  B.  310,  [1900]  I  Oh.  408. 

SwiNFBN  Eady,  J. — In  my  opinion  th*t  oriflrinal 
notice  was  sufiLoient  under  the  Act  The  case  differs 
wholly  from  Kaye  v.  Croydon  Tramways  Co.,  where 
there  were  ia  reality  two  proposds.  one  for  the  sale 
of  the  uodertaldog,  and  the  other  for  the  payment  of 
a  substantial  sum  to  the  directors  as  compensation  for 
loss  of  office,  and  the  latter  was  undisclosed.  In  the 
present  case  full  notice  was  given  of  what  was 
intended  to  be  done.  It  is  contcnnded,  however,  that 
owing  to  the  amendment  no  notice  has  boen  given  of 
the  resolution  actually  passed  and  that  it  is  therefore 
inviJid  as  a  speo*al  resolution.  Thi^  contention  is  not 
well  founded.  The  reeolution  coofirmed  at  the 
second  meeting  must  no  doubt  be  in  tbe  same  form  as 
that  passed  at  the  first  meeting.  In  other  words,  tbe 
second  meeting  can  only  say  aye  or  no  to  the  resolu- 
tion passed  at  the  first  meeting.  But  it  is  not 
necessary  that  the  resolution  passed  at  the  first 
meeting  should  be  in  the  identical  terms  of  the 
resolution  specified  in  the  notice.  Section  51  requires 
a  special  resolution  to  be  passed  **  at  any  general 
meeting  of  which  notice  specifying  the  intention  to 
propose  such  resolution  has  been  duly  given."  If, 
therefore,  proper  and  suffioieut  noticd  of  the  intentiou 
to  propose  the  resolution  is  given,  nothing  more  is 
required,  and  the  resolution  is  not  invalidated  if, 
owing  to  an  amendment  at  the  first  meeting,  the 
resolution  passed  is  not  identical  with  that  of  the 
notice. 

In  the  present  case  full  notice  was  given  of  the 
intf'ntion  to  fix  the  directors'  remuneration  ;  and  the 
only  dibferencQ  between  the  resolutions  notified  and 
passed  is  that  the  remuneratiou  is  reduced  from  40  to 
30  per  cent,  the  proportion  allocated  to  the  general 
manager  being  unaltered. 

I  hold  that  the  alteration  did  not  invalidate  the 
resolution,  and  I  tiierefore  dismiss  the  action  with 
costs. 

Solicitor  for  plainti£^  H.  H.  Sherriff. 

,     Solicitors  for  defendants,  AUen  db  Tennant, 
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E.  B.  Div.  ) 

(Lord  Alventone,  L.G.Jm  and  [  Jane  18, 1902. 

Darling  and  Ohannell,  JJ.)    ) 

BxTDD-SooTT  v.  Daniell.  (a.) 

Landlord  and  tenant — Agreement  to  let — Implied  cove- 
nant/or quiet  enjoyment. 

By  a  memorandum  of  agreement  not  under  aeal  the 
landlord  agreed  to  let  and  the  tenant  agreed  to  take  a 
furnished  houeefor  a  year, 

ffel4,  thatf  from  the  mere  relation  of  landlord  and 
tenant,  there  was  an  implied  undertaking  by  the  land" 
lord  for  quiet  enjoyment. 

Bandy  v.  Gartwrighfc,  1  W.  R.  415,  8  Exch.  913, 
and  Hall  v.  Giiy  of  Xondon  Brewery  Oo.,  2  B,  dh  8. 
737.  nW.RC.L.  Dig.  Se.fOlowed. 

Diota  of  Kay,  L- J.,  in  Bayn^e  &  0<\,  v,  Lloyd  & 
Sons,  44  W.  B.  328,  [1895]  2  Q.  B.  610,  dieeenied  from. 

In  aU  such  oases  as  above  it  is  a  question  of  fact 
whether  there  has  been  a  breach  of  such  undertaking* 

Afikpeal  from  oonnty  ooort. 

TJus  was  an  appeal  by  the  defendant  from  the 
deddon  of  his  Honoor  Judge  Martinean  at  the 
Brighton  Oounty  Ck>nrt. 

Tne  plaintiff  was  the  owner  of  a  honae,  No.  25, 
Bronswiok-terraoe,  Brighton,  which  he  let  inmished 
to  the  defendant  for  the  period  of  one  year. 

The  letting  of  the  house  was  by  a  memorandum  not 
under  seal  in  which  tbe  words  used  were  "  the  lessor 
agrees  to  let.' '  It  did  not  contain  the  word  "  demise  " 
or  '*  grant,"  and  there  was  no  express  covenant  for 
quiet  enjoyment. 

It  appeued  from  the  CTidenoe  that  under  a  private 
Actapplyini^  to  Bnmswidk-terrace  the  owners  were 
boond  to  peint  the  outsides  of  the  houses  on  certain 
years.  In  default  the  commissioners  under  the  Act 
were  empowered  to  enter  and  paint  them.  The 
year  of  &e  defendant's  tenancy  was  one  of  those 
on  which  the  houses  were  to  be  painted.  This 
fact,  the  county  court  judge  found,  was  forgotten 

Sthe  plaintiff  at  the  time  she  let  the  house  to 
e  defendant. 

After  the  defendant  hid  gone  into  possession  of  the 
house,  notices  were  served  there,  addressed  to  the 
plaintiff,  requiring  the  exterior  of  the  house  to  be 
panted  in  aoooroAuce  with  the  provisions  of  the 
private  Act.  On  these  being  brought  to  pUdntiff's 
attention  she  brought  pressure  to  bear  upon  the 
defendant,  with  the  effect  that  the  latter  consented  to 
the  painting.  In  consequence  of  the  smell  of  the 
paint  the  defendant  was  obliged  to  leave  the  house 
for  a  period  of  about  a  fortnight. 

At  the  expiration  of  his  tenancy  the  pleintiff  sued 
the  defendant  for  dilapidations.  The  defendant 
filed  a  counterclaim  for  damages  for  breach  by 
the  plaintiff  of  an  implied  covenant  for  quiet 
enjoyment. 

It  was  contended  on  behalf  of  the  defendant  that 
a  covenant  or  promise  for  quiet  enjoyment  arose 
out  of  the  relation  of  landlord  and  t^ant,  and  that 
there  was  no  need  that  any  technical  words  diould 
be  used  in  the  agreement  in  order  to  imply  it. 
For  the  plaintiff  it  was  contended  that  a  covenant  for 
quiet  enjoyment  was  implied  only  when  the  word 
•<  demise"  was  used. 

The  learned  county  court  judge,  after  reviewing 
the  authorities,  was  of  opinion  that  he  was  bound  by 
the  decision  of  the  Oourt  of  Appeal  in  Baynes  db  Co. 
V.  Lloyd  dt  Son*,  44  W.  B.  328,  [1895]  2  Q.  B.  610, 
and  that  as  the  agreement  for  tenancy  did  not 
contain  the  word  <*  demise,"  a  covenant  for  quiet 

(a.}  Reported  by  B.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law. 


enjoyment  could  not  be  implied ;  and  further,  that 
there  had  therefore  been  no  breach  of  sodh  a 
covenant.  If,  however,  the  defendant  were  entitled 
to  recover  then  he  assesed  the  damages  at  £15. 

The  learned  judge  gave  judgment  for  the  plaintiff 
on  the  claim  and  counterclaim. 

The  defendant  now  appealed  on  the  ground  that 
the  learned  judge  was  wrong  in  law  in  holding  that 
there  ^iras  no  implied  covenant  lor  qniet  enjoyment 
in  the  agreement  made  between  the  parties,  and  on 
which  the  defendant  connterdlaameil,  and  that, 
upon  the  evidence,  the  learned  judge  should  have 
held  that  there  had  been  a  breach  of  such  implied 
covenant  by  the  plaintiff  and  should  have  entered 
judgment  for  tiie  amount  at  which  he  provisionally 
assessed  tiie  damages. 

E.  E,  Humphrys,  for  the  appellant. — A  covenant  or 
contract  for  quiet  enjofyment  is  implied  from  the  mere 
fact  of  the  relaticDship  of  landlord  and  tenant.  It  is 
not  necessary  to  employ  any  particular  word  in  the 
lease  to  establish  sucii  covenant,  Bandy  v.  Oartunright, 
1  W.  B.  415,  8  Exch.  913 ;  Hcdl  v.  City  of  London 
Brewery  Co.,  2  B.  &  S.  787,  11  W.  B.  0.  L.  Dig.  86. 
The  word  **  let "  in  a  lease  not  under  seal  imp&ee  a 
contract  for  quiet  eojovment  against  the  lessor  and 
all  that  come  in  under  him  by  title :  see  Shep.  Touch- 
stone, 165. 167,  and  per  Parke,  B.,  in  Hart  v.  Windeort 
12  M.  ft  W.  68.  at  p.  85 ;  Mostyn  v.  West  MoUyn  Coal 
and  Iron  Co.,  24  W.  B.  401,  1  0.  P.  D.  145,  at  p.  152  ; 
Boibinson  v.  Kilvert,  37  W.  B.  545,  41  Oh.  D.  88,  at 
p.  96 ;  Baynes  dt  Co.  v.  Lloyd  dt  Sons,  44  W.  B.  328, 
[1895]  1  Q.  B.  820,  at  pp.  825,  826  It  is  true  that  in 
Baynes  dk  Co.  v.  Lloyd  d  Sons  Kay,  L.J.,  expressed 
the  opmion  that  a  covenant  for  quiet  enjoy- 
ment can  only  be  implied  when  the  word 
<* demise"  is  used  in  the  lease,  but  the  authori- 
ties (passages  from  Bheppard*s  Touchstone  and 
from  Bacon's  and  Vinor's  Abridgments,  and 
Nokes's  case,  4  Bep.  80b)  dted  by  that  learned 
judge  in  support  of  that  view  do  not  really  support 
such  proposition.  Further,  as  a  matter  of  xaet 
there  has  been  a  breach  of  this  implied  covenant  for 
quiet  enjoyment,  for  the  learned  oounty  court  judge 
has  found  that  owing  to  the  smell  arising  from  the 
painting  of  the  house  the  defendant  was  obUged  to 
leave  it  for  a  fortnight,  and  therefore  his  quiet  enjoy- 
ment of  the  premises  was  interfered  with:  see 
per  Fry,  L.J.,  in  Sanderson  v.  Bertotc^-tipon-Z'ioeecf 
Corporation,  33  W.  B.  67,  13  Q.  B.  D.  547 ;  per 
landl^,  L. J.,  in  Bohinson  v.  Kilvert. 

H.  Jacobs,  for  the  respondent.*^n(2y  v.  Cart- 
Wright  is  not  an  authority  on  the  point  now 
raised.  Tiiat  case  merely  dedded  that  where  a 
covenant  will  be  implied  in  a  deed  it  will  be  implied 
in  an  agreement  not  under  seal.  HaU  ▼•  Oiiy 
of  London  Brewery  Co.  merely  followed  that  oase. 
Those  two  cases,  tt^^ether  with  Hart  v.  Wifidsor  and 
Mostyn  v.  West  MoAyn  Coal  and  Iron  C0.9  were  dealt 
with  by  the  Oourt  of  Appeal  in  Baynesdb  Co.  v.  Lloyd 
dk  Sons,  where  it  was  hud  that  the  word  "  demise  " 
is  necessary  to  establish  an  implied  covenant  for 
quiet  enjoyment,  and  that  the  mere  relation  of  land- 
lord and  tenant  or  the  use  of  the  words  "  agree  to 
let"  are  not  sufficient  for  that  purpose:  see  also 
Messent  v.  Reynolds  3  0.  B.  194,  and  Piatt  on  Cov- 
enants, p.  46.  Further,  even  if  a  covenant  for 
quiet  enjoyment  cau  be  implied  here  there  hae  been 
no  breach  thereof.  In  order  to  oonstitnte  a  broach  of 
such  a  covenant,  which  is  a  covenant  for  title,  there 
must  be  an  actual  dispossession  adverse  to  the  tenant. 
That  is  not  shown  here.  The  tenant  in  this  oase 
could  have  remained  in  the  house  while  the  p^l«t«"g 
was  being  done:  ifanetofer,  Sheffidd^ani  JAnooUuhkt 
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BaUway  v.  AncUnonf  [1898]  2  Oh.  894,  47  W.  B.  Dig. 
168. 

E.    E»  ffumphryi,  in   reply,  died  BaiUy  ▼•   De 
Orupiffny,  17  W.  B.  494,  L   B.  4  Q.  B.  180. 

Lord  Alyzbstori,  L.C.  J;— I  oaanot  say  that  this 
oate  la  iree  from  diffiouliy.  The  diffioalty  is,  which 
of  the  prindplea  ^ut  forward  by  the  one  lide  or  the 
other  shonla  decide  the  matter.  In  many  oases,  no 
doubt,  the  law  attribntes  a  oertein  effect  to  oertaan 
tonne,  and  to  produce  that  effect  those  terms  and  no 
others  must  be  osed.  It  is  conteiuled  for  the  plaintiff  in 
this  case  that  the  conmion  law  has  given  a  partioiilar 
effect  and  meaninff  to  the  word  "  demise,^'  and  to 
that  word  only.  On  the  other  hand  it  is  said  that 
the  oorenant  or  contract  for  quiet  enjoyment 
does  not  result  from  the  use  (rf  any  spedal  word  in 
the  agreement  of  letting,  but  from  the  relation  of 
landlord  and  tenant  itself.  Gonsiderhig  the  qaestioa 
apart  from  authority,  it  seems  common  sense 
that  when  one  person  agrees  to  give  another 
possession  of  his  house  for  a  time  that  ought  to  imj^y 
that  the  landlord  and  anyone  daiming  under  him 
will  not  during  that  time  dispossess  the  tenant  This,  I 
say.  seems  good  sense,  and,  unless  driven  to  do  so  by 
authority,  I  should  hedtate  to  draw  any  distinction 
between  tiie  contract  to  be  implied  from  the  use  of 
the  word  "  demise  "  and  that  to  be  imi>lied  from  the 
use  of  the  words  **  agrees  to  let."  It  is  true  that  in 
Baunes  dt  Co  ▼.  Lloyd  <k  Sons  Kay,  L.J.,  did  say: 
"  The  weight  of  auuiority  is  in  favour  of  the  view 
that  a  covenant  in  law  is  not  implied  from  the  mere 
relation  of  landlord  and  tenant,  but  only  from  cectain 
words  used  in  creating  the  lease.'*  Speaking  for 
myself,  I  d^ould  certamly  not  have  come  to  that 
ooncludon,  although  it  cannot  be  said  that  the 
aattaorities  do  not  differ  on  the  point.  la  Line  v. 
8tq>henMn,  5  Bing.  N.  G.  183,  it  was  held  that  a 
covenant  for  quiet  enjoyment  was  implied  by  the  use 
of  the  word  "demise,"  but  I  do  not  think 
that  Lord  Denman  intended  that  his  judgment 
■hould  be  based  soldy  on  the  use  of  that  word. 
Then  there  is  the  case  of  Bandy  v.  CariwrighL 
Apart  from  the  oritidsm  of  Kaf,  L. J.,  that  the  court 
had  assumed  that  the  word  *<  demise  "  had  been  used 
in  the  letting,  I  think  tibat  the  judgment  proceeded  on 
the  prindple  that  it  was  the  relationship  of  landlord 
and  tenant  whidi  created  the  covenant  or  contract  for 
quiet  enjoyment  Pollodc,  OJB.,  said :  **  In  this  case 
the  plaintiff  sued  upon  what  he  described  in  his 
dedaration  to  be  a  covenant  for  quiet  eo joyment  and 
for  good  title.  It  appeared  that  the  defendant  had 
demised  the  land  in  question  to  the  plaintiff  at  a 
given  rent  by  parol,  but  there  was  no  actual  covenant, 
and  therefore  there  was  only  that  covenant  which  the 
law  would  imply.  We  are  of  opinion  that  that  is  not 
a  covenant  for  sood  title,  but  for  quiet  enjoyment 
daring  the  term/'  It  may  be  that  the  word  "  demise  *' 
was  used  in  the  parol  agreement,  and  that  it  was  to 
this  that  Pollodc,  O.B.  referred,  but  there  is  nothing  to 
this  effect  in  the  report  The  dednon  was  not  under- 
ttood  in  this  sense  in  ^aZ2v.  Ci^  of  London  Brewery  Co., 
hecause  there  Godcbom,  G.  J.,  said :  *<  We  cannot 
overrule  Bandy  v.  CarkvrigM,  and  ft  is  inconsiBtent 
with  common  sense  that,  when  a  man  is  let  into 
poaMSsion  for  a  year,  a  promise  by  the  leisor  for  quiet 
enjoyment  against  himself  and  sil  that  daim  by  title 
under  him  should  not  be  implied."  With  these  expres- 
sions before  me,  I  must  come  to  the  condudon  that 
the  Lord  Ghlef  Justice's  judsment  did  not  turn  on  the 
use  of  the  word  '*  demise,"  but  that  it  was  based  on 
the  prindple  that  ih»  condition  for  quiet  enjoyment 
arose  out  of  the  relatUm  ol  landlord  and  tenant  In 
this  case,  too,  all  the  authorities  were  dted  and  con- 
sidered.     Further,   he   said  in  giving  judgment: 


'*  Bandy  v.  Oartwright  is  a  direct  authority  that  a 
contract  for  quiet  enjoyment  is  implied  in  a  contract 
of  demise,  and  I  think  that  case  is  good  law."  Of 
course  ^e  ezpresdon  **  contract  of  demise  "  is  much 
wider  than  the  phrase  "a  contract  in  which  the 
word  '  demise '  is  used." 

The  prindple  laid  down  in  Hart  v.  Windsor  is  to  the 
same  effect.  In  Mostyn  v.  Weet  Mostyn  Coal  and  Iron 
Co.  Lord  Esher  (then  firett,  J.}  says :  <<  I  think  the 
case  of  Liney.  Stephenson  is  an  auuiority  to  show  that 
where  an  indenttue  of  lease  contains  the  word 
'demise,*  then  if  there  be  no  express  covenant  for 
title  or  quiet  enjoyment,  there  is  an  implied  covenant 
that  the  lessor  has  a  good  title  and  that  the  lessee 
shall  have  quiet  enjoyment.  •  .  .  Hart  v.  Windsor 
is  an  authority  that  uie  word  *  let '  has  the  same  effect 
in  this  respect  as  the  word  '  demise '  and  that  any 
other  equivalent  word  would  have  the  same  effect" 
Again,  in  Bohinson  v.  Kilvert  Lindley,  L J.,  says  that 
Bandy  v.  Carttvright  shows  that  under  a  demise  by 
parol  there  is  an  implied  covenant  for  quiet  enjoy- 
ment. As  against  these  authorities  there  is  the  dtctum 
of  Kay,  L.J.,  in  the  case  of  Baynes  &  Co.  v.  Lhyd  db 
Sons  that  the  wdght  of  authority  is  in  favour  of  the 
proposition  that  a  covenant  for  quiet  enjoyment  is 
only  implied  from  the  use  of  the  word  '*  demise  "  I 
am  not  of  opinion  that  we  are  bound  to  treat  the  case  of 
Baynes  &  Co.  v.  Lloyd  &  Sons  as  an  authority  binding 
upon  us  on  this  point,  as  the  county  court  judge  has 
done.  It  seems  to  me  that  there  are  authorities  to  the 
contrary  of  the  view  expressed  by  Kay,  L.J.,  and  I 
myself  come  to  the  conidudon  that,  where  there  is  a 
letting,  a  covenant  or  contract  for  quiet  enjoyment 
arises  out  of  the  rdationdup  of  landlord  and  tenant, 
and  does  not  depend  on  the  use  in  the  letting  of  the 
word  "demise."  That>  I  think,  is  the  true  basis  on 
whidi  this  case  is  to  be  dedded. 

As  to  the  other  point — ^namdy,  whether  or  not 
there  has  been  any  breach  of  the  implied  covenant — 
I  entertain  some  doubt  The  finding  of  the  county 
court  judge  is  that  the  plaintiff,  being  under  a 
statutory  obligation  to  paint  the  house  subject  to  the 
right  of  the  commisdoners  under  the  private  Act  to 
do  BO  if  she  made  default,  insisted  on  doing  the 
painting  hersdf ,  and  thus  by  her  act  renderel  it 
necessary  for  the  defendant  and  her  family  to  leave 
the  house  for  a  fortnight.  I  think  this  most  be 
taken  as  a  finding  that  the  act  of  the  pldntiff 
deprived  the  defendant  of  the  posaesdon  of  the  house 
for  that  term.  Tftiat  bdng  so,  I  am  of  opinion  that 
the  statutory  duty  which  was  in  existence  before  the 
plaintiff  let  her  house  is  no  defence  to  the  counter- 
claim. The  plaintiff  when  letting  could  have  made 
it  a  condition  that  she  was  to  be  permitted  to  do  the 
painting  during  the  tenancy.  I  think,  therefore, 
that  the  defendant  is  entitled  to  judgment  for  the 
£15  at  which  the  county  court  judge  assessed  the 
damages.  I  think  I  should  add,  as  to  the  first  point, 
that  it  is  clear  that  the  learned  judge  would  have 
dedded  it  as  we  are  doing  had  he  not  felt  himself 
bound  by  the  opinion  of  the  Gourt  of  Appeal  as 
expressed  in  the  judgment  of  Kay,  L.J.,  in  Baynes  <k 
Co.  V.  Lloyd  db  Sons. 

Dabung,  J.^I  am  of  the  same  opinion.  There 
is  no  doubt  that  the  use  of  the  word  *' demise*'  in  a 
lease  implies  a  covenant  for  quiet  enjoyment,  but  I 
think  the  authorities  enable  us  to  hold  that  the  use 
of  any  other  word  equivalent  to  "  demise  "  has  the 
same  effect  It  seems  not  to  be  questioned  that, 
apart  from  8  &  9  Vict  c.  106,  a  similar  covenant 
would  be  implied  by  the  use  of  the  word  "  grant" 
The  use  dther  of  **let"  or  "  grant,"  it  is  expresdy 
stated  in  Shep.  Toudistone,  implied  a  covenant  for 
I   quiet  enjoyment      It  is  clear  that  nothing  more 
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pMses  under  a  le«8e  tuiog  the  word  '* demise"  or 
**  grant "  tlitm  would  past  under  one  using  the  words 
** agree  to  let";   but  it  is  contended  that,  while 
either  of  the  former  would  imply  a  covenant  for 
quiet  enjoyment,  the  latter  wocdd  not.    No  reason  ' 
is  given  for  the  distinotion,  but  there  is  said  to  b^ 
authority  for  it,  and  the  words  of  Kay,  L.J.,  in 
Baynea  i  Co,  v.  Lloyd  &  8on$  ate  relied  upon.    I  do 
not  think   that   the   authorities  the   L^rd   Jastioe 
refers  to  in  support  of  his  observations  really  prove 
his   proposition  or  are  inoonsistent  with  the  view 
that  the  covenant  may  be  implied  from  the  mere 
relationship  of  landlord  and  teaanL    He  says :  "  At 
pp  271,  272  of  the  Touchstone  it  is  said  that  the  most 
usual  and  propear   wordA  for   making  a  lease   are 
'demise,  grant,  and  to  ferme  let,'    but  that  other 
words — <  whatsoever  word  will  amount  to  a  grant ' — 
such  as  <  g^ve,  betake,  or  the  like,'  will  make  the 
lease ;  but  it  is  not  said  that  there  is  any  implicattoa 
of  a  covenant  from  any  of  those  other  words."    But 
the  question  of  covenants  was  not  being  dealt  with 
there ;  implication  of  covenants  is  treated  of  in  quite 
another  place.    The  passage  to  which  Kay,  L.J.,  is 
here  retecring  occurs  in  chapter  14  of  the  Touch- 
stone—at p.  272— and  is  as  follows:    **  Albeit  the 
most  usual  and  proper  making  of  a  lease  is  by  the 
words  '  demise,'  *  grant/  and  '  to  ferme  let '  " — which 
I  take  to  mean  to  securely  let — "  and  with  an  haben- 
dum for  life  or  years,  yet  a  lease  may  be  made  by 
other  words;  for  whatsoever  word  will  amount  to  a 
grant  will  amount  to  a  lease.    And  therefore  a  lease 
may  be  made  by  the  word  'grve,'  <  betake,'  or  the 
like.    The  word  <  locavit '  also  is  a  good  word.    And 
the  use  in  the  Exchequer  is  to  make  leases  by  the 
word  '  committimus,'  which  is  a  good  word  to  make  a 
lease.    And  if  A.  do  let,  grant,  and  covenant  with 
B.  that  B.  shall  enjoy  such  a  piece  of  land  for  twenty 
years ;  this  is  a  gooa  lease  for  twen^  years.    So  u 
A.  promise  to  B.  to  suffer  him  to  enjoy  such  a  piece 
of  land  for  twenty  years;   this  is  a  good  lease  for 
twenty  years.    So  if  A.  license  B.  to  enjoy  such  a 
piece  of  land  for  twenty  years ;  this  is  a  good  lease 
for  twenty  years.    And  therefore  it  is  the  common 
course,  if  a  man  make  a  feoffment  in  fee,  or  other 
estate,   upon   condition,  that   if   such  a  thing  be, 
or  be  not,  done  at  such  a  time,  that  the  f£>fftr, 
Ac.,  shall  re-enter,  to   the   end  that  in   this  cms 
the  feoffor,  fta,  may  have  the  land  and  continue 
in  possession  until  that  time,  to  make  a  covenant 
that   he   shall   hold   and   take   th^   profits  of  the 
land  until  that  time;    and   this   covenant  in  this 
case  will  make  a  good  lease  for  that  time,  if  the 
uncertainty  of  the  time  (wherennto  care  must  be  had) 
do  not  make  it  void."    Now,  nothing  here  is  said 
about  the  implication  of  covenants,  but  at  the  same 
time  nothing  is  said  about  any  distinction  in  the 
operation  or  effect  of  leases  msde  in  these  different 
wayf .    The  discussion  of  the  implication  of  covenants 
occurs  before,  in  chapter  7,  where  at  p.  165  it  is  said 
that  a  covenant  for  quiet  enioymentis  implied  by  the 
use  of  Uie  word  "aemive'^  or  ''grant."    But  the 
author  nowhere  says  that  the  use  of  the  word  "  let " 
does  not  implv  muh  a  covenant,  while  he  does  say 
that  the  word  "let"  is  equally  proper  to  create  a 
lease  as   the  word  "demise"  or  "grant"  in  the 
passage  which  I  have  just  read.    So  far  as  the  words 
of  the  Touchstone  go,  they  are  in  no  way  inconsistent 
with  the  view  that  the  covenant  for  quiet  enjoyment 
may  be  implied  from   any  words  establishing  the 
relation  of  landlord  and  tenant.    Another  citation 
relied  upon  by  Kay,  L. J„  is  from  Viner's  Abridgment, 
Oovenant  F:    "Action  of  covenant  lies  upon    the 
words    'demise'    and    'grant'    in    an    indenture 
0^    lease,    though     there    are     no     words    com- 
prehending   a    warranty    in    them."    This,    how- 


ever, is  far  from  saying  that  no  othy 
words  thai^  "demise"  or  "ffra^t"  will  imply 
the  covenant.  THe  Lord  Jaiitice  then  oites  a 
passage  from  fi%con's  Abridgment;*  Oovenant  B, 
where  it  is  said  that  a  oovenaat  is  implied  without 
other  words  in  the  lease  by  the  words  **e6nomi  "  snd 
**demi$iJ'  But  it  is  not  said  that  no  other  words 
will  have  that  effect  It  seems  to  me,  therefore.  tha( 
the  dictum  of  Kay,  L.J.,  in  Baynei  A  Oo.  v.  Lloyd  A 
8on»  JB  not  estabushed  by  the  authorities  dted  in  its 
support,  while  it  is  contrary  to  the  decisions  iq 
Bandy  v.  Cartwrigkt  and  HaU  v.  Ci^  of  Londofi 
Brewery  Co..  which  are  direct  authorities  on  the 
point,  and  for  these  reasons  I  think  we  should  not 
follow  it.  Upon  the  second  point  I  agroe,  and  haft 
nothing  to  add. 

GHAimxLL,  J. — I  am  of  the  same  opinion*  I  most 
confess  that,  until  I  r«>ad  tiie  judgment  of  the  Court 
of  AppMl  in  Baynea  &  Co.  y.  Lhyd  &  Sona^  I  alwu^i 
thought  it  was  settled  law  that  from  She  mere  fsct 
of  letting  there  arose  some  undertakinfr  on  the  part 
of  the  landlord  that  he  should  .  not  disturb  the 
tenant's  enjoyment.  The  only  possible  questioa  was, 
I  thought,  as  to  the  extent  ol  the  undertaking, 
which  was,  I  thought,  limited  to  the  duration  of  the 
lessor's  interest. 

If  limited  in  this  way*  the  pndertaktng.  would  seem, 
as  was  pointed  out  by  Cockbum^  G.f.,  in  SaUf, 
'  OOy  of  London  Brewery  Co..  to  be  nothing  more  than 
that  which  common  sense  would  import  into  the  sot 
of  agreetog  to  give  possession  of  land  for  a  certain 
time.  Sumy  if  a  man  lets  a  house  for  a  year  he 
must  be  held  to  undertake  that  he  himself  will  not 
interfere  with  the  possession  of  his  tenant  during  that 
time,  and  it  seems  only  reasonable  that  his  undertakiog 
should  be  held  to  extend  to  those  o)aiiuing  ouder 
him. 

If  you  attempt  to  extend  that  undertaking  so  as  to 
make  the  landlord  responsible  for  the  acts  of  a  ptfsou 
havi jg  a  leg^l  right  to  interfere  with  the  tenant's 
possession— then  you  introduce  something  whifk  ii 
certainly  not  necessarily  implied  by  the  relationship 
o(  landlord  and  tenant  This  I  understood  was  settled 
law  as  shown  by  the  dedsioiis  in  Bandy  v.  CartwriglU 
and  HaU  v.  City  of  London  Brewery  Co.  Then  we 
come  to  the  case  of  Baynea  A  Co.  v.  Lloyd  ds  Bona. 
All  that  case  decides  is  that  the  covenant,  if  any, 
which  arose  from  the  letting  there  would  deter- 
mine on  the  expiration  of  the  lessor^s  interest,  and 
that  consequently  ejectment  of  the  tenant  by  s 
person  claiming  by  title  paramount  would  be  no 
breach  of  it  Bat  while  tnat  case  is  no  decision  on 
the  present'  point  yoA  there  is  an  expression  of 
opinion  by  Kay,  L.J.,  to  the  effect  that  a  covenant 
for  quiet  enjoyment  does  not  arise  out  of  the  mere 
reUtionship  of  landlord  and  tenant  This  opinion  ii 
certidnly  opposed  to  that  held  by  all  writers  of  text- 
books up  to  that  time,  and  also  to  -the  decisions  in 
Bandy  v.  Cartunight  and  HaU  v.  City  of  London 
Brewery  Oo.  Under  the  drcomstauoes  I  thmk  we  are 
entitled  to  decide  the  matter  for  ourselves  on  our  own 
View  of  the  law.  I  am  not  surnriiMd  that  the  county 
court  judge  felt  himself  bound  by  the  dicta  of  K%j, 
L.J.,  in  the  judgment  of  the  Oourt  of  Apoeal  m 
Bawiea  <k  Co  v.  Lloyd  df  Bona,  but  we  are  not  so  bound, 
and  we  can,  I  think,  follow  our  own  judgment 

On  the  second  point  in  the  case  1  entertain  con- 
siderable doabt  It  is  not  at  all  t^eaa  to  me  that 
there  was  such  an  interference  by  the  plaintiff  with 
the  possestion  of  the  defendant  as  to  amount  to 
a  breach  of  the  undertaking  for  quiet  enjoyment 
In  all  cases,  however,  this  is  a  question  of  facA,  aad  in 
this  case  I  thidk  that  in  substance  the  ooun^  court 
judge  has  found  that,  if  there  was  an  implied  under* 
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taking  for  aniet  emoymanfc,  there  wai  a  bretoh  of 
that  undertakiiuf.  Therafq^e,  although  the  quMtioii 
u,  I  tfamk,  a  aoubtful  one,  I  affree  that  it  u  oon- 
daded  by  th»  finding  of  the  oo'un^  ooort  jadge. 

.  AfpealaOawed;  leatfeio4;ipp9aL 

Solioiton  for  the  defendant,  Botvdiffe$,  Bawle,  & 
€b.,  for  F.  8.  OhampUmt  8<m$,  d  Hart,  Brighton. 

SoUoiton  for  plaintiff,  Bigg$,  Boche^  &  Oo.^  for 
Bu€kweU  A  Berkeley,  Brighton. 


ICay  10;  June  14, 
1902. 


C.  0.  B. 
-  (Lord  AlTeratone,  L.OJ.,  and 
Wright,  Bmoe,  Darling,  and 
Jelf,JJ.)  ^         )         . 

BBX  v.  PLITMiaBB.  (a.) 

CWmindZ  law—Cofupiracy-^^oint  indictment  ef  three 
pereone^-Plea  of  "  OtUlty  "  by  one-Verdict  of  "  NfOi 
guilty  "  in  reepect  of  the  athere-^Withdrawai of  plea 
before  eentence—Jtiriedidtion  to  allow  withdrawal — 
Crown  Oaeee  Act,  1848  (11  A  12  Vict.  e.  78),  $.  1. 

T?ie  appellant  and  two  oilier  persona  were  Jointly 
charged  on  an  indictment  which  contained  Jive  counte/nr 
obtaining  moneu  by /ahepretenoea,  and  a  sixth  count  for 
conspiring  to  defraud  the  Thames  Conservators.  The 
sixth  count  did  not  allege  thai  there  were  any  other  or 
unknown  parties  to  the  conspiracy.  All  three  defendants 
were  indicted  in  one  arraignment,  AU  pleaded  f '  Not 
guilty  *'  to  the  Jirst  Jive  counts.  The  appellant  pleaded 
**€hiilty''  to  thk  sixth  count;  the  otJier  defendanU 
pleaded  **  Ndi  guilty  **  to  the  siaAh  count  as  wdl  as  to  the 
first  five  cpwnU,  The  Jury  returned  a  verdict  of  •'  Not 
guilty "  in  favour  of  the  appellant  on  tJie  Jwst  five 
counts,  and  the  trial  of  the  other  defendants  proceeded, 
and  the  appdkmt  was  called  as  a  witness  on  beMlf  of 
the  prosecution^  The  Jury  found  the  two  defendants 
**Not  guilty '*  on  all  the  six  counts.  The  appellant 
thereupon  requested  to  be  allowed  to  withdraw  his  plea  of 
*'  Guuty**  on  the  sixth  count  The  court  of  quarter 
sessions  held  they  had  no  Jurisdiction  fo  allow  the  with 
drawal,  and  convicted  him. 

Held,  on  appeal,  that  the  Judgment  passed  against  the 
appellant  was  bad,  and  could  not  stand. 

Held,  further,  that  the  court  of  quarter  sessions  had 
jurisdiction  to  allow  the  appellant  to  withdraw  the  plea 
of  •'  GuOty''  and  plead  "  Not  guxUy''  before  passing 
sentence  upon  him. 

Held,  further,  ihfxt  a  question  arising  on  a  plea  of 
"  Quiliy  '^  is  a  question  a/rising  "  on  the  trial,**  within 
the  meaning  of  section  1  of  the  Crown  Cases  Act.  1848, 
and  that,  Vierefore,  the  Court  for  Crovm  Cases  haa^  power 
under  section  ^  of  that  Act  to  entertain  a  case  reserving 
that  question,  and  in  the  exercise  of  such  power  to  make 
such  order  as  Justice  may  require. 

B«g.  V.  Br6wo,  38  W.  B.  96,  24  Q.  B.  1).  W, 
followed. 

Beg.  v.  dark.  16  W.  B.  48,  L.  B.  1  0.  C.  64,  dis- 
approved. 

Qsm  atated  f or  the  opinion  of  the  Ooort  for  €lb>wn 
Oban  Batei'ved  by  the  ohairman  of  the  Berioihire 
Qoartflr  Setaione. 

At  the  Easter  quarter  ■aHitma  held  in  and  for  the 
4S3imty  of  BerkB  on  the  7th  of  April,  190%  William 
Fanton,  Bobert  Bdwin  Plnnuner,  and  Oharlee 
Wheeler  w«e  indioted  for  obtaining  money  by  falae 
fnetenoee^  and  for  oonapiring  to  delnmd  the  Themes 
CoDserratorv. 

Chnmts  1  to  6  of  ihe  i&diotment  referred  to  false 
ptetenoea,  and  are  not  material  to  tiie  present  ease. 

(a.>  Beported  by  9,  G^SxiLLiir^DiL,  E)q.,;Barristerr 
at-Law. 


The  sixth  ooont  was  one  for  conspiring,  and  the 
following  is  a  copy  of  it : 

«  And  the  jurors  aforesaid  upon  their  oath  aforesiiid 
do  farther  present  that  the  said  Bobert  Edwin 
Plommer,  Oharlee  Wheeler  and  William  Fenton.on 
thiB  1st  day  of  April  in  the  year  of  onr  Lord  1893 
and  on  divers  days  between  tbat  day  and  the  Ist'day 
of  Fefaroarr,  1902,  nnlawfolly,  frandnlently,  anct 
deoeitfally  did  amongst  themsUTes  oonspire,  oomUne^ 
oonfederate  and  agree  together  by  diy«rs  false 
pretenoes  and  unlawful  and  subtle  ways,  means, 
stratagems  and  derioes  to  obtain  and  acquire  to 
tbemselves  of  and  from  the  OonMrvators  of  the  Biver 
Thames  divers  large  sums  of  money  of  the  said 
Oonservators  of  the  Biver  Tiiames  and  to  cheat  and 
defraud  them  thereof  to  the  evil  example  of  all  othors 
in  like  manner  Offending  and  against  the  peace  of  onr 
said  Lord  tiiie  King,  his  Orown  and  Dignity." 

At  the  trial  the  present  appellant  (Plommer]  pleaded 
guilty  to  the  conspiracy  count  above  set  out,  and  a 
verdict  of  not  guilty  was  returned  in  his  favour  upon 
the  other  counts  in  the  indictment.  He  was  subse- 
quently called  as  a  witness  for  the  proeecution  against 
thepnsoners  William  Fenton  and  Oiiarles  Wheeler. 

The  other  two  prisoners,  William  Fenton  and 
Ohades  Wheeler,  were,  by  ti^e  jury,  found  not  giiill^y 
upon  the  whole  indictment. 

Immediately  after  the  verdict  of  not  guilty  was 
recorded  in  favour  of  the  prisoners  William  F^ton. 
and  Oharlee  Wheeler,  counsel  for  the  prisoner  Bobert' 
Edwin  Plummer  submitted  to  the  court  tiiat  the 
prisoner  Bobert  Edwin  Plummer  could  not  be  con- 
victed and  punished,  and  that  no  further  step  could 
be  taken  upon  the  indictment,  and  daimed  tliat  he 
shculd  be  acquitted. 

The  chairman  considered  the  contention  in  the  last 
paragraph  untenable  and  to  intimated,  wherauoou 
counsel  for  the  said  Bobert  Edwin  Plummer  asked, 
fcr  leave  to  withdraw  the  plea  of  guilty  which  had 
already  been  entered  for  him  and  in  place  thereof  to 
enter  a  plea  of  not  guilty. 

This  the  chairman  considered  he  had  no  power  ta 
do  and  refused  to  grant  the  application. 

On  application  hv  counsel  for  the  prisoner  Bobert 
Edwin  Plummer,  toe  chairman  consented  to  state  a 
case  for  the  opinion  d  the  Opurt  for  Orown  Oasee 
Beeerved  as  to  mhether,  after  the  verdict  returned  in 
favour  of  the  prisoners  William  Fenton  and  Oharlee 
Wheeler,  any  conviction  could  be  established  and 
recorded  on  the  sixth  count  of  the  indictment 
against  the  prisoner  Bobert  Bdwin  Plummer,  and  as 
to  wl^ether  we  court  of  quarter  sessions  had  juris- 
diction to  allow  the  prisoner  Bobert  Edwin  Plommer 
to  withdraw  his  plea  and  enter  a  plea  of  not  guUl^. 
After  hearing  the  said  arguments  and.  giving  lus 
dedsipn  thereon  the  chairman  proceeded  to  pass 
sentences  upon  the  ssid  Bobert  Eiwin  Plummer, 
but  respited  this  and  admitted  the  said  prisoner  to 
bail  pending  the  hearing  of  this  case. 

Tike  points  for  the  consideration  of  the  court  ware ; 
First,  whether  in  the  aforesaid  droumstances  a 
oon^ictioh  couli  be  recorded  and  judgment  passed 
upon  the  prisoner  Bobert  Edwin  Plummer. 

Secondly,  'whether  the  court  of  quarter  sessions 
had  jurisoieiion  to  permit  the  prisoner  Bobert  Edwin 
Plummer  to  withdraw  his  plea  and  enter  a  plea  ol 
*»  not  guilty." 

Thirdly,  if  the  court  of  quarter  sesrions  was  wtong 
in  giving  judgment  and  passing  sentence,  then  what 
course  ought  to  have  been  taken. 

Dickens,  K.C.  (A.  J.  David  with  him),  for  the 
appellant.— The  ruling  of  the  chairman  of  quarter 
sessions  was  wrong,  and  judgment  oufi^t  not  to  have 
bi^    passed  upon  the  appellant.     Where   seteral 
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penona  an  tried  on  a  jotat  indiotment  for  oompiiaoy, 
one  bemg  oonyioted  and  fhe  otben  acquitted,  tiie 
oonviotion  of  the  one  is  bad  and  judgment  shontd 
not  be  passed  upon  him:  Harrkon  ▼•  Errington^ 
Popham  302 ;  Rexyr  Sudbury,  12  ICod.  262 ;  2  Hawk. 
P.  0.  (8th  ed.),  c  47,  pp.  621,  622 ;  Beg.  y.  Manning, 
32  W.  B.  720, 12  Q.  B.  D.  241 ;  Gbitiy'B  Criminal  Lair, 
voL  3,  1141.  It  is  trne  that  where  several  persons 
are  joinUy  indioted  for  oonspiraoy  and  one  of  them  is 
triea  alone  and  oonvioted  sentence  may  be  passed  upon 
him  (Bex  ▼.  Cooke,  5  B.  ft  0.  638 ;  Beg.  ▼•  AJieame, 
6  Cox  Or.  Cas.  6),  bat  if  the  others  be  subsequently 
tried  and  acquitted  such  acquittal  avoids  the  con- 
viction of  the  lirat.  The  result  must  be  the  same  if  the 
first  one  instead  of  being  found  guilty  pleads  guilty. 
It  is  immaterial  whether  the  conviction  follows  from 
a  verdict  of  guilty  or  a  plea  of  guilty*  At  the  time 
when  the  appellant  was  sentenced  it  appeared  upon 
the  record  thai  the  other  prisoners  had  been  acquitted, 
and  there  was  therefore  mconsistency  on  the  records 
upon  which  the  judgment  proceeded.  The  chairman 
was  wrong  in  holding  that  he  had  no  jurisdiction  to 
allow  the  appellant  to  withdraw  his  plea  of  guilty : 
Beg.  V.  SeU,  9  C.  ft  P.  346 ;  Beg.  v.  CUmter  and  Heath, 
8  Cox  Cr.  Cas.  237.  For  these  reasons  the  conviction 
ought  to  be  quashed. 

Counsel  also  referred  to  Beg.  v.  Brown,  38  W.  B. 
95,  24  Q.  B.  D.  357,  as  distinguishing  Beg.  v.  Clark,  15 
W.  B.  48,  L.  B.  1  C.  a  B.  54 ;  also  iZea;  v.  Waddingtan^ 
1  East  143. 

Frampton  (Biron  with  him},  appeared  for  the  pro- 
secution, but  were  not  instructea  to  argue. 

Cur.  adv.  vuU. 

June  14.— Wbioht.  J.,  delivered  the  following 
written  judginent:  The  appellant  and  two  other 
persons  were  indicted  together  ufjon  an  indictment 
which  contained  five  counts,  charging  the  obtaining 
of  money  by  false  pretences,  and  also  a  sixth  count 
alleging  a  conspiracy  between  the  three  defendants  to 
defraud  the  prosecutors.  The  sixth  count  did  not 
allege  that  there  was  any  other  or  unknown  party  to 
the  conspiraoy*  All  three  defendants  were  mcluded 
in  one  arraignment.  All  pleaded  not  guilty  to  the  five 
counts;  the  appellant  pleaded  guilty  to  the  sixth 
count,  the  other  defendants  pleadmg  not  guilty. 
Thereupon  it  is  stated  in  the  case  a  verdict  of  not 
guilbr  was  returned  in  favour  of  the  appellant  on  the 
first  five  counts,  and  the  trial  of  the  otner  defendants 
proceeded,  and  the  af^ellant  was  called  as  a  witness 
against  them.  The  com  must  infer  that  the  appelant 
wai  given  in  charge  to  the  jury  upon  the  five  counts 
in  order  that  the  jury  mi^ht  find  a  verdict  in  his 
favour  upon  them.  The  jury  acquitted  the  other 
defendants  upon  all  the  six  counts.  Counsel  for  tiie 
appellant  thereupon  daimed  that  no  judgment 
could  be  passed  upon  the  appeUant  in  respect 
of  his  plea  of  guilfy  to  the  count  for  conspiracy, 
inasmuch  as  the  jury  by  their  verdict  in  favour 
of  the  only  other  alleged  parties  to  the  conspiracy 
had  negatived  any  oonspiraoy. 

So  far  as  we  have  Deen  able  to  discover  there 
is  no  reported  precedent  which  on  the  facts 
is  exactly  in  pofait.  There  is  much  authority  to 
the  effect  that,  if  the  appellant  had  pleaded 
not  guilty  to  the  charge  of  conspiracy,  and  the 
trial  of  all  three  defendants  together  had  pro- 
oeeded  on  that  chazge  and  had  remdted  in  the  con- 
viction of  the  appefiant  and  the  acquittal  of  the 
only  alleged  co-conspirators,  no  judgment  could  have 
been  paased  on  the  appellant,  because  the  verdict 
must  nave  been  regarded  as  repugnant  in  finding 
that  there  was  a  criminal  agreement  between  the 
appellant. and  the  others  and  none  between  them  and 
him  :  see  Harriion  v.  ErringUmf  where  upon   an 


indictment  of  three  for  riot,  two  were  found  not 
guilty,  and  one  gi:dlty,  uid  upon  error  brought  it 
was  held  a  void  verdict.  So  in  Bex  v.  Sudbury,  where 
(mly  two  out  of  three  were  found  guiltyofriotthe  judg- 
ment was  arrested.  So  in  Chit^s  Criminal  Law,  vol  8, 
p.  1141,  on  the  authority  of  these  cases  it  is  stated: 
«*  And  it  is  hokUn,  that  if  all  the  defendants  men- 
tioned in  the  indictment,  except  one,  ace  acquitted, 
and  it  is  not  stated  as  a  conspiracy  with  oertain 
persons  unknown,  the  conviction  of  the  ringle  defend- 
ant will  be  invalid  and  no  judgment  can  be  passed 
upon  him."  QomBegy.  Thompson,  16  Q.  B.  832,  at  p. 
844,  Lord  Campbell,  L.C.  J. :  '*  Where  the  indiotment  is 
that  three  defendants  conspired,  the  acquittal  of  two 
involves  the  acquittal  of  the  third.*'  In  Beg.  v. 
Manning  this  oootrine  was  perhaps  somewhat 
extended.  There  two  persons  were  put  on  their  trial 
together  at  nisipriue  for  a  conroiracy ,  no  other  parties 
bemg  alleged.  The  jury  convicted  one  with  sanctioQ 
of  the  iudffe,  although  they  were  unable  to  agree  and 
were  dis(£arged  as  to  the  other,  and  upon  a  rule 
moved  for  a  new  trial  it  was  held  by  Lord  Coleridge, 
L.C.J.,  and  ICathew  and  Stephen,  JJ.,  that  there 
had  been  a  misdirection.  The  issue,  Mathew,  J., 
mid,  was  whether  both  were  guilty,  and  the  jury  had 
not  agreed  on  that  issue.  It  it  true  that  the  judff- 
mencs  in  Beg.  v.  Manning  purport  to  be  based  mainly 
on  an  opmion  of  the  judges  in  O^ConneU  and  Others  v. 
fie^. ,  1 1 CL  ft  F.  155,  which  does  not  seem  to  us  to  affect 
the  present  question,  but  the  decision  itself  is  in  accord- 
ance with  the  previous  authorities,  which  appear  to 
establish  that  the  mere  possibility  of  the  one  defendant 
having  been  acquitted  by  reason  of  evidence  not  being 
forthcoming  or  admissible  against  him,  which  was 
forthcoming  or  admiirible  against  the  other  who 
has  been  tried  with  him,  is  not  enough  to  cure  the 
inconsistency  apparent  on  the  record.  It  ie  equally 
clear,  on  the  other  hand,  that  if  the  appellant  had 
been  amdgned  and  tried  alone  for  the  oonroiracy, 
and  had  been  convicted,  his  conviction  would  have 
been  good  at  the  time,  and  judgment  oonld  have 
been  pronounced  against  him,  although  the  other 
persons  included  in  uie  indiotment  had  not  appeared, 
or  were  dead,  or  the  trial  of  them  had  been  post- 
poned:  see  ite  V.  NichoU,  13  Bast  412;^;  Bex  v. 
SeoU,  3  Burr.  1262 ;  Bex  v.  Cooke ;  and  Beg.  v. 
Aheame,  in  which  case,  however,  it  is  difficult  to  set 
how  this  question  really  arose  at  all  since  the  indiot- 
ment was  not  for  a  mere  oonspinu^^  to  murder,  but 
for  an  actual  murder,  though  laid  with  an  averment 
of  conspiracy,  as  appears  from  the  sentence  of  desth 
as  reported  in  2  Ir.  C.  L.  Bep.  381.  It  is,  however, 
not  dearly  settled  whether  in  such  a  case  of  separsts 
trials  a  subsequent  acquittal  of  the  other  would  not 
make  void  the  previous  conviction  of  the  appellsnt 
So  if  in  the  present  case  the  appellant  had  been 
sentenced— as  he  might  have  been— immediately  upon 
his  pleading  gmlty  to  the  charge  of  conspiracy,  the 
sentence  wouul  have  been  right  when  passed ;  but  it 
is  not  certain  whether  upon  the  acquittel  of  the  other 
defendsnts  the  sentence  upon  him  must  not  have  been 
vacated  or  treated  as  erroneous,  just  as  jutanent 
against  an  aooessory  passed  during  the  attainder  of 
the  principal  was  good  during  the  attainder,  hut  was 
ipso  /ado  avoided  when  the  attainder  was  removed: 
1  Hale  P.  C.  625 ;  Lard  Sanchar^s  ease,  9  Bep.  114a. 
Jn  Bex  ^.  Cooke  Ltttledale,  J.,  suggested  that  a 
similar  consequenoe  might  follow  from  the  acquittal  of 
the  alleged  co-conspnator  at  his  own  septfate  trial, 
and  the  same  suggestion  is  made  in  tiie  hesd-note  to 
^.  V.  ^Aeame,  though  not  so  distinetly  in  the  jadg« 
ments.  This  suggestion  is  questioned  by  Mr.  Oreavss 
in  Bussell  on  Crunes  (4th  ed.),  voL  3,  p.  146,  but  oa 
grounds  which  would  be  to  a  large  extent  applicable 
to  the  case  of  a  joint  trial,  and  aze  thersrare  in^ 
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■ofiBicieDt  i^on  the  satiioritieB  whioh  haTe  been  cited. 
The  praeent  oase  may  be  rcjnKded  aa  an  intermediate 
between  the  oaae  of  a  wholly  j  oint  trial  and  the  oase 
of  aepante  trials  of  the  alleged  oo-oonspizatoxs.  The 
appellant  and  his  co-defendants  were  jomtlv  indicted, 
th^  were  azraigned  together,  they  all  pleaded  not 
gnuty  to  the  five  principal  counts,  there  was  only 
one  imitre,  their  were  all  apparently  given  in  dharge, 
as  I  have  pointed  oat,  lo  the  same  jurv.  If 
error  had  been  bronght  one  record  woold  have 
been  made  up,  as  in  Lord  8anehar*$  case,  where 
the  plea  of  goilty  by  one  prisoner  and  the  verdict 
of  the  jnry  as  to  the  other  are  set  out,  and  the 
same  reoord  woold  have  shown  the  inconsistent  plea 
and  verdict. 

We  think  that  under  these  droamstances  the  trial 
ought  to  be  regarded  as  in  substance  joint,  and 
that  the  plea  of  guill^  ought  not  to  be  followed 
by  judgment.  There  is  an  authority  to  this  effect 
whioh,  although  not  a  decision,  cannot  be  dis- 
rmrded;  the  very  oase  is  put  in  A>5»imo»  v.  Bobimtm, 
1  Sw.  &  Tr.  362,  where  Gockbom,  L.O.J.,  says: 
**  The  case  of  an  indictment  against  two  persons  for 
coospizaoy  suggested  an  apparent  analogy,  and  as  in 
suoh  a  case  a  plea  of  guilty  by  the  one,  if  followed  by 
the  aoquittal  of  the  other,  would  not  have  supported 
a  judgment  of  guilty  against  the  delioquent  confess- 
ing and  plesdmg  guilty.  .  .  ."  This  passage  is 
treated  by  one  of  the  judges  in  Beg.  v.  Ma/nning  as  a 
mere  dititum^  but  in  truth  it  was  this  verv  analogy 
wliidh  the  court  in  Bobin»on  ▼•  BoUuBon  had  to  con- 
sider and  reject  or  adopt,  and  it  forms  part  of  a  con- 
sidered  judgment  of  Oookbom,  L.G.J.,  Wightman, 
J.,  and  Sir  0.  Oresswell,  no  mean  anthocities  on 
criminal  law.  It  seems  also  to  be  supported  by  the 
language  of  Lee,  O.J.,  in  Bex  v.  NichoiUt  who  said  : 
"•  .  •  One  b»ing  acquitted  on  reoord  the 
conviction  of  his  companion  on  the  same  record 
must  be  directly  repugnant  and  contradic- 
tory to  the  other";  and  thsM  is  nothing  in 
the  eonteoct  to  ezdude  the  applioation  of  this  lanugo 
to  a  oonviotion  on  a  plea  of  guilty.  Bven  apart 
from  the  eondluslon  of  strict  law  at  which  we  have 
arrived  we  tUnk^hat  the  unfettered  power  whioh  the 
Btatate  11  &  12  Tict  o.  78  (the  Grown  Gases  Reserved 
Act)  oouf  ecs  upon  this  court  to  make  suoh  order  as 
jnstioe  may  require  might  in  this  oase  be  exeroised 
in  favour  of  the  appeUant,  who  haa  been  acquitted  of 
the  more  serious  charges  aOeged  in  the  indictment,  and 
who  in  pleading  guilty  to  the  minor  chhrge  may 
have  done  so  under  misapprehensions  of  various  kinds, 
and  wlio  certainly  did  not  plead  guilty  to  any 
separate  otEnoe.  And  so,  before  the  statute.  In  jRax.  v. 
Waddingion^  it  was  said  that,  even  where  a  oonvicted 
prisoner  waived  his  motion  in  arrest  of  judgment, 
tte  court  would  not  pass  sentence  if  they  could  see 
that  no  crime  was  shown. 

A  seoond  pdjit  raised  in  the  case  is  whether  the 
court  had  power  to  allow  the  defendant  to  wi^draw 
his  pLsa  of  goilty.  These  cannot  be  any  doubt  that 
the  court  had  suoh  power  at  any  time  before,  though 
not  after,  judgment,  see  Beg.  v.  CUnOer  and  Heath 
and  Beg.  v.  8dl,  and  as  we  infer  that  but  for  the 
erroneous  opinion  that  there  was  no  suoh  power  the 
wittidrawal  would  have  been  aUowed,  this  might 
of  itself  be  a  ground  for  a  venire  de  novo  {Beg.  v. 
Tmdm,  10  W.  B.  64,  81  L.  J.  M.  G.  70),  the  indiot- 
ment  being  for  a  misdemeanour.  Lastly,  it  is 
wsosisary  to  obseorve  that,  in  entertaining  this  oase, 
notwithstanding  that  the  appellant  plcMcd  guilty, 
we  adopt  the  oonstmotion  ol  the  Act  which  reoom- 
andsd  itself  to  the  court  in  Beg.  ▼.  Brown  in  pre- 
fssnce  to  the  dedrion  hi  Ajgr.  v.  Clark,  where  it  was 
hald  that  a  questum  arising  upon  a  plea  of  guilty 
inM  not  a  questioii  ariring  upon  a  triaL 


Bbttox,  J.,  read  the  following  judgment:  I  agree 
with  the  judgment  of  Wriffht,  J.,  and  with  the 
reasons  he  has  given.     I    do  not  propose  to  go 
through  the  antaorities  dted  by  him,  out  I  wish  to 
make  a  few  observations  of  my  own  tending  to  the 
same  conclusion  on  somewhat  different  srounds.    I 
think  the  statement  in  Ghitty's  Griminal  Law  (2nd 
ed.),  YoL  3,  p.  1141,  is  correct  and  is  fully  supported 
by  the  authorities.     The  statement  is  as  follows : 
'*  And  it  is  holden  that  if  all  the  defendants  mentioned 
in  the  indictment,  except  one,  are  acquitted,  and  it 
is  not  stated  as  a  conspiracy  with  certain   persons 
unknown,  the  oonviotion  of  the   tingle  defendant 
will  be  invslid  and  no  judgment  can  be  passed  upon 
him."    That  passage  seems  to  me  to  apply  exactly 
to  the  present  case.    The  point  of  the  passage  tu^ns 
upon   the   cironmstance   that   the    defendants    are 
included  in   the  same  indictment,  and   I  think  it 
logioJly  follows  from  the  nature  of  the  offence  of 
conspiracy   that,  when  two   or  more   persons    are 
cbarged  in  the  same  indictment  with  conspiracy  with 
one  anotiier,  and  the  indictment  contahu  no  ohaige 
of  their  conspiracy  with  other  persons  not  named  m 
the  indictment,  then,  if  all  but  one  of  the  prisoners 
named  in  tiie   faidiotment  are  acquitted,    no  valid 
judgment  can  be   passed  upon  the  one  remaining 
person,  wheUier  he  has  been  oonvicted  by  the  verdict 
of  a  jury  or  upon  his  own  confession,  because,  as  the 
record  of  the  conviction  can  onl  v  be  made  up  in  the 
terms  of  the  indiotment,  it  would  be  inoonsiitent  and 
contradictory  and  so  bad  on  the  face  of  it.    The 
gist  of  the  crime  of  oonsinraoy  is  that  two  or  more 
persons  did  combine,  coiuederate  and  agree  together 
to  carry  out  the  object  of  the  conspiraQy.    To  quote 
from  Sur  William  Brie  on  Trade  Unions,  p.  31 :  "  With 
respect  to  the  crimes  classed  under  the  term*oonspiraoy' 
the  external  act  of  the  orime  is  concert,  by  whioh 
mutual  consent  to  a  common  purpose  is  exdhanged." 
Where  the  indiotment  charges  that  A.,  B.,  and  0.  com- 
bined, confederated,  and  agreed  together  to  do  a  certain 
thing,  and  A.  and  B.  are  acquitted  by  the  verdict  of 
a  jury  from  the  charge,  it  is  inconsistent  with  that 
finding  that  there  could  have  been  any  combination, 
oonfewation,  and  asreement  between  them  and  G., 
and  unless  they  combined,  confederated,  and  agreed 
with  G.,  G.  cannot  be  found  guilty  of  the  charge.    It 
seems  to  me  it  matters  not  whether  the  trial  of  A.,  B., 
and  G.  took  place  at  the  same  time  or  not,  so  long  as 
Uiey  are  charged  upon  one  indiotment.    Only  one 
record  can  be  drawn  up  based  upon  that  indictment; 
if  the  proceedings  have  taken  such  a  course  as  to 
negative  mutual  consent  to  a  common  purpose  by  all 
but  one  of  the  parties  who  are  alleged  to  have  con- 
spired together,  no  valid  reoord  of  a  oonviotion  against 
that  one  can  be  drawn  up.    If  the  record  finds  that 
A.  and  B.  are  acquitted  on  a  charge  of  agreeing 
together  with  G.  the   same  reoord  cannot  without 
inconsistency  find  that  G.  agreed  together  with  A. 
and  B.    As  to  the  note  in  Russell  on  Grimes,  vol.  3,  p. 
146  (4th  ed.),  referred  to  ui  the  judgment  of  Wright, 
J.,  where  it  is  suggested  that  a  verdict  of  not  gmlty 
is  not  to  be  taken  as  establishing  the  innocence  of 
the  person  acquitted  because  the  verdict  may  have 
been  arrived  at  simply  in  consequence  of  the  absence 
of  evidence  to  prove  his  guOt,  I  think  it  is  a  very 
dangerous  principle  to  adopt  to  regard  a  verdict  of 
not  guilty  as  not  fully  establishing  the  innocence  of 
the  person  to  whom  it  relates.    If  it  is  to  be  api^lied 
at  aU  it  would  apply  to  persons  tried  at  the  same  time, 
and  yet  it  is  perfectly  dear  upon  the  authorities  that 
if  two   persons  are  tried  together  upon  a  charge 
of  conspizing  with  one  another,  and  one  is  aoquittea 
by  the  jury  and  the  other  convicted,  the  conviction 
cannot  stand,  although  it  is  perfectly  clear  that  the 
verdict  of  aoquittil  may  have  been  obtained  sunply 
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upon  iha  ffromid  :that  there  w^  a  failure  of  evidenoe 
po  eatabliA  the  oharge  agaioat  the  person  who  was 
acquitted. 

,  There  in  another  point  in  the  caie.  It  ii  dear  that 
the  oonrt  had  power  to  allow  tbe  appellaat  to  with- 
draw his  plea  of  goUty.  The  oonrt,  no  donbe,  had  a 
diaoretidu  in  tue  matter,  and  if  the  cour|  had 
exeroiMd  its  diMir«^tion  it  may  be  th«t  that  wonld  be 
final,  and  we  should  have  no  power  to  interfere  witl| 
the  exercise  of  its  .discretion.  But  the  court,  adting 
npon  the  erroneous  opinion  that  it  had  no  power  to 
allow  the  withdrawal  of  tl^e  plea,  ne?er  did  exercise 
its  discretion.  If  it  had  exercised  its  discretion  it  is 
quite  possible  that  it  might  have  allowed  the  with- 
drawal of  tue  plea,  and  if  it  had  allowed  the  wltu- 
drawal  of  the  plea  of  guilty  und  allowed  the 
appellant  .to  plead  not  guilty,  and  he  had  been  tried 
by  the  same  jury  who  acquitted  tbe  other  defeudauts 
or  by  another  jury,  it  u  quite  possible  that  he  would 
baye  been  aiqnittod.  The  appellant  has  been  deprived 
of  this  chance  of  acquittal  by  reason  of  a  mistake  of 
the  cours.  I  think  wetj  intendment  shoAold  be  made 
in  favour  of-  an  acouiea  person,  and  as  the  court  by 
reason  of  a  mistake  as  to  the  extent  of  its  powers  did 
not  exercise  a  discretion  which  it  miglit  have  exer-< 
deed  in  favour  of  the  app<^llant,  the  appellant  is,  I 
think,  entitled  ou  that  gcound  alone  ta  have  l^e 
oooviction  set  aside. 

DARLnro,  J. — ^I  asree  with  the  judgment  delivered 
b]^  Wright,  J.  I OEUY  wish  to  add  a  word  agreeing 
with  what  he  has  said  as  to  the  power  of  this  court 
aeting  under  the  statute  11  ft  12  Vict.  0.  78  to  make 
•ooh  order  as  justice  may  require. 

,   Lord  Alybbstonb.  L.O.J.— As  regards  the  first 

Joint  my  brother  Jelf  and  I  had  co  .siderable 
oubts,  but  we  are  unable  to  answer  the  rery  able 
judgments  of  Wright  and  Bmce,  J  J.,  and  therefore 
we  bbneur  fa  ueie  judgments  because  we  are  not  able 
}o  git«  lAiisfactory  reasons  fornotdiing  so.  In  so 
pbnoi^iThig  V6  place  great  weight  on  the  fact  that  it 
was  ajofnt  Indictment  and  a  joint  trial.  Upon  the 
teoond  p6int  we  entiidy  concur  without  any  heiita- 
tion,  and  I  entirely  agree  that  Reg,  v  Brown  ought  to 
D0  followed  in  preference  to  Reg,  v.  Clark, 

Convidicn  qiuuhed. 

Solicitor  for  the  prosecution,  W.  8,  Bunting, 
Solidtor'for  the  Thames  Oonservanoy. 

Solidtors  for  the  defence,  Roohe  A  Sons,  for  Brain 
A  Brain^  Beading. 


fiorm  of  l4irlr0. 


Aug.  1,  1902. 


From  0-  A.  (       / 
(England),  j      '.. 

iNxiiA  V.  Oosdon-Lenitox.  (a.) 
Fradtce^  C<>ryor<mt^  of  eounsd— Reference 

of  odMn-^LirriiMion  of  authority  to  agree  to  terms. 

,^    Wh^  reeirictume  are.  placed  hy  a  dierU  upon  hie 

rcoimsel'e  ^utkority  to  compromise  or  to  agree  to  certain 

terms,  afhd  oonsefnJt  is  given  hy  counsel,  disregarding  those 

restrictions,,  such  consent  is  not  binding  on  the  client, 

even  in  the  case  of  the  other  side  heing  unaware  of  them. 

Where,  ther^ore,  counsel  agreed  to  a  r^erence,  without 
,  providing  for  a  special  condition  imposed  by  his  cUent 
^and  ufihnown  to  the  opposite  party,  the  order  for  pre^ 
ferenee  was  set  aside  and  a  new  trial  ordered. 


(a.)  I^epbrted  by  0.  H.  Obapton,  Esq.,  Barrister- 
at-Law;  ^ 


Deciiion  of  the  Court  of  Appeal,  60  W.  R.  487, 
[1902]  1  K,  B.  838,  reversed. 

Appeal  from  an  order  of  the  Oonrt  of  Appsal,  60 
W.  B.  487,  [1902]  1  E.  B.  838  (Odllins,  ILK,  snd 
Bomer  and  Mathew,  L.JJ.). 

In  this  case  an  application  was  msde  to  Lord 
Alverstone,  L.O.J.,  to  resdnd  an  order  made  by  him 
referring,  by  oonsent,  the  action,  whidi  was  brought 
to  recover  damages  for  slander.  Prior  to  the  oonsent 
given  hy  counm  to  the  reference,  the  plaintiff  signsd 
a  document  giving  authority  to  her  oouneel  to^  oon- 
rent  to  a  reference  on  certain  terms  mentioned  in  tbe 
Lord  Ghanoellor*s  judgment.  The  restriotions  on  the 
authority  of  her  oounsd  were  not  oomnumicated  to 
the  other  side. 

After  the  action  had  been  referred,  but  before  the 
order  was  drawn  up,  the  plaintiff  communicated  with 
her  soUoitor,  that  her  terms  had  not  been  complied 
with,  as  oounsd  had  exceeded  her  authority,  and  after 
argument  the  Lord  Ohief  Justiee  ordered  the  case  to 
be  restored  to  the  jury  list. 

The  Court  of  Appeal,  however,  considered  the 
agreement  to  refer  bmding  on  the  client. 

Sir  R.  RM,  K.C.,  and  R,  J.  Drake,  for  the 
appdlaut. 

Isaac,  K,G.,  and  Norman  Craig,  for  the  respondent 

Earl  of  Halsbuby,  L.O.— I  am  of  opinion  that  the 
judgment  of  the  Oourt  of  Appeal  ought  to  be  reversed. 
I  do  not  propose  to  go  tluough  the  diffsrent  ossei 
which  have  been  dted  before  your  lordships,  beowue 
I  think  that  there  is  a  higher  and  much  more  impor- 
tant piindple  at  stake  than  that  which  is  invdved 
in  diBCussiog  whether  a  particular  part  of  a  bar^m 
has  or  has  not  been  within  the  exact  authority  gatn 
to  the  learned  counsel.  •     •    • 

The  undisputed  facts  in  this  oase  are  these :  The 
learned  ooutisd  who  was  employed  for  the  plaintiff 
was  desirous,  for  reasons  whioh  I  appredate  sod 
entirely  shAre,  of  spsring  his  dient  the  neoeadty  d 
wading  through  by  a  pubUo  trial  sudi  a  cause  d 
action  as  is  involved  in  the  trial  of  this  cause.  I 
mysdf  was  desirous  of  f^iving  the  parties  an  oppor- 
tunity, even  at  this  late  hour,  of  preventing  tiiai 
which  would,  I  should  think,  be  injurious  and  oer- 
tainly  exceedingly  painful  to  them  both.  But  when 
the  parties  have  resolved  that  thdr  rights  ace  to  hi 
determined  by  a  regular  tribund,  and  that  they  will 
not  agree  to  those  courses  which  others  may  think 
more  advantageous  and  more  pleasant  for  theon,  the 
court  has  no  authority  to  insist  upon  thdr  abstsiniog 
•from  the  exerdse  of  their  l^gal  rights;  th^  must  he 
permitted  to  conduct  thdr  litigation  as  they  wUL 

Sir  Edward  Clarke,  bdng  moved  by  the  desiteto 
which  I  have  referred,  obtained  in  writing  horn  hii 
dient  a  distinct  oonsent  upon  certain  terms  to  reCff 
this  cause.  It  is  important  to  look  at  the  terms  with 
reference  to  an  observation  that  I  will  make  present!/. 
The  terms  are  these— that  the  defendant,  who  wsi 
sued  upon  an  allegation  of  having  spoken  oertsis 
grave  and  slanderous  words  of  the  plaintiff,  shoeld 
publidy  at  the  time  of  the  reference  d  the 
cause  state  by  her  oounsd  that  no  impote- 
tion  had  been  made,  that  no  imputation 
walk  intended  to  be  made,  and  that  the  defendiiDt 
was  satisfied  that  there  was  no  ground  lor  sof 
imputation  upon  the  plaintiff's  moral  character.  Cis 
anybody  doubt  that  wis  condition  was  one  of  eupreiM 
importance  to  the  party  who  insisted  npon  it  P  It 
seems  to  me  that  a  great  many  people  wonld  shsie 
the  view  of  the  plaintiff— I  do  not  care  whether  tfaej 
would  be  ri|^t  or  wrong  in  that  view— but  they  wodd 

say,  '<  If  I  am  to  go  before  a  tribunal  which  hss  not, 
as  Sir  Bobert  Bd<l  sdd,  the  wdgtit  and  anthoo^ds 
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publio  trial,  I  mart  have  it  perfeoily  undentood, 
before  I  go  before  ihat  priTate  triban41»  that  every 
impntatioQ  of  any  sort  or  kind  upon  my  private 
chtraoter  is  withdrawa."  The  learned  oonneel  who 
has  last  addressed  us  sagi^ests  that  this  does  not 
involve  the  nefCAtive.  I  entirely  disagree  with  him. 
I  think  that  insisting  upon  snoh  a  preliminary  to 
entering  into  a  reference  at  all  does  involve  In  the 
most  emphatic  form  the  negative :  "  Unless  that  is 
done  I  aboolately  dedine  to  have  it  tried  otherwise 
than  l^  a  pnblio  tribnnal/'  And  that  authority  is  in 
invritmg.  We  are  not  dealing  here  witti  an  unoertain 
reoolleotion  of  conversations.  That  is  a  written 
authority  given,  and,  nevertheless,  it  is  sought  to 
refer  the  cause  by  the  agreement  of  counsel  without 
sny  such  public  statement,  although  the  court  has 
before  it  tbe  feet  that  such  was  the  authority  given, 
and  that  the  preliminary  statement  about  the  plain- 
liff's  oharaot^  was  an  essential  condition  of  the 
bargain  l^  which  the  case  was  referred. 

As  I  said,  I  wdl  not  go  through  the  cases,  because 
to  my  mind  there  is  a  higher  and  much  more 
important  principle  involved.  The  court  is  asked  for 
its  assistance— and  I  entirely  repudiate  the  technical 
distinction  between  what  is  called  an  application  for 
ipedflo  performance  and  an  order  to  be  m«de  that 
such  and  such  things  should  be  done — th^  court  is 
asked  for  its  assistance  when  it  is  anked  to  make  and 
enforce  this  order  that  the  trial  of  tbe  cause  should  not 
go  00 ;  and  to  suggest  to  me  that  a  court  of  jiistioe 
ii  so  far  bound  by  the  unauthorized  act  of  learned 
ooonsel  that  it  is  deprived  of  its  general  atithority 
over  justice  between  the  parties  is,  to  my  mind,  the 
mort  extraordinary  proposition  that  I  ever  heard. 
That  condition  of  things  seems  not  to  have  been  iu 
the  contemplation  of  the  Court  of  Appeal.  I  wifl 
only  say  for  myself  that  I  should  absolutely  repudiate 
any  mm  principle.  Where  the  contract  b  something 
which  the  parties  are  themselves  by  law  competent  to 
agree  to,  uid  where  the  coatract  h^s  bnen  made,  I 
have  nothing  to  say  to  the  policy  of  law  which 
prevents  that  contract  from  being  undone :  the  con- 
tract is  by  law  final  and  conclusive.  But  when  two 
psrtiss  seek  as  part  of  their  arrangemcmt  the  inter- 
vflntion  of  a  court  of  justice  to  say  that  something 
shall  or  shall  not  be  done,  although  oae  of  the  parties 
to  it  is  clearly  not  consenting  to  it,  but  l^as  in  the 
mort  distinct  form  said  that  the  consent  to  refer— to 
take  it  from  the  jurisdiction  of  the  ordinary  tribunal 
—shall  only  be  on  certain  terms— to  sav  that  any 
leaned  counsel  can  so  far  contradict  what  his  client 
has  said,  and  act  without  the  authority  of  his  client 
as  to  bin4  the  court  itself,  is  a  propositi'm  to  whidi 
I  certainly  will  never  assent. 

That  appears  to  me  to  be  decisive  of  this  case.  A 
great  many  cases  have  been  quoted,  but  it  seems  to 
me  that  of  every  one  of  those  cases  it  would  be  true 
to  say  that  no  court  has  suggested  that  the  court  had 
not  the  power  to  do  such  a  thing.  It  hai  been  said, 
**If  joa  allow  this,  everybody  imL  be  making  similar 
H^plications."  That  is  policy.  It  has  been  said  that  iu 
sooh  and  such  a  case  the  parties  were  present  in  coiut 
sad  did  not  immediately  repudiate  the  transaction, 
and  ihearafore  I  must  assume  that  they  did  consent. 
Those  are  all  examples  of  what,  in  the  exeroise  of  its 
disoretion,  a  court  might  or  might  not  do  because  it 
was  or  was  not  satisfied  that  the  droumstances  of  the 
oiie  did  not  jurtify  the  undomg  of  a  bargain  which 
had  been  made.  Andlcan  well  adopt,  and  feel  that 
I  eonld  safely  affirm,  every  one  of  the  decisions 
Inferred  to.  But  when  I  come  to  this  case,  and 
MBdder  the  question  of  what  should  be  the  position 
of  the  other  party  who  has  acted  upon  the  apparent 
^ority  of  counsel,  there  are  cases  in  which  the 
«mrt  midonbtedly,  in  the  exerdse  of  its  discretion 


(and  that  is  the  observation  which  I  intended  to 
make),  might  well  say,  ''If  it  is  only  a  question 
of  money,  if  it  is  only  a  question  which  costs  will ' 
rectify,  this  matter  can  be  pat  right  by  the  payment  ' 
of  coets.'*  That  is  one  example.  Or  the  position  of ' 
the  other  party  might  have  been  altered  and  chaaged  - 
— ^for  instance,  I  could  imagine  the  caic  to  be  so 
delayed  that  it  made  the  Statute  of  Lioiitations  to 
run  so  that  there  wis  no  possibility  of  trying  the 
action  a^;ain ;  and  other  cases  might  be  put  which 
would  raise  the  question  of  tae  other  party  being  put 
into  such  a  position  by  the  unauthorized  aut  of 
counsel  that  one  might  well  sa^,  "  This  is  a  case  iu 
which  one  of  two  innocent  parties  murt  suffer ;  then 
the  person  by  the  act  of  whose  counsel  fthe  counsel 
whom  he  is  responsible  for  employing)  the  difficulty 
has  been  created  must  saffer ;  the  position  of  tiie 
parties  has  been  totally  altered  b^  what  has  taken 
place,  and  therefore  we  cannot  mterfere."  That 
would  be  because,  upon  its  general  jurisdiction  of 
doing  justice  between  the  paraet,  the  court  would 
think  that  it  was  not  a  ca»e  in  which  it  ought  to 
interfere.  This  was  in  effect  the  language  oi^ 
Lotd  Lyndhurrt,  O.B.,  in  one  of  he  cases  which 
have  been  quoted,  Wright  v.  Soreby,  2  Or.  ft  M.  671. 

But,  turning  to  the  present  case,  I  can  hardly 
conceive  a  case  in  which  there  is  a  more  important 
principle  involved  than  a  case  in  which  a  person  is 
coming  to  vindioate  her  character  inpublia  What  is 
the  argument  on  the  other  side  P  What  injustice  is 
done  to  the  other  side  bv  the  action  being  tried  now 
instead  of  its  being  triea  then  F  Nobody  can  suggest 
any.  It  is  said,  *<Tour  conutei  made  a  bargain,  and 
we  will  not  let  you  off  the  bargain  which  he  made.*' 
It  teCms  to  me  that  it  is  unarguable  to  say,  if  it  is  a 
matter  of  discretion  at  all,  that  that  is  a  matter  which 
would  prevent  the  court  exercising  its  discretion. 
The  effort  to  put  this  right  by  an  application  made  to 
'the  court  was  attended  with  certaiu  costs.  The  Lord 
Ohief  Josttce  has,  with  great  propriety,  I  think,  said 
that  the  party  by  the  act  of  whose  counsel  the 
difficulty  has  arisen  must  pay  the  costs  of  that 
;procoeding ;  but  now.  that  that  is  out  of  the  Wiiy, , 
what  injustice  or  what  iinj^ropriety  is  there  in  the 
cause  bolng  restored  to  the  hrt  and  being  tried  in  due 
{Course  P    I  can  see  none. 

Oa  the  other  hand,  to  tell  me  that  the  person 
;whose  character  is  alleged  to  have  been  attacked— I 
am  not  saying  whether  it  is  true  or  not— is  to  be 
deprived  by  this  unauthorized  act  of  the  opportunity 
'of  vindicating  her  character  in  public,  seems  so  gross 
an  injustice  that,  upon  the  general  jurisdiction  that 
every  court  has  over  its  own  procedure,  this  court 
ooght  to  refuse  to  alio  w  that  injustice  to  be  committed. 
1 1  &erefore  move  your  lordships  that  this  appeal  be 
>  allowed,  and  that  the  order  of  the  Oourt  of  Appeal  be 
.  refersed. 

Lord  MAONAOfirBN. — I  am  of  the  same  opinion.  I 
!  agree  entirely  in  the  two  propositions  which  Sir 
^bert  Beid  laid  down  in  his  reply.  I  do  not  thiok 
that  the  court  is  entirely  in  the  hands  of  the  counsel, 
and  bouad  to  give  the  seal  of  its  authority  to  any 
arrangement  thatcounsel  may  make  when  the  arrange- 
meet  itself  is  not  in  its  opiuion  a  proper  one.  In  the 
next  place,  I  do  not  think  that  counsel  has  authority 
to  compel  his  client  against  his  will  to  refer  an  action 
which  ne  desires  to  try  in  open  court. 

Lord  BaAMFTON.— I  am  also  of  opinion  that  this 
decision  ought  to  be  reversed,  and  that  the  parties 
ought  to  be  remitted  to  try  the  case  in  the  oimnary 
course.  I  have  rarely  heard  anj^hiug  more  pre- 
posterous than  the  notion  that  a  sutor  can  impose  no 
effective  veto  upon  a  course  proposed  to  be  tdran  by 
his  or  her  own  counsel  which,  rightly  or  wrongly,  in 
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his  or  her  judgment,  will  operate  moit  prejadidally 
to  his  or  her  interests  in  an  aotion,  and  possibly  to  the 
ruin  of  bis  or  her  oharaoter.  I  qtiite  agree,  therefore, 
that  iht^  appeal  ooght  to  be  allowed  and  the  cue 
restored  to  the  paper. 

Lord  LiNDLiST.^I  am  of  the  same  opinion. 
It  appears  to  me  that  the  Ooort  of  Appeal  in- 
advertently, or  for  some  reason  which  I  do  not 
understand,  omitted  to  take  into  aooonnt  the  dnty 
and  fonction  of  a  conrt  in  a  matter  of  this  kind. 
Th<»  judgment  of  the  Court  of  Appeal  proceeds  upon 
the  ordinary  doctrines  of  agency;  but  the  ordinary 
doctrines  of  age  'Cy  are  only  half  of  what  is  to  be 
considered  in  a  matter  of  this  kind.  The  real  facts 
are  extremely  simple.  The  court  which  originally 
made  the  ordfor  maoB  an  order  referring  an  action  of 
libel  and  slander  to  a  gentleman  for  trial.  It  made 
that  order  by  the  conient  of  the  parties — it  had  no 
jurisdiction  and  no  right  to  make  that  order  except 
on  the  footing  that  the  parties  consented.  The  order 
is  good  on  the  face  of  it,  and  the  learned  judge  who 
mMC  it  was  perfectly  justified  in  maUng  it,  having 
regard  to  the  evidence  before  him.  But  before  that 
oraer  is  drawn  up  one  of  the  parties  interested  dis- 
covers that  it  is  made  without  her  consent  at  all, 
and  not  only  without  her  consent,  but  in  spite  of  her 
express  instructions.  Now,  I  venture  to  say  that  if 
that  had  happened  in  the  Ohancery  Division,  with 
the  practice  of  which  I  am  familiar,  it  would  have 
been  amatter  of  course  for  the  learned  pudge  who 
made  that  order  to  stay  the  drawing  of  it  up  if  he 
had  been  informed  that  the  court  had  inadvertentiy 
made  the  order  upon  the  assumption  that  the  parties 
were  consenthig  when  in  fact  they  did  not  cotifeent. 
I  cannot  imagine  that  it  would  cross  his  mind  for  a 
moment  that  anything  ouffht  to  be  done  except  to 
stay  the  drawing  up  of  that  order.  Unfortunately 
the  i^amtiff  here,  wishing  to  get  rid  of  the  order, 
drew  it  up  with  tiie  view  of  getting  it  set  aside ;  and 
in  form  tbis  is  an  application,  not  to  defto  the  draw- 
ing up  of  the  order,  but  to  have  it  set  aside ;  but  that 
is  mere  form— mere  machinery.  It  would  be  abso- 
lutely wrong,  to  my  mind,  for  the  court  to  aUow 
that  order  to  be  aoted  on  and  to  take  e£Pect  the 
moment  it  is  judicially  ascertained  and  brought  to 
its  attention  that  it  is  an  order  which  the  court  never 
would  have  dreamt  of  making  if  the  court  had  known 
the  facts.  Tliat  ixmit  of  view  seems  to  me  to  have 
been  overlooked  by  the  Oourt  of  Ameal,  and  to  be 
fatal  to  the  validity  of  the  order.  The  order  made 
by  the  Lord  Ohief  Justice  was,  as  I  understand  it, 
that  the  ordier  for  reference  should  be  set.  aside  and 
the  action  set  down  for  trial,  the  costs  of  the  applica- 
tion to  set  it  aside  behi^  the  defendant's  m  any 
event ;  and  that,  to  my  mmd,  ought  to  stand.  Tlie 
appeal  ought  to  be  aUowed  with  costs— that  is  to 
say,  tiie  aedsion  appealed  from  ought  to  be  reversed 
wHh  costs. 

Order  of  Court  of  Appeal  revereedf  toiih  coets  here  and 
in  the  Court  of  Appeat. 

Solicitors,  PT.  ff*  Jamieeon  ;  Lewie  A  Lewis* 
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JANSON  v.  PbIEPONTBIN  OONSOLIDATIED  MiNBS 

(Limited),  (a.) 

Insurance — BuUion — Seizure  of  gold  hy  foreign  govern- 
ment— Subsequent  declaration  of  war — Insurance  of 
enemy^s  property. 

An  inswranoe  hy  a  British  suhfect  of  an  ali^n^s  goods 
effected  b^ore  war  actually  breaks  out  between  this 
country  and  the  foreign  government  to  whom  the  dien 
owes  allegiancet  is  a  binding  agreement  which  may  he 
enforced  on  the  resumption  of  peace,  and  this  is  so 
though  the  goods  were  seissed  by  the  foreign  government 
when  hostilities  were  imminerU  and  for  the  purpose  of 
carrying  on  the  war. 

Decision  of  the  Oourt  of  Appeal  (49  W.  B.  660, 
[1901]  2  K.  B.  419)  affirmed. 

Appeal  from  order  of  Court  of  Appeal  (A.  L.  Smith, 
M.B.,  and  Bomer,  L.J.,  Yaughan  Williams,  L.J.,  dii- 
simting),  49  W.  B.  660,  [1901]  2  K.  B.  419,  afErminR 
a  judgment  of  Mathew,  J.,  48  W.  B.  619,  [1900]  2 
Q.  B.  339. 

The  respondents  were  a  limited  company,  which  lor 
the  convenience  of  carrying  on  its  business  was  incor- 
porated and  registered  in  the  Transvaal  according  to 
the  laws  of  the  late  South  African  Beputdic 

Tlie  shareholders  were  almost  entiraly  resident  oat- 
side  the  Transvaal  and  in  Eunme,  and  were  not 
subjects  of  the  South  African  Bepublic. 

Gold  bullion,  the  property  of  the  compsny,  was 
insured  at  Lloyds  during  transit  from  the  Transvaal 
to  the  United  Kingdom  by  a  policy  dated  the  1st  of 
August,  1899,  which  covmd  the  risk  of  capture  and 


When  the  policy  was  effected,  the  question  of 
possibilitT  of  war  between  this  oountry  and  the 
Transvaal  was  in  the  contemplation  of  the  parties. 

While  in  transit  the  gold  was  seized  on  the  2nd  of 
October,  1899,  by  order  of  the  government  of  tiie 
Transvaal  against  the  will  of  the  respondents  when  at 
a  railway  station  in  that  country. 

At  that  date  nesotiations  were  proceeding  between 
this  country  and  ttie  Transvaal  wmdh  might  result  in 
war ;  and  war  did  eventually  break  out  on  the  12th 
of  October^ 

The  respondent  company  brought  this  action  before 
the  resumption  of  peace,  on  the  policy  to  recover  the 
amount  of  loss  insured  against.  At  the  trial  of  the 
action  no  objection  was  raised  by  the  defendants  that 
the  war  was  still  continuing,  but  they  contended  that 
it  was  contrary  to  public  policy  to  allow  the  in- 
surance to  be  enforced. 

Mathew,  J.,  ftsve  judgment  in  favour  of  the 
plaiutifff,  and  his  Judgment  was  affirmed  by  the 
Oourt  of  Appeal.  The  defendants,  the  underwritersi 
appealed. 

Lord  Bohert  Cedl,  K.C.,  and  J.  A.  Eamilian,  K.Ct 
ion  the  appellants. 

J,  Lawson  Walton,  K.C.,  and  Carver,  K.C.  {dcndtoih 
K.C,  with  them),  for  respondents. 

Aug.  5.— Earl  of  Halsbttby,  L.C— In  this  case 
the  plaintiffs,  who  had  effected  a  policy  at  Llo^ 
on  a  large  quantity  of  gold  which  was  bemg 
consigned  from  South  Africa  to  London,  sue  on  this 
pdioy,  dated  the  1st  of  August,  1899,  in  respect  of  a 
seizure  by  the  Transvaal  Government  of  the  gold  in 
question  on  the  2nd  of  October  of  the  same  year. 
There  is  no  doubt  that  the  loss  of  the  gold  is  covered 
by  the  express  words  of  the  policy  in  queation,  and 

(a.)  Beported  by  0.  H.  GaAFioif,  Btq.,  Banistor* 
at-Law. 
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tliA  defence  to  the  aotion  reiti  upon  the  propoiitUm 
thfttthe  pdlicT  wm  an  nnlawfol  contract. 

It  may  he  that  for  iome  pnrpofes,  or  it  might  he 
the  iiibjeot  of  dehate  whether  I  am  correct  in  aaium- 
ing  what  I  do  aiiame  for  the  porpoeee  of  my  jadg- 
ment,  hot  for  the  iake  of  dleameii  I  do  asiume  that 
the  plaintiff  company  was  an  alien,  a  luhjeot  of  the 
Itaiis?aal  QoTerament.  I  alio  aaiame,  though  thii 
aho  might  be  the  sabjeot  of  debate,  that  both  parties 
to  the  contract  had  in  their  minds,  on  the  lit  of 
August,  the  possibility  of  war,  and  even  the  Drobability 
of  war,  on  the  1st  of  Anffnst.  The  makmg  of  the 
Dolimr  tnd  the  loss  under  it  b3th  accrued  before  the 
tnaking  out  of  war,  which  it  is  agreed  between 
the  parties  oconzred  at  5  o*dlock  on  the  11th  of 
October. 

AU  the  judges,  with  the  exception  of  Yaughan 
^niHsms.  L.J.,  have  held  that  the  plaintiffs  are 
antltled  to  recover  upon  the  policy;  ana  if  I  rightly 
understood  the  reasoning  of  the  learned  Lord  Justice, 
he  thinks  the  policy  was  in  its  inception  illegal,  and 
would  hare  been  equally  illegal  even  if  no  war  had 
interrened.  He  does  indeed  say  that  there  could 
hsTe  been  no  daim  if  war  had  not  occurred;  but  he 
ii  mistaken,  since  the  assumed  imminence  of  the  war 
sod  the  seizure  of  the  Transvaal  Government  might 
hsTe  occurred  even  if  war  had  finally  been  averted. 

The  difficulty  I  have  in  dealing  with  the  learned 
judge's  judgment  is  that  I  do  not  trace  any  doftnite 
piODosition  as  to  what  interest  of  the  state,  or  what 
paDiio  injury,  is  supjposed  by  him  to  be  involved; 
oat  at  all  events,  m  whatever  sense  the  learned 
judge  uses  this  phrase,  it  is  upon  this  general 
ippouiid  alone  that  he  decides  against  the  plaintiHli. 
Now,  as  I  have  said,  I  understand  the  judgment  of 
Ysnghan  Williams,  L.J.,  is  put  upon  the  aole  grouud 
ihife  this  poUoy  is  against  public  policy.  He  puts  it 
at  various  parts  of  his  judgment  in  different  ways. 
Hs  oidls  it  a  contravention  ox  public  interest,  injurious 
to  tiie  country,  inconsistent  with  public  du^,  repug- 
aamt  to  the  interests  of  the  state,  and  no  doubt  uiers 
ne  equivalent  phrases  to  be  found  in  many  judff- 
maitB  where  their  application  is  expounded ;  but  (£e 
leaoied  judge,  beyond  using  these  phrases,  does  not 

Eon  to  SKplain  in  what  sense  they  are  used,  and 
w  and  on  what  principles  of  law  the  policy  in 
qosition  was  unlawfoL 

I  do  not  think  that  the  phrase  *'  against  public 

polioy  "  is  one  which  in  a  cowt  of  law  explains  itself. 

Ildoes  not  leave  at  large  to  each  tribunal  to  find  that 

apartioolar  oontract  is  acafaut  public  policy.    If  such 

a  principle  were  admitted,  I  should  very  much  concur 

with  what  Serjeant  MarshaU  said  in  the  first  edition 

of  his  work  on  marine  insurance  a  century  ago :  "  To 

sfow  or  insinuate  that  it  might,  in  any  case,  be  proper 

'v*  judge  to  prevent  a  party  from  availing  hmiself 

of  an  indisputable  principle  of  law,  in  a  court  of 

jsitios,  upon  the  ground  of  some  notion  of  fancied 

giliqy  or  expedience,  isa  new  doctrine  in  Westminster 

Ban,  and  has  a  direct  tendency  to  render  all  law  vague 

•eduaoertain.    A  rule  of  law,  once  establiihed,  ought 

toxemain  the  same  till  it  be  annulled  hy  the  Legis- 

Istore,  which  aUme  has  the  power  to  dedde  on  tiie 

policy  or  expedience  of  repealing  laws  or  suffering 

ftsB  to  ramain  in  force.     What  politicians  oaO 

gps<lisnce  often  depends  on  momentary  conjunc- 

hnii,  aod  is  frequently  nothing  more  than  the  fine- 

*pni  neoulations   of   risionary   theorists,  or   the 

joggistlons  of  party  u^  faotton.    If  expedienoe, 

wsfore,  should  ever  be  set  up  as  a  foundation  for 

«o  jadgmenii  of  Westminster  Hall,  the  necessary 

gooquenoe  muit  ba  that  a  judge  would  be  at  fall 

wt^  to  depaiijb  to-morrow  from  the  precedent  he 

m  hiiasalf  established  to-day ;  or  to  apply  the  same 

MaoQs  to  diiferenti  or  diibrent  decisions  to  the 


same  oboumstanoes,  as  his  notions  of  expedience 
might  dictate.'' 

But  I  do  net  think  the  law  of  Bagland  does  leave 
the  matter  so  much  at  large  as  seems  to  be  awumed. 
In  treating  of  various  braaehes  of  the  law  learned 
persons  have  analyzed  the  sources  of  the  law,  and 
have  sometimes  expressed  their  opinion  that  such  and 
such  a  provision  is  Dad  because  it  is  contrary  to 
public  poliov ;  but  I  deny  that  any  court  can  invent 
a  new  head  of  public  policy;  so  a  contract  for 
marriage,  Inokerage,  the  creation  of  a  perpetuity 
oontract,  in  restraint  of  trade,  a  gaming  or  wagering 
conteaot,  or,  what  is  relevant  here,  the  aisisting  of  the 
king's  enemies,  are  all  undoubtedlv  unlawful  things ; 
andyoumay  say  that  it  is  because  they  are  contrary  to 
public  ydikiy  they  are  unlawful ;  but  it  is  because  these 
things  have  been  either  enacted  or  assumed  to  be  by 
the  common  law  unlawful,  and  not  because  a  judge 
or  oourt  have  a  right  to  declare  that  such  and  such 
things  are  in  his  or  their  view  contrary  to  public 
policy.  Of  course,  in  the  application  of  the  principles 
here  insisted  on,  it  is  inevitable  that  the  particular 
case  must  decided  by  a  judge;  he  must  find  the 
facts,  and  he  must  decide  whether  the  facts  so 
found  do  or  not  come  within  the  principles  which  I 
have  endeavoured  to  describe^that  is,  a  principle  of 
public  policy,  reco^ised  by  the  law,  which  the 
suggested  contract  u  infringing,  or  is  supposed  to 
inninse. 

If  this  is  the  true  view,  it  is  not  difficult  to  solve 
the  question  whether  a  coutracb  of  insurance  made 
before  a  war  and  sought  to  bo  enforced  in  respect  of 
a  loss  incurred  before  the  war  is  illegal,  either  in  iti 
inception  or  at  the  date  when  the  loss  was  incurred. 
However  stated  it  amounts  to  this^that  the  thing 
done  most  be  in  its  nature  an  assistance  to  the  public 
enemy,  and  if  there  be  no  public  enemy  there  can  be 
no  aid  given  to  him.  Nor  is  this  a  mere  question  of 
words :  the  importance  of  the  whole  region  of  public 
polio  V  involved  makes  the  exirtenoe  of  war  actually 
existmff  at  tne  time  of  the  creation  of  the  contract  or 
its  fulfilment  necessary.  I  will  assume  for  my 
present  purpose  (though  I  think  it  might  well  be 
debated)  that  the  Transvaal  Go.  did,  to  quote  the 
languagft  of  Yaughan  Williams,  L.J.,  *' enter  into 
this  contract  with  a  view  to  the  imminent  war  which 
might  or  might  not  break  out  with  Ghreat  Britain.'' 
I  note  that  the  Lord  Justice  uses  the  phrase 
"  imminent,"  and  one  is  disposed  to  ask.  Does  that 
word  represent  a  principle  capable  of  logical  applica- 
tion to  tne  propositions  ultimately  arrived  at?  It  is 
notorious  that  for  many  years  the  Transvaal  Govern- 
ment had  been  purchariog  and  storing  up  arms  and 
ammunition  to  an  enormous  extent  which  could  have 
no  other  object  than  war  with  this  country.  Were 
all  the  contracts  made  with  British  subjects  illegal  P 
or  witii  foreigners,  breaches  of  neutralily  on  the  part 
of  oountries  of  which  such  subjects  were  supplving 
arms  and  ammunition  to  the  expected  enemv  of  the 
British  GovemoaentP  Ko  such  principle  has  ever 
been  affirmed  by  any  lawyer  yet,  and  the  principles 
upon  which  commercial  intercourse  must  cease 
between  ni^ns  at  war  with  each  other  can  only  be 
where  the  heads  of  the  state  have  created  the  state 
of  war. 

Bynkershoek  propounds  the  principle:  [His lord- 
ship read  a  passage  from  QuBsst.  Juns  Publid,  lib. 
1,  oap.  22,  oegiauing  <'  Frmmisi  quem  admodum,'* 
and  ending  "prohibendum  est."]  Throughout  this 
tiie  actual  enstence  of  the  public  enemv  is  assumed, 
and  it  ii,  as  I  have  said,  no  mere  technical  phrase. 
It  must  be  the  enemy  made  so  by  the  public 
authorifef. 

In  oroer  to  produce  the  efliBct,  either  nationally  or 
municipally,  it  must  be  a  w«r  between  the  two 
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Dfttion^.  No  oniract  or  other  traoMotioDB  with  a 
native  of  the  country  which  afterwards  goen  to  war 
it,  affected  by  the  war.  The  remedf  is  indeed  sns- 
pended :  an  alien  enemy  cannot  ene  in  the  courts  of 
either  country  while  the  war  lasti;  but  the  rights  on 
the  contract  are  nn«ffeoted»  and  when  the  war  is  over 
the  remedy  in  the  oourte  of  either  is  restored. 

The  earlier  writers  on  international  law  used  to 
contend  that  some  public  declaration  of  war  was 
enential,  and  Yalin,  writing  in  1770.  does  not 
hesitate  fo  describe  Admiral  Boacawen's  operations 
in  the  Mediterranean  in  1754  as  acts  of  piracy, 
because  no  actual  declaration  of  w^r  had  been  made; 
but  though  it  cannot  be  said  that  that  View  is  now 
the  existing  international  understanding,  it  is 
essentittl  that  the  hostility  muat  be  the  act  of  the 
nation  which  makes  the  war,  and  no  amount  of 
'*  strained  rela^^ions  "  can  affect  the  subjects  of  either 
conntry  in  their  commercial  or  other  transactions  : 
''Quand  le  condncteur  de  I'etat,  le  Sonverain, 
declare  la  guerre  a  un  autre  Sonverain  on  mtend  one 
la  nation  entiSre  la  guerre  d  une  autre  nation.  Oar 
le  Sonverain  repr^sente  la  nation,  et  agit  au  nom  de 
la  sooi^te  entidre,  et  les  nations  n'ont  a  faire,  les 
unes  aux  autres,  qu'en  corps  dans  leur  quaUte  de 
nations.  Oes  d*»ux  nations  sont  done  ennemis ;  et 
tons  les  sujets  de  Tune  sont  ennemis  de  tous  les 
sujets  de  rautre.  L*u4age  est  ioi  con'orme  aux 
pnndpes  "  (Yattel.  liv.  3,  c.  5.  n.  70). 

In  Mutter  v.  Thompaon,  2  Gamp.  610,  Lord 
Bllenborough  held  that  the  voyage  to  Konigsberg  in 
1810,  thoagh  the  relations  were  ver^  strained  between 
this  country  and  Prussia,  British  ships  being  actually 
excluded  from  Pruisia,  and  it  being  objected  that 
this  was  an  enemy's  port,  was  lawful  inasmuch  as  no 
war  was  declared  and  no  act  of  hostility  committed — 
we  could  not  be  said  to  be  at  war,  which  alone  could 
render  the  voyage  unlawful. 

Trading  with  the  king's  enemies  is,  of  course, 
illegal.  Undertaking  by  contract  to  indemnify  t^e 
king's  enemies  against  loss  inflicted  by  the  king's 
foroes  is  also  illegal.  Soch  thngs  are  manifesUy 
milawful;  bat  the  words  "king's  enemies"  are  a 
necessa^  feature  of  the  last  proposition. 

Snb^titutinff  the  word  ''  aUens/'  who  may  posdbly 
or  even  probably  become  the  king's  enemies— and  in 
this  case  the  loss  and  the  policy  were  both  before  there 
were  any  persons  who  could  answer  to  that  description 
— ^it  would  be,  to  my  mind,  to  introduce  a  new 
principle  into  our  law  to  hold  that  the  probability  of  a 
war  should  have  the  same  operation  as  war  itself.  It 
is  war  and  war  alone  that  makes  trading  illegal. 

I  think  no  more  striking  example  of  the  mischief 
which  might  result  from  so  loose  a  mode  of  applying 
the  principle  of  public  poliojr  in  courts  of  justice  could 
be  found  than  the  example  which  elidced  Serjeant 
Marshall's  protest,  which!  have  quoted  above.  Lord 
Mansfield  had  expressed  the  opimon  that  it  was  good 
policy  to  permit  an  insurance  oy  British  underwriters 
of  eoemiee'  goods,  because  we  might  obtain  more  in 
premiums  than  we  should  lose  by  capture ;  but  this, 
in  my  view,  was  plainly  wrong,  and  Yalin,  followed  by 
Potiuer  and  Emergon,  denounced  such  insurance,  and 
said  that  by  the  English  practice  one  part  of  the 
nation  was  restoring  mem  by  insurance  what  another 
part  took  from  then  by  arms. 

If  it  were  competent  to  a  court  of  law  to  consider 
the  question  which  Vaughan  Williams,  HJ.,  pro- 
pounds, whether  npon  principles  of  public  poucy, 
apart  from  the  known  and  ascertained  rule  that 
intercourse  between  nations  at  war  is  forbidden 
(which,  for  the  reasons  I  have  given,  I  think  it  is 
not),  I  should  answer  the  question  in  a  different 
way  from  that  at  which  he  arrives.  Instead  of  a 
known  and  ascertained  rule  which  makes  it  clear 


whether  a  contract  is  unlawful  or  not  each  of  the 
cbntecding  parties  to  a  contract  must  Ibok  all  round 
tho  politi^  horizon,  and  form  a  judgment  whether 
in  some  one  or  more  contingeniues  the  f  nlfilmpnt  of 
it  may  be  injurious  to  bis  own  country  in  the  erent 
of  war ;  atid  I  note  here  agaio  the  word  ''  imminent" 
fii'df  a  place  in  the  learned  judge's  q^aeation.  It 
seems  to  m<«  that  the  hindrance  done  to  the  free  oom- 
merdal  intercourse  between  pations  would  be  far 
more  injarious  to  the  interests  of  both  than  the  iojory 
the  learned  judge  suggests. 

But  further,  as  the  learned  judge .  himself  poiots 
put,  the  question  depends,  not  on  what  aftersraidi 
takes  place,  but  on  whether  the  sappos«d  extract  ii 
illegal  in  its  inception.  The  learned  jad^e  says, 
f*  The  aoddeot  of  no  war  occurring  would  merely 
breirent  anv  daim  arising,  but  would  not.  affect  the 
legality  of  the  contract  or  its  construction."  I  thitk 
the  learned  judge  is  mistaken  here,  because  the 
Transviml  Government  might  have  seized  the  f^>ld 
^Ithongh  no  war  bad  taken  place ;  but  the  proposition 
is  one  which  discloses  the  impnlitic  nature  of  soch  a 
principle.  The  courts  would  have  to  consider 
wheth<>r  war  was  probable  or  *<  imminent,"'  and  the 
joontract  would  have  to  be  regarded  as  illegal,  not 
because  war  occurred,  but  because  war  was  likely  to 
occur.   I  cannot  imagine  worse  public  policy  than  this. 

For  these  reasons  I  think  this  appeal  should  ha 
disnus9ed,  and  I  only  desire  to  add  that  the 
authorities  referred  to  in  the  argument  do  not  justify 
the  propoiition  that  expected  wars  render  a  contract 
ille^  between  citizens  of  the  two  nations  between 
whom  war  is  articipated,  to  lay  down  snob  a  role 
would  be  to  estabUsh  an  entirely  new  code  for  which 
there  is  no  authoritv  in  the  law. 

I  conclude  by  reading  the  words  of  Parke,  B.,  on  tius 
subject  when  im4  vising  vour  lordships'  House  in  J^j^eHon 
T«  iord  BfwvfUow  and  Othera,  4  H.  L.  Gas.  1,  at  p. 
123.  "  To  allow  this  to  be  a  ground  of  judioial  decision 
would  lead  to  the  great<»st  uncertainty  and  ooiif  usicn. 
'It  is  the  province  of  the  statesman,  and  not  the 
lawyer,  to  discuss,  and  of  the  Legislature  to  determine, 
what  is  the  best  for  the  public  good,  and  to  provide  for 
it  by  proper  enactments.  It  is  the  province  of  th^  judge 
to  expound  the  law  only,  the  written  from  the  statutes ; 
the  unwritten  or  common  law  from  the  decisions  of  our 
prederessors  and  of  our  existing  courts,  from  text- 
writers  of  adknowledged  authority,  and  upon  the 
principles  to  be  clearly  deduced  from  them  by  sound 
reason  and  just  inference ;  not  to  speculate  upon  what 
is  the  best,  in  his  opinion,  for  the  advantage  of  the 
community.  Some  of  these  decisions  may  have,  no 
doubt,  been  founded  upon  the  prevailing  and  just 
opinions  of  the  public  good;  for  inatanoe,  the 
iQeirality  of  covenants  in  restraint  of  marriage  or 
trade.  They  have  become  a  part  of  the  recognised 
law,  and  we  are  therefore  bound  by  them,  but  we 
are  not  thereby  authorized  to  estaUiah  as  law  every- 
thing which  we  may  think  for  the  public  ffood|  and 
prohibit  everything  which  we  think  otherwiae.*' 

It  is  not  necessary  to  go  through  all  the  principles 
of  law  which  may  make  a  contract  altogether  illegal 
As  a  wagering  contract  is  illepd,  so  wma  oreating  a 
perpetuity  have  no  operation  in  that  respect,  but  it  is 
enough  for  the  i>urpose  I  have  in  hana.  Th«»y  ars 
defined  legal  principles,  known  to  and  abeolutely 
fixed  as  part  of  our  law,  and  a  judge  is  called  i^kki 
to  bring  the  instrument  he  has  to  conatme  to  the 
t<>st— whether  it  is  or  is  not  within  such  principles ; 
but  I  do  not  think  be  has  any  jurisdiction  to  bring 
into  the  discussion  his  own  views  of  what  he  may 
consider  an  inexiredient  thing  in  his  own  peculiar 
view  of  public  policy.  To  permit  such  a  diacnssioa 
to  arise  it  must  be  a  question  of  some  publio  policy 
recognized  by  the  law. 
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To  apply  what  I  bare  uid,  to  this  case,  I  do  not 
dw7  that  a  judge  hai  a  right  to  oonaider  whether  the 
thiog^  incrimiQated  is  en  adherence  to  the  king's 
enemies,  or  sometiiing  oalonlated  to  assist  them ;  bat 
I  do  not  think  we  are  at  liberty  to  consider  whether 
the  oontraot  might  be  ageinst  pnblio  polioy  because 
one  of  the  parties  to  it  nSight  become  an  alien  enemy 
afterwards. 

For  these  reasons  I  more  your  lordships  that  this 
appeal  be  dismiised  and  the  judgment  of  the  Oourt  of 
Appeal  affinned  with  costs. 

Lord  MAGzrAOHTBf  (read  hy  Lord  Da^}.— I 
assume  that  the  corporation,  which  was  plaintiff  in 
the  action  and  is  now  respondent  here,  wat  to  all 
ioteats  and  purposes  in  the  positton  of  a  natural-bom 
subject  of  the  late  South  African  Bepublic  I  do  not 
think  it  osn  be  entitled  to  any  exceptional  favour  or 
to  any  peouHar  indulgence  by  reason  of  the  fact,  if  it 
be  the  isct,  that  the  bulk  of  its  shareholders  were  of 
Boropean  nationality.  If  all  its  members  had  been 
subjeots  of  the  British  Crown,  tiie  corporation  itsdf 
would  have  been  none  the  less  a  foreign  corpora- 
tion and  none  the  less  in  regard  to  this  countey  an 


I  assume,  further,  thtt  the  seizure  which  has  given 
rise  to  the  daim  on  which  the  action  is  founded  was 
made  by  the  government  of  the  South  African 
Bepublic  in  immediate  contemplation  of  war  with 
this  country,  which  that  government  was  ^en 
determined  at  all  hazards  to  orinff  about  unless  this 
country  would  *  submit  to  conditions  wliioh  no 
sovereign  state  with  a  partide  of  self-respect  coiUd 
entertain. 

Notwithstanding  these  assumptions,  and  notwith- 
standing the  very  able  argument  of  the  learned 
counsel  for  the  appeUants,  it  seems  to  me  to  be 
perfectly  dear  that  there  is  no  defence  to  the  action. 

I  think  the  learned  counsd  for  the  respondent  was 
light  in  saying  that  the  law  recognises  a  state  of 
peace  and  a  state  of  war,  but  that  it  knows  nothing 
of  an  intermediate  state  whidi  is  neither  the  one  thing 
nor  the  others— neither  peace  nor  war.  In  every 
community  it  must  be  for  the  supreme  power,  what- 
ever it  is,  to  determine  the  polioy  of  the  community 
in  regard  to  peace  and  war.  It  is  not,  I  think,  for 
private  individuals  to  pronounce  upon  the  foreign 
relations  of  their  sovereign  or  their  country  and  to 
measure  their  own  responribdtties  arising  out  of  dvii 
contracts  with  fordgners  by  a  standard  of  public 
polioy  which  they  set  up  for  uiemsdves,  even  though 
their  views  may  be  right  in  the  abstract  and  might 
pofsiUy  find  acceptance  with  a  jury  of  tiieir  countey- 
men  if  sudi  a  question  were  within  the  competence  of 
suoh  a  tribunaL  Public  policy,  in  my  opinion, 
requires  a  good  dtiaen  in  matters  of  this  sort  to  con- 
form to  the  rule  and  guidance  of  the  state.  However 
critical  may  be  the  condition  of  affsirs,  however 
imminent  war  may  be,  if  and  so  long  as  the  govem- 
moDt  of  the  state  abstains  from  declining  or  making 
war  or  accepting  a  hostile  diallenge  there  is  peace— 
peace  with  all  attendant  consequences  for  all  its 
subjects. 

The  result,  therefore,  in  the  present  case  in  that, 
however  hcetfle  the  intentions  of  the  South  African 
BApubUo  mav  have  been  at  the  moment  when  this 
gold  was  seized,  the  seizure  must  be  treated  as  a 
sdzuze  in  time  of  peace  between  the  repnblis  and 
this  country. 

The  event  whIdi  happened  was  within  the  terms  of 
the  policy,  and  there  is  no  ground  on  which  the 
uederwriters  can  dispute  their  liability. 

The  appeal,  I  think,  must  be  dismiflsed  with  costs. 

My  noUe  uid  learned  friend  Lord  Shand  concurs 
in  tins  opinion. 


Lord  DAVBT.— I  do  not  tliink  it  necessarjr  to  state 
the  facts  of  this  case,  or  to  discuss  in  any  detail  the 
numerous  oases  which  were  dted  in  the  course  of  €bB 
argument.  I  should,  if  I  were  to  do  so,  be  otdj 
troubling  your  lordships  with  a  repetition  of  what  has 
been  said,  and  I  bdieve  will  be  saiil,  l^  my  noble  and 
learned  friends.  I  will  content  mysdf  by  statfaiff 
condsdy  how  the  case  presents  itsdf  to  my  mind  ana 
the  condunon  to  whidi  I  have  arrived. 

I  think  it  must  be  taken  that  the  respondent 
companv  was  technically  an  alien,  and  becune,  «n 
the  breaking  out  of  liostilities  bet  ween  this  country  and 
the  South  African  BepubUc,  an  alien  enemy.  I  ^eo 
assume,  in  accordance  with  the  dedsion  in  Auheri  v. 
Gray,  3  B.  &  S.  163,  that  the  loss  oooasioned  by  the 
embargo  placed  on  the  goods  by  the  assured's  own 
government  might,  in  ordinary  droumstanoes,  be 
recovered  on  the  policy. 

There  are  three  rules  which  ace  established  in  our 
common  law.  The  first  is  that  the  Ung's  subjects 
cannot  tiade  with  an  alien  enemy — 1.0.,  a  person 
owing  allegiance  to  a  government  at  war  with  the 
king,  without  the  king's  licence.  Bvery  contract 
made  in  violation  of  this  prindple  is  void,  and  goods 
which  ace  the  subject  of  sudi  a  contract  are  liable  to 
confiscation.  The  second  prindple  is  a  corollary  from 
the  ftnt,  but  is  also  rested  on  distinct  grounds  of 
public  polioy.  It  is  that  no  action  can  be  msintamed 
against  an  insurer  of  an  enemy's  goods  or  ships 
against  capture  by  the  British  Gfovemment.  One  of 
the  most  fdbotual  instruments  of  war  is  the  crippling 
of  the  enemy's  commerce,  and  to  permit  sucn  an 
insurance  would  be  to  relieve  enemies  from  the  loss 
they  incur  by  the  action  of  British  arms,  and  would, 
therefore,  be  detrimental  to  the  interests  of  the 
insurer's  own  country.  The  prindple  equiUly 
applies  where  the  insurance  is  made  previondy  to  thie 
commencement  of  hostilities,  and  was,  therefore,  legal 
in  its  inception,  and  whether  the  person  ddming  on 
the  polioy  be  a  neutral  or  even  a  British  subject  if 
the  insurance  be  effected  on  behalf  of  an  alien  enemy. 
The  third  rule  is  that,  if  a  loss  has  taken  place  before 
the  commencement  of  hostilities,  the  right  of  action 
on  a  polioy  of  insurance  by  which  the  goods  lost  were 
insured  is  suspended  during  the  continuance  of  war 
and  rerives  on  the  restoration  of  peace. 

In  the  present  case  the  third  rule  would  have  con- 
stituted a  defence  in  the  present  action ;  but  the 
parties,  bdng  desirous  to  obtain  a  decision  on  the 
merits  of  the  case,  waived  the  objection.  I  have  some 
doubt  whether  it  was  competent  for  thu  parties  to 
take  this  course,  for  it  humbly  appears  to  me  that, 
the  objection bdogonebased on  conriderations  of  public 
policy  affecting  the  soverdgn,  his  courts  should  be  held 
bound  to  take  notice  of  the  plaintiff's  inability  to  sue, 
and  I  do  not  think  that  this  observation  is  inconsistent 
with  Flindt  v.  Waters,  15  East,  260.  But  the  point  is 
now  hapdly  academic,  and  I  do  not  desire  to  mate  it 
a  ground  of  judgment. 

Your  lordships  will  have  observed  that,  in  each  of 
the  rules  on  this  subject  which  I  have  endeavoured  to 
formulate,  the  actual  commencement  of  hostilities  is 
made  the  time  when  and  the  occasion  on  which  the 
rules  come  into  operation.  The  learned  connsel  for 
the  app<)llant  has  endeavoured  to  persuade  your  lord- 
ships to  extend  their  operation  to  a  period  when  the 
relations  between  two  governments  are  strained  and 
war  is  imminent,  though  the  peace  has  not  been  broken 
and  negotiations  are  itill  continued,  on  the  grouods 
tliat  the  same  prindples  of  public  polioy  are  as 
applicable  to  such  a  state  of  tbings  as  to  a  time  of 
actual  hostility.  In  the  case  before  us  he  says  that 
the  seizure  ol  the  gold  by  the  government  of  the 
South  African  Bepublic  was  in  contemplation  of  and 
with  a  view  to  the  eventuality  of  war.     The  sdsore 
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of  the  gold,  however,  was  not  in  itself  an  act  of 
hostility  against  this  conntiy. 

I  am  not  disposed  to  agree  to  snoh  an  extension  of 
the  law,  which  it  appears  to  me  is  onsnpported  hy 
any  authority.  Publio  polioy  appears  to  me  to  m 
always  unsafe  and  treaoherons  ground  for  legal 
dedsion,  and  in  the  present  ease  it  would  not  be  easy 
to  say  on  which  side  the  balanoe  of  convenienoe  would 
indine.  On  the  one  hand,  such  an  extension  of 
the  law  as  your  lordships  are  invited  to  lay  down 
would  certainly  lead  to  interference  with  the  lawful 
contracts  and  commercial  pursuits  of  the  king's 
subjects.  It  might  conceivably  pred^atate  a  state  of 
war  which  it  was  the  object  of  statesmen  to  avert ; 
and  I  think  there  is  great  force  in  the  observation 
made  by  Bomer,  L.  J.,  as  to  the  difficulty  of  determin- 
ing tiie  intention  of  a  foreign  government,  and  the 
embarraisment  which  might  ensue  from  our  courts 
being  obliged  to  decide  a  question  of  that  kind  as  one 
of  £ct.  I  quote  the  following  passage  from  the 
judgment  of  the  learned  Lord  Justice :  <*  I  think  the 
mtention  of  a  foreign  government  at  any  given  time 
ought  hy  these  courts,  for  such  a  purpose  as  that 
which  I  am  now  considering,  to  be  treated  as  con- 
clusively determined  by  the  way  in  which  our 
government  obootes  or  has  choaen  to  deal  with  th«t 
foreign  government,  and  that  where  oar  government 
has  not  treated  the  foreign  government  as  beins 
hostile  at  a  particular  iime,  our  courts  not  to  try  and 
ascertain  what  was  then  in  the  minds  of  the  king, 
president,  or  responsible  ministers,  or  authorities  of 
the  foreign  government.*' 

Against  these  consideratioDs  is  to  be  set  only  the 
possible  but  somewhat  remote  advantage  to  our 
government  which  might  accrue  from  the  enforce- 
ment of  tiie  rule  contended  for  by  the  appellant. 

I  prefer  to  abide  by  the  limits  of  the  law  as  laid 
down  in  the  dedded  cases  and  by  the  text-writers, 
and  I  therefore  think  that  the  dedsion  of  Mathew,  J., 
and  the  Court  of  Appeal  should  be  affirmed. 

Lord  Bbamfton  (read  by  Lord  Lindley).— I  aoi  of 
opinion  that  the  respondent  is  entitled  to  your  lord- 
ship's jadgment.  At  first  sight  the  case  may  appear 
to  be  uraught  with  difficulty ;  but  when  the  material 
facts,  which  are  few  and  simple,  are  ascertained  and 
understood,  the  difficulty  will,  as  I  think,  be  foand  to 
be  more  apparent  than  reaL 

The  plauitiff  is  a  company  incorporated  under  the 
laws  of  the  South  African  Bepublic  for  the  purpose 
of  working  gold  mines  therein.  The  majority  of  its 
shareholders  are  subjects  of  the  United  Kingdom. 
The  company  has  an  office  and  a  committee  of 
management  m  England,  and  it  was  a  custom  of  the 
company  to  transmit  to  this  country  gold  bullion  for 
sal»*  and  distribution  of  the  profits  amoog  its  share- 
holders. The  company  clearly  must  be  treated  as  a 
subject  of  the  repub'ic,  notwithstanding  the  nation- 
ality of  its  shareholders. 

!l£  the  early  autumn  of  1899  the  company  was,  in 
the  ordinary  course  of  budoess,  about  to  send  to  the 
TJoited  Kingdom  a  large  amount  of  such  bullion,  and 
on  the  1st  of  August  it  effected  a  policy  of  insurance 
on  its  trannt  from  the  mines  to  England  with  uader- 
writers  at  Lloyds,  the  defendaot,  a  British  subject, 
being  one.  Oa  the  2ud  of  October  the  bullion  was 
placed  in  the  maQ  train  at  Johannesburg  for  con- 
veyance to  Cape  To  9vn  en  route  for  its  dettinatiOQ.  It 
reached  Yereeniging,  the  frontier  station  of  the  repub- 
lic, ia  safety;  bat  oait9aTriv«l  there  it  was  adzed  and 
appropriated  by  the  then  government  of  the  repub- 
Uc,  and  became  totally  lose  to  tue  plaintiff.  When 
the  bullion  was  so  seized  there  can  be  no  doubt  that 
the  friendly  rdations  between  this  country  and  the 
South  African   Bepublic  were  much  strained;   but 


both  countries  were  negotiating  for  a  settlement  d 
their  differences,  and  it  was  not  until  the  afternoon  d 
the  11th  of  October  that  war  was  dedared  between 
them,  from  which  date  they  continued  in  open  hostility 
until  the  end  of  May,  1902.  .The  action  wai 
coBunenced  on  the  30th  of  January,  1900.  the 
cradal  issue  between  the  parties  being  whether 
war  had  been  commenced,  or  a  state  of  hostlity 
equivalent  to  a  state  of  war,  so  far  as  the  insuraaos 
was  affected,  was  in  existence  between  the  two 
countries  when  the  seizure  was  made  on  the  2nd  of 
October,  1899.  If  the  answer  was  in  the  affirmative, 
the  plaintiff,  as  a  subject  of  the  repuUio,  could  not 
recover  upon  his  policy  against  uie  defendant,  ao 
English  subject  and  an  alien  enemy  of  the  plaintiffs' 
country ;  for,  although  covered  by  the  words  of  the 
policy,  it  would  have  been  a  loss  happening  during 
the  existence  of  hostilities,  and  within  the  proviio 
which,  according  to  the  language  of  Lord  EUenborongh 
in  Brandon  v.  Curling,  4  Bast,  410,  at  p.  417,  is  in  all 
cases  considered  as  engrafted  in  every  insurance— 
namdy,  **  that  this  insurance  shall  not  extend  to  cover 
any  loss  happening  during  the  existence  of  hostilitiei 
between  the  respective  countries  of  the  assured  aad 
the  assurer."  The  reason  he  assigns  for  this  ii| 
"  beoause,  during  tiie  existence  of  such  hostilities,  the 
subjecto  of  one  country  cannot  allowably  lend  their 
assistance  to  protect  by  insurance  the  property  and 
commerce  of  tiie  subjecte  of  the  other."  The  law  is 
in  other  words  also  explained  by  Willes,  J.,  in  ddiver- 
ing  the  judgment  of  the  Exchequer  Chamber  in 
Eipoiito  V.  Bowden,  6  W.  B..  732,  7  E.  &  B.  763, 
at  p.  779:  •'It  is  now  fully  esteblished  that 
the  presumed  obj(»ct  of  war  hmg  as  much  to 
cripple  the  enemy's  commerce  as  tD  capture  his 
property,  a  declaration  of  war  importe  a  prohibi- 
tion of  commercial  intercourse  and  correspondence 
with  the  inhabitants  of  the  enemy's  country,  and 
that  sudi  intercourse,  except  with  the  licence  of 
the  Grown,  is  illegaL"  If,  however,  the  answer 
to  the  iesue  between  the  parties  ought  to  be,  as 
I  think  it  was  rightly  found  by  Mathew,  L.J., 
in  the  negative,  the  plaintiff  company  was 
clearly  entitled  (subject  to  a  point  which  was 
wdved)  to  recover  its  loss  from  the  defendant  for 
both  the  making  of  the  contract  of  indemnity  and 
insurance  and  tiie  loss  by  sdzure — whidi  was  dmply 
an  outrage  by  the  repablic  upon  its  own  subject^ 
occurred  before  the  declaration  of  war.  By  way  of 
defence  it  was  urged  tiiat  the  seizore  of  the  bullion 
hy  the  government  of  the  republic  was  inddental  to 
actual  or  expected  hostilities  agdnst  her  HCaj^'sty 
Qaeen  Victoria,  and  for  the  purpose  of  supplying  the 
republic  with  funds  to  levy  war  upon  her  Majesty, 
and  that,  coupled  with  the  actual  declaration  of  war 
which  followed,  created  a  state  of  hostiUtf  against  her 
Hbjesty,  and  rendered  the  plaintiff's  claim  for 
indemnity  contrary  to  public  policy  and  irreoover- 
able. 

This  contention,  though  very  ingenious  and  exceed- 
ingly wdl  argued  by  his  learned  counsel,  affords,  in 
my  opinion,  no  bar  to  this  action.  It  was  an 
endeavour  to  extend  the  well-established  principle 
dpsoribed  by  Lord  EUenborongh  so  as  to  meet  the 
drcamstances  of  this  case,  in  which  undoubtedly 
hostile  intentioui  were  made  manifest  by  word 
and  by  action  duriog  the  time  negotiations  for 
peice  were  bdng  earned  on,  though  no  dedara- 
tiou  or  act  of  war  was  made  or  done  until 
after  the  British  Government  had  signified  by  silence, 
on  the  11th  of  October,  the  non-acceptanoe  of  the 
ultimatum  of  the  republic  received  on  theprevioos 
day.  No  dedded  authority  supporting  this  conten- 
tion was  dted  to  your  lordsbips,  while,  in  my 
opinion,  teason  and  good  tense  are  against  it. 
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Bvezy  pnideat  g^yemment  naturally  endeiTonrs 
aad  takes  steps  to  place  itself  in  a  condition  to 
uphold  its  own  ooun^  in  the  poisiUe  event  of  a 
state  of  hostili^  arising  with  any  other  power,  and  it 
would  indeed  be  strange  that  a  declaration  of  war 
should  be  held  to  have  relation  back  to  an  indefinite 
period  of  time  during  which  both  the  hostQe 
countries  believed  themselves  to  be  and  conducted 
themselves  towards  each  other  as  in  a  condition  of 
amity,  and  were  negotiating  with  a  view  to  avoid  any 
rurtnre  of  a  tben  existing  state  of  peace.  I  do  not 
think  it  necessary  to  say  more. 

In  my  opinion  the  judgments  of  Mathew,  L.J.» 
and  of  the  majority  of  the  Court  of  Appeal  ought  to 
be  upheld,  and  this  appeal  dismissed  with  costs. 

Lord  BOBBBTSON.— The  fulness  with  which 
this  very  interesting  case  is  being  discussed  by 
some  of  my  noble  and  learned  friends  may  absolve 
me  from  sayiog  more  than  a  few  words.  I  agree 
that  the  appeal  ought  to  be  dismissed,  but  I  wish  to 
rest  my  concurrence  on  one  definite  ground — ^namely, 
that  at  the  date  of  the  seizure  the  SDuth  African 
Bepublic  was  not  at  war  with  Queen  Victoria ;  that 
this  company  was  a  Transvaal  subject,  and  that  the 
nationality  of  its  shareholders  is  immaterial;  that 
the  gold  was  seized  as  sinews  of  a  war  against  Great 
Britain  intended  by  the  seizers  and  morally  in- 
evitable :  these  propositions  I  accept  as  the  con- 
ditions of  the  argument ;  and  it  is  obvious  that  the 
ciroumstance  that  this  gold  was  insured  lessened  fro 
iarUo  the  pressure  of  the  war  once  it  broke  out. 

But  then  the  question  is,  Does  this  state  of  facts 
bring  the  case  witbin  any  prohibition  of  the  common 
law  P  Now,  after  very  cs^ul  consideration  of  this 
question  and  with  a  high  appreciation  of  the  judg- 
ment of  Yaughan  Williams,  £  J.,  I  am  satisfied  that, 
near  as  in  every  sense  the  state  of  things  at  the  time 
of  the  seizure  was  to  war,  it  is  yet  separated  from  it 
by  a  line  of  the  sharpest  and  most  definite  kind.  It 
oannotbe  afl&rmed  that  at  the  moment  in  question 
there  was  a  state  of  war  between  this  country  and 
the  TransvaaU  Tiiat  the  Transvaal  was  a  future 
enemy,  an  intending  enemy,  that  she  was  arming, 
and  that  this  seizure  was  an  act  of  arming — all  this  I 
assume  and  I  believe;  and  if  tiie  principle  of  the 
oases  about  actual  war  really  involved  cases  of  im- 
pending war,  I  should  not  be  deterred  by  the  absence 
of  any  former  decision  from  applying  it.  But  for  the 
purposes  of  the  present  question  there  are,  as  it  seems 
to  me,  but  two  categories— war  and  not  war ;  and  the 
difference  between  the  two  things  is  essential.  The 
present  case  is  perhaps  as  strong  a  case  as  can  occur,  but 
m  it  war  was  still  a  contingency  or  futurity.  To 
extend  the  law's  prohibition  of  trading  with  the 
king's  enemies  to  future  or  contingent  enemies 
wonld  be  subversive  of  the  broad  and  palpable 
dtstmotion  between  peace  and  war,  would  be 
unworkable  in  practice,  and  productive  of  endless 
nnoertainty  and  loss.  I  mention  these  considera- 
tions, not  as  if  we  were  here  as  legislators,  or  had  to 
decide  upon  a  balance  of  general  considerations. 
Bat  the  question  whether  it  is  workable  or  salutary 
is  one  of  the  tests  of  any  legal  doctrine,  and  I  am 
satisfied  that  the  law  against  trade  with  enemies  is 
inapplicable  to  the  events  now  in  question. 

Lord  LiNDLBY. — I  will  not  detain  your  lordships 
by  reoapimlating  the  facts  of  this  case.  I  will  only 
ask  your  lordships  to  bear  in  mind  that  the  policy 
was  effected  and  the  loss  of  the  goods  insursd  took 
place  before  war  was  declared  or  broke  out.  These 
facts  are  of  cardinal  importance. 

Bf fore  considering  the  legality  or  illegality  of  the 
policy,  it  is  desirable  to  consider  the  legal  position 
of  the  company  assured  by  it.    The  company  was 


incorporated  and  registered  according  to  the 
laws  of  the  Transvaal,  and  it  carried  on  business 
there.  It  had  gold  mines  there  and  extracted 
gold  from  them,  and  sent  snch  gold  to  Bngland 
or  Europe  for  sale  and  division  of  profits  amongst 
it|i  shareholders  there.  It  had  also  a  London  office 
and  London  committee  of  management.  For  all  pur- 
poses material  for  the  determination  of  the  present 
appeal  the  company  must,  in  my  opinion,  be  regarded 
as  a  company  resident  and  carrying  on  business  in  the 
Transvaal  although  not  exclusively  there.  It  was 
subject  to  the  laws  of  that  countrv.  When  war  broke 
oat  the  company  became  an  alien  enemy  of  tins 
country :  see  the  American  case  of  Society  for  the 
FropagaUono/the  OospdY.  Wheder,  2  Gall.  104.  If 
it  becomes  material  to  attribute  nationality  to  the 
company  it  wonld,  in  my  opinion,  be  correct  to  say 
that  the  company  was  a  Transvaal  company  and  a 
subject  of  the  Transvaal  Government,  although 
almost  all  its  shareholders  were  foreigners  resident 
elsewhere  and  subjects  of  other  countries.  But  when 
considering  questions  arising  with  alien  enemies,  it  is 
not  the  nationality  of  a  person,  but  his  place  of 
business  during  war  that  is  important.  An  English- 
man carrying  on  business  in  an  enemy's  country  is 
treated  as  an  alien  enemy  in  considering  the  validity 
or  invalidity  of  his  comtnercial  contracts :  M'ConneU 
V.  Hector,  3  Bos.  &  P.  113.  Again,  the  subject  of  a 
state  at  war  with  this  country,  but  who  is  carrying 
on  business  here  or  in  a  foreign  neutral  country,  is 
not  treated  as  an  alien  enemy;  the  validity  of  his 
contracts  does  not  depend  on  his  nationality,  nor  even 
OQ  what  is  his  real  domioil,  but  on  the  place  or  places 
in  which  he  carries  on  his  business  or  businesses: 
Wells  V.  WiUiams,  1  Salk.  46.  As  observed  by  Sir 
William  Scott  in  The  Jonge  Klaasina,  6  C.  Bob.  297,  at 
p.  302,  **  a  man  may  have  mercantile  concerns  in  two 
c  mntries,  and  if  he  acts  as  a  merchant  of  both  he  must 
be  liable  to  be  considered  as  a  subject  of  both  with 
regard  to  the  transactions  originating,  respectively, 
in  those  countries.  That  he  has  no  fixed  oountiog- 
house  in  the  enemy's  country  will  not  be  decisive  "  : 
see  also  The  Portland,  3  C.  Bob.  41. 

I  pass  now  to  consider  the  seizure  and  its  effect  on 
the  rights  of  the  assured  against  the  uoderwriters. 

The  risk  of  loss  by  seizure  by  a  foreign  govern- 
ment was  clearly  insured  against  in  the  sense  that  the 
general  words  of  the  policy  covered  such  a  risk.  But 
even  if  this  particular  risk  is  one  which  cannot  be  law- 
fully insured  against,  the  fact  that  the  general 
words  cover  it  does  not  render  the  policy  illegal  ah 
initio:  the  only  consequence  is  that  the  general 
words  must  be  read  as  subject  to  an  implied  proviso 
that  they  are  not  intended  to  cover  and  do  not  cover 
any  risk  against  which  it  is  unlawful  to  insure. 
Therefore,  if  the  seizure  in  question  could  not  be 
lawfully  insured  against,  the  general  words  ought 
not  to  be  held  to  cover  it.  This  rule  for  dealing  with 
general  words  in  policies  of  insurance  was  formulated 
and  acted  upon  in  Furtado  v.  Bodgers^  3  Bos.  &  P.  191, 
and  Kellner  v.  Le  Mesurier,  4  East,  396,  and  has  been 
recognized  ever  since.  In  those  cases  it  was  held 
that  general  words  did  not  cover  lows  by  capture  by 
British  forces  of  an  enemy's  goodi  insured  before 
war  broke  out. 

This  policy  being  effected  before  war  broke  out,  it 
is  not  invalid  upon  the  ground  that  it  was  when 
made  a  contract  with  a  then  alien  enemy ;  nor  can  it 
be  treated  as  an  invalid  contract  ab  initio  by  reason 
of  the  generality  of  its  terms.  This  was  in  fact 
conceded  by  the  counsel  for  the  appellants  in  his 
reply.  The  question  then  is  reduced  to  this :  Is  the 
seizure  in  question  one  which  it  is  unlawful  to  insure 
against  ? 

One  ground,  and  one  ground  only,  is  invoked  to 
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show  that  it  is,  and  that  giound  ia  the  gvound  of 
pnUio  policy.  A  oontraot  or  other  traosaotion  whidh 
IS  against  pablio  policy — i.e.,  the  general  interest  of 
this  oountiy,  is  illegal;  bat  public  policy  is  a  Tery 
unstable  and  dangerous  foundation  on  which  to 
bnild  until  made  safe  by  decision.  On  this  point  1 
venture  to  remind  your  lordships  of  the  weighty 
observations  of  Alderson,  B.,  and  Parke,  B.,  in  Egerton 
V.  Brovndow, 

The  seizure  of  the  gold  in  the  present  case 
was  a  distinct  gain  to  the  captors.  To  indemnify 
the  owner  of  the  gold  against  the  loss  of  such  gold  is 
clearly  a  benefit  to  the  owner,  and  such  an  indemnity 
is  a  benefit  to  a  person  who  is  regsrded  as  an  enemy 
as  soon  as  war  breaks  out.  But  he  was  not  an  enemy 
when  the  policy  was  effected  nor  when  the  gold  was 
seized,  and  how  it  can  be  a|;ainst  the  policy  of  this 
country  to  keep  faith  with  lum  when  the  war  is  over 
I  fail  to  see.  He  cannot,  of  course,  sue  in  this 
country  during  the  war  if  the  defendants  raise  that 
objection ;  but  they  do  not.  The  contention  is  that 
if  the  war  were  over  this  action  could  not  be  main- 
tained. 

Beference  was  made  in  the  argument  to  such  cas^s 
as  The  Jan  Frederick,  6  0.  Bob.  128,  and  The  Boedes 
Lust,  6  0.  Bob.  233,  to  show  that  contracts  made 
before  war  broke  out,  but  in  contemplation  of  it,  for 
the  protection  of  enemy's  property  against  British 
capture,  will  not  be  recogoiz^  in  this  country.  This 
is  intelligible  enough ;  for  to  recognize  such  contracts 
would  be  to  defeat  the  object  of  this  coontry  in 
effecting  the  capture.  It  would  be  to  undo  by  means 
of  Brituh  tribunals  the  work  done  for  the  British 
nation  by  its  naval  or  military  forces.  Anything 
which  would  produce  or  be  calculated  to  produce  iuou 
an  effect  as  that  would  be  clearly  against  pubUo 
policy,  and  be  judicially  dealt  with  accordingly. 

I  am  unable  mys^t  to  bring  the  present  case  within 
this  principle. 

The  view  that  public  policy  requires  an  extension 
of  rules  already  recognized  so  as  to  meet  the  present 
case  has  been  very  ctearly  presented  by  Yaughan 
Williams,  L. J.,  in  his  judgment 

I  am  unable,  however,  to  arrive  at  the  same  con- 
clusion. His  view  appears  to  me  to  be  based  on  the 
doctrine  which  identifies  every  subject  of  a  state 
with  its  own  govenmient. 

This  doctrine  was  no  doubt  laid  down  in  Contoay  v. 
Oray,  10  East,  536,  and  so  long  as  that  case  stood 
there  was  authority  for  the  proposition  that  an 
ordinary  policy  of  insurance  does  not  cover  a  loos 
occasioned  by  the  seizure  of  the  assured  property  by 
the  government  of  the  country  of  the  assured.  But 
even  before  1861  this  doctrine  can  hardly  be  said  to 
have  been  regarded  as  settled  law ;  it  has  never  been 
accepted  in  America.  The  subject  was  carefully 
examined  in  the  second  editiou  of  Amould  on  Insur- 
ance, vol.  2,  pp.  803,  et  eeq.,  and  in  3  Kent's  Com- 
mentaries, vol.  3,  pp.  292,  ei  eeq.  In  1861,  Aubert  v. 
Qray  finally  repudiated  any  such  geaeral  doctrine 
in  tills  country.  It  was,  however,  unnecessary  in 
that  case  to  decide  whether  such  a  seizure  would 
be  covered  by  a  policy  if  the  seizure  occurred  during 
or  in  contemplation  of  war  with  this  country.  The 
court  left  tms  point  open ;  but  Conway  v.  Gray  does 
not  cover  it,  for  the  embargo  there  in  question  was 
not  an  act  of  hostility. 

A  seizure  after  war  has  broken  out  is  very  different 
from  a  seizure  before  war  has  been  declared  or  has 
actually  commenced. 

It  appears  to  be  settled  that  a  British  subject 
cannot  even  before  war  insure  a  person  against  any 
loss  sustained  by  him  after  the  war  began  and  whilst 
he  is  an  enemy  of  this  country :  aeeFwiado  v.  Bodgere, 
and  Brandon  v.  Curling,    Those  were  cases  of  capture  | 


after  war,  by  the  British  forces  in  the  first  case,  and 
by  ouriJlies  in  tibe  second  case;  and  these  authorities 
go  far  to  show  that  if  the  seizure  here  had  been 
after  war  had  broken  out  the  policy  would  not  have 
covered  such  a  loss. 

But,  apart  from  Conway  v.  Chrayt  10  Bast,  536,  and 
others  based  upon  the  doctrine  there  laid  down  and 
now  exploded,  there  is  no  authority  for  saying  that 
an  insurance  ^ected  before  war  does  not  cover  a 
Sfeizure  of  the  ioeured  property  by  the  government 
of  tlie  assured  in  time  of  peace,  even  if  war  with 
this  cou^ay  is  imminent  and  shortly  afterwards 
breaks  out  between  that  government  and  our  own. 

In  Amoold  on  Insurance,  vol.  1,  p.  102  (2nd  ed.), 
it  is  stated  generally :  "  When  the  party  intended  to 
be  insured  oy  the  policy  does  not  become  an  alien 
enemy  unlal  after  the  loss  and  cause  of  action  have 
arisen,  his  right  to  sue  on  the  policy  is  only  suspended 
during  the  oontinuanoe  of  hostilittos  and  revives  on 
the  restoration  of  peace."  For  this  is  dted  Flindt  v. 
Watertt  which  warrants  the  author's  statement. 

That  case  is  also  useful  as  showing  that,  where  the 
insuranoe  is  legal  in  its  inception  and  the  loss  occurs 
before  war,  an  action  on  the  policy  may  be  success- 
fully brought  even  during  war  if  the  underwriter 
does  not  put  on  the  record  a  special  dilatory  plea. 
The  case  is  an  authority  for  the  course  taken  in  this 
case  of  obtaining  a  decision  of  the  controversy  between 
the  parties  on  its  merits  without  waiting  for  the 
termination  of  the  war. 

The  general  rule  laid  down  in  Amould  is  a  sound 
intelligible  working  rule,  and  covers  the  present  case. 

I  agree  with  Yaughan  Williams,  L.  J.,  in  thinkiii^ 
that  Auberi  v.  Gray  does  not  quite  cover  this 
case;  but  I  cannot  agree  with  him  in  tbinkinff  that 

Sublic  policy  requires  that  this  action  should  be 
edded  In  favour  of  the  underwriters.  War  produces 
a  state  of  things  giving  rise  to  well-known  special 
rules.  It  prohibits  all  teading  with  the  enemy  except 
with  the  royal  licence,  and  dissolves  all  contracts 
which  involve  such  trading :  see  Eepoeiio  v.  Bowden 
But  threatened  war  or  anticipated  war  or  imminent 
war  is  peace,  which  may  not  after  all  result  in  war  ; 
and  to  apply  the  rules  of  war  to  insurances  against 
loss  before  war  breaks  out  would  paralyze  commerce, 
and  often  without  any  real  necessity.  Is  it  for  the 
interest  of  this  country  to  dislocate  trade  because 
international  relations  are  strained  and  war  appears 
probable  to  the  public,  who  do  not  know  and  caonot 
koow  the  real  views  and  resolutions  of  the  govern- 
ments concerned  ?  It  must  be  remembered  that  oon- 
tracts  of  insurance  are  not  by  any  means  the  only 
contracts  which  have  to  be  considered  in  this  connec- 
tion ;  what  affects  them  affects  contracts  of  sale  and 
contracts  of  carriage  both  by  land  aud  sea,  and  in 
fact  affects  the  whole  external  commerce  of  the 
countiy.  Bomer,  L.J.,  saw  this,  as  is  apparent  from. 
hisjudgment. 

Where  a  policy  of  insurance  is  not  void  ah  iniUo  and 
a  loss  from  one  of  the  perils  insured  ag^Dst  happens 
before  war  is  declared  or  bresks  out,  what  defence  can 
be  offered  to  an  action  upon  itP  I  know  of  none 
except  where  the  loss  ia  occasioned  by  British  capture 
fi)llowed  by  war  Of  course,  if  war  breaks  out  berore 
the  action  is  brought  or  before  it  is  over,  the  war 
suspends  its  prosecution,  for  an  alien  enemy  caunnt 
HUM  in  this  country  :  Le  Bret  v.  PapUlon,  4  Bast,  502« 
Tour  lordships  are  a^-k  d  to  invent  a  new  defeuoe 
unheard  of  before,  and  to  sa^  thac  every  policy  on  a 
foreigner's  property  abroad  is  subject  to  the  implied 
condition  that  it  shall  not  be  seized  by  his  own 
government  in  order  to  be  used  against  this  country 
3  war  breaks  out.  Such  a  doctrine,  I  venture  to 
think,  would  paralyze  legitimate  trade  and  be  entirely 
against  Uie  interests  of  this  country. 
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In  my  opimon  the  order  aad  judgment  appealed 
from  ihoald  be  affirmed  and  the  appeal  be  <ii«ni— a^ 
^thoosts. 

Order  of  the  Court  of  Appeal  affirmed  and  appeal 
dismtseed  with  eoet, 

Solicitore,  WaUona,  Johtmn,  Buhh,  &  WhaUon;  Wm. 
A.  Crump  ds  Son, 


Nov.  28. 


€Coutt  of  Appeal. 

Prom  K.  B.  Div,  ) 

{OoUinBy  M.E.,  and  Bomer  and  > 

Mathew,  L.JJ.}  j 

Wright  v.  LBFBvmt.  (o,) 
Negligence — Fremisee  in  dangerous  etaie  of  repair — Key 
to  view  given  by  Jiouse  agent—Invitation-^Oiimer'e 
liability  for  accident 

Landlord  Jieid  liable  for  injury  caused  to  a  stranger 
through  the  front  doortteps  giving  way^  who  had  obtained 
a  key  to  look  over  the  premises,  which  were  to  let,  from 
the  house  agent, 

Applioation  by  the  defendant  for  judgment  or  new 
trial  in  an  action  tried  bstfore  Walcon,  J.,  and  a 
common  jory. 

The  plaintiff  ened  to  recover  damagee  for  personal 
injnriee  under  the  following  circumstances  : 

The  plaintiff  seeing  a  house  belonging  to  the 
defendant  with  the  usual  notice  in  the  window  that  it 
was  to  be  let,  applied  to  the  house  agents  for  the  key. 

After  going  over  the  house  and  inspecting  it,  he 
again  on  the  same  day  saw  the  house  ageuts  and  told 
them  it  was  very  much  out  of  repair,  and  said  the 
tteps  leading  to  tiie  basement  were  positively  danger- 
ous, and  he  asked  whether  the  landlord  would  put  it 
in  repair. 

He  did  not  return  the  key,  saying  he  would  like  to 
look  at  the  house  again,  and  two  or  three  days  later 
he  went  over  the  house  with  a  builder  in  order  to 
have  an  opinion  as  to  what  repairs  he  should  require 
the  landlord  to  do  if  he  made  an  offer  to  take  the 
house. 

On  the  following  day  he  aflrain  went  to  the  house, 
this  time  being  accompanied  by  his  wife,  and  at  he 
was  going  np  tiie  steps  leading  to  the  hall  door  one 
t>f  the  steps  fell  in  and  the  plaintiff  received  the 
injuries  of  which  he  complained. 

At  the  trial  the  plaintiff's  case  was  that,  as  he  was 
tm  the  premises  by  the  defendant's  invitation,  the 
defendant  was  Hable  to  him  in  daoiages,  if  he 
eustained  injury  in  consequence  of  the  premises  being 
in  a  duigerous  condition. 

The  jury  found  that  the  plaintiff  when  the  accident 
nappened  was  ff oing  up  the  steps  for  the  purpose  of 
going  over  the  house;  that  he  was  doing  so  at  the 
home  agents'  request ;  that  the  steps  were  dangerous ; 
that  the  danger  was  not  known  to  the  plaintiff  before 
the  accident ;  that  he  could  not  by  raasonable  care 
have  ascertained  the  danger ;  that  it  was  not  known 
to  the  defendant  or  his  agents;  but  that  if  the 
defendant  had  taken  reasonable  care  in  the  manage- 
ment of  the  house  he  would  have  known  it 

The  jury  explained  their  answer  to  the  last  question 
as  meaning  that  as  the  defendant  knew  that  the  steps 
leading  to  the  basement  were  said  to  be  dangerous, 
he  ou^t  to  have  known  that  the  steps  leading  to  the 
front  door  might  also  be  in  the  saoie  condition. 


(a.)  Beported  by  BssKiins  Bxm,  Esq.,  Barrister- 
at-Law. 


Judgment  having  been  entered  on  the  findings  for 
the  plflAutiff  with  £36  159.,  the  damages  awarded  him 
by  the  jury,  the  defendant  appealed. 

Montague  Lush,  K,C,,  and  H.  C  Davenport,  for  the 
defendant. — ^There  was  no  contractual  relationship 
here  between  the  plaintiff  and  the  defendant,  who 
went  on  the  premises  as  a  mere  Ucensee  at  any  rate 
after  the  first  virit,  and  therefore  the  defendant  owed 
no  duty  to  the  plidbtiff  to  guard  him  against  poerible 
harm:  Le  Lieure  v.  Gould,  41  W.  B.  468,  [1893]  1 
Q.  B.  491 ;  Lane  v.  Cox.  46  W.  E.  261,  [1897J1  Q.  B. 
415;  The  Moorcock,  37  W.  B.  439«  14  P.  D.  64;  Ivay 
V.  Hedaes,  9  Q.  B.  D.  QO,  31  W.  B.  Dig.  134.  More- 
over, the  defendant  had  no  more  knowledge  that  the 
premises  were  dangerous  than  the  plaintiff  himself : 
Indermaur  v.  Dames,  14  W.  B.  586,  L.  B.  1  0.  P.  274. 
The  only  duty  on  the  part  of  the  defendant  was  to 
take  care  that  there  was  no  concealed  danger,  and  of 
this  there  is  no  evidence :  BurcheU  v.  Hidnsson,  50 
L.  J.  0.  L.  101,  29  W.  B.  Dig.  144. 

Kemp,  K,C.,  and  IF.  de  B,  Herbert,  for  the  plaintiff, 
were  not  heard. 

GoLLnrs,  M.B.— This  applioation  must  be  dismissed* 
Iq  my  opinion  on  the  findings  of  the  jury,  the  learned 
judge  had  no  alternative  but  to  enter  judicment  for 
the  plaintiff.  What  the  jury  substantially  found 
was  that  the  plaintiff  went  to  the  house  by  the  invita- 
tion of  the  defendant.  The  defendant  complains  of 
that  finding  on  several  grounds  and  says  that  when 
the  plaintiff  went  to  the  house  after  the  first  time  he 
went  there  at  his  own  risk  and  was  in  the  position  of 
a  mere  Ucensee.  It  was  sought  to  put  him  among 
the  class  of  persons  towards  whom  uie  duty  of  the 
owner  of  the  premises  is  less  than  it  is  towards  persons 
who  come  on  the  premises  by  his  invitation,  and  that 
he  could  only  be  liable  for  that  which  constituted 
a  trap.  In  the  case  of  Indermaur  v.  Dames, 
Willes,  J.,  said  that  the  owner  is  liable  if  he 
knows  or  ought  to  know  of  the  danger,  and,  there- 
fore, that  disposes  of  the  finding  of  the  jury  that 
in  ftMt  neither  the  defendant  nor  his  agents  knew 
that  the  steps  were  dangerous.  Then  it  was  said  that 
the  plainti£f  was  not  on  the  premises  on  the  day  when 
the  accident  happened  by  the  invitation  of  the 
defendant.  The  key  had  been  lent  to  bJm 
on  the  previous  occasion  and  he  had  failed 
to  return  it.  The  jury,  however,  came  to  the  condu- 
sion  that  the  subsequent  virits  to  the  house  was  an 
incident  of  the  arrangement  between  the  purties,  and 
that  was  a  question  of  fact  to  be  considered  and 
determined  by  the  jury.  It  cannot  reasonably  be 
urged  that  the  invitation  of  the  defendant  to  the 
plaintiff  to  look  over  the  house  was  limited  to  the  first 
looking  at  the  matter  from  a  commonsense  view. 
It  follows  therefore,  that  the  plaintiff  was  in  the  same 
position  on  the  second  visit  as  he  was  on  the  first. 
The  only  other  finding  questioned  by  the  defendant 
was  the  last— namely,  that  if  reasonable  care  had  been 
taken  in  the  management  of  the  house  the  defendant 
would  have  known  of  the  dangerl  Mr.  Lush  said 
that  the  only  means  which  the  evidence  showed  that 
the  defendant  possessed  for  leaminsr  the  dajigerous 
condition  of  the  steps  was  what  he  nad  learnt  about 
them  from  the  plaintiff.  He  argued,  therefore,  that  as 
the  only  evidence  of  the  defendants  or  his  agent's 
knowledge  was  that  which  his  agent  had  been  told  by 
the  plaintiff  himself  about  the  condition  of  the  base- 
ment steps,  any  inference  which  they  ought  to  have 
drawn  therefrom  pointing  to  the  probable  dangerous 
condition  of  the  door  stm  the  plaintiff  was  in  quite 
as  good  a  position  to  draw  as  they  were.  It  was 
clearly  open  to  the  jury  to  take  into  consideration 
other  posrible  sources  of  information,  and  the  question 
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of  knowledge  was  not  one  of  law  bat  one  of  f sot  for 
the  jnry.  As  the  findings  stood  there  was  ample 
authority  for  holding  that  the  defendant  was  under 
an  obligation  to  tste  steps  to  guard  the  plaintiff 
agamst  any  danger  on  his  premises  whioh  he  inew  or 
ought  to  have  known,  and  which  the  plaintiff  did  not 
know.  ^  There  being  evidence  to  justify  the  findings 
of  the  jury  their  judgment  must  stand. 

BoMSB  and  Mathbw,  L.JJ.,  gave  judgment  to  the 
effect. 


Appeal  dismissed. 

Sdioitors,  Procter  &  Orimes;  OartKew  &  Wl^eeler. 


From  Chan.  Div. 
( Vaughan  Williams, 
Ooasens-Hardy, 
And  Chan.  Div, 


[}han.  Div.  \ 

iams,  Stirling,  and  r 
Lardy,  L. JJ.)  ( 

Wv.  (Joyce,  J.).     / 


Oct.  29. 


In  re  Lawlby. 
Zaiseb  v.  Lawxby.  (a.) 

Power — Appointment — General  power  to  appoint  hy  will 
— Seeuriiy/or  loan — Covenant  to  appoint— Priority— 
(hneral  debts — LiahiUty  of  appointed  fund. 

Where  there  is  a  general  power  to  appoint  hy  wiU  only, 
an  appointment  hy  will  made  in  favour  of  a  creditor  in 
pursuance  of  a  covenant  in  a  mortgage  in  consideration  of 
money  lent  to  the  donee  of  the  power  during  his  lifetime 
will  not  give  tJuU  creditor  priority  over  tJie  other  credi- 
tors of  the  donee* s  estate. 

Lady  Wenlock,  by  her  will,  gave  to  her  son,  the  Hon. 
F.  G.  Lawley,  a  general  power  to  appoint  a  sum  of 
£10,000  by  will.  In  default  of  appointment  this  sum 
was  to  form  part  of  her  residuary  estate. 

By  a  mortgage,  dated  the  7th  of  April,  1892,  Mr. 
Lawlejr  covenanted  with  Mr.  G.  F.  Perkins,  in  con- 
sideration of  a  loan  to  him  of  £1,000  bearing  interest 
at  8  per  cent.,  that  he  would  immediately  sign  his 
will,  which  was  already  prepared  and  bore  even  date 
with  the  mortgage,  whereby,  in  exercise  of  the  testa- 
mentary power  of  appointment  under  his  mother's  wiH, 
he  appointed  that  the  trustees  of  the  will  should  stand 
possessed  of  the  sum  of  £10,000  and  the  investments 
representing  the  same  upon  trust  to  pay  to  the  mort- 
gagee thereout  in  preference  and  priority  to  all  ot^er 
payments  the  said  sum  of  £1,000  and  all  interest 
thereon ;  and  that  he  would  not  revoke  or  alter  his  will 
without  the  consent  in  writing  of  the  mortgagee. 
This  will  was  signed  on  the  same  day  as  the  mort- 


^; 


awley  died  on  the  18th  of  September,  1901,  without 
having  changed  or  altered  his  will  except  bv  certain 
codicils  changing  his  executors.  The  whole  of  the 
said  sum  of  £1,000,  together  with  arrears  of  interest, 
was  then  due. 

Shortly  after  Mr.  Lawley's  death  this  action  was 
commenced  by  creditors  for  the  administration  of  his 
estate.  The  trustees  of  Lady  Wenlock's  will  paid 
into  court  to  the  credit  of  the  action  certain  honia  of 
the  nominal  value  of  £8,200,  which  represented  a  part 
of  the  £10,000  over  where  Mr.  Lawl^  had  a  testa- 
mentary power  of  appointment.  Mr.  rerkins  having 
died,  his  executors  t(x>k  out  a  summons  in  the  action 
asldnpf  for  payment  of  the  sum  due  to  them  from  the 
sum  m  oomrt,  or  in  the  alternative  that  they  might 
rank  as  creditors  of  the  estate. 

Badoock,  K,0.y  and  E,  Fordf  for  the  applicants. — 
This  sum  of  £10,000  can  only  become  general  assets 


(a.)  Beported  by  J.  I.  SmtLDra  and  0.  W.  Msad, 
Bsqrs.,  Barristers-at-Law. 


of  the  estate  by  the  act  of  the  appointor  in  exerciiing 
his  power,  but  the  other  creditors  cannot  take  it 
against  the  other  acts  of  the  appointor:  In  re 
Newnham's  Estate,  W.  N.,  1881,  69.  The  rule  as  to 
sums  becoming  general  assets  only  applies  where  the 
appointment  was  to  volunteers :  In  re  Roper,  36  W.  B. 
760,  39  On.  D.  482.  Where  the  appointment  is  for 
value  there  is  no  rule  that  a  general  testamentary 
provision  should  not  so  hold  as  to  give  an  appointee 
a  preferential  right  over  other  creditors. 

H.  Wace,  for  the  respondents.— VHiere  a  general 
power  of  appointment  is  exercised  by  will,  such 
property  becomes  subject  to  the  debts  of  the  testator, 
ana  the  appointee  is  trustee  of  the  creditors :  Farwell 
on  Powers  (2nd  ed.),  pp.  254-5 ;  Jenny  v.  Andrews,  6 
Madd.  264;  Williams  v.  Lomas,  16  Beav.  1 ;  Fleming 
V.  Buchanan,  3  De  G.  M  &  G.  976  ;  In  re  Hodgson, 
47  W.  B.  443,  [1899]  1  Oh,  666.  In  re  Newnham's 
Estate  is  distinguishable. 

Badcock,  K.O,,  replied. 

July  29.— JoYOB,  J.— The  Honourable  Franois 
Charles  Lawley,  under  the  will  of  his  mother.  Lady 
Wenlock,  had  a  general  power  to  appoint  by  will  a 
sum  of  £10,000,  whidi,  in  default  of  appointment, 
was  to  go  as  part  of  the  residuary  estate.  He 
borrowed  a  sum  of  money,  and  as  part  of  the  security 
covenanted  forthwith  to  miJce  a  will  exercising  this 
power  of  appointment,  so  that  the  loan  should  be  a 
nrst  ohtme  upon  the  fund,  and  not  to  revoke  such  a 
will,  ao  made  a  will  accordingly  and  died.  The 
question  now  is,  whether  the  applicants,  who  are  the 
legal  personal  representatives  of  the  lender,  have  as 
againsc  the  appomted  fund  any  priority  over  other 
creditors. 

In  Fleming  v.  Buchanan,  3  De  G.  M.  &  G.  976, 
at  p.  980,  the  law  is  thus  laid  down  by  Eoight- 
Bruce,  L.  J. :  "  On  whatever  ground  it  was  originally 
so  held,  it  is  and  has  for  a  long  time  been  the  settled 
law  of  the  country,  that  if  a  man  having  a  power, 
and  a  poorer  only,  over  personal  estate  to  appoint  it 
as  he  will,  exercises  the  power  by  a  testamentary 
appointment,  the  property  becomes  subject  in  a 
certain  order  and  manner  to  the  payment  of  his  debts 
whatever  may  be  the  intention  or  abience  of  inten- 
tion upon  his  part."  The  order  there  mentioned  is 
the  order  in  which  assets  generally  are  applied  in 
payment  of  debts  according  to  the  table  set  out  in 
Jarman  on  Wills  (5th  ed.),  vol.  2,  p.  1430.  This  state- 
ment of  the  law  is  not  confined  to  the  case  of  a  power 
to  appoint  by  will,  but  extends  also  to  a  power  to 
appoint  by  deed  or  will  when  the  appointment  is 
nuide  bv  will.  The  earliest  case  I  have  found  upon 
this  subject  is  one  of  TJiompson  v.  Towne,  Prec 
Oh.  52,  2  Eq.  Oa.  Abr.  466.  There  a  testator,  at 
the  time  of  ms  death  having  a  power  of  appointment 
by  will  over  a  sum  of  £500,  exercised  such  power  by 
his  will  in  favour  of  legatees.  The  Lord  Keeper 
Somers  decreed  this  £500  to  be  assets  to  pay  the 
debts  of  the  plaintiff,  a  creditor ;  and  it  is  stated  in 
the  reports  that  on  appeal  to  the  House  of  Lords  this 
decree  was  affirmed,  but  upon  what  precise  grounds 
does  not  appear. 

When  the  power  is  to  appoint  by  deed  or  will,  the 
appointee  under  an  appointment  by  deed  for  srood 
consideration  takes  in  priority  to  creditors.  Thus, 
for  example,  in  LasseUs  v.  Lord  Comwallis,  2  Yem. 
465,  Free.  Oh.  232,  and  2  Eq.  Oa.  Abr.  467, 
Lord  Oomwallis  in  the  settlement  on  his  marriage 
reserved  a  power  to  diarge  an  estate  with  any  sum 
not  exceedmg  £3,000  for  such  purposes  as  he  should 
think  fit.  Upon  a  sale  he  by  deed  appointed  this 
£3,000  to  the  purchaser  as  a  collateral  security  for 
the  enjoyment  of  his  purchase,  and  if  no  incumbranoe 
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arose  the  appoiDtment  was  to  be  void.  No  incam- 
braoce  hayiii«  arisen,  by  his  will  he  bequeathed  the 
£3,000.  The  Lord  Keeper  Wright,  following  TJump- 
ion  y.  Towne.  decreed  the  £3.000  to  be  assets  of  Lord 
Comwallis  and  aabject  to  the  collateral  security  to 
be  applicable  in  payment  of  debts.  In  Dauheny  v. 
Cockbum,  I  Mer.  626,  at  p.  639,  Sir  William  Grant 
speaks  of  the  general  equity  of  creditors  to  have  what 
is  appointed  to  a  volunteer  ooosidered  as  assets  if 
wanted  for  thepaymtnt  of  debts :  »ee  also  in  Ewart 
V,  Ewart,  1  WL  B.  466.  11  Hare  276,  at  p.  286,  per 
Lord  Hatherley  when  Vice- Chancellor.  It  is  coa- 
tended  in  the  present  case  that  the  creditor  who  lent 
money  ux>on  the  faith  of  the  covenant  is  not  a  volun- 
teer as  against  the  appointed  fund.  But  although 
in  the  case  of  a  general  power  to  appoint  by  deed,  or 
to  appoint  by  deed  or  will,  a  contract  to  ex^ute  the 
power  is  aided  as  a  defective  execution,  this  is  not 
so  when  the  only  power  to  appoint  is  by  mil.  The 
grantmg  of  relief  against  the  defective  execution  of 
a  power,  is  subject  to  the  general  rule  that  equity 
will  not  assist  in  defeating  the  intention  Of  the 
person  creating  the  power  that  no  appointment 
should  be  made  but  by  a  revocable  inntrument  :  Refd 
V.  Shergold^  10  Ves.  370,  and  Cooper  v.  Martin^  per  Bolt, 
L.J.,  15  W.  B.  5,  L.  B  3  Ch.  App.  47,  at  p.  58.  If 
the  applicants  were  to  succeed  in  the  present  esse 
the  result  would  practically  be  that  a  donee  of  a 
general  power  to  appoint  by  i^Ol  could  always  make 
an  efBdotual  appointment  by  an  instrument  inter  vivoa. 
The  oonrt  will  not  decree  specific  performance  of  a 
covenant  to  execute  a  power  where  it  is  only  a  power  to 
appoint  by  wilL  Sach  a  covenant  creates  no  specific 
ohargey  and  a  breach  of  it  merely  a£Eards  grouad  for  a 
elajm  to  damages:  In  re  Parkin,  Hill  v.  Schwarz, 
41  W.  B.  120,  (1892)  3  Oh.  510,  an  authority  which 
is,  I  think,  reaUy  decisive  of  tbe  present  case.  Much 
relianoe  was  placed  by  the  applicants  upon  the  state- 
ment or  didum  of  Kay,  L.  J.,  then  Kay,  J.,  in  In  re 
Boper,  39  GL  D.  at  p.  487,  where  it  is  said:  «  There  is 
no  doubt  that,  in  case  of  a  man  who  has  a  general 
nower  of  appointment,  and  exerdses  it  by  will  in 
favour  of  volunteers,  the  property  so  appointed  will 
be  considered  as  assets  for  the  payment  of  his  debts." 
I  do  not  think,  however,  that  it  was  intended  there  to 
make  any  distinction-- in  the  case  of  an  appointment 
by  will — ^between  an  appointment  to  volunteers  and  one 
to  other  persons.  If  it  was,  I  think  the  statement  is 
ioaccnrate  or  misleading. 

The  truth  is  tiiat  everyone  takin|^  under  an  appoint- 
ment by  will,  though  a  creditor,  is  merely  a  volun- 
teer as  between  himself  and  the  creditors.  The  books 
BO  doubt  speak  of  a  legacy  for  good  consideration — 
e.g.,  a  legacy;  to  a  widow  in  lien  of  dower  or  to  a 
ORditor  in  satisfaction  of  his  debt,  and  when  the 
other  creditors  have  been  paid  sndi  legatees  as 
between  themselves  and  other  legatees  may  he  entitled 
to  priority.  Still  they  are  only  legatees^  and  in 
lespeot  of  the  legacy  volunteers  as  between  them- 
selves and  the  general  body  of  creditors. 

The  reiDlt,  if  I  am  right,  is  that  the  applicants  have 
no  priority  as  against  the  appointed  fund  over  other 
ereditorsy  and  there  must  be  a  declaration  accordingly. 

The  applicants  appealed. 

Badcoek,  JT.C,  and  E.  Ford,  for  the  appellants. 

Hughee^  K,0,,  and  Wace,  for  the  respondents. 

Badfoek,  K.CL,  replied. 

The  following  authorities  were  referred  to  in 
addition  to  those  dted  in  the  court  below :  Sohinson . 
V.  Ommanney,  31  W.  B.  5i25,  23  OhTD.  285 ;  Tounu- 
hend  V.  Windham,  2  Yes.  sen.  1 ;  Vaughan  v.  Voflr^der^ 
«fegen,  2  W.  B.  293,  2  Dreiv.  165 ;  Sainton  v.  Ward, 
2  Atk.  172 ;  In  re  Harvey*$  Estate,  Godfrey  v.  Harhen, 


28  W.  B.  73 ;  In  re  Parkin,  SUl  v.  Schwarz,  41  W.  B. 
120,  [1892]  3  Oh.  510  ;  Goylmer  v.  PaddiaUm,  2  Vent* 
353,  8.0.  sub.  nom.  Goilmere  v.  Battieony  1  Vem.  48 ; 
George  v.  Milbanke,  9  Ves.  190. 

Yauqhan  Williams,  L.J.— I  think  that  the  judor- 
ment  of  Joyce,  J.,  is  right  and  must  be  a£Brmed.  In 
this  case  Mr.  Lawley,  who  under  the  will  of  his  mother 
bad  a  general  power  to  appoint  by  will  a  sum  of 
£10,000,  which  iu  default  of  appointment  was  to  go 
as  part  of  her  residuary  estate,  borrowed  £1,000,  and 
as  part  of  the  security  covenanted  forthwith  to  make 
a  will  exercising  the  power  of  appoint ODient  for  the 
purpose  of  securing  the  payment  to  the  lender  of  the 
said  £1,000  and  interest.  He  exercised  the  power  of 
appointment  by  his  will  and  died.  The  question 
wluoh  we  have  to  decide  is  whether  the  applicants, 
who  are  the  legal  personal  representatives  of  the 
lender,  have  as  against  the  appoitited  fund  any  charge 
or  any  priority  over  the  other  creditors.  There  can  be 
no  doubt  bnt  that  both  real  and  personal  estate  subject 
to  general  powers  of  api>ointment  become  assets  for 
the  payment  of  the  appointor's  debts  if  the  power  is 
exercised  in  favour  of  volunteers.  The  power  must, 
of  course,  be  exerdsedi  but  provided  the  general 
power  is  exercised  the  estate  becomes  assets.  It  is 
said,  however,  that  this  proposition  is  only  good  as 
against  volunteers.  Mr.  Badcoek  has  argued  before 
us  that  the  representatives  of  the  mortgagee  in  the 
present  case  are  not  volunteers,  the  mortgagee  having 
purchased  the  exercise  of  the  appointment  by  the  loan 
of  £1.000. 

Now  in  Fleming  v.  Buchanan  Knight-Bruce,  L.  J«, 
in  the  passage  dted  by  Joyce,  J.,  in  his  judgment, 
says :  [His  lordship  read  the  passage,  and  continued :] 
Our  attention  was  called  to  the  fact  that  Knight!- 
Bruoe.  L.J.,  in  this  passage  does  not  use  the  word 
volunteer  at  all,  ana  it  is  suggested  that  the  rule  as 
laid  down  by  the  Lord  Justice  applies  equally  whether 
the  person  in  whose  favour  the  general  power  is 
exercised  is  a  creditor  or  a  volunteer.  I  somewhat 
doubt  myself  whether  the  Lord  Justice  did  intend  to 
lay  down  the  rule  as  widely  as  this,  and  I  am  not  sure 
that  it  would  have  been  right  so  to  do.  It  will  be 
observed  that  the  Lord  Justice  was  dealinp^  with 
a  case  in  which  a  general  power  was  exercised  by 
testamentary  appointment,  and  in  which  tliere  wte 
no  suggestion  of  an  antecedent  charge  or  of  a  covenant 
to  exercise  the  power,  and  in  which  there  is  nothixtfr 
to  show  that  there  was  any  power  exercisable  by  deed 
as  well  as  by  will.  Now,  if  one  applies  the  rule 
laid  down  by  the  Lord  Justice  to  a  case  of  the 
exerdse  by  testamentary  a^jpointment  of  a  power 
only  exercisable  by  wiU  it  does  not  seem  to 
matter  one  bit  whether  one  limits  the  role, 
that  the  exercise  of  a  general  power  of  appoint* 
ment  makes  the  subject  ox  it  assets  for  the  appokitor's 
debts  to  volunteers  or  dees  not  do  so,  because  in  my 
oj^inion  in  such  a  case  everyone  who  takes  under  the 
will  exercising  the  power  necessarily  is  a  volunteer. 
The  judgment  of  Stiriing.  L.J.,  then  Stirling,  J.,  in 
In  re  Parkin  makes  it  dear  that  a  contract  to  leave 
by  will  on  the  part  of  one  who  is  merdy  donee  of  a 
testamentary  power  of  appointment  cannot  be  enforced 
by  a  judgment  or  decree  for  specific  performance,  and 
it  is  equcdly  clear  that  the  revocation  of  a  will  made 
in  pursuance  of  such  a  contract  cannot  be  restrained. 
The  basis  of  this  judgment  is  that  the  donor  of  a  power 
exerdsable  by  will  only  does  not  intend  that  the 
power  should  be  exercised  until  death.  The  donor 
means  the  power  to  remain  capable  of  execution  till 
the  death  of  the  donee  of  the  power,  and  the  court  will 
not  assist  to  defeat  l^e  intention  of  the  donor.  This 
being  so,  all  that  the  lender  of  the  money  got  by 
tihe  covenant    in     the    mortgi^    deed  was    tte 
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oorenaiit  and  the  right  to  damages  for  breach  of  it 
9o  did  not  under  the  deed  get  any  priority  or  charge 
vhataoever.  The  exerpjae  of  the  power  soakes  the 
fond  assete  at  the  moment  of  death,  and  cannot 
do  10  before.  It  follows  tiiat  the  position  of 
the  lender  in  whose  fkvonr  the  power  was 
exercised  is  that  of  a  legatee  taking  by  the 
boonty  of  the  testator;  he  could  not  at  any 
time  before  the  death  of  the  testator  have  asserted 
any  title  to  or  charge  on  this  personal  estate.  In 
troth,  eyezTone  taking  under  a  will  is  a  Tolnnteer 
even  thouffh  the  testator  may  haye  bem  under  some 
contractual  obligation  to  mike  the  appointment.  I 
prefer  to  base  my  judgment  on  my  conclusion  that 
the  lender,  the  morteagee,  Mr.  Perkins,  was  in  fact  a 
ToluDteer,  because  I  have  no  doubt  myself  that  this 
rule  maldng  real  and  personal  estate  subject  to 
general  powen  of  appointment  assets  for  the  payment 
of  the  appointor's  debts  was  a  rule  laid  down  iu 
faTour  of  creditors  against  rolunteers,  and  I  doubt 
Tery  much  whether  the  original  rule  had  any  reference 
to  uie  priority  of  secured  over  unsecured  creditors. 

SnBLnro,  L.J. — ^I  am  unable  to  diffSsr  from  the 
reasoning  of  Joyce,  J.,  and  after  what  has  been  said 
by  him,  and  eM  in  this  court,  I  have  very  few 
ODsenrations  to  make.  It  is  important,  in  my  opinion, 
to  bear  in  mind  in  dealing  with  this  case  that  the 
mortgagor  had  no  power  of  appointment  by  deed, 
and  consequently  the  mortgage  which  was  executed 
by  him  was  ineffectual  to  create  a  charse  on  the  fund, 
which  was  the  subject  of  the  power  ox  appointment, 
or  to  bind  that  fund  in  any  way*  I  think  that 
the  case  of  Beid  t.  Bhergoid^  and  what  is  there 
laid  down  bjr  Lord  Bldon,  is  a  dear  authority  for 
that  proposition*  For  the  reasons  which  were 
given  in  the  case  which  I  myself  decided  of  In  re 
Parkin,  and  to  which  I  adhere,  I  think  that  the 
covenant  on  the  part  of  the  mortgagor  contained 
in  the  mortgage  deed  to  execute  the  power  of  appoint- 
ment by  wffi  was  incapable  of  being  enforced  by  way 
of  specific  performance^  and  for  the  same  reasons  I 
think  that  the  covenant  net  to  revoke  the  will,  when 
made,  could  not  be  enforced  by  injunction.  Now,  that 
being  so,  it  seems  to  me  that  the  mort;f;age  deed 
amounted  to  personal  security  and  nothmg  more. 
What  the  mor&affees  got  by  virtue  of  that  deed  con- 
sisted simply  of  tne  personal  covenant  of  the  mort- 
gagor, and  as  regards  the  fund  itielf  the  mortgagees 
were  content  to  accept  such  a  title  as  the  will  of  tiie 
mortgagor  could  confer  upon  them— that  is  to  say,  a 
title  wMoh  depended  on  the  bounty  of  the  testator. 
Now  that  title  is  subject  to  various  iofirmities,  and 
amongst  others  to  this,  that  the  law  has  said,  with 
respect  to  testamentary  dispositions,  that  the  testator 
must  be  just  before  he  is  generous— that  is  to  say, 
that  those  dispositions  can  take  effect  only  subject  to 
the  payment  of  the  general  creditors  of  the  testator. 
I  cannot  see  mvself  that  the  mortgagees  in  this  case 
have,  as  regards  the  fund,  any  priority  over  other 
creditors  so  fsr  as  they  daim  under  the  will,  and  it 
is  only  by  virtue  of  the  will,  as  I  have  already  said, 
that  they  can  daim  the  fund.  They  are,  as  between 
themselves  and  the  other  creditors,  volunteers. 
I  should  like  to  say  one  w(«d  as  to  the  only  dkect 
authority  which  was  dted  in  favour  of  the  appdlants, 
that  is  the  case  of  In  re  Newnham*t  Estate  befom  Hall, 
V»0.,  whidi  is  reported  very  briefly  in  the  Weekly 
Notes  for  1881,  at  p.  69.  That,  in  my  opinion,  was 
a  different  case.  In  that  case  the  tettatnx  having  a 
power  of  appointment  by  will  had  induced  the  trastees 
of  the  will  to  pay  over  a  portion  of  the  fund  to  her  in 
her  lifetime,  and  she  made  a  will  by  which  she 
eserdsed  the  testamentary  power  of  appointment  by 
direoting  that  the  trustees  shonld  hold  die  fnnd  upon 


trust  to   pay   and   indemnify    themsdves    sgabit 
advances  which  had  been  made  to  her  and  snhjeot 
thereto  upon  trust  for  certain  benefidaries.    After  the 
death  of  the  testatrix  who  iiad  so  exercised  the  powv 
by  will  ffenerai  creditors  contended  that  by  appointiiig 
the  fund  the  law  made  it  available  for  payment  d 
her  debts,  and  that  the  trustees  must  maxe  good  the 
portions  of  the  fund  which  they  had  misapplied  before 
they  could  prove  against  the  estate  for  advances.  The 
Yioe-Ohanoellor  rejected  that  contention,  saying  that 
as  the  creditors  of  the  donee  of  the  power  could  not 
get  at  the  property  subject  thereto  except  throndi 
the  act  of  appointment  he  could  not  tske  it  against  me 
other  acts  of  the  appointor.    Teat  report  is  a  very  ihort 
one,  and   tiie   grounds  for   the   deddon    are   not 
dearly  stated,  but  I  apprdiend  that  to  mean  thii: 
Supposing  that  the  executors  of  the  testator  had 
asked  for  payment  to  themsdves  of  the  whole  fund  the 
trustees  wno  had  made  the  advance  would  have  a  risbt 
to  say  '*  We  paid  that  portion  toyour  testatrix  and  ik 
is  already  a  part  of  her  assets.    You  cannot  call  upon 
us  to  replace  the  fund."    I   think  that  the  creditors 
would  not  stand   in  any  better  position  than  the 
executors  through  whom  they  daimed  title,  and  that 
the  act  of  the  appointor  which  was  referred  to  by 
Hall,  Y.O.,  is  her  act  in  taking  possesdon  in  her  life- 
time of  part  of  the  fund  whum  was  subject  to  the 
power.    In  my  judgment  that  does  not  apply  to  the 
present  case  at  all,  which  is   an  appointment   for 
special  reasons,   and  therefore  I  think  the   preient 
case  is  not  governed  by  it  and  that  the  dedeion  of 
Joyce,  J.,  ought  to  be  affirmed. 

(TozensHabdy,  L.J. — I  am  of  the  same  opioioo. 
In  the  language  of  Jam^s,  L.J.,  in  Jn  re  Hc8kin*$ 
Tnuta,  25  W.  B.  779,  6  Oh.  D.  281,  *<  I  hold  it  to  be 
established  beyond  sll  question  that  when  a  feme 
covert,  or  any  other  person  having  a  general  power  d 
appointment  over  a  fond  of  personalty,  makes  an 
appointment  of  the  fund  by  will  and  appoints  an 
executor,  the  executor,  when  he  has  proved  the 
will,  is  entitled  to  reodve  the  appointed  fund." 

The  executors  here  were  entitled  to  reodve  and 
have  recdved  the  appointed  fund.  The  question  then 
arises,  what  are  they  to  do  with  it  P  As  a  matter  of 
construction  this  is  a  demonstrative  legacy,  and  as 
sudi  it  is  subject  to  the  payment  of  the  testator's 
debts.  It  is  sdd,  however,  that  this  is  not  so, 
beoause  the  will  was  made  in  pursuance  of  a  covenant 
in  the  mortgage  and  was  not  a  voluntary  transac- 
tion. But  the  applicants  take  nothing  under  the 
mort^^e.  They  take  solely  under  the  wilL  The 
doctrine  of  specmo  performance  has  no  application  to 
a  case  like  the  present.  The  testator  covenanted  that 
he  would  give  a  legacy,  and  he  has  gLven  a  legacy. 
Sudi  a  legsoy  must  be  taken  with  aU  its  inddsnts* 
There  are  some  legades  which  have  priority  over 
other  legacies,  such  as  legades  to  a  widow  in  satis- 
faction of  her  dower,  or  to  a  creditor  in  satisfaction 
of  a  debt  But  it  has  never  been  hdd  that  sodi  a 
preferential  legacy  can  be  pdd  until  after  all  debts 
are  satisfied :  see  Blower  v.  Morret,  2  Ves.  sen.  420, 
and  Davies  v.  Bueh,  Younge,  841.  It  may  he,  though 
I  express  no  opinion  on  the  point,  that  the  applicants 
might  claim  priority  over  any  ordinary  legatees  of 
other  parts  of  the  £10,000,  but  I  am  dearly  of 
opinion  that  they  cannot  claim  a  penny  in  their 
character  of  legatees  as  against  the  testator's  creditors. 

Solicitors,  Bey/ua  &  Beyftu;  DangfurfiM,  Blythe,A 
Hodgson. 
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Lr  BB  HooPBB.— In  bb  Applbby. 

High  Ooxtbt. 

Kill  <Botttt  o(  9u0tta. 


Ohan.  IKt. 
Byrne,  J. 
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Oot.  29. 


In  re  Hoopbb. 
HooPBB  V.  Wabnbb.  (a.) 


IFiK — AmbiguUy — LegcUee — Otirutruciian, 

A  tegioMx  hy  her  will  gave  a  legacy  to  Percy  H,,  eon 
of  0,  A.  H*  C,  A»  H.  had  no  eon  Percy  ;  hiA  he  had  a 
eon  Herbert  who  wcu  generally  called  '*  Bertie,**  Two 
jpereone,  not  eons  of  C,  A.  H,^  hut  who  etood  to  the 
tettabrix  in  the  eame  degree  of  relationehip  ae  the  eone  of 
the  eaid  O.  A*  i7.,  here  the  name  of  Percy,  hid  they  did 
not  claim  the  legacy  * 

HOd,  that  Herbert,  eon  of  C.  A.  H„  woe  entitled  to 
the  legacy  f  the  eolicitor  taking  teeiahrix*e  inetructione 
having  probMy  mietaken  t?ie  word  Bertie  for  the  wvrd 
Percy* 

Snmiiioiis* 

Thift  was  m  fmnmoiis  on  the  part  of  Herbert 
WiOiMii  Hooper  to  determine  what  person  npon  the 
true  oonstniotton  was  entitled  to  a  leffacy  of  £200 
giY€n  nnder  the  will  of  Anne  Hooper,  cboeased. 

The  facts  of  the  ease  were  as  follows :  By  het  will 
beariog  date  the  13th  of  Deoember,  1881.  the 
testatrix  appointed  B.  F.  Qood  and  J.  Warner 
executors  dtiereof  and  devised  and  bequeathed  to 
them  all  her  estate  and  effects  upon  trust  for  sale  and 
ooQTanrion,  and  after  payment  thereof  npon  trust  to 
pay  a  number  of  legaoiesy  and  among  other^  a 
teacy  to  **  Percy  Hooper,  son  of  Oharles  Adams 
Hooper,  £200."  The  rest  of  the  estate  was  thereby 
giTen  to  testatrix's  executors  for  theb  own  use  and 
benefit.  The  said  testatrix  died  on  the  14th  day  of 
January,  1895,  without  haviag  altered  or  revoked 
her  said  will,  and  probate  thereof  was  duly  granted 
to  the  said  executors  named  in  tbe  wilL 

At  the  time  of  the  testatrix's  death  the 
Slid  Oharles  Adams  Hooper,  who  was  a  nephew 
of  the  testatrix's  husbiuid,  had  three  sods: 
Oharles  Bennett  Hooper,  Archibald  Frank  Hooper, 
and  Herbert  ^Uiam  Hooper.  Another  nephew  of 
the  testatrix's  husband,  Leonard  Hooper,  had  a  son 
named  Leonard  Percy  Hooper,  and  a  third  nephev  of 
the  same  gentleman  had  a  son  named  Percy  Frank 
William  Hooper.  The  plaintiff  claimed  the  legacy  on 
ihe  ground  that  he  was  a  son  of  Oharles  Ad^ms 
Hooper,  that  he  was  usually  csUed  «  Bertie  "  (facts 
vscifted  by  affldarit),  and  that  the  testatrix  in 
giviog  instructions  for  her  will  must  have  said 
**  Bertie,  son  of  Oharles  Adams  Hooper,"  and  that  the 
soKcitor  pr«>aring  the  same  mistook  the  word  Bertie 
lor  the  word  Percy  and  accordingly  wrote  **  Percy,  son 
of  OharlcM  Adams  Hooper,"  instead  of  "  Bertie,  son 
of  Oharles  Adams  Hooper." 

Church,  for  the  plaintiff. — It  is  dear  that  there  was 
a  mistake  by  the  solidtor  in  preparing  the  will.  The 
testatrix  no  doubt  used  the  word  Bertie  which  he 
mistook  for  Percy.  This  is  a  case  where  the  descrip- 
tioa  *'  son  of  Ohiffles  Adams  Hooper  "  may  reasonably 
be  held  to  prevail  against  the  name  Percy. 

He  referred  to  Theobald  on  Wills  (5th  ed.)»  pp. 
240-247;  POeaimer.  Braee,  Fiudi,  403. 

Bruce,  for  theexecutorr.— In  view  of  the  fact  that 
there  are  sons  of  other  nephews  of  the  testatrix  whose 
names  are  Percy,  the  intention  of  the  testatrix  to 
benefit  the  plaintiff  is  doubtful  and  the  gift  fails 
ibr  ambigni^. 

(a.)  Beported  by  J*  Abthub  Pbiob,  Bsq.,  Barrister- 
at-Law« 


Adame  v.  Jones,  9  Hare  485,  was  also  referred  to. 

Bybnb,  J.  (after  stating  the  facts).—- (3harles 
Adams  Hooper,  a  nephevr  of  the  testatrix's  husband, 
had  three  sons,  one  of  whom,  the  plaintiff,  was  called 
Bertie.  Beaides  there  are  two  other  sons  of  the 
nephews  of  the  testatrix's  husband  called  Penroy — 
Leonard  Percy  Hooper  and  Percy  Frank  William 
Hooper.  Neither  of  these,  however,  claims  the 
legacy.  If  the  bequest  is  ambiguous,  of  cmrse  the 
legM^  must  fail.  But  I  think  that  the  legatee  is 
simciently  identified  as  the  son  of  Oharles  Adams 
Hooper.  And  it  was  not  at  all  unnatural  that  the 
solicitor  in  taking  the  testatrix's  instructions  should 
have  miitaken  the  word  Bertie  for  Percy.  I  there- 
fore hold  that  Herbert  William  Hooper  is  entitled  to 
the  legacy. 

Solicitors,  Prior,  Church,  &  Adame;  W.  H. 
Oegoodn 


Ohan.  Div. 
Byrne, 


Div.l 


June  24,  25;  July  1, 1902. 

In  re  ApfLBbT. 
WalKbb  v.  Lbvbb. 

In  re  Aj^plbby. 
Walkeb  v.  Nisbbt.  (a.) 

Trustee — Income  from  unauthorized  investment — Excess 
income — Capital  or  income-^  TenaTit  for  life — Invalid 
trust  for  eaU—Bule  against  perpetuities— Class  ascer- 
tainable within  prescribed  limit. 

A  trustee  who  has  paid  the  whole  of  the  income 
arieing  from  unauthorized  investments  of  a  trust  fund 
to  tJie  tenant  for  life  cannot,  where  no  loss  has  resulted  to 
the  fund,  be  called  upon  to  repay  to  the  estate,  as  part  of 
t?ie  capital  of  the  fund,  to  mtich  of  the  income  as  exceeded 
the  amount  which  would  have  arieen  if  the  fund  had 
been  properly  invested. 

Stroud  V.  Gwyer,  28  Beav.  130,  8  W.  B.  Ch.  Dig. 
85,  followed. 

A  testator  directed  hie  trustees  to  sell  hit  real  estate  at 
a  time  beyond  the  period  allowed  by  the  rule  against 
perpetuities,  and  to  hold  the  proceede  of  sale  upon  trust 
for  persons  and  classes  of  persons  ascertainable  vfithin 
theperiod. 

Held,  that  the  trust  for  sale  was  mere  machinery,  and 
that  the  equitable  interests  in  the  property  went  to  the 
persons  who  would  have  taken  them  under  t?ie  trust  for 
sale  if  it  had  been  vcUid  ;  but  that  these  equitable  interests 
passed  ae  real  and  not  as  personal  estate. 

Dictum  of  Stirling,  J.,  in  Ooodier  v.  Edmunds, 
[1893]  3  Ch.  455,  followed. 

Originating  summons. 

This  was  Uie  further  consideration  of  one  summons 
and  the  hearing  of  another,  both  being  npon  the 
same  will  and  heard  together. 

So  far  as  the  questions  upon  which  the  case  ih 
reported  are  concerned  the  facts  were  as  follows : 

B.  AmOeby,  by  his  will  in  1848,  having  given  his 
personalty,  other  than  leaseholds,  to  trustees  for  ssle 
and  conversion  and  for  investment  as  therein 
mentioned,  and  having  given  and  devised  his  real  and 
leasehold  estates  to  his  trustees,  directed  them  to  hold 
his  real  and  lessehold  estates  and  residuary  personalty 
and  the  stocks,  funds,  and  securities  of  which  the 
same  n^ht  consist,  npon  certain  trusts  for  his 
daughter  Ann  Skinner,  the  wife  of  J.  H.  Skinner 
(after  the  death  of  his  wife,  who  died  in  his  lifetime), 
during  her  life.  And  after  her  death,  in  case  she 
should  leave  J.  H.  Skinner  or  any  future  husband 

(a.)  Beported  by  Nbvillb  Tbbbott,  Esq.,  Bar- 
rister'-at-Law. 
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Burymng  her,  to  pay  the  rents  aad  profits,  interest, 
diyideods,  and  inoome  to  J.  H.  Skinner  or  such  future 
husband  during  his  life ;  and  subject  to  these  trusts 
the  real  and  residuary  personal  estates  were  af  cer  tiie 
death  of  Mrs.  Skinner  to  be  held  upon  certain  trusts 
for  her  children.  And  in  default  of  children  (which 
happened),  after  the  decease  of  Mrs.  Skinner  and  of 
KDj  husband  of  hers,  and  of  such  failure  of  her 
children  as  aforesaid,  the  trustees  were  to  sell  the 
real  and  leasehold  estates  and  hold  the  moneys  to 
arise  from  the  sale,  and  also  the  residuary  personal 
estate,  upon  trust  for  certain  persons  and  their 
children  as  therein  mentioned,  all  of  whom  were 
ascertainable  within  the  period  allowed  by  law. 

The  testator  died  in  1854.  In  the  same  year 
J.  H.  Skinner  was  appointed  a  trustee  of  the  vill 
together  with  the  two  trustees  named  in  the  will  who 
had  accepted  the  trusts. 

In  1878  these  other  two  trustees  died,  leaving  J.  H. 
Skinner  the  sole  trustee. 

In  1875  two  new  trustees  were  appoiated— namely, 
the  plaintiffs  in  the  first  summons. 

At  the  date  of  the  deed  next  mentioned  the  trunt 
property  consisted  in  part  of  ▼arious  securities 
included  in  a  schedule  to  the  deed  which  were  not 
authorized  as  investments  by  the  will  of  the  testator. 

By  deed  in  November,  1876,  redting  that  the 
greater  part  of  the  investments  in  the  schedule 
thereto  were  unauthorized,  but  tkat  J.  H.  Skinner 
desired  that  the  tru«t  property  should  remain 
undisturbed  in  its  then  state  of  investment,  he 
covenanted  to  indemnify  the  plaintiffs  in  respect  of  the 
same.  The  income  from  tne  unauthorized  invest- 
ments continued  to  be  paid  to  Ann  Sldnner.  She 
died  in  October,  1882.  After  her  death  the  income 
of  the  investments  was  received  and  retained  by  J.  H. 
Skinner  as  tenant  for  life  until  their  sale,  which  took 
place  in  the  course  of  the  year  1885,  when  they  were 
sold  at  a  profit. 

In  July,  1899,  J.  H.  Skinner  died. 

In  February,  1900,  the  surviving  trustees  took  out 
the  first  summons  against  the  beneficiaries  and 
persons  claiming  from  them  asking  for  an  inquiry 
^o  were  the  persons  then  entitled,  and  in  what 
shares,  to  the  residuary  estate.  Shortly  afterwards 
one  trustee,  who  was  the  legal  personal  representative 
of  Mr&  Skinner,  the  sole  next-of-kin  of  the  testator, 
took  out  the  second  summons  against  the  other 
trustee,  who  was  appointed  to  rei:»resent  the  heir-at- 
law  of  the  testator,  and  against  the  persons  claiming 
under  the  trust  for  sale,  to  have  it  declared  that  afl 
the  limitations  after  the  death  of  J.  H.  Skinner 
were  void  for  remoteness.  An  inquiry  having 
been  directed  under  the  first  summons  as  to 
what  (if  anything)  the  estate  of  J.  H.  Skinner 
was  liable  for  in  respect  of  over-payments  of 
income  arising  from  the  unauthoriz^  securities, 
t*ie  master  certified  that  the  income  from  this 
source  made  or  retained  by  J.  H.  Skinner  and 
the  other  trustees  from  oua  year  from  the  death  of  the 
testator  amounted  to  £16.456  12s.  8d.,  and  that  if 
the  trust  moneys  had  been  invested  in  Oonsols  they 
would  have  produced  £9,927  15s.  5d.,  showing  a 
difference  of  £6,528  17s.  dd.  The  case  now  came  on 
for  further  consideration.  Any  claim  in  respect  of 
income  made  during  the  life  of  Mrs.  Skinner  was 
not  pressed,  and  the  question  argued  was  confined  to 
the  mcome  received  from  the  unauthorized  invest- 
ments by  J.  H.  Skinner  after  his  wife*s  death  from 
1882  to  1885. 

Mfdlfgan,  K.C.,  and  T.  A.  Herbert,  for  the  trustees 
of  the  will  of  the  testator. --The  plaintiffs  are  not 
bound  to  account  lor  the  inoome  received  by  J.  H. 
Skinner.    There  has  been  no  loss  to  tiie  estate  from 


the  investment  of  the  trust  moneys  upon  the  securities 
from  which  this  inoome  proceeded.  J.  H.  Skinner  as 
tenant  for  life  was  entitled  to  the  whole  income,  and 
he  is  not  liable  either  as  tenant  for  life  or  as  trustee 
to  refurd  any  part  of  it :  Stroud  ▼•  Giffyer,  28  Beav. 
130,  8  W  .  B.  Ch.  Dig.  85. 

Carson,  K.O.,  and  Beddall,  for  one  of  the  bene- 
fidaries  under  the  trust  for  sale. — The  trustees  and 
the  estate  of  Skinner  must  account  for  the  inoome 
received  over  what  would  have  been  received  if 
the  trust  fund  had  been  invested  in  Consols :  Dimet 
V.  8coU,  4  Bass.  195.  The  case  of  Stroud  v.  Owyer 
was  wrongly  decided,  and  was  disapproved  of  by 
HaU,  V.O.,  in  In  re  Hill,  50  L.  J.  Oh.  551,  29  W.  B. 
Dig.  196  The  distinction  made  by  Bomilly,  M.B., 
in  Stroud  v.  Owyer,  between  that  case  and  Dimes 
V.  Scott  is  unsoand. 

Norton,  K.C,  and  C.  W.  Turner,  Eowden,  K.C.,  and 
R.  Hughes,  Levett,  K.C.,  and  J.  D.  Davenport, 
MacSvnnney,  T.  Douglas,  and  E.  P.  HewUt,  for  other 
beneficiaries  or  assignees. 

Bybks,  J.,  held  that  the  estote  of  J.  H.  Skinner 
was  not  liable  to  repay  the  money  claimed,  in  his 
capacity  of  tenant  for  life  ;  the  daim  against  J.  H. 
Skinner  was  barred  by  the  Statute  of  LiniitatioDB ; 
and  as  regards  his  capacity  of  trustee  the  case  was 
covered  hy  Stroud  ▼•  Owyer,  by  which  his  lordship 
considered  bound. 

The  next  queetion  was  as  to  the  validity  of  the 
trusts  of  the  proceeds  of  sale  of  the  real  and  leasehold 
estates,  and  arose  upon  the  second  summons. 

Norttm,  K.C.,  and  T.  A.  Herbert,  for  the  trustees.— 
The  trust  for  sale  is  clearly  void,  as  it  is  to  take  effect 
after  the  death  of  any  future  husband  of  Mn. 
Sldnner,  and  he  might  not  be  bom  until  after  the 
death  of  the  testator.  That  being  so,  all  the  trusts 
of  the  proceeds  of  the  sale  are  void  also,  and  the 
property  passes  to  the  heir-at-law:  London  and 
South'Westem  RaUway  ▼.  Oomm.  90  W.  B.  321,  620, 
20  Oh.  D.  562.  Ooodier  v.  Johnson,  30  W.  B.  449, 
18  Oh.  D.  441,  was  a  dlffiorent  case,  as  there  there 
was  a  gift  of  the  Income  until  the  sale.  Chodier  v. 
Edmunds,  [1893]  3  Oh.  455,  on  the  same  will,  only 
decided  that  the  beneficiaries  took  the  shares  as 
real  estate.  In  re  Daveron,  42  W.  B.  24,  [1893] 
3  Oh.  421,  was  df'cided  upon  the  ground  of  election. 

They  also  referred  to  In  re  Warren's  Truets,  32 
W.  R  641,  26  Oh.  D.  208;  WolUuton  ▼.  King, 
17  W.  B.  641,  L.  B.  8  Bq.  165;  In  re  Hancock,  23 
L.  B.  Ir.  34,  37  W.  B.  Dig.  205. 

Bowden,  K,0.,  and  B,  Hughes,  for  some  of  the 
beneficiaries  under  the  trust  for  sale.— The  trust  for 
sale  is  mere  machinery,  and  directed  only  for  the 
purposes  of  division :  In  re  Daveron.  The  classes  of 
beneficiaries  are  all  ascertainable  within  the  prescribed 
period.  In  re  Wood,  [1894]  2  Oh.  310,  was  a  different 
case,  as  there  the  class  was  not  to  be  ascertained 
witMu  the  period  named. 

They  also  referred  to  Wood  v.  Drew,  33  Beav. 
610. 

Norttm,  K.C.,  and  (7.  W.  Turner,  Levett,  K.C.,  and 
J,  D,  Davenport,  MacSwinimey,  T,  Douglas,  and  Et  P* 
Hewett,  for  other  benefidaries  or  mortgagees,  sop* 
ported  this  view. 

Cur.  adv.  wdL 

July  1.— BYBifB,  J. — I  propose  to  follow  the  view 
of  the  law  as  expressed  by  Stirling,  J.,  in  Ooodier  v. 
Edmunds.  That  case  came  before  the  Oourt  of 
Appeal  as  Ooodier  v.  Johnson  upon  a  question  of 
construction,  but  Jessel,  M.B.,  at  the  end  of  his 
judgment,  says:  **The  result  is  that  there  is  a  gift 
,  to  a  dass  who  must  be  ascertainable  within  the  pre^ 
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scribed  period  stibjeot  to  gifts  over  of  shares  in 
oertain  events,  and  if  any  of  these  gifts  over  are 
inYalid,  the  original  gift  of  those  shares  remains 
naaffiBCted.  It  seems  to  me,  however,  that  the  trust 
lor  sale  is  bad,  as  it  is  not  limited  to  take  eff^'ct 
within  the  penod  of  a  life  in  beiog  and  twenty- oue 
years  after.  Bat  there  is  a  truat  of  the  property, 
tad  the  rents  and  profits  thereof,  until  sale,  for  the 
pesrans  to  whom  the  proceeds  of  sale  are  bequeathed, 
and  if  the  trust  for  sale  is  bad,  still  that  trust  if  good, 
and  will  carry  the  property  to  them.  It  therefore 
appears  to  me  that  the  whole  corpus  is  effectually 
duposed  of."  In  the  will  in  that  case  there  was  in 
tarms  a  gift  of  the  income  of  the  property  until  the 
sale  in  favour  of  the  persons  who  would  take  the 
prooeeds  of  the  sale  if  the  trusts  for  s^e  had  been 
good.  In  the  present  case  I  have  no  such  gift  in 
terms.  When  that  case  came  again  before  Stirliog, 
J.,  he  says,  with  reference  to  the  view  of  Jessel, 
M.R. :  ''  Sir  George  Jessel,  however,  does  not  say 
(though  his  language  may  seem  to  imply)  that  the 
beneficial  interests  would  have  failed  but  for  the  trust 
of  the  rents  and  profits  until  sale.  ...  As  at 
present  advised  I  should  not  b^  prepared  to  hold  that 
the  interests  of  the  benefioiaries  would  fail  notwith- 
standing the  invalidity  of  the  trust  for  sal^.  To  hold, 
Ut  example,  that  a  trust  to  sell  at  a  period  beyond 
the  perpetuity  limits,  is  entirely  invalia ;  but  that  a 
trost  to  divide  at  the  same  period  between  the 
members  of  the  same  clas«,  accompanied  by  a  power 
to  sell  for  the  purposes  of  division,  is  good  as  regards 
the  equitable  interests,  would,  in  my  judgment,  be  to 
sacrifice  substance  to  form.  Oases  may  possibly  occur 
where  the  trust  for  sale  and  the  bBuefioial  interests 
thereunder  are  so  inextricably  mixed  up  that  both 
must  stand  or  fill  tegether ;  but  where  it  can  be 
seen  that  the  trust  for  sale  is  mere  machinery  for 
facilitating  a  division  between  the  persons  for  whom 
the  property  is  destined,  I  think  that  effect  ought 
to  be  given  to  the  equitable  interests,  even  though 
the  instrument  by  mtsans  of  which  the  division  is 
intended  to  be  carried  out  may  prove  to  be  unavailing. 
In  the  present  case  I  should  bave  thought  that,  in  the 
absence  of  the  trust  of  rents  and  profits  until  sale, 
ttie  beneficiaries  ought  to  be  held  entitled,  but  that 
the  beneficial  interests  would  devolve  as  real  estate  ; 
for  I  apprehend  that  nothing  short  of  an  absolute 
and  effective  trust  for  sale  can  in  equity  create  a 
conversion  of  realty  into  personalty  *' :  see  HyeU  v. 
Ifdb'a.  32  W.  B.  513,  25  Oh.  D.  735.  As  regards  the 
will  in  the  case  before  me,  I  come  to  the  conclusion 
that  the  trust  for  sale  is  mere  machinery  for  the 
purpose  of  division,  and  that  the  equitable  interests 
go  to  the  persons  who  would  have  taken  under  the 
vast  for  sale,  but  that  they  pass  as  real  estate. 

Solicitors,  8.    J.    Daw;     Walter    Turner;    lUffe, 
Henley,  A  8wed;  Stuart  (k  TuU. 


Nov.  7. 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J.,  and 

Wills  and  OhanneU,  JJ.) 

Mabsh  (Appellata)  v.  Bantoff  {Beipondera),  (a.) 

Eledion  law — Begistratum — ParliaTnentary  franchise — 
Occupation  daim — DisctbiliHes — Volunteer  absent  on 
nUiiary  service  in  South  Africa^**  During  the  con- 
Unuance  of  the  present  war  " — DeclarcUion  of  peace — 
Sleeloral  Disabilities  {Military  Service)  Removal  Act, 
1900  (03  Vict.  c.  8),  ss  1,  ^--Electoral  Disabilities 
Bmoval  Act,  1891  (54  VicL  c.  11),  a.  2. 

((>•)  Beported  by  Ebskhtb  Bbid>  Esq.,  Barrister-at- 
Law. 


The  appellant,  who  claimed  to  be  placed  on  the  occu~ 
piers*  list  of  electors  for  the  parish  of  St.  Clement's, 
Ipswichf  had  volunteered  and  was  absent  on  military 
service  in  South  Africa  during  the  whole  of  the  twelve 
months  preceding  the  l^th  of  July,  1902.  The  daim 
was  obfected  to.  The  revising  barrister  decided  that,  as 
peace  was  proclaimed  in  June,  1902,  the  appellanfs 
case  was  not  covered  by  section  1  (i'«)  of  the  Electoral 
Disabilities  (Military  Service)  Removal  Act,  1900, 
inasmuch  as  sedion  3  provided  that  the  Act  sTiould  apply 
only  to  absence  during  the  continuance  of  the  present 
war  in  South  Africa  ;  and  he  accordingly  disallowed  the 
claim. 

Held,  on  appeal,  reversing  the  revising  barrister's 
decision,  tJiat  whether  or  not  the  benefit  of  the  Eledoral 
Disabilities  {Military  Service)  Removal  Act,  1900, 
terminated  immediatdy  upon  the  prodamation  of  peace, 
the  interval  between  the  declaration  of  pecux  and  the  end 
of  the  qualifying  period  was  covered  by  sedion  2  of  the 
Eledoral  Disabilities  Ad,  1891. 

Per  Lord  Alverstone,  ILQJ.—That  the  whole  of  the 
qualifying  period  wa9  covered  by  the  Ad  of  1900,  s.  1 
(»,),  as  the  word  "  during  "  in  sedion  3  referred  less  to 
the  mere  continuance  of  the  war  than  to  the  continuance 
of  military  service  rendered  necessary  by  the  war* 

Oase  stated  by  the  revising  barrister,  for  the 
borough  of  Ipswich. 

The  appellant,  who  claimed  to  be  placed  on  the 
occupiers*  list  of  ddctors  for  the  parish  of  St. 
Olemeut's,  Ipswich,  had  volonteered  for  military 
service  in  the  recent  war  in  South  Africa,  and  he  was 
absent  from  this  country  on  military  service  on 
behalf  of  the  Orown  in  South  Africa  during  the 
whole  of  the  twelve  months  preceding  the  15  th  of 
July,  1902. 

Oq  objection  being  made  to  the  daim,  it  was 
argued  that  the  daim  was  good  under  the  Electoral 
Disabilities  (Siilitary  Service)  Bemoval  Act,  1900, 
notwithstanaiog  the  datmant's  absence. 

The  revising  barris^'cr  dedded  th*it  as  peace  was 
prodaimed  iu  June,  1902,  the  claim  was  bad,  inas- 
much as  the  war  had  come  to  an  end  on  the  dedara- 
tion  of  peace,  and  the  absence  of  the  daimant  during 
the  whole  of  the  qualifying  period  was  consequently 
not  an  ''absence  during  the  continuance  of  the 
present  war  "  within  the  meaning  of  section  3  of  the 
said  Act;  and  he  disallowed  the  daim  of  the 
appdlant  Marsh  and  of  two  other  persons  who 
claimed  on  the  same  grounds. 

From  this  decision  the  claimant  Marsh  apoealed. 

Section  1  (i.)  of  the  Electoral  DisabiUdes  (Military 
Service)  Bemoval  Act,  1900,  provides  that  "  a  person 
shall  not  be  disqualified  for  being  registered  for 
voting  ...  in  respect  of  a  qualification  for 
which  anv  residency  or  inhabitancy  is  required,  by 
reason  only  that  during  the  whole  or  any  part  ot 
the  qualifying  period  he  has  as  a  member  of  the 
Beserve,  Militia,  Yeomanry,  or  Volunteer  Forces,  or 
otherwise  as  a  volunteer  been  absent  on  actual 
military  service  on  behalf  of  the  Orown,  whether 
beyond  the  seas  or  not."  By  section  3,  ''this  Act 
shall  apply  only  to  absence  during  the  continuance 
of  the  present  war  in  South  Africa.'^ 

Section  2  of  the  Disabilities  Bemoval  Act,  1891, 
enacts  that  "  a  person  shall  not  be  disqualified  from 
being  registered  "  as  a  parliamentary  or  local  govern- 
ment doctor  ''  by  reason  only  that  during  part  of 
the  qualifying  period  not  exceeding  four  months 
during  any  one  term,  he  has  in  the  performance  of 
any  duty  arising  from  or  inddental  to  anv  ofBce, 
service,  or  employment  held  or  undertaken  by  him, 
been  absent  from  his  dwelling-house  or  lodgings." 

Daldy,  for  the  appellant.— The  revising  barrister 
was  wrong  in  holdmg  that  the  Act  of  1900  only 
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exooted  residenoe  up  to  the  date  of  the  **  termina- 
tion of  the  oontinnaaoe  of  the  war."  The  words  in 
aeotion  3,  ''during  the  continaance  of  the  present 
war,"  most  be  taken  to  inolode  a  reasonable  period 
after  the  aotnal  declaration  of  p«aoe.  After  the  war 
has  ended,  so  far  as  actual  hostilities  are  ccmoemed, 
there  are  still  martial  operations  and  the  necessary 
movements  of  troops.  The  object  of  the  Act 
would    be    defeated    if    the   narrow   oonstmodon 

S laced  on  it  by  the  revising  barrister  is  upheld. 
Moreover,  it  would  be  impouible  to  get  home  the 
whole  of  the  men  who  volunteered,  between  the 
declaration  of  peace  in  June  and  the  15th  of  July ; 
and  if  the  bmister's  view  is  right,  then  those 
Yolunteers  who  were  not  in  England  by  the  15th  of 
July  last  are  disfranchised  for  the  present  year.  Even 
if  the  decision  were  right  on  the  ground  that  the 
war  ceased  on  peace  being  declared,  the  interval 
between  the  dedaration  of  peace  and  the  15  th  of 
July  is  covered  by  the  provisions  of  section  2  of  the 
Act  of  1891. 

The  respondent  (the  town  dark  of  Ipswich,  who 
had  been  made  reepondent  pursuant  to  section  38  of 
the  Parliamentary  and  Hunicipal  Begistration  Act, 
1878)  did  not  appear* 

Lord  ALrjSBATOKR,  L.GJ.— We  differ  somewhat  as 
to  the  grounds  on  which  this  appeal  should  be 
allowed,  but  are  all  agreed  that  the  revising 
banister  ought  to  have  allowed  the  claims.  Speakinflc 
for  myself,  I  am  content  to  base  my  judgment 
on  what  I  think  to  be  the  true  construction 
to  be  placed  on  sections  1  and  3  of  the  Act  of  1900. 

glis  lordship  having  read  the  sections,  continued :] 
a  strict  grammatical  construction  must  be  placed 
by  the  court  on  these  sections,  the  line  would  have  to 
be  drawn  at  the  moment  of  the  declaration  of  peace. 
Mr.  Daldy  contended  that  the  intepretation  put  on 
the  word  ''  during  "  by  the  revising  barrister  was  too 
narrow,  and  he  pointed  out  that  if   the   revising 
barrister's  decisbn  was   right  then   as   peace   was 
declared    before   the    15th   of   July   all   who   had 
volunteered  and  did  not  gei  back  before  that  date 
lost  their  vote,  whereas  if  peace  had  been  dedared  on 
the  16th  of  July  all  who  came  back  would  be  able  to 
claim  the  benefit  intended  to  be  siven  them  by  the 
Act    In  my  opinion  the  word  "  duriog'*  refers  less 
to  the  continuance  of  the  war  than  to  the  services 
rendered  necessary  by  the  war.    Happily,  in  any  case 
the  Act  of  1891  gets  over  the  difficulty.     The  words 
tiiat  have  raised  the  difficulty  are  those  in  section  3  of 
the  later  Act  of  1900,  and  no  doubt  the  Leg^lature 
will  see  that  they  are  not  again  used  if  an  Act  is 
passed  next  time  England  has  a  foreign  war.    In  my 
opinion  the  providons  in  the  Act  of  1891  may  reason- 
ably be  construed  so  as  to  cover  this  case.     There  is 
no  evidence  on  which  we  are  invited  to  hold  the 
contrary. 

Wills,  J. — I  agree  that  the  claimant  ousrht  to  be 
registered,  but  I  ocmfess  I  find  some  difficulty  in 
construing  the  words  of  the  Act  of  1900  as  liberally 
as  they  have  been  construed,  as  it  is  difficult  to  get 
out  of  the  material  words  more  than  they  actually 
say.  However,  as  even  on  the  strictest  granmiatioiu 
conftmotion  given  to  the  words  and  toking  them 
in  their  narrowest  sense,  the  claimant  was  excused 
residence  up  to  June ;  and  the  remaining  few  wetHu 
were  covered  by  the  Act  of  1891 ;  so  that  whether 
yon  give  the  narrow  or  the  liberal  construction  to  the 
Act  of  1900,  the  appeal  ought  to  be  allowed  and  the 
dum  admitted. 

OHAmnsLL,  J. — I  ajppree.  I  am  content  to  base  my 
decision  on  the  Act  of  1891,  which,  on  the  evidence 
before  us,  is  sufficient  to  justify  the  claimant's  right  to 
be  registered  as  a  voter.    As  the  Act  of  1900  refers  only 


to  the  war  now  happily  orer,  it  appears  to  me 
unnecessary  to  try  and  decide  what  is  &e  proper  oon- 
struction  to  be  borne  by  the  words  "  duziog  the 
oontiouance  of  the  present  war,"  as  no  doubt  the 
Legislature  will  take  care  that  such  a  question  ihill 
not  arise  again. 

Appeal  allowed, 

Solidtors   for   the  appdllant,    Ayrton^    BUeoe^  Jt 
Barclay. 


K.  B.  Div.  •) 

(Lord  Alverstone,  L.C.J.,  and  [  Nov.  7. 

Wills  and  Gtianndl,  JJ.)      ) 
PlOKABD  (Appellant)  v.  Pabston  {BeepondmU).  (a.) 
Election  law— BegietraHon— Parliamentary  /rancAw- 
BoTOugh  vote — Occupier's  claim — Local  Act — AlUraUm 
o/houndariee  of  parish— Part  of  parish  added  to  CUyof 
London  except  for  racing  purposes — Mdropolitan  Meat 
and  Poultry  Market  Act,   1860  (23  <fe  24  Vtd.  c 
cxciii,)t  s,   11  —  Redistribution  of  Seats  Ad,  1885 
(48  &  49  Via.  c.  23).  6th  Schedule. 
Under  the  Metropolitan  Meat  Market  Act,  I860,  (lu  ; 
Corporation  of  t?ie  Cdy  of  London  were  authoriied  to 
take  a  certxin  portion  of  the  pariah  of  St.  Sepulchre, 
Middlesex,  in  connection  with  the  estahlishment  of  a 
meat  market,  and  by  section  il  of  that  Act  it  was  pro- 
vided that,  except  for  the  purposes  of  rating,  thepremiM 
so  taken  should  be  deemed  to  be  in  the  Oity  of  Lond4>K, 
but  that  they  should^  nevertheless,  continue  to  be  rated  in 
and  to  the  parish  of  St.  Sepulchre,     By  the  Redistribu- 
tion of  Seats  Act,  1885.  Schedule  VL,  the  parish  of  St. 
Sepulchre,  Middlesex,  was  included  in  the  East  Divieum 
of  the  Parliamentary  Borough  of  Finsbury. 

The  appellant,  who  was  the  occupier  of  a  staU  in  th€ 
meat  market  on  a  portion  of  the  above  premises,  daitnei 
to  have  his  name  inserted  in  Division  L  of  the  occupien'' 
list  of  voters  for  the  East  Division  of  the  ParlianwUarif 
Borough  of  Finsbury.  and  his  claim  was  objected  to. 

The  revising  barrister  disallowed  the  claim,  on  tk 
ground  that,  on  the  true  construction  of  the  Act  of  I860, 
the  qualifying  premises  ceased  in  1860  to  form  part  of 
the  parish  of  St.  Sepulchre,  Middlesex,  for  the  purposa 
of  the  electoral  franchise,  and  that  that  was  so  notwith' 
standing  the  provision  cm  to  rating  contained  in  section  11* 
Thb  Ooubt  affirmed  his  decision  on  the  samegroundi* 
Case  stated  by  the  Revising  Barrister  for  the  But 
Division  of  the  Parliamentary  Borough  of  Finsbury. 
Tde  appdlant  claimed  as  a  joint  tcuuant  of  a  stall  in 
the  Central  Meat  Market  of  the  Oity  of  London  to 
have  his  name  inserted  in  Dirision  I.  of  the  ocoupiei^ 
list  of  dectors  for  the  East  Diyiuon  of  the  Parlii- 
mentary  Borough  of  Finsbury  in  the  parish  of  St 
Sepulchre,  Middlesex,  as  a  £10  occupier  in  respect  of 
the  said  stall. 
The  daim  was  duly  objected  to. 
The  revising  barrister  decided  that  the  ana  of  tfas 
qualifying  property  was  not  within  the  parish  of  St 
Sepulchre,  BiicUUesex,  mentioned  in  the  Bedistributiin 
of  Seats  Act.  1885,  Schedule  YI.,  which  defined  tfas 
boundaries  of  the  Parliamentary  borough  of  Finsbmy; 
that  the  area  of  the  qualifying  property  had  prsriously 
to  the  Bedistribution  of  Seats  Act,  1886,  ceased  tote 
part  of  the  parish  of  St  Sepulchre,  and  was  wi^ 
the  City  of  London  pursuant  to  the  Metcopoliitf 
Meat  and  Poultry  Market  Act,  1860;  and  thatthst 
was  the  case  notwithstanding  the  provisions  relating 
to  rating  in  section  11  of  that  Act;  and  he  according] 
refused   to  place   the    daimant's   name   iq>on  tin 
register. 

(a.)  Beported  by  BBSKnni  Bsid,  Esq.,  Banister- 
at-Law. 
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Tb»  ituc/ta  were  as  f oUows : 

In  oooneGtioii  with  the  oonstniotion  of  the  Central 
llett  Karket,  the  Oorporation  of  the  Oity  of  London 
mn  tathozized  by  the  Metropolitan  Meat  Market 
Act,  1860,  to  pnrohaee  and  take  oertain  lands  and 
ifDemoita  then  »itaate  in  the  parish  of  St.  Sepulchre, 
Hiddleiex  (which  adjoins  the  oity],  and  the  property 
in  reipect  of  which  the  present  olaim  was  made  con- 
stituted part  of  the  site  of  the  said  premisei. 

Bj  section  11  of  the  Act  of  1860,  it  was  provided 
thftt "  except  for  the  porpoaes  of  rating,  as  hereinafter 
mentkmedy"  these  lands  and  tenements  by  the  Act 
anihoriied  to  be  purchased  and  t«ken  "  shall  as  and 
when  pnrohased  and  taken  be  deemed  to  be  and  be  in 
the  (Sij^  of  London,  bat  they  shall  neverUi^ess  con- 
tmne  to  be  rated  and  assessed  as  if  they  had  remained 
in  and  continued  to  form  a  part  of  the  said  parish  of 
Si  Sepulchre,  Middlesex,  and  shall  continue  to  be 
niedto  •  •  .  poor  and  other  pirochial  rates  of 
ttet  ^*sh,  and  the  same  shall  be  naid  by  the  cor- 
poration of  the  mif  fwho  shall  be  deemed  the 
ooenpiers  of  the  premises)  in  and  to  the  said  parish 
upon  the  aame  assessable  yalne  as  those  lands  smd 
tenements  are  now  assessed,  but  the  sites  of  the  said 
lands  sad  tenements,  or  any  other  buildings  that  may 
at  any  time  be  erected  thereon,  shall  not  be  othermse 
iited  or  assessed  to  the  said  parish  of  SL  Sepulchre, 
Xiddl^sex,  or  any  other  parish  whatsoever." 

By  the  fiedistribntion  of  Seats  Act,  1885,  Schedule 
YL,  the  East  Division  of  the  Parliamentaxy  borough 
ol  Fmsbory  includes  the  parish  of  St.  Sapulchrtf, 
IGddlesex. 

SopeTt  for  the  appellant. — ^The  appellant  and  seventeen 
other  persons,  who  are  also  appellants,  hold  stalls  on  a 
put  of  the  meat  market  whi<ui  was  SM)quired  by  the 
C%  of  London  and  wbioh  till  then  formed  part  of  the 
ptnih  of  9t  Sepulchre,  Middlesex.  Up  to  last  year  the 
pUimaots  had  all  been  on  the  list  of  voters  for  the  Bast 
DiTMion  of  Finabnry,  but  their  names  were  last  year 
isken  off.  and  the  revising  barrister  has  now  refused  to 
nplace  tiiem*  on  the  ground  that  the  effect  of  the 
lust  Market  Act,  1860,  was  to  bring  the  portion  of 
St  Sepulchre  parish  acquired  by  the  Oity  of  London 
within  the  cdty.  Inasmuch  as  section  11  of  the 
Hirket  Act,  1860,  expressly  provides  that  the  part  nf 
the  market  which  was  formerly  iu  the  parish  of  St. 
Sspnlcbre  shall  continue  to  be  rated  and  assessed  as  if 
it  remaioed  in  and  continued  to  form  part  of  that 
perish,  it  implies  that  that  part  has  never  been 
•epsiated  from  that  parish  for  Parliamentary  purposes. 
Kerefore  the  claimants  were  entitled  to  be  put  upon 
the  li«t  of  voters  for  Bast  Finsbury  for  that  parish  to 
vhieh  they  are  rated. 

The  respondent  was  not  represented. 

Lord  Altsrstovx,  L.O.  J.^I  thiok  that  the  decision 
that  the  revising  barrister  has  come  to  is  a  right 
dedsioo.  The  facts  show  that  the  Oity  of  London 
ifiqoired  a  part  of  the  parish  of  St.  Sepulchre  for  the 
parpose  of  enlarging  Hxm  meat  market.  Undf^r  the 
Aet  svthoriaing  them  to  acquire  this  additional  land  a 
{nrisioa  is  made  that  that  part  of  the  market  should 
nevertheless  oontinue  to  be  r^ted  in  and  to  the  rate^ 
of  that  pariah  of  which  it  formerly  formed  a  part. 
Bat  that  pr<»Tifiion  was  inserted  only  to  make  good 
the  primary  lo»s  to  the  parish  of  St.  Sepulchre,  it  did 
lot  prevent  the  land  so  acquired  from  beoomiog  part 
cf  the  City  of  London  for  Parliamentary  and  other 
pvrpises.  Th«  revising  barrister  was  right  in  dis- 
•ibvipg  the  claims  on  the  ground  that  the  appellants 
hid  no  qualifying  occupancy  in  East  Finsbury. 

WiLLB  and  Ghannxll,  J  J.,  concarred. 
Afptal  dismissed. 
BoHdtor,  E.  H.  Qoddard. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.O.J.,  and  >  Oct.  30» 

Wills  and  Ohannell,  JJ.)      J 

Guardians  of  Plymouth  TJsnoix    {AppellanU)  v. 
Gibbs  {Bespanden^,  (a.) 

Bcuiardy  —  Poor  law  —  Illegitimate  child  beoominff 
chargeable— Marriage  of  mother — Power  of  guardians 
to  obtain  order  against  putative  faiher^-'BaBtardy 
Laws  Amendment  Act  (36  Vict.  c.  9),  «•  5, 

It  is  competent  for  the  magistrates,  at  the  instance  of 
the  poor  law  guardians,  to  make  an  order  against  the 
putative  father  of  an  illegitimate  child  who  has  become 
chargeable  to  the  union,  ordering  him  to  contribute  to  ite 
support,  notwithstanding  that  the  mother  of  the  child  has 
a  nusband  who  is  able  to  support  it, 

Oase  stated  l^  magistrates. 
The  special  case  set  out  the  following  facts : 
On  the  29th  of  January,  1902,  a  summons  was 
issued  against  the  respondent  calling  on  him  to  show 
cause  why  he  should  not  contribute  to  the  support  of 
a  bastard  child  of  one  Florence  Payne,  formerly  Saxey, 
which  it  was  alleged  had  become  chargeable  to  tiie 
town  of  Plymouth,  and  of  which  he  was  alleged  to 
be  the  father. 

At  the  hearing  of  the  summons  it  was  proved  that 
Florence  Saxey,  then  a  siogle  woman,  on  the  16th 
of  December,  1898,  gave  birth  to  a  bastard  child 
afterward  named  Oharles  Henry  Gibbs  Saxey,  of 
which  the  defendant  was  proved  to  be  the  father. 

On  the  16th  day  of  April,  1901,  Fioreocs  Saxey 
married  one  George  Payne,  a  stableman,  earning 
from  2  Is.  to  22s.  9d.  per  week,  and  three  months 
after  the  marriage  the  home  was  broken  up,  and  the 
s^id  Oharles  Henry  Gibbs  Saxey  was  on  the  16th  of 
July,  1901,  taken  to  the  workhouse  in  the  town  of 
Plymouth,  where  be  was  still  being  maintained. 

It  was  admitted  George  Payne  was  of  sofficient 
ability  to  maintain  the  said  0,  H.  G.  Stxey. 

On  the  17th  of  August,  1901,  Florence  Ssxey 
resumed  cohabitation  with,  and  was  living  with 
(George  Payne  at  the  date  of  the  hearing,  bat  he 
refused  to  take  0.  H.  G.  Saxey  out  of  the  workhouse 
and  maintain  him. 

The  ooniention  of  the  appellants  before  the 
magpistrate  was  that  they  were  entitled  to  an  order 
against  the  respondent  under  36  Vict.  c.  9,  s.  5,  to 
contribute  to  the  relief  of  the  bastard  child,  and 
that  it  was  not  obligatory  on  them  to  force  tbe 
husband  to  maintain  him. 

The  respondent  contended  that  on  the  marriage 
of  Florence  Saxey  her  husband,  George  Payne, 
became  permanently  legally  liable  to  maintain 
the  bastard  child,  and  as  Gtorge  Payne  was  of 
sufficient  ability  to  maintain  the  child  the  justices 
were  not  at  liberty  to  make  an  order  on  the  putative 
father  to  contribute  towards  the  relief  of  the  child, 
who  had  not  become  properly  chargeable  to  the  town 
of  Plymouth. 

The  jostices  dismissed  the  application  on  the 
following  grounds — viz. :  That  by  statute  4  &  5 
Will.  4,  c  76,  s.  67,  tne  liability  is  thro«vn  upon  the 
husband  to  maintain  the  illegitimate  children  of  his 
wife  bom  before  marriage  while  und^r  sixte««n  years 
of  age,  and  that  the  case  of  Lang  v.  Spicer,  I'NL&W. 
129,  expressly  decides  that  the  hu8b»nd  is  primarily 
liable  under  the  statute  for  such  maintenance  at  least 
while  of  ability  to  maintain;  and,  farther,  that  having 
regard  to  the  fact  that  a  woman  cauuot  herself  obtain 
au  order  s  gainst  the  putative  father  of  an  illegitimate 
child  bom  before  marriage,  it  would  seem  inconsis- 

(a.)  Eeported  by  0.  G.  Wilbeaham,  Esq.,  Bar- 
xister-at-Law. 
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tent  that  the  guArdians  of  the  poor  Bhould  be  able  to 
do  80  in  SQoh  a  ease,  seeing  that  there  is  a  person— 
namely,  the  haaband,  who  b;^  statute  is  responsible. 
The  following  cases  were  cited  in  the  coarse  of  the 
argument  or  before  the  magistrates :  Lang  ▼•  Spicer; 
Siacey  ▼.  Liniell,  27  W.  K.  661,  4  a  B.  D.  291. 

Gardner  t  for  the  appellants. 

Eawke,  lor  the  respondents. 

Lord  Alyxbatonb,  L.0.  J.-— This  case  is  not  free  from 
difficulty,  but  it  seems  to  me  that  we  should  consider 
the  section  and  see  if  there  is  anything  to  prevent  us 
from  giving  effect  to  the  plain  words  of  the  section.  At 
the  time  of  the  passing  of  4  &  6  WUl.  4,  c  76,  and  up 
till  1872  there  was  no  power  on  behalf  of  guardians  to 
obtain  a  direct  order  against  the  putative  father  of  a 
bastard  child,  but  they  could  enforce  an  order 
obtained  by  the  mother.  But  by  the  Act  of  1872  (36 
Vict.  c.  5)  tbey  obtained  such  a  power  for  the 
first  time.  The  Act  of  1873  (36  &  37  Vict  c  9)  is 
practically  identical  with  the  previous  statute.  By 
section  6  of  the  last  mentioned  Act  it  is  provided  tbat 
*'  when  a  bastard  child  becomes  chargeable  to  a  onion 
or  ^ariih  the  guardians  may  apply  to  two  justices 
havmg  jurisdiction  in  the  union  or  parish  in  petty 
sessions,  and  tiiereupon  such  justices  may  summon 
the  man  alleged  to  be  the  father  of  the  child  to 
appear  before  them  or  two  justices  having  the  like 
jurisdiction  to  show  cause  why  an  order  should  not 
be  made  upon  him  to  contribute  to  the  relief  of  the 
child."  It  is  contended  that  tlds  section  must  be 
limited  to  the  case  of  illegitimate  children  of  a 
mother  whose  husband  is  not  able  to  support 
them.  This  is  practically  what  the  argument 
on  behalf  of  the  respondeat  comes  to.  It  is 
contended  that  the  word  chargeable  in  the  Act 
of  1873  must  be  interpreted  to  mean  ultimately 
chargeable.  Ithink  thatif  thathad  been  intended  o^er 
language  would  have  been  employed.  I  am  of 
opinion  that  the  words  must  be  taken  m  their  ordinary 
sense  as  meaning  **  in  fact  ciiargeable."  Some  colour 
is  given  to  this  view  of  section  6  by  the  third  proviso, 
wMch  provides  that  nothing  in  this  section  suall  be 
deemea  to  relieve  the  mother  of  a  bastard  child  from 
liability  to  maintain  her  child. 

If  that  is  so,  the  justices  can  call  upon  the  putative 
father  to  show  cause  why  he  should  not  maintain 
the  child.  Of  course,  the  fact  that  the  mother's 
husband  has  means  is  one  that  the  justices  may  and 
should  take  into  consideration,  but  I  have  come  to 
the  conclusion  that  the  magistrates  may  make  an 
order  notwithstandioff  that  it  has  been  proved  th^t 
the  mother's  husband  has  means.  The  diffiaulty  of 
dual  liability  has  been  discussed  in  several  cases, 
and  I  would  point  out  that  it  has  been  decided  that 
an  order^can  be  enforced  against  the  putative  father 
after  the  marriage  of  the  mother.  The  Acts  of  1872 
and  1873  were  passed  with  a  full  knowledge  of  the 
existence  of  the  dual  liabiiicy,  aud  if  they  had  meant  to 
give  an  unnatural  meaning  to  the  word  ''charge- 
able" other  language  would  have  been  used.  The 
case  must  go  back  to  the  magistrates  with  the 
opinion  that  they  may  make  an  order  agaiost  th<» 
putative  father,  though  I  do  not  say  they  should  do 
so. 

Wills  and  Ohannell,  JJ.,  concurred. 

Appeal  allowed. 

Solicitors,  Crowders,  Vizard,  <b  Oldham^  for  W, 
Adams,  Plymouth;  Law  ^  Worssam,  for  Bond  ^ 
Pearott  Plymouth. 


"Thb  Leitbiic"  (a.) 

Bhip  Admiralty — Gm/eral  average  loM—Oentrci  aoera^ 
adjuBUr9 — Lou  of  time  freight. 

The  words  **aU  loss**  in  the  weU-knoum  passage  in 
Latorence,  J.^s,  judgment  in  Birkley  v.  PresgrsTe,  1 
East  220,  (Up.  228,  relating  to  a  general  average  saen-  , 
fice,  ought  not  to  he  extended  so  as  to  include  losses  which 
are  the  result  of  accidenlal  circumstances  affeding  iht 
loser,  and  are  not  losses  which  the  other  persons  intmtiid 
ought  in  ordinary  course  to  he  treated  as  concerned  wUk. 

The  practice  of  general  average  adjusters  of  not  aUoio- 
ing  in  general  average^  loss  of  time  freight  which  it  (Ae 
restdt  of  detention  for  repair  of  damage  caused  hy  a 
general  average  sacrifice  is  in  accordance  wOk  Ugtd 
principles,  and  is  righUy  left  out  of  consideration. 

Action. 

The  question  raised  in  this  case  was  whettisr  i 
shipowner  is  entitied  to  some  compeniatioii  in 
general  average  for  the  loss  cd  time  freight  doe  to 
the  detention  of  a  vessel  whilst  under  repsir  of 
damage  resulting  from  a  general  averace  loss. 

The  plaintiff,  Balph  Milbanke  Hudson,  was  thi 
registered  managing  owner  of  the  steamship  LeOrinh, 
and  the  defendants  were  the  British  and  Foieign 
Marine  Insurance  Co.  (Limited). 

TTie  Leiirim  was  a  steamship  of  4,824  tons  gtm 
register,  of  the  port  of  Sunderland,  and  was  fitted 
for  carrying  frozen  meat  in  her  No.  2  lower  hold. 

On  the  2nd  of  February,  1900,  the  vessel  wu 
chartered  to  Messrs.  William  Milbum  &  Co.,  at  the 
rate  of  £1,680  per  calendar  month,  the  period  of  hin 
to  expire  about  the  20th  of  January,  1901. 

By  clause  17  of  the  charter-party  it  was  provided 
that  "  in  the  event  of  loss  of  tame  from  deficiency  of 
men  and  stores,  breakdown  of  maclunery,  or  damage 
preventing  the  working  of  the  vessel  for  more  tksa 
twenty-four  working  hours  the  payment  of  hire  shsll  | 
cease  until  she  be  again  in  an  efficient  state  to  resnme  ' 
her  service ;  and  should  she  in  consequence  put  into 
any  other  port  than  that  to  which  die  is  bound  ths  | 
port  charges  and  pilotage  at  such  port  to  be  boos 
by  the  steamer's  owners ;   but  should  the  vessel  be 
driven  into  port  or  to  anchorage  by  stress  of  westher 
or  from  any  accident  to  the  cargo  such  detention  or 
loss  of  time  shall  be   at  the  charterers'  risk  and 
expense." 

By  clause  28  the  charterers  had  **  liberty  to  sub4e( 
the  steamer  for  admiralty  transp<vt  or  other  serno^ 
the  charterers  to  remain  responsible  for  due  fulfil- 
ment of  the  conditions  of  the  charter." 

Under  this  latter  dause  the  vessel  was  sub-let  by 
charter  on  the  5th  of  September,  1900,  to  Messrs. 
Honlder  Bros.,  for  the  purpose  of  carrying  a  cargo  of 
coftls  from  Barry  to  Cape  Town.  Under  this  cbarter 
freight  was  to  be  paid  at  the  rate  of  thirty-fife 
shillings  per  ton  **  delivered  or  on  bill  of  ladiog 
quantity  less  two  per  cent,  at  receiver's  option,  to  be 
declared  in  writing  before  cargo  is  broken." 

On  the  15th  of  September,  whilst  The  Leitrim  w«i 
loading  coals  at  Barry,  a  fire  broke  out  in  No.  2. 
lower  hold,  and  in  order  to  extingnivh  the  fire  it  was 
f  jund  necessary  to  pour  large  quantities  of  water  into 
both  No.  2  hold  and  into  the  cross-bunker  to  whioli 
the  fire  had  spread.  After  the  fire  was  extin- 
guished, the  coals  from  No.  2  hold  and  froB 
the  cross-bunker  were  landed  and  sold  and  were 
eventually  replaced  by  new  shipments.  A  portion 
of   the   insulation   in   No.    2    hold    was    da*n«gsd 

(a.)  Beported  by  Gwyitne  Hall,  Esq.,  BanisUr- 
at-Law. 
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l^  the  fire,^  and  parts  of  the  steelwork  of  that  hold 
and  also  in  the  cross-bunker  were  burned  and 
baoUed.  In  addition  to  this  fire  damage  to  the  insula- 
tion, the  employment  of  water  to  extin^c^ish  the 
fire,  80  damaged  the  oharooal  and  paper  of  i£e  insula- 
tion as  to  necessitate  the  renewal  o(  nearly  all  of  it, 
and  in  order  to  replace  and  repair  it  all  the  brine 
pipes  iu  this  hola  and  in  the  cross-bunker  were 
necessarily  removed.  The  time  occupied  in 
extinguishing  the  fire,  discharging  the  damaged 
coals,  and  entirely  repairing  and  refitting  the  vessel, 
extended  from  the  15th  of  September  to  the  24(;h  of 
October,  a  period  of  thirty-nine  days.  The  time 
necessary  for  the  repair  of  the  iusulation  damaged  by 
water  together  with  the  incidental  removal  and  re- 
instatement of  the  brine  pipes  would  by  itself  have 
been  thirty -one  days.  In  respect  of  the  period  of  thircy- 
nine  days  Messrs.  Milburn  &  Co.  claimed  and  were 
allowed  by  the  plaintiff  a  deduction  from  the  hire  of 
the  vessel  of  £2,160  under  clause  17  of  the  charter- 
party  of  the  2nd  of  February,  1900,  The  vessel  was 
insorei  by  the  plaintiff  (and  his  co-owners)  with  ttie 
defendant  company  under  a  policy  of  the  18th  of 
June,  1900,  for  £4,000,  and  it  was  on  this  policy  that 
he  claimed. 

A  statement  of  general  average  was  prepared  and 
dated  the  11th  of  February,  1901,  but  the  i^aintiff 
objected  that  it  did  not  allow  him  the  loss  of  hire, 
which  he  contended  should  be  made  in  general 
average  as  a  voluntary  sacrifice.  Accordingly  on  the 
14th  of  January,  1902,  a  supplementary  general  and 
particular  average  statement  was  prepared  by 
average,  adjusters,  and  a  general  average  sum  of 
£1,340  29.  lid.  was  allowed  as  *<net  loss  of  time 
freight  result  log  from  detention  uoder  repair  of 
general  average  damage  exclusively,  after  crediting 
wages  and  provisions  of  crew  already  in  general 
average."  The  concrete  question  for  the  court,  there- 
tore,  was  wht^ther  this  sum  of  £1,340  28.  lid.  was 
xightiy  included  in  general  average.  If  the  judgment 
of  the  court  was  in  the  affirmative  the  plaintiff  was  to 
be  taken  to  bs  entiled  to  recover  £66  18i.  6d.,  but  if 
in  the  negative  judgment  was  to  be  entered  for  the 
defendants. 

Oarver,  K  G,,  and  Oamhier,  for  the  plaiatiff. — The 
loss  incurred  was  the  direct  consequence  of  the 
general  average  act  of  pouring  the  water  into  the 
hold  to  save  the  ship  and  cargo  from  destruction. 
This  loss  of  hire,  therefore,  in  respect  of  the  time 
oocapied  in  repairing  the  water  damage,  was  a 
general  average  sacrifice,  aud  there  is  no  reason  why 
loss  of  time  freight  directiy  caused  by  the  general 
average  act  should  not  be  made  good  iu  general 
average.  They  relied  on  the  definittou  of  a  general 
average  sacrifice  as  laid  down  iu  BirkUy  v.  Fresgrave, 
1  East  220,  at  p.  228— viz ,  "  all  loss  wbich  arises  in 
oonaequence  of  extraordinary  sacrifices  made  or 
^ocpenses  incurred  for  the  preservatioa  of  the  ship  and 
cargo  come  within  generibf  average,  and  must  be  borne 
proportionately  by  all  who  are  interested."  The 
wcxras  '*  all  loss  "  certainly  iadude  the  loss  of  time 
freight. 

Tney  cited  Da  Costa  v.  Newnham,  2  T.  B  407 ; 
Power  ▼.  Whitmore,  4  Af.  &  Sel.  141 ;  Anglo- Argentine 
<^c..  Agency  v.  Temperley  Shipping  Co.,  48  W.  B.  64, 
[1899]  2  Q.  B  403. 

SeruUont  K.C,  Hamilion,  K.C.^  and  Mackinnon,  for 
the  defendants. — By  tne  universal  practice  of  average 
ad j  asters  loss  of  time  freight  is  not  treated  as  a 
general  average  los*.  Clause  11  of  the  voyage 
charter  incorporates  the  York- Antwerp  rules,  and  as 
the  shipowner  gave  authority  to  sublet,  and  allowed 
the  shipment  under  those  rules,  the  practice  there- 


under excludes  the  claim  with  adjustment  of  general 
average. 

Cur*  adv,  vulL 

Babnbs,  J.,  in  giving  judgment,  stated  the  facts, 
and  proceeded  as  follows :  The  question  raised  in  this 
case  u  novel  and  difficult  and  has  not,  so  far  as  I  am 
aware,  been  considered  in  the  courts.  Bvidence  has 
been  given  before  me  by  experienced  average 
adjusters  to  the  effect  that  according  to  the  ^rajtice 
of  average  adjusters  a  loss  of  time  charter  frSght  in 
such  cases  is  never  iocladed  in  general  average.  No 
evidence  to  the  contrary  was  given,  and  I  think, 
therefore,  it  maybe  taken  that  the  practice  of  average 
adjusters  is  uniform  on  this  matter.  The  question, 
therefore,  comes  to  be  whether  this  practice  I's 
right,  because  although  it  was  suggested  b  v  coonsel 
for  the  defendant  company  that  as  the  sub-charter 
provided  that  in  case  of  average  the  same  was  to  be 
settled  according  to  the  York- Antwerp  Bules,  1890, 
and  that  tmder  rule  18  of  those  rulBs,  "Adjust- 
ment except  as  provided  in  tiie  foregoing  rules 
(which  do  not  apply  to  the  present  case) :  the  adjust- 
ment shall  be  drawn  up  in  acoordaoice  with  the  laws 
and  practice  that  would  have  governed  tibe  adjust- 
ment had  the  contract  of  affreightmeut  not  contained 
a  clause  to  pay  general  average  according  to  these 
rules."  The  adjustment  should  be  in  accordance  with 
the  practice,  yet  that  rule  does  not,  in  my  opinioD, 
meau  that  the  adjustment  is  to  be  in  aocordance  with 
practice  if  the  practice  confiicts  with  the  law. 
I  have,  therefore  to  determine  what  is  the  law 
applicable  to  this  case.  Tne  real  question  appears  to 
me  to  be  whether  the  shipowner  is  entitled  to  some 
odmpensation  in  general  average  for  the  delay  caused 
by  the  sacrifice.  I  do  not  tlmik  that  the  question  is 
whether  he  is  entitied  to  be  comp::nsated  in  general 
average  for  the  particular  consequence  of  the  delay  in 
this  case,  because  that  would  be  to  make  the  rights 
and  liabilities  of  the  cargo  owners  depend  entirely  on 
the  contract  of  tmie  charter  to  which  they  are  in  no 
way  parties.  The  shipowners*  loss  of  freight  is  caused 
by  the  operation  of  the  cesser  caiue,  No.  17.  in  the 
original  time  charter.  If  that  clause  had  not  been 
inserted,  the  time  charterers  would  haveremainedliable 
to  pay  the  freight  in  accordance  with  the  principle 
upon  which  the  old  case  of  Bipiley  v.  Bcaife, 
B.  &  0.  167,  was  decided,  and  in  my  opinion  the 
cargo  owners  ought  not  to  be  affected  by  the  qaestion 
whether  the  loss  of  time  f«lls,  by  the  contract  between 
the  shipowner  and  the  time  charterers  to  be  borne  by 
the  one  or  the  other.  If  the  time  chart'^rers  had  to 
continue  paying  freight  during  the  delay,  the  measnre 
of  their  loss  would  appear  to  be  the  loss  of  the  benefit 
which  would  have  accrued  to  them  but  for  the  delay. 
Counsel  for  the  plaintiff  relied  upon  the  well-known 
passage  in  Lawrence,  J.'s,  judgment  in  BirkUy  v. 
Fre$grave,  1  Bast  220,  at  p.  228,  which  is  as  follows : 
''  Ail  loss  which  arises  in  oonseqaeuce  of  extraordinary 
sacciftces  made  or  expenses  incurred  for  the  preserva- 
tion of  the  ship  and  cargo,  comes  in  this  general 
average,  and  must  be  borne  proportionately  by  all 
who  are  interested."  Tney  argue  that  the  hire  for 
thirty-one  days  was  lost  by  the  sacrifice,  and  that, 
therefore,  it  ought  to  be  borne  proportionately  by  all 
who  are  interested. 

But,  in  my  opiuion,  the  words  "all  loss"  in 
this  and  other  statements  of  the  principle  of 
general  average  have  not  the  width  of  meaninff 
antributed  to  them  by  the  plaintiff's  counsel. 
They  ought  not,  I  think,  to  be  held  to  extend  to 
include  losses  which,  to  use  a  term  which  has  been 
employed,  are  the  result  of  "accidental  drcum- 
sttuccs"  affejtiog  the  loser,  ani  are  not  lossej  whion 
the  other  person  interested  ought  in  ordinary  course 
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to  be  treated  as  ooBoemed  with.  This  term  if  to 
be  found  in  the  judgment  of  Lord  BshtBr  in  Bodo- 
canachi  ▼.  MiUnum,  35  W.  H.  241,  18  Q.  B.  D.  67. 
That  was  an  aotion  by  charterers  against  ship- 
owners for  non-delivery  of  cargo,  and  the  plaintins 
had  sold  the  cargo  to  arrive.  It  was  hela  that  in 
estimating  the  damages  the  market  Talue  at  the  time 
when  the  cargo  should  have  arrived  must  be  looked 
at  and  not  the  price  at  which  the  plaintLflb  had  sold 
the  cargo.  Lord  Bsher  said :  **  But  the  value  is  to  be 
taken  independently  of  any  drcnmstances  peculiar  to 
the  plaintiff.  It  is  weU  settled  that  in  an  action  for 
non-deliyeiy  or  non-acceptance  of  goods  under  a 
contract  of  sale  the  law  does  not  take  into 
account,  in  estimating  the  damages,  anything  that 
is  accidental  as  between  the  plsintiff  and  the 
defendant,  as,  for  instance,  an  intermediate  contract 
entered  into  with  a  third  party  for  the  purchase 
or  sale  of  the  floods.  It  is  admitted  in  this  case 
that  if  the  plaintifiBi  had  sold  the  goods  for  mOre  thaA 
the  market  value  before  their  arrival  th^  could  not 
recover  on  the  basis  of  that  price,  but  would  be  con- 
fined to  the  market  price  because  the  circumstance 
that  they  had  so  sold  the  goods  at  a  higher  price 
would  be  an  accidental  circumstance  as  betsreen 
themselves  and  the  shijjpowners,  but  it  is  said  that  as 
they  have  sold  for  a  pnce  less  than  the  market  price, 
the  market  ^oe  is  not  to  govern,  but  the  contract 
price.  I  thmk  that  if  the  law  were  so  it  would  be 
very  unjust.  I  adopt  the  rule  laid  down  in  Mayne 
on  Damages  which  gives  the  market  price  as  the  test 
by  which  to  estimate  the  value  of  the  goods  inde- 
pendentiy  of  any  circumstances  pecuBar  to  the 
plaintiff,  and  so  independentiy  of  any  contract  made  by 
him  for  the  sale  of  goods.  That  rule  gives  the  mode  of 
estimating  the  value  which  is  to  be  taken  for  the  pur- 
pose of  arriving  at  the  damages."  It  is  for  similar 
reasons  that  although  when  goods  have  been  sold  to 
arrive  and  have  been  jettisoned  in  drcumstances  giving 
rise  to  a  general  average  loss  the  actual  loss  to  the 
merchant  is  the  price  at  which  the  goods  were 
sold,  jret  the  market  value  of  the  goods  at  the  time  of 
the  sup's  discharge  is  the  basis  of  compensation.  So 
also  in  my  opinion  the  reason  why,  when  a  ship  has  been 
chartered  at  one  rate  of  freight,  and  goods  have  been 
shipped  at  a  different  rate  of  freight,  the  chartered 
freight  is  left  out  of  consideration  in  assessing  the  com- 
pensation for  freight  lost  by  jettison  of  goods,  is  that 
the  chartered  freight  is  a  matter  with  which 
the  owners  of  cargo  are  not  concerned,  and  its  loss 
may  be  termed  an  ''accidental  circumstance" 
peculiar  to  the  shipowner. 

These  considerations  lead  me  to  the  conclusion 
that  the  cargo -owners  have  no  concern  with 
the  contract  between  the  shipowner  and  the 
time  charterers,  that  the  loss  of  freight  under  it 
caused  by  the  deUv  is  the  result  of  an  accidental 
circumstance  peculiar  to  the  shipovmer  and  time 
charterers  and  that  the  question  is  whether  the  ship- 
owner is  entitled^  to  be  compensated  in  general 
avetageonthe  basis  of  the  ordinary  coniequences  of 
the  delay,  ai  if  the  ship  were  carrying  the  goods 
simply  under  the  contract  uoder  which  they  were 
shipped.  This  is  a  different  question  from  that 
which  has  been  ditcusied  in  text-books  as  to  the 
allowance  in  general  average  to  the  owners,  of 
the  expenses  of  maintainiog  and  paying  the  crew 
daring  the  delay  caused  by  the  execution  of  repairs 
raodered  necessary  by  a  general  average  sacrifice.  I 
know  it  has  been  thooghc  by  some  that  by  common 
Jaw  those  expenses  are  not  to  be  included  in  general 
average  in  such  a  case,  but  the  cases  which  are 
referred  to  by  Mr.  Lowndes  and  criticised  by  him  on 
on  p.  241  of  his  work  do  not  appear  to  me 
to  go  to  this  length,  and  I  agree  with  what  Thesiger, 


L.  J.,  said  in  Atwaod  v.  Sdlar,  28  W.  B.  604, 5  Q.  B.  D. 
286,  that  '*  As  a  matter  of  fact  it  is  extremely  doubt- 
ful whether  the  expenses  for  wages  of  orew  or  pro- 
visions in  a  port  of  refuge  have  ever  been  £s- 
allowed  by  our  courts  as  constitutinj;  a  claim  for 
general  average  in  a  case  where  the  ship  has  put  into 
the  port  to  repair  damage  itself  belonging  to  genersl 
average."  The  wages  and  provisions  of  the  crew 
during  the  delay  in  question  have  been  allowed  in 
general  average  in  the  present  case  i»parentiy  under 
the  York- Antwerp  rules,  which  are  referred  to  in  tiie 
sub-charter,  and  I  have  not  to  dedde  anything  about 
them,  though  as  at  present  advised  there  appears  to 
me  to  be  strong  reasons  for  holding  that  at  any  rate 
whenever  the  &lay  is  to  repair  damage  which  is  itself 
the  subject  of  general  average,  the  wages  and  main- 
tenance oi  the  crew  daring  such  delay  should  be 
allowed  by  law  in  genmd  average.  But  it 
does  not  at  all  follow  that  the  mere  loss  of  the 
profitable  employment  of  tbe  vessel  as  distingnidied 
from  actual  expenses  should  in  such  a  case  be 
allowed. 

In  the  first  place,  so  far  as  I  can  ascertain,  a  loss 
of  this  character  has  never  been  claimed  in  general 
average.  It  is  not  introduced  in  the  York-Antwerp 
rales,  nor  can  I  find  any  trace  of  it  beinff  allowea 
by  the  laws  of  any  foreign  country,  though  many  of 
them  contain  provirions  as  to  the  aUowanoe  in 
general  average  of  the  wages  and  maintenance  of 
the  crew.  It  may  be  said«  why  on  principle  should 
not  the  loss  of  time  be  compensated  for  when  that 
loss  is  due  to  the  necessity  for  repairing  damage, 
itself  the  subject  of  general  avenge?  I  think 
the  answer  is  that,  although  poasiDly  there  may 
be  cases  in  which  the  lots  of  time  is  not  oommon  to 
all  concerned,  at  any  rate  in  cases  like  the  present,  is 
that  the  loss  of  time  is  comnnon  to  all  the  parties 
interested  and  ail  suffer  damage  by  the  delay,  so  that 
the  damages  by  loss  of  time  may  be  considered  propor- 
tionate to  the  interests  and  may  be  left  out  of  con- 
siderationi  Were  this  otherwise  great  inconvenience 
would  arise  and  enormous  difficulty  be  found  in 
attempting  to  ascertain  what  was  the  proper  unouut 
of  lorn  on  each  of  the  numerous  mteffests  which 
go  to  make  up  a  shipping  adventure.  An  averasBe 
adjuster  has  a  heavy  ta^k  now  when  he  has 
to  deal  with  actual  losses  and  values,  but  if  he 
were  also  to  have  to  assess  speculative  and  estimated 
losses  his  task  would  be  still  heavier.  Moreover,  this 
inconvenience  and  difficulty  is  practically  obviated  by 
treating  eveyone*s  loss  of  tmie  as  proportionate  to  hu 
interests  and  not  bringing  it  into  aooonnt.  This 
appears  to  work  substantud  justice,  for  reverting  to 
what  I  have  said  about  accidental  oirounutanoes 
peculiar  to  a  party,  it  seems  dear  that  if  the  losses  by 
delay^I  am  not  dealing  with  expenses— were  to  be 
investigated,  accidental  circumstances  would  be 
excluded,  with  the  result  that  all  that  could  be  ooo- 
•idered  would  be  the  loss  of  the  profitable  employment 
during  the  delay  of  the  capital  invested  in  each 
intereiit  concerned ;  and  it  would  be  unreasonabis 
and  difficult  and  involve  very  speculative  inqnirifS  to 
embark  upon  an  examination  of  what  upon  such  a 
basis  would  be  the  loss  on  each  interest,  so  that  for  all 
practical  purposes  the  Iobsm  may  be  considered  as  i>ro* 
portionate  to  the  interest  and  left  out  of  consideration 
altogether.  Oounsel  for  the  plaintiff  felt  the  difficulty 
there  is  in  allowing  claims  for  delay  of  a  gesieral 
character  to  be  introduced  into  a  statement  of 
general  average,  and  they  endeavoured  to  distinguish 
between  such  claims  and  that  in  the  present  case 
the  former,  as  they  said,  being  speculative  and  the 
latter  definitely  ascertainable.  But  as  I  have  already 
noticed,  this  defioite  loss  is  due  to  airsngemeots 
between  the  actual  owner  and  the  owneis  pro  hoc 
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mee  of  the  TVisel  which  onght  not  to  affaot  ourgo 
ownecs  who  h*Ye  no  oogouanoe  of  suoh  arrange- 
a0Qti»  and  are  not  parties  thereto,  and  plaoe  their 
goods  on  boMd  the  ▼esse!  on  the  terois  that  they 
shall  he  sahjeoted  to  the  ordinary  incidents  inyolved 
in  so  doing. 

In  my  opinion,  therefore,  the  praotice  affecting  this 
matter,  pxoved  hy  the  mwnfe  aajnsters  who  have  been 
oaUed,  is  in  accordance  with  legal  principles  and  is 
right,  and  I  answer  the  qnestion  which  was  agreed 
shonld  be  sohmitted  to  the  decision  of  the  oonrt^- 
vis.,  whether  the  item  of  £1,340  28.  lid.  for 
saoriftoing  time  hire  was  rightly  included  in  the 
adjustment  of  general  average,  in  the  negative.  The 
consequence  is  that  judgment  will  be  entered  for  the 
defendants  with  costs. 

Bolioitors  for  tiie  plsiatiflb,  Botterell  A  Roche. 

Solioitors  for  the  dsfendantf,  WaUona,  Johruon^ 
Bubh,d:  WhaMon. 


Nov.  26. 


®outt  oi  Anneal. 

!nom  E.  B.  Div.  '\ 

(Collins,  M.R.,  and  Bomer  and  > 

Mathew,  L. JJ.)  ) 

JOKXS  V.  LAYINQTOir.  (a.) 

Landlord   and    tenant — Chvenant — Quiet   enjoyment^ 
Implied  covenant — *'  Let " — Unlimited  covenant. 

An  unlimited  covenant  for  quiet  enjoyment  cannot  he 
implied  from  the  iMe  of  the  word  ^*  let'*  in  a  contract  of 
letting. 

Application  by  the  plaintiff  for  jadgment  or  a  new 
trial  in  an  action  tried  before  Grantham,  J.,  and  a 

The  defendant  wae  the  holder  of  a  long  lease  of  a 
boose  granted  in  1893  by  the  Qovemors  of  the 
Foundling  Hospital,  which  lease  contained  a  covenant 
l^  the  lewee  not  to  nie  the  house  or  permit  it  be  uied 
for  the  purpose  of  any  Ivade  or  business,  and  also 
contained  a  proviso  for  re-entry  l^  the  lesiors  in  the 
event  of  a  braadh  of  the  said  covenant. 

By  an  agreement  in  writiog,  not  under  seal,  dated 
the  19th  of  July,  1900.  between  the  defendant  as 
landlord  end  the  plaintiff  as  tenant,  it  was  agreed  as 
follows:  "The  landlord  lets  to  the  tenant  who  agrees 
to  take  "  the  lower  part  of  the  laid  house  at  a  yearly 
rental  of  £85  for  the  term  of  three  years.  The 
agreement  did  not  contain  any  covenant  or  term 
corresponding  to  the  covenant  contained  in  the 
■npcoior  lease.  The  plaintiff,  who  had  no  knowledge 
of  tiie  superior  lease,  entered  into  possession  of  the 
premises  let  to  him  snd  proceeded  to  carry  on  therein 
the  trade  and  business  of  a  metal  worker. 

In  December,  1901,  the  plaintiff  was  restrained  from 
carrying  on  his  said  trade  or  business  on  the  said 
premites  by  an  injunction  obtained  by  the  superior 
tandlords. 

The  plaintiff,  by  his  statement  of  claim,  alleged 
that  prior  to  the  agreement  he  informed  the  defendant 
that  he  required  the  premises  for  the  purpose  of 
carrying  on  his  said  trade  or  buiiuess  therein,  and 
that  tiie  defendant  verbally  warranted  and  falsely 
represented  to  the  plaintiff  that  he  had  good  right 
and  full  title  to  denuse  and  let  the  premises,  and  that 
the  plaintiff  shonld  have  and  quietly  enjoy  the 
premMes  for  the  said  purpose.     The  plaintiff  also 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister- 
at«Law. 


alleged  that  it  was  an  implied  term  of  the  agreement 
that  he  should  and  might  quietly  enjoy  the  premisw 
and  carry  on  his  said  trade  or  businfss  therem.  Tlw 
plaintiff  claimed  damages  for  breach  of  covenant,  or 
m  the  alternative  for  breach  of  warranty  and  for 
fraudulent  misrepresentation. 

At  the  trial  tbe  jury  in  the  first  instance  said  that 
they  found  a  verdict  for  the  plaintiff  for  £160 
damages ;  but  Grantham,  J.,  having  subsequently 
asked  them  whether  they  found  there  had  been  any 
fraud  on  the  part  of  the  defendant,  l^ey  answered 
that  question  in  the  negative.  Grantham,  J.,  there* 
upon  gave  judgment  for  the  defendant. 

The  plaintiff  applied  for  judgment  or  a  new  trial. 

WiH,  K.a,  and  B.  J.  Drake,  for  the  plaintiff.— 
Tliis  agreement  of  letting  carries  with  it  an  implied 
covenant  for  quiet  enjoyment,  which  extends  to 
eviction  by  title  paramount.  Suoh  a  covenant  for 
quiet  enjoyment  u  to  be  implied  from  the  word 
'*let"  as  much  as  from  the  word  "demise."  The 
dicta  contained  in  the  judgment  delivered  by  Kay, 
L.J.,  in  Baynee  v.  Lloyd,  44  W.  B.  328,  [1895]  2 
Q.  B.  610,  to  the  effect  that  a  distinction  is  to  be 
drawn  in  this  respect  between  the  words  "  let "  and 
«  demise  "  have  been  disagreed  with  by  the  Divisional 
Oourt  in  Budd-ScoU  v.  Danidl,  ante,  p.  134,  [19021  2 
K.  B.  351. 

They  referred  to  the  following  oasos :  De  Lasedlle  v. 
Guildford,  49  W.  B.  467,  [1901]  2  K.  B.  215; 
Holder  V.  Taylor,  Hob.  12 ;  and  Bandy  v.  Carttoright, 
1  W.  B.  415,  8  Ezch.  913. 

Trevor  F.  Lloyd,  for  the  defendant,  was  not  called 
upon  to  argue* 

OoLLins,  M.B. — In  my  opinion  this  appeal  fails. 
The  jury  have  negatived  ftraud,  and  it  is  not  seriously 
contended  on  the  plaintiff's  behalf  that  he  can  dfdm 
for  breach  of  warrantv,  for  the  allemd  agreement 
that  the  plaintiff  should  have  quiet  enjoyment,  if  it 
existed,  was  not  a  collateral  agreement.  It  is,  how- 
ever, argued  that  out  of  the  terms  of  the  contract  of 
letting  a  covenant  or  contract  for  quiet  enjoyment  can 
be  implied,  and  that  not  merely  a  limited  oovenantfor 
quiet  enjoyment  in  respect  of  acts  of  the  lessor  and 
persons  dsiaiing  under  him,  but  an  unlimited 
covenant  in  respect  of  the  acts  of  all  persons.  That 
contention  is  concluded  by  the  judgment  of  this 
oourt  delivered  by  Kay,  L.J.,  in  Baynee  A  Co.  v. 
Lloyd  A  Sons,  They  there  held  that,  assuming  that 
in  uie  absence  of  the  word  "  demise  "  in  a  contract 
of  letting  either  a  covenant  for  title  or  a  covenant 
for  quiet  enjoyment  could  be  implied,  the  duration 
of  such  covenant  was  liuiited  by  that  of  the  lessor's 
own  estate.  That  was  the  point  actually  decided. 
But  the  court  in  the  course  of  their  judgment, 
dealing  with  the  effect  of  the  word  "  demise,"  and 
with  tne  covenants  in  law  to  be  implied  therefrom,' 
say  this :  <'  The  weight  of  authority  is  in  favour  of 
the  view  that  a  covenant  in  law  is  not  implied  from 
the  mere  relation  of  landlord  and  tenant,  but  only 
from  certsin  words  used  in  creating  the  lease." 
They  had  previously  said  that  "  let"  was  not  one  of 
those  words.  They  take  exception  to  a  dictum  of  Parke, 
B.,  in  Hart  v.  Windeor,  12  M.  &  W.  68,  at  p.  85,  that 
the  word  **  let"  or  any  equivalent  words  which  con- 
stitute a  lease  have,  no  doubt,  the  same  effect  as  the 
word  *'  demise."  Our  attention  was  called  to  the  case 
of  Budd^Scott  V.  Daniell  in  the  Divisional  Court.  I 
think  it  would  be  unbecoming  in  us  to  call  in  question 
the  opinion  expreised  by  the  Oourt  of  Appeal.  But  it 
is  not  necessary  for  us  to  decide  in  this  case  whether  any 
covenant  for  quiet  enjoyment  can  be  implied  from 
the  word  *<  let"  The  plaintiff's  contention  is  that  an 
unlbnited  covenant  can  be  implied.    In  my  opinion 
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the  anthorities  show  that  whether  any  oovenant  for 
quiet  enjo3rment  oan  b3  implied  from  the  word  "  let," 
at  any  rate  an  nnUmited  covenant  for  quiet  enjoy- 
ment cannot  be  implied. 

BoMBB  and  Mathew,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Colyer  &  Colyer* 

Solicitors  for  the  defendant,  HarraJU  &  Pollock. 


Nov.  24. 


From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Bomer  and  [ 
Mathew,  L.JJ.)  J 

Bailey  v,  Thurston  &  Co.  (Ldotbd).  (a.) 

Bankruptcy — Property  of  l%nlcrupt  — After-acquired 
property— Contract  of  employment — Dismissal  after 
hankruptcy — Action  hy  bankrupt  for  wrongful  dis- 
missal—Right of  action  vesting  in  trustee— Bankruptcy 
Act,  1883  (46  <fc  47  FiVrf.  c.  62),  s.  44. 
The  plaintiff  entered  the  employment  of  the  defendants 
for  a  term  of  years  at  a  traveller  at  a  salary.     During 
the  period  of  employment  he  wets  adjudicated  bankrupt^ 
and  subsequently  the  defendants  dismisstd  him.    In  an 
action  for  wrongful  dismissal.  Tie  being  at  the  time  an 
undischarged  bankrupt, 

Hdd,  thai,  the  breach  of  the  contract  of  employment 
having  occurred  after  the  bankruptcy,  the  cause  of  action 
did  not  vest  in  the  plaintiff* s  trustee  in  bankruptcy,  who 
had  not  intervened  in  any  way,  and  the  plaintiff  wa% 
therefore  entitled  to  sue  in  his  own  name. 

Judgment  of  PhilHmore,  J.  ([1902]  2  K.  B.  397), 
*affir7Md. 

Appeal  from  the  jadgment  of  PhiUimore,  J.,  after 
the  trial  of  the  action  with  a  jury :  reported  in 
[1902]  2  K.  B.  397. 

By  an  agreement  in  writing  the  defendants  agreed 
to  employ  the  plaintiff,  and  he  agreed  to  serve  them, 
as  their  traveller  for  a  period  of  five  years  from  the 
17th  of  April,  1899,  at  a  salary  and  a  commission  on 
all  orders  procured  by  him. 

Early  in  June,  1901,  the  plaintiff  was  adjudicated 
bankrupt,  and  subsequently  on  the  29th  of  June, 
1901,  the  defendants  dismissed  him  from  their 
exnployment. 

He  thereupon  brought  this  action  for  wrongful 
dismissal,  being  then  an  undischarged  bankrupt. 

The  defendants  pleaded  that  the  plaintiff  before 
action  was  adjudicated  a  bankrupt,  and  remained 
undischarged  when  the  action  was  brought,  and  that 
the  cause  of  action,  if  any,  vested  in  the  trustee  of 
his  estate  and  effects. 

The  trustee  in  bankruptcy  had  not  intervened  in 
anyway. 

At  the  trial  the  jury  returned  a  verdict  for  the 
plaintiff  for  £100  aamages,  and  PhiUimore,  J.,  on 
further  consideration  hdd  that  the  plaintiff  was 
entiUed  to  maintain  the  action.  He  accordingly  gave 
judgment  for  the  plaintiff. 

Kemp,  K.C.,  and  E.  W.  Hansdl,  for  the  defendants. 
^The  plaintiff  being  an  undischarged  bankrupt  the 
eause  of  action  for  wrongful  dismissal  vested  in  his 
trustee:  Wadling  v.  Oliphant,  24  W.  B.  246,  1 
Q.  B.  D.  145 ;  Emden  v.  Carte,  29  W.  E.  600,  17 
Ch.  D.  169,  768.  It  was  immaterial  whether  the 
breach  of  the  contract  of  employment  occurred  before 
or  after  the  adjudication.  All  a  bankrupt's  property, 
present  or  future,  vests  in  bis  trustee  in  bankruptcy, 

(a.)  Beported  by  W.  F.  Babry,  Esq.,  Barrister-at- 
Law. 


exoept  (1)  oertain  property  specially  excepted  }n 
section  44  of  the  Bankrupted  Act,  1883 ;  (2)  so  mudi 
of  the  personal  earnings  of  the  banlonipt  ss  sre 
necessary  for  the  support  of  himself  and  hJs  family; 
and  (3)  damages  recoverable  for  injury  to  the  peiBOii 
or  feelings  of  the  bankrupt,  whether  arising  fioin 
tort  or  breach  of  contract  The  bankrupt  may  sue 
for  property  acquired  by  the  bankrupt  during  hit 
bsnlmiptoy,  including  his  personal  earnings,  sobjeot 
to  the  right  of  his  trustee  to  intervene,  and  in  tbs 
case  of  personal  earnings  the  trustee  oan  only  daiaoL  the 
surplus  beyond  that  whidi  is  necessary  for  &esupport 
of  bankrupt  and  his  family.  Damages  for  breach  d 
contract  to  employ  are  not  personal  earnings ;  they 
are  compensation  for  breach  of  the  contract  to  employ: 
Wadling  v.  Oliphant.  The  damages  here  are  not 
after-acquired  property  for  which  the  bankrupt  can 
sue  in  ms  own  name  tmtil  the  trustee  intervenes. 
The  contract  to  employ  the  bankrupt  was  before  the 
bankruptcy,  and  uie  right  to  sue  for  breach  of  it 
passed  to  the  plaintiff's  trustee  in  bankruptcy. 

They  also  referred  to  ^MA;Aam  v.  Drake,  2  H.  L.  Oas. 
579  ;  8tant(m  v.  Collier.  2  W.  B.  197,  3  B.  &  B.  274; 
In  re  Byrne,  Ex  parte  Henry,  9  Morrell  213,  41  W.  B. 
Dig.  13 ;  Osman  v.  Baphad,  12  Times  L.  B.  376. 

Lord  Ooleridgs,  K.C.,  and  J.  fi.  Macoun  {BoviU 
Smith  with  them),  for  the  plaintiff^— The  right  to  daim 
damages  for  wrongful  dismissal  after  the  bankruptcy 
is  after-acquired  property,  for  which  the  bankrupt 
can  sue,  though  his  trustee  in  bankruptcy  may  inter- 
vene :  Herbert  v.  Sayor,  5  Q.  B.  965 ;  Jameson  v.  Bridt 
and  Stone  Co.,  27  W.  B.  221,  4  Q.  B.  D.  208;  Cohen 
V.  Mitchell,  38  W.  B.  551,  25  a  B.  D.  262.  The 
cases  of  Wadling  v.  OUpJiant  and  Emden  v.  Carte  did 
not  decide  that  the  bankrupt  could  not  sue;  they 
only  decided  that  the  trustee  had  the  right  to 
intervene.  It  might  be  that  in  the  present  case  tiie 
trustee  could  intervene  and  claim  the  money,  but  that 
was  a  matter  entirely  between  the  bankrupt  and  his 
trustee.  In  Beckham  v.  Drake  the  wrongful  dismissal 
occurred  before  the  bankruptcy,  and  that  case  is  not 
an  authority  for  saying  that  in  a  case  like  the  present 
the  bemkrupt  cannot  maintain  the  action.  !nie  dd 
form  of  declaration  for  wrongful  dismissal  was  that 
the  plaintiff  was  ready  and  wilUng  to  so  on  serving 
the  defendant,  and  yet  the  defendant  cusmissed  him. 
The  trustee  in  bankruptcy  could  not  allege  that.  This 
in  not  such  a  contract  as  passed  to  the  trustee  in  bank- 
ruptcy, and  therefore,  for  any  breach  occurring  after 
the  bankruptcy  the  trustee  cannot  sue.  If  the  con- 
tract passed  to  the  trustee  he  must  take  it  with  its 
obligations  as  well  as  its  benefits,  and  he  would  be 
liahle  to  an  action  for  breach  of  it,  though  he  oould 
not  compel  the  bankrupt  to  perform  it.  A  contract 
for  mere  personal  service  never  passes  to  the  trustee 
in  bankruptcy:  per  Blackburn,  J.,  in  Wadling  v. 
Oliphant,  1  Q.  B.  D.,  at  p.  148.  The  action  is  there- 
fore maintainable. 

They  also  referred  to  Williams  v.  Chambers,  10 
Q.  B.  337 ;  Ex  parte  Dewhurst,  20  W.  B.  172.  Ii.  B  7 
Ch.  App.  185 ;  Cook  v.  Whellock,  38  W.  B.  534.  24 
Q.  B.  D.  658  ;  In  re  Boberts,  48  W.  B.  132,  [1900] 
1  Q.  B.  122. 

E.  W.  Hansen  replied. 

Our,  adv.  vuU^ 

Nov.  24.— Collins,  M.B.— This  is  an  appeal  from 
the  judgment  of  PhiUimore,  J.,  and  the  question  is 
whether  the  trustee  in  the  bankruptcy  of  the 
plaintiff  is  a  necessary  party  to  the  action.  The 
contract  of  employment  was  made  before  the  bank- 
ruptcy, and  tne  dismissal— that  is,  the  breach- 
occurred  after  the  adjudication.  Tne  defendants 
pleaded  the  bankruptcy  of  the  plaintiff  and  that  the 
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oanse  of  aotion  had  passed  to  his  trustee.  The 
question  is  whethor  that  is  a  good  plea;  iu  other 
words,  whether  the  actiou  can  be  muntained  by  the 
bankrupt  in  his  own  name  alone.  Phillimore,  J., 
held  that  the  plea  f  aildd»  and  in  my  opinion  that 
decision  is  right.  A  large  number  of  authorities 
were  dted  to  us,  and  we  desired  to  look  carefully  into 
those  authorities  before  giving  our  decision,  and  for 
that  purpose  we  postponed  giving  judgment. 

The  principle  applicable  to  the  case  has  been  laid 
down  in  BeMam  v.  Drake  in  the  House  of  Lords. 
This  is  one  of  that  class  of  cases  iu  which  the  bank- 
rupt's own  labour  is  the  sole  otmsideration  given  by 
him  for  the  contract  of  the  defendants  to  employ  him 
and  to  pay  him  salary.  It  is  not  a  contract  of  a 
mixed  nature  where  something  ebe  is  given  by  the 
bankrupt  in  addition.  In  return  for  his  labour  the 
defendiuits  contracted  to  employ  him  and  pay 
him  a  salary.  For  any  breach  of  that  contract,  (f 
complete  at  the  date  of  the  bankruptcy,  carrying 
with  it  the  right  to  a  sum  of  money,  there  is  no  doubt 
that  the  trustee  in  bankruptcy  would  be  the  proper 
person  to  sue.  But  so  far  as  the  contract  is  in  fieri 
and  stUl  unperformed  at  the  date  of  the  bankruptcy, 
it  is  clear  from  Beckham  v.  Drake  that  the  right 
of  action  for  any  breach  of  it  occurring  after  the 
bankruptcy  would  not  pass  to  the  trustee.  The 
trustee  could  only  intervene  and  intercepti  if  he  could, 
•udh  sum  as  might  be  recovered  by  the  bankrupt. 
He  could  not  put  in  suit  the  contract  which  was 
Btm  in  fieri,  and  allege  readiness  and  willingness  to 
carry  it  out.  That  proposition  seems  to  me 
to  be  clear  from  Beckham  v.  Drake.  The  contract  in 
that  case  was  also  a  contract  of  employment  and 
the  aotion  was  brought  for  a  breach  of  thiat  contract 
by  reason  of  the  wrongful  dismissal  of  the  plaintiff 
b«fore  his  bankruptcy.  The  House  of  Lords 
held  that  the  right  of  action  passed  to  the  assignees 
of  the  insolvent.  I  will  take  a  passage  from 
the  opioion  delivered  by  Oresswell,  J.,  when  advising 
the  House  of  Lords,  which  seems  to  me  to  put  in  a 
short  and  concise  form  what  the  majority  of  the 
judges  said.  Oresswell,  J.,  said  (2  H.  L.  Oas.,  at  p. 
615),  *'I  agree  that  a  contract  for  the  future 
work  and  labour  of  the  bankrupt  cannot  be  made 
by  the  assignees ;  they  cannot  hire  him  out  (as 
was  laid  by  Lord  Mansfield),  and  as  a  consequence 
the  assignees  cannot,  after  bankruptcy,  adopt  and 
enforce  a  contract  made  before  the  baDkruptcy  for 
the  applicaion  of  the  personal  skill  or  labour  of 
a  bankrupt;  but  I  do  not  think  it  thence  follows 
that,  where  a  contract  to  employ  a  trader  has 
been  Inroken  before  his  bankruptcy,  the  assignees 
cannot  sue  upon  that  breach,  it  having  been  estab- 
lished that  rights  of  action  in  general  are  vested 
in  the  assignees."  There  is  also  a  passage  in  the 
opinion  of  Parke,  B.,  in  the  same  case  to  the  like 
^ect  (at  p.  625):  "This  contract,  if  unexecuted, 
would  clearly  not  have  passed  to  the  assignees.  But 
the  question  is  not  whether  the  contract,  but  whether 
the  right  of  action  for  the  breach  of  it  before  the 
bankraptcyy  pMsed.''  It  s^ems  to  me,  therefore,  that 
the  coutention  put  forward  on  behalf  of  the 
defendants  that  the  contract,  with  all  its  inoidento, 
passed  to  the  trustee,  in  the  same  way  all  the  rights 
under  a  contract  for  the  sale  of  goods  would  pass,  is 
not  tenable.  Subject  to  the  limitation  above  men- 
tioned, the  contract  did  not  pass  to  the  trustee.  The 
breach  of  the  contract  occurred  after  the  bank- 
raptoy,  and  gave  rise  to  a  cause  of  action  for  which 
the  lum^rapt  could  sue.  There  is,  however,  this 
well-established  rule,  that  in  regard  to  rights  accru- 
iog  to  a  bankrupt  after  the  baiuruptcy,  though  the 
bwkrupt  has  a  right  to  sue  in  his  own  name,  the 
trustee  may  intervene  and  take  the  proceeds,  except, 


in  the  case  of  personal  earnings,  so  much  as  may  be 
nccessarv  for  the  maintenance  of  the  bankrupt  and 
his  family.  In  actions  of  this  class,  if  any  moneys 
come  to  the  bankrupt  larger  than  are  necessary  for 
such  maintenance,  the  trustee  can  intervene  and 
intercept  that  amount.  The  question  whether  the 
trustee  can  intervene  and  intercept  the  proceeds  of 
the  action  is  quite  distioot  from  the  question  whether 
the  bankrupt  has  a  right  to  bring  the  action  in  his 
own  name.  We  are  not  decidmg  the  question 
whether  the  trustee  can  intervene  and  claim  the  pro- 
ceeds ;  we  are  only  deddiug  that  the  bankrupt  can 
sue  in  his  own  name. 

It  was  said  on  behalf  of  the  defendants  that  the 
point  was  decided  in  their  favour  by  two  cases— 
namt^ly,  Emden  v.  Carte  and  WacUing  v.  Oliphant. 
In  Emden  v.  Garie  the  facts  were  these :  The  plain- 
tiff, who  was  an  architect,  sued  for  remuneration  in 
respect  of  employment  under  a  contract  made  in 
1877,  and  for  damages  for  an  alleged  wrongful 
dismissal  from  such  employment  in  1880.  The  plain- 
tiff was  adjudicated  baiukrupt  in  1878.  So  we  see  that 
in  that  case  the  dismissal  took  place  after  the  bank- 
ruptcy, and  the  contract,  for  oreach  of  which  the 
action  was  brought,  had  been  made  before  the  bank- 
ruptcy. Fry,  J.,  held  that  he  could  not  under  the 
authority  of  the  rules  of  1875  substitute  the  trustee 
for  the  original  plaintiff,  but  that  he  could  add  him 
as  a  co-plaintiff,  which  he  accordingly  did,  and  gave 
him  the  conduct  of  the  action.  I  agree  with  Pnilli- 
more,  J.,  that  that  decision  does  not  involve  this, 
that  the  action  could  not  be  maintained  without  the 
trustee  being  made  a  plaintiff,  bat  that  it  does 
decide  this,  that  the  trustee  could  intervene.  It  was 
pointed  out  in  that  case  by  Fit,  J.,  that  it  was 
not  an  action  merely  for  personal  services,  but  that 
there  were  other  things  to  be  done,  which  put  it  out- 
side the  narrow  class  of  cases  of  personal  service.  The 
real  point  is  that  that  decision  does  not  involve  the 
proposition  that  the  bankrupt  himself  could  not 
maintain  the  action,  but  all  that  the  Oourt  of  Appeal 
and  ¥ry,  J.,  held  was  that  the  trustee  was  entitled  to 
intervene  and  intercept  the  fruits  of  the  action.  The 
other  c&w—Wadling  v.  Oliphant—iB  stall  more  easy 
to  ^tinguish  from  the  present  case.  The  head-note 
there  states  that  a  bankrupt,  who  had  never  obtained 
his  order  of  disdiarge  or  passed  his  final  examination, 
procured  employment  as  editor  of  a  weekly  newspaper 
without  the  permission  or  knowledge  of  his  trustee, 
and  six  years  after  the  bankruptcy  he  was  awarded 
by  the  decree  of  a  competent  court  £104  as  six 
months*  salary  in  lieu  of  proper  notice  of  dismissaL 
It  was  held  that  the  bankrupt's  trustee  could  daim 
this  money  before  it  was  paid  to  him,  as  against  any 
creditors  subsequent  to  and  without  notice  of  the 
bankruptcy.  '&  that  case  there  was  a  clearly  ascer- 
tained sum  of  £104  which  accrued  to  the  bankrupt 
after  the  bankruptcy,  and  it  was  held  that  in  respect 
of  that  sum  the  trustee  could  intervene  and  appro- 
priate it.  But  that  case  does  not  dedde  that  the 
bflmkrupt  wss  not  a  proper  party  to  the  action. 
Therefore,  in  neither  of  those  cases  was  it  suggested 
that  the  bankrupt  himself  could  not  maintain  the 
action ;  it  wa^  merely  decided  that  the  trustee  could 
intervene.  It  seems  to  me  that  the  principle  laid 
down  in  Beckham  v.  Drake  governs  this  case,  and 
the  bankrupt  is  the  proper  person  to  sue.  In  my 
opinion  the  judgment  of  Phillimore,  J.,  is  right,  and 
should  be  affirmed. 

STiBLiNa,  L.J. — I  am  of  the  same  opnion.  It  is 
very  important  to  observe  the  sequence  of  events. 
Sirst,  there  was  the  contract  between  the  plaintiff 
and  the  defendants  whereby  the  defendants  agreed 
to  employ  the  plaintiff  for  a  term  of  years  as  f| 
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traveller.  Next  oame  the  banknxptoy  of  the 
plamtiff;  and  after  that  the  breadh  of  contract  bv 
zeaaen  of  the  wrongful  dismiaaal  of  the  plaintiff. 
tJpon  that  the  present  action  was  brought  by  the 
buJcrapt  alone  to  recover  damages  for  wrongful 
dismissal.  Upon  that  state  of  facts  the  question  for 
oar  detennination  is  whether  the  banknxptoy  of  the 
plaintiff  is  an  answer  to  the  plaintiff's  claim,  it  not 
being  alleged  that  his  trustee  in  bankmptoy  has 
xntemned.  It  is  contended  on  behalf  of  the 
defendants  that  on  the  bankmptcy  of  the  plaintiff 
tiie  contract  vested  in  the  trustee.  The  question 
what  contracts  vest  in  a  trustee  in  bankruptcy  was 
considered  by  the  Court  of  Exchequer  in  Qibaon  v. 
Camaherif  8  M.  &  W.  321,  and  Parke,  B.,  in 
d^vet^  judgment,  said  this  at  p.  333 :  "  There  can 
be  no  doubt  that  the  effect  of  the  assignment  under 
6  Qeo.  4,  c.  16,  ss.  12  and  63,  is  to  vest  in  the 
assignees,  to  use  the  language  of  Lord  Tenterden  in 
Wright  V.  Fairfield,  2  B.  &  Ad.  727,  at  p.  732,  every 
beneficial  matter  belonging  to  the  bankrupt's  estate, 
and,  amongst  the  rest,  the  right  of  enforcing  un- 
executed contracts,  by  which  benefit  may  accrue  to 
that  estate,  and  sudi  as  may  be  performed  on  the  part 
of  the  bankrupt  by  the  assignees;  such,  in  short, 
as  would  pass  as  part  of  his  personal  estate  to  his 
executors  if  he  had  died,  whi^  would  not  include 
that  description  of  contract  where  the  personal 
skill  or  contract  of  the  bankrupt  would  form  a 
materiel  part  of  the  consideration."  It  was  there- 
fore laid  down  that  contracts  in  which  personal 
ddU  is  a  material  part  of  the  consideration  were 
excepted  from  assignment  under  the  Bankruptcy  Act 
then  in  force.  If  that  is  good  law,  there  seems  to  me 
tobenothinff  in  any  of  the  subsequent  Bankruptcy 
Acti,  or  in  uukt  now  in  force,  to  alter  it.  The  reiu 
question,  accordingly,  is  whether  the  law  was  correctly 
laid  down  by  Parke,  B.,  in  the  passage  I  have  read. 
STot  long  after  that  decision  cuue  the  case  of  Beckham 
V.  Drake,  which  went  to  the  House  of  Lords.  In  that 
case  the  sequence  of  events  was  different  from  that  in 
the  present  case.  There  was  first  the  contract  of 
service;  secondly,  the  breach ;  and  thirdly,  the  bank- 
ruptcy of  the  pliuntiffl  The  House  of  LokLs  held  that 
the  right  of  action  vested  in  the  assignees  in  bank- 
ruptcy of  the  plaintiff.  The  House  was  advised  by  a 
large  number  of  judges,  many  of  whom  expressed  a 
dear  opinion  in  the  sense  indicated  in  the  judgment  of 
Parke,  B.,  in  Gibson  v.  Carruthers.  1  particularly 
widi  to  refer,  in  addition  to  the  passages  read  b/  the 
Master  of  tibie  Bolls,  to  passages  in  the  opioioos 
delivered  by  Williams,  J.,  2  H.  L.  Cas.,  p.  598;  Erie, 
J.,  on  p.  604 ;  and  Wilde,  0.  J.,  on  p.  633.  None  of  the 
leaxned  judges  expressed  any  opinion  to  the  contrary, 
and  in  my  judgment  the  view  expressed  by  Parke,  B., 
is  correct  in  principle.  The  contract  in  the  present 
case  was,  at  the  commencement  of  the  bankruptcy,  in 
fieri,  and  it  could  not  be  completed  without  the  con- 
currence of  the  bankrupt,  and  the  trustee  had  no 
power  to  compel  him  to  concur.  It  seems  clear  to  me 
that  a  contract  of  this  kind  does  not  vest  in  the  trustee 
in  bankruptcy.  The  two  oases  whicti  have  been  so 
much  referred  to  seem  to  me  merely  to  decide  that  the 
trustee  in  baokruptcy  may  interveae  and  claim  the 
damages  which  the  bankrupt  may  recover.  The 
trustee  may  still  intervene  in  the  present  aotion,  but 
up  to  the  ijresent  he  has  not  done  so.  The  appeal 
therefore  fails. 

Cozbns-Hajidy,  L,J.,  read  the  following  judg- 
ment :  It  has  been  established  for  many  years  that, 
notwithstanding  the  generality  of  the  Luiguage  used 
in  the  Bankruptcy  Acts,  there  are  some  contracts  and 
some  rights  of  action  whioh  do  not  vest  in  the  trustee. 
For  the  present  purpose  it  is  sufficient  to  mention 


contracts  for  purely  personal  service.  Such  unexecuted 
contracts  are  not  assignable  by  deed,  and  theyaie 
not,  by  virtue  of  the  statute,  vested  in  the  trustee. 
If,  however,  at  the  date  of  the  bankmptcv  a  sum  of 
money  is  due  in  respect  of  services  rendwed  under  the 
contract,  the  trustee  will  take  the  money  and  not  the 
bankrupt.  But  as  to  future  services,  the  bankmpt 
can  sue  for  his  remuneration  under  the  contcaot, 
subject  only  to  the  right  of  the  trustee  to  intervene 
and  daim  the  fruits  of  the  litisration.  Now,  it  is  dear 
that  the  plaintiff's  contract  of  service  did  not  pass  to 
the  trustee.  The  plaintiff  continued  to  act  as  traveller 
after  the  bankruptcy.  The  j  udgment  of  the  Exchequer 
Coamber  in  Beckham  v.  Drake,  11  M.  &  W.  316,  and 
the  opinions  of  the  judges  who  advised  the  House  of 
Lords  in  that  case,  2  H.  L.  Cas.  579,  place  this  beyond 
doubt.  And  there  was  not,  at  the  date  of  the  bank- 
ruptcy, any  acomed  right  of  action  under  the  con- 
tract which  might  have  vested  in  the  trustee,  as  in 
Beckham  v.  Drt^  So  far  as  I  am  aware,  there  is  no 
authority  inconsistent  with  this  view.  I  think  that 
Phillimore,  J.'s,  decision  was  correct,  and  that  the 
appeal  fails. 

Appeal  dismisied* 

Solicitor  for  the  plaintiff.  0,  Q»  Champion. 

Solidtdrs  for  the  defendants,  Gu$h,  PhiUipi,  WaUen, 
A  WiUiame* 


WlA  ®ou(t  Of  9v0ticc. 


Chan.  Div. 
Byrne, 


In  re  3.,  A  SoiJOlTOB.  (a.) 

Practice — Motion  to  attach — Delivery  of  hffl — Service  of 
order— Form  of  notice  of  motion — fi.  8,  C,  1883,  ora. 
44,  r.  2. 

An  order  had  been  made  on  a  eolicitor  for  delivery  of 
hill  on  a  dien^e  petition  wiihin  a  certain  period*  The 
period  therein  fixed  was  extended  hy  a  later  order,  but 
that  order  was  not  drawn  up  nor  served  upon  the  eolicitor. 
On  a  motion  to  attach  the  eolicitor. 

Held,  that  tJie  order  extending  the  time  should  Jiave 
been  drawn  up  and  eerved  on  tJie  solicitor,  and  thie  nU 
having  been  done,  that  the  motion  failed. 

Motion. 

This  was  a  motion  for  leave  to  issue  a  writ  of 
attachment  against  a  sdidtor,  Mr.  S.,  for  his  con- 
tempt in  not  having  delivered  to  the  appUoant,  Mr. 
W.  B.  Benshaw,  a  bill  of  fees  and  disbursements  iu 
all  suits,  actions,  and  other  matters  of  business  in 
which  he  had  been  employed,  pursuant  to  orders 
dated  the  3rd  of  July,  1902,  and  the  6th  of  August, 
1902. 

The  facts  of  the  case  were  as  folbws : 

The  respondent  had  been  employed  by  the  applioant 
as  his  solidtor  for  several  yesrs,  and  h^d  had  a  large 
number  of  bosiness  transactions  with  him. 

By  an  order  dated  the  3rd  of  July,  1902,  made  on 
the  petition  of  the  applicant,  it  was  ordered  that  tiie 
said  respondent  do  within  a  fortoight  after  theserviceof 
the  said  order  deliver  his  bill.  This  order  was  served 
on  the  8th  of  July. 

On  the  31st  of  July,  1902,  a  sammons  was^  tekea 
out  by  the  respondent's  firm,  tie  respondent's 
solidtors,  for  a  two  months'  extension  of  timey  and  by 
an  order  dated  the  5th  of  August,  1902,  the  time 
for  ddivery  was  extended  to  the  28th  of  August, 

(a.)  Beportedby  J.  Abthub  Paiob,  Esq.,  Barrister- 
at-Law,* 
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1902.  This  order  was  never  drawn  ap  or  served  upon 
the  solicitor  or  Ids  firm. 

As  the  aocounts  extended  over  several  ^ear^,  the 
respondents  firm  found  a  difflonlty  in  preparing  them, 
snd  applied  on  the  28th  of  August  for  a  fresh  exten- 
sion of  time.  This  was  refused,  and  on  the  respon- 
dent's firm's  solicitors  applying  on  the  22na  of 
September  to  take  out  a  summons  for  extension  of 
time,  they  were  told  that  this  was  not  vacation 
iKMiness. 

The  present  motion  was  served  on  the  respondent's 
firm  on  the  21st  of  October. 

Botoden,  K.C ,  and  Dickinaon^  for  the  applicant. 

Norton,  K,G ,  and  MarteUi,  fo?  the  respondent. 

LeveU,  E.G.,  and  Austen  CartmeU,  for  the 
respondent's  firm.~The  notice  of  motion  is  bad  in 
point  of  form.  The  applicants  did  not  draw  up  or 
sign  the  order  of  the  5th  of  August,  and  consequently 
they  cannot  bring  themselves  within  ord.  41,  s.  5. 

Boivden^  K*G„  in  reply.— A  distinction  must  be 
drawn  between  the  form  of  order  and  the  service  of  the 
writ 

BYBHBy  J. — ^Two  orders  were  made  against  the 
■olioltor  and  one  against  his  firm.  By  the  order  of 
the  8th  of  July  the  time  for  the  delivery  of  the  bill 
was  limited  to  the  space  of  a  fortnight  from  the 
service  of  the  said  order.  That  order  was  duly 
served. 

On  the  31st  of  July,  1902,  the  respondent's  firm, 
by  whom  he  acted  in  Uie  matter,  took  out  a  summons 
for  a  two  months'  extension  of  time  to  deliver  the 
bills.  On  the  5Qi  of  Auguftt  the  master  extended 
the  time  for  delivery  to  the  26th  of  August. 

Was  that  an  order  P  In  my  judgment  it  was  an 
order,  and  it  should  have  been  personally  served. 
As  a  matter  of  fact  it  was  never  drawn  up.  The 
time  fixed  by  the  order  expired  on  the  26th  of 
August. 

On  the  21st  of  October,  then,  a  motion  for  attach- 
ment is  served.  I  shall  not  discuss  points  involved 
in  the  motion.  There  is  the  technical  point  that  the 
order  in  respect  of  which  it  is  proposed  to  attach  the 
respondent,  and  which  f^ave  him  additional  time,  has 
not  been  served  on  him,  has  not  been  personally 
served  on  him.  If  the  extended  time  given  by  thu 
order  had  expired  before  this  order  was  drawn  up, 
a  four-day  order  should  have  been  obtained  and 
served  before  moving  for  an  attachment.  According 
to  the  praotioe  both  orders  should  have  been  served 
before  moving.  The  application  therefore  fails,  and 
costs  must  f oUow  the  event 

Motion  diimiisecL 

Solicitors,  Broughion,  Noclon,  A  Broughton ;  Seal  S 
JBdgelow* 
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Parwell,  J. )  ^^-  ^' 

In  re  Mabb. 
BUbdy  v.  Thb  Attobbby-Gbbkbal.  (a.) 

Charity — WHl^InUitute  erected  for  the  benefit  of  in^ 
habitante — Legacy  for  the  benefit  of  the  institute^ 
Cfeneral  cTtarUoMe  intention, 

A  testatrix  erected  an  institute,  and  during  her  life  it 
was  used  for  the  benefit  of  the  inJiabitants  of  a  place. 
By  her  will  she  gave  £3,000  to  trustees  to  be  applied  in 
such  manner  as  they  should  consider  most  expedient  for 
the  benefit  of  the  institute, 

(a.)  Beported  byPAXTL  Stbioklabd,  Esq.,  Barrister- 
at-Law. 


Held,  that  there  was  a  general  charitable  intention^ 
and  thai  the  legacy  toas  valid. 

Summons. 

The  will  of  the  testatrix,  Miss  Edith  P.  Mann, 
contained  the  following  bequest :  '*  I  bequeath  to  my 
trustees  the  sum  of  £3,000  to  be  applied  by  them  in 
such  manner  as  they  shall  consider  most  expedient 
for  the  benefit  of  the  Mann  Institute,  Moreton-in- 
the-Marsh." 

The  testatrix  died  on  the  30fch  of  May,  1902. 

The  summons  was  taken  out  to  determine  the 
question  whether  the  bequest  of  £3,000  took  effect, 
and  if  so  whether  it  constituted  a  good  charitable 
bequest. 

Beattie,  for  the  executors. 

B,  J,  Parker,  for  the  Attorney-General. 

Tyssen,  for  the  residuary  legatees. 

Pabwbll,  J.,  in  giving  judgment,  said:  In  this 
case  I  think  Mr.  Tyssen*  s  mgenious  argument  has 
really  been  disposed  of  by  Mr.  Parker's  reply.  I  think 
Mr.  Parker  is  well  founded  in  saying  that  the 
testatrix,  on  the  evidence,  intended  to  found  an 
institute  to  be  used  in  various  ways  for  the  benefit  of 
the  iohabitants  of  Moreton-in-the-Marsh.  Then  the 
evidence  goes  on  to  spedfy  the  various  modes  in 
which  it  is  attempted  to  obtain  that  benefit  And  I 
have  to  decide  this  question  on  the  assumption 
(because  the  point  is  not  raised  on  the  summons)  that 
she  did  not  convey  the  land  on  which  the  institute 
stood  in  a  mode  sufficient  to  satisfy  the  Statute  of 
Frauds  or  the  Mortmain  Actf.  Assuming,  therefore, 
there  was  this  institute  as  stated  in  the  affidavits  used 
during  her  life,  but  that  it  could  no  longer  take  effect 
so  as  to  bind  her  residuary  legatees  after  her  death,  t 
find  that  she  has  by  her  will  given  £3,000  to  trustees, 
to  be  applied  by  them  in  such  manner  as  they  may 
consider  most  expedient  for  the  benefit  of  the  Mann 
Institute,    in  Moreton-in-the-Marsh.    Mr.  Tyssen's 

Soint  was  that  that  was  for  the  buildings  only,  but  I 
o  not  adopt  that  construction,  that  is  too  narrow  a 
view.  I  think  it  is  for  the  purposes  for  which  the 
Mann  Institute  is  founded^that  is  to  say,  for  the 
benefit  of  the  inhabitants.  It  seems  to  me  that  it  is 
a  charitable  purpose,  and  the  two  particular 'modes  in 
whidi  it  was  used  during  her  lifetime— namelv,  partiy 
for  a  workhig  men's  dub  and  partiy  for  a  haU  and 
gallery  for  concerts,  lectures,  and  other  meetings; 
would  both  be  public  purposes  for  the  benefit  of  the 
inhabitants  not  incontistent  with  the  general 
charitable  intention  which  I  have  already  inferred. 
Therefore  I  answer  the  question  by  saying  that  the 
£3,000  is  so  given.    There  must  be  a  scheme. 

'    Solidtcrs  for  the  Attorney-General,  TJie  Solicitor  to 
<Ae  Treasury. 

Solicitors  for  all  other  parties,  Leslie  db  Eardy^ 


OabB  V,  ABDBBfiOir.  (a.) 

Convict^Administrator  of  convict* s  property-^Fower  of 
scUe— Action  by  convict  against  administrator — Costs — 
Felony  Act,  1870  (33  &  34  Vict.  c.  23),  ss,  12,  17,  20. 

The  power  of  sale  over  the  property  of  a  convict,  con» 
f erred  by  section  12  of  the  Felony  Act,  1870,  on  his 
administrator,  is  alfsoluie,  and  is  not  limited  to  a  power 

(a.)  Beported  by  H.  L.  Obmiston,  Esq.,  Barrister- 
at-Law. 
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of  sale  /or  the  purpose  of  making  ilu  paymerds  authorized 
hy  the  Act, 

If^  in  regard  to  any  sale  of  such  property  the  ad- 
ministrator  ha$  in  fact  exercised  a  discretion^  and  his 
conduct  has  been  otherwise  boD&  fide,  there  lias  been  a 
honk  fide  sale  hy  him  within  section  17,  and  the  sale 
cannot  he  called  in  question  hy  the  convict.  Such  diS" 
cretion  need  not  necessarily  he  exercised  hy  the  adminis- 
trator  individttally  in  regard  to  every  such  sale,  ht*t  may 
he  exercised  hy  laying  down  a  reasonable  course  of 
practice  in  regard  to  a  particular  class  of  property, 

Semble,  section  20,  which  charges  the  costs  of  every 
action  brought  against  tJie  administrator  with  reference 
to  the  convict's  property  on  such  property,  has  no  appli- 
cation to  an  action  brought  against  tJie  administrator  hy 
tJie  convict  to  recover  his  property. 

Action  with  wiinesiefl. 

This  was  an  action  brought  by  an  ex-oonviot  against 
Sir  Bobert  Anderson,  the  late,  and  Mr.  Henry,  the 
present,  assistant  oommisiioner  of  the  Orbninal 
investigation  Department,  asking  for  an  account  of 
his  property  which  had  come  into  their  hands,  for 
delivery  up  of  what  might  be  found  due  to  him,  and 
lor  damages  for  wrongful  conversion  of  his  property. 

On  the  2dth  of  July,  1895,  the  plaintiff  bad  been 
convicted  of  felouy  and  had  been  sentenced  to  six 
years'  penal  servitude  and  to  pay  the  costs  of  the 
prosecution. 

Sir  Bobert  Anderson  was  appointed  his  adminis- 
trator under  the  provisions  of  the  Felony  Act,  1870, 
and,  as  such,  took  possession  of  his  property.  This 
property  consisted,  among  ether  things,  of  certain 
jewellery  and  other  personal  property,  some  shares  in 
the  Louisville  and  Nashville  Bailway,  and  certain 
bonds. 

During  the  course  of  the  administration  all  the 
property  was  sold  with  the  exception  of  four  foreign 
bonds,  now  alleged  to  be  worthless,  and  was  now 
represented  by  the  sum  of  £2,327  128.  lOd.  Metro- 
politan Stock  and  £d64  Is.  cash.  The  amount  realized 
by  the  sales  was  £3,753  Ss.  4d.,  and  the  disbursements 
(induding  an  item  of  £737  168.  6d.  for  the  taxed  costs 
of  the  prosecution)  amounted  to  about  £750.  The 
facts  as  to  the  sale  of  the  jewellery  are  set  out  in  the 
judgment. 

With  regard  to  the  sale  of  the  Louisville  and 
Nashville  shares  it  appeared  that  in  November,  1895, 
a  demand  for  the  payment  of  the  taxed  coats  was  sent 
to  Scotland-yard. 

The  matter  was  brought  to  the  knowledge  of  Sir 
Bobert  Anderson,  and  he  gave  directions  diat  the 
Louisville  and  Nashvillo  shares  should  be  sold  to 
defray  these  costs.  Sir  Bobert  stated,  as  his  lordship 
found  to  be  the  fact,  that  he  personally  exercised  a 
discretion  in  the  matter  and  thought  it  desirable  that 
tiie  shares  should  be  sold. 

The  actual  conduct  of  the  sale  was  left  in  the  hands 
of  a  fubordinate  official,  who  is  now  dead,  and  who 
was,  though  not  to  Sir  Bobert  Anderson's  knowledge, 
a  dishonest  person.  Instead  of  going  to  a  stock- 
broker, the  subordinate  official  negotiated  their  sale 
through  a  money-changer. 

From  the  documentary  evideoce  it  appeared  that 
the  money-changer  had  been  instructed  to  sell  the 
shares  on  the  Stock  Bxchange  at  the  best  price  of 
the  day,  and  had  purported  so  to  sell  them  at  52, 
and  had  charged  broker'^  commission  as  well  as  a 
commission  for  himself.  Whether  there  was  in  fact 
such  a  sale  in  doubtful,  and  evidence  was  given  that 
the  lowest  Stock  Exchange  quotation  of  Louisville 
and  NadiviUe  shares  on  the  day  in  question  was  52^. 
The  shares  have  since  greatiy  increased  in  value. 

The  version  which  the  money-chaoffer  now  gave  of 
the  trsnsaction,  and  which  his  lordship  refused  to 


believe,  was  that  the  arrangement  between  himself 
and  the  subordinate  official  was  that  he  should  sell 
for  not  l6S8  than  52,  and  that,  if  he  sold  for  more  he 
should  keep  the  profit. 

Sometime  before  the  expiration  of  the  plaintiffs 
sentence,  correspoodence  took  place  between  his 
solicitors  and  the  administrator  relating  to  his 
property,  and  on  the  22nd  of  l^rch,  1900,  Sir  Bobert 
Anderson,  in  answer  to  an  inquiry,  wrot-i  that  be 
had  no  bonds  belonging  to  the  plaintiff  in  his 
possession.  This  was  a  mistake,  as  he  had  th«n  ia 
his  possession  four  such  bonds. 

S&  Bobert  Anderson  ceated  to  be  assistaut  commis- 
sioner in  May,  1901,  but  was  not  relieved  of  his 
administratorship,  and  subsequent  letters  were 
written  by  Mr.  Henry,  his  successor,  on  his  behalf. 

On  the  29th  of  July,  1901,  after  the  sentence  had. 
expired,  he  refused  to  give  an  account. 

On  the  31st  of  July  the  writ  in  the  present  action 
was  issued.  Subsequentiy  the  defendants  took  out  a 
summons  asking  tl^t  the  plaintiff  be  ordered  to  give 

Sartioulars  of  the  proper^  he  claimed,  and  that  in 
efault  the  action  should  bs  stayed.  His  lordship 
made  an  order  to  this  effect,  but  the  order  was  reversed 
by  the  Court  of  Appesl.  The  defendants  then  put  in 
defences  in  which  they  did  not  offer  to  account  or  to 
pay  anything.  Af terwards,in  obedience  to  an  order, 
the  defendants  furuished  account). 

Asthury,  K,C,t  and  M,R,  Emanuel,  for  the  plaintiff. 
— ^The  Act  under  which  the  defendant  was  appoiuted 
administrator  must  be  read  according  to  uie  rules 
regulating  ordinary  trust  instruments.  Oonseqnentiy 
the  power  of  sale  is  to  to  be  used  only  for  the  purpose 
of  making  the  payments  mentioned  in  the  Act.  Even 
if  that  construction  of  the  Act  is  wrong,  the  plaintiff 
has  shown  that  the  exercise  of  the  powers  by  the 
administrator  is  primd  fade  maid  fide.  There  was  no 
valid  reason fortheealeof  the  jewell<ny,  and  withrespeot 
to  it  the  defendants  in  fact  exercised  no  discretioa. 
The  sale  of  the  shares  was  carried  out  in  so  irregalar  a 
manner  that  the  administrator  cannot  say,  as  agatnst 
the  plaintiff,  that  it  was  a  valid  sale,  for  since  there 
was  no  sale  on  the  Stock  Exchange  there  is  no  price 
at  which  the  plaintiff  csn  be  fixed.  Fro  m  the  evidence 
it  is  clear  that  the  plaintiff  could  not  have  recovered 
his  property  without  bringing  this  action. 

Birrett,  K.C,  and  T,  T.  Methold,  for  the  defend- 
ants.-^The  power  of  sale  given  to  the  administrator 
id  absolute.  So  far  as  he  was  concerned  the  sale  of 
the  plaintiff's  property  was  bond  fide,  and,  therefore, 
cannot  be  callea  in  question  by  the  plaintiff.  We  adnsit^ 
however,  that  the  plaintiff  cannot  be  charged  with 
double  commission.  By  section  20  the  administrator 
is  entitied  to  have  his  costs  out  of  the  property.  In  view 
of  the  spedal  circumstances  of  the  plamtiff*B  case,  it 
cannot  be  said  that  the  defendant  acted  so  unreasonably 
as  to  be  deprived  of  his  costs.  The  sole  object  of 
the  later  stages  of  this  action  has  been  to  make  the 
administrator  liable  for  wrongful  conversion  of  his 
property,  and  the  costs  of  those  later  stages  should  at 
any  rate  be  psid  by  the  plaintiff. 

Astbury,  R,C,,  replied. 

BuoELBY,  J. — In  this  case  a  large  number  of  the 
matters  which  were  in  dispute  between  the  parties 
are  no  longer  in  dispute  between  them^  There  are 
two  matters  on  which  the  judgment  of  the  oonrt 
is  required.  The  first  one,  which  involves  the  con- 
struction of  the  Act  of  33  &  34  Yict.  c  23,  is  whether 
the  plaintiff  is  entitled  to  question  the  sale  which 
was  made  by  the  defendant  of  his  property ;  he 
a»k8  for  damages  for  the  wrongful  conversion  of  his 
property.  The  second  is  as  to  how  the  costs  of  this 
action  ought  to  be  boine. 
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The  qoeation  arises  in  this  way.  The  plaintiff, 
John  Garr,  was  on  the  22ad  of  July,  1895,  oonvioted 
of  felonv  and  sentenced  to  six  years'  penal  servitude. 
Under  me  Act  to  which  I  have  referred  the  defendant, 
Sir  Bobert  Anderson,  was  appointed  administrator  of 
his  property.  In  the  course  of  that  administration  he 
sold,  in  partionlar,  certain  LoaisyiUe  and  Nashville 
shares,  and  certain  jewellery  belonging  to  the 
plaintiff.  The  plaintiff  says  that  he  was  wroog  in  so 
doing,  that  he  had  no  right  to  leU  them,  and  that  the 
defendant  is  responsible  to  him  in  damages  for  so 
doing.  ' 

With  regard  to  that  I  go  at  once  to  the  Act  of 
Parliament,  to  see  what  the  powers  of  the  administrator 
were.  That  Act,  which  was  passed  in  the 
year  1870,  abolished  the  forfeiture  of  land  and  goods 
for  treason  and  felony,  and  provided  for  the  appoint- 
ment by  the  Grown  of  an  administrator  of  convicts' 
property  and  gives  him  certain  powers.  Amoogst 
those,  by  section  12,  •*  The  administrator  shall  have 
absolnte  power  to  let,  mortgage,  sell,  convey,  and 
transfer  any  part  of  such  prc^erty  as  to  him  shall 
aeem  fit''  ^der  language  it  is  difficult  to 
oonoaive.  There  is  an  absolute  power  to  sell 
ai  to  him  shall  seem  fit;  the  power,  of  course,  is 
to  be  exercised  reasonably  and  properly,  but  so  far  as 
that  language  is  concerned  it  is  an  absolute  power 
irrespective  of  whether  money  is  wanted  for  pay- 
ment of  debts  or  not.  Then  follow  four  sections, 
13,  14.  15,  and  16,  d^tling  with  payments  wMch  the 
administrator  may  make  out  of  the  convict's  property ; 
and  then  eeotion  17  runs  thus  :  "  The  several  powers 
hereinbefore  given  to  tbe  said  administrator,  or  any 
of  them,  may  DC  exercised  by  him  in  such  order  and 
oomae  as  to  priority  of  payments  or  otherwise  as  he 
shall  think  fit;  and  all  contracts  of  letting  or  sale, 
mortgagee,  conveyances,  or  transfers  of  property 
hand  fidt  made  by  the  said  authority  of  the  said 
administrator  under  the  powers  of  tins  Act  and  all 
payments  or  deliveries  over  of  property  Ixmd  fide 
made  by  or  under  the  anthoriiy  of  the.  said 
administrator  for  any  of  the  purposes  hereinbefore 
mentioned  shall  be  binding,  and  the  propriety  thereof, 
and  the  suffidency  of  the  grounds  on  whioli  tbe  said 
administrator  may  have  exercised  his  judgment  or 
diaoretion  in  respect  thereof,  shall  not  be  in 
any  manner  called  in  question  by  such  convict 
or  by  any  person  claiming  an  interest  in  such 
property  by  virtue  of  this  Act."  It  has  been  con- 
tended by  the  plaintiff's  counsel  that,  in  reading  that 
section  I  ou^ht  to  read  the  words  "  for  any  of  the 
purposes  hereinbefore  mentioned  "  as  if  they  quidified 
the  words  "all  contracts  of  sale  made  xq  the 
administrator  under  the  powers  of  this  Act."  In  my 
opinion  that  is  not  the  true  constructiMi  of  that 
section.  I  think  you  must  read  it  thus,  reading  it 
shortly,  "  All  contracts  of  sale  lend  fide  made  by  the 
adminiBtrator  under  the  powers  of  this  Act  shall  be 
binding  and  all  payments  or  deliveries  over  of  property 
JxmB  fide  made  for  any  of  the  purposes  hereinbefore 
mentioned  shall  be  binding,"  and  that  the  words  "  for 
any  of  the  purposes  "  apply  only  to  the  latter  case 
and  not  to  ttie  former.  That  being,  in  my  view,  the 
true  constructiou  of  the  Act  of  Parliament,  I  go  on  to 
•tate  what  are  the  -facts  as  to  the  sale  which  the 
administrator  made.  If  lam  right  in  my  construc- 
tion of  the  Act  of  Parliament,  all  I  have  got  to  look  at 
is  to  see  whether  the  administrator  has  made  a  sale 
htynA  fide,  I  agree  that  that  involves  that  he  ^all  not 
have  made  it  blindly  or  carelessly,  or  without 
exercising  any  judgment  or  discretion  upon  it,  but  if 
he  has  hSmfide  sold,  then  that  is  to  be  binding,  and 
the  proprtei^  of  it,  and  the  sufficiency  of  the  grounds 
upon  which  he  made  it,  are  not  to  be  in  any  way 
called  to  question  by  the  court 


First,  the  convict  had  certain  jewellery  and  other 
property.  The  administrator  sold  that  in  two  lots, 
the  one  on  the  13th  of  February,  1896,  when  there 
was  a  sale  of  goods,  chattels,  and  jewellery  for 
£49  58,  6d.,  lees  a  commission  of  £4  Ids.  6d.,  leaving 
a  balance  of  £44  7s.  The  other  on  the  6th  of 
August,  1896,  when  there  was  a  sale  of  goods  and 
chattels  and  bags  and  clothing,  for  £21  12s.,  less  a 
commission  of  £2  8s.  2d.,  leaving  a  balance  of 
£19  8s.  lOd.  What  Sir  Bobert  Anderson,  who  has 
given  evidence  in  the  matter,  tells  me  about  that  is 
this :  He,  as  a  superior  official  at  Scotland-yard,  does 
not  attend  to  all  the  details  of  the  administrations 
necessarily  himielf.  A  certain  official  was  his 
subordinate,  and  in  everything  connected  with  the 
administration  in  which  any  act  had  to  be  done  hei 
had  to  come  to  Sir  Bobert  Anderson  personally  to 
get  authority  to  do  it,  but  the  matters  of  detail  were 
attended  to  by  the  subordinate.  As  regards  this 
sale  of  jewellery,  it  was  made  under  a  course  of 
practice  which  is  universally  followed  at  Scotland- 
yard,  that  property  of  this  description  of  compara- 
tively small  value  belonging  to  a  convict,  is  sold 
without  special  directions  given  in  respect  of  it.  Sir 
Bobert  Anderson  does  not  recall,  his  memory  does 
not  serve  him,  that  he  personally  gave  any  instruc- 
tions as  regards  the  sale  of  this  jewellery.  He  says  it 
was  sold  under  an  established  course  of  practice.  I 
think  that  is  sufficient  for  the  purposes  of  the  Act  of 
Parliament.  It  seems  to  me  that  a  sale  thus  made  is 
a  sale  hand  fide  made,  a  sale  made  because  a  reason- 
able course  of  practice  is  laid  down  in  the  office, 
which  is  followed  by  the  administrator  in  dealing 
with  that  class  of  property.  The  only  other  ground 
on  which  the  sale  is  attacked  is  this,  that  it  is  said, 
and  said  truly,  that  at  that  time  no  mone^  was 
wanted  for  the  purpose  of  paying  any  oblijg^non  of 
the  convict.  If  I  am  right  in  my  construction  of  the 
Act  of  Parliament,  that  has  nothing  to  do  with  it. 
The  administrator  is  not  limited  to  selling  for  the 
purpose  of  paying  debts.  He  has  an  absolute  power 
to  sell  as  he  sees  fit,  if  he  sells  h<mct  fide^  and  he  has 
sold  bond  fide* 

The  other  matter  is  this.  The  convict  was 
entitled  to  260  hundred  dollar  shares  in  the  Louisville 
and  Nashville  Bailway  Oo.  These  were  sold  in  two 
lots  on  the  20th  of  November  and  the  30th  of 
November,  1895,  and  the  story  as  to  that  requires 
some  consideration  in  detaO»  [His  lordship  then 
stated  the  facts  and  reviewed  the  evidence  as  to  these 
sales,  and  continued :]  So  far  as  Sir  Bobert  Anderson 
was  concerned,  the  sale  was  a  sale  on  the  stock. 
No  broker's  note  has  been  produced ;  whether  there 
was  such  a  sale  or  not  I  do  not  know.  That  was  the 
side  of  these  shares.  There  was  a  subsequent  sale  of 
the  other  ten  certificates  on  the  30th,  and  another 
note  of  the  money-changer  relating  to  them.  Tiiat 
sale,  as  it  appears  to  me,  was  a  sale  bond  fide  made  l^ 
the  administrator,  and  it  is  a  sale  which,  upon  these 
matcoials,  the  convict  cannot  call  in  question.  Sup- 
posing, as  might  be  the  case,  that  it  would  have  been 
competent  to  Him  to  have  broaght  some  action  m  which 
he  would  have  set  up  that  the  administrator,  as  his 
trustee,  had  so  sold  these  shares  as  that  he  was  not 
entiUed  to  rely  on  that  sale,  but  was  subject  to 
atfaidk  in  respect  of  it,  not  because  the  sale  was  not 
made  bond  fide,  but  because  it  was  made  in  some 
improper  manner,  then  it  appears  to  me  he  ouffht  to 
have  come  here  proving  these  facts.  No  such  ulega* 
tiou  is  made  in  this  action,  and  I  have  only  been 
listening  to  all  this  evidence  as  to  what  took  place 
between  the  subordinate  official  and  the  money- 
changer for  this  reason,  that  in  dealing  with  the 
affisurs  of  a  public  department  such  as  this  it  appears 
to  me  to  be  very  necessary  that  the  court  ^ould  know 
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all  the  faots  in  order  to  form  as  reliable  a  jadgment 
as  possible  as  to  whether  the  acts  of  the  department 
have  been  roally  hond  fide.  As  regards  £Mr 
Robert  Anderson's  action  in  this  matter,  I  am 
quite  satisfied  that  it  was  perfeotly  hond  fide; 
bat  I  cannot  part  with  this  case  without  saying  that 
I  am  startled  to  find  that  the  a£Eairs  of  a  department 
such  as  that  at  Scotland-yard  have  been  so  managed 
as  I  find  these  were  managed.  No  subordinate  ought 
to  be  allowed  to  go  to  a  money-changer  to  consider 
whether  bonds  should  be  sold  or  not.  That  is  not  a 
proper  way  to  approach  the  matter;  and  these  is 
another  matter  wnu)h  is  perhaps  even  more  serious  in 
that  it  appears  on  the  ooouments  themselves,  that 
there  was  a  double  commission  paid — that  the 
assistant  commissioner  has  charged  a  commission 
to  a  broker,  wheUier  there  was  a  sale  throngh  a 
broker  or  not,  and  a  commiision  to  the  money* 
changer.  Mr.  Birrell  has  very  fairly  said,  on 
behau  of  Sir  Bobert  Anderson,  that  he  cannot 
support  that,  and  the  double  commission  cannot  be 
charged.  I  think  the  attention  of  the  authorities  of 
Bcotknd-yard  ought  to  be  called  to  this  case  and  I 
hope  that  the  proceedings  there  will  be  more  strictly 
zegulated  in  future.  It  follows  from  what  I  have 
said  that  the  plaintiff  is,  in  my  opinion,  not  entitled 
to  any  inquiry  as  to  damages  sustsined  by  any 
improper  sale  with  regard  to  his  property.  I  think 
there  has  been  no  improper  sale. 

I  pass  on  to  consider  the  other  question,  and  that 
is,  how  the  costs  of  this  action  ought  to  be  borne. 
I  entirely  bear  in  mind  that  an  administrator 
appointed  under  the  Act,  particularly  in  the  case  of  a 
criminal  such  as  this,  has  an  exceedingly  difficult 
duty  to  discharge.  He  has  to  see  that  we  property 
which  comes  to  his  hands,  as  having  been  in  the 
hands  of  a  convict,  reaches,  if  possible,  its  proper 
destination,  and  there  may  be  some  sort  of  ptimd 
/ac^e  presumption  that  the  fact  that  it  comes  from 
the  convict's  possession  is  no  evidence  that  it  belongs 
to  him.  In  this  case  the  administrator  used  Us 
power  under  the  Act  of  Parliament  to  deal  with  a 
^eat  deal  of  this  property  upon  the  footing  that  it 
belonged  to  other  people,  and  it  was  handed  back  to 
other  people.  There  remained  certain  property  in 
his  hands,  and  for  that,  under  the  Act  of  Parlia- 
ment^ subject,  of  course,  to  the  powers  and  provisions 
of  the  Act,  he  was  responsible  to  the  convict  at  the 
expiration  of  his  sentence— that  is  to  say,  the  22od 
of  July,  1901.  [His  lordship  then  related  the 
negotiations  between  the  parties  prior  to  the 
commencement  of  the  action,  and  continued:] 
The  first  question  to  consider  with  reference  to  the 
costs  is  whether  the  plaintiff  was  justified  in  issuing 
the  writ.  It  seems  to  me  that  he  was,  he  had  got  no 
information  as  to  what  his  property  wa«,  and  I  do 
not  anticipate  that  he  would  have  got  it  unless  he  had 
issued  his  writ  asking  for  relief  in  respect  of  that 
matter.  The  action  went  on  and,  ultimately,  by  an 
answer,  sworn,  I  understand,  on  the  10th  and  filed  on 
t^e  11th  of  June  of  the  present  year,  a  fall  account 
was  rendered.  Then,  for  the  fint  time,  the  convict 
got  his  information.  Under  these  circumstances,  is 
he  or  is  he  not  entitled  to  say  that  this  ,  action  was 
rendered  necessary  by  the  conduct  of  the  trustee  P 
Itam)ear8to  me  that  it  was.  Attention  has  been 
called  to  section  20  of  the  Act  of  Parliament,  which 
provides  that  "the  costs  as  between  solicitor  and 
client  of  every  action  or  suit  which  may  be  brought 
against  the  said  administrator,"  and  so  on  **  shall  be 
a  first  charge  upon  **  the  property,  and  it  has  been 
argued  that  that  section  deals  not  only  with  actions 
brought  against  the  administrator  by  third  parties, 
but  Mso  with  actions  brought  against  the  adminis- 


trator by  the  convict  himself.     I  think  the  better 


opinion  is  that  it  does  not  apply,  and  for  this  reatoo, 
that  no  such  section  is  wanted  in  that  case.  Of 
course,  in  an  action  brought  by  the  cestui  que  irud 
agaiost  bis  trustee  relating  to  the  trust,  the  trustee  is 
primd  fade  entitled  to  his  solicitor  and  client  costs, 
but  whether  the  section  applies  or  not,  it  condndes 
with  these  words  "unless  the  court  before  wMdh 
such  action  is  tried  or  sudi  suit  is  heard  shall  think 
fit  otherwise  to  order,"  so  that,  even  if  the  seotioa 
applies,  I  have  to  consider  whether  I  ought 
otherwise  to  order  in  this  case.  For  th(9 
reasons  whidi  I  have  given  it  ^  seems  to  me  that 
the  plaintiff  was  entitled  to  issue  his  writ,  and  that  in 
seeking  to  enforce  an  account  he  is  entitle  to  say 
that  he  was  put  to  that  expense  by  the  action  of 
the  trustee.  But,  on  the  otiier  hand,  it  seema  to  ms 
that  there  are  some  other  considerations  that  I  ought 
to  bear  in  mind.  In  the  first  place,  the  trustee  would 
be  entitled  certainly  to  all  his  costs  of  rendering  the 
accounts.  He,  of  course,  in  accounting  fully  for  all 
the  trust  prcmerty,  is  entitled  to  his  costs  of  takinc 
his  accounts  himself.  He,  of  course,  therefore,  woola 
be  entitled  to  receive  some  costs.  Farther,  I  cannot 
shut  my  eyes  to  the  fact  that  the  great  question 
which  has  been  litigated  before  me  here  is  the  ques- 
tion whether  the  convict  is  entitled,  as  against  the 
administrator,  to  damages  in  respect  of  the  wrongfol 
conversion  of  his  property,  on  which  I  hold  that  the 
plaibtiff  is  wrong.  It  seems  to  me,  therefore,  that 
although  the  plaintiff  has  a  daim  in  respect  of  the 
costs  of  the  action,  on  the  ground  that  it  was 
necessitated  by  the  conduct  of  the  trustee,  that  the 
trustee,  on  the  other  hand,  in  respect  of  certain 
matters  is  entitled  to  daim  the  costs  as  against  ths 
plaintiff,  and  I  think  that  Ishall  do  justioeas  between 
the  parties  by  saying  that  there  shall  be  no  costs  of 
the  action. 

Solidtors,  Emanud,  Bound,  A  Nathan;  Waniner  A 
Sons. 


(Lord  Alverrtone,  L.C.J.,  and   j        '^''^?^2  ^^' 
Darling  and  Ghannell,  JJ.)      ) 

Bex  v.  Owbn  and  Bobebtbon.  (a.) 
Employer  <md  workman — Compeneation — Injury  hy 
accident  in  England — Employer  resident  and  domiciled 
in  Scotland — Application  for  arbitration — Juriedic'' 
tion  of  county  court  within  whose  district  accident 
happened  —  •*  District  *'  —  Workmen's  Compenaation 
Act,  1897  (60  &  61  Vict,  e.  37).  Schedule  IL,  claused 
—  Workmen's  Compensation  Rides,  r.  15. 

Where  a  workman,  resident  in  England^  is  engaged  hy 
an  employer,  whose  residence  and  domicil  are  in  Scotland, 
is  injured  in  the  course  of  his  employment  by  an  accident 
occurring  in  England,  proceedings  for  compenscUion  under 
the  Workmen's  Compensation  Act,  1897,  may  he  taken  i« 
England,  and  the  judge  of  the  county  court  within  whose 
district  the  accident  occurs  has  jurisdiction  under  clause 
9  of  the  2nd  Schedule  of  the  Act  to  hear  an  arbitration 
for  the  settlement  under  the  Act  of  the  compensation  due 
to  the  workman,  and  services  of  the  necessary  notices  may 
be  effected  by  registered  post. 

In  this  case  a  rule  nisi  had  been  obtained  calling  en 
his  Honour  Judge  Owen,  the  jad^  of  the  Oonnty 
Court  of  Monmouthshire,  and  William  Bobertson,  of 
Glasgow,  to  show  cause  why  the  ssid  judge  should 
not  procsed  to  hear  and  determine  the  matter  of  an 
arbitration  under  the  provisions  of  the  Workmen's 

(a.)  Beported  by  E«  G.  Stillwbll,  Bsq^  BaRUtsr* 
at-Law.  . 
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Oompensation  Aot»  1897,  in  the  said  Ooanty  Court  of 
Newport,  between  Isaao  Jenkins,  the  applicant,  and 
the  said  William  Bobertson,  the  respondent,  for  the 
aeseaement  of  the  amonnt  of  oomi)ensation  to  be  paid 
by  tJoe  respondent  to  the  appUoant  for  personal 
injuries  caused  to  him  on  the  16th  of  November,  1901, 
by  an  accident  aiiung  out  of  and  in  the  course  of 
his  employment  as  a  workman  employed  by  the 
respondent  as  a  dock  labourer. 

From  the  affidavits  on  which  the  rule  was  obtained 
it  appeared  that  the  applicant,  Jeokins,  a  dock 
labourer,  residing  at  Newport,  in  the  county  of  Mon- 
mouth, was  on  the  15th  of  November,  1901,  employed 
by  the  res^ndent's  agent  on  board  th^  steaoiahip 
NuggH,  which  was  then  lying  at  the  Ebbw  Yale 
Whaii.  BiTer  Side,  Newport,  for  the  purpose  of 
aasiBting  in  stowing  away  iron  rails  which  were  beiog 
placed  on  board. 

Whilst  so  employed  one  of  the  rails  fell  upon  the 
applicant's  feet,  and  the  applicant  sustained  personal 
injuries  which  rendered  him  unable  to  follow  his 
usual  occupation. 

The  respondent,  who  was  the  owner  of  The  Nugget^ 
was  at  the  time  domiciled  in  6k)otland,  and  neither 
resided  nor  carried  on  buiineis  in  England  or  Wales. 

Proceedings  for  an  arbitration  under  the  Work- 
m«n's  Compensation  Act»  1897,  were  instituted  on 
behalf  of  tne  applicant  in  the  County  Court  of 
Newport,  holden  at  Monmouth,  being  the  court  of 
the  diBtdct  in  which  the  accident  occurred  and  the 
matter  arose,  as  the  applicant  and  the  respondent 
resided  in  different  districts. 

The  respondent  filed  an  answer  objecting,  amongtt 
other  things,  that  the  court  had  no  jurisdiction  in 
the  matter  as  he,  the  respondenty  was  domiciled  in 
Scotland. 

The  matter  came  before  the  learned  county  court 
judge  on  the  13th  of  March,  1902,  and  in  a  reserved 
judgment  given  on  the  17th  of  April,  1902,  the 
learned  judge  decided  that' he  had  no  jurisdiction  to 
hear  and  determine  the  arbitration ;  and  he  further 
decided  that  if  he  had  jurisdiction  the  compensation 
to  which  the  applicant  would  be  entitled  would  be  a 
sum  amounting  to  j£l  lis.  3d.,  being  at  the  rate  of 
3s.  l^di  per  week  for  ten  weeks  from  ihe  20th  of 
November,  1901,  to  the  14th  of  February,  1902. 

In  giving  his  reasons  for  holding  that  he  had  no 
jurisdiction  the  learned  judge  said  he  was  of  opinion 
that  a  parson  residing  in  Scotland  was  not  liable  to 

grocess  from  a  civil  court  in  England  or  Wales  unless 
e  was  made  liable  by  some  statute  or  rule  of  court 
made  by  statutory  authority;  that  dauie  9  of 
Schedule  II.  to  the  Workmen's  Compensation  Act, 

1897,  was  the  only  part,  either  of  the  Act  or  the 
rules  made  under  it,  which  dealt  with  the  question  of 
jorisdictton;  that  the  word  ''  district "  in  that  clause 
meant  the  district  of  a  county  court  as  mentioned  in 
the  County  Courts  Act,  1888,  and  as  specified  in  the 
Oounty  Courts  (District)  Order  in  Council,  1899; 
that  dause  9  went  on  to  dhreot  that  if  the  parties 
*<  reside  in  diffarent  districts "  the  act  to  be  done 
shcnild  be  done  '*  in  the  district  in  which  the  acddent 
oat  of  which  the  said  matter  arose  occurred  " ;  that 
he  was  of  opinion  that  if  the  parties  to  an  arbitra- 
tion did  not  reside  in  the  same  district,  and  if  the 
arbitration  was  to  take  place  in  the  district  where  the 
accident  happened,  it  was  a  condition  precedent  to 
soch  an  arbitration  taking  place  that  the  parties  to  it 
should  reside  in  diffarent  districts  of  county  courts, 
or,  in  other  words,  that  they  should  reside  in  some 
part  of  Bngland  or  Wales;  that  he  could  not  find 
anything  in  the  Workmen's  Compensation   Bules, 

1898,  whkih  dealt  with  the  question  of  jutisdiction ; 
&at  mie  64  of  thoee  rules  provided  that  in  any 
matter  not  provided   for   under  those    rules    the 


prsctioe  in  county  courts  under  the  County  Courts 
Act,  1888,  and  the  County  Court  Rules  should  apply 
as  far  as  practicable ;   that  the  County  Courts  Act» 
1888,  apphed  only  to  Eogland  and  Wales,  and  there  was 
not  any  provision,  either  in  the  Act  or  in  the  rules  made 
under  it,  which  enabled  proceedings  to  be  taken  in  a 
county  court  against  a  person  residing  in  Scotland ;  and, 
after  referring  to  section  164  of  the  County  Courts 
Act,  he  said  that  he  could  not  find  that  he  had  any 
power  to  hear  an  arbitration  under  the  Act  where  the 
respondent,  as  in  this  case,  resided  in  Scotland ;  and, 
further,  that  if  he  were  to  make  an  award  in  the 
applioant*s   favour   such   award    could   not,   in  his 
opinion,  be  enforced,  as  the  Inferior  Courts  Judg- 
ment! Extension  Act,  1882  (45  &  46  Yict.  c.  31),  s. 
10,  which  enabled  a  judgment  of  a  county  court  to  be 
enforced  against  a  party  to  the  action  residing  in 
Scotland  or  Ireland,  did  not  apply  except  to  a  case  in 
which  the  summons  in  the  action  had  been  personally 
served  upon  the  defendant  within  the  district  of  the 
county  court  by  which  the  judgment  was  given ;  that 
an  award  of  a  judge  made  under   the  Workmen's 
Compensation  Act  could  only  be  enforced  in  the  same 
manner  as  a  judgment  or  oraer  of  the  court  (see  rule 
26  (1)  of  the  Workmen's  Compensation  Bules,  1898), 
and  that  if  a  judgment  could  not  be  enforced  it  was 
a  strong  argument,  in  a  case  where  the  jurisdiction  to 
give  the  judgment  was  doubtful,  that  the  jurisdiction 
did  not  exist ;  and  for  these  reasons  he  held  that  he 
had  no  jurisdiction,  and  rofused  to  hear  and  determine 
tbe  arbitration. 

The  Workmen's  Compensation  Act,  1897  (60  &  61 
Vict  c  37),  provides  in  Schedule  IL,  under  the  head- 
ing ''Arbitration": 

Clause  9.  Where  any  matter  under  this  Act  is  to 
be  done  in  a  county  court,  or  by,  to,  or  heiote  the 
judge  or  registrar  of  a  county  court,  then,  unless 
the  contrary  intention  appear,  the  same  shall,  subject 
to  rules  of  court,  be  done  in,  or  by,  to,  or  before 
the  judge  or  registrar  of,  the  county  court  of  the 
district  in  which  all  the  parties  concerned  reside,  or 
if  they  reiide  in  different  districts  the  district  in 
which  the  accident  out  of  which  the  said  matter 
arose  occurred,  without  prejudice  to  any  transfer  in 
manner  provided  by  rules  of  court. 

Clause  14.  In  the  application  of  this  schedule  to 
Scotland  — (a)  *<  Sheriff"  sh«U  be  substituted  for 
"  county  court  judge,"  •*  sheriff  court  "  for  "  county 
court,"  "action"  for  •* plaint,"  "  sheriff  derk"  for 
''registrar  of  the  county  court,"  and  "act  of 
sederunt"  for  "  rules  of  court." 

Clause  15.  ParMraphs  4  and  7  of  this  schedule 
shall  not  apply  to  Sootland. 

Clause  16.  In  the  application  of  this  schedule  to 
Ireland  the  expression  "county  court  judge"  shall 
include  the  recorder  of  any  dty  or  town. 

Section  2  of  the  Act:  (1)  Proceedings  for  the 
recovery  under  this  Act  of  compensation  for  an  iojury 
shall  not  be  maintainable  unless  notice  of  the  accident 
has  becna  given  as  soon  as  practicable  after  the 
happening  thereof.  ...  (2)  Notice  in  respect  of 
an  injury  under  this  Act  shall  give  the  name  and 
address  of  the  person  injured  •  •  •  and  shall  be 
served  on  the  emi>loyer,  or,  if  there  is  more  than  one 
employer,  upon  one  of  such  employers.  (3)  The 
notice  may  Im  served  by  delivering  the  same  to  or  at 
the  residence  or  place  of  business  of  the  person  on 
whom  it  is  to  be  served.  (4)  The  notice  may  also  be 
served  by  post  by  a  registered  letter  addressed  to  the 
person  on  whom  it  is  to  be  served  at  his  last  known 
place  of  residence  or  place  of  business,  and  if  served  by 
post  shall  be  deemed  to  have  been  served  at  the  time 
when  the  letter  containing  the  same  would  have 
been  delivered  in  the  ordinary  course  of  post,  and  in 
proving  tiie  service  of  such  notice  it  shall  be  suffideat 
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to  proYe  that  the  notioe  was  properly  addressed  and 


lie  Workmen's  Oompensatioa  Hules,  1898,  provide 
as  follows :  Rule  15.  (2)  Sernoe  may  be  effected  either 
in  aooordanoe  with  the  roles  as  to  sernoe  of  default 
summonses,  or  by  registered  post  in  aooordanoe  with 
the  provisions  of  sab-seotions  4  and  5  of  seotion  2  of 
the  JLot  with  reference  to  service  of  notioe  in  respect 
of  an  injury,  and  the  provisions  of  those  sab-seotions 
shall  apply  to  snoh  serrioe. 

Bole  64.  Where  any  matter  or  thing  is  not  specially 
provided  for  under  these  rules,  the  same  procedure 
shall  be  followed  and  the  same  provisions  shall  apply, 
as  far  as  practicable,  as  in  a  similar  matter  or  tlung 
under  the  County  Courts  Act,  1888,  and  the  rules 
made  in  pursuanoe  of  that  Act. 

LubH^  K,C»  {Bailhache  with  him),  showed  cause. — ^As 
a  preliminary  objection  this  is  not  a  case  for  a 
mandamus,  the  only  remedy  is  by  appeal  to  the  Court 
of  Appeal.  The  learned  oounty  court  judge  did  not 
decline  to  entertain  the  oase,  but,  after  fully  hearing: 
the  arguments,  decided  that  the  proceedings  could 
not  be  brought  in  the  county  court  as  the  employer 
was  domioQed  in  Scotland. 

Bonuy^  for  the  oounty  court  judge. 

Bankei,  K,G.  {A.  Parsons  with  him),  in  support  of 
the  rule. — The  county  court  judge  in  reality  declined 
jurisdiction,  and  the  proper  remedy  is  therefore  by  an 
application  to  this  court  for  a  mandamus  to  hear  and 
determine  the  matter  under  seotion  131  of  the  County 
Courts  Act,  1888 :  Beg.  v.  Southampton  Chunty  Court, 
65  L.  T.  Bep.  320,  40  W.  B.  Dig.  65 ;  Welland  v. 
6^00^  Western  Bailxvay  Co.,  16  Times  L.  B.  297. 

Thb  CoTTBThere  decided  to  hear  the  oase  on  its 
merits. 

Lushy  K,Cy  for  the  respondent.^The  learned  judge 
bad  no  jurisdiction  to  entertain  these  prooeeedings. 
The  Act  of  1897  does  not  apply  where  only  one  of  Uie 
parties  is  resident  in  England.  There  are  no 
provisions  under  which  prooMdings  can  be  instituted 
against  a  person  residing  out  of  England  or  tmder 
wiiich  notioe  of  accident  om  be  served  upon  such 
person.  Clause'  9  of  the  second  schedule  is  not 
applicable  to  an  employer  resident  in  Sootiand.  Tne 
word  '*  district "  in  that  dause  means  *'  county  court 
district.''  Section  2,  sub-section  3,  implies  that 
service  of  notioe  must  be  within  the  jurisdiction. 

He  referred  to  The  City  of  Agra,  [1898]  P.  198,  47 
W*  B.  Dig.  4. 

Bonmy,  for  tiie  oounty  court  judge.— The  county 
oourt  judge  has  no  jurisdiction  where  the  employer  is 
resident  out  of  Bngiand.  Service  of  the  not^e  on  an 
employer  in  Sootiand  would  not  give  the  learned 
judge  jurisdiction:  8pmce  v.  ParTces,  [1900]  2  Ir.  B. 
619.    The  award  could  not  be  enforced  in  Sootiand. 

Bolson,  K.C.t  for  the  arolicant.— This  Act  applies 
to  the  whole  of  the  Unitecl  Kin^Kdom  and  makes  all 
employers  liable  to  pay  oompensation  in  cases  to  which 
the  Act  applies,  whether  the  parties  retide  inthe  same 
part  of  the  United  Kingdom  or  in  different  parts  of  it. 
Th#  Act  confers  the  juiisdiotion ;  service  of  notice  does 
not  found  the  jurisdiction,  but  is  merely  a  matter  of 

rsedure:  see  dida  of  Cotton,  L.  J.,  in  In  re  Busfield,  34 
B.  372,  32  Ch.  D.  123,  and  Bowen,  L  J.,  ia  In  re 
King  A  OoJs  Trade-Mark,  40  W.  B.  580,  [1892]  2  Ch. 
462.  The  county  oourt  judge  has  jurisdiction  under 
dause  9  of  the  second  schedule.  The  word ''  district " 
in  that  dause  means  the  area  over  which  a  county  court 
or  sheriff  court  has  jurisdiction;  it  should  not  be  read 
in  its  technical  sense  as  meaning  county  court  district. 
If  the  parties  do  not  reside  within  the  jurisdiction  of 
the  same  oourt,  the  court  which  has  Jurisdiction  in 


the  matter  is  the  court  within  whose  jurisdiction  the 
acddent  took  place.  Notice  of  the  accident  may  be 
served  by  post  by  registered  letter  under  section  2, 
sub-seotion  4. 

Lord  Alybbstovx,  L.C.  J.— This  is,  in  my  opinion, 
one  of  the  class  of  cases  arising  tmder  this  and  other 
Acts  where  we  do  not  and  cannot  expect  to  find 
every  particular  case  dealt  with  in  express  wordi. 
What  we  have  to  decide  is,  looking  at  the  whole 
scope  of  the  Act  and  at  cwtain  expressions  in  it  that 
have  to  be  construed,  what  is  the  intention  of  the 
Legislature  expreesed  in  words  which  leem  to  me  to 
be  capable  of  two  meaning.     The  faots  may  be 
shortiy  stated  thus :  An  accident  happened  on  board 
a  ship  at  Newport,  in  Monmouthshire ;  the  owner  of 
the    ship,    being    the    employer,    who    would  be 
respondent  or  defendant  to  a  claim  if  he  were  resideot 
in  Bnfflaod,  was  a  Scotchman  domiciled  in  Scotland. 
It  is  therefore  said  that  no  oounty  oourt  jud^  can 
entertain  any  proceedings  in  respect  of  a  daim  by 
the  workfoan  under  the  arbitration  dauses  of  the 
Workmen's  Compensation  Act,  1897,    or  any  pro- 
ceedings taken  tmder  the  Act.     Now,  when  we  are 
dealing  with  parts  of  the  United  Kingdom,  as  to 
which  parts  there  are  separate  systems  of  law,  we  do 
require  to  see  that  the  Act  of  Parliament  does  not 
apply  in  oases  in  which  the  general  scope  of  the  Aot 
would  show  that  it  does  apply  to  the  whole  of  the 
United  Kingdom.     Whether  this  case  was  a  oMua 
omissus  from  the  Act,  though  I  do  not  think  it  was, 
I  have  no  doubt  whatever  that  the  scope  of  this  Aot 
was  intended  to  apply  to  all  three  or  four  parts  of 
the  United    Kingdom— England,   Wales,  Scotland, 
and  Lreland.    That  the  employers  in  that  geographi- 
cal area  were  meant  to  be  made  liable  to  the  pro- 
visions of  this  Aot  I  have  not  the  least  doubt ;  and 
if  it  should  turn  out  that  a  Scotch  employer,  or  an 
Irish  employer,  liable  to  pay  oompensation  under  the 
provisions  of  the  Aot,  andhaving  the  rights  and  benefits 
of  the  Act,  has  be<m  left  out,  then  it  would  olearly 
be  a  easus  omissus,  and  I  think  there  is  nothing  in  the 
Act  of  Parliament  to  show  it  was  intended  to  be  so. 
Hie  main  foundation  of  the  argument  for  the  applicant 
in  support  of  the  rule  was  that  we  find  in  the  statute 
a  general  direction  that  employers  are  to  be  under 
certain  liabilities  as  employers  and  that  workmen  ire 
to  have  certain  rights  as  against  those  employers,  and 
that  therefore  the  Scotch  employer  ought  to  be  liable 
where  the  accident  happens  in  England.    The  Aot  is 
by  no  means  a  one-sided  ooe,  because  the  employers 
are  also  to  have  certain  privileges ;  and  unless  we  find 
that  the  Scotch  employer  is  excluded  if  the  accident 
happens  in  England  or  Ireland,  as  the  case  may  bs, 
and  unless  the  words  are  too  limited  to  enable  us  to 
do  so,  we  ought,  if  we  can,  to  give  effect  to  the 
intention  of  the  Aot.    It  is  not  disputed  that  the  Aot 
was  intended  to  apply  to  Sootiand.    As  a  oonsequenoe 
of  that  it  was  thought  necessary  to  make  certain 
enactments   in   the  statute   in  OTder  to  make    the 
language  and   machinery  of   the  statute  apply  to 
Sootiand  and  to  Ireland.    These  enactments  ace  to  be 
found  in  the  definition  of  "  dependants  "  in  section  7 ; 
and  I  think  it  very  important  to  find  that  it  was  not 
thought  necessary  upon  that  point  to  make  any  other 
reference,  alteration,    or  special  enactment  in  any 
other  seotion  until  we  come  to  that  section*    In  the 
first  schedule,  which  is  the  schedule  deaUng  with 
the  **  Scale  and  conditions  of  compensation,''  there 
are  two  specific  clauses,  16  and  17,  which  are  inaerted 
to  make  that   schedule   work   in   connection  with 
jurisdiction  in   Sootiand   and  Ireland  respectively. 
Then  when  we  come  to  the  2nd  sohedule — the  arfaitra-> 
tion  schedule— there  are  two  dauses,  14  and  15,  which 
make  the  schedule  specially  apply  to  Scotland,  and 
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bUiuel6  nuikei  theBohednle  ipeoially  apply  to  Irelaad. 
That  is  dear  ground  whioh,  in  my  opinion,  shows 
that  the  Act  was  intended  to  apply  as  a  whole  to 
these  areas.     Tiiat  being  so,  we  now  oome  to  the 
partiealar  danse  which  has  created  the  difflcdty  in 
this     case    namely,    clanse    9     of   the    arbitration 
schedule.    Oianse  9  says :  ''  Where  aay  matter  under 
this  Act  is  to  be  done  in  a  county  court."       Now,  in 
the  application  of  this  schedule  to  Scotland,  we  are 
allowed,  by  clause  14  of  the    same  schedule,    for 
"county  court  "to  read  "sheriff  court"  as  wdl,  so 
that  we  may  read  it  "sheriff  court"  or   "county 
court  ** — "  or  by,  to,  or  before  the  judge  or  registrar 
of  acounty  court,"  for  that  we  may  read  "  by,  to,  or 
before  the  '  sheriff'  or  '  sheriff  dork.'  "     Therefore 
we   have  the  cmening  words  in  dause  9  induding 
sheriff  court  and  county  court,  and  also  induding  for 
this  purpose  registrar  and  sheriff  derk.    Then  the 
dause  goes  on,  "  unless  the  contrary  intention  appear, 
the  same  shall,  subject  to  rules  of  court,  be  done  in, 
or  by,  to,  or  before  the  ju^  or  registrar  of,  the 
county  court  of  the  district  in  which  all  the  parties 
concerned   reside,    or,  if    they  reside   in   different 
districts,  the  district  in  which  the  acddent  out  of 
which  the  said   matter    arose    occurred,     without 
prejudice  to  any  transfer  in  manner  pronded  by  rules 
of  court"    Now,  if  that  dause  had  read  in  this  way, 
"the  county  court  of  the  district  in  which  all  the 
parttea  concerned  reside,  or,  if  they  do  not  sll  reside 
m  the  same  district,  the  district  in  which  the  acddent 
occurred,"  the  matter  would  not  have  been  so  difioult. 
The  particular  form  of  expreseioa   chosen   by  the 
Legidature  is, "  or  if  they  redde  in  different  districts  "  ; 
th^  have  put  the  aflBirmative  form  instead  of  the 
n^gatiye  form>  "  if  they  do  not  reside  in  the  same 
district";  and  that  creates  the  difficulty.    Looking  at 
this  Act  of  Parliament  and  its  scope,  it  seems  to  me 
that  it  would  be  going  a  great  deal  toe  far  to  say  that 
a  different  intention  was  disdosed  by  the  particular 
way  in  which  the  absence  of  jurisdiction  of  a  particular 
county  court  or  sheriffs  court  is  referred  to,  and  I  think 
that  the  real  substantial  effactof  that  proTision  means 
that,  if  the  parties  are  not  all  subject  to  the  jurisdic- 
tion of  one  county  court  contemplated  by  the  Act,  than 
the  jurisdiction  is  to  be  where  the  acddent  occurred. 
That  takes  us  the  whole  way,  subjecttothepoint  whether 
there  is  a  limit  to  be  ]put  upon  the  word  "  disl^t " 
— ^whether,  as  the  Act  is  referring  pnm^/acte,  so  to 
speak,  to  a  county^  court,  the  word  "  district "  means 
ooanty  court  district    I  think  that  if  that  had  been 
the  intention  of  the  Legislature  we  must  have  had  in 
the  Act  the  definition  of  the  word   "district"    in 
leferenoe  to  Scotland  and  in  reference  to  Ireland. 
^16  f  ramers  of  this  Act  probably  tiiought  that,  when 
they  hid  made  the  courts  of  Scotland  and  the  courts 
of  Icdand  lor  this  purpose   eqnlyalent  to  county 
ooorta,  it  was  not  necessary  to  define  this  expression 
"  district"    Therefore  I  think  that  for  the  purposes 
of  this  particular  case  we  find  two  sets  of  courts 
contemplated  by  the  Act — one,  the  court  for  the 
place  in  which  the  plaintiff  reddes;  the  other,   the 
court  for  the  place  in  which  the  defendant  resides ; 
one  an  BogUsh  court  and  one  a  Scotch  court    In 
my  opinion,  these  parties  did  reside  in  "different 
diatiicts"  within  the  meaning  of  this  Act,  and  it 
would  be  too  narrow  a  construction  of  tiie  Act  to 
say  that  the  whole  jurisdiction  is  defeated  beoause 
diatiiBts  axe  confined  in  dause  9  of  this  schedule 
to    Bog^h     districts     and    do    not    include    the 
districts  of  the  Scotch  courts  already  referred  to. 
Therefore  I  think  we  are  quite  right  in  oonstruiog  the 
word  "district"  for  this  purpose  as  meaning  the 
district  of  a  court  which  has  jurisdiction  under  Uiis 
Aot   We  were  pressed  by  counsel  who  showed  cause 
agabst  the  rule  with  regard  to  the  difficulties  which 


might  arise  in  the  tsi^  improbable  case  of  a  Frenoh 
owner  or  employer  liable  in  respect  of  an  acddent 
happening  somewhere  within  the  jurisdiction  of  a 
district  of  a  court,  and  also  the  not  so  improbable 
case  of  a  Britbh  subject  resident  out  of  the  United 
Kicgdom  and  being  still  liable  as  an  employer.  But 
sufficient  for  this  day  is  the  evil  we  have  to  contend 
with  in  this  case ;  though  certainly  I  can  see  answers 
in  connection  witii  subjects  of  foreign  nationality 
which  would  raise  an  entirdy  different  set  of  objec- 
tions on  much  broader  grdnnds.  Whether  the 
difficulty  which  has  been  referred  to  of  effecting 
service  out  of  the  district  of  the  county  court  is  got 
over  in  the  case  of  a  British  subject  in  Bogland, 
Scotland,  or  Lnland  I  do  not  wish  to  consider  now, 
and  we  have  not  to  decide  the  piint  Without 
dedding  the  more  difficult  case,  I  myself  am  dearly 
of  opinion  that  where  the  parties  are  resident  in 
different  districts,  so  that  the  first  branch  of  clause  9 
does  not  apply,  then  it  was  intended  under  this  Aot 
that  the  coiurt  which  has  the  jurisdiotion  in  the  place 
where  the  acddent  happened  has  jurisdiction  in  the 
matter,  and  then  the  procedure  as  to  the  service 
being  effected  by  registered  letter,  and  so  on,  applies 
to  the  area  which  is  within  the  ambit  of  the  Act 
As  the  case  is  dovm  for  hearing  by  the  Oourt  of 
Apped,  we  should  in  such  a  esse  give  leave  to  appeal 
— ^if  appeal  be  necessary-— and,  if  we  are  not  right  in 
this  decidon,  then  we  should  be  set  right  by  the 
€k>urt  of  Appeal,  who  would  then  be  able  to  ded  with 
our  decision  on  the  ground  that  it  is  wrong,  or  with 
the  decidon  of  the  learned  county  court  judge  on 
appeal  from  him  under  their  original  jurisdiotion 
wludi  the^  have  by  virtue  of  the  Act.  For  the 
reasoDS  given  I  tmnk  this  rule  should  be  made 
absolute. 

Dabldtg,  J. — I  am  of  the  same  opinion.     The 
qaestion  arises  from  the  use  in  dause  9  of  these 
words:     "Where    the   parties   redde   in   different 
districts."    The  difficulty  is  in  applying  those  words 
to  a  case  where  one  of  ue  parties  does  reude  in  an 
Eoglish  county  court  district  and  the  other  party 
does  not  redde  in  an  Eoglish  county  oourt  district  at 
all,  but  in  tins  case  does  reside  within  the   ar€|a, 
whatever  it  may  be  called,  of  the  sheriff's  oourt  in 
Scotland.    The  question  therefore  is,  does  the  word 
"  district "  in  that  part  ef  the  clause  mean  merdy 
"  county  court  district "  f    The  effect  of  the  decision 
we  are  giving  is  this,  that  we  hold  that  the  word 
"  district"  where  it  is  uied  in  dause  9,  does  not  mean 
— ^thou^h  it  docs  in   other  places— merely  county 
court  district,  but  that  it  also  includes  the  area  over 
which  a  dieriff*s  court  has  jurisdiction  ;  and  I  think 
the  reasoniug  goes  this  length,  that  it  includes  the 
area  over  which  a  county  court,  or  the  court  which 
in  Scotland  or  Lreland  is  equivalent  to  a  county  court 
in  Bugland,  has  jurisdiction.     It  does  not  go  the 
length  of  deciding  what  counsel  really  contended  for, 
that  the  word  "district"  is  used  with  regard  to 
one  of  the  parties  as  a  county  court  district  and 
with  regard  to  the  other  party  who  does  not  live 
in  a  county  court  district  as  the  area,  whatever  it 
may  be,  in  which  he  lives  and  in  whatever  country. 
We  limit  oursdves,  as  I  understand,  to  saying  that 
the  "district"  means,  with  regard  to  one  of  the 
parties,  the  county  court  district  in  which  he  reddei. 
"  District "  means,  with  regard  to  the  other  party, 
the  district  in  which,  if  he  is  a  Scotchman  or  an 
Irishman,  he  is  subject  to  the  jurisdiction  in  Scotland 
or  Ireland  respeotivdy,  equivalent  to  the  jurisdiotion 
of  the  counly  court  in  England.    If  the  parties 
redde  in  "  diffdrent  districts  "  within  that  meaning, 
then  the  county  court   of  the  district  where  the 
accident  happened  is  the  place  where  the  litigation  is 
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to  be*  We  do  not  for  a  momeat  sffeot  to  say  that 
*[  district/'  with  regard  to  the  other  party  to  the 
litigation,  means  the  area  in  which  a  foreigoer  might 
liye ;  for  example,  that  it  might  mean  a  department 
in  France,  or  a  province  or  county  in  some  other 
foreign  comitry.  We  say  nothing  about  that,  and 
when  that  difficulty  arises  it  will  then  be  sufficient  to 
say  whether  the  argument  of  counsel  expressed  upon 
that  point  was  well  founded  or  not.  But  for  my 
own  part  I  express  no  opinion  about  it* 

Chaknbll,  J.— I  am  of  the  same  opinion.    I  think 
when  the  case  is  fully  examined,  though  it  struck  me 
quite  the  other  way  before  the  argument,  it  seems  to 
come  out  very  dearly.     We    start  with   the   first 
section  of  the  Act,  which  gives  the  right  to  compen- 
sation and  oreates  the  liability.    That  first  section 
gives  the  right  to  the  employed  aud  it  oreates  the 
Uabilit^r  of  the  employer,  and  it  dearly  applies  both 
to  subject!  domioled  in  England  and  to  subjects 
domidied  in  Scotland.    Accoraing  to  ordinary  prin- 
ciples it  would  so  apply  to  both,  unless  Scotland  was 
exduded,  and,  instead  of  Scotland  being  exduded, 
there  are  in  other  parts  of  the  Act  expressions  to  show 
that  it  was  intended  to  be  induded.    We  hare  not, 
therefore,  to  deal  with  any  of  the  difficulties  which 
might  have  arissn  if  this  were  the  case  of  a  foreigner. 
The  question  in  that  case  would  be  very  arguable,  and 
I  do  not  desire  to  say  anything  about  it  one  way  or 
the  other ;  but,  in  the  case  of  the  workman  or  servant 
in  Bngland  and  the  employer  domiciled  in  Scotland, 
it  is  perfeotly  dear  that  the  right  is  created  on  the 
one  hand,  and  the  liability  is  created  on  the  other 
hand,  by  the  first  section  of  the  Act    Passing  on  to 
section  2,  I  think  it  is  important  to   look   at   it 
for     one    purpose     and    for    one    purpose    only. 
That  section  makes  a  condition  precedent   to   the 
recovery  of  the  compensation  by  enacting   that  a 
notice  of  injury  shall  be  given,  and  the  importance 
of  that  section  for  our  present  purpose  is  simply  ^at 
it  indudes  a  service  of  the  notice  by  post  by  registsred 
letter.    Inasmudi  as  we  have  arrived  at  the  con- 
olusion  that  the  Act  applies  to  Scotland  as  well  as  to 
Eogknd,  it  is  perfeotly  dear  that  that   provision 
abont  serving  the  notice  by  registered  letter,  which  is 
a  new  enactment  about  service  of  the  notice,  applies 
to  a  person  in  Bngland  or  to  a  person  in  Scotland  to 
which  the  registered  letter  can  go  as  well  as  to  a 
place  in  Bngland.    Therefore  we  have  that  established 
as  the  construction  of  that  second  section.    Then  the 
remainder  of  the  Act  practically  deals  with  and  refers 
to  two  schedules,  and  to  certsin  matters  which  it  is 
not  necessary  to  refer  to.    The  first  schedule  relates 
to  the  amount  of  compensation  that  the  workman  is 
to  get     There  is  nothing  material  in  that  for  our 
present  purpose  except  that  it  again  shows  that  the 
oase  of  Scotland  and  the  case  of  Ireland  is  contem- 
plated, because  when  we  get  to  certain  expressions 
used  in  that  schedule,  the  meaning  of  which  might  be 
doubtful  when  applied  to  dther  Scotland  or  Ireland, 
there  are  definitions  to  say  what  is  to  be  understood 
by  those  expressions  when  referrhig  to  a  case  in 
Scotland  or   Ireland.    There  is   therefore   nothing 
important  in  that  schedule.     Then  we  get  to  the 
most  important  schedule  for  our  present   purpose, 
the  second  schedule,  which  provides   for  the  way 
in  which  the  workman  is  to  get  his  compensation. 
That  is  provided  for  by  an  arbitration.    I  think  that 
the  scheme  of  arbitration  has  not  been  acted  upon  quite 
in  the  way  in  which  it  was  expected  by  the  Legislature 
that  it  would  be  acted  on.    They  seem  to  have  con- 
templated mainly  arbitrators  appointed  by  the  parties ; 
but  they  also  provided,  very  properly  and  reasonably, 
for  what  was  to  happen  if  the  parties  did  not  agree 
•8  to  the  arbitrator.     In  that  case  in  substance  in 


Boicland  tha  matter  came  to  the  county  court  judge ; 
in  Scotland  it  came  to  the  sheriff,  who  is  a  judj;^  of 
a  similar  position  to  that  of  the  county  court  judge 
in  Bogland.     Then  we  have  next  to  consider  the 
question  as  to  which  court  is  to   deal   with  any 
particular  case,  and  then  it  is  that  we  come  to  clause 
9  of  the  second  schedule.    That  is  intended  to  deal 
with  the  question  of  the  particular  C3urt  which  is  to 
deal  with  the  matter,  and  for  myself  I  entertain  no 
doubt  whatever  that  in  point  of  fact  the  Legulature 
forgot  the  case  of  an  aoddent  happemng  in  Bogland 
where  the  employer  was  a  person  domidied  in  Scotland 
or  Irdand;  other  mse  the  case  would  have  been  pro- 
vided for,  either  expressly  in  this  schedule  or  possibly 
in  rules  of  court,  whidi  there  would  be  power  to  main 
for  carrying  out  the  schedule,  or  probably  by  rules  of 
court  of  both  countries  so  as  to  clear  away  any  difficulty 
as  to  which  country  ought  to  make  theproper  rules.  Tiiat, 
however,  has  not  bsen  done,  and  the  only  question  is 
whether  we  can  get  enough  out  of  the  paragraph  to 
show  which  court  ought  to  deal  with  the  case.  We  have 
in  clause  14  of  this  schedule  "  county  court  judge" 
defined  as    meaning,  when   we   are    dealing   with 
Scotland,  "sheriff."    We  have  not  got  «* district" 
defined  as  meaning  "  sheriffdom,*'  wliich  seems  to  be 
the  technical  expretsion  in  Scotland  for  what  in 
England  is  called ''  county  court  district"    If  we  had 
that  definition,  one  difficulty  would  be  removed.    But 
is  it  a  substantial  and  real  difficulty?    The  word 
'*  district "  is  not  a  Tery  technical  word ;,  it  is  a  word 
of  general  application,  and  I  might  say  it  is  common 
to  the  languages  of  both  countries.     Some  of  ths 
words  or  technical  expressions  of  the  Scotch  law  we 
should  perhaps  not  understand ;  they  are  not  f  amiliir 
io  English  lawvers   any  more  than  our   tedtuiesl 
expressions  are  familiar  to  Scotch  lawyers.    But  such 
a  word  as  '*  district  *'  is  not  so  technical  as  to  make  it 
absolutdy  necessary  to  have  a  definition  of  it,  and  it 
seems  to  me  that  there  is  no  real  difficully  in  holding 
that  "  district "  is  a  word  of  general  application,  and 
means  the  area  over   which  the  judge   previously 
referred  to— who  is  not  only  the  county  court  judge, 
but  also  by  definition  the  sheriff— has  jurisdiction. 
If  that  can  be  fairly  hdd,  the  difficulty  in  refereoce 
to  the  use  of   that  word  is  removed.     Conned  in 
support  of  the  rule  admitted  against  himsdl  that  he 
had  to  .use  the  word  **  district "  in  the  second  pLsoe 
where  it  is  mentioned  in  this  schedule  in  a  different 
sense  to  that  in  which  he  uses  it  in  the  first  and 
third  places  where  it  is  mentioned.    If  we  only  had  a 
definition  of  the  word  with  the  mercantile  expression 
« and/or"  to  it,  we  might  use  that  expression  or 
its  equivalent,  as  a  short  definition,  then  '*  county 
court  judge  "  would  mean  **  and/or  "  sheriff,  aooord- 
inff  to  the  usual  meaning   of   that  expressioii.    It 
would  then  mean  one    or   other   as   the    oontsxt 
required,  and  if    we    can  put   some   sudi    similsr 
meaning  to  **  district,"  and  espedally  if  we  can  use 
it  as  a  general  word,  it  does  not  seem  to  me  that  the 
difficult,  whidi  was  to  some  extent  admitted  by 
counsd  to  be  in  his  way,  really  arises.    There  i^ 
however,  as    my   lord  has   pointed   out,   no   red 
difference  between  the  words  '*  or  if  they  reside  in 
different  districts "  aud  the  words  "  or  if  they  do 
not  reside  in  the  same  district" ;  and,  seeing  what 
it  follows— namdy,  *'the  district  in  whidi  all  the 
parties    concerned   reside"  — "if    they    reside    in 
different  districts"   dearly  means  if  they  do  not 
reside  in  that  same  district    The  result,  therefore, 
is»    so  far  as  the  court  whidi  has  to  entertain  the 
matter  is  concerned,  dear,  and  when  the  thing  is  cars' 
fully  examined  there  is  not  any  real  difficulty.    Then 
we  come  to  what  I  thought  at  first  was  the  real  and 
the  great  difficulty  in  the  oase«  which  in  faot  was 
k  the  dHficnlty  pnt  forward  hi  the  first  instanoe  by 
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ooimtel  who  showed  oaose  against  the  rule. 
That  was,  that  the  oonnty  court  has  no  power  to 
serve  oat  of  its  jnrisdiotion,  at  any  rate  unless  that 
power  is  expressly  g^ven,  and  although  we  have 
arziFed  at  the  oondnsion  that  this  partioalar  oonnty 
ooort  was  the  right  oonnty  court  in  which  proceed* 
ings  oneht  to  haye  heen  taken,  there  would  have 
remaineid  the  difficulty  as  to  how  the  proceedings  in 
that  court  were  to  be  initiated  and  brought  on.  That 
diffiooltjr  is  met  by  what  I  may  call  an  accident, 
because  in  all  probability  it  was  not  intended  to  meet 
such  a  case  by  the  words  I  am  going  to  refer  to.  But 
Ithink  the  difficulty  is  met.  Having  regard  to  the 
extensive  powers  as  to  making  rules  incorporated  in 
this  Act  and  schedule,  the  proper  way  to  provide  for 
the  difficulty  would  have  been  by  rules  of  court.  We 
tharef ore  tun  to  the  rules  of  court  to  see  whether  we 
can  there  get  the  necessary  power  to  serve  out  of  the 
county  court  jurisdiction.  Bule  15.  sub-section  2, 
of  the  Workmen's  Compensation  Boles,  1898,  deals 
with  service  on  respondents,  and  provides  that 
**  Service  may  be  effeSed  either  in  accordance  with 
the  rules  as  to  service  of  default  summonses,  or  by 
registered  post  in  accordance  with  the  provisions  of 
sub-seotious  4  and  5  of  section  2  of  the  Act  with 
reference  to  service  of  notice  in  resj^ect  of  an  injury, 
and  the  provisions  of  those  sub-sections  shall  apply  to 
such  service."  I  have  already  pointed  out  that  that 
servioe  by  registered  post  of  the  notice  of  injury 
dearly  may  be  made  in  Scotland  if  the  accident 
happens  in  England,  and  vice  veraS  in  England  if  the 
acddent  happens  in  Scotland.  Therefore  we  have  an 
eoaotment  here  which  shows  that  the  necessary 
process  for  initiating  procedure  in  the  county  court 
may  be  made  by  registered  letter— by  registered  post 
— as  the  notice  under  section  2  of  the  Act  Tiiat 
seems  to  me,  as  I  have  said,  almost  by  an  acddent,  to 
meet  sufficiently  for  these  purposes  the  difficulty  as  to 
how  the  proceedings  are  to  be  initiated  in  the 
county  001^  Upon  the  whole,  therefore,  having 
regard  to  the  fact  that  it  is  always  desirable  to 
carry  into  effect  the  obvious  intention  of  the  Act 
of  Parliament,  which  was  to  apply  this  liability  and 
this  light  of  compensation  to  English  and  Scotch 
workmen  and  employers,  and  that  it  never  could 
have  been  intended  that  Ihere  should  be  any  difference 
when  dther  of  the  parties  did  not  happen  to  be 
domidled  in  tl^e  same  country,  and  that  it  was  by  a 
mere  oversight  that  such  a  case  was  not  provided  for, 
it  seems  to  me  tliat  when  the  thing  is  worked  out  we 
are  justified  in  putting  this  intOTpretation  upon  the 
words  used,  and  in  holding  that  this  jurisdiction 
existed. 

BuUabtdlute. 

Solidtors  for  the  applicant,  Hdder,  BoherU,  Walton^ 
A  ThomoB,  for  Frank  Lewis,  Newport  Monmouth. 

Solidtors    for   the    respondent    (the    employer), 
BoUerai  &  Boche,  for  Vaughan  <k  Roche,  Cardiff. 

Solidtor  for  the  county  court  judge.  The  Treasury 
BoHeOor. 


Stbakship  Balmobal  Oo.  V.  Mabtbn*  (a.) 

Insurance,  Marine — Skip— Valued  poUey — Salvage  amd 
general  average  eantribution — Beal  value  of  ehvp-^ 
Liability  of  underwriters. 

A  $hip  woe  insured  for  £33,000  and  woe  valued  in 
the  policy  for  the  eame  eum.  While  the  policy  was 
cwrrent  a  general  average  lo89  uhu  euetained  and  talvage 
$ervice$  rendered  to  the  ship,  and  the  ship  woe  valued  in 
the  salvage  action  at  £40,000.    In  an  action  on  the  policy. 

Held,  that  the  shipowners  were  only  entitled  to  recover 
from  the  underwriters  thirty^three-fortieths  of  the 
amount  due  from  the  ship  for  salvage  and  general 
average. 

Decision  of  the  Oourt  of  Appeal  (50  W.  B.  36,  [1901] 
2  K.  B.  896)  affirmed. 

Appeal  from  an  order  of  the  Oourt  of  Appeal, 
50  W.  B.  35,  [1901]  2  E.  B.  896  (A  L.  Smith,  M.B., 
and  Vaughan  WiUiams  and  Stirlinff,  Ij.JJ.), 
i^flqrming  a  judgmcut  of  Bigham,  J.,  49  W*  B.  137, 
[1900]  2  Q.  B.  748. 

The  appdlauts  brooght  this  action  to  recover  from 
the  underwriters  a  portion  of  general  average 
expenses  and  salvage  charges  incurred  in  resoect  of 
their  steamship  The  Balmoral.  The  material  facts 
suffidently  appear  in  the  judgments. 

J.  A.  SamUton^  K.O.,  and  Leek,  for  the  appellants. 

Pidtford,  K.C.,  and  Scrutton,  K.C,,  for  the 
respondents. 

Thb  Hottsb  took  time  for  oonddecation. 

Aug.  5.— Lord  Maoitaghtbn.— The  question  in 
this  case  ii  of  little  consequence  as  regards  the  money 
value  of  the  daim.  It  is  important  in  its  bearing 
on  a  rule  of  practice  whidi  has  ^vailed  with  under- 
writers and  average  staters  in  thia  country  for  a  long 
period. 

Ship,  cargo,  and  frdffht  have  had  to  contribute  to 
general  average  and  salvage  diarges.  For  the  pur- 
pose of  contru>ution  the  values  of  the  ship,  cargo, 
and  frdght  at  risk  were  ascertained.  There  is  no 
question  as  to  the  value  of  the  cargo  or  the  freight. 
The  value  of  the  ship  was  taken  to  be  £40  000,  bemg 
the  amount  at  which  it  was  valued  in  the  salvage 
proceedLags.  Oontribution  from  the  ship  in  respect 
of  general  averM^e  and  salvage  charges  works  out  at 
£530  88.  8d.  This  amount  is  dumed  from  the 
underwriters.  The  underwriters  sa^r :  '*  That  may 
bs  the  proper  amount  of  contribution  as  between 
ship,  cargo,  and  freight,  but  as  between  us  and  you 
the  polioy  on  the  ship  was  a  valued  policy.  It  was 
stipulated  that  *  for  so  much  as  concerns  we  assured 
by  agreement  between  the  assured  and  assurers '  th<t 
ahip,  with  its  machinery  and  everything  connected 
therewith,  was  valued  at  £33.0Q0.  As  the  value 
iu  the  polioy  is  so  much  less  than  ttie  oon- 
tfibutory  value  we  are  only  bound  to  pay  h 
proportiooate  amount,  or  thirty-three-fordeths  of 
the  ship's  contribution."  To  this  the  shipowners 
answer:  '*You  are  opening  the  polioy.  The  ship 
was  fairly  valued  at  £33,000.  That  value  as  betweea 
you  and  us  must  hold  good  for  all  purposes.  You 
have  nothing  to  do  with  the  value  put  upon 
the  ship  at  a  difftsent  time  and  for  a  different 
purpose.  It      is      imposdble       to      determine 

with  any  degree  of  aocuracy  the  value  of  a  thing 


(a.)  Reported  by  C.  H.  Gbafton,  Bsq.,  Barrister- 
at-Iiaw. 
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which  is  not  an  artible  of  oommeroe.  The  agreed 
value  in  the  poltoy  is,  or  was  at  the  time  of  the  agree- 
ment, josfc  as  truly  the  "real  value"  a«  the  value 
arrived  at  somehovr  or  other  in  the  salvage  proofed- 
ings.  The  ship  was  fully  insured,  and  you  must 
make  good  the  loss  just  as  you  would  have  to 
leimhurse  the  cost  of  repairs  made  necessary  by  sea 
damage." 

Many  authorities  were  cited,  and  all  available  text- 
books were  referred  to.  But,  speaking  for  myself,  I 
must  say  that  I  think  little  help  is  to  be  obtained 
from  text-books  or  reported  cases.  No  case  was 
cited  which  has  more  than  a  very  remote  and  indirect 
bearing  upon  the  question.  Mr.  Phillips,  who 
upholds  the  English  practioe  as  against  the  New 
York  practice,  for  which  the  appellants  contend,  puts 
the  case  very  fairly  when  he  says,  section  1410, 
« There  ii  nothing  in  the  policy  that  favours  one  of 
these  modes  of  construction  in  preference  to  the  other, 
each  being  consistent  with  the  language  of  the 
instrument."  His  conclusion  is  tiiat  the  question 
most  depend  upon  the  application  of  "the  general 
prindplei  of  iniurance." 

But  I  do  not  think  one  gets  rid  of  the  difficulty 
by  referring  it  to  the  general  principles  of  insurance. 
It  seems  to  me  that  there  is  as  much  to  be  said  on  the 
one  side  as  on  the  other.  And  although  I  think,  if 
the  matter  were  res  integra,  I  should  prefer  the 
Bnglish  rule,  my  preference  would  be  based  on  this 
cQittideration,  that  the  lliw  of  marine  insurance  in 
this  country,  although  anomalous  in  many  reipects, 
ii  eminently  practice.  Just  as  the  agreed  vslue  of 
the  ship  IB  disregarded  when  the  question  is  whether 
a  prudent  uninsmred  owner  would  repair  or  abandon, 
so  where  there  has  been  a  value  put  upon  the  ship  by 
a  competent  authority  or  adopted  by  a  competent 
anthon^,  or  treated  as  binding  in  a  business  trans- 
action, it  seems  to  me  that  that  value,  whether  it  has 
or  has  not  the  better  right  to  the  title  of  **  the  real 
value,"  cannot  be  left  out  of  consideration.  And  I 
think  it  is  a  salutarv  rule  and  not  unreasonable  that 
the  underwriters'  liabilitv  under  the  policy  should  be 
adjusted  with  regsrd  to  it. 

However  that  may  be,  I  do  not  think  that  Mr. 
Hamilton,  in  his  able  argument,  succeeded  in  proving 
that  the  English  rule  is  contrary  to  principle.  That 
being  so,  there  is,  in  my  opinion,  au  end  of  the  case, 
and  discussion  on  the  comparative  merits  of  the 
English  rule  and  the  New  York  rule  becomes 
academical. 

The  rule  that  prevails  with  Bnglish  averaq^  staters 
is  a  rule  that  has  been  long  established.  It  is  well 
known,  and  it  must  have  helped  to  form  the  basis  of 
a  vast  number  of  contracts  which  are  still  running, 
and  some  of  which  may  run  for  twelve  months  to 
come.  In  that  state  of  things  it  seems  to  me  that  if 
the  Bnglish  rule  is  to  be  altered  it  must  be  altered  by 
Parliament  and  not  by  a  decision  of  this  House.  It 
would  be  open  to  Parliament,  if  it  should  see  fit  to 
enact  a  new  rule,  to  fix  a  date  for  its  coming  into 
operation,  and  so  avoid  any  semblance  of  injustice  to 
thoee  who  have  contracted  on  the  footing  of  the  old 
mle. 

SUrling,  L.J.,  in  his  judgment  in  the  Court  of 
Appeal,  expresses  an  opinion  that,  theoretic  ally,  the 
sum  recoverable  would  be  that  which  would  be  pay- 
able if  the  agreed  value  in  the  policy  had  been 
employed  in  tbe  average  adjustment.  I  venture  to 
think  so  too.  The  mode  of  cucdation  adopted  by  the 
average  staters  seems  rather  too  favourable  to  the 
underwriters.  Suppose  the  value  of  the  ship  in  the 
policy,  and  also  for  the  purpose  of  contribution,  to  be 
£16,000,.  the  value  of  the  cargo  and  freight  to  be 
£12,000,  and  the  total  amount  required  to  be  £840, 
the  ship  would   then  pay  four-sevenths,   or  £480. 


Then  suppose  the  ship,  for  the  purpose  of  contriba- 
tion»  was  valued  at  £18,000,  the  value  of  cargo  and 
freight  remaining  the  same,  the  ship  would  pay 
three-fifths,  or  £504— that  is,  £24  more  than  if  the 
value  for  the  purpose  of  contribution  had  bean  the 
same  as  the  value  in  the  policy.  But  if  yon  redaoe 
the  ship's  contribution  in  the  proportion  of  eighteen 
to  sixteen,  the  underwriters  have  only  to  pay  eight- 
ninths  of  £504,  or  £448— that  is,  £32  less  tbaa 
would  have  been  payable  if  the  contributory  valae 
had  been  the  same  as  the  value  in  the  policy.  Bat 
there  again  the  rule  is  well  understood,  and,  though 
I  do  not  think  it  is  quite  aooucate,  I  do  not  think  it 
ought  to  be  disturbed. 

Though  the  rule  only  speaks  of  generJ  avera^, 
it  has  uways  been  treated  as  applying  to  salvage 
expenses  also.  I  do  not  think  that  any  distinction 
ought  now  to  be  made  between  these  two  heads  of 
expenditure. 

The  first  part  of  the  rule,  which  says  that  the 
insurers  are  not  to  pay  more  than  the  ship*8  con- 
tribution, although  the  contributory  value  be  less 
than  the  value  in  the  policy,  seems  to  me  to  be 
unobjectionable,  as  the  contract  of  insurance  is  a  con- 
tract of  indemnity. 

In  the  result,  therefore,  I  move  your  lordships  that 
the  appeal  be  dismissed  with  costs. 

Lord  Sh^nd.— I  am  also  of  opinion  that  the  appeal 
should  be  dismissed,  and  the  judgments  of  Bigham. 
J.,  and  the  Oourt  of  Appeal  affirmed  with  costs.  I 
confess  I  think  the  case  a  very  clear  one,  and  the 
ground  of  my  judgment  may  be  stated  very  shortly. 

The  policy  of  insurance  provides  that  the  ship,  far 
so  much  as  concerns  the  assured,  by  ag^reement 
between  the  assured  and  assurem  in  this  policy,  it 
and  shall  be  valued  at,  say,  £33,000.  In  all  questions 
of  indemnitv,  therefore,  the  parties  to  the  policy, 
insurers  and  insiured,  have  agreed  that,  thoagh  the 
ship  may  in  truth  b%  much  more  valuable,  her  value 
is  to  be  taken  at  £33,000  only.  There  is  no  exoep* 
tion.  The  agreement  is  to  apply  in  all  eases  of 
indemnity  which  may  arise.  So  it  the  question  were 
one  of  principle  merely,  and  the  rule  of  custom  and 
practice,  which  has  been  so  much  referred  to,  bad 
never  existed,  the  House  must  give  effect  to  this 
stipulation  or  agreement  between  the  owner  of  the 
ship  and  the  underwriter  or  insurer,  who  asks  that 
the  terms  of  his  special  contract  shall  receive  effect 

An  owner  may  insure  so  as  to  cover  his  whole  risi^ 
or  he  may  insure  only  to  cover  part  of  his  risk,  and 
prefer  to  be  his  own  insurer  in  part,  or,  to  put  it  in 
other  words,  to  leave  his  ship  in  part  uninsured. 
This  he  does  if  he  insures  his  ship  below  her  tme 
value.  Thus,  having  a  ship  worth  £40,000,  he  may 
insure  her  for  £20,000  only,  with  a  clause  such  as 
that  above  quoted,  declaring  that  he  has  agreed 
that  between  him  and  the  underwriter  the  ship  shall 
be  taken  to  be  of  that  value  only.  What  is  the  effect 
of  this  P  Not  only  that  the  owner  becomes  his  own 
insurer  for  one-half  of  the  value  of  the  ship,  but  be 
gets  a  present  benefit.  He  p<iy8  only  one-half  of 
the  precniuai  which  he  mu^t  have  paid  had  he  insured 
his  ship  at  her  true  value,  and,  on  thA  oth*'r  hand, 
the  underwriter  undertakes  only  the  risk  oorraspood- 
ing  to  the  reduced  premium  on  one-half  of  Hub  real 
vdJue  of  the  snip. 

In  questions  of  salvage  and  general  average,  which 
at  once  give  rise  to  daims  of  indenmity  under  aa 
insurance  policy,  the  value  of  the  ship  is  neoossarilya 
material  element,  for  the  value  of  the  ship  sriU,  with 
the  circumstances  in  whieh  the  salvage  services  have 
been  given,  enter  deeply  into  the  question  of  the 
remuneration  to  be  given.  Of  course  that  -value  in  a 
question  with  salvors  must  be  the  real  value  at  the 
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time  wli«Q  the  ulvage  semoes  are  renderecL  Aooord- 
ioffly,  in  this  oase  the  ihip  was  taken  at  her  full 
value,  and  the  owner  had  to  pay  a  larger  gam  than 
if  the  Tttlne  had  been  £83,000  only.  It  seems  to  me 
that  when  he  daims  fall  relief  by  way  of  indemnity, 
the  underwriter  in  hii  defence  is  simpler  asking  that 
effsot  shall  be  g^ven  to  his  stipulation  in  the  policy 
than  in  all  questions  of  indeainity  the  ship  shall  hie 
valued  at  £33  000  only.  It  follows  that  he  is  liable 
to  pay  only  the  proportion  which  tlie  value  in  the 
pdhoy  bears  to  the  actual  value  on  which  tlie  state- 
ment has  been  made  up. 

I  therefore  agree  with  Bigham,  J.,  in  holding  that 
the  rule  or  custom  founded  on  it,  is  in  accordance  with 
sound  principle;  but  even  if  that  were  open  to 
question,  the  rule  has  been  so  long  recognised  and 
acted  on  that  I  am  further  of  opinion  with  your  lord- 
ships that  effect  should  now  be  given  to  it,  and  it 
should  continue  to  receive  effect  unless  altered  by 
legislation. 

Lord  BsAMFTON.— The  steamship  Balmoral,  by  a 
marine  j^olicy  dated  the  20th  of  December,  1898,  and 
underwritten  by  the  respondent,  was  insured  for 
twelve  calendar  months  against  all  ordinary  perils  of 
the  seas.  By  the  poUcy  it  was  agreed  that,  for  so 
much  as  ooncemed  the  assurers  and  the  assured,  she 
should  be  valued  at  £33,000. 

In  Jane,  1899,  while  on  a  voyasre  from  Philadelphia 
to  Lmdon,  when  near  the  Isle  of  Wight,  The  BcUmorcd 
met  with  so  strong  a  gale,  and  so  heavy  and  irregular 
a  sea,  that  her  tail  shaft  was  fractured,  and  it  became 
necessary  to  accept  the  voluntary  assistance  of  the 
steam  trawler  Amr<4h  Castle  to  tow  her,  as  she  did, 
during  two  da}rs,  when  two  tugs,  which  had  been 
enga^^  and  hired  for  that  purpose,  took  her  in 
chivge  in  the  Downs  and  towed  her  to  the  MiUwall 
Docky  London. 

The  coat  of  these  two  tugs  was  £100,  and  formed 
the  item  in  dispute  of  general  average,  and  the  owners 
of  The  Amrcfth  Castle  were  awarded  by  the  Admiralty 
(knot  as  salvage  the  sum  of  £500. 

In  the  oourse  and  for  the  purposes  of  the  salvage 
aotkm  it  was  proved  that  the  contributory  value  of 
The  Balmoral  was  dC40,000,  so  that,  having  regard  to 
her  agreed  policy  value,  she  was  under-iosured  to  the 
amount  of  £7,000.  In  adjusting  these  two  items  as 
hetween  the  owners  of  the  ship,  cargo,  and  freight, 
the  adjoster,  taking  the  contributory  value  of  the  ship 
to  be  £40,000,  assessed  the  amount  to  be  contributed 
by  the  owners  for  general  average  at  £53  6s.  8d ,  and 
for  salvage  at  £472  2s.,  making  a  total  of  £530  8s.  8d. 
payable  by  The  Balmoral. 

The  question  has  now  arisen  between  the  ship- 
owners and  the  underwriters — ^the  shipowners  claim* 
ing  that  the  whole  of  those  amounts  is  payable  by  the 
underwritera,  as  insurers  of  a  fullv  insured  ship,  the 
underwriten  contending  that  their  liability  is  limited 
to  such  proportion  of  those  sums  as  the  agreed  value 
dtiie  smp  bears  to  the  contributory  value  proved  in 
the  Admiralty  Court.  This  wonld  reduce  their 
fi«bi]ity  to  thirty-three-fortieths  of  the  plaintifiiB' 
daim,  which  they  ha7e  always  been  prepared,  and 
are  wtllm^,  to  pay. 

Before  Bigham  J.,  it  was  proved  by  a  very 
experienced  average  adjuster  (Mr.  Donson)  that  for 
many  years  a  custom  had  existed— which  certainly  in 
and  since  1874  had  been  adopted  as  a  rule  at  Lloyd's 
— th%t  when  a  ship  is  insured  for  less  than  the  con- 
tributory valae,  the  underwriter  pays  on  the  insured 
vUn*.  It  was  proved  also  th-it  such  custom  applied 
to  salvage  as  well  as  general  average,  and  that 
sslvage  Had  antil  reoendy  b«^n  always  adjuited  as 
part  of  a  general  average.  The  owners  of  the  ship 
esbteaded  that  the  xnle  was  inconsistent  with  the 


terms  of  the  policy,  for  that  The  Balmoral  was  a  fully 
insured  ship,  being  valued  as  a  whole  at  £33,000 ; 
and  being  so  insured  they  were  entitled  to  a  fuU 
indenmity  as^ainst  the  claims. 

Bigham,  J.,  overruled  that  contention,  and  refused 
to  disregard  the  rule,  on  the  basis  of  which,  as  he 
stated,  j^cies  fpr  many  millions  had  been  made,  and 
acting  upon  it  he  gave  judgment  for  the  underwriters. 
In  that  judgment  I  euturely  agree. 

I  can  well  understand  that  in  one  sense,  but  in  one 
sense  only.  The  Balmoral  may  be  said  to  have  been 
fully  insured  as  a  ship ;  that  is  to  say,  every  part  of 
her  structure  forming  a  complete  ship  was  in  fact 
covered  by  the  policy,  out  not  to  her  full  value,  lor  it 
was  expressly  agreed  in  the  policy  that  for  all 
purposes  of  it  her  value  shoald  be  liodted  to  £33,000, 
being  only  thirty-thzee<-fortieths  of  her  contribatory 
or  weX  value,  in  respect  of  which  the  salvage  was 
awarded.  In  adjusting  the  lialnlity  of  the  under- 
writers,  therefore,  the  amount  of  salvage  payable  by 
them  was  properly  arrived  at,  having  regard  to  the 
proportion  wmch  the  agreed  value  of  the  ship  bore  to 
the  contributory  value  as  proved  in  the  salvage 
court.  This  was  in  exact  accordance  with  iihe  custom 
and  rule  proved  by  Mr.  Danson. 

Based,  as  the  amoont  of  a  sal?agtt  award  inwiably 
is,  upon  the  true  contributory  value  of  the  ship,  and 
the  properly  saved,  I  cannot  conceive  anything  more 
unreasonable  or  unjust  than  that  an  owner  should 
seek  to  reoover  from  an  underwriter  salvage  based 
upon  a  value  far  in  excess  of  its  insured  valae,  and  so 
get  the  benefit  of  an  insurance  without  paying  the 
premium  largely  in  excess  of  the  smaller  value  which 
as  between  i£emselves  they  have  agreed  to  treat  and 
be  bound  by  for  all  purposes  of  the  policy. 

Another  consideration  presents  itself  to  me.  It 
cannot  be  denied  that,  the  ship  being  for  all  purposes 
of  the  insurance  insured  for  £33,000  only,  the  property 
of  the  owners  saved  by  the  salvors  was  worth  £7,000 
more  than  the  insured  amount. 

What  sound  or  just  reason  can  possibly  be  urged  in 
support  of  the  daun  of  the  owners  to  be  so  indemnified 
by  the  underwriters,  who  have  received  from  the 
owners  no  consideration  for  such  indenmity  F  I  can 
see  none. 

Let  me  suppose  that  the  owners,  having  insured 
with  the  defendants  in  £33,000  on  the  ship  valued  at 
that  sum,  had  effected  another  insurance  with  other 
underwriters,  valuing  the  ship  at  £7,000,  to  make  up 
its  full  value.  Would  anybody  question  that  the 
siJvage  payable  on  the  full  value  of  the  ship  would  be 
rightly  claimed  and  payable  by  contributions  from  both 
sets  of  underwriters  in  the  proportions  which  the  sum 
insured  by  each  bore  to  the  whole  value  of  the  property 
salved— namely,  £40,000  P  If  the  assured,  whether 
with  a  view  to  save  the  premiums  or  for  any  other 
reason,  preferred  to  leave  the  £7,000  uninsured,  they 
became  their  own  insurers  to  that  amount ;  and  I  see 
no  reason  in  law  or  good  sense  why  they  should  not 
bear  the  burden  they  now  seek,  as  I  think  improperly » 
to  fix  upon  the  underwriters. 

I  have  contidered  carefully  the  very  able  arguments 
of  the  learned  counsel  for  the  appellants  and  the  cases 
oited  in  support  of  them,  but  they  have  not  sub- 
stantially affected  the  views  I  have  expressed  and 
entertain. 

The  rule  and  custom  of  Lloyd's,  upon  which 
Bigham,  J.,  acted,  is,  in  my  opinion,  sound, 
sensible,  and  legal,  and  I  am  therefore  content  to 
rest  my  judgment  upon  it^  and  agree  that  this 
appeal  should  be  dismissed  with  costs. 

Lord  BoBBBTSON  concurred* 

Lord  LiNDLEY.— This  case  turns  on  the  effect  of 
expressing,  in  an  ordinary  marine  policy,  an  agreed 
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value  at  which  the  ahip  intured  by  it  if  to  be  taken 
as  between  the  assured  and  the  nnderwziter.  The 
effect  has  to  be  considered  with  reference  to  two 
losses  sustained  by  the  assured — ^namely,  first,  his 
share  of  a  general  average  loss;  and  secondly,  his 
share  of  a  loss  sustained  by  reason  of  salvage  services 
for  which  payment  had  to  be  made.  The  assured's 
share  of  these  two  losses  is  £530. 

The  ship  was  valued  in  the  policy  at  £33,000.  In 
ascertaining  the  amount  payable  by  the  assured  for 
general  average  and  for  salvage  the  ship  was  vidued 
at  £40,000.  The  underwriters  thereupon  contend 
that  they  are  liable  to  pay  thirty-three-fortieths  of 
the  above-mentioned  £530.  The  assured,  on  the 
other  hand,  say  that  they  are  entitled  to  be  paid  the 
whole  of  this  sum,  as  it  does  not  exceed  the  limit  of 
£33,000.  The  underwriters  contend  that  th^  view 
is  correct  in  principle  and  is  in  conformity  with  a 
long-established  custom  or  practice  at  Lloyd's 
invariably  followed  in  this  country.  The  assured 
do  not  deny  that  the  last  statement  is  true,  but  they 
contend  that  the  custom  or  practice  is  contrary  to 
principle,  and  ought  not  to  be  judicially  reoognued. 
Bigham,  J.,  who  tried  the  case,  and  the  Oourt 
of  Appeal  have  both  decided  in  favour  of  the 
underwriters,  and  your  lordships  are  asked  to 
reverse  their  decision. 

Let  us  consider  the  principles  applicable  to  the 
case  independently  of  any  custom  or  practice  at 
Lloyd's  or  amongst  underwriters. 

The  sum  of  £38,000  mentioned  in  the  policy  is  a 
sum  agreed  upon  between  the  assured  and  the  under- 
writer. No  one  else  is  in  any  way  bound  to  value 
the  ship  at  that  sum.  If,  as  here,  a  general  average 
loss  has  been  sustained  and  has  to  be  borne  by  the 
shm,  freight,  and  cargo,  according  to  their  respective 
values,  it  is  plain  that  the  value  of  the  ship  must  be 
ascertained  m  order  to  apportion  the  loss  between 
them,  aod  that  the  conventional  value  of  £33,000  be 
disregarded,  unless  the  parties  concerned  choose  to 
adopt  it.  So  as  regards  salvage :  the  salvors  are  in 
no  way  affected  by  the  fact  that  the  ship  has  been 
valued  at  a  particular  sum  in  her  policy  of  assurance. 
The  valueof  the  ship  saved  must  be  asoertained,because 
the  amouot  awarded  for  salvage  depends,  inter  alia^ 
and  to  a  great  extent,  on  the  benefit  which  accrues  to 
Uie  owner  of  the  ship,  and  this  benefit  can  only  be 
measured  in  money  by  the  value  of  his  property 
saved. 

But,  whatever  the  value  of  the  ship,  when  the 
amount  payable  by  the  underwriter  to  the  assured 
has  to  be  ascertained,  her  value  must  be  treated  as 
£33,000 ;  and  if  the  owner  makes  any  claim  on  him 
based  on  the  ship  being  worth  more,  the  underwriter 
is  entitled  to  say  the  claim  is  not  in  accordsnce  with 
the  bargain  between  them.  I  confess  I  see  no  answer 
to  this  argument.  It  seems  to  me  to  folio  «r  from  the 
decision  of  your  lordships  in  Irvine  v.  Manning, 
1  H.  L.  0.  287.  where  the  true  effect  of  a  valaation 
clause  in  a  policy  was  carefully  cocsidered  and  finally 
settled.  For  the  sake  of  avoidiog  all  disputes  in 
settling  what  the  uliderwriter  has  to  pay,  the  value 
o(  the  ship  is  to  be  taken  at  an  agreed  sum. 

In  order  to  prevent  abuses  by  over-insuring,  th^ 
principle  may  require  qualifioation ;  bat  where,  as 
here,  the  ship  is  under-insured,  no  qualification  is 
necessary.* 

The  notion  prevalent  at  one  time,  and  supported  by 
the  high  authority  of  Mr.  Benecke,  that,  although 
the  valuation  in  a  policv  is  conclusive  in  the  case  of  a 
total  loss,  yet  that  in  ttie  case  of  a  partial  loss  the 
valuation  may  be  opened,  has  long  been  exploded  : 
see  3  Kent's  Oom.  274 ;  1  Pars.  Marine  Ins.  272  ;  1 
Am.  Ins.  290  and  2  ib.  939  fOth  ed.).  There  are 
numerous  decisions  showing  tiiis  to  be  the  case  in 


valued  policies  on  goods  and  freight  (the  most  resent 
being  The  Main,  [1894]  P.  320)  ;  and  lam  unsbleto 
discover  any  reason  for  applying  to  ships  a  dootrins 
repudiated  ai  unsound  when  applied  to  froods 
or  freight.  At  the  same  time,  I  have  not  discovered 
any  duect  decision  on  this  point.  The  principle  that 
the  valuation  in  a  policy  on  ships  is  to  be  regwded  in 
cases  of  partial  loss  wa^  assumed  to  be  correct  in 
Pitman  v.  Univerail  Marine  Insurance  Ch.,  30  W.  B. 
906,  9  Q  B.  D.  192,  and  was  not  questioned  on 
appeal.  The  owners,  however,  contend  that  the 
underwriters  have  no  concern  with  the  mode  in 
which  the  amounts  payable  for  losses  insured 
against  are  arrived  at  The  owners  say  they  are 
folly  insured  up  to  a  certain  limitp  aod  that  if 
that  limit  is  not  exceeded  all  losses  insured  against 
must  be  fully  paid.  This  appears  to  me  toigncie 
the  difference  between  valued  polides,  as  understood 
in  this  countrv,  and  open  policliBS,  and  to  be  erraneons 
aocording  to  English  law.  The  introduction  of  the 
word  "  fully  "  occasions  the  fallacy  in  the  plaintiffi' 
reasoning.  It  is  not  true  to  say  that  the  {JsintSffs  are 
fuUy  insured.  If  the  word  <*  full^  "  is  introduced,  it 
must  be  qualified  so  as  to  show  its  true  meaainj^ 
that  is,  f uUy  for  a  ship  of  the  value  mentioned  in  the 
polioy.  If  in  this  case  the  ship  had  been  totally  lost, 
the  owneis  would  have  found  themselveB  uninsured 
to  the  extent  of  the  ship's  ascertained  value— over 
£33,000.  To  say  that  the  whole  value,  as  fixed  in 
the  policy,  is  insured,  and  then  to  treat  the  assured  as 
fully  insured,  appears  to  me  misleading.  The  con- 
tract is  not  fully  to  insure  the  shipowner  up  to  a 
certain  lioiit,  but  to  insure  him  on  tiie  footing  that 
his  ship  is  to  be  taken  to  be  ol  the  value  of  £33,000 
for  the  purpose  of  ascertaining  wiiat  is  payable  under 
the  policy. 

The  foregoing  observations  are  as  applioable  to 
losses  owinic  to  salvage  as  to  ordinary  general  aven^ 
losses.  There  is  more  difficulty  in  dealing  witti 
salvage  losses,  as  the  sum  awarded  for  salvage 
services  is  arrived  at  by  considering  the  risks  and 
dangers  encountered  by  the  salvors  as  well  as  the 
value  of  what  is  saved;  but  this  value  is  always  a 
very  material  matter  for  consideration ;  and,  other 
things  being  the  same,  it  may  for  all  practicable 
purposes  be  fairly  regarded  as  regelating  the  amount 
awarded  when  the  sum  payable  under  a  valued  policy 
has  to  be  asoertained.  So  the  matter  stands  on 
principle. 

Let  us  now  consider  the  custom  or  practloe  or  rule 
on  which  the  underwriters  also  rely.  The  rule  is  set 
out  in  the  appendix.  As  printed,  the  rule  does  not 
mention  salvage ;  but  it  was  proved  at  the  trial 
that  the  rule  is  always  applied  to  losses  occasioned  by 
salvage  as  well  as  to  ordinary  general  average  losses, 
and  I  have  endeavoured  to  show  that  this  is  oocreot  in 
principle. 

The  rule,  as  framed,  treats  over-insuranoes  and 
under-insurances  diff<9rently.  It  first  deals  with  over- 
insuraoces,  and  says :  "If  the  ship  or  cargo  be 
insured  for  more  than  its  contributory  value,  the 
underwriter  p^ys  what  is  assured  on  the  contributory 
value."  If  tois  rule  is  applied  to  a  valued  polioy,  it 
infringes  the  principle  of  taking  the  agreed  value  for 
better  aod  for  worse  in  asoi^rtaining  what  the  under- 
writer has  to  pay.  This  deviation  from  that  prinoiple 
may  perhaps  be  justifiable  in  cases  of  over-insurskooe, 
on  the  ground  that  it  avoids  all  danger  of  fraud  and 
endless  disput(>8  between  over-insured  owners  and 
underwriters.  But  this  part  of  the  rule  is  inappUcable 
to  the  present  case,  and  it  is  unnecessary  to  say  more 
about  it. 

The  second  part  of  the  rule  applies  to  under- 
insurances and  to  the  present  case ;  and  there  being 
no  danger  of  fraud,  the  rule  says,  *'  But  when  tnsnrea 
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for  I'M  thaD  the  oootribntory  valae  the  ur  derwriter 
peyg  on  the  intinrcd  valne."  The  rest  of  the  rule  is 
coniequenti'd  on  tbia  This  rale  is,  in  my  opinion, 
not  wrong,  bnt  right  in  principle,  and  is  oalcnlated 
to  naye  inftbite  trouble.  The  aotoal  method  of 
vorkiDg  oat  the  role  adopted  by  underwriters  may 
not  b«  aritbmetioally  accorate,  bat  it  is  simple  and 
convenient,  there  is  nothing  unfair  in  it,  it  bas  long 
bemadopted,  and  there  is  bo  jastifioation  for  disturbang 
it. 

It  is  true  that  in  New  York  the  praotioe  appears  to 
be  in  favoar  of  the  appellsnts,  but  in  this  respect  I 
believe  New  York  stands  alone;  and  although 
QDiformityin  these  matters  is  greatly  to  be  desired, 
your  lordships  cannot,  in  my  opinion,  judicially  do 
ottii'rwise  then  dismiss  this  appeal.  Bo  far  as  the 
setual  words  of  the  policy  go,  they  appear  to  me 
consistent  with  both  riinsl  contentions;  but  the 
Eoghsh  rule  is  more  consistent  than  the  other  with 
the  interpetatioa  which  has  for  years  been  put  on 
valued  policies  in  this  country. 

The  appeal  should  be  dismissed  with  costs. 

Appeal  dtamdised. 

Solicitors  for  the  appellants,  L<nok$$  Jb  Co, 

Solicitors  for  the  respondent,  WalUms^  Johnson,  Buhh, 
Jt  WhaUon. 


Otoitrt  at  flyyeaL 

From  Chan.  DIt.  \      Tnlir  Qi   99. 

(Vaughan  Waiiamir,   Romer,  and  J     ''^VLi  *«     ' 
StirUog,  L.JJ.)  J  ^^-  ^• 

In  re  Lloyd. 
Lloyd  v.  Lloyd,  (a.) 

Fand  in  court  subject  to  a  mortgage — Application  by 
mortgagor  for  payment  out— Amount  of  arrears  of 
inter  est  to  which  mortgagee  entitied  —  Statutes  of 
Limitations,  S  &  4  Will  4,  c.  27,  M.  40,  42;  c.  42, 
«.  3. 

The  court  ufill  pay  out  a  fund  in  court  which  is  the 
suijici  of  a  mortgage^  on  the  application  of  the  mortgagor 
or  his  r&presentaiives,  only  on  the  same  terms  <u  if  he  or 
ihey  had  brought  an  addon  for  redemption — thai  is,  on 
payment  of  full  arrears  of  interest  Section  42  o/  3  <fe  4 
WilL  4,  c  27,  applies  only  to  proceedings  by  the  mort- 
gagee, and  has  no  application  where  he  is  simply  resisting 
proceedings  by  the  mortgagor, 

Bdmuuds  v.  Waush,  14  PT.  B.  257,  Z.  R  1  Eq.  418; 
In  re  Marshfield,  35  W.  R.  49L  34  Ch.  D,  721 ;  amd 
Dingle  v.  Coppen,  47  W.  R.  279,  [1899]  1   Ch,  726, 


re  Slater's  Trusts,  27  W.  R.  448,  11  Ch.  D.  227, 
disapproved. 
Decision  of  Farwell,  J.,  reversed. 

Th*8  was  an  appeal  from  a  decision  of  Farwell,  J. 

The  facts  were  as  follows:  By  bis  will,  made  in 
I86U  E.  A.  Llnyd  devised  and  bequeathed  his 
residuary  r^al  and  personal  estate  to  trosrees  on  trxtbt 
for  payment  of  the  rents,  interent,  and  oivideuds  to 
his  wife  for  life  or  wido^vhood,  and  from  aad  after 
her  death  or  second  marriage  on  trust  for  sale  and 
diTisioD  among  his  children  who  had  attained  twenty- 
one  or  married  in  equal  shares. 

The  testator  died  in  1862. 

One  of  his  children  was  Francis  Lloyd,  who,  bavif  g 

(flk)  Beported  by  H.  W.  Law,  E  q.,  Barrister-at- 
Law. 


attained  a  Tested  interest,  mortgaged  in  1867  by 
grant  and  as*ignmf*nt  all  his  pi^  or  share  in  the 
testator's  real  and  personal  estate,  or  the  stocks,  fonds, 
moneys,  or  securities  for  the  time  being  representing 
it,  to  secure  a  loan  of  £500  and  interest  at  5  per  cent. 
The  mortgage,  in  addition  to  the  usual  covenant  for 

gayment,  contained  a  provision  that  the  mortgagee,  Ms 
eire,  executors,  administrators,  and  assigns,  should  by 
and  out  of  any  real  and  personal  estate  wldch  should 
be  received  by  him  and  them  in  pursuance  of  the 
grant  and  assignment  pay  all  costs  and  ezpenseSt  and 
the  moneys  for  the  time  being  owing  on  the  s€ouity, 
and  pay  or  transfer  the  remainder  or  surplus  (if  any)  to 
F.  Lloyd. 

F.  IJoyd  died  later  in  1867,  and  the  mortgagee  in 
1887. 

The  te»tator*s  widow  died  in  1900,  and  this  aotton 
was  then  commenced  for  the  administration  of  the 
testator's  estate,  and  his  real  and  personal  estate  was 
sold  under  orders  made  in  it,  the  share  of  F.  Uoyd 
being  carried  over  to  a  sepsrate  account. 

The  summons  on  which  the  present  question  arose 
was  then  taken  out  by  F.  Lloyd's  representattves, 
asking  for  payment  out  of  the  balance  of  the  fund 
after  payment  of  the  mortgage  debt  and  six  years' 
interest.  The  representative  of  the  mortgagee,  who 
was  made  a  party  to  the  summons,  claimed  to  be 
entitled  to  full  arrears  of  interest  from  the  date  of  the 
security. 

▲  conflict  of  authority  existing  on  the  question, 
Farwell,  J.,  followed  the  authorities  deoidiog  that 
six  years'  interest  only  was  payable,  and  made  an 
order  accordingly. 

The  mortgagee's  representative  appealed. 

Bt^her,  K,C,,  and  R.  J.  Parker,  for  the  appeal — 
Where  the  interest  is  reversionary  the  statute  does  net 
run.  But  even  assuming  that  section  42  applies  so 
as  to  restrict  us  to  six  year*'  interest  if  the  rand  was 
entirely  proceeds  of  realty,  still  two-thirds  of  it  is  the 
proceeds  of  pure  personalty,  and  there  is  nothing  in 
the  atatate  to  prevent  us  recovering  full  interest  as 
against  that.  The  case  is  analogous  to  a  redemption 
action,  in  which  a  mortgagor  can  redeem  o^y 
on  the  terms  of  paying  all  that  is  due  under  the 
security.  Section  42  does  not  intervene  to  deprive  us 
of  our  legal  light,  nor  will  equity  give  more  right  to 
the  mortgagor  and  lees  to  the  mortgagee.  If  the 
property  were  not  in  court  we  could  sell  and  pay 
ourselves,  and  the  fact  that  it  is  in  comt  makes  no 
difference.  Muiy  of  the  conflicting  decisions  were 
cases  where  it  was  thought  that  a  foreclosure  action 
was  not  one  for  the  recovery  of  land,  but  one  to 
recover  money,  but  Pugh  v.  Heath,  30  W.  B.  553, 
7  App.  Cm.  235,  decided  that  it  is  an  action  to  recover 
land.  [STiRLiNa,  L  J.,  referred  to  Hwnter  v.  Nockolds, 
1  Mac.  &  G.  640  ]  That  has  not  been  followed  in 
redemption  actions. 

They  also  cited  or  referred  to  Mdlersh  v.  Brown^ 
38  W.  B.  732.  45  Oh.  D.  225;  Bowyer  v.  Woodman, 
L.  B.  3  Eq.  313.  15  W.  B  Oh.  Disr.  91 ;  Mason  v. 
Broadhent,  12  W.  B.  118.  33  Beav.  296;  In  re  Steals 
Estates,  24  W.  B.  698,  2  Oh  D  713  ;  /«  r«  Slater's 
TustB,  27  W.  B.  448,  11  Oh.  D.  227;  Edmunds  v. 
Waugh.  14  W.  B.  257,  L.  B.  1  Eq.  418 ;  In  re  Marsh- 
field,  35  W.  B.  491.  34  Oh.  D.  721 ;  Dingle  v.  Coppen, 
47  W.  E.  279,  [1899]  1  Ot».  726;  Smith  v.  HiU,  26 
W.  B.  878.  9  Oh.  D.  143 ;  Vincent  v.  Ooing,  1  Jo.  &  Lat. 
697  ;  Sinclair  v.  Jackson,  1  W.  B.  400,  17  Beav.  405  ; 
Hughes  v.  Williams,  3  Mac.  &  G.  683 ;  Thomson  v. 
Eastwood,  2  App.  Oas.  215.  25  W.  B.  Dig.  341 ;  In  re 
Blachford,  Blachford  v.  Worsley,  33  W.  B.  11,  27 
Oh.  D.  676. 

Levett,  K,C,,  and  Erringion,  for  the  respondents. — 
The  esse  turns  on  lection  42  of  the  Ac*-.,  and  on  tbi) 
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definition  of  land  in  the  interpretation  section 
(teotion  1).  The  Act  is  a  statutory  alteration  of 
contracts,  and  if  the  law  says  that  only  six  years* 
interest  can  be  recovered  by  action  equity  will  follow 
it  in  imposing  conditions  of  redemption.  There  is 
no  magic  in  the  fact  that  the  legal  estate  becomes 
absolute  in  foreclosure ;  there  is  no  difference  between 
foreclosure  and  redemption  in  this  respect,  and  if  a 
redemption  action  is  dismissed  the  result  is  the  same 
as  if  uiere  had  been  a  decree  for  f oredoeure.  The 
definition  of  «land"  extends  to  any  share,  estate, 
or  interest  in  corporeal  hereditament.  Proceeds  of  a 
trust  for  sale  of  land  are  an  interest  in  land ;  they 
are  therefore  *'land*'  within  section  42,  and  the 
mortgage  is  a  mortgage  of  land,  and  this  is  money 
charged  on  or  payable  out  of  land.  Why  should  the 
mortgagee,  beo^use  he  has  been  saved  the  necessity 
of  bringing  an  action,  be  in  a  better  position  than  he 
would  have  been  in  if  he  had  brought  his  action  P 

They  also  referred  to  section  25  of  the  Act,  and  to 
In  re  Bdl,  44  W.  R  99,  [1896]  1  Oh.  1 ;  8Mm  v. 
SviUm.  31  W.  B.  369,  22  Ch.  D.  511 ;  and  Qreeaway  v. 
Bromfidd,  9  Hare  201. 

Butcher,  in  reply.—**  Land "  in  section  42  means 
land  of  some  tenure,  not  proceeds  of  sale  of  land. 
If  included  there  would  be  no  need  for  section  40.  Nor 
is  this  a  distress  action  or  suit  to  recover  an  interest 
in  land,  even  if  this  be  such  an  interest.  We  are  not 
enforcing  a  remedy. 

He  cited  In  re  Frisby,  88  W.  E.  65,  43  Ch.  D.  106, 
and  Wohnerehaueen  v.  WoVmerBhavsen,  38  W,  B.  537, 
62  L.  T.  Bep.  541. 

Our,  adv.  vuU» 

Dec.  6.— SxiBLma,  L  J.,  read  the  judgment  of  the 
court,  which,  after  stating  the  facts,  continued  as 
follows:  The  question  is,  whether  section  42  of  3  &  4 
WiU.  4,  0.  27,  applies  to  the  case.  It  was  admitted 
at  the  bar  on  biehalf  of  the  respondents  that,  if  the 
fund  in  court  represented  personal  estate  of  the 
testator  only,  this  section  could  not  apply,  and  it  was 
contended  on  behalf  of  the  appellants  that,  even 
although  the  fimd  consisted  to  a  large  extent  of  the 
investments  of  proceeds  of  real  estate,  nevertheless 
they  were  entitled  on  various  grounds  to  full  arrears 
of  interest.  In  the  view  which  we  take,  it  is  necessary 
to  consider  only  one  of  these  grounds.  It  was  said 
that  the  arrears  of  interest  were  not  being  recovered 
«  by  anyldistress,  action,  or  suit,"  that  the  enactments 
in  3  &  4  Will.  4,  a  27  and  c.  42,  only  destroyed  the 
remedy  for  the  arrears  of  interest,  and  not  the  debt 
itself,  and  that  the  court  ought  not  to  accede  to  the 
application  of  the  legdl  personal  representative  of  the 
mortgagor,  except  on  the  terms  of  payment  out  of  the 
fund  of  all  arrears.  In  consid«-ring  whether  effect 
ought  to  be  given  to  this  contention  it  is  necessary  to 
pay  somewhat  close  attention  to  the  course  of  decision 
on  the  provisions  of  the  statutes  of  3  &  4  Will.  4,  c.  27 
and  c.  42,  with  reference  to  mortgages.  The  material 
enactments  are  the  following :  3  &  4  Will.  4,  c.  27, 
s.  40,  No  action  or  suit  or  other  proceeding 
"shall  be  brought  to  recover  any  sum  of 
money  secured  by  any  mortg^e  ju<igment 
or  lien  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent  at  law  or  in  equity 
.  .  •  but  within  twenty  years  next  after  a  present 
right  to  receive  tue  same  shall  have  accrued  to  some 
person  capable  of  giving  a  dischari^e  for  or  release  of 
the  same";  section  42,  '*No  arrears  ...  of 
interest  in  respect  of  any  sum  of  money  charged  upon 
or  payable  out  of  any  land  and  rent  .  .  .  shall 
be  recovered  by  any  distress  action  or  suit  but  within 
six  years  next  after  the  same  respectively  shall  have 
become  due" ;  3  &  4  Will.  4,  c.  42,  s.  3,  "All  actions 
of  covenant  or  debt  on  any  bond  or  specialty    .    •    • 


shall  be  oommeneed  and  sued  within  the  time  and 
limitation  hereinafter  expressed  and  not  after ;  that 
is  to  say,  the  said  actions  of  covenant  or  debt  on  sny 
bond  or  other  specialty  «  .  •  within  twenty  yesis 
after  the  cause  of  such  actions  or  suits  but  not  after." 
In  Denrman  v.  WycTie,  9  Sim.  570,  decided  in  1839,  it 
was  held  by  Shadwell,  Y.O.,  that  a  foreclosure  suit 
was  a  suit  for  the  recovery  of  the  money  secured  hy 
the  mortgage  within  the  meaning  of  3  &  4  Will  4, 
c.  27,  s.  40.  Of  this  decision  Lord  St.  LeonirdB 
expressed  his  approval  in  Henry  v.  Smiikt  2  Dr.  ft 
War.  381,  see  p.  387,  decided  in  1842,  but  sabaequently 
in  Wrixon  v.  Vize,  3  Dr.  &  War.  104,  see  p.  121, 
decided  later  in  the  same  year,  he  found  nimsslf 
unable  upon  further  consideration  to  take  this  view, 
and  held  that  the  true  nature  of  a  foreclosure  suit 
was  for  the  recovery  of  the  equity  of  redemption  ol 
the  mortgaged  property,  and  consequently  tiiat  the 
provisions  of  the  statute  3  &  4  Will.  4,  o.  27,  appUoaUe 
to  foreclosure  suits  were  to  be  found,  not  in  section  40, 
but  in  the  early  clauses  of  the  Act.  It  has  now  been 
decided  in  Pugh  t.  HeoAh,  both  by  the  Court  of 
Appeal  and  the  House  of  Lords,  that  the  opinions 
expressed  by  Lord  St.  Leonards  in  Wrixon  v.  Fwe 
are  well  founded  in  law.  In  ttie  meantime,  however, 
tiie  view  taken  by  Shadwell,  Y.C,  was  adopted  by 
other  judges  in  England,  and  in  particular  by 
Wigram,  Y.O.,  in  Du  Vigier  v.  Lee,  2  Haro  326,  see 
p.  334,  and  by  Lord  Bomilly,  M.B.,  in  Sinclair  v. 
Jacksony  17  Beav.  405,  see  p.  410,  and  infinenoed 
their  decisions  with  reference  to  the  meaning  and 
effect  of  section  42  of  the  same  Act.  In  Du  Vigier  v. 
Lee,  decided  in  1843,  it  was  held  that,  under  the 
statutes  3  &  4  Wdl.  4,  c  27,  s.  42,  and  3  &  4 
Will.  4,  c.  42,  s.  3,  a  mortgagee  of  land,  whose  mort- 
gage debt  and  interest  were  also  secured  by  a  bond 
or  covenant,  was  entitled  in  a  foreclosure  suit  to 
charge  the  mortgage  estate  with  the  full  arrears  of 
interest  accruing  on  the  mortgage  debt  within  twenty 
years  before  tiie  institution  of  tue  suit.  The  aocnraoy 
of  this  determination  came  to  be  considered  in  1850 
by  Lord  Oottenham,  L C,  in  Hunter  v.  NachMt. 
This  was  a  suit  instituted  for  the  purpose  of  estab- 
lishing an  encumbrance  en  the  estate  of  Sir  Fraoois 
Vincent,  in  which  a  petition  was  presented  by  persons 
claiming  to  be  entitled  to  au  annuity  charged  on  the 
estate,  subject  to  the  encumbrance.  On  tUe  petition 
an  order  was  made  by  which  it  was  referred  to  the 
master  to  inquire  whether  the  petitioners  were 
entitled  to  any  and  what  annuity  and  charge  upon 
the  estate  in  question  and,  in  case  he  should  find  i^ey 
were  so  entitled,  what  was  due  in  respect  of  auoh 
annuity.  The  master  found  that  the  petitioneis  were 
entitled  to  an  annuity  of  £1 1 1  charged  upon  the  estate, 
and  that  there  were  due  to  the  petitioners  twenty-four  ^ 
quarterly  payments  of  the  annuity  during  the  period 
of  six  years  previously  to  the  date  of  the  order,  said  no 
more.  The  petitioners,  however,  claimed  the  wkuAe 
of  the  arrears  of  the  annuity  from  the  5  th  of  February, 
1829,  the  date  of  the  deed  bv  which  the  annuity  was 
created,  to  the  5th  of  May,  1848.  and  excepted  to  the 
master's  report.  The  exceptions  were  allowed  by 
Wigram,  Y.O.,  and  from  this  decision  an  appeal  wai 
brougnt.  The  Lord  Obancellor  held  that  the  object 
of  the  Act  3  &  4  WUl.  4,  a  27.  was  to  reliere 
land  from  arrears  of  charges  beyond  six  years, 
and  that  its  provisions  were  appicable  only  to 
land,  while  the  provi^ons  ol  the  lat^r  Act.  3^4 
Will.  4,  c  42,  related  only  to  the  pergonal  remedy  in 
actions  upon  coven ai.t  or  debt  upon  specialty ,  and 
held  that  the  petitioners  were  entitled  to  only  six 
years  of  the  annuity  against  the  land.  A  aituiiar 
decision  was  given  by  Lord  St.  Leonards  in  UtigheM  v. 
Kelly,  3  Dr.  &  War.  482,  as  to  which  it  is  to  be 
observed  that  the  encumbrancer  was  a  defendant  to 
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the  snii^  who  ndther  presented  any  petition,  nor  took 
any  aotiTe  fteps  to  enforoe  hii  charge.    This  dharge, 
however,  was  one  created,  not  hy  way  of  mortgAgu  to 
Mcore  a  debt,  bnt  by  a  voluatary  setdemeot  con- 
fentng  benefits  on  the  settlor's  children.    In  Sinclair 
y.  Jadeson^  decided  in  1853,  it  was  held  by  Lord 
Bomiliy,  M.B.,  that  a  mortgagee  of  a  reversionary 
interest  in  land  could  only  recover  six  years*  arrears  of 
interest  as  against  the  land  mortgaged,  although  he 
might  recover  twenty  years'  arrears  on  the  covenant 
to  pay.    In  Shaw  v.  Johruon,  9  W.  B.  629,  1  Dr.  & 
Sm.  412,  decided  in  1861,  Kindersley,  Y.O.,  held, 
on  the  authority  of  Hunter  v.  NockoldSf  that  a  mort- 
gagee cannot  in  a  foreclosure  action  have  an  account 
of  arrears  of  interest    for   more    than   six   years, 
although  the  mortgage  deed  contained  a  covenant 
to    pay    the    princifMil    and    interest.     In    Bound 
n  Bell,  9  W.  B.   846.  30  Beav.  121,  also  decided 
in    1861,    the   same    point    was   decided   by  Lord 
Bomiliy,  M.B.    From  that  time  down  to  the  present 
it  has  been  the  uniform  practice  in  foreclosure  actions 
to  confine  the  plaintiff  to  six  years'  arrears  of  intereit 
It  was  suggested  that  this  practice  deluded  on  the 
view  of  the  nature  of  a  foreclosure  action,  which  was 
held  to  be  erroneous  in  Fugh  v.  Heaih.    Although 
some  judges  were  iLflueuced  by  this  view,  we  think 
that  tne  practice  was  really  governed  by  the  decision 
of  the  Lord  OhanceUor  in  Hunter  v.  Nockoldi,  and  it 
is  impossible  for  this  court  to  depart  from  the  rule 
which  was  thereby  established.    Still,  all  that  the 
statute  does  is  to  take  away  from  the  mortgagee  his 
remedy  "by  distress,  action,  or   suit";    and   the 
general  rule  is  that,  where  the  remedy  of  a  creditor 
for  his   debt  is  barred  by  statute,  but  the  right 
remains,  he  may  enforce  that  right  by  means  of  any 
Umi  or  right  of  retainer  that  is  available  to  him :  see 
Higgins  v.  Scait^  2  B.  &  Ad.  413,  and  Courtmay   v. 
WUliamB,  3  Hare  539.     It  was,  however,  held  by 
Lord  Bomiliy  in  Mas€n  v.  Broadbent,  decided  in  1863, 
that,  where  a  sale  of  a  mortgaged  estate  had  beoi 
made  by  the  mortgagee  under  a  power  of  sale,  and 
the  mortgagor  iostituted  a  suit  to  recover  the  surplus 
remaining  after  satisfaction  of  the  mortgage  debt, 
the  mortgagee  could  not  retain  more  than  six  years' 
azrear*  of  interest  out  of  the  purchase-money  which 
he  had  received.    In  Edmunds  v.  Waugh,  decided  by 
Eindersley,  Y.C,  in  1866,  the  proceeds  of  raJe  of 
mortgaged  property,  sold  under  a  power  of  sale  in  the 
mortgage  by  the  trustees  and  executors  of  the  will  of 
of  the  mortgagee,  were  paid  into  court  in  a  suit  for 
the  administration  of  the  morcgagee's  estate,  and  tiie 
trustees  and  executors  petitioned  for  payment  out 
of  the  fund  to  satisfy  nearly  twenty  years'  arrears 
of    interest.      It    was    held    that    if     there    had 
been    no     suit     and     the    money    had    remained 
in    the    hands    of    the    mortgagees    they    would 
have  been    entitled   to   retain   out   of   it   all   the 
interest  which  they  claimed,  that  the  fund  in  court 
wae  still  constructively  in  their  hands,  and  that  the 
petition  was  not  a  suit  to  recover  interest  within  the 
meATtiog  of  section  42  of  the  statute.    With  respect 
to  Ma9on  V.  BroadlMitt  the  Yice-Cuancellor  said  that 
he  could  uot  ooucur  in  the  oouclusion  tbat  a  bdl  by 
the  mortgagor  to  recover  the  surplus  money  comes 
witilun  the  terms  of  s*-ction  42,  as  being  a  suit  by 
which  arrears  of  iuterest  are  sought  to  be  recovered. 
and  he  made  these  observations :  "  The  intention  of 
the  ]>gi«lature,  I  think,  was  that  if  a  man  chose  to 
let  interest  run  into  arrear  for  more  than  six  years  and 
then  come  to  a  court  of  justice  to  recover  the  interest, 
he   should   only  be  entitled   to  recover  six  years' 
interest;  but  it  does  not  follow  that  the  Legislature 
intended  that  a  mortgagor  who  has  lost  Ms  legal 
lighr,^  and  comes  to  the  court  insisting  on  his  equity 
to  redeem,  should  be  allowedr-althongh  he  has  failed 


to  pay  the  interest  which  he  ought  to  have  paid  for 
more  than  six  years — to  redeem  on  payment  of  only 
six  years'  interest.  There  would  be  no  justice  in  such 
a'  construction  of  the  statute.  Is  the  omission  of  the 
mortgagor  to  pay  the  interest,  which  he  ought  to 
have  paid,  less  culpable  than  the  omission  of  the 
mortgagee  to  demand  and  enforce  payment  of  it  P  " 
In  In  re  Marshfldd^  decided  in  1887,  it  was  held  by 
Kay,  J.  (then  a  judge  of  first  instance),  in  accordance 
with  the  reasoning  of  Eindersley,  V.O.,  in 
Edmunds  v.  Waugh,  that  first  mortgagees  of  land  who 
had  sold  the  mortgaged  oroperty  under  their 
power  of  sale  and  received  the  proceeds  were 
entitled  as  against  the  second  mortgagees  to  retain 
more  than  six  years'  arrears  of  interest  In  BingU  v* 
Coppen  it  was  held  by  Byrne,  J.,  that  a  mortgagor 
seeking  to  redeem  could  only  do  so  on  paying 
all  arrears  of  interest  from  the  date  of  the  mortgage. 
In  our  opinion  the  reasoning  of  Eindersl^,  Y.U., 
in  Edmunds  v.  Waugh  is  sound  and  the  decisions  in 
that  case  and  in  In  re  Marshfield  and  Dingle  Vr 
Coppen  are  in  accordance  with  law.  Not  one  of 
these  dedsions,  however,  precisely  covers  the  present 
case,  in  which  the  mortgagees  have  never  had  in 
their  hands  the  proceeds  of  sale  of  the  mortgaged 
property.  NeverUieless,  the  mortgagees  are  not  at 
the  present  time  seeking  to  recover  arrears  of  interest 
by  *'  distress,  action,  or  suit " ;  they  have  taken  no 
step  whatever  for  the  recovery  of  arrears  of  interest* 
They  claim  under  a  mortgage  deed  by  which  the 
mortgagor  assigned  to  them  all  his  interests,  subject 
to  a  proviso  for  redemption  on  a  day  long  since  gone 
by,  and,  according  to  the  terms  of  the  deed,  their 
title  has  long  since  become  absolute.  No  doubt  the 
representatives  of  the  mortgagor  are  entitled  to 
redeem,  but  on  redeeming  they  would,  according  to 
the  cases  just  mentioned,  have  to  pay  all  arrears  of 
interest.  They  do  not  in  form  seek  to  redeem ;  they 
ask  for  repayment  to  them  of  the  surplus  of  the  fund 
after  deducting  the  principal  and  six  years'  arrears  of 
interest  only.  Under  the  mortgage  deed  the  repre- 
sentatives of  the  mortgagee  have  an  interest  in  the 
fund  to  the  extent  of  their  principal  and  all  their 
arrears  of  interest ;  but  it  is  said  that,  if  the  represen- 
tatives of  the  mortgagee  applied  for  payment  to  them- 
selves of  the  whole  fund,  the  court  would  refuse  to 
hand  it  over  to  them^  and  would  pay  only  the 
principal  and  six  years'  arrears  of  interest,  and  in 
support  of  this  contention  In  re  BeU  is  relied  on. 
That  case  shows  that  the  court  wdl  not  hand  over 
the  whole  of  a  mortgaged  fund  to  first  mortgagees 
where  that  fund  is  more  than  sufficient  for  payment 
of  what  is  due  to  the  first  mortgagees,  in  face 
of  the  opposition  of  subsequent  encumbrancers,  but  it 
does  not  show  that  the  court,  merely  in  order  to  deprive 
a  first  mortgagee  of  interest  for  which  he  had  lost  his 
remedy,  would  withhold  from  him  a  fund  his  title  to 
which  remains  unextinguished.  But,  however  this 
may  be,  the  mortgagees  (ai  has  already  been  rem  srked) 
are  not  proceeding  by  *'  distress,  action,  or  suit."  On 
the  contrary,  the  pending  proceeding  is  taken  by  the 
legal  personal  representative  of  a  mortgagor,  against 
whom  the  mortvagee^s  title  has  become  absolnt",  and 
on  wnom  a  court  of  equity  has  the  power  to  impose 
terms  as  the  ptic-^  of  the  relief  which  it  may  see  fit  to 
give.  We  think  that  the  representatives  of  the  mort- 
gagor ought  only  to  be  allowed  to  recover  the  fund  as 
against  tne  mor^^age  ^s  upon  the  same  terms  as  if  they 
had  brought  an  action  for  redemption.  This  does 
not,  in  our  opinion,  confiict  with  the  decision  in 
Hughes  v.  KeUy  already  referred  to,  because,  although 
in  Uiat  case  the  encumbrancer  was  not  taking  active 
proceedings,  still  he  was  not  a  mortgagee  whose 
titie  to  the  mortsaged  property  had  Moome  abso- 
lute^ but  was  only  entitled  to  an  equitable  charge, 
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which  had  been  created  hy  a  Toluiitary  BetUement, 
and  carried  with  it  no  right  of  foredoi^nre :  see 
Sampton  ▼.  PaUieon,  1  Hare  533;  Jenkin  y.  Bow  5 
De  O.  &  Sm.  107,  and  In  re  Oufen,  43  W.  B.  55, 
ri894]  3  Ch.  220.  Two  oases  have  still  to 
be  considered.  The  first  is  /»  r0  Stead^a  Mort- 
gaged Estatea,  There  money  was  paid  into 
court  under  the  Lands  Glauses  Act  for  the 
purchase  of  land  which  was  subject  to  an  equitable 
mortgage  by  deposit,  with  a  memorandum  nndertakinff 
to  give  a  legal  mortgage.  The  mortgagee  petitioned 
f nr  payment  out  of  the  fund.  It  was  held  by  Itfallns, 
y.O.,  that  the  petition  was  analogous  to  a  suit  for 
recovery  of  the  land,  and,  therefore,  that  the  principal 
and  six  years'  interest  could  alone  be  recovered. 
Whether  this  decision  be  well  founded  or  not,  it  does 
not  govern  the  present  case,  inasmuch  as  the  mort- 
gagor, and  not  the  mortgagee,  is  here  applying  to  the 
court  for  payment.  The  other  case  is  in  7n  re  Slater* $ 
Trusts.  There  a  petition  was  presented  by  one  of 
several  mortgagors  for  payment  out  of  a  fund  in  court 
which  was  subject  to  a  mortgage,  the  mortgagee 
being  made  a  respondent  to  the  petition.  It  was  held 
by  Bacon,  Y.C,  that  the  mortgagee  was  entitled  only 
to  six  years*  arrears  of  interest,  on  the  ground,  as  I 
understand  it,  that  if  he  had  taken  proceedings  of  his 
own  he  could  have  recovered  six  years'  interest  and  no 
more.  This  appears  to  us  to  overlook  the  terms  of 
section  42,  and  the  diff**rence  in  the  position  of  a 
mortgagee  who  is  proceeding  actively  himself  and  one 
who  is  simply  resisting  proceedings  by  his  mort- 
gagor. That  decision  is  in  point,  but,  in  our  opinioo, 
it  ought  not  to  be  followed.  We  think,  therefore, 
that  in  the  circumstances  of  this  case,  notwithstand- 
ing the  statute  3  &  4  Will.  4,  c.  27,  s.  42,  the 
appellants  are  entitled  to  receive  their  full  arrears 
of  interest  out  of  the  fund  in  court  before  the  repre- 
rentatives  of  the  mortgagor  receive  anything,  and 
that  the  appeal  accor£ngly  ought  to  be  afiowed, 
with  costs. 

Appeal  allowed. 

Solicitors,  Norris,   Allena,  db  Chapman;  Palmer  A 
BvlL 


Dec.  4. 


From  Ohan.  Div. 

(Yaughan  Williams,  Stirling,  and 

Oozens-Hardy,  L.JJ.y 

BlOKMOBE  V.  DiMMEB.   (a.) 

Landlord  and  tenant^  Lease — Covenant  not   to   make 
alterations — SJiop — Fixture — Advertising  sign, 

A  tenant  who  occupied  certain  premises  as  a  place  of 
"business  under  a  leasee  which  contained  a  covenant  hy  the 
lessee  not  to  make  any  alteration  to  tJ^e  premises  without 
the  consent  of  the  landlord^  erected  on  the  front  of  the 
premises  a  clock  some  four  feet  in  diameter  and  fastened 
iiito  the  stone  of  the  front  of  the  premises  hy  iron  holts  cu 
an  advertising  sign  without  the  consent  of  the  landlord. 

Held  tJuU  the  covenant  ought  not  to  he  so  construed  as 
to  extend  to  any  alteration  which  did  not  affect  the 
structure  or  form  of  the  premises,  and  at  the  same  time 
woe  reasonable  and  proper  for  carrying  on  the  business 
of  the  lessee  in  an  ordin/ary  way. 

This  was  an  appeal  against  a  decision  of  Fan^ell,  J. 

The  plaintiffd  were  the  owners  of  certain  premises 
known  as  24  and  26.  Sandon-buildings,  Church- 
street,  in  the  city  of  Liverpool,  and  by  a  lease  dated 


(a.)  Beported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law. 


the  5th  of  May,  1898,  they  demised  part  of  these 
premises  to  Frederick  Heath  for  a  term  of  twenty- 
one  yean  from  the  1st  day  of  January,  1899.  The 
lease  contained  covenants  by  the  lessee  that  h^ 
would  within  twelve  months  from  the  oommnioe- 
ment  of  the  said  term  expend  the  sum  of  £400  at 
least  in  alterations  to  the  shop-fronts  on  the  groand 
floor  of  thA  said  premises  and  otherwise  in  suoh  sub- 
stantial improvements,  internal  stmotnrai  alteratioDi, 
and  decorations  of  the  said  premises,  and  in  soeh 
manner  as  the  surveyor  of  the  lessors  should  approve ; 
and  that  he  would  not  make  or  suffer  to  be  made  aoy 
alteration  to  the  said  premises  except  as  therein  ex- 
pressly provided  without  the  consent  in  writing  of 
the  lessors  first  had  and  obtained.  The  lease  also 
contained  a  ooveoant  by  the  lessee  against  assign- 
ing the  same  without  the  consent  of  the  lesson. 
The  lessors  covenanted  with  the  lessee  that  they 
would,  within  twelve  months  from  the  commeoce- 
ment  of  the  term,  expend  the  snm  of  £700,  or  some 
part  thereof,  in  improvements  to  the  staircase  and 
lift  in  the  said  premises  in  accordance  with  the  plans 
prepared  by  the  lessors'  architect,  and  in  oase  the 
whole  of  the  sum  of  £700  should  not  be  required  for 
that  purpose  would  appl?  the  balance  in  or  towards 
the  execution  of  the  alterations  and  improvements 
thereinbefore  covenanted  to  be  executed  by  the  lessee 
so  as  to  relieve  the  lessee  |>ro  tanto  from  expending 
the  whole  of  the  said  sum  of  £400  under  the  said 
covenants.  This  lease  was  assigned  to  the  defendant 
by  an  indenture  dated  the  lltn  of  December,  1900. 
tiie  consent  of  the  landl  rds  was  not  obtained  to  this 
assignment,  and  they  commenced  an  action  against 
the  def  ndant  to  recover  possestion  of  the  premises. 
This  action  was  compromised,  on  terms  set  out  in  an 
agreement  dated  the  7th  of  March,  1901,  and  made 
between  tiie  plaintiffs  and  the  defendant.  By  this 
agreement  the  defen'iant  agreed  to  restrict  his 
business  of  a  watchmaker  and  jeweller  to  a  certain 
part  of  the  demised  premises  and  not  to  advertise 
or  indicate  iu  any  manner  in,  upon,  or  ovw  any  por- 
tion of  the  restricted  pr^misi'S  any  such  businMS. 
By  a  subsequent  agreement  dated  the  27th  of  June, 
1901,  the  defendant  was  allowed  to  make  alteratioDs 
to  the  premises  in  accordance  with  plans  signed  by 
the  parties  or  their  surveyors,  but  the  agreement  was 
not  to  prejudice  or  affact  the  oo  tenant  a^lnst 
alterations  contained  in  the  lease.  The  alterfttums  in 
question  were  alterations  to  the  front  of  the  shop. 
After  this  the  defendant  erected  outude  the  premises, 
though  not  on  the  restricted  portion,  a  larae  dock 
contained  in  an  iron  circular  frame  four  feet  in  diameter 
and  fastened  by  iron  bolts  diiven  into  the  stone  wall 
of  the  premises.  The  clock  had  two  faces  on  which  the 
defendant's  name  and  business  appear,  and  is  lighted 
byelectrid^.  This  dock  was  not  among  the  altera- 
tions mentioned  by  the  agreement  of  the  27A  of 
June,  1901|  but  was  erected  without  the  oonsent  of  the 
plaintiffs  and  in  spite  of  their  protests.  The  i^baintiffs 
alleged  that  this  constituted  an  "  alteration  '*  of  thn 
premises  in  breach  of  the  covenant.  They  aooordingly 
claimed  a  declaration  that  the  erection  of  the  dook 
was  a  breach  of  the  covenant  and  a  mandatory 
injunction  for  its  removal. 

Farwell,  J.,  held  that  there  had  been  a  breach  «>f 
the  covenant  not  to  make  any  alteration  to  th^ 
premises  without  the  consent  of  the  lessom,  aod 
granted  a  mandatory  injunction  for  the  removal  of 
the  olook. 

The  defendant  appealed. 

Jenkins^  K,C,,  and  Rutherford,  for  the  defeodaoi. 
Butcher,  K,C,,  and  Cochran,  for  the  plainti£b» 
Jenkins,  K,C,,  repUed. 
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Yavqilan  Williams.  L.J.— This  case  depends  npon 
the  oonttraotion  of  a  short  covenant  in  a  lease.    It  is 
never  so  easy  to  oonstnie  a  covenant  in  a  partionlar 
lease  as  it  is  to  dedde  a  qnestion  that  depends  upon  a 
general  principle.     The  whole  of  the  lease  and  its 
purposes  mnst  be  taken  into  oontideration,  and  then 
yon  most  see  what,  taking  all  these  matters  into  con- 
sideration, is  the  proper  construction  of  the  particular 
covenant     In  this  case,  the  premises  in  question, 
though  not  originally  demised  as  premiiei  upon  which 
the  business  of  a  jeweller  and  watchmaker  was  to  be 
earned  on  eventually  in  the  hwids  of  the  assignee 
came  to  be  occupied  for  that  purpose.     The  orii^i^al 
assignment  was  made  without  the  licence  of  the  land- 
lords, and  the  landlords  took  action  to  forfeit  the  lease 
by  reason  of   the  assignment  being   without  their 
leiave.     That   action  was  compromiMd  substantially 
on  the  terms  that  the  assignee  was  to  be  accepted  as 
a  tenant  and  allowed  to  oarrv  on  his  buainess  on  the 
premises,    subject  only  to  this,  that  he  was  to  be 
reatrioted  from  doing  so  on  a  certain  part   of  the 
demiied  premises,  and  in  respect  of  that  part  of  the 
demised  premises,  he  was,  as  appears  by  the  words  of 
the  agreement,  not  to  **  advertise  or  indicate  in  any 
maimer  in,  upon,  or  over  any  part  of  the  restricted 
premises  any  suet  buainess  *' — ^that  is,  the  business  of  a 
jeweller  and  watchmaker.     On  that  primd  facie  the 
parties  contemplated  that  in  respect  of  the  rest  of  the 
premises  he  might  carry  on  lus  bminess  and  in  par- 
tionlar advertise  or  indicate  his  busmess  in  or  upon 
the  portion  of  the  premises  to  whidi  the  restriction 
did  not  apply.     I  do  not  say  that  that  casts  much 
light,  if  any,  upon  the  coostruotion  of  the  covensnt 
in  the  original  lease,  but  I  do  think  it  is  a  piece  of 
evidence  which  goes  to  show  what  both  parties  here 
— ^the   landlords     and    the   tenant— were    contem- 
plating as  beiog  ordinary  incidents  of  the  business 
of    a   watchmaker   and    jeweller.     That  being   so, 
I  will  now  read  the  words   of  the    convenant  in 
reepeot  of  whldh  this  mandatory  injunction  is  asked, 
[ffls  lordship  read  the  covenant  in  the  lease,  and 
oontinned :]    Now  we  have  to  construe   this    word 
"  alteratioD."  I  feel  strongly  that,  having  to  construe 
this  word  '<  alteration,"  and  note  it  ii   *'  alteration 
to  the    said  premises,"  it  is   quite   impossible   to 
hold  that  every  addition  to  the  premises,  whether  it 
alters  the  form  or  structure  of  the  premises  or  not, 
la  within  the  meaning  of  this  word  "  alteration."    If 
we  were  so  to  hold,  this  tenant  would  be  unable  to 
put  a  fixed  bUnd  outside  his  windows  or  a  lamp  out- 
side in  front  of  his  door  or  even  a  knocker  on  the 
door,  upon  which  people  might  knock  if  they  wanted 
to  come  in.    It  seems  to  me  that  that  is  an  impossible 
oonstmotton,  and  the  passage  I  have  read  from  the 
agreement  shows  th^t  the   parties  recognized  that 
business  people  would,  even  with  regard  to  the  out- 
side of  the  building,  do  all  sorts  of  things  which  would 
come  within  this  prohibitioD,  if  the  word  "  altera- 
tion "  is  so  widely  construed.    We  are  not  entitled 
to  make  a  new  agreement  for  these  parties,  and  it  is 
therefore  necessary  to  draw  a  line  somewhere  in  con- 
struing this  covenant.    I  do  not,  however,  think  it 
fieoessary  to  draw  the  line  with  reference  to  questions 
which  do  not  arise  in  this  case.    We  have  to  say  here, 
**  Does  or  does  not  this  dock  come  within  the  words 
<  alteration  to  the  promisee'  P"    I  think  we  would  be 
justified  in  simply  sayiog  that,  wherever  the  line  is 
drawn,  we  do  not  think  this  dock  comes  within  the 
words  *'  alteration  to  the  premiies."    But  I  prefer  to 
draw  the  line  more  deany  than  this.    I  was  very 
modi  struck  with  thii  when  it  was  put  to  counsel  for 
the  respondents  in  the  course  of  the  argument,  that 
tha   word    **  alteration "    could  not   indude   every 
addition,  fixed  to  abnilding,  whether  or  not  it  altersd 
ttieformar  structure  of  the  building;  they  did  not 


stand  out  for  such  a  contention,  but  they  said  *' We 
do  not  complain  of  the  dock.  It  may  be  that  the 
addition  of  the  dodc,  if  it  could  be  made  to 
adhere  to  the  building  by  some  strong  cement, 
would  not  be  an  alteration  to  the  demised  premises, 
but  we  do  complain  of  the  holes  whidi  have  been 
made  in  the  stones  which  form  the  front  of  the 
house."  And  they  pointed  out  that  the  surveyor  of 
the  lessors  said  that  in  order  to  repair  the  structure 
of  the  house  it  would  not  be  suffident  to  plug  these 
holes  but  it  would  be  neoeesary  to  put  in  a  fresh 
stone,  which  would  cost  £15  or  £20.  But,  however 
that  may  be,  I  am  trying  to  see  whether  this  word 
"alteration"  extends  beyond  alterations  to  the 
struoture  of  the  premises.  Although  I  took  adiflSerent 
view  of  the  first  covenant  of  this  lease  when  I  first 
heard  it  read,  I  was  impressed  with  the  argument  of 
counsel  for  the  appellants,  and  I  do  think  that  this 
covenant  is  a  covenant  for  the  expenditure  of  money 
upon  permanent  alterations  which  affected  the 
sfaructure  of  the  house,  and  that  consideration  goes  to 
confirm  the  view  I  take  of  the  covenant  which  we 
now  have  to  coostrue — namely,  that  the  word 
"alteration"  only  applies  to  such  alterations  at 
affect  the  form  or  structure  of  the  premises.  That,  if 
right,  would  get  rid  of  any  question  whether  the 
exception  in  the  covenant  sued  on  would  stand  in  the 
way  of  the  argument  of  counsel  for  the  appellant. 
But  whether  I  am  right  or  wrong  in  drawing  the  line 
just  where  I  have  £awn  it,  I  wish  to  add  that  we 
dearly  ought  so  to  draw  the  b'ne  defining  the  mean- 
ing of  this  covenant,  that  the  covenant  shall  not 
operate  to  prevent  a  lessee  who  is  intending  to  carry 
on  business  on  these  premises  from  doing  those  acts 
whidi  are  convenient  or  useful  for  a  tradesman  to  do 
in  the  ordinary  conduct  of  his  business.  To  say  that 
the  covenant  is  to  recdve  sudi  a  construction  that  a 
tradesman  could  not  fix  lamps  to  the  front  of  his 
shop,  or,  as  in  the  present  case,  a  dock,  if  he  thought 
it  necessary  to  do  so  for  the  purposes  of  his  trade, 
seems  to  me  to  be  adopting  a  construction  of  the 
covenant  which  the  parties  could  never  have  intended. 
I  think  that  the  judgment  of  Favwdl,  J.,  was  wrong, 
and  that  this  appeal  ought  to  be  allowed. 

Stibuno,  L.  J. — I  am  sorry  to  say  I  cannot  agree 
with  the  view  taken  by  Farwell,  J.  The  whole 
question  depends  upon  the  construction  of  a 
particular  covenant  in  this  lease,  and  reallv 
upon  the  construction  of  one  word,  "alteration," 
in  that  covenant.  [His  lordship  read  the  covenant^ 
and  continued:]  Now  the  exception  of  what  is 
expressly  provided  refers  to  the  earlier  covenant  under 
wmch  the  lessee  gave  an  obligation  to  expend  £400 
at  l«'ast  in  alterations  to  the  shop-front,  ftc.  It 
might  have  thrown  some  light  upon  the  true 
construction  of  the  second  covenant  if  we  had  known 
what  alterations  were  approved  by  the  surveyor  at 
the  commencement  of  the  lease,  but  as  to  that  there  is 
no  evidence.  I  may  observe,  however,  that  on  the  face 
of  the  lease  the  alterations  there  contemplated  must 
have  been  such  as  were  suitable  for  the  enjoyment  of 
the  demised  premises  as  a  place  of  business  by  the 
then  intending  lessee.  The  lease  has  been  assigned 
and  a  subsequent  agreement  entered  into  between  the 
defendant  and  his  lessor,  and  under  that  agreement  the 
defendant  is  to  occupy  the  premises  as  a  watchmaker 
and  jewdler.  It  was  admitted  by  counsd  for  the 
respondents  that  the  word  "  alteration  "  could  not  be 
read  without  some  limitation.  They  proposed  to  read 
it  as  meaning  such  alterations  as  were  necessary  to 
give  effect  to  the  enjojrment  of  this  portion  of  the 
demised  premises  by  the  lessee  as  a  jeweller's  shop.  I 
think  counsd  were  ri^^t  in  making  that  concession. 
1  think  it  could  not  have  been  intended  by  the  parties 
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that  the  leasee  should  he  honnd  to  get  the  landlord's 
ooBseDt  to  every  alteration  necessary  to  adapt  the 
premist-s  to  the  purposes  of  a  jev^ellnr's  shop.  So  far 
I  go  with  counsel  for  the  appellants,  bat  I  tbink 
their  definition  is  too  narrow.  In  my  opinion  tbe 
limitation  ought  not  to  be  cO'  fiot'd  1 1  thmgs  wniuh 
are  essential  t>  the  carrying  on  of  the  business 
in  the  sense  that  without  them  the  busiQess  could 
not  be  osrried  on  at  all.  I  think  it  ought  to  be 
extended  to  alterations  which  are  reasonable  and 
proper  for  carrying  on  the  business  in  an  ordinary 
way.  That  being  so,  in  my  opinion  the  erection  of 
this  dock  was  a  reasonable  and  proper  method  of 
giving  notice  to  the  public  that  tiie  lessee  was 
oairying  on  the  business  of  a  watchmaker  and 
jeweller.  On  this  ground  I  think  the  ap^Mal  ought 
to  be  allowed,  and  the  mandatory  injunction 
discharged* 

CoZBKEkHABBY,  L.J.— I  agree  with  Farwell,  J., 
that  if  there  had  been  a  brMch  of  the  covenant  it 
was  light  to  grant  a  mandatory  injunction.  If  a  man 
enters  into  such  a  covenant  and  then  deliberately 
commits  a  breach  of  it,  and  there  has  been  no  lacJies  by 
the  other  party,  it  would  be  a  very  dangerous 
doctrine  to  hold  that  a  mandatory  injunction  ought 
not  to  be  granted.  But  as  to  the  eonstruotion  of  the 
covenant,  I  am  unable  to  take  tiie  same  view  as 
t'arwell,  J.  Some  limitation  most  be  put  upon  these 
words.  They  could  not  apply  to  the  papering  of  a 
room  or  the  putting  up  of  gas  brackets  or  electric 
light  apparatus,  even  though  in  so  doing  holes  must 
be  made  in  the  walls.  It  has  been  argued  that  the 
abitraction  of  a  few  cubic  inches  out  of  the  stone 
Surface  of  the  wall  is  an  alteration  within  the 
nieaning  of  the  covenant.  I  cannot  accede  to  that 
View.  1  think  **  alteration  '*  mutt  mean  au  altera- 
tion to  the  form  or  structure  of  the  building  and  that 
on  this  grotmd  the  appeal  ought  to  be  allowed. 

Solicitors,  NorriSf  Aliens^  &  Chapman,  for  North, 
Kirk,  &  Comett,  Liverpool ;  Wynne  i£8om,  for  Whitley 
4r  Co.,  liverpooL 
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Oozens-Hardy,  L.JJ«)  i 
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In  re  SOOTT. 
Langtow  v.  Soott.  (a.) 

Ademption — Double  portions — Preeumption — Advances 
to  eons — Inter  vivos — Gifts  for  temporary  purposes, 

A  gift  to  a  child  hy  a  parent,  who  hcts  already  by  his 
will  provided  for  such  child,  of  a  large  sum  in  the 
interval  between  the  date  of  his  wiU  and  the  date  of  his 
death  prim&  fade  raises  a  presumption  that  the  gift  is  to 
be  taken  by  way  of  partial  ademption,  cm  coming  within 
the  rule  against  double  portion.  But  all  the  circum- 
stances of  the  ease  must  be  looked  at,  and  the  presumption 
is  rebutted  if  it  appears  that  the  gift  toas  made  with  the 
intention  of  affording  mere  temporary  assistance  to  the 
child  and  not  of  permanently  establishing  him  in  life, 
according  to  the  rule  laid  down  by  Jessel,  M.B.,  in 
Ta>lor  v.  Taylor,  23  W.  R.  719,  Z.  E.  20  Eq,  155. 

hofar  as  Taylor  v.  Taylor  conflicts  with  Boyd  v. 
Boyd,  ^5W.B.  1071.  L  R  ^  Eg,  805,  and  Blockley 
V.  Blockley,  38  W.  B.  Ill,  29  Ch.  D.  250,  Taylor  v. 
Taylor  is  to  be  preferred. 

(a.)  Beported  by  J.  L  STiBLDra,  Esq.,  Barrister- 
at-Law. 


This  was  an  appeal  from  a  dedsion  of  Kek^wioh,  J. 

By  his  will  dated  the  5th  day  of  Jaoe,  1891,  John 
Soott,  the  testator  in  the  iK)tion,  bf^qaeathed  to  eaah 
of  his  six  daughters  £5.000  to  be  retained  v\  trust  for 
them  and  their  istuo,  and  after  a  dt^vise  of  fr^Ah  >id 
premises  in  the  City  of  London  th**  t*'Stator  d-vised  and 
bequeathed  all  bis  real  and  personal  estate  n  >t  thereby 
otherwise  disposed  of  to  his  trustees  upon  truit  for 
oonverdon  and  investment  and  to  stand  possessed 
thereof  intrust  for  all  his,  the  testator's,  children  who 
might  be  living  at  his  decease  in  such  proportions  that 
the  shares  of  each  of  his  sons  should  be  doable  the 
amount  of  the  shares  of  each  of  his  daughters,  and 
that  the  shares  of  his  daughters  should  be  equal,  and 
the  testator  further  dedarod  that  the  sum  of  £5,000 
given  by  him  to  each  of  his  married  daughters  on 
their  respective  marriages,  and  the  like  sum  of  £5,000 
recently  given  by  him  to  each  of  his  unmarried 
daughters,  was  not  in  any  way  to  be  brought  into 
account  in  ascwtsining  the  share  of  his  same  daughter 
of  and  in  the  renduary  trust  funds,  bat  was  to  bs 
retained  and  enjoyed  by  her  in  addition  to  such  share. 
Provided  always,  and  the  testator  declared  that  if  any 
diild  of  his  should  die  in  his  lifetime,  leaving  a  child 
or  children  who  should  survive  him  and  being  a  son 
Hhould  attain  the  age  of  twen*^y-one  years  or  being  a 
daughter  or  daughters  should  attain  that  age  or 
marry  under  that  aire,  then  •in  1  in  every  suoh  caw  the 
last  mentioned  child  or  ohildren  should  take,  and  if 
more  than  one  equally  between  thnm,  the  share 
which  his,  her,  or  their  parent  would  have  taken 
of  and  in  the  residuary  trust  estate  if  such  parent 
had  survived  the  testator.  Prior  to  the  date  of  the 
said  will  the  testator  hid  i^iven  to  each  of  his 
six  daughters  a  sum  of  £5,000. 

On  the  3rd  of  August,  1892,  the  testator  wrote  to 
his  son  Alfred  Scott  that  he  had  placed  to  his  order 
£5,000  with  the  testator's  firm,  and  he  hoped  that 
his  son  would  find  this  sum  useful,  and  something  to 
lean  on  and  call  his  own.  According  to  an  affidavit  of 
two  of  the  testator's  daughters,  the  testator  used  to 
refer  to  this  sum  of  £5,000  as  bdng  on  precisely  tbe 
same  footing  as  the  sums  of  £5,000  given  to  his 
daughters. 

The  testator  made  a  codicil  dated  the  7th  of  June, 
1894,  to  his  said  will.  In  the  codicil  he  made  no 
reference  to  the  gift  of  £5,000  to  Alfred,  but  oon- 
duded  by  confirming  his  said  will.  The  testator  had 
in  the  year  1866  taken  his  son  John  into  partnership 
with  him  in  his  business  as  a  sha^^l  maker  and  ware- 
houseman. For  many  years  the  profits  of  the 
business  were  ver?  good,  but  for  some  time  pre- 
ceding the  year  1897  they  had  materially  diminished. 
The  son  John  Scott  originally  brought  no  capital 
into  the  business,  and  none  was  advanced  him  by  the 
testator,  but  a  proportion  of  the  son's  share  of  the 

Srofits  was  accumulated  as  capital.    Owing  to  the 
iminution  of  the  profits  of  the  business  the  son  was 
compelled  to  enc roach  on  his  capital. 

In  August,  1897,  he  applied  to  the  testator  for 
assistance,  with  the  result  that  the  testator  trans- 
ferred £5,000  from  his  account  to  the  account 
of  the  son  in  the  books  of  the  psrtnt^rship. 
The  testator  also  gave  him  a  farther  sum  of  £1,500 
to  reduoe  the  mortgage  on  the  son's  house.  This 
further  sum  of  £1,500  was  transferred  from  the 
aocoimt  of  the  testator  to  the  account  uf  the  son  in 
the  partnership  books  on  the  21st  of  September,  1897. 
John  Scott,  the  n^m,  died  in  the  lifedme  of  the 
testator  on  the  22ad  of  January,  1899,  leaving  one 
daughter  him  surviving,  who  on  the  19  ch  of  May, 
1900,  was  married  to  H.  L.  Bland.  The  testator 
died  on  the  12th  of  May,  1899. 

The  present  summons  was  taken  cut  by  the  trustees 
of  the  testator's  wUl  for  the  purpose  of  asoertsining 
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whether  the  sum  of  £5,000  given  to  Alfred  and  the 
two  sams  of  £5,000  and  £1,500  given  to  John  onght 
to  be  brought  into  aooount  by  way  of  hotchpot  in  the 
dividon  of  the  testator's  residuary  estate. 

Kfikewich,  J.,  held  that  the  sums  in  question  ought 
not  to  be  brou^^ht  into  hotchpot.  Hii  lordship  was 
of  opinion  that  the  sums  in  question  were  a'lvanoed 
lor  temporary  purposes  bv  way  of  gift  and  not  in  any 
way  in  sattsfaction  of  the  provision  made  for  the 
testator's  sons  by  wilL  He  was  also  of  opmion  so  far 
as  the  sums  given  to  John  were  concerned  that  the 
daughter  being  substituted  for  her  father  could  not 
in  any  case  be  compelled  to  bring  these  sums  into 
hotchpot. 

The  testator's  daughters  appealed. 

Younger,  K.C.,  and  Whitehead^  for  the  appellants. 

Warrington,  K.C.,  and  C,  Jamu,  for  Mrs.  Bland. 

Benthaw,  K.O*,  and  E.  8.  Ford,  for  Alfred  Scott. 

Davenport,  ion  the  trustees  of  the  will. 

Whitehead  replied. 

The  following  oases  were  cited :  Laxon  v.  Lacon,  39 
W.  R.  514,  [1891]  2  Ch.  482;  Taylor  v.  Taylor,  28 
W.  B.  719,  L.  B.  20  £q.  155;  Bloddey  v.  BhckUy,  33 
W.  B  777.  29  Ch.  D.  250 ;  Boyd  v.  Boyd,  15  W.  R.  1071. 
Ii.  B.  4  Eq.  305 ;  Leighton  v.  Leighton,  22  W.  R.  727, 
Im  B.  18  Eq.  458 ;  Boee  v.  Sogers,  39  L.  J.  Oh.  791, 
19  W.  B.  Dig.  138-9 ;  Fowkee  v.  Faecoe,  23  W.  B.  538, 
L.  B.  10  Ch.  App.  343 :  Baveneoroft  v.  Jonee,  12  W.  B. 
362,  4  Be  O.  J.  &  S.  224. 

Yattghak  Williams,  L.J.— We  think  that  the 
judgment  of  the  learned  judge  must  be  supported  in 
respect  both  of  John  and  Alfred,  but  I  may  say, 
although  I  do  not  know  that  it  is  material  for  the 
purpose  of  dealing  with  this  appeal,  that  we  cannot 
agree  with  the  conclusion  that  the  lesrned  judge 
arrived  at  about  the  daughter  because  we  think  that  it 
ia  quite  plain  that  the  daaghter  could  only  take 
that  whidi  her  father  would  have  taken,  and  it  is 
impossible  to  arrive  at  the  conclusion  that  the 
result  would  have  been  different  in  the  esse  of  the 
father  and  in  the  case  of  the  daughter  who  took 
in  the  event  of  his  death.  The  reu  question  here 
is  whether  either  of  these  two  sons  by  the  receipt 
from  the  father  of  the  sums  of  money  which  they 
respectively  received  brought  the  case  within  the  ru^e 
a^^ainat  double  portions  so  that  the  sons  would  now, 
when  the  residue  comes  to  be  distributed  under  the 
father's  will,  which  was  made  before  the  payment  to 
either  of  the  sons  of  these  sums  of  money,  have  to 
bring  them  into  account  or  into  hotchpot. 

I  Slink  that  the  case  is  not  within  the  rule  against 
double  portions. 

I  will  deal  with  the  case  of  the  son  John  first,  and 
I  shall  attempt  to  deal  with  that  case  exactly  upon 
the  basis  whiioh  is  pointed  out  in  Lacon  v.  LcKon  as 
beinff  the  right  basis.  I  will  take  the  statement  of 
the  law  in  Bo  wen,  L.J.*s,  judgment  in  Lacon  v. 
Laeon,  [1891]  2  Ch.  at  p.  498,  the  passage  which 
Mr.  Whitehead  read  to  us  in  the  course  of  his  very 
oogent  argument  a  few  minutes  ago.  I  begin  here, 
*'  ia  the  first  place  both  of  the  suggested  gifts  or 
donatioBS  must  be  gifts  in  the  nature  of  a  portion." 
So  every  gift  will  not  do  to  bring  you  within  this 
rule  against  double  portions,  you  must  have  two 
portions  and  in  order  to  make  tiie  second  portion  the 
gift  which  follows  the  will  must  be  a  gift  in  the 
nature  of  a  portion.  ''The  first  presumption  here 
oomes  under  discussion :  it  Is  said  tbtt  whatever  gifts 
are  made  by  the  father,  which  it  may  be  supposed 
will  have  to  be  distributed  among  the  childrai,  or 
iddch  are  given  by  the  father  to  one  child  with  a 
view  to  establishtng  him  in  life,  are  presumed  to  be 


portions  within  the  meaning  of  the  rule."^  That  is, 
not  every  gift  is  to  be  taken  to  be  a  portion  withiii 
the  meaning  of  the  rule,  but  gifts  which  show  those 
characteristics  are  to  be  within  the  meaning  of  the 
rule.  "  We  have,  therefore,  to  ask  ourselves  in  the 
first  place  were  these  two  shares  which  were  received 
during  the  lifetime  of  the  father  received  under  such 
ciroumstauoes  as  to  justify  their  being  treated  and 
considered  as  a  portion  ?  " 

Now,  with  regard  to  the  son  John  the  payment  of 
this  gift  or  whatever  it  may  be  cdled— of  this  sum  of 
£5,000,  a  large  sum  of  money— is  a  gift  which  so 
much  bears  l£e  characteristics  of  a  portion  that  I 
think  that  in  the  absence  of  anything  to  rebut 
the  conclusion  we  ought  to  assume  the  first  of  those 
presumptions  which  is  mentioned  by  Bo  wen,  L.J.,  in 
his  judgment.  Then  he  goes  on:  "But  supposing 
both  gifts  are  gifts  in  the  nature  of  portion,  then 
comes  a  further  question  for  the  solution  of  which  a 
further  presumption  is  invoked.  That  question  is 
whether  it  was  intended  that  the  former  gift  or 
portion  should  take  the  place  of  an  advancement  of 
the  gift  which  is  given  oy  the  will,  and  then  the 
second  presumption  which  is  invoked  has  to  be  dealt 
with — a  presumption  to  the  effect  that  the  former 
gift,  the  gift  inter  vivoe,  was  intended  as  an  advance- 
ment pro  tanto  of  the  gift  under  the  bequest-Hi 
presumption,  it  is  said,  which  ought  to  be  made  in 
favour  of  equality  amongst  children,  it  being  the  view 
of  the  law  that  equality  is  what  the  father  in  deal- 
ing with  his  children  would  in  most  cases  presumably 
mtend." 

Now  it  seems  to  me  that  according  to  that  judg- 
ment of  Bowen,  L.J.,  we  are  entitled  and  have  ^e 
duty  to  consider  the  droumstances  of  this  case  and 
see  whether  this  presumption  is  rebutted  or  not,  and 
when  dealiog  with  that  I  want  to  call  attention  to 
sometfainK  which  occurs  in  the  judgment  of  James, 
L.J.,  in  Fowkes  v.  Pascoe,  L.  B.  10  Ch.  App.  At  p.  350 
he  says :  ''  The  principle  is  that  the  will  shows  the 
distribution  which  the  father  thinks  just  and  expedient 
for  his  children,  and  if,  after  having  made  such  a 
scheme  for  distribution,  he  advances  one  of  his 
children  on  marriage,  or  going  out  to  establish 
himself  in  the  world,  or  the  like,  it  is  to  be  presumed^ 
as  a  preeumptio  juris  et  dejure,  that  the  advanconent 
is  an  anticipation  of  the  testamentary  provision, 
just  as  unoer  the  Statute  of  Distributions  an 
advancement  is  to  be  brought  into  hotchpot.**  I 
do  not  think  by  that  James,  L.J.,  meant  in  any  way 
to  say  that  these  presumptions  are  irrebuttable  pre- 
sumptions. It  seems  to  me  that  to  so  read  his  judg- 
ment would  be  inconsistent  with  all  the  esses.  It  is 
not  necessary  that  I  should  go  through  them  one  by 
one,  but  amongst  cases  which  have  been  cited  to  us  in 
the  course  of  the  argument  there  have  been  plenty  of 
cases  in  which  the  circumatanoes  were  such  as  to  raise 
a  pHmd  facie  presumption  which  wai  afterwards 
rebutted.  Cosens-Hardy,  L.J.,  reminds  me  that 
Lacon  v.  Lacon  itself,  from  whioh  I  have  just  read 
this  passage,  is  an  instance  of  that. 

That  beioff  so,  what  I  have  to  really  coDsider  here 
is  whether  iSis  particular  £5.000  was  intended  by  the 
father  as  something  on  account  of  the  son's  share 
of  the  family  fund  which  he  was  distributing  by  his 
will.  I  think  it  was  not  so  intended.  I  do  not 
propose  to  base  that  conclusion  upon  any  one  fact 
alone ;  one  has  to  take  the  whole  matter  into  con- 
sideration. Before  one  can  come  to  the  con- 
olusion  that  the  £5,000  was  so  intended  one 
must  ask  oneself  whether  there  was  a  payment 
which,  taking  all  the  facts  into  consideration,  was 
intended  for  the  establishment  of  the  child  in 
life  or  for  any  one  of  those  sort  of  purposes 
which    are    detailed    by    Sir     Qeorga    Jessal    ia 
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Taylor  ▼•  Taylor,  When  one  asks  oneself  that 
question  one  finds  that  as  a  faot  the  sam  of  £6  000 
was  a  sum  which  the  testator  had  given  to  all  his 
children.  He  had  given  it  to  his  daaghiera.  He 
makes  an  ezpr^ss  provision  in  the  case  of  tie 
daughters  tbat  these  silms  of  £5,000  are  not  to  b^ 
brought  into  account.  Then  what  happens?  Toe 
son  is  in  partnership  with  him,  the  son  has  overdrawn 
his  capital  account,  which  was  a  matter  which  could 
be  complained  of  by  the  father  and  by  the  father  only ; 
and  in  those  droumstuices,  when  they  are  brought  to 
the  notice  of  the  father  by  the  son,  he  deals  with  the 
son  in  the  same  way  that  he  has  dealt  with  the 
daughters— that  is,  he  gives  him  a  sift  of  £5,000,  and 
in  my  judgment,  the  sum  being  identical  is  itself  a 
matter  which  must  not  be  left  out  of  consideration 
when  one  has  to  consider  whether  tills  is  a  gift  or 
an  advancement  of  a  portion.  Bat  more  than  that, 
one  sees  that  the  father,  who  is,  as  I  have  said, 
the  only  person  who  could  complain^  in  effect  in 
releasiog  the  debt  of  the  son  to  him.  He  is  in  fact, 
according  to  my  jadgment,  extricating  the  son  from 
the  difficulties  in  which  the  son  then  found  himself, 
and  it  seems  to  me  that  really  for  this  purpose  it 
makes  no  difference  whether  tiie  debt  was  a  debt 
due  to  the  fath^^r  or  whether  it  was  a  debt  due  to 
some-^ne  else ;  the  nltim«te  object  of  thi  father  was 
to  relieve  the  son  of  hi*  embarrassments,  and  if  one 
looks  at  Taylor  v,  Taylor  one  finds  there  that  the 
father,  who  had  paid  a  large  sum,  £650,  to  extricate 
his  son  from  debts  of  honour  in  India,  was  treated  by 
Sir  George  Jessel  as  having  made  a  gift  to  his  son 
and  not  an  advancement  by  way  of  portion.  Takiag 
all  these  ciroamstauces  together  I  think  that  there  is 
sufficient  here,  even  assuming  th%t  the  amount  of  the 
payment  was  such  as  to  raise  a  primd  facie  presump- 
tion th%t  the  £5,000  was  an  advancement,  to  displace 
that  presumption  and  leave  the  £5,000  a  gift. 

I  have  dealt  now  with  the  £5,000,  bat  there  was  a 
further  sum  of  £1,500.  With  regard  to  the  £1,500 
it  seems  to  me  that  that  payment  clearly  falis  wit  bin 
the  rules  laid  down  by  Sir  George  Jessel  which  I  have 
just  called  attention  to.  It  was  a  plain  payment  to 
relieve  the  son  from  a  debt  which  might  have  bsen 
enforced  by  the  mortgagees  ag^ainst  the  sou  unless 
the  father  had  come  for  jvard  with  his  assistance. 

Having  dealt  with  the  case  of  the  eldest  son,  I  will 
pass  to  the  case  of  the  son  Alfred.  With  regard  to 
the  son  Alfred,  here  again  the  amount  which  was 
given  to  Alfred  was  j  ast  the  same  as  had  beoa  give  a  to 
the  daughters,  and  primd  facie  it  would  seem  to  me  that 
that  payment  is  to  be  treated  as  upon  the  same  basis 
—that  is,  as  a  sum  which  was  not  to  be  brought  into 
hotchpot,  but  in  the  case  of  Alfred  yon  have  got  the 
additional  faot  that  after  the  gift  ^ere  was  a  codicil 
which  confirmed  the  father's  will  in  all  respects.  In 
these  droumstances  I  think  the  conclusion  of  the 
learned  judge  as  to  Alfred  was  right  also,  and  there- 
fore this  appeal  fai's. 

SnBLiira,  L.J. — I  am  of  the  same  opinion.  The 
question  arises  here  with  regard  to  certain  sums 
which  were  given  by  a  testator  after  he  had  m«de 
his  will  to  hu  two  sons.  [His  lordship  stated  the 
&ots,  and  oontinued :]  I  shiill  assume  that  primd  facie 
the  gift  of  £5,000  to  Alfred,  being  a  large  sum,  would 
in  an  ordinary  case— in  the  case  of  an  ordinary 
estate—be  taken  as  an  advance  within  tiie  rale 
against  double  portions ;  but  I  think  it  is  a  circum- 
stance which  in  this  particular  case  must  be  taken 
into  consideration  and  have  considerable  weight 
given  to  it  that  the  teitator  had  given  the  large  sum 
of  £5,000  to  each  of  his  daughters,  and  yet  he  had 
expressly  stated  by  his  will  that  those  sums  were  not 
to  be  deemed  advanoements.    So  that  we  are  dealing 


with  a  testator  who  hal  given  six  sums  of  £5,000  and 
yet  did  not  dream  of  tho^e  sums  being  bro<i<ht  into 
account  in  the  ultimate  distributton  of  his  estate. 
Run  ttiH  matter  as  r-^ga'-ds  Alfred  doe^  not  re^t  th'^re. 
Two  of  the  daughters  have  made  an  affl  iavit  in  which 
they  state  the  conversation  whtoU  aft-r  tiis  eveit 
took  place  on  the  subjejt  batwe^n  thAms^dves  and 
their  father ;  and  we  nave  this  general  result,  that 
in  his  conversations  with  the  daughters,  in  speakinif 
of  what  he  had  given  to  the  daughters  and  of  w&at 
he  had  given  to  this  particular  son,  the  testator  dealt 
with  them  on  the  same  footing.  The  reasonahle 
ioferanoe  from  that  would  be  that  his  intention  in 
giving  this  sum  of  £5,000  was  to  put  this  son,  who 
was  not  in  business  srith  him,  on  the  same  footing  as 
the  daughters. 

Lastly,  there  is  this  oiroumstance  to  be  observed 
— that  after  he  had  made  this  gift,  and  before 
he  made  the  gift  to  his  other  son,  the  testator 
made  a  codicil  to  Ids  will.  He  does  not  expressly 
refer  to  the  gift  he  had  made  to  Alfred,  bat  he 
does  in  express  terms,  after  making  certain  disposi- 
tions which  it  is  unnecessary  to  mention,  in  all  other 
respects  oonfi<*m  his  will,  In  Jonet  v.  Ravenacrofl  it  is 
lata  down  by  Knight -Bruce,  L  J.,  that  that  is  a  cir- 
cumstance which  IS  to  be  taken  iuto  c  msideratioa,  and 
looking  at  all  the  circum<«tanoe'i  t  >ge6her  I  think  that 
Kekewich,  J.,  ha^  cimn  to  the  ri^ht  c  inclusion  with 
respect  to  th*i  sum  of  £5,000  given  to  Alfred. 

With  respoct  to  the  sou  John  the  case  is  not  the 
same,  and  it  is  one  p<«rhaps  of  more  difficulty.  ,  Two 
of  the  elements  upon  which  I  have  rested  my  judg- 
ment in  the  cftse  of  Alfred  do  not  ocoarhere,  f  »r  there 
is  no  evidence  of  any  such  conversation  with  reference 
to  the  gift  to  John  as  there  is  in  reference  to  the  gift 
made  to  Alfred,  and  the  testator  made  thegiftt  •  John 
after  the  codicil.  Nevertheless,  looking  at  all  the 
circumstances  I  come  to  a  similar  conclusion  in  this 
case.  [His  lordship  referred  to  the  position  of  the 
son  John  in  the  partnership  in  1897,  and  to  the  faot 
that  he  had  drawn  out  of  the  business  in  exoess  of 
that  which  he  was  entitled  to  draw.  He  continued :] 
T^e  position,  in  faot,  was  that  the  son's  oapitai 
had  been  reduced,  and  legally  he  was  under  an  obliga- 
tion to  his  father  to  pay  his  exoess  of  drawings  if  the 
father  chose  to  insist  upon  it.  In  these  circumstances 
he  approached  his  father  on  the  31st  of  August,  1897. 

No  doubt  the  advances  which  had  been  made  to  the 
daughters  and  to  Alfred  were  perfectly  well  known  to 
JoUn.  Tney  seem  to  have  been  no  secret  in  the 
family,  and  the  application  which  John  rnadd  to  the 
father  is  partly  based  on  the  ground  that  ^e  had  bad 
nothing,  as  his  brothers  and  sister  j  had.  The  result 
was  that  the  father  dealt  with  him  in  this  way.  He 
transferred  £5,000  capital  from  his  own  account  to  the 
account  of  the  son,  and  he  gave  him  £1  500  in  cash  to 
pay  off  the  mortgage  on  his  house.  Toe  quostioa  li 
wh«*ther  these  payments  ought  to  be  treated  sm 
advances  within  the  rule  or  no.  I  have  come  to  the 
conclusion  that  they  ousht  not.  I  think  chat  the 
distinction  which  was  taken  by  Sir  Gdorge  Je8«^l  in 
Taylor  v.  Taylor  is  sound.  In  that  case  the  father 
amongst  other  things  had  paid  the  debts  of  the  son 
for  htm,  and  Sir  Qeorge  Jessel  deals  with  that  in  this 
way:  ''Sums  paid  for  debts  in  India  appear 
to  be  in  the  nature  of  temporary  assistance; 
thus  if  a  child  were  in  business  and  required 
further  capital  a  sum  given  for  that  purpose 
would  be  an  advancement,  but  a  sum  given  merely-  to 
assist  him  temporarily  would  not."  It  was  said  tiiat 
in  form  this  feU  within  what  is  laid  down  by  Sir 
Cteorge  Jessel  with  reference  to  a  son  engaged  in 
business  and  requiring  additional  capital,  lor  it  ia 
perfeody  true  that  the  form  this  transaction  took  sw 
betwieen  father  and  son  was  a  transfer  of  £5,000  from 


va.  it 


[Jan.  lY,  1900.] 


'rftfc  WteEkLY  REPORTER. 


Ift^ 


COU&T  OF  APPSAL. 


In  bb  Soott.— In  rb  Gabwood's  Teusts. 


High  Oottbt. 


the  father'f  oa|}it«l  to  the  ton,  bat  it  will  be  observed 
that  no  lurcher  capital  wai  br  mght  iato  the  basiness 
by  that  tra&saotion,  and  it  eeemi  to  me  that  it  ia  not 
really  the  case  of  farther  c«pittd  being  r^-qaired  for 
the  hiitin»88  bat  of  a  debt  from  the  son  to  the  tath^r  in 
the  bosineM  bein<  wiped  oat  by  meaas  of  the  £5  000 
which  wa<  so  transferred.  As  regards  the  £1,500 
which  wa«  advanced  to  pay  the  mortgage,  it  seems  to 
me  that  it  also  was  a  temporary  assiataDce.  The 
whole  thing  was  done  with  the  view  of  enabling  the 
son  tt)  ke»p  the  position  which  he  had  acqaii^  by 
means  of  the  partnership  origioally  entered  into 
between  the  father  and  the  son  without  the  son 
bringing  in  any  capital,  and  to  tide  over  the  diffioulties 
which  had  arisen  from  the  small  amonnt  of  profits 
earned  during  the  three  or  foar  years  preceding  the 
transaiition.  I  think,  therefore,  this  appeal  oaght  to 
be  dismissecl. 

Gqzbns*Habdy,  L.  J. — ^I  am  of  the  same  opioioa. 

I  agree  with   counsel    for'  the   appellants   that   if 

nothing  more  had  been  known  than  that  a  la<-gesam 

— £5.000— was  given  by  a  father  to  a  child  in  the 

ioterval  between  the  date  of  his  will  and  the  date  of 

his  death  there  would  be  a  presamption,  wbish  in  that 

case  would  not  be  rebutted,  that  it  was  to  be  taken 

by  way  uf  partial  ademption.     I  rhiak,  however,  that 

it  18  (dear,  as  wis  saia  by  Knight- Bruce.  L  J.,  in 

BavtMCToft  V.  iTotiM,  that  all  thn  ciroamntanO'S  an<l 

the  manner  of  the  gift  must  be  looked  at.  and  if  I 

come  to  ttie  conclusion,  as  the  Lord  Justice  did  in  that 

case,  that  the  testator  in  making  the  gift  had  not  his 

will  or  his  testamentary  disposition  in  his  mind,  then 

I  think  that  the  presumption  is  one  which  is  not 

binding  and  whtch  ought  to  be  rebutted.    I  do  not 

propose  to  go  over  the  facts  again.    We  are  dealing 

here  with  a  very  wealthv  man,  with  an  estate  worth 

£200  000  or  £250,000      He  had  before  his  will  given 

£5,000  to  each  of  his  daughters,  and  he  gave  this 

£5.000  to  his  son  Alfred — identical  in  amount.    The 

terms  cnf  the  gift  we  know  from  the  letter,  and  we 

also    have   evid^-nce — the   evidence  of  two  of  the 

appdlants  in  this  case,  which  alcme,  I  think,  would 

be    quite  sufficient   to   negative   the   presumption. 

They  say  they  were  told  that   the  gift   by  their 

father  to  Alfred  was  of  the  same  kind  substanttally 

as  the  gift  of  their  own  £5,000— that  is  to  say,  it  was 

g;iv«in  in  circumstances  wnich  would  not  require  it  to 

be  brought  into  hotchpot.    Then  there  is  the  codicil, 

to  which  I  attach  also  considerable  weight  because  it 

is  a  onnfiroiation  of  the  will  with  regard  to  the  gift  of 

ihe  JC5,000. 

Aa  to  John,  there  is,  no  doubt,  more  diffioiQty,  bat 
for  the  reasons  which  have  been  assigned  by  my 
hrethrea  I  agree  that  in  this  case  also  the  presumption 
is  rebutted.  Our  decidon,  no  doubn,  iovolves  this — 
that  in  so  far  as  there  is  a  di£F<srence  between  the  view 
expreaaed  by  Sir  Qeorge  Jessel  in  Taylor  v  T^lor  on 
tne  o&e  hand,  and  that  expressed  by  Wood,  Y.O.,  in 
Boyd  ▼•  Boyd  and  by  Pearson,  J.,  ia  BlockUy  v.  Bhckley 
on  the  other  hand,  we  adopt  the  view  of  Sir  George 
Jeaael  and  not  th^  view  of  Wood,  Y.C.,  and  Pearson,  J. 
I  think  ia  so  doing  we  are  really  following,  not  perhaps 
the  deaisioii,  but  the  iaoication  of  view  of  the  Court 
of  Appeal  m  In  re  Lacon,  Lacon  v.  Lacon.  For  these 
leaaooa  I  think  that  the  appeal  ought  to  be  dismissed. 

Appeal  dwrnaeed* 

SolioltOTS,   Phelfa,    Sedgwick,    db   BiddU;    P.    W. 
Chandler* 


Dec.  9,  10. 


WflHi  ^Koutt  Of  Swtitt. 

Chan.  Div.   ( 
Buckley,  J. ) 

In  re  Gabwood's  Tbtjsts. 
Gabwood  v.  Payntbb.  (a.) 

Partnerahip^Aasignment  of  sJiare — Agreement  between 
partners  to  pay  each  other  aalariea — "  Management  or 
administration  of  partnership  huaineas  " — Partnerahip 
Act,  1890  (53  <Sf  51  Vict.  c.  39),  8.  31. 

I/y  after  the  assignment  by  a  partner  of  his  sKare  in 
the  partnerahip,  the  partners  in  good  faith  agree  to  give 
tJiemselves  saJuries,  such  an  act  is  an  act  done  in  "  the 
management  or  administration  of  the  partnership  buei- 
ness,**  and  cannot,  under  section  31  of  the  Partnership 
Act,  1890,  be  called  in  question  by  the  assignee  of  euch 
share. 

Action  with  witnesses. 

Ttiis  was  an  action  brought  by  Mrs.  Garwood,  one 
of  the  benefliiiaries  under  a  deed  dat^d  the  21st  of 
Februwy,  1889,  agaibst  Captain  Garwood,  her 
husbiud,  and  a  SCr.  Paynter,  two  of  the  trastees  of 
that  dm'd,  asking  for  the  construction  of  that  deed 
and  for  certain  rehef . 

Various  questions  were  argued,  but  the  only  one 
which  calls  for  a  report  was  as  to  the  rights  of  an 
assignee  or  mortgagee  of  the  share  of  a  partner  in  a 


At  the  date  of  that  deed  the  defendants  Garwood 
and  Paynter  and  a  11&.  Dann  were  partners  in  equal 
shares  for  thirty-one  years  under  a  deed  of  the  21st 
of  November,  1870,  as  colliery  owners.  The  partner- 
ship deed  contained  no  affirmative  words  defining  the 
duties  of  the  partners  and  no  provision  for  the  pay- 
ment of  a  salary  to  any  partner. 

By  the  deed  of  1889,  which  was  a  separation  deed 
batween  the  defendant  Garwood  and  the  plaintiff, 
the  defendant  Garwood  charged  his  share  in  the 
partnerahip  basinesi  and  assets  (subject  to  certsin 
mortgages)  to  trustees,  of  whom  the  defendant 
Paynter  was  one,  on  certain  trusts  which  were  mainly 
for  the  benefit  of  the  plaintiff. 

Down  to  1893  the  business  did  not  engage  the 
active  attention  of  the  partners.  In  1893  and  1894 
arrangements  were  entered  into  under  which  the 
defendant  Garwood  became  the  manager  of  the 
London  ageooy  at  the  salary  of  £150  a  year.  That 
arraugemeut  lasted  only  for  a  year  and  three-quarters, 
and  no  question  arose  at  to  that  The  arrangement 
as  regards  the  defendant  Paynter  was  that  he  was 
to  give  up  one  day  a  week  to  go  up  to  the  colliery  and 
be  the  acting  manager  at  the  salary  at  first  of  £100 
and  later  at  £150  a  year.  It  was  also  arranged  that 
Mr.  Dunn  was  to  go  to  the  colliery,  look  after  the 
stores,  inspect  the  books,  and  check  the  sdes  at  the 
pit's  mouth.  There  was  evid*-nce  that  the  salaries  had 
been  paid  bond  ^de— that  is  to  say,  without  any 
iotentiun  of  injuring  the  plaintiff,  and  that  work  hact 
been  done  in  respect  of  them.  In  1897  there  had  been 
a  settlement  of  accountr ,  uoder  which  a  balance  of 
£20  had  been  paid  to  the  plaintiff,  on  the  footing  that 
tiie  Balari<4  had  been  charged.  The  plaintiff  now 
complained  of  these  salaries. 

Budcmaster,  K.  C,  and  A.  C.  Olauson,  for  the  plaintiff. 
•^No  partner  is  entitled  to  remaneration  for  acting  in 
the  partoership  business :  Partnership  Act,  s.  24  (6). 
After  the  assignment  the  defendants  h«d  no  right  to 
agree  to  pay  each  other  salaries,  and  thus  diminish 

(o.)  Beported  by  H.  L.  Obmiston,  Esq.,  Barristw- 
at^Law. 
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the  amount  of  profits  payable  to  the  plaintiffi  Oaptaia 
Garwood,  because  he  had  aitigned  his  share,  and  Mr. 
Paynter,  because  a  trustee  has  no  right  to  prejudios 
his  cestui  que  trust. 

Asthury,  K.C,  and  Borthwick,  for  the  defendant 
Payuter. — Toe  salaries  were  paid  to  the  partners  in 
reepHot  of  extra  work.  The  plaintiff  has  no  power  to 
interfere  in  the  management  of  the  partnership 
business,  and  must  accept  the  account  of  profiu 
afcreed  to  by  the  partners :  Partnership  Act,  s.  31  (1) ; 
Watts  V.  DriscoU,  48  W.  E.  521,  49,  ib.  146.  [1901] 
1  Ch.  294,  liodley  on  Partnership,  p.  575.  The 
plaintiff  is  bound  by  the  settlement  of  accounts. 
The  action  cannot  be  maintained  in  the  absence  of 
Mr.  Dunn. 

H.  Terrell,  K,C.,  and  Shddon,  for  the  defendant 
Garwood. 

Buckmaeter,  K.C  replied. 

Bttoklbt,  J.,  after  stating  the  facts,  continued : 
The  qufsdon  I  have  to  determine  is   whether,  as 
against  the  assignees  of  Captain  Garwood's  share,  the 
two  £150  salaries  can  be  (barged  at  all.   Now,  section 
24  (6)  of  thA  Partnership  Act  provides  that  no  partner 
shall  be  entitled  to  remuneration  for  acting  in  thn 
partnership  basiness.    Bo  I  start  with  that,  that  the 
two  partners,  Mr.  Paynter  and  Mr.  Dann,  weieprimd 
facie  not  eutitled  to  anything  because  they  did  work 
for  the  partnership.    But  under  section  31  an  as^igu- 
ment  by  a  partner  of  his  share  does  not  now  effect  a 
dissolution,  nor  give  to  the  assignee,  during  the  con- 
tinuance of  the  partnership,  any  right  to  interfere  in 
the  management  or  administration  of  tne  partnership 
business.    The  assignee  must  accept  the  account  of 
the  profits  agreed  to  by  the  partners.    He  is  entitled 
only  to  receiTS  the  share  of  profits  to  which  the 
assigning  partner  would  otherwise  be  entitled.    The 
question  is  whether  an  arrangement  such  as  that  in 
this  case,  which,  it  is  conceded,  was  bond  fide  made  in 
the  sense  that  it  was  not  intended  to  defeat  the  rights 
of  Mrs.  Garwood  in  any  way,  and  was  not  improper 
or  fraudulent,  does  not  bind  the  assignee,  as  being 
something   done    in   the    management    or    admin- 
istration   of   the    partnership     business    of   which 
the     assignee     cannot     complain.      It     seems     to 
me    that    the     conclusion     that     an     assignment 
prevented    partners    from     arriving     bond   fide   at 
such  an  arrangement  as  this  would  be  disastrous. 
Mark  what  it  means.    A.,  B.,  and  C.  are  partners  ; 
A.  assigns,  B.  and  0.  cannot  say  that  is  a  dissolution. 
The  contention  involves  this,  that  B.  and  0.  continue 
bound  towards  a  partner  who,  by  the  assignment,  is 
rendered  incapable  of  bond  fide  agreeing  with  them  in 
a  matter  of  management  or  administration  which 
otherwise  he  could  have  aereed  to.     I  think  that 
would  be  a  very  serious  result.    I  think  the  intention 
of  the  Act  was  to  substitute  the  assigaee  for  the 
assignor  as  the  person  entitled  to  such  profits  as  the 
assignor  would  have  received  if  there  had  not  been 
an  assignment,  but  to  give  the  assignee  no  right  to 
interfere    at  sll  with  anything    bond  fide  done    in 
managfiment  or  administration.    Suppose  this  case, 
which  I  put  in  the  course  of  the  argument  as  an  illus- 
tration :  A  house  belonging  to  the  partnership  is  let 
at  a  rental,  and  the  partners  think  it  is  very  desirable 
that  ooe  of  the  partners  should  liye  there  because  it 
adjacent  to  the  partnership  premises,  or  because,  for 
some  reason  or  other,  it  would  be  advantageous  to 
the    partnership  that  a   partner  should   live  there, 
and  so,  on  the  d<«termination  of  the  lease,  or  by  an 
arrangement  that  the  tenant  should  quit,  the  tenant 
goes  and  the  partner  lives  there,  paying  no  rent. 
Gould  an  assignee  complain  of  that  r    I  should  say 
not.    In  the  beneficial  management  or  administration 


of  the  partnership  the  partners  agree  amongst  them- 
selves to  do  something,  which,  I  agree,  will  diminish 
the  profits  of  the  partnership,  but  it  is  something  bond 
fide  done  for  management  or  administration. 

Here,  as  a  matter  of  fact,  what  took  place  was 
this.  The  three  partners— Captain  Garwood,  the 
assignor,  no  doubt  was  one — bond  fide  considered  that 
it  was  beneficial  for  the  partnership  that  the  sales, 
say,  at  the  pit's  mouth,  should  be  checked,  so  as  to 
stop  robbery,  and  that  one  partner  should  go  and 
superintend  that  work  and  see  that  those  moneys 
were  properly  received,  and  that  he  should  be  paid 
for  his  work.  I  think  that  is  something  bond  fids 
done  in  the  management  and  administration  of  the 
partnership  business.  Mrs.  Garwood  cannot  say  she 
has  lost  the  £150,  and  at  the  same  time  take  the 
benefit  of  the  saving  which  has,  perhaps,  been 
effected  by  stopping  the  robbery  in  the  sales  thus 
made. 

Further,  I  think  this  has  to  be  borne  in  mind,  that 
in  1897  there  was  a  settlement  of  accounts  upon  the 
footing  that  ^ese  salaries  were  paid,  and  that  all 
things  had  been  done  perfectly  honestly  and  above 
bo«rd,  and  that  the  partnerahip  business  might  hftve 
suffered  if  the  ad<1itional  work  these  two  persons 
themseives  performed  had  not  been  done.  In  1894 
0-ptain  Garwood's  office  and  salary  ceased,  and, 
thereforp,  the  real  effect  was  that  Mr«  Paynter  and 
Mr.  Dunn  gave  their  time,  Captain  Garwood  not 
giving  a  similar  amount  of  time,  and  in  the  result 
produced  profits  for  the  partnership,  and  for  that 
they  received  salaries.  I  think  that  was  an  aotin 
the  management  or  administration  of  the  partaership 
which,  under  section  31,  is  binding  upon  the  assignee. 

I  may  say  that  I  feel  no  diffioolty  in  deciding  this 
in  the  absence  of  Mr.  Bonn,  inasmuch  as  I  am 
deciding  the  point  in  his  favour.  Mr.  Dunn  was  a 
partner  who  was  party  to  arranging  these  salaries 
and,  of  course,  I  can,  in  his  absence,  dedde  something 
which  is  not  against  him.  I  therefore  hold  that  the 
salaries  ought  to  be  allowed. 

Solicitors,  Cottyer-Bristow,  Hill,  Curtis,  A  Bods, 
for  B^h  Sheriton  Holmes,  Newcastle- on -Tyne; 
King,  Wigg,  A  Co,,  for  Clayton  &  Gibson,  Newcastle- 
on-Tyne;   Withers,  Pollock,  A  Crow. 


In  re  FebnBIDe. 
Baikes  V,  Chadwiok.  (a.) 

Inland  revenue—Estate  duty—Incidence  in  reaped  of 
appointed  fund— Residue—  Testamentary  eai^oenae— 
Finance  Act,  1894  (57  cfc  58  Vict.  c.  30),  s.  2,  sub- 
section  1 ;  a.  6,  sub-section  2  ;  s.  8,  sub-seciicne  3,  4; 
s.  9,  sub'sections  1,  4. 

Where  an  eocecutor  receives  personal  property,  appointed 
in  pursuance  of  a  gener€U  power,  this  property  oonetituies 
•*  assets  which  he  has  received  as  executor  "  within  the 
meaning  of  section  8  (3)  of  the  Finance  Act,  1894. 
Assets  which  a  person  rightfully  receives  as  executor  are 
assets  which  pass  to  him  as  executor,  within  the  meaning 
of  the  Finance  Act,  1894,  even  aUhough  not  stridly 
speaking  assets  to  which  he  is  entitled  virtute  ofioii. 

The  estate  duty  is  payable  out  of  the  residue  and  not 
out  of  the  appointed  funds.  Estate  duty  is  a  testa- 
mentary expense. 

(a.)  Reported  by  PatTL  Stbioklawd,  Esq.,  Barrister- 
at-Law. 
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Adjoamad  Bummons. 

The  qaestioQ  raisod  in  this  oase  was  whether  estate 
daty  npoQ  property  appointed  by  will  under  a  geoerttl 
poorer  of  ttppoiatment  is  to  be  borne  by  the  aupoiuted 
property,  o<*  whether  it  i^  pa*  able  oat  of  tae  residue. 

The  fauts  are  i^^en  in  t  le  jadgment. 

TheFiuaoce  Act.  1894.  provides  :  Section  6.  (2)  The 
execntor  of  the  deceased  shall  pay  the  estate  duty  in 
reapect  of  all  personal  property  (wheresoeyer  situate) 
of  whioh  the  deceased  was  competent  to  dispose  at 
his  death  •  •  .  and  may  pay  in  liks  manner  the 
estate  duty  in  respect  of  any  other  property  passing 
on  such  death,  which  by  virtae  of  any  testamentary 
dispositioa  of  the  deceased  is  under  the  control  of 
the  executor,  or  in  the  oase  of  property  not  under  his 
control,  if  the  persons  aooountable  for  the  duty  in 
respect  thereof  request  him  to  make  such  payment. 

Seotion  8.  (3}  The  executor  of  tiie  deceaied  shall,  to 
the  best  of  his  knowledge  and  belief,  specify  in 
appropriate  accounts  annexed  to  the  Inland  Beyenue 
affidavit  all  the  property  iu  respect  of  which  estate 
duty  is  payable  upon  the  death  of  the  deceased,  and 
sball  be  accountable  for  the  estate  duty  in  respect  of 
all  personal  property,  wheresoever  •ituate,  of  whioh 
the  deceased  was  competent  to  dispose  at  his  death, 
but  sh«U  not  be  liable  for  any  duty  in  excess  of 
the  assets  which  he  has  received  as  executor,  or  might 
but  fur  his  o^rn  neglect  or  default  have  reonived. 

Sectioa  9.  (1)  A  rateable  part  of  the  estate  duty  on 
an  estate,  in  proportion  to  the  value  of  aoy  property 
whioh  does  not  pass  to  the  executor  as  sucb,  shall  be 
a  Hrst  charge  on  the  property  in  respect  of  which 
duty  is  leviable.    •    •    • 

(4)  If  the  rateable  part  of  the  estate  duty  in  respect 
of  any  property  is  paid  by  the  executor,  it  shall, 
where  occasion .  requires,  bo  repaid  to  him  by  the 
trustees  or  owners  of  the  property. 

Micklem,  K,C,^  and  Kmyon  Parker,  lot  the  residuary 
jlogatoea. 

MacnaghUn^  K.G,,  and  Christopher  Jamea,  for  the 
truttees  of  the  will. 

Soej  K,C,f  and  PaUullo,  for  the  specific  legatees. 

SwuxFKBf  Eady,  J.,  in  giving  judgment,  said: 
The  question  remaining  to  be  disposed  of  upon  the 
present  summons  is  whether  the  rateable  part  of  the 
estate  duty  payable  upon  and  in  respect  of  one 
moiety  of  the  Howley-park  Oolliery  over  which  the 
testatrix  had  a  general  power  of  appointment,  and 
^^lioh  she  specifically  appointed  and  bequeathed  by 
her  wiUy  is  to  be  borne  by  this  moiety,  or  is  payable 
out  of  the  residue  of  the  estate,  which  the  testatrix 
b^ueathed  to  the  Boyal  Agricultural  Institution.  If 
this  appointed  moietv  passed  to  the  executors  of  the 
testatrix  "as  suoh^'  within  the  meauing  of  the 
Fioanoe  Act,  1894,  then  the  duty  was  properly  pay- 
able) out  of  residue,  and  the  residuary  legatees  are 
not  entitled  to  have  the  amount  so  paid  rejouped  out 
of  the  specific  prop-rty.  If,  however,  the  appointed 
moiety  did  not  pass  to  the  executors  "as  such  ' 
withm  the  meaning  of  section  9,  sub-secnon  1,  of  the 
Finance  Act*  1894,  th«)n  (unless  the  will  contains  a 
direction  to  the  contrary)  the  duty  will  be  a  first 
charge  on  the  appointed  moiety,  and  must  be  recouped 
under  sub-section  4  of  the  same  section. 

Itis  clear  that  the  moiety  of  the  colliery  in  question 
was  "  property  of  waich  the  dec-ased  was  at  the  time 
of  her  death  competent  to  dispose"  within  section  2, 
snb-section  1,  and  that  estate  duty  was  payabln  in 
respeot  of  it.  By  section  6,  sub-section  2,  the  executor 
of  the  deoeased  shall  pay  the  estate  duty  in 
respect  d  all  personal  property  (wheresoever 
situte)  of  whioh  the  deceased  was  competent  to 
dispose  at  her  death.     The  executors  were,  there-  , 


fore,    in   my  opinion,    bound    to   pay   the    estate 
duty    on    this    moiety  of    the   colliery.      By    the 
same   sub-section    they    are   empowered   (but   not 
required)  to  pay  the  estate  duty  in  respect  of  any 
oth*ir  propi*rty  (that  is,  other  than  persmal  property 
of  whioh  the  deceased  was  c  impeteot  to  diipose  at  his 
death)  whioh  by  virtue  of  any  test^meatary  disposi- 
tion of  the  deceased  i«  under   the  control  of   the 
executor,  or  in  the  case  of  property  not  under  his 
control,  if  the  persons  accountable  for  the  duty  in 
respect  thereof  request  him  to  make  such  payment. 
A  subsequent  part  of  the  statute  emphasises  this 
distinction;    the  executor   is  made  accountable  for 
duty  which  he  is  required  to  pay ;  he  is  not  made 
accountable  for  duty  which  he  is  only  empowered  to 
pay.    By  section  8,  sub-section  3,  the  executor  is  (to 
the  best  of  his  knowledge  and  belief)  to  specify  in 
appropriate  accounts  all  the  property  in  respect  of 
which  estate  duty  is  payable  upon  the  death  of  the 
deceased  (that  is,  all  property  whether  real  or  p^sonal 
and  whetner  the  executor  is  under  any  obligation  to 
pay  the  estate  duty  or  not) ;    the  sub-section  then 
provides  that  the  executor  shall  be  accountable  for 
the  estate  duty  in  respect  of  all  persoual  property, 
wheresoever  situate,  of  wiiich  the  deceased  was  com- 
petent to  dispose  at  his  death  ;    this  language  is 
identical  with  that  in  section  6,  sub- section  2,  and 
undoubtedly  extends  to  and  includes  all  personal 
property  over   which  the  deceased  had   a   general 
power  of  appointment ;  sub-sectton  3  of  section  8  then 
further  provides  that  the  execucor  shall  not  be  liable 
for  any  duty  in  excess  of  the  assets^  which  he  has 
received  av  execator,    or   mi^rht  but   for   his  own 
neglect  or  default  have  received. 

Haviog  regard  to  the  context  in  whioh  the  words 
are  found,  following  uptm  an  enactment  making  the 
executor  accountable  for  estate  duty  in  respect  of 
appointed  personal  estate,  I  am  of  opinion  that  he  is 
protected  from  liability,  not  in  respeot  of  all  appointed 
funds  (upon  the  ground  that  he  does  not  receive  them 
**as  executor"),  but  only  in  respeot  of  personal 
estate,  whether  the  testator's  own  property  or  subject 
to  his  general  power  of  appointment,  in  excess  of  the 
amount  received,  or  whioh  but  for  wilful  default  he 
might  have  received,  lu  other  words,  that  the 
expression  "the  assets  which  he  has  received  as 
executor,  or  might  .  .  •  have  reoeived,"  includes 
appointed  personalty  as  well  as  the  testator's  own 
personalty. 

In  In  re  Eoskin^s  TrusU,  25  W.  B.  779,  6  Oh,  D. 
281,  at  p.  283,  it  was  treated  by  the  Oourt  of  Appeal 
as  established  beyond  all  question — that  where  a 
feme  covert,  or  any  other  person  havhig  a  general 
pover  of  appointment  over  a  fund  of  personalty, 
makes  an  appointment  of  the  fund  by  wiU  and 
appoints  an  executor,  the  executor  when  ho  has 
proved  the  will  is  entitied  to  receive  the  appointed 
fond.  Nor  is  it  now  open  to  dispute  that  the  executor 
is  bound  to  apply  the  fund  as  assets — equitable  assets 
— iu  the  payment  of  debts;  and  on  taking  the 
aodunts  against  an  executor  under  a  creditor's 
administration  judgment,  the  exeoutor  would  be 
disallowed  and  held  personally  responsible  for  any 
payments  to  beneficiaries  out  of  the  appointed  funds, 
if  the  creditors  remained  unpaid.  Under  these 
circuinstanc«8  I  am  of  opimon  that  where  an 
executor  receives  personal  property  appointed  in 
pursuance  of  a  general  power,  this  property  con- 
stitutes '*  assets  waich  he  has  raceivea  as  exeoutor  " 
within  the  nleaning  of  section  8,  sub-section  3.  A 
different  construction  of  this  sub-section  would  lead  to 
a  very  curious  result ;  an  executor  who  received  the 
appointed  funds  would  be  **  accountable  "  for  the 
estate  duty,  but  yet  not "  liable,"  as  the  assets  would 
not  be  received  iiy  him  as  executor ;  and  the  person 
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to  whom  the  property  passed  for  a  beneficial  interest 
in  possession  woud  not  be  liable  for  the  duty  under 
snb-seotion  4  of  section  8,  because  the  executor  would 
be  ''  accountable.''  If,  then,  funds,  appointed  under 
a  general  power,  reoeived  by  the  executor  are  '*  assets 
which  he  has  received  ai  fxeoutor,"  within  the  mean- 
ing of  section  8,  sub-section  3,  it  cannot  properly  be 
held  that  the  same  assets  constitute  "  property  which 
does  not  pass  to  the  executor  as  sudi  *'  within  the 
meaniog  of  section  9,  sub-section  1.  Assets  which  a 
person  rightfully  receives  as  executor  are,  in  my 
opinion,  assets  which  pass  to  him  as  executor,  within 
the  meaniug  of  this  statute,  even  although  not 
'Strictly  spealiog  assets  to  Which  he  is  entitled  virtuie 
officii. 

There  are  conflicting  decisioos  of  judges  of  first 
instance  upon  this  question  of  the  ioctdence  of  estate 
duty  in  respect  of  appomted  funds.    Kekewich,  J  ,  in 
In  re  Treasure,  WildY  Sianham.  48  W.  E.  696.  [1930] 
2  Ch.  648,  and  In  re  Maddockj  LUwtlyn  t.  Waehingtont 
50  W.  B.  54,  [1901]  2  Oh.  372,  and  Byrne,  J.,  in  In  re 
Power,  In  re  atone,  Ackworth  v.  Stone,  49  W.  B.  678, 
[1901]  2  Ch.  659,  take  one  view  ;  Buckley.  J.,  in  In  re 
Mo'^e,  Moore  v.  Moore,  49  W.  B.  373,  [1901]  1  Oh. 
691,  ant  in  In  re  Dixon,  Pen  fold  t.  Dixon,  50  W.  B. 
203.  [1902]  I  Oh.  248   takes  the  other  view.     I  have, 
under  these  circumstsncAS,  to  express  my  ownopinioa. 
Although   personal   property  subject  to   a  general 
power  of  appointment,  does  not  pass  to  an  executor 
by  a  will  containing  nothing  more  than  the  app  dnt- 
meut  of  an  executor  (In  re  DavieB*$  Truste,  20  W.  B. 
165,  L.  B.  13  Bq.  163,  at  p.  166.  In  re  Thurston,  34 
W.  B.  528,  32  Oh.  D.  508),  and  in  some  cases  where  a 
power  IS  executed  by  unll  and  an  executor  appointed,  it 
has  been  considered  dear  that  the  appointed  property 
did  not  pass  to  the  executor  virtuie  officii,  yet  I  am 
of  ophiion  that  where   such  appointed  property  is 
received  by  an  executor,  he  receives  it  *'  as  executor," 
and  it  passes  to  him  "as  such  "  within  the  meaning 
of  the  Sioance  Act,  1894.    The  result  is  that  in  the 
present  case  the  duty  is  payable  out  of  residue  and 
not  out  of  the  appointed  funds. 

I  am  also  of  opinion  that  the  will  itself  imposes 
this  duty  upon  the  residue.  The  testatrix  owned  one 
moiety  of  the  colliery  and  had  a  general  po«rar  of 
appointment  over  the  other  moiety.  By  her  will  she 
directed  her  trostees  to  pay  her  funeral  and  testa- 
mentary expenses  and  just  debts,  and,  after  specifioally 
disposing  of  the  Howley-park  OolUery  and  certain 
lands  and  hereditaments  in  the  township  of  Morlt^y, 
she  gave,  devis(>d,  and  bequeathed  all  her  residuary 
real  and  personal  estate,  whatsoever  and  wheresoever. 
Her  residusry  estate  is  what  remains  af cer  satisfying 
the  previous  dispositions  made  by  her  will,  one  of 
theai  boiug  the  direction  to  pay  her  testamentary 
expenses.  The  estate  duty  is  a  testameDtary  expense, 
as  was  decided  by  Kekewich,  J.,  in  In  re  Clemow, 
Yeo  V.  Cl&now,  48  W.  B.  541,  [1900]  2  Oh. 
182.  It  is  conceded  that  the  estate  duty  on 
the  moiety  of  the  colliery  which  belonged  to 
the  testatrix  absolutely  must  fall  on  residue, 
and  I  am  of  opinion  that  the  duty  on  both 
moieties  is  covered  by  the  direction  in  the  vnll  to  pay 
the  testamentary  expenses,  and  that,  according  to  the 
true  construction  of  the  will,  testamentary  expenses 
fall  on  residue. 

Bolititors,  C,  0,  Humphreys  &  Son;  Speechly, 
Mum/ord^  A  Co,,  for  North  &  Sons,  Leeds;  Hdder, 
Bobtrts,  &  Co.,  for  Simpson  &  Co  ,  Leeds. 
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Swinfen  Bady,  J.  j 

In  re  Inman. 
Inman  v.  Inhak.  (a.) 

Esiaie  pur  autre   vie — Tenant  —  Special  occupant-^ 
Intestacy—Devolution. 

An  estate  pur  autre  vie  was  conveyed  to  A.,  his  heirt 
and  amgns.  By  his  will  A.  devised  the  said  estate  to 
trustees  in  trust  for  the  use  of  B,  when  he  should  attain 
the  age  of  twenty-five,  or  at  siuch  earlier  period  as  iht 
trustees  should  decide  upon.  The  estate  vested  in  B.,  isho 
subsequerdly  died  intestate  before  the  cestp  que  vie. 

Held,  that,  on  the  death  of  B.  intestate,  his  int&rest  in 
tJie  estate  pur  autre  vie  devolved  upon  his  administrator 
as  part  of  his  personal  estate. 

By  a  settlement  dated  the  25th  of  January,  1836,  a 
certain  farm,  situate  at  PorohestAr,  in  the  county  of 
Southampton,  was  assared  upon  the  death  of  the 
survivor  of  the  settiors,  William  Friend  and  Elizabeth 
Friend  his  wife,  and  in  default  of  appointment,  to  the 
use  of  trustees,  tht'ir  hi'irs  and  assigns,  upou  trost  to 
receive  the  rents  and  divide  thn  same  equally  betwesn 
the  six  daughters  of  Biohard  Marden  Moray  (s 
brother  of  the  said  Blisabeth  Friend)  and  the  son  of 
B.  M.  Morey,  and  their  respective  assigns,  share  and 
share  aUke  as  tenants  in  common  for  their  respeotive 
lives.  And  aft^r  the  respective  deaths  of  the  said  six 
daughters  and  the  son  of  B.  M.  Morey  as  they  should 
resfMctlvely  die  upon  trust  to  convey  the  share  of 
such  one  or  more  of  them  so  dying  unto  and  equally 
between  their  children  on  attaining  the  a^e  of  twenty- 
one  years  and  their  respective  heirs  and  assigns  ss 
tenants  in  common  per  stirpes.  And  it  wae  provided 
that  in  default  of  issue  tanng  vested  interests  of  any 
of  the  six  daughters  and  sou  of  the  said  B.  M.  Morey, 
then  the  share  whether  original  or  acoruinn^  of  him  or 
her  so  dying  in  the  said  hereditaments  and  the  reels 
thereof  should  go  to  the  survivors  and  survivor  a&d 
their,  his,  or  her  issue  respectively. 

The  said  Elizabeth  Friend  died  on  the  23rd  of 
September,  1836,  without  haviog  exercised  her  power 
of  appointment,  and  t&e  said  William  Friend  died  on 
the  29tti  of  September,  1836.  leaving  the  six  daughten 
and  James  Wiiite  Morey,  the  son  of  E.  M.  Morey,  him 
surviving. 

By  indenture  of  the  29th  of  November,  1848,  ths 
said  James  White  Morey  conveyed  to  the  testator, 
James  Inman,  and  his  heuns  and  assigns,  his  imdivided 
seventh  share  during  his  life  in  the  said  hereditamenti. 
By  his  will  dated  the  15tti  of  November,  1852,  Jamfi 
Inman  devised  (8ubj«ict  to  a  life  estate  in  favour  of  his 
wife  Mary  Inman)  his  share  in  the  said  hereditaments 
and  in  the  rents  thereof,  which  he  purchased  from 
J.  W.  Morey,  unto  his  trustees  upon  trust  to  receive 
his  share  of  the  rants  and  apply  the  same  ia  the 
manner  thereinafter  directed.  And  upon  farther 
trusts  if  the  trustees  should  think  it  desirable  or 
beneficial  to  sell  his  share  in  the  said  hereditaments 
or  in  the  rents  thereof  and  to  stand  poasesaed  of  the 
proceeds  upon  trust  to  invest  and  apply  the  inteiest 
and  until  the  sale  the  said  share  of  the  rents  for  the 
use  of  his  grandson  Mathew  Inman,  the  issue  of 
testator's  son  Mathew  Inman  and  Matildsk  bis  wife, 
in  such  mtinner  as  they  should  think  proper  in  pro- 
moTiDg  his  education  and  advancement  in  life.  An^ 
upon  further  trust  to  pay  and  transfer  the  testator's 
share  in  the  said  rents  and  securities  in  vrhioti  tlie 
produce  thereof  should  have  been  invested  uoto  his 
grandson  Mathew  Inman  as  and  when  he  sbonw 
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attain  twenty-fiTe  yeftn,  or  i|  the  tnutees  •hoold 
deem  it  deeirable  to  Msign  the  lame  to  him  at  eaoh 
earlier  period  ai  they  might  deddeon. 

The  teetator,  Jamet  Inman,  died  on  the  7tli  of 
F<*braary,  1859,  and  ICarv  Inman,  his  widow,  died  on 
the  27th  of  December,  1870. 

ICathew  Inman,  the  gnaidaon,  died  on  the  9th  of 
May,  1886,  intestate,  and  after  his  death  his  share  of 
the  income  was  retained  by  the  trustees  of  the 
settlement  of  1836.  and  was  nltimatelj  represented  by 
the  sum  of  £944  16fl.  6d. 

J.  W.  Morey  died  on  the  3rd  of  An«Qst,  1901. 

This  summons  was  now  brought  by  the  tmstees  of 
the  will  of  James  Inman  to  have  it  determined 
whether  upon  the  tme  construction  of  the  will  the 
interests  in  the  nature  of  an  estate  pur  autre  vie  of 
the  testator  in  the  abore  hereditameots  devised  by 
the  testator  to  his  trustee  upon  trusts  in  f aTour  of 
his  grandson  M«thew  Inman,  devolved  upon  the 
death  of  the  said  ICathew  Inman  intestate  on  the 
heir-at-law  of  the  said  Mathew  Inman  or  how  other- 


B.  J.  Parker,  for  the  trustees. 

W.  B.  Sheldon,  for  the  plaintiffs,  argued  that  the 
interest  of  Aiathew  Inman  in  the  estate  pur  autre  vie 
.devolved  upon  hi4  administrator  as  part  of  bis 
personal  estate.  There  was  no  authority  in  Bngland 
for  the  statement  that  once  you  had  an  estate  pur 
autre  vie  it  remain^  of  the  samo  quality  however  far  it 
desoended.  The  Irish  cases  might  not  agree,  but  they 
were  not  btndiog  authorities  on  an  BogUsh  court. 
The  case  of  King  v.  King.  [1899]  1  Ir  B  30,  was 
inooosistent  with  tho  decision  in  Eirl  of  Mount  Cashell 
V.  More-Snyth,  [1896]  A-  0.  158,  44  W.  K.  Dig.  11. 

Oounsel  alio  referred  to  the  cases  of  Beynolde  v. 
Wright,  9  W.  E.  211.  2  D^  Q.  P.  &  J.  690;  Doe  d. 
Blake  v.  LuxUm,  6  T.  B.  289. 

Theobald,  K.C.,  aod  G.  H  Paice,  for  the  defendaut, 
argued  that  the  intestate's  interests  devolved  upon  his 
h^ir-at-law,  and  ref«<rred  to  the  cssas  of  Wall  v. 
Byrne,  2  Jo.  &  Lat.  118,  and  King  v.  King. 

Oounsel  distmguished  the  cases  of  Philpotte  r, 
Jainee,  3  Doagl.  426,  and  Doe  d»  Lewie  v.  Lewis,  9 
M.  &  W.  662. 

SwiBFBir  Bady,  J.— The  qu«siion  which  arises  on 
the  present  summons  is  whether  the  interest  of  James 
Inman  in  the  nature  of  an  estate  pur  autre  vie  in 
oertaxn  hereditaments  devolved  on  the  death  of 
Mathew  Inman  intestate  upon  the  heir-at-law  of 
Mathew  Inman  as  special  occupant  or  upon  his 
administrator  as  ptrt  of  the  intestate's  personal 
estate.  [Sis  lordship  then  stated  the  facts,  and  pro- 
ceeded :]  It  is  not  disputed  that  the  effect  of  the 
testator's  will  was  to  p«ss  to  the  testator's  grandson, 
Mathew  laman,  the  whole  of  the  estate  pur  autre  vie. 
Bat  it  is  oonteoded  on  the  part  of  Mr.  Theobald 
that  it  passed  to  Mathew  loman  ai  freehold 
so  as  to  hsve  the  same  l«*gal  effect  as  if 
devised  to  him  and  his  heirs;  and  so  oa  the 
death  of  Mathew  Inman  intestate  hit  heir-at- 
law  was  eutitl  d  to  ent«9r  as  sp-cial  oo'.upant. 
Oa  the  other  htod.  it  is  contended  ch«t  thnre  is 
nothing  on  the  face  of  the  will  to  show  that  the  heir 
takes  as  special  ocoup%ut.  and  therefore  the  rale 
provides  thiat  the  interest  passes  to  the  ezecntor  or 
administrator  of  Mathew  In  man  by  virtue  of  the 
Wills  Act  (7  WilL  4  aod  1  Yic  .  c.  26),  s.  6.  Noi^, 
before  the  Statute  of  Frauds  (29  Oar.  2,  c.  3],  an 
estate  pur  autre  vie  was  not  devisable.  Then  the 
Statate  of  Frauds  for  the  first  time  made  estates 
pur  autre  vie  devisable,  but  the  heir  took  before 
the  statute  as  well  as   afterwards,  when  he  took 


as  special  occupant,  as  such  and  not  bjr  desoenti 
as  is  clearly  shown  in  Lord  Kenyon's  judgment 
in  Doe  d,  Blake  v.  Luxton,  6  T.  B.,  at  p.  291 :  <*  These 
questions  on  estates  pur  autre  vie  do  not  frequently 
arise.  Such  estates  certainly  are  not  estates  of 
inheritance  :  they  have  been  sometimes  called,  thongh 
improperly,  descendible  freeholds,  because  the  heir-at- 
law  does  not  take  by  desQent.  If  an  action  at  common 
law  had  been  brought  against  the  heir  on  the  bond  of 
his  ancestor,  he  might  have  pleaded  riene  per  descent, 
for  these  estates  were  not  liable  to  the  debts  of  the 
ancestor  bsfore  the  Statute  of  Frauds."  So  that  if  the 
heir  entered  as  special  occupant  he  was  not  liabls  for 
the  debts  of  his  ancestor — i.e.,  for  such  of  the  debts  of 
his  ancestor  as  he  would  have  been  liable  for  according 
to  the  then  state  of  the  law  in  case  he  took  assets  by 
descent.  But  he  would  have  been  liable  for  those  debts 
of  his  ancestor  that  were  secured  by  bond  or  covenant 
expressly  provided  for  by  the  Act.  Section  12  of  the 
Statute  of  Frauds  enaotod  *'  that  any  estate  jiur  a/utre 
vie  shall  be  devisable  by  will  •  .  •  and  if  no  such 
devise  thereof  be  made,  the  same  shall  be  ohar|;eable 
in  the  hands  of  the  heir  if  it  shall  come  to  him  by 
reason  of  a  special  occupancy,  as  assets  by  descent, 
as  in  case  of  lands  in  fee  simple."  I  read  th«t  as 
meaning  not  that  before  the  statute  the  heir  would 
take  those  assets  as  assets  by  descent,  but  that  after 
the  passing  of  the  Act  they  should  be  liable  as  assets 
as  if  they  had  been  assets  by  descent  in  the  same 
manner  as  in  the  case  of  lands  in  fee  simple. 

Then  the  statute  goes  on  to  say  ''  and  in  case  there 
be  no  special  occupant  thereof  it  shall  go  to  executors 
or  administrators"  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant,  and  shall  be  assets  in 
their  bands."  Then  the  subsequent  questi^m  arose  ai 
to  whether  after  the  pa v  meat  of  the  debts  of  the 
intestete  the  executors  took  beneficially,  and  that 
matter  was  dealt  with  by  the  statute  of  George  II. 
(14  Geo.  2,  c.  20),  under  which  they  took  after  pay- 
ing the  debts  for  the  benefit  of  the  next-of-kin. 
Now,  these  provisions  are  subRtautially  reenaced  by 
the  Wills  Act,  so  that  I  am  of  opinion  that  it  is  not 
sufficient  to  show  that  the  intestate  Mathew  Inmsn 
took  the  whole  of  the  estate  pur  autre  vie  which  the 
testator,  James  Inman,  had.  It  may  be  that 
he  took  it  in  a  certain  sense  to  descend, 
but  the  heir-at-law  would  not  have  taken  it 
by  descent;  the  heir-at-law  must  tske  as  a 
special  occupant,  and  if  he  has  not  a  sufficient 
interest  under  the  will  as  a  special  occupant  t&en  it 
goes  to  the  executor  or  administrator.  Ifow,  it  has 
been  contended  on  the  authority  of  cases  in  Ireland 
that  where  the  whole  of  the  estate  pur  autre  vie  is 
vested  by  terms  of  the  grant  or  devise  in  an  mtestate, 
then  the  heir  is  entitled  to  take,  and  in  any  case  it  is 
said  that  the  cases  of  Wall  v.  Byrne  and  King  v.  King 
do  go  that  length.  Thn  first  was  decided  before  the 
recent  decision  of  Earl  of  Mount  Cashell  v.  More^Smythf 
but  King  v.  King  was  decided  after. 

As  decisions  of  the  courts  in  Ir<»land  they  are  not 
binding  on  me,  and  if  they  conflict  with  Boglish 
decisions  I  should  decline  to  follow  them,  and  there- 
fore proceed  to  consider  the  £  glish  cases.  In  the 
case  of  Philpotte  v.  James  Batler,  J.*s,  view  was 
that  the  plaintiff  took  as  heim  of  a  denceodiblH  free- 
hold, la  the  case  of  Doe  d.  Lewis  v.  Lewis,  Baron 
Parke  said  :  "  Now  here  th^re  is  no  special  occupant, 
the  title  of  the  first  lessee  having  been  put  an  end  to 
by  the  will,  the  land  has  been  held  under  a  tenancy 
pur  autre  viettW.J,  Le ^fU,  the  son,  and  his  assigns ; 
and  as  he  died  without  creating  any  assigns,  the 
property  goes  to  his  personid  representative."  Mr. 
Theobald  sought  to  distinguish  tUs  case,  but  in  my 
•pinion  the  result  would  have  been  the  same  had  the 
word  a  signs  not  been  mentioned,  aikd,  consequently. 
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there  being  no  speoial  oocapant,  the  whole  would  have 
gone  to  the  ezeoator. 

Therefore,  as  it  appears  to  me,  X  have  to  choose 
between  the  Irish  and  BngUsh  oases,  becaose 
certainly  the  recent  case  in  the  House  of  Lords 
{Earl  of  Mount  Cashell  v.  More- Smyth)  does 
not  throw  any  donbt  whatsoever  on  the 
BnffUsh  decisions.  In  my  opinion  there  is 
nothing  whatever  on  the  face  of  the  will  in  question 
to  enUtle  the  heir  to  claim  as  special  occupant. 
The  whole  of  the  interest  is  given  to  Mathew  Inman. 
and  there  the  matter  is  left  at  large.  Tinder  the 
Wills  Act,  as  there  is  no  special  occupant,  the 
property  goes  to  the  administrator.  If  that  were 
all,  I  am  of  opinion  that  the  administrator  would  be 
entitled  to  take.  But  it  is  argued  further  that  the 
administrator  would  only  take  from  the  date  ot  the 
grant  of  administration,  and  that  there  was  an 
interval  between  the  day  of  death  and  the  day  on 
which  administration  was  granted.  I  understand 
that  no  legal  pergonal  representative  has  yet  been 
actually  constituted.  But  there  is  no  occupancy 
here.  The  trustees  under  the  original  deed  of  1836 
were  entitled  to  hold  and  enjoy  the  property,  and  to 
receive  rents,  and,  in  my  opinion,  they  held  a  one- 
seTcnth  share  of  the  rents,  and  still  hold  from  the 
date  of  the  death  of  Mathew  Inman  in  1896  in  trust 
for  the  legi4  pononal  representatiye  of  Mathew 
Inman  when  constituted  as  part  o!  his  personal 
estate. 

Solicitors,  Paioe  &  OroM^  for  all  parties. 


K  B.  Div.  \ 

(Lord  Alverstone,  L.O.J.,  and  >  Oct.  23. 

Wills  and  Ghannell,  JJ.)      ) 

OsicsKiBE  Union  v.  Ohoblton  Union,  (a.) 

Foot  law ^  SOtlemerU-^  Irremovability^  PcUient  in 
hoepital^Poor  Law  Removal  Act,  1846  (9  &  10  Vict. 
c.  66),  s,  I— Poor  Law  Amendment  Act,  1876  (39  <& 
40  Vict.  c.  61),  $.  34. 

T?ie  word  "  hospital "  in  section  1  of  the  Poor  Law 
Bemoval  Act  includes  any  institution  w/iere  patients  are 
medically  treated.  Therefore  where  an  epileptic  was  sent 
hy  his  friends  to  a  home,  whose  object  wcu  to  cure  patients 
mainly  by  outdoor  exercise  and  recreation. 

Held,  that  it  was  a  **  hospital "  within  the  meaning  of 
the  section,  and  that  residence  for  seven  years  in  the  home 
did  not  give  the  patient  a  settlement  in  the  union  where 
tJie  home  was  situate. 

Oase  stated  by  content  and  by  order  of  Budknill, 
J.,  in  pursuance  of  12  &  13  Vict.  c.  45,  s.  11. 

The  special  case  set  out  the  following  facts : 

A  pauper  named  H.  Coxon  was  in  1893  sent  to  a 
home  for  epileptics  m  a  township  in  the  Ormskirk 
Union  and  remamed  there  for  seven  years.  He  then 
became  an  inmate  of  the  respondent's  workhouse. 

On  the  10th  of  January,  1902,  an  order  was  made 
by^  two  justioes  adjudging  his  settilement  to  be  in  tfc  e 
union  of  Ormskirk  by  reason  of  his  seven  year*' 
residence  there,  and  ordering  his  remoral  there. 
The  home  in  quebtion  was  founded  by  one  H**nry 
Oox  and  endowed  by  him  with  the  sum  of  £2,000. 

(a.)  Beported  by  G.  G.  Wilbbaham,  Esq.,  Bai» 
rister-at-Law. 


Its  object  was  to  secure  epileptics  a  home  when  tiuy 
would  have  the  benefits  of  hospital  treatment  as  vdl 
as  a  healthy  outdoor  life  and  suitable  recreatioiu. 
Its  property  osnsieted  of  buildmgs  and  five  screi  of 
land.  There  was  attached  to  the  home  a  large 
medical  staff.  The  average  number  of  pati(*ntB  wai 
120,  who  were  divided  into  three  classes,  the  third 
and  largest,  to  which  Ooxon  belonged,  paying  7s.  6i 
a  week,  this  sum  being  provided  by  his  relativea. 

By  9  &  10  Yiqt  c.  66,  s.  1  it  is  provided  as  followi: 
"  That  from  wad  after  the  passii^g;  of  the  Act  no  pezson 
shall  be  removed  from  any  parish  in  which  any  sooh 
person  shall  have  resided  for  five  years  next  before  the 
application  for  such  warrant :  Provided  always  that 
the  time  during  which  such  person  shall  be  .  .  . 
a  patient  in  a  hospital  shall  be  for  all  parpoeei 
excluded  in  the  computation  of  time  heraabefore 
mentioned.*' 

And  by  39  &  40  Yict.  c  61,  s.  34,  it  is  provided 
as  follows :  '*  Where  any  person  shsll  have  resided 
for  the  term  of  three  years  in  any  parish  in 
such  manner  and  under  such  ciroumstancsB  u 
would,  in  accordance  with  the  several  statutes  m 
that  behalf,  render  him  irremovable,  he  shall  bs 
deemed  to  be  settled  therein." 

F.  F.  Byrne,  for  the  appellant  union. — The  question 
here  is,  was  the  home  **  a  hospital "  within  the  mean- 
ing of  the  ActP  A  hospitial  is  any  place  where 
patients  reoeive  medical  or  surgical  treatment,  and 
the  Maghull  Home  was  a  hospital  in  that  sense,  and 
the  fact  that  the  patients  or  their  relatives  paid  sab- 
scriptions  does  not  change  its  charactw. 

Brooke  Little,  for  the  respondent  union. — ^The  word 
hospital  implies  a  place  entirely  or  mahily  for  mediosl 
treatment,  and  does  not  apply  to  a  home  of  thii 
description,  where  the  central  idea  was  to  core 
patients  by  rational  work  and  recreation.  The  wordi 
"confined  in  a  hospital *' must  imply  some  element 
of  compulsion. 

He  referred  to  St.  OlaveU  Union  t.  CanUrbury 
Union,  45  W.  B.  302, 629  [1897]  1  Q.  B.  438,  682. 

Lord  Alyerstonb,  L.O.J.-- This  is  an  important 
point  on, which  we  have  not  had  the  assistance  of 
authorities.  The  question  here  is,  not  if  the  pauper 
has  acquired  a  settlement  in  the  Ohorlton  Union  bat 
whether  we  ought,  on  tiie  facts  before  ns,  to  order 
him  to  be  removed  to  the  Ormskirk  Union. 
That  depends  on  the  terms  of  9  &  10  Vict  c 
66.  s.  1.  I  cacnot  lay  down  exhaustively  the  reasons 
for  that  section,  but  speaking  broadly  it  provides  that 
residence  for  certain  specified  objects  shall  not  count 
to  wnrds  the  period  of  residence  necessary  to  acqaire  a 
settlement.  In  the  present  case,  the  man's  friends 
sent  him  to  this  home,  where  he  was  treated  by  a  com- 
petent medical  staff.  Speaking  for  myself,  I  think 
that  the  words  of  this  section  did  not  exclude 
this  class  of  institution.  It  would  be  narrow- 
ing the  word  "hospital"  down  too  muoh  to 
say  that  a  home  of  this  character  was  not  a 
hospital.  Th«*re  are  many  undoubted  hospitals  which 
receive  paying  patients.  I  do  not  thmk  that  tunre 
is  sufficient  for  us  to  order  the  removal  of  the  p*nper. 

Wills.  J.— I  agree.  It  is  true  that  the  man  went 
voluntarily  to  the  home,  but  there  is  iu  all  suoh  oases 
an  element  of  compulsion.  It  seems  to  me  that 
tue  resident  of  this  man  in  the  home  differed  from 
the  kind  of  residence  meant  by  the  Act,  which  is  the 
residence  of  a  man  pursuing  Uie  ordinary  vocations  of 
life.  It  would,  in  my  opinion,  be  unfair  to  the  onions 
where  they  are  situate  to  make  residence  in  these  large 
^ homes  reddence  for  the  purpose  of  a  settlement. 
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CKAnnBLL,  J.— rl  Agree* 

Appealed  allowed* 

Solioiton,  Bowdiffe,  Bawle,  S  Co.,  for  Alfred 
Diekiruon,  Ormakiik;  Gibson  dk  Weldon,  for  T,  H. 
Wild,  Mancherter. 


(Bigham^d  Sog,  JJ.)  1  ^^y  ^''  '^^' 

Bbx  v.  Hollovay  (Gk>YBRiroB  of). 
Ex  parte  SiLETn.  (a.) 

^xfnui^ion — Extradition  treaty  with  Belgium — Fugitive 
criminal  pleads  an  alibi — More  evidence  to  support 
defence  forthcoming  since  committed — Jurisdiction  of 
the  oourt  to  consider  such  evidence— ^ISMhetki  corpot — 
Froeedure^Extradition  Act,  1870  (33  &  34  Vict.  c. 
52),  ss.  9i  10,  11. 

In  an  extradition  case  where  a  magistrate  hcu  juris- 
diction  to  commit^  and  where  there  is  any  evidence  to 
Justify  a  committal  the  court  has  no  jurisdiction  to 
review  t?ie  questwn  whether  tJie  magistrate  httd  properly 
exercised  his  discretion  or  not. 

Therefore,  the  court  can  only  on  an  application  for  a 
habeai  oorpns  entertain  the  question  of  tne  jurisdiction 
of  the  magistrate  to  commit  under  sections  10  and  II  of 
the  Extradition  Act,  1870,  and  decide  whether  the  crime 
charged  comes  within  the  Act  or  whether  it  is  an  offence 
of  a  political  character,  and  the  question  whether  there 
was  evidence  to  support  the  magistrate's  decision. 

The  fact  that  there  is  fresh  evidence  forthcoming  which 
was  not  before  the  magistrate,  and  which  might  have 
affedtod  his  mind,  is  no  ground  for  granting  a  habeas 
oorpoa* 

Bale  calling  on  the  governor  of  hie  Majesty's  prison 
at  Holloway  to  show  canse  why  a  writ  of  naheas 
corpus  should  not  iisae  directed  to  him  t>  bring  up 
one  Goiseppe  Siletti  before  the  ooart. 

The  rule  nisi  for  Jiaheas  corpus  had  been  obtained  at 
the  instance  of  one  Siletti,  who  had  been  <5bmmitted 
to  Holloway  prison  to  await  extradition  to  Belgium. 

Ttie  ground  upon  which  the  rule  had  been  granted 
was  tiiat  since  the  magistrate's  decision  eyideuoe  had 
been  forthcoming  which  might  have  affected  his  mind 
in  favour  of  the  prisoner. 

At  the  hearing  before  the  magistrate  the  evidence 
as  to  the  identity  of  Siletti  as  the  person  who  was 
guilty  of  the  alleged  fraud — ^taking  property  by  a 
trick — in  Belgium,  consisted  chiofly  of  a  pbotograph, 
which  was  sworn  to  by  the  witnesses  as  being  the 
nhotograph  of  the  person  who  had  committed  the 
fraud. 

Since  the  order  of  committal  was  made,  however, 
Siletti  had  brought  forward  certain  documents  for 
the  purpose  of  showing  that  at  the  time  when  the 
fraud  was  committed  he  was  serving  in  the  Icalitn 
armv,  and  did  not  obtain  his  discharge  uutil  some 
ten  days  after  the  fraud  «7as  comuiitted  in  Bnli^ium. 

There  admittedly  was  a  question  to  be  investigated 
before  the  warrant  of  the  t(H)retary  of  state  was  drawn 
up  handing  over  the  prisoner  to  the  authorities  for 
trial  ia  Belgium  and  it  <vas  not  contended  that  this 
micht  not  be  a  case  of  mistaken  identity. 

The  prosecution  had  therefore  communicated  this 
drcnmstanoe  to  the  Belgium  authorities,  and  a  tele- 


(o.)  Beported  by  Ebskinb  Bbid,  Eiq.,  Barrister-at- 
Law. 


gram  had  been  received  from  the  Belgium  embassy 
to  the  effect  that  they  were  getting  witnesses  over  who 
would  be  able  to  put  the  queitton  beyoud  doubt  as  to 
whether  there  had  been  a  mistake  as  to  the  identity 
of  the  prisoner. 

Meanwhile  Siletti  had  obtained  the  rule  which  now 
came  on  for  argument. 

By  section  10  of  the  Extradition  Act,  1870^  it  is 
provided  that  "in  the  case  of  a  fugitive  criminal 
accused  of  an  extradition  crime,  if  the  foreign  warrant 
authorizmg  the  arrest  of  such  oriminid  is  duly 
autheutioatsd,  and  such  evidence  is  produced  as 
(subject  to  the  provisions  of  this  Act)  would, 
according  to  the  law  of  England,  justify  the 
committal  for  trial  of  the  prisoner  if  the  cmne  of 
which  he  is  accused  had  been  committed  in  Eogland, 
the  police  magistrate  shall  commit  him  to  prison,  but 
otherwise  shaU  order  him  to  be  discharged. 

"If  the  magistrate  commits  suoh  criminal  to 
priion  he  shall  commit  .him  to  the  Middlesex  house 
of  detention  or  to  some  other  prison  in  Middlesex, 
there  to  await  the  warrant  of  a  secretary  of  state  for 
his  surrender,  and  shall  forthwith  send  to  a  secretary 
of  state  a  certificate  of  the  committal  and  such  report 
upon  the  case  as  he  may  think  fit.  " 

Section  11 :  '*  If  the  polioe  magistrate  commits  a 
fugitive  criminal  to  prison,  he  shall  inform  such 
criminal  that  he  will  not  be  surrendered  until  after 
the  expiration  of  fifteen  Hays  and  that  he  had  a  right 
to  apply  for  a  writ  of  habeas  corpus. 

*<  XJpon  the  expiration  of  the  s*id  fifteen  days,  or  if 
a  writ  of  habeas  corpus  is  issued,  after  the  decision  of 
the  court  upon  the  return  to  the  writ,  as  the  case 
may  be,  or  after  such  further  period  ai  may  be 
allowed  in  either  case  by  a  secretary  of  state,  it  shall 
be  lawful  for  the  secretary  of  state,  by  warrant 
under  his  hand  and  seal,  to  order  the  fugitive 
criminal  (if  not  delivered  on  the  decision  of  the 
court)  to  ba  surrendered  to  such  person  as  may  in 
his  opinion  be  duly  authorized  to  receive  the  fugitive 
criminal  by  the  foreign  state  from  which  the 
requisition  for  the  surrender  proceeded,  and  such 
fugitive  criooinal  shall  be  surrendered  acc(ndingly." 

Sir  B.  B.  Finlay,  A.G.  (H.  Sutton  with  him),  for 
the  Grown. — ^The  rule  should  be  discharged,  for  this 
is  practically  an  application  for  the  court  to  review, 
and  if  it  thinks  fit  reverse,  the  decision  of  the 
magistrate  upon  the  production  of  evidence  not  forth- 
coming at  the  hearing  before  the  magistrate.  But 
the  court  hai  no  jurisdiction  to  interfere  with  the 
order  of  the  magistrate  seeding  a  man  to  prison  on  such 
a  charge  as  this  except  under  ciroumst«noes  which  do 
do  not  exist  here.  Once  a  magistrate  has  committed 
the  man  to  prison,  the  order  for  his  b^'ing  handed 
over  to  the  Belgium  authorities  or  discharged  rests 
entirely  with  the  Home  Secretary.  The  court  can  only 
review  a  magistrate's  decision  where  there  is  a 
question  of  jurisdiction  involved — for  instance,  if  the 
offence  charged  was  alleged  to  be  of  a  political 
chtraoter  or  it  was  said  that  the  man  was  a  British 
subject :  Guerin's  case,  37  W.  R.  269  60  L.  T.  Bep. 
538  ;  CasticnVs  case,  39  W.  B.  202,  [1891]  1  Q.  B.  149. 
In  Castioni^s  case  the  observations  of  Denman  and 
Hawkins,  JJ.,  relied  on  by  the  other  side,  which 
appear  to  sugg^t  that  the  court  might  review  on 
grounds  other  than  that  of  the  questioned  jurisdic- 
tion of  the  magistrate,  are  merely  obiter,  and  are 
opposed  to  the  d^'oisionsin  Arton^s  case,  44  W.  B.  351, 
[1896]  1  Q.  B.  509 ;  £^0;  parte  Huguet,  29  L.  T.  B^. 
41 ;  and  In  re  Meunier,  42  W.  B.  637,  [1894]  2  Q.  B. 
415. 

H.  G,  Booth,  in  support  of  the  rule. — ^The  prisoner's 
discharges  prove  that  at  the  time  of  the  crime  he  was 
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Beiring  in  the  Italian  Army,  and  great  injostioa 
wnld  be  done  if  the  order  for  oommitt«l  stands 
nnreviewed.  [Str  B.  B.  Ftn/ay.— No.  it  is  not  impera- 
ti^  on  the  secretary  of  state  to  make  the  order,  and 
I  will  see  that  the  prisoner  does  not  suffer  if  the 
role  is  discharged.]  The  oonrt  has  power  to  review 
the  evidence  npon  which  a  m^n  was  committei  by 
the  magistrate  to  take  his  trial  abroad.  [Biohah  J. 
— ^What  is  your  authority  for  saving  so?]  By 
section  11  of  the  Extradition  Act,  1870,  the  accused 
can  apply  for  a  writ  of  habeaa  corptu  as  of  right, 
and  therefore  the  Act  which  gives  him  that  right 
.  must  by  implication  give  the  court  power  to 
adjudicate  upon  the  writ.  That  would  appear  to  be 
the  view  of  Denman  and  Hawkins,  J  J*,  from  the 
observations  they  made  in  their  judgments  in 
CoitionCs  case.  That  case  was  decided  in  1891  and 
h%s  not  been  dissented  from,  nor  has  the  point  been 
directly  raised  since  in  another  case.  The  rule  ought, 
therefore,  to  be  made  absolute. 

BiGHAM,  J.— The  rule,  I  think,  must  be  discharged. 
The  accused  in  this  case  has  the  right  which  all 
persons  accused  before  a  magistrate  have— the  right  to 
apply  for  a  habeas  corpus,  Tne  Extradition  Act 
does  not  give  him  that  right.  He  has  it  already 
at  common  law.  The  Extradition  Act  merely 
gives  him  the  right  to  be  informed  of  the  fact 
that  he  may  exercise  the  power  of  applying  for  a 
habeas  corpus  if  he  chooses  to  do  so.  Then,  if  he  applies 
for  a  habeas  corpus  and  obtains  a  rule,  the  question 
arises,  what  points  may  be  taken  upon  the  argument 
of  the  rule  P  For  my  part  I  think  the  only  question 
that  this  court  can  entertedn  is  the  question  of  juris- 
diction, and  applying  that  observation  to  this  par- 
ticular Act.  all  tiiiat  the  accused  person  may  say  is 
that  the  crime  with  which  he  was  charged  was  not  a 
crime  within  the  meaning  of  the  Extradition  Act — 
t.e.,  that  it  did  not  come  within  the  class  of  offences 
contemplated,  or  that  it  was  an  oflbnce  of  a  political 
character,  and  therefore  was  outside  the  Act  altogether. 
He  may  also  say  that  there  was  ab«olut«lv  no  evid*inc8 
upon  which  the  magintrate  could  exercise  his  discretion 
as  to  wheth«>r  he  would  commit  or  not.  These  things 
he  may  «ay ;  but  I  am  dearly  of  opinion  that  there 
is  one  thing  he  cannot  say,  and  that  is  that  there  is 
evidence  one  way  or  the  other,  and  that  this  court 
ought  to  enter  into  the  consideration  as  to  whether 
the  magistrate  has  exercised  his  discretion  as  to  it 
properly.  That  he  caonot  say.  Ic  is  said  that  the 
judgments  in  the  case  of  In  re  Oastioni  show  that  the 
court  can  enter  into  the  question  of  the  weight  of 
evidence  and  can  review  the  decision  of  the  magis- 
trate. For  my  part  I  do  not  think  that  the  learned 
jodflces  ia  that  case  meant  to  say  anythirg  of  the 
kind.  If  they  mean  to  say  that,  I  am '  of  opinion 
that  their  judgment  in  that  respect  was  obiter  and 
was  contrary  to  a  long  course  of  decisions  which  have 
been  brought  by  the  Attorney-General  to  our  atten- 
tion. Therefore  I  think  that  this  rule  ought  to  be 
discharged. 

Dabling,  J.— I  concur.  With  r^'gard  to  the  state- 
ment that  it  is  only  upon  question'*  of  jurisdiction 
that  this  court  can  interfere,  I  rhink  jurisdicdoa  is  not 
quite  the  right  word  to  use.  It  is  uiied  by  my  brother 
Btgham,  as  I  understand  it,  to  cover  a  good  deal 
m  re  than  is  usually  meant  when  we  use  the  word 
jurisdiction  in  ordinary  caeef.  It  is  used  to  cover 
want  of  jurisdiction  in  the  magistrat«v^that  is,  want 
of  that  which  would  properly  be  called  juiiidiction. 
It  is  also  used  to  cover  ihe  caie  of  there  being  no 
evidence  against  the  aooused  at  all;  and  where 
there  was,  in  the  opinion  of  this  court,  no  evidence 
against    ihe    aocuaed,    not    even    a*  primd    facie 


c«8«i  against  him«  in  suoh  a  case  as  that  this  cmrt 
would  go  into  the  matter,  and  on  ascertaining  th«t 
there  was  no  evidence  woul't  make  the  rule  absolute 
for  a  habeas  corpus.  The  alignment  in  support  of  th** 
rulA  which  we  have  heard  comes  to  this— that  under 
this  statute  we  have  to  discharge  an  absolutely 
diffrrent  duty  from  that  which  we  should  discbarge 
on  the  argument  of  a  rule  for  a  lutbeas  corpus  appUoi 
for  by  a  person  in  respect  of  committal  for  a  crims 
committed  in  England.  I  do  not  see  anything  in  thu 
Extradition  Act  to  support  that  contention*  It  may 
be  that  it  might  be  necessary  to  go  into  fresh  evidenoe 
in  some  conceivable  case,  beioause  in  these  estraditton 
cases  it  may  be  necessary  to  apply  ff  reign  law  as  well 
a^  English  law,  for  this  reason,  that  it  has  to  be  asoer- 
taiced  that  the  offence  charffed  is  an  offence  by  the 
law  of  Kiffland  as  well  as  by  the  law  of  the  foreign 
country  vrhioh  applies  for  we  extradition.  If  the 
proposition   of   cnuns<'l  for  the   applicant  is  cue- 


ppUoatio 

finding  of  the  magistrate  was  against  the .  weight 
of  evidence.  In  my  opinion  to  do  so  would 
be  to  do  what  the  oonrts  have  never  yet  done. 
For  myself  I  do  not  think  we  are  overruling  what 
was  said  by  Dsnman  and  Hawkins,  JJ.,  in 
the  ease  of  Be  Gastioni,  but  if  what  we  are 
are  now  deoidiog  necessitates  our  differing  from  that 
case,  I  think  it  is  because  that  case  necessitates  our 
doing  so.  I  still,  however,  in  that  case  should  hold 
the  opinion  which  my  brother  Bigham  has 
expressed,  that  if  our  dMsion  is  in  conflict  with 
that  case,  then  it  seems  to  me  that  we  have  authority 
for  what  we  are  now  deciding  in  the  passage  which 
was  cited  to  use  in  Arton*s  case,  where  Lord 
Russell,  L.O. J.,  said :  **  We  are  not  a  court  of 
aoppal  on  questions  of  fact  from  the  magistrate. 
We  have  only  to  see  that  he  had  such  evidence 
before  him  as  gave  him  authority  and  jurisdiction 
to  commit "  Here  it  is  plain  the  magistrate  had 
authority  to  commit.  It  is  not  alleged  that  he  bad 
not.  He  had  jurisdiction  to  commit,  and  we  have 
only  to  see  whether  he  had  such  evidence  before  him 
as  justified  him  in  exercising  that  authority  and 
jurisdiction.  It  is  really  not  oontendud  that  he  had 
not  What  is  contended  is  that  if  he  had  had  eoms- 
thiog  else  before  him,  then  he  would  not  have  cons- 
mitted.  It  seems  to  me  that,  when  the  mmtter  is 
put  in  that  way,  it  is  perfectly  plain  that  this  rule 
ought  to  be  diecharged. 

Bale  discharged. 

Solicitor  foe  the  applicant,  J^  Weaver  Bumard* 

Solicitor  for  the  Cro  vd,  The  Treasury  SolidCor^ 
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(EEouYt  Of  appeal* 

From  Chan.  Diy.  ) 

(Yanghan  T^^iams,  Stirling,  and  [         Not.  19,  20. 
Gozena-Hardy,  L.JJ.)  ) 

Booth  v,  Nsw  Afbikandeb  Gold  Minixg  Co.  (a.) 

Company — Sale  to  intermediary  company — Besale  to  neio 
company —  Commission —  Underwriting  agreement  — 
Offtr  to  puhlic-^Companies  Act,  1900  (63  <fe  64  Vict. 
c  48),  «.  8  (1)  (2). 

A  company  sold  its  undertaking  on  the  terms  thctt  the 
purchasers  should  form  a  new  company  to  repwrchase 
the  property.  The  consideration  for  the  scUe  to  thepur^ 
chasers  was  to  he  shares  in  the  new  company,  and  the 
consideration  for  tike  resale  to  the  new  company  was  to  be 
the  same  number  of  shares  together  with  a  sum  in  cash. 
Tlte  purchasers  were  to  take  up  all  shares  that  were  not 
taken  up  by  members  of  the  old  company. 

Held,  that  the  proposed  cash  payment  was  a  payment 
hy  way  of  **  commission,  discount,  or  allowance  •  •  • 
171  consideration  of  .  ,  .  subscribing  ,  .  .  for 
.  .  .  shares  "  of  the  new  company  within  sub'Section 
2  of  section  8  of  the  Companies  Act,  1900,  and  that  tu 
i'ich  payment  was  not  authorized  by  the  articles  of  the 
n^w  company  it  was  not  vcUidated  by  sub-section  1  of  the 
aame  section. 

This  was  an  appeal  from  a  deoiaion  of  Swinfen 
Bady,J. 

As  the  action  was  oriffinally  constituted,  the 
plainfeiff,  who  held  1,000  fnlly  paid  up  shares  in  the 
New  Afrikander  Gold  Mining  Oo.  (limited),  applied 
for  an  injonotion  to  restrain  the  carrying  out  of  an 
agreement  for  the  sale  of  the  business  undertaking 
and  assets  of  the  company,  on  the  ground  that  such 
agreement  provided  for  we  imyment  of  commission 
for  underwriting  shares  in  violation  of  the  provisions 
of  section  8  (2)  of  the  Oompanies  Act,  1900. 

The  original  defendants  to  the  action  were  the  New 
Afrikander  Co.,  its  liquidator,  and  the  Associated 
Guarantors  (Limited).  The  capital  of  the  New 
Afrikander  Co.  was  £260,000  in  £1  shares,  of  which 
205,014  had  been  issued  and  were  fully  paid  up. 

The  agreement  in  question  was  made  between  the 
New  Afrikander  Gold  MiniDg  Oo.  and  the  Associated 
Guarantors,  and  was  dated  the  11th  of  July,  1902.  It 
provided  for  the  sale  of  the  undertaking,  business,  and 
asaets  of  the  New  Afrikander  Oo.  to  the  Associated 
Goarantors.  The  purchasers  undertook  to  form  a 
new  company,  which  has  since  been  incorporated 
imder  the  name  of  the  Afrikander  Gold  Mining  Oo. 
(1902),  to  repurchase  the  subject-matter  of  the  sale 
oo  the  terms  provided  in  a  draft  agreement  scheduled 
to  the  first  agreement.  The  Associated  Guarantors 
undertook  to  procure  that  the  new  company  would 
allot  sooh  number  of  its  shares,  to  be  of  the  value  of 
£1  each  with  128.  paid  thereon,  up  to  205,014  as  the 
old  company  or  its  liquidator  should  require,  to 
satisfy  all  liabilities  of  the  old  company,  including 
the  costs  of  a  proposed  liquidation.  Shareholders 
who  refused  to  take  shares  were  to  be  entitled  to  no 
compensation.  All  shares  allotted  to  the  old  company 
or  its  liquidator  which  members  of  the  old  company 
^Mlined  to  accept  were  to  be  taken  up  by  the 
Anodated  Guarantors. 

The  scheduled  agreement  fixed  the  price  to  be  paid 
hy  the  new  company  to  the  Associated  Guarantors  at 

£205,014  in  £1  shares,  with  12s.  paid  up,  out  of  a 

total  of  250,000  of  such  shares,  and  £12,300  in  cash. 
The  plaintiff  asserted  that  the  provision  for  this 

(a.)  Beported  by  J.  I.  STntUNG,  Esq.,  Barrister- 
at-Law. 


cash  payment  was  in  effioct  a  provision  for  payment 
of  conmiission  by  the  proposed  new  company,  and 
was  obnoxious  to  section  8  of  the  Oompanies  Act, 
1900,  and  that  it  invalidated  the  whole  agreement. 

Swinfen  Eady,  J.,  was  of  opinion  that  the  agree- 
ment did  provide  for  the  payment  of  an  ill^^  com- 
misiion ;  and,  though  that  payment  might  be&galized 
by  being  authorized  in  the  company's  articles  of 
association  and  disclosed  in  the  prospectus  when 
issued,  he  could  look  only  at  the  existing  state  of 
things.  He  thought,  therefore,  that  a  case  was 
shown  for  granting  an  interlocutory  in j  auction* 

The  defendant  company  appealed. 

On  the  hearinff  of  the  appeal  it  was  agreed  that 
the  appeal  should  be  treated  as  the  trial  of  the  action, 
and  for  the  purpose  of  deciding  the  whole  question 
the  new  company  of  1902  was  by  consent  adaed  as  a 
defendant,  and  a  shareholder  of  the  new  company 
was,  also  by  consent,  added  as  a  plaintiff  suing  on 
behalf  of  himwAlf  and  all  other  shareholders  in  the 
company,  and  the  statement  of  daim  was  treated  as  if 
amended  accordingly. 

Haldane,  K^C,  and  Sargent,  for  the  appellants. — 
This  case  is  one  of  a  sale  and  re-sale.  If  the  view 
taken  by  Swinfen  Bady,  J.,  is  correct,  no  sale  can  be 
made  for  shares  if  there  is  any  consideration  added 
to  induce  the  vendor  to  the  company  to  accept  pay- 
ment in  shares.  The  present  transaction  being  a  sale 
is  not  one  of  underwriting  at  alL  Oonsequentiy 
section  8  of  the  Oompanies  Act,  1900,  does  not  apply. 


But  if  it  should  be  held  to  apply,  then  it  is  submitted 
section  8. 


that  this  payment  is  protected  by  sub-section  1  of 


They  referred  to  EUder  v.  Dexter,  [1902]  A.  0.  474 ; 
Lydney  and  Wigpool  Iron  Ore  Co,  v.  Bird,  34  W.  B. 
749,  33  Oh.  D.  85. 

Hon.  E.  C,  MacnaghJten,  E.G.,  and  Sargent,  for  the 
Associated  Guarantors. 

Eve,  K.C.,  and  Beddall,  for  the  plaintiffs.— This  is 
not  a  simple  case  of  sale  and  re-sale.  The  Associated 
Guarantors  cannot  deal  with  the  property  except  in  a 
certain  way.  They  are  bound  to  contribute  the  8s.  per 
share  so  far  as  it  is  not  contributed  elsewhere.  The 
cash  payment  is  a  payment  to  them  for  doing  this,  and 
is  illegal  by  reason  of  sub-section  2  of  section  8  of  the 
Oompanies  Aot»  1900. 

Sargent,  in  reply,  cited  PosUethvfaite  v.  Port  Philip 
Gold  Mining  Co.,  38  W.  B.  246,  43  Oh.  D.  452. 

Yaughak  Williams,  L. J. — ^In  this  case,  if  it  were 
possible,  having  regard  to  the  alteration  made  in  the 
whole  question,  I  should  like  to  say  that  I  affirm  the 
dedsion  of  Swinfen  Bady,  J. ;  but,  really,  the  matter 
as  it  now  comes  before  us  is  so  utterly  different  from 
that  which  came  before  Swinfen  Eady,  J.,  that  I  do 
not  know  that  the  word  "affirm **  would  be  appropriate. 
In  these  circumstances  I  think  perhaps  tke  netter 
way  of  expressing  myself  is  to  say  that  as  the  claim 
is  now  framed,  having  regard  to  the  addition  of  a 
plaintiff,  the  addition  of  a  defendant,  and  the  altera- 
tion of  the  statement  of  daim,  I  think  that  the 
plaintiff  is  entitled  to  an  injunction.  Having  said 
that,  I  will  state  shortiy  what  the  nature  of  the  case  is. 

There  was  the  1898  company,  which  wanted 
£65,000  more  capital.  It  did  not  see  its  way  to 
getting  the  capital,  and  the  suggestion  was  made 
that  there  should  be  formed  a  new  company,  and 
the  shareholders  in  t^e  old  company  should  be 
entitled  to  te^e  shares  in  the  new  company  with  a 
liability  of  8s.  per  share,  12s.  being  paid.  Then  it 
was  suffgested,  and  very  properly  suggested,  that 
diareholders  do  not  like  to  come  in  in  that  sort  of 
undertaking  unless  they  are  sure  that  the  whole  of 
the  shares  thus  offered  are,  somehow  or  other,  going 
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to  be  taken  np.  It  would  obviously  be  a  rash 
thing  to  oome  in  and  take  your  proportion  of  shares 
if  it  were  likely  that  a  great  number  of  shares  would 
not  only  not  be  taken  by  your  co-shareholders  in  the 
old  company,  but  also  not  by  anybody  else.  In 
those  droumstanoes  it  was  proposed  that  the  taking 
up  of  the  shares  in  the  new  company — 205,000  odd 
shares — should  be  made  a  GertBonty.  One  very 
natural  way  of  making  that  a  certainty  would  have 
been  by  getting  gentlemen  of  position  and  solvency 
to  come  in  and  guarantee  the  taking  up  of  the  whole 
lot  of  these  shares.  Of  course,  people  will  not  do 
that  without  being  paid  a  commission  for  the  risks 
that  they  are  undertaking,  and  very  often  the  risk 
is  of  sudi  a  nature  that  &e  ordinary  brokerage  will 
not  at  all  meet  the  case.  Now  it  has  by  tbe  8th 
section  of  the  Act  of  1900  become  lawful  on  the 
conditions  therein  mentioned  to  pay  such  a  com- 
missioD  ;  and  the  question  that  we  have  to  determine 
here  is  whether  this  particular  payment  comes  as  a 
commission,  discount,  or  aUowanoe  within  the  2nd 
sub-section  of  section  8 ;  and  supposing  that  we  do 
so  hold,  then,  we  have  to  go '  on  and  say  whether 
this  payment  would  come  within  the  1st  sub-section  ? 

As  the  action  was  originally  brought  it  was  an  action 
by  a  Mr.  Booth,  a  shareholder  in  the  1898  company, 
and  he  wanted  an  injunction  granted  which  very 
probably  through  the  absence  of  the  new  company  he 
wa«i  not  entitl^  to  have  ;  but  since  everybody  here  is 
anxious  to  get  a  decision  on  this  section,  a  shareholder  in 
the  new  company  whose  assent  it  has  been  undertaken 
shall  be  given  in  writing  has  been  added  as  a  plaintiff 
and  the  new  company  has  been  added  as  a  defendant — 
thatis,  the  1902oompany — and  the  claim  isto  betreated 
as  if  it  included  amongst  other  thinfirs  a  daim  by  the 
plaintiff,  who  is  a  member  of  the  1902  company,  on 
behalf  of  himself  and  the  other  members  of  the  com- 
pany against  that  company  or  its  officers  to  restrain 
tiiem  irom  paying  out  the  sum  of  money  which  is  the 
subject-matter  of  this  discussion— that  is,  the  £12.000 
odd. 

The  first  question  that  we  have  to  determine  here 
is  whether  this  particular  payment  comes  within  the 
2nd  sub-section — that  is,  comes  within  the  prohibition. 
Now  I  have  no  manner  of  doubt  that  it  does.  There  is 
a  sum  of  £12,300  and  it  is  being  paid  by  the  new 
company,  and  being  paid  by  the  new  company  out  of 
the  capital  which  is  raised  at  the  time  of  the  forma- 
tion of  this  company  by  way  of  commission  to  certain 
persons  or  a  certain  company.  I  am  not  sure  whether 
it  is  the  intermediary  company  or  the  guarantors — ^but 
it  is  really  paid  to  the  intermediaries  in  consequence  of 
their  undertaking  to  take  up  so  many  of  a  block  of 
shares  allotted  to  the  liquidator  of  the  old  company  as 
the  members  of  that  old  company  decline  to  accept 
in  specie ;  and  whatever  the  amounts  may  be  which 
are  rejected  in  that  way  the  guarantors  undertake  to 
take  those  shares,  and  thLs  £12,000  odd  is  to  be  x)aid 
to  them  in  consideration  for  so  doing.  The  question  is, 
whether  or  not  (that  payment  comes  within  the  pro- 
hibition in  the  2nd  sub-section  of  section  8.  I  have 
already  said  I  think  it  does.  I  think  one  only  requires 
the  facts  to  be  thus  stated  to  show  clearly  that  it  is  a 
payment  by  this  new  company  of  ''commission  to 
persons  in  consideration  of  tiieir  subscribing.'* 

The  real  ground  upon  which  it  is  suggested  that 
this  does  not  come  within  sub-aectinn  2  is  that  the 
persons  to  whom  the  money  is  paid  are  really,  it 
is  said,  purchaiers,  and  the  sum  of  money  which 
they  are  to  receive  is  not  commission,  but  is  the 
profit  upon  a  resale  to  the  1902  company.  I  think 
it  one  looks  at  the  facts  of  this  case  it  is  im- 
possible not  to  see  that  this  is  not  a  profit  upon 
resale,  for  there  is  in  substance  no  resale  at  all.  The 
guarantors — the  intermediaries — never  had  any  right 


or  power  to  distribute  the  assets  in  any  way  but  by 
assigning  them — ^the  subject-matter  of  the  purchue 
that  is — ^to  the  new  company  to  ba  formed,  and  whea 
one  looks  at  the  difference  of  the  consideratiom 
betvreen  the  so-called  intermediate  sale  and  purchase 
and  tlie  sale  to  and  purchase  by  the  1902  company,  I 
cannot  doubt  that  ttxe  £12,000  odd  was  oommiwioa, 
and  really  a  commission  for  underwriting.  I  think, 
therefore,  this  payment  clearly  falls  within  sab- 
section  2. 

Then  it  is  said  that  it  is  saved  by  sub-sectiou  1. 
The  words  of  .the  sub-section  are :  "  Upon  any  offer  of 
shares  to  tbe  public  for  subscription  it  shall  ba 
lawful  for  a  company  to  ^ay  a  commission  to  any 
person  in  consideration  of  his  subscribing  or  agreemg 
to  subscribe,  whether  absolutely  or  conditionally,  for 
any  shares  in  the  company  or  procuring  or  agreeing 
to  procure  subscriptions,  whether  absolnfce  or  con- 
ditional, for  any  shares  in  the  company  if  the  payment 
of  the  oommission  and  the  amount  or  rate  per  cent. 
of  the  commission  paid  or  agreed  to  be  paid  are 
respectivdy  authorized  by  the  articles  of  associa- 
tion and  disdosed  in  we  prospectus,  and  the 
commission  paid  or  agreed  to  be  paid  does  not 
exceed  the  amount  or  rate  so  authorized."  Now, 
taking  that  sub-section  line  by  line,  in  my  judgment 
there  has  never  been  here  any  offer  of  shares  to  the 
public  for  subscription.  I  do  not  think  that  these 
sh tires  which  were  agreed  to  be  allotted  by  the  1902 
company  to  the  liquidator  of  the  old  company  for  dis- 
tribution amongst  the  old  shareholders  were  in  any 
sense  offered  to  the  public.  I  agree  that  the  payment 
was  a  payment  of  a  commission  to  persons  agreeing 
to  take  up  these  shares,  but  that  is  not  justified  in 
every  case.  It  is  only  authorized  in  cases  where 
the  payment  of  the  commission  and  the  amount  or 
rate  per  cent,  of  the  commission  paid  or  agreed  to  be 
paid  are  respectively  authorized  by  the  articles  of 
association  or  disclosed  in  the  prospectus. 

Now,  I  am  of  opinion  that  the  payment  of  this 
£12,000  odd  is  not  authorized  b^  the  articles  of  associa- 
tion. The  article  which  it  is  taid  authorizes  this  is  the 
9di  article.  That  article  says:  ''If  the  company  at 
any  time  shall  offer  any  of  its  shares  to  the  public  for 
subscription  the  directors  may  pay  a  commission  at  a 
rate  not  exceeding  50  per  cent,  to  any  person  in  con- 
sideration of  his  subscribing  or  agreeing  to  subscribe, 
whether  absolutely  or  conditionally,  for  any  shares  in 
the  company,  or  procuring  or  agreeing  to  procure 
subscriptions,  whether  absolute  or  conditional,  for  any 
shares  in  the  company." 

First,  I  doubt  very  much  whether  there  has  ever 
been  an  offer  to  the  public  within  the  meaning  of  this 
article  9.  Bun,  even  assuming  that  there  has  been,  it 
is  only  authorized  by  article  9  when  such  oommissioa 
takes  the  form  of  a  rate  not  exceeding  50  per  cent 
lu  my  judgment  this  agreement — the  agreement 
which  appears  in  clause  5  of  the  scheduled  agreement, 
which  has  now,  I  understand,  been  execatod  by  the 
new  company — does  not  come  within  the  terms  of 
that  article.  Clause  5  runs,  *'  as  the  balance  of  the 
consideration  for  the  said  sale  " — ^that  is,  tiie  sale  by 
the  intermediary  to  the  new  company — ''and  pur- 
chase, the  purchasing  company  shell  pay  to  the 
vendors  the  sum  of  £12,800  in  cash."  That  amount 
of  £12,300  in  cash  is  exactiy  what  I  think  is  con- 
templated by  the  words  of  sub-section  1  of  section  8, 
and  the  amount  and  the  rate  may  either  or  both  of 
them  be  authorized  by  the  articles,  but  it  is  only  in  so 
far  as  the  articles  authorize  and  determine  the  form  in 
which  the  commission  may  be  paid  that  advantageoanbe 
taken  of  sub-section  1.  In  my  judgment  this  amount 
of  £12,300  mentioned  in  clause  5  of  the  scheduled 
contract  does  not  fall  within  the  word  "rate"  as  it 
is  employed  in  article  9  of  the  articles  of  association. 
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Having  said  that,  I  really  do  not  know  that  there 
is  anything  more  that  it  is  needful  to  say  here,  but  I 
shoold  like  to  mention  two  points  that  were  made 
upon  the  question  whether  the  whole  agreement, 
having  regard  to  the  memorandnm'of  assooiation,  was 
or  was  not  ultra  vires.  Speaking  for  myself,  so  far 
as  the  provisions  oontained  in  the  memorandum  are 
ooncemed,  I  am  inclined  to  think  that  the  sale  of  the 
undertaking  and  the  payment  for  it  in  partly- pud 
shares  does  fall  within  those  provisions ;  but  I 
have  not  really,  in  the  view  tbat  I  have  taken  of  this 
case,  to  decide  that,  and  I  do  not  propose  to  dpoide  ii:. 
All  that  I  have  to  decide  is,  first,  does  this  payment 
f *11  within  sub-section  2  of  section  8  P  Yes  it  does. 
Therefore  it  is  prohibited  unless  it  is  saved  by  sub- 
section 1.  Is  it  saved  by  sub-section  IP  I  think  not. 
I  have  already  been  through  the  section  line  by  line 
and  pointed  out  the  respect  in  which  I  think  this 
payment  does  not  fall  within  the  provisions  of  sub- 
section 1.  I  think,  therefore,  that  an  injunction  will 
now  have  to  be  granted. 

Stiklino,  L.  J. — I  have  come  to  the  same  conclusion. 
There  are  really  two  points  which  have  been  seriously 
argued  and  arise  in  this  case.  The  first  is  whether 
the  sum  of  £12,000  odd  which  is  mentioned  in  what 
I  may  call  the  scheduled  agreement  is  a  payment  of 
cmital  money  by  way  of  commission,  discount,  or 
aUowance  to  any  person  in  consideration  of 
subscribing  or  agreeing  to  subscribe  for  shares  in  the 
company.  That  must  in  each  case  be  a  question 
of  fact,  and  I  do  not,  in  coming  to  the 
decision  which  I  am  nov  giving,  in  any  way 
affirm  the  proposition  which  was  put  forward  in 
the  course  of  the  argument,  that  if  the  decision 
of  the  learned  judge  in  the  court  below  is  upheld  it 
would  be  impossible  to  make  a  sale  of  property  partly 
in  consideration  of  shares  and  partly  in  consideration 
of  cash.  The  question  in  each  case  whether  the  case 
is  or  is  not  in  the  nature  of  a  commission  must,  in  my 
judgment,  be  a  question  of  fact,  and  I  have  simply 
to  say  in  the  present  case  that,  reading  the  agreement 
between  the  company  of  1898  and  the  Associated 
Ghiarantors  and  the  further  agreement — which  has  now 
become  an  actual  agreement— in  the  scheduled  form 
annexed  to  that  agreement  by.the  light  of  tJlie  circular 
of  the  14th  of  July,  1902,  which  is  in  evidence  in  this 
case,  I  come  to  the  conclusion  as  a  matter  of  fact  that 
the  payment  of  the  £12,000  odd  is  a  commission 
withm  the  terms  of  sub-section  2  of  section  8  of  the 
Act  of  1900. 

Now,  that  being  so,  it  follows  that  the  new 
company  cannot  pay  any  portion  of  that  sum  unless 
tiiey  brmg  themselves  vntiiin  the  provisions  of  sub- 
■ection  1  of  the  same  section.  That  sub-section  only 
applies  upon  an  offer  of  shares  to  the  public  for 
tubecription — which  means,  as  it  appears  to  me, 
an  offer  by  the  new  company  of  shares  to  the 
public  for  subscription.  I  thii^  that  is  the  mean- 
ing^ of  the  section,  but  in  any  cue,  if  it  were 
donbtfnl,  one  of  the  conditions  of  the  validity 
of  the  payment  is  that  the  payment  of  the 
commission  and  the  amount  or  rate  per  cent,  of  the 
commission  paid  or  agreed  to  be  paid  are  authorized 
by  the  articles  of  association.  The  articles  of  asso- 
ciation, as  has  been  already  pointed  out,  only 
authorize  the  payment  if  the  company  shall  at  any 
time  offer  any  of  its  shares  to  the  public  f  jr  subecrip- 
tioa.  The  offer,  therefore,  either  by  the  terms  of  the 
statute  itself  or  by  the  terms  of  this  article,  must  be  an 
odBTer  by  the  company.  At  the  present  moment  resdly 
no  offer  has  been  made  of  any  kind ;  but  there  has  been 
pat  in  evidence  the  terms  of  a  proposed  offer  which 
has  not  yet  been  actually  made.  I  assume  that  what 
is   contemplated  by  the  new  company  is  that  an 


offer  shall  be  made  on  the  terms  of  that  document 
Then  if  my  opinion  is  asked  whether  that  is  such  an 
offer  as  is  contemplated  by  the  articles  of  association 
of  the  company,  I  say  no.  Plainly  upon  the  terms 
of  that  document  that  offer  is  not  one  made  by  the 
new  company,  but  an  offer  by  the  liquidator  of  the 
old  company  in  his  tight  ss  liquidator  and  as  dealing 
with  the  assets  of  the  old  company.  In  my  judgment 
that  is  not  such  an  offer  as  is  authorized  by  sub- 
section 1.  It  does  not  follow,  however,  that  the 
company  may  not  be  able  in  some  shape  or  form  to 
bring  themselves  within  sub-section  1.  In  the  first 
place  it  is  possible  to  alter  the  articles  of  association 
and  to  frame  them  in  a  different  manner.  It  is  also 
possible  for  them  to  make  their  offer  when  thev  do 
make  it  in  a  different  form  from  that  contemplated 
by  the  circular  which  has  been  put  in  evidence.  It 
seems  to  me,  therefore,  that  in  any  injunction  that 
is  granted  there  ought  to  be  an  opportunity  left  to 
the  new  company  of  considering  their  position  and 
taking  such  steps  as  may  bring  them  within  sub- 
section 1  of  section  8. 

Those  are  the  two  principal  questions  which  have 
been  dealt  with.  A  third  question,  which  is  one  of 
some  importance,  has  also  been  argued,  which  the  Lord 
Justice  has  briefly  mentioned.  I  do  not  propose  to 
go  into  it  at  this  period  of  the  day  at  length,  but 
simply  to  state  that  in  my  judgment  the  proposed 
sale  of  the  imder taking  ol  the  old  company  in  con- 
sideration of  partly  paid  up  shares  of  the  new  com- 
pany is  not  beyond  tiie  powers  of  the  old  company  as 
defined  by  the  memorandum  of  association. 

Oozens-Habdy,  L.  J. — I  am  of  the  same  opinion, 
and  at  this  hour  I  do  not  propose  to  occupy  much 
time  in  stating  the  reasons  wh^  I  concur.  The 
fundamental  point  seems  to  be  this :  that  there  are 
not  here  two  contracts  of  sale  and  purchase.  There  is 
rei^v  only  one.  There  never  was  a  moment  of  time 
in  which  that  which  has  been  called  the  intermediary 
company  could  become  owner  of  the  property  and 
deal  with  it  as  it  thought  fit,  for  when  you  look  at 
the  contract  you  find  tbat  the  intermediary  company 
could  only  pay  the  old  company  by  means  of  an 
allotment  of  sharus  in  the  new  company,  which  they 
could  only  get  by  transferring  all  that  they  were  said 
themsdves  to  have  purchased.  In  short,  I  think  we 
are  shutting  our  eyes  to  all  the  manifest  inferences 
from  the  documents  and  facts  if  we  did  not  see  that 
this  sum  of  £12,300  was  plainly  a  remuneration  for 
underwriting,  and  that  this  arrangement  of  the  inter- 
mediary company  and  the  two  agreements  was  merely 
a  complicated  and  involved  mode  of  receiving  the 
requisite  underwriting.  If  so,  it  seems  to  me  to 
follow  necessarily  that  the  transaction  falls  within 
sub-section  2  of  section  8.  The  £12,300  was  the 
consideration  given  for  subscribing  or  agreeing  to 
subscribe  for  shares  in  the  new  company. 

lb  only  remains,  then,  to  consider  whether  it  falls 
within  the  protection  conferred  by  sub-section  1.  In 
my  view  it  does  not,  and  I  think  so  for  several  reasons. 
In  the  first  place  there  is,  in  my  view,  here  no  offer  of 
the  shares  to  the  public  by  anybody.  Certainly  there 
is  no  offer  of  the  shares  to  the  public  by  the  new 
company,  which  I  think  is  implied  by  the  language  of 
the  section.  The  only  offer,  if  there  be  any  offer,  to  the 
public  is  by  the  liquidator  of  the  old  company.  And, 
lastiy,  but  by  no  means  of  the  least  importance,  this 
commission  is  one  which  is  not  authorized  by  the 
articles  of  association  of  the  company.  The  event 
has  not  happened  in  which  the  payment  is  authorized 
and  the  rate  mentioned  in  the  articles  has  not  been 
complied  with. 
For  all  these  reasons  it  seems  to  me  that  the  pay- 
\  ment  cannot  be  justified.     It  is  prohibited  by  sub- 
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aeotion  2 ;  it  is  not  protected  by  sub-section  1.  As  to 
the  precise  form  of  relief,  the  declaration  which  is 
suggested  is  this :  '*  Declare  that  the  contract  of  the 
11th  of  July,  1902y  so  far  as  it  provides  for  the  pay- 
ment of  £12,300  by  the  1902  company  out  of  the 
capitol  money  of  the  company  is  prohibited  by  section 
8,  sub-section  2,  of  the  Companies  Act  of  1900,  but 
this  is  without  prejudice  to  such  right,  if  any,  as  the 
new  company  may  have  to  claim  the  benefit  of  sub- 
section 1  of  section  8."  It  will  be  understood  that 
the  court  is  not  expressing  any  opinion  one  way  or 
the  other  whether  it  can  be  brought  within  sub- 
section 1  of  section  8.  We  with  to  keep  that  open. 
Tbere  will  be  an  injunction  on  the  footing  of  the 
declaration,  and  the  dffendants  must  pay  the  costi  of 
the  action. 

Solicitors,    Burn    A    Benridge;   PaineSt    Blyth,   & 
Huxtdbh;  Booth  &  Smee, 


Prom  Chan.  Div.  )  ^  .   no  qq  ^1  • 

( VaughanTTiUiams,  Stirling,  and     ^^^  ^^'  ^VV 

Cozens-Hardy,  L  JJ.)  )    ^'^^'  ^'  ''  ^'  ^' 

Weight  v.  Cabteb.  (a.) 

Solicitor  and  dient — Fiduciary  relationship — Gift  hy 
client  to  eolicitor — Purchase  hy  solicitor  from  client — 
Competent  and  independent  advice — Avoiding  deeds  as 
against  solicitor  and  upholding  gifts  to  client's  children 
in  same  deeds* 

IF.,  hting  at  the  time  under  considerable  financial 
liabilities,  executed  in  1900  ttvo  deeds  settling  property  in 
favour  of  his  children,  B.  and  N,,  and  his  solicitor,  C, 
The  deeds  were  settled  in  C,*s  office,  hU  were,  before 
execution,  inspected  and  explained  to  W.  by  another 
solicitor.  A,  In  1901  W,  executed  a  further  deed,  by 
which  he  assigned  all  his  property  in  favour  of  B.  arid 
N.  aoid  C*,  they  covenanting  to  pay  him  an  annuity, 
Thie  deed  was  prepared  by  another  solicitor,  T.,  but  (7. 
made  alterations  in  it  before  execution. 

Held,  on  the  evidence,  that  W*  had  not  competent  and 
independent  advice  on  either  occasion,  and  that  all  the 
deeds  must  therefore  be  set  aside  as  against  C,  and  that 
the  deed  of  1901  must  be  set  aside  altogether  ;  but  that 
the  deeds  of  1900  ought  not  to  be  set  aside  so  far  as  they 
conferred  benefits  on  W,*s  children,  B,  and  N, 

The  rule  laid  down  by  Lord  Bldon  in  Hatch  v. 
Hatch,  9  Fed.  292.  applied. 

Observations  of  Far  well,  J.,  in  Powell  v.  Powell, 
[1900]  1  Ch.  243,  48  W.  R.  Dig.  168,  as  to  the  duty  of 
a  solicitor  advising  a  client  who  wishes  to  confer  a  gift 
on  a  person  in  a  fiduciary  relation,  approved. 

The  conditions  necessary  for  the  upholding  of  gifts  by 
a  client  to  his  solicitor  and  purchases  by  a  solicitor  from 
his  client  respectively,  discussed. 

Order  of  Kekewich,  J.,  varied. 

This  was  an  appeal  from  a  decision  of  Kekewich, 
J.  (reported  46  Sougitobs'  Joitbnal  216,  50  W.  B. 
Dig,  176). 

The  facts  were  as  follows :  In  and  previous  to  1898 
Colonel  (Carles  Ichabod  Wrig:ht  was  a  membw  of  a 
banking  firm  carrying  on  business  at  Nottingham. 
In  1898  the  business  was  sold  by  him  and  the  other 
partners  to  the  Capital  and  Counties  Bank  for 
£110,000.  The  agreement  for  purchase,  however, 
gave  the  Capital  and  Counties  Bank  the  right  to 
reject  any  of  the  assets  of  the  banking  business 
they  were  purchasing  which  they  should  consider  to 
be  below  the  value  at  which  they  stood  in  the  books 
of  the  firm.    Such  rejected  assets  were  to  be  realized ; 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 
Law. 


and  the  amount  by  which,  on  realization,  they  fell 
short  of  that  value  was  to  be  deducted  from  the 
purchase-money,  while,  if  the  amount  of  the  deficienoy 
exceeded  that  of  the  purchase-money,  the  members  of 
the  firm  covenanted  to  make  good  such  excess.  The 
Capital  and  Counties  Bank  in  &ct  rejected  assets  to  the 
value  of  £350,000,  and  Colonel  Wright  and  the  other 
partners  were  thus  placed  under  a  heavy  liability  to 
them ;  while  Colonel  Wright  also  had  personal  lia- 
bilities under  settlements  and  otherwise.  Colonel 
Wright  was  possessed  of  considerable  property  both 
at  Nottingham  and  at  Torquay,  and  in  1897  he 
began  to  consult  on  matters  of  business  a  solicitor  at 
Torquay  named  Prancts  John  Carter,  who  acted  as 
his  solicitor  in  all  bis  affairs  from  1899  till  the  end  of 
August,  1901.  and  was  employed  in  realizing  the 
assets  rejected  by  the  Capital  and  Counties  Bank. 

On  the  16th  of  May,  1900,  Colonel  Weight  executed 
two  indentures,  both  expressed  to  be  made  betweea 
himself  of  the  one  part  and  Carter  and  Nevill  Wright 
(a  son  of  Colonel  Wright)  of  the  other  part  By  the 
first  of  these  iodeotures  Colonel  Wright  conveyed  to 
Carter  and  N.  Wright  all  his  freehold  hereditaments 
(subject  to  certain  incumbrances)  entrust  for  Colonel 
Wright  for  his  life  and  after  his  death  on  trust  foe 
sale  and  conversion.  He  also  assigned  to  them  by  the 
same  deed  the  benefit  of  the  purchase  agreement  with 
the  Capital  and  Counties  Bank,  and  all  the  moneys 
payable  to  him  thereunder  and  all  his  share  in  the 
rejected  assets,  on  trust  for  conversion  and  invest- 
ment and  to  pay  the  income  to  Colonel  Wright  for 
Ufe.  At  his  death  certain  liabilities  of  Colonel  Wright 
were  to  be  discharged,  and  subject  thereto  the  pro- 
ceeds of  sale  of  all  the  property  comprised  in  the 
deed  were  to  be  held  in  trust  as  to  nine-twentieths  for 
Blanche  T.  Wright  (a  daughter  of  Colonel  Wright), 
as  to  nine-twentieths  for  N.  Wright,  and  as  to  the 
remaining  two-twentieths  for  Carter.  By  the  seoond 
indenture  of  the  Idth  of  May,  1900,  Colonel  Wright 
assigned  to  Carter  and  N.  Wriji^ht  all  the  furniture 
and  chattels  in  and  about  his  houses,  on  trust 
to  allow  him  to  enjoy  the  same  during  his  life,  and 
after  his  death  on  trust  to  sell  and  out  of  the 
proceeds  to  pay  £500  to  Carter  and  divide  the  zesidue 
equally  between  Blanche  and  Nevill  Wright.  The 
provisions  in  favour  of  Carter  were  expressed  to  be  in 
consideration  of  services  rendered  by  lum. 

The  drafts  of  both  deeds  were  prepared  in  Carter's 
office,  and  settled  by  counsel  instructed  from  Carter's 
office,  but  Carter  handed  them  to  Colonel  Wright  in 
order  that  he  might  obtain  the  advice  of  another 
solicitor  npon  them. 

Colonel  Wright  accordingly  took  them  to  anotiier 
solicitor  named  Almy,  who  acted  as  clerk  for  a  firm  of 
solioitors  at  Paignton  and  Torquay,  and  managed 
their  Torquay  office. 

Almy  explained  ^e  deeds  to  Calonel  Wright  and 
also  consulted  one  of  the  partners  in  the  firm.,  and 
finally  came  to  the  conclusion  tbat  Ccdonel  Wright 
could  safely  be  advised  to  execute  the  deeds.  He 
had,  however,  no  knowledge  of  the  position  of 
Colonel  Wright's  affairs,  or  of  the  exact  relationship 
between  him  and  Carter;  nor  had  he  knowledge  (» 
the  affairs  connected  with  the  Capital  and  Counties 
Bank. 

Early  in  1901  the  bank  commenced  proceedings 
against  Colonel  Wright  in  respect  of  an  overdraft 
which  he  had  guaranteed,  and  the  trustees  of  a 
settlement  also  commenced  proceedings  against  him 
in  respect  of  a  liability  under  covenant. 

In  consequence,  Ci^ter  suggested  the  executiozi  of 
a  further  deed  to  be  prepared  by  another  solicitor  named 
Tarbet,  and  this  was  done,  and  the  document  exeouted 
by  Colonel  Wright  on  the  13th  of  March,  1901. 

Tarbet  handed  it   to  Carter,  who  made  oartain 
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alteratioiia  in  it,  and  returned  it  to  him  for  re-engro8- 
raent  and  re-exeontion  by  Colonel  Wright,  who  in 
fact  re-exeouted  it  on  the  14th  of  March,  and  stated 
that  he  was  nnder  the  belief  that  it  was  merely  a 
daplioate  of  the  document  which  he  had  executed  on 
the  13th  of  March. 

The  deed  of  the  14th  of  March  was  made  between 
Colonel  Wright  of  the  first  part,  N.  Wright  and  Carter 
of  the  second  part,  and  Blanche  Wright,  N.  Wright, 
and  Carter  (therein  called  **  the  reversioners'')  of  the 
third  part,  and  was  expressed  to  be  supplemental  to 
the  first  indenture  of  the  15th  of  May,  1900.  By  it  it 
was  declared  that  in  consideration  of  the  joint  and 
several  covenants  of  the  reversioners  thereinafter  con- 
tained the  trustees  should  stand  possessed  of  the  trust 
premises  comprised  in  the  principal  indenture  freed 
and  discharflfed  from  the  trusts  declared  thereby  in 
favour  of  Colonel  Wright  and  the  reversioners,  on  trust 
for  the  reversioners  in  equal  shares,  and  Colonel  Wright 
also  assigned  to  N.  Wright  and  Carter  all  the  real  and 
leasehold  hereditaments  not  comprised  in  the  principl 
indenture  to  which  he  was  beneficially  entitled,  all 
moneys  owing  on  certain  mort||;ages,  and  Hie  real  and 
leasehold  hereditaments  comprised  in  such  mortgages, 
and  all  personal  effects  which  he  Colonel  Wright  might 
then  be  or  might  thereafter  become  entitled  to 
or  acquire,  on  the  trust  declared  by  the  principal 
indenture  and  this  indenture.  The  reversioners  on 
their  part  covenanted  to  pay  Colonel  Wright  during 
his  life  an  annuity  of  £500,  to  be  increased  to  £800 
in  a  certain  event. 

Finding  that  Colonel  Wright's  furniture  was  not 
covered  by  this  document.  Cuter  obtained  from 
him  a  farther  document  dated  the  13th  of  July,  1901, 
under  which  Colon^  Wright  was  to  receive  £200 
oat  of  the  sale  moneys  of  the  furniture  in  considera- 
tion of  his  life  interest,  Carter  was  to  receive  £425, 
and  the  remainder  was  to  be  divided  equally  between 
Blanche  and  N.  Wright. 

Colonel  Wright  afterwards  commenced  this 
action,  claiming  that  all  four  deeds  should 
be  delivered  up  to  be  cancelled,  reoonvejrance  of 
all  property  passing  under  them,  and  an  injunction 
against  deaUngs  with  such  property.  He  also  asked 
lor  a  receiver  and  for  damages  for  fraud  and  con- 
spiracy, but  this  plea  was  abandoned  at  the  trial. 

Alm^  and  Tarbet  were  made  defendants  to  the 
action,  but  were  not  parties  to  the  appeaL 

Kekewich,  J.,  held  that  the  deeds  of  May,  1900, 
were  originally  voidable  by  Colonel  Wright,  but  that 
he  had  now  lost  his  right  to  set  them  aside  because 
by  the  deed  of  March,  1901,  he  had  agreed  that 
they  should  be  treated  as  a  nullity,  and  that  the  deed 
of  March,  1901,  could  not  be  set  aside. 

Golon^  Wright  appealed. 

Warrington,  K,G.,  and  A.  a  B.  Terrell^  for  the 
appellant. — On  the  evidence.  Carter  has  not  shown 
that  the  transaction  was  a  fair  one  and  that  the 
appellant  had  competent  and  independent  advice.  All 
that  Almy  and  Tarbet  did  was  to  say  that  the 
appellant  knew  what  he  was  doin^  and  was  not  at 
the  time  under  the  actual  persuasion  or  influence  of 
Garter;  but  the  court  will  presume  the  existence  of 
influence  from  the  general  relation  of  solicitor  and 
client.  Almy  and  Tarbet  had  not  sufficient 
knowledge  of  Colonel  Wright's  affairs  to  enable  them 
to  advise  him.  And  the  advice  must  be  as  to 
whether  the  gift  should  be  made;  here  Colonel  Wright's 
mind  was  already  made  up.  As  to  the  gifts  to 
Blanche  and  Nevill  Wright,  the  deeds  were  voluntary 
ones;  and  if  a  voluntary  transaction  be  attacked 
snooessfully  in  any  one  particular  the  whole  of  it 
Uls  with  that  part.  If  part  of  it  be  gone,  the 
transaction  cannot  be  earned  out  as  a  whole,  and 


the  intention  of  the  settlor  cannot  be  inferred 
from  what  remains.  The  intention  of  the  settlor 
must  be  estahlished,  or  he  must  consent  to  the 
reformation  of  the  settlement.  [STiBiiiNO,  L.J., 
referred  to  Haich  v.  HaJtch,  9  Ves.  292.]  At  all 
events  the  deeds  must  be  set  aside  as  against 
Carter.  A  eolioitor  cannot  take  gifts  while  the 
relation  subsists. 

They  cited  Huguenin  v.  Basely,  14  Ves.  273 ; 
Montesquieu  v.  Sandy  a,  18  Yes,  302 ;  Tomson  v. 
Judge,  3  W.  B.  561,  3  Drew.  306 ;  Bhodea  v.  BaU, 
14  W.  E.  292,  L.  E.  1  Ch.  App.  252;  Willis  v. 
Barron,  [19021  A.  C.  271,  50  W.  E.  Dig.  48,  and  in 
0.  A.  48  W.  E.  579.  [1900]  2  Ch.  121 ;  Holman  v. 
Loynes,  2  W.  E.  205,  4  De  G.  M.  &  G.  270;  and 
McPherson  v.  Watt,  3  App.  Cas.  254,  26  W.  E.  Dig. 
228. 

Badcock,  K.C,  and  Marcy,  for  Nevill  Wright,  sub- 
mitted to  any  order  the  court  should  make,  and  took 
no  part  in  the  argument. 

Warrington,  K,C,,  and  Ghriitopher  James,  for 
Carter. — It  is  not  illegal  for  a  client  to  make  a  gift 
to  his  solicitor  even  during  the  continuance  of  the 
relationship;  there  is  merely  a  presumption  of 
influence  which  is  rebuttable,  and  is  rebutted  by  the 
evidence  here.  The  idea  of  benefiting  Carter 
originated,  not  with  him,  but  with  Colonel  Wriffht. 
Colonel  Wright  had  competent  and  independent 
advice,  and  Ahny's  view  of  his  duty  as  adviser 
satisfies  the  requirements  of  the  law  as  laid  down  by 
Lord  Eldon. 

They  dted  Bhodes  v.  Bate;  Smith  v.  Kay,  7 
H.  L.  Cas.  750  ;  Mitchell  v.  Homfray,  29  W.  E.  568,  8 
Q.  B.  D.  587 ;  lAUs  v.  Twry,  44  W.  E.  116,  [1895] 
2  Q.  B.  679 ;  WdUcer  v.  Smith,  29  Beav.  394, 10  W.  E. 
Ch.  Dig.  67 ;  In  re  Hdha^s  Estate,  3  Giff.  337, 10  W.  E. 
Ch.  Dig.  67  (8.n.  Woodward  v.  Humpage);  Allcard  v. 
Skinner,  36  W.  E.  251,  36  Ch.  D.  145 ;  Edwards  v. 
Merrick,  2  Hare.  60;  and  Cockhum  v.  Edwards,  30 
W.  E.  446,  18  Ch.  D.  449. 

Duke,  K.C.,  and  Hon.  F.  BusseU,  for  Blanche 
Wright. — ^Because  the  deeds  are  bad  as  against  Carter 
they  are  not  necessarily  bad  as  against  Colonel 
Wright's  children.  They  do  not  claim  through  Carter 
at  aSl ;  the  gifts  to  them  are  totally  indepen&nt  gifts 
from  a  father  to  his  children. 

They  dted  Bridgman  v.  Oreen,  2  Ves.,  sen.  627. 

Warrington,  K,0,,  in  reply. — ^It  is  not  enouffh  for 
the  solicitor  to  say  that  another  adviser  was  called  in 
if  the  relationship  of  solidtor  and  client  continues. 
With  regard  to  the  deed  of  Mardi,  1901,  Carter  has 
not  shown  that  the  transaction  was  a  fair  one,  and 
this  deed  must  be  set  aside  altogether. 

He  referred  to  Powell  v.  Fowdl,  [1900]  1  Ch.  243, 
at  pp.  245-6,  48  W.  E.  Dig.  68,  and  Harris  v. 
TremenT^eere,  15  Yes.  34. 

Nov.  5.— Yattohan  WhJiIAms,  L.J.,  after  stating 
the  facts,  continued:  Dealing  first  with  the  t«ro 
deeds  of  1900  alone,  I  agree  with  Kekewich,  J.,  that 
they  cannot  stand,  and  I  desire  to  state  shortiy  the 
ground  on  which  they  cannot  stand.  A  great  many 
authorities  have  been  dted,  and  I  do  not  say  that 
they  have  not  all  a  direct  bearing  on  the  question, 
but  I  propose  to  deal  only  with  certain  landmarks  in 
the  current  of  authorities.  I  will  begin  with  Hatch 
V.  Hatch,  dedded  by  Lord  Eldon  in  1804,  and  I  will 
read  his  words  in  9  Yes.,  at  p.  296 :  <<  This  case 
proves  the  wisdom  of  the  court  in  saying  it  is  almost 
imposdble  in  the  course  of  the  connection  of  guardian 
and  ward,  attorney  and  client,  trustee  and  cestui  que 
trust,  that  a  transaction  shall  stand,  purporting  to  be 
bounty  for  the  execution  of  antecedent  duty.  There 
may  not  be  a  more  moral  act,  one  that  would  do 
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mord  credit  to  a  youog  m%ii  begianmg  the  world,  or 
afford  a  better  om^ii  for  the  f atare,  than  if,,  a  trastea 
having  done  his  daty,  the  cestui  que  trust,  taking  it 
into  his  fair,  serious,  and  wdll-ioiormed  oonsi dera- 
tion, were  to  do  an  aot  o!  bounty  like  this.  Bat  the 
court  cannot  parmit  it,  unless  quite  satisfied  that  the 
aot  is  of  that  nature,  for  the  reason  often  given  ;  and 
recollecting  tlat  in  discussing  whether  it  is  an  act  of 
rational  consideration,  an  aot  of  pure  volition,  unin- 
fluenced, inquiry  is  so  easily  baffled  in  a  court  of 
justice  that  instead  of  the  spontaneous  aot  of  a  friend, 
uninfluenced,  it  may  be  the  impulse  of  a  mlud  misled 
by  undue  kindness  or  forced  by  oppression,  and  the 
diffioulcy  of  getting  property  out  of  the  hands  of  the 
guardian  or  trustee  thus  increased ;  and,  therefore,  if 
the  court  does  not  watch  these  transactions  with  a 
jealousy  almost  inTincible.iu  a  grest  majority  of  oases 
It  will  lend  its  assistance  to  fraud,  where  the  con- 
nection is  not  dissolved,  the  account  not  settled, 
everything  remaining  pressing  upon  the  mind  of  the 

SaDty,  under  the  care  of  the  guardian  or  trustee."  I 
0  not  ssy  that  thftt  judgment  of  Lord  Eldon  stands 
in  all  its  stringency  at  the  present  day,  having 
regard  to  the  subsequent  authorities;  but,  on  the 
other  hand,  I  do  not  think  that  as  regards  the 
application  of  that  judgment  to  the  facts  of  this 
case  it  has  been  altered  or  mo(Ufied  by  the  subsequent 
authorities.  Lord  Eli  m  was  dealing  with  the  case  of 
a  gift,  and  it  is  perfectly  clear  that  in  the  case  of  a 
gift  the  rule  applied  by  courts  of  equity  is  much 
more  stringent  and  absolute  than  that  applied  in  the 
case  of  a  bargain  or  contract.  I  understand  Lord 
Eldon  to  be  affirming  the  prindple  that  whenever 
you  have  a  fiduciary  relationship  (m  the  present  case 
that  of  solicitor  and  client),  the  moment  the  relation 
is  established  there  arises  a  presumption  of  influence 
which  oontanues  as  long  as  the  relation  continues,  or 
at  all  events  until  it  can  clearly  be  inferred  that  the 
influence  has  come  to  an  end.  I  am  not  saying  that 
the  presumption  of  influence  affecting  or  avoiding  the 
gift  is  an  irrebuttable  one,  nor  do  I  think  Lord 
Eldon  meant  to  lay  down  this.  I  think  he  only 
means  that  as  long  as  the  flduciary  relation  continues 
it  will  be  very  difficult  to  support  l^e  gift,  and 
the  court  will  refuse  to  go  into  nice  discussions 
as  to  whether  the  gift— here  a  gift  by  a  client 
— was  advantageous  to  the  client  or  not.  I  do  not 
say  that  if  the  gift  is  manifestly  one  which  a 
prudent  man  would  not  have  given  if  the  relation  of 
soUoitor  and  client  had  determined  in  hoc  re  you 
may  not  take  such  a  fact  into  consideration  as 
showing  that,  notwithstanding  the  determination  of 
the  actual  relation  in  the  particular  matter,  the 
influence  of  the  solicitor  has  not  ceased,  but  still 
continues.  I  cannot  flnd  in  the  later  authorities 
anything  which  in  terms  qualifles  or  disapproves  of 
Itord  Bldon*s  judgment  in  Hatch  v.  Hatch.  There 
are,  however,  later  authorities  in  which,  even  with 
regard  to  a  gift,  the  fact  that  the  donor  had  com- 
petent and  independent  advice  seems  to  have  been 
considered  a  material  matter;  and  though  I  think 
that  in  one  of  the  earlier  cases  tiie  view  was  taken 
that  Lord  Eldon  regarded  the  having  competent  and 
independent  advice  as  immaterial  in  the  case  of  a 
gift,  I  do  not  understand  him  as  having  said  so ;  I 
think  he  considered  that,  at  all  events  where  there 
is  no  continual  employment  in  hoc  re,  the  existence  of 
competent  and  independent  advice  would  be  relevant 
and  lead  to  the  inference  that  the  influence  had 
ceased. 

ApplyiDK  Lord  Eldou's  rule  to  this  case,  I  think 
Colonel  Wright's  desire  to  execute  these  deeds 
was  very  much  promoted  by  the  pressure  under 
which  he  was  from  the  Capital  and  Counties  Bank. 
It  is  dear  that  he  was  feeling  very  much  his  present 


shortness  of  money,  and  the  prospect  of  its  continmng 
for  the  rest  of  his  life.  At  aU  events,  I  cannot  con- 
ceive that  any  prudent  man,  TOrofessioual  or  other, 
who  was  asked  bf  Colonel  Wright  to  advise  him 
whether  he  should  make  these  gifts  to  his  solicitor 
would  have  failed  to  say,  "  I  cannot  advise  you  as 
to  that  unless  I  know  what  your  means  and  prospects 
are,  what  is  your  present  income,  and  whether  you 
have  any  reason  to  suppose  that  it  will  be  larger 
when  these  gifts  take  effect  I  should  also  like  to 
have  a  fuU  list  of  your  property,*'  which  in  this  case 
would  of  course  include  a  fuU  account  of  the 
rejected  assets  and  equities  of  redemption.  [His 
lordship  then  held  on  the  evidence  that  Almy  had 
not  a  simclent  knowledge  of  Colonel  Wright*s  affairs  to 
make  him  a  competent  and  independent  adviser.]  It 
does  not  seem  to  me  that  the  solicitor  here  has  in  the 
slightest  degree  discharged  the  onus  thrown  on  him 
by  Hatch  v.  Hatch,  and  he  has  failed  to  satisfy  the 
court  that  these  deeds  were  executed  free  from  any 
influence  of  his.  He  was  advising  Colonel  Wright  in 
the  whole  matter,  and  the  very  fact  that 
he  was  a  party  to  the  deeds  being  carried 
through  was  in  itself  a  fast  from  which 
Colonel  Wright  might  reasonably  suppose  that  his 
solicitor,  whom  he  trusted  so  much,  approved  of  this 
transaction  and  thought  it  a  reasonable  and  proper 
thiog  for  him  to  do.  The  iofluenca  need  not  taJce  the 
form  of  a  direct  persuasion  to  make  the  gif t»  nor  is 
there  any  evidence  of  this  in  the  present  case,  though, 
on  the  other  hand,  there  is  no  evidence  that  Carter 
ndvised  Colonel  Wright  that  there  was  no  reason  why 
he  should  make  the  gift,  and  that  he  had  better  not 
make  it.  The  judgment  of  Wigram,  y.C.»  in 
Edwarde  v.  ^eyric^  has  been  cited,  and  deserves  great 
attention.  It  is  suggested  that  he  laid  down  that 
Lord  Eldon's  rule  has  no  application  unless  the 
solicitor  is  employed  in  hoc  re.  But  Wigram,  Y.C.'s, 
decision  was  aealt  with  afterwards  by  Lord  Cran- 
worth  and  Turner,  L.  J.,  in  Holman  v.  Loynee,  where 
Turner,  L.  J.,  says  (4  De  G.  M.  &  G.  270,  at  p.  283) : 
'*  Gifts  from  clients  to  their  attorneys  can  be  main- 
tained only  when  not  only  the  relation  has  ceased 
but  the  influence  may  rationally  be  supposed  to  have 
ceased  also."  In  mv  view  Carter  never,  from  first  to 
last,  ceased  to  be  Colonel  Wright's  solicitor.  He  was 
tbe  solicitor  advising  him  in  all  his  affairs,  and 
particularly  in  regard  to  his  dealings  with  his 
property,  including  the  rejected  assets ;  with  the  bank, 
who  were  his  most  pressing  if  not  his  only  creditors ; 
and  with  the  settlements  which  he  was  to  make  on 
his  children  and  the  deeds  by  which  they  were  to  be 
made.  Under  these  circuoistances,  I  think  he 
continued  his  solicitor  in  ha^  re,  and  it  cannot  possibly 
be  said,  at  all  events,  that  his  influence  can  reason- 
ably be  supposed  to  have  ceased.  I  think,  therefore, 
that  as  against  Carter  these  deeds  of  the  15th  of  May, 
1900,  cannot  stand. 

With  regard,  however,  to  the  position  of  the 
other  bendciaries  under  these  deeds  I  regret  to 
say  that  I  cannot  agree  with  Kekewich,  J.  It 
seems  to  me  that  the  gifts  to  the  children  and  the 
gifts  to  the  solicitor  were  entirely  different  and 
might  just  as  well  have  been  made  by  a  separate 
deed.  The  reason  which  seems  chi^y  to  have 
induced  Colonel  Wright  to  make  these  gifts  to  his 
solicitor  was  not  the  reason  which  induced  him  to 
make  a  provision  for  his  children,  and  I  think  it 
cannot  be  said  that  the  gifts  to  the  solicitor  and  the 
provision  for  the  children  and  wife  were  one  and  the 
same  transaction  induced  by  the  same  motives,  and 
that  the  wife  and  children  claim  in  any  sense  through 
the  solicitor.  I  thick,  therefore,  that  except  as 
regards  Carter  these  deeds  must  stand.  [His  lord- 
ship then  held  on  the  evidence  relating  to  the  deed  of 
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Haroh,  1901,  that  Tarbet  was  not  ia  a  position  to  give 
Colonel  Wright  competent  and  independent  advioe  on 
the  matter,  owing  to  his  insuffioient  knowledge  of 
Colonel  Wright's  affairs.]  I  am  not  prepared  to  lay 
down  that  in  every  case  of  purchase  by  a  solicitor 
competent  and  independent  advice  is  necessary,  for 
it  may  be  that  a  particolar  transaction  of  sale  appears 
80  manifestly  fair  that  sach  advice  is  not  necessary. 
Bat  there  is  no  evideoca  to  show  thst  this  transaction 
was  a  fair  one.  As  far  as  I  can  draw  inferences  from 
the  ciromnstuices  of  this  case,  it  seems  to  me  highly 
probable  that  it  was  not  a  good  bargain  for  Colonel 
Wright ;  at  all  events  we  have  not  sufficient  evidence 
that  it  was  so,  nor  had  Mr.  Tarbet  the  material  to 
form  a  judgment.  In  my  opinion,  not  only  is  this 
deed  one  which  does  not  stiow  that  it  was  a  fair 
bargain,  but  there  is  a  good  deal  to  show  that  it  was 
a  bargain  which  a  prudent  person  would  never  have 
entertained.  As  against  Cari»r  I  have  no  doubt  that 
the  transaction  cuinot  stand,  for  under  it  he  gets 
a  new  consideration  and  he  and  his  co-covenantors  do 
not  take  over  the  whole  liabilities  of  his  client,  whose 
whole  property  they  were  taking.  With  regard  to 
the  other  two  benefidaries,  Blanche  Wright  and 
Nevill  Wright,  I  think  that  they  are  for  this  purpose 
in  the  same  position  as  Carter,  and  that  the  considera- 
tion coming  from  them  cannot  be  separated.  The 
earlier  deeds  were  deeds  of  gift,  but  this  is  a  bargain 
which  in  my  judgment  was  entered  into  under  such 
oiroamBtances  that  it  is  not  binding  on  Colonel  Wright. 
In  my  opinion  Carter  was  acting  throughout  the 
transaction  in  concert  with  Blanche  Wright  and 
Kevill  Wright,  and  under  these  circumstances  it  would 
be  against  conscience  for  them  to  attempt  to  take 
advantage  of  a  bargain  so  obtained.  It  was  said  that 
the  rule  in  Huguenin  v.  Bcu^y  only  applies  where 
fraad  has  been  proved,  and  that  we  must  take  it  that 
n<H)e  has  been  proved  here.  I  do  not  agree  with  that 
at  alL  It  is  established  here,  to  my  mind,  that  this 
deed  was  executed  by  Colonel  Wright  under  the 
influence  of  Carter,  without  fully  understanding  what 
wa9  being  done  and  without  competent  aod 
independent  advice.  Not  only  cannot  Carter  enforce 
this  deed,  but  it  is  in  my  opinion  against  conscieoce 
within  the  rule  in  Huguenin  v.  Basely  that  any  of  the 
parties  to  the  bargain  should  be  able  to  enforce  their 
rights.  I  think,  therefore,  that  the  deed  of  the  14th 
of  March,  1901,  must  be  set  aside  as  against  all  these 
defendants,  but  the  agreement  of  the  13th  of  July, 
1901,  which  was  supplemental  to  the  second  deed  of 
the  15th  of  May,  1900,  is,  like  that  deed,  void  as 
against  Carter  only. 

STiELiira,  L.J. — I  have  come  to  the  same  con- 
oluaion ;  and  after  the  exhaustive  manner  in  which 
the  case  has  already  been  dealt  with  by  Yaughan 
WiUiamSi  L.J.,  I  thmk  I  need  not  go  very  deeply 
into  the  case.  I  desire,  however,  to  state  more 
partionlarly  the  grounds  on  which  I  consider  that 
the  deeds  of  1900  must  be  set  aside  as  against  Carter, 
and  that  the  deeds  of  1901  must  be  set  aside 
altogether. 

The  two  sets  of  deeds  have  been  treated,  and 
ong^ht  to  be  teeated,  in  different  ways.  The  deeds 
of  1900  were  deeds  by  which  gifts  were  conferred  on 
a  solicitor  by  his  client,  and  it  is  stated  in  them  that 
the  motive  and  consideration  for  them  consisted  of 
■ervices  rendered  by  the  solicitor  to  the  dient. 

That  being  so,  ihe  transaction  is  brought  within 
the  very  terms  of  the  rule  of  the  court  as  laid  down 
by  Lord  Eldon  in  Hatch  v.  Hatch,  I  have  always 
understood  that  Lord  Eldon's  judgment  in  that  case 
contained  an  accurate  statement  of  the  law  as  it  then 
stood,  and  that  it  continues  to  be  an  accurate  state- 
ment of  the  law  as  it  stands  now.    At  all  events,  I 


think  it  is  a  dear  authority  for  two  propositions — the 
first  being  that  transactions  of  gift  betweea  client 
and  solicitor  are  watched  and  sanctioned  by  the  court 
with  the  utmost  jealousy ;  and  the  second,  that  the 
presumption  against  them  is  not  entirely  irrebuttable, 
though  extremely  difficult  to  rebut.  As  to  the  first, 
the  rule  so  laid  down  is  grounded  on  important 
reasons  of  public  policy.  The  court  has  laid  down 
that  before  such  a  gift  can  be  upheld  it  must  be 
satisfied  that,  in  Lord  Eldon's  words,  ''  it  is  ui  act 
of  rational  consideration,  an  act  of  pure  volition, 
uninfluenced" ;  in  other  words,  that  in  dealing  with 
such  a  transaction  the  court  starts  with  the  pre- 
sumption that  undue  influence  exists  on  the  part  of 
the  donee,  and  throws  on  him  the  burden  of  satis- 
fying the  court  that  the  gift  was  uninfluenced  by 
his  position  as  soUdtor.  As  for  rebutting  the  pre- 
sumption, Lord  Eldon  says  that  it  is  ''almost 
impossible"  to  uphold  such  a  gift  in  the  case  of  the 
relations  which  he  specifles,  one  of  them  being  that  of 
solidtor  and  client.  Now,  it  has  been  laid  down  in 
recent  cases,  particularly  in  two  cases  in  this  court — 
Mitchell  V.  Homfray  and  ZiTm  v.  Terry— that 
in  order  to  support  a  gift  of  this  kind  the 
donee  must  have  competent  and  independent 
advice  in  conferring  the  gift.  That  may,  in  my 
opinion,  be  laid  down  in  a  negative  form — that  is 
to  say,  the  transaction  cannot  be  uphdd  unless 
that  condition  is  satisfied ;  but  it  still  remains  the 
rule  tiiat  the  court  must  look  at  all  the  drcumstances 
of  the  case,  and  the  introduction  of  a  new  solicitor, 
though  a  highly  important  dement,  does  not  conclude 
the  case ;  the  court  still  requires  to  be  satisfied  that 
the  influence  arising  from  the  relationship  of  solidtor 
and  dient  can  no  longer  be  supposed  to  exist,  and  I 
think  also  that  tiie  new  solidtor  called  in  to  advise  in 
such  a  case  takes  upon  himself  no  light  or  easy  task. 
The  duties  of  the  adviser  have  been  considered  by 
Farwdl,  J.,  in  tiie  recent  case  of  Fowdl  v.  PowdL  In 
the  course  of  his  judgment  he  says  ([1900]  1  Ch.  243, 
at  p.  247)  :  "  The  solidtor  does  not  discharge  his  duty 
by  satisfying  himself  that  the  donor  understands  and 
wishes  to  carry  out  the  particular  transaction.  He 
must  also  satisfy  himsdf  that  the  gift  is  one  that  it  is 
right  and  proper  for  the  donor  to  make  under  all  the 
circumstances,  and  if  he  is  not  so  satisfied,  his  duty 
is  to  advise  his  client  not  to  so  on  witti  the  trans- 
action, and  to  refuse  to  act  further  for  him  if  he 
persists."  With  this  view  of  a  solicitor's  duty  I 
agree.  I  think  a  solidtor  would  fail  in  his  duty  if  he 
neglected  to  inform  himself  of  the  circumstances 
under  which  the  transaction  was  taking  place.  It 
might  turn  out,  for  example,  to  be  one  in  which  a 
poor  man  was  divesting  himself  of  all  his  property  in 
favour  of  the  solicitor,  and  in  such  a  case  it  would  be 
imposdble,  I  think,  to  uphdd  the  transaction,  what- 
ever the  advice  might  have  been. 

After  these  remarks  on  the  general  state  of  the 
law  applicable  to  such  a  case,  I  will  make  a  few 
observations  on  the  positiou  regarding  the  deeds 
of  1900.  Without  going  into  detail,  I  may  point 
out  what  seems  to  me  the  salient  feature  of 
the  transaction.  hx  the  first  place,  though  a 
new  solidtor  was  called  in,  he  was  not  called  in 
at  the  inception  of  the  transaction.  The  terms  of 
the  gift  had  been  defined  and  draft  deeds  had  been 
prepared  in  Carter's  offioe  before  Almy's  services  came 
into  operation.  It  is  true  that  nothing  to  bind  Colonel 
Wright  had  been  done,  but  still  the  advioe  which  he 
received  was  not  given  imtil  the  transaction  had  pro- 
gressed to  a  certain  extent.  In  the  second  place,  the 
relationship  of  solidtor  and  client  continued  to  exist 
between  Colonel  Wright  and  Carter  in  regard  to  every 
transaction  except  tl:^t  of  the  settling  and  completing 
of  the  proposed  deeds.    I  have  already  pointed  out 
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that  the  motiTe  and  oonsideratiozi  for  the  deeds  appear, 
on  the  face  of  them,  to  be  the  servicee  rendered  by  Carter 
to  his  client ;  and  these  servioes  had  been  rendered 
with  reference  to  many  very  important  matters, 
partionlarly  Oolonel  Wright's  position  as  regards  the 
Capital  and  Comities  Bams  and  the  dealings  which 
were  taking  place  between  him  and  the  bank.  In 
regard  to  these  matters  Garter's  services  continued 
to  DC  given.  Thirdly,  with  regard  to  Almy's  advice 
to  Colonel  Wright,  I  come  on  the  evidence  to  the 
coodnsion  that  Almy  took  no  steps  to  inform  himself  of 
the  propriety  of  the  gifts,  or  whether  Colonel  Wright's 
circamstanceB  were  such  as  woold  justify  a  prudent 
man  in  his  position  in  doing  what  he  did.  He 
gave  Colonel  Wright  no  advice  on  this  subject  at 
all.  He  merely  told  him  that  if  he  intended  to 
benefit  Carter  it  was  essential  that  he  should  be 
free  from  his  influence;  and  he  sajs  that  Colonel 
Wright  gave  him  to  understand  generally  that  he 
was  entirel;jr  free  from  that  influence  and  that  he 
merely  desired  to  give  Carter  a  beneflt  in  return 
for  services  rendered.  If  that  is  aU  that  need  be  done 
to  establish  such  transactions,  there  will  in  reality 
be  Yenj  little  substantial  difficidty  in  dealing  with 
them,  mstead  of  tiieir  being  very  difficult  and  almost 
impossible  to  uphold,  SpeeJEing  for  myself,  I  can 
only  say  that  I  am  not  satisfled  Siat  the  undue  in- 
fluence which  must  be  attributed  to  Carter  did  not 
continue  to  exist  at  the  time  when  these  deeds  were 
eocecnted,  and  therefore,  in  my  opinion,  they  ought  to 
be  set  aside  as  against  him. 

Then  arises  the  question  whether  the  provisions 
in  favour  of  Colonel  Wright's  wife  and  children 
are  also  vitiated;  and  on  this  point  I  entirely 
agree  with  what  Yaughan  Williams,  L.J.,  has  said. 
Tne  case  does  not  fall  within  the  rule  laid  down 
by  Lord  Eldon  in  JIugumin  v.  Basely,  and  I  do 
not  think  that  the  benefits  conferred  on  tiie  wife  and 
children  have  in  any  way  been  derived  from  Carter's 
undue  influence.  It  is  dear  on  the  evidence  that 
quite  apart  from  this  intention  to  confer  a  benefit  on 
Carter,  Colonel  Wright  intended  to  confer  substantial 
benefits  on  his  wife  and  family,  and  under  tiiose  dr- 
oumstances  I  think  they  are  entitied  to  retain  the 
benefits  conferred  on  them  by  the  deeds. 

I  will  now  consider  the  deed  of  the  14th  of  March, 
1901.  That  deed  can  no  longer,  I  think,  be  treated  in 
this  court  as  a  transaction  of  g^  pure  and  simple ;  it 
has  been  treated  in  argument  as  a  transaction  of  sale, 
and  I  am  prepared  so  to  regard  it.  Here  I  am  differing 
from  the  opinion  of  Eekewich,  J.,  but  with  the  utmost 
respect  I  confess  I  cannot  agree  with  him  in  his  view 
that  this  was  a  good  deed.  An  onus  is  here  also  tibrown 
on  Carter,  but  one  of  a  different  kind.  In  a  trans- 
action of  sale  in  which  the  solidtor  is  a  purchaser 
the  court  requires  it  to  be  proved,  first,  that  the  dient 
was  fuUy  informed ;  secondly,  that  he  had  competent 
independent  advice ;  and  thirdly,  tiiat  the  price  given 
was  a  fair  one ;  and  the  onus  of  proving  all  this  lies 
on  the  solidtor.  Now,  without  dwemng  on  the 
first  two  requisites,  I  think  in  this  case  the  third 
entirdy  fails.  This  is  a  sale  of  all  the  property,  real 
and  personal,  of  the  client ;  it  is  described  m  general 
terms  in  the  deed,  and  he  executed  the  deed  without 
Mr.  Tarbet,  the  solidtor  who  was  advising  him,  being 
informed  of  what  the  property  induded  m  the  deed 
consbted  or  of  its  value.  How,  then,  is  it  possible  to 
say  that  the  full  consideration  was  given  for  the 
property?  I  am  not  satisfied  that  any  one  of  the 
three  requisites  to  which  I  have  referred  is  established 
as  regards  this  deed,  which  is  open  to  still  further 
observations;  but  I  think  it  must  fail  as  against 
Carter  on  the  ground  laid  down  in  Hohnan  v.  Loynea, 
that  he  has  failed  to  prove  that  the  full  value  was 
given.     Then  comes  the  question,  How  does  that 


affect  the  two  children  of  Colonel  Wright,  Nevill 
Wright  and  Blanche  Wright,  who  joined  with  Carter 
in  executing  this  deed  for  an  annuity  secured  only  by 
their  personal  covenants  P  It  seems  to  me  that  if  the 
transaction  is  bad  as  against  Carter  they  are  so  mixed 
up  with  it  that  it  cannot  be  se^Mirated,  and  that  the 
deed  must  be  set  aside  as  against  them,  on  proper 
tenns,  no  less  than  as  against  Carter.  It  is  one 
single  transaction,  and  as  it  fails  as  against  him  it 
fails  as  against  them  also.  For  these  reasons  I  think 
Colond  Wright  is  entitled  to  the  relief  which  he 


Cozens-Habdy,  L.  J. — ^I  am  of  the  same  opinion, 
but  I  wish  briefiy  to  state  my  own  view  without 
attempting  to  recapitulate  the  facts  or  to  discuss  the 
authorities.  I  think  that  the  deed  of  March,  1901, 
cannot  stand,  and  I  do  not  regard  it  as  in  any  red 
sense  a  transaction  of  sale  and  purchase.  Colond 
Wright's  guiding  object  was  not  to  obtain  the  best 

Srice  for  his  property,  but  to  obtain  a  means  of 
efeating  the  bank.  It  is  true  that  we  cannot  ia 
this  action  dedde  whether  the  conveyance  was  for  the 
purpose  of  defeating  his  creditors ;  but  I  think  we 
are  entitled  and  bound  to  ask  whether  this  was  a  red 
bargain  between  vendor  and  purdiaser  or  mere  device 
by  which  the  so-odled  vendor  divested  himself  of  all 
his  property,  present  and  future,  without  reference  to 
its  vdue.  Uaving  regard  to  the  evidence  of  Tarbet, 
I  think  only  one  answer  can  be  given  to  that  question; 
but  assuming  that  the  transaction  is  to  be  treated  as 
a  sale  by  Colond  Wright  to  Carter,  his  solidtor,  and 
to  Blanche  and  N.  Wright,  I  am  dearly  of  opinion 
that  it  rests  on  Carter  to  justify  the  sde,  and  to  show 
that  "the  transaction  was  perfectly  fair,  that  the 
client  knew  what  he  was  doing,  and  that  a  fair  price  was 
nven."  These  are  the  words  of  Kinderdey,  Y.O.,  in 
ToTMon  V.  Judge,  and  so  far  as  I  know  that  state- 
ment of  the  law  is  consistent  with  all  the  authorities. 
Carter  has  utterly  failed  to  show  this ;  perhaps  it 
would  be  more  correct  to  say  that  he  has  not 
attempted  to  do  so;  but  it  was  argued  that  he  did  all 
that  the  law  required  when  he  saw  that  Mr.  Tarbet,  a 
respectable  solidtor,  was  called  in  to  advise  Oolond 
Wright.  Mr.  Tarbet  is  not  now  a  party  to  the  action, 
and  I  desire  to  avoid  needlessly  sayinff  anything 
which  may  prejudice  lum,  but  I  am  bouna  to  ask  for 
what  purpose  he  was  called  in  to  advise.  It  was  not 
as  to  the  snffidency  of  the  oonnderation  nor  as  to  the 
propriety  of  the  transaction,  but  only  to  do  what  wai 
necessary  to  carry  out  the  scheme  previoudy  arrwiged. 
It  seems  to  me  tiiat  against  Carter  the  transaction  of 
March,  1901,  cannot  stand,  and  it  has  scarcely  been 
contended  by  counsd  for  Blanche  Wright  that,  on  that 
assumption,  die  can  hold  her  share.  The  considera- 
tion was  the  joint  and  several  covenant  of  the  three 
combined  to  pay  an  annuity,  but  Carter  was  really  at 
law  the  most  respondble  person.  The  contract  of  pur- 
chase was  one  and  individUe,  and  the  deed  must  be  set 
adde  as  a  whole.  I  may  add,  though  it  is  not  necessary 
for  the  deddon,  tftiat  the  circumstances  attending  the 
preparatiooi  and  execution  of  this  extraordinary  deed 
are  such  tiiat  I  doubt  whether  it  could  be  suppcnrted  if 
DO  fiduciary  rdation  had  existed  between  Colond 
Wright  and  Carter.  With  regard  to  the  transaction  of 
1900,  that  was  one  of  pure  gift,  without  any  covenant 
of  pur  chase.  It  was  one  of  gift  to  Carter,  Blanohe 
Wright,  and  N.  Wright  As  regards  Carter,  I  agree 
with  Kekewich,  J.,  that  the  transaction  cannot  stand. 
His  view  was  that  in  this  case  tbe  circumstances  pre- 
daded  the  posdbility  of  competent  and  independent 
advice  bdng  given  to  Colond  Wright.  Assuming,  as  I 
do,  that  the  presumption  of  undue  influence  in  the  caee 
of  a  gift  by  a  dient  to  his  solicitor  during  theoontina- 
ance  of  the  relationship  is  not  irrebuttable,  I  hold  that 
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•omeihing  beyond  what  was  done  here  is  essential 
to  xebat  it.  Almy  had  not  the  materials  necoesary 
to  him  to  advise,  and  he  seems,  moreover,  to  have 
taken  a  somewhat  inoorrect  view  of  his  duties,  for  he 
says  that  he  understood  that  the  relation  of  solicitor 
and  client  oontinued  as  to  other  matters.  I  doubt 
whether  any  competent  and  independent  advice  can 
he  gprea  to  a  man  who  says  that  he  has  arraoged  to 
make  a  gift  to  his  solicitor,  except  that  he  had  better 
not  do  so,  and  it  is  difiGlcult  to  see  what  bearing  such 
advice,  if  inefiEectual,  can  have  upon  the  valimty  of 
the  gift.  In  my  opinion  the  deeds  of  1900  and  the 
supplemental  a|freement  of  the  13th  of  July,  1901, 
must  be  set  aside  as  against  Carter,  and  a  resulting 
trust  declared  of  the  benefits  taken  by  him  under 
them ;  but  I  see  no  reason  for  impeaching  any  of 
them  as  against  Oolonel  Wright's  children.  They  do 
not  daim  through  Garter,  and  on  the  evidence  it  is 
not  shown  that  the  benefits  tiiat  they  take  were 
procured  by  him,  or  were  due  to  any  influence  exerted 
by  him.  Neither  Huguenin  v.  Body  nor  Barron 
V.  WiUia  touches  this  point.  My  view  is  that  the 
gifts  under  these  ins^umenti  are  severable,  and 
that  as  far  as  the  children  are  concerned  there  is 
neither  evidence  nor  presumption  of  undue  influence. 

Appeal  allowed  in  pari. 

Solicitors,  Horace  W,  ChaUerton;  Tucker ^  Lake,  & 
Lyouy  for  H.  Wing  <k  Son,  Nottingham;  E,  &  J. 
Mote;  a  Ru68ell&  Co. 
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Practice — BebenJture-holder'B  action^Flaintiff  suing  in 
representative  capacity — Plaintiff  dominus  litis  — 
IHsooTUinuance  after  decree  pronounced. 

A  plaintiff  in  a  debenture-holder* $  action,  although 
suing  "  on  "behalf  of  himself  and  all  other  debenture- 
holders,^*  may  discontinue  his  action  after  decree  pro- 
nounced if  he  has  no  notice  of  claim  and  is  not  required  to 
continue,  by  any  other  debenture-Jiolder  of  the  same  doss. 

Forms  of  decree  in  creditors^  administration  actions 
and  in  dtientwre-holders*  anions  respectively,  compared* 

Handford  v.  Storie,  2  Sim.  &  St.  196,  discussed. 

Adjourned  summons. 

On  the  21st  of  October,  1902,  the  plaintiff,  at  that 
time  the  holder  of  one  debenture  for  £1,000  in  the 
defendant  company,  and  suinff  "  on  behalf  of  himaelf 
and  all  other  debenture-hol&rs "  in  the  company, 
obtained  judgment  in  usual  form  and  with  the  usual 
aooounts  and  Inquiries. 

On  the  19th  of  November,  1902,  the  plaintiff 
received  from  the  liquidator  of  the  company  payment 
in  fuJl  of  all  moneys  due  to  him  in  respect  of  his 
debenture. 

It  appeared — and  the  evidence  was  uncontradicted 
— ^that  there  were  in  fact  no  other  debentures  out- 
standing, and  under  those  circumstances  the  company 
took  out  this  summons  asking  that  the  action  might 
be  dieoontinued. 

E,  W.  Ma/rtdli,  for  the  summons. — ^This  caie  is 
analogous  to  a  creditor's  admimstration  action,  where 
the  rule  i^  that  before  decree  a  plaiutiff  can  dis- 


(a.)   Bepofted  by   Alan   G.   Nxsbitt,    Esq., 
Barrister-at-Law. 


continue  proceedings,  but  cannot  do  so  afterwards  if 
there  are  others  of  the  same  class:  Handford  v. 
Storie,  2  Sim.  &  S.  196.  Here  there  are  no  such 
others,  and  the  rule  therefore  does  not  apply;  the 
plaintiff  is  dominus  litis  and  further  proceedings 
are  wholly  unnecessary. 

T.  K.  Crossfield,  for  the  plaintiff,  supported  the 
argument. 

Kekewioh,  J.,  stated  the  facts,  and  continued: 
The  question  is  whether  the  plaintiff  is  entitied  to  dis- 
continue after  judgment.  The  action  has  been 
compared  to  a  creditor's  administration  action,  but  in 
my  opinion  that  is  not  a  correct  im^ogy.  In  a 
creditor's  administration  action,  so  soonastne  plaintiff 
creditor  obtains  his  judgment,  if  it  is  a  prober  judg- 
ment, he  cannot  stop  proceedings,  for  this  reason 
— viz.,  that  a  proper  judgment  in  such  an  action  not 
only  directs  inquiries  as  to  debts,  &c.,  but  also  that 
the  assets  shall  be  applied  '*in  a  due  course  of 
administration."  It  is  settled  that  if  there  is^ot  sudi 
a  direction  as  that,  the  decree  is  not  a  full  axia  proper 
administration  decree,  and  in  its  absence  an  action  at 
law  against  the  executor  or  administrator  cannot  be 
restrained ;  but  if  that  direction  is  given  creditors  can 
be  restrained,  and  for  this  reason,  that  the  court  has 
assumed  the  duty  of  applying  the  assets,  and  will  not 
suffdr  them  to  be  wasted  by  creditors  outside,  who 
must  trust  the  court  to  administer  the  estate  fairly. 
In  such  a  case,  then,  until  the  certificate  is  made  that 
all  other  debts  are  paid,  the  plaintiff  is  not  dominus 
Utis :  he  is,  in  fact,  a  trustee  of  the  action  for  other 
creditors. 

But  in  my  opinion  the  position  of  a  plaintiff  in  a 
debenture-holder's  action  is  entirely  afferent;  no 
doubt  he  sues  "  on  behalf  of  all  other  deboiture- 
holders  " — that  is  because  he  is  one  of  a  class ;  and 
there  are  other  cases,  too,  in  which  a  person  may  sue 
as  representing  a  class.  He  obtains  judgment,  but  he 
does  not  und^take,  nor  does  the  court  undertaJce,  the 
administration  of  the  estate  as  in  a  creditor's  adminis- 
tration action.  No  doubt  i^e  court  will  generally 
have  the  supervision,  but  not  as  a  duty,  because 
there  is  nothing  in  the  decree  in  a  debenture- 
holder's  action  equivalent  to  a  direction  for  aduunis- 
stration  in  a  due  course.  In  Handford  v.  Storie, 
(which,  although  a  debenture-holder's  action,  was 
not  such  an  action  in  the  modem  sense  of  the 
term,  although  in  Seton  (6th  ed.),  p.  1396,  it 
is  wrongly  classed  as  an  administration  action), 
the  pbunilff  after  judgment  sought  to  dismiss  the 
action,  and  Leach,  V.CT,  said  this :  <<  A  plaintiff  who 
sues  on  behalf  of  himself  and  all  other  persons  of 
the  same  class,  as  he  acts  upon  his  own  mere 
motion  and  at  his  own  expense,  retains  the  absolute 
dominion  of  the  suit  until  decree,  and  may  dismiss 
the  bill  at  his  pleasure.  After  a  decree  he  cannot 
by  his  conduct  deprive  other  persons  of  the  same 
class  of  the  benefit  of  the  decree  if  they  think  fit 
to  prosecute  it."  No  more  can  this  plaintiff,  but 
there  is  no  duty  on  him  to  proceed  himself.  He 
cannot  prevent  another  debenture-holder  coming  in 
and  dsuning  the  benefit  of  the  action,  but  he  is 
not  bound  to  go  on  simply  because  some  other 
person  may  be  entitied  to  such  benefit.  I  am  not, 
therefore,  hampered  by  that  language  on  the  part 
of  the  Vice-Ghancellor ;  but  then  he  proceeds :  **  The 
reason  of  the  distinction  is  that  before  decree  no 
other  person  of  the  class  is  bound  to  rely  upon  the 
diligence  of  him  who  has  first  instituted  his  suit, 
but  may  file  a  bill  of  his  own;  and  that  after  a 
decree  no  second  suit  is  permitted."  No  more  is  it 
now.  When  a  debenture-holder's  action  has  been 
commenced  no  other  debenture-holder  is  allowed  to 
commenoe  a  similar  action,  and  to  prevent  such  a 
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step  eyery  aotion  of  the  kiad  is  now  entitled  *'In 
the  matter  of"  the  partioaUr  company,  so  that 
search  can  be  made  to  see  whether  anoh  an  action 
has  beea  commenced.  Bat  if  snoh  sacond  action 
were  by  inadvertence  commenced  the  court  woald 
stay  it,  not  because  the  court  has  undertaken  a 
duty,  but  because  of  its  jurisdiction  to  prevent 
unnecessary  costs.  That  was  always  the  case  in 
administration  actions  before  debenture-holder's 
actioos  such  as  this  were  thought  of.  I  think  that 
is  all  Leach,  Y.O.,  meant — that  after  decree  no 
second  suit  could  be  brought,  not  because  the  court 
had  undertaken  the  duty  of  administering  assets,  but 
because  for  the  prevention  of  costs  the  second  writ 
would  not  be  allowed  if  the  first  was  sufficient  for 
all  purposes.  I  see  no  reason  why  this  plaintiff, 
although  suiog  in  his  representative  capacity,  not 
having  notice  of  any  other  claim  and  not  being 
required  to  go  on  by  another  debenture-holder, 
should  not  now  discontiQue  his  action.  What 
would  happen  if  some  other  debenture-holder 
applied,  I  need  not  say,  though  I  do  not  see  how 
he  could  hd  excluded.  Bat  here  there  is  nothing 
of  that  kind.  The  pUiatiff  remains  master  of  the 
position  and  may  discontinue  proceedings. 

Solicitors,  Burton,    YeaUa,  <b  Hart,    for  Olai^yer, 
Porter,  db  Tangys,  Birminghaoi ;  Alfred  Double. 


"joT^SM  July  9,  10,  16.  1902. 

In  re  Hbtlbt. 
HsTLEY  V.  Hbtley.  (a ) 

Will — Conatruction — Parol  directions  as  i'i  disposition — 
Admissibility -^  Uncertainty  • 

A  testator,  after  giving  all  his  property  to  his  wife 
for  life,  added  the  following  clause,  •*  /  desire  and 
empower  her  to  dispose  of  my  estate  by  her  will  or  in  her 
lifetime  in  accordance  with  my  wishes  verbally  expressed 
by  me  to  her" 

Held,  that  the  clause  was  void  for  uncertainty,  for 
parol  evidence  was  not  admissible  to  prove  what  these 
wishes  were. 

In  re  Fleetwood,  Sidgreaves  v.  Brevver,  15  Ch.  D. 
694,  28  W.  B.  Dig.  245,  distinguished. 

By  his  will,  dated  the  3rd  of  December,  1897,  the 
testator  appointed  his  wife  the  sole  executrix  of  his 
will,  and  continued :  *<  I  give,  devise,  and  bequeath 
to  her  all  my  real  and  persooal  estate  whatsoever  and 
wheresoever  for  her  use,  enjoyment,  and  benefit  during 
her  life,  and  I  desire  and  empower  her  by  her  will  or 
in  her  lifetime  to  dispoae  of  my  estate  in  accordance 
with  my  wishes  verbally  expressed  by  me  to  her." 

The  testator  died  on  the  13th  of  llarch,  1902. 

It  appeared  from  the  evidence  that  before  February, 
1897,  the  testator  had  several  conversations  with  bis 
wife  as  to  the  disposal  of  his  estate,  ia  which  he  had 
expressed  in  more  or  less  detail  his  wishes  as  to  its 
disposal. 

The  testator's  wife  had  made  a  memorandum  of 
these  wishes  and  promised  that  she  would  carry  them 
out. 

The  evideoce,  however,  was  not  quite  dear  as  to 
whether  all  these  conversations  had  taken  place  before 
the  execution  of  the  will  or  not. 

This  summons  was  taken  out  to  dedde  what  interest 
the  widow  took  under  the  will— viz.,  whether  she  was 
entitled  absolutely,  or  took  only  a  life  interest,  and  in 
the  latter  case  whether  the  residue  was  disposed  of  or 
not. 

(a.)  Beported  by  0.  W.  Msad,  Esq.,  Barrister- 
at-Law. 


Greenwood,  for  the  widow.— Under  the  words  of  the 
will  my  client  has  a  power  of  appointment  amongst 
the  objects  mentioned  in  the  trust :  Moss  v.  Cooper, 
1  Job.  &  Hem.  352,  9  W.  B.  Ch.  Dig.  114.  The  court 
will  admit  evidence  to  show  whether  a  trust  was 
created  where  there  is  a  reference  to  the  testator's 
wishes :  In  re  Fleetwood,  15  Oh.  D.  594,  28  W.  B.  Dig. 
245,  this  case  was  recently  followed  by  Farwell,  J., 
in  In  re  Huxtable,  50  W.  B.  185 ;  [1902]  1  Oh.  214.  [He 
also  referred  to  28  W.  B.  Dig.  245.  Biordan  v.  Barron, 
Ir.  Bep.  10  Eq.  469,  25  W.  B.  Bif^.  343,  and  In  the 
Goods  of  Marchant,  [1893]  P.  254,]  [Joyce,  J.,  re- 
ferred to  ScoU  V.  Brownrigg,  9  L.  B.  Ir.  246,  30 
W.  B.  Dig.  232.]  In  In  re  Boyes,  32  W.  E.  630, 
26  Oh.  D.  531,  JCay,  J.,  did  not  inforce  the  tnut 
because  it  was  not  communicated.  A  gift  for  life 
followed  b?  a  general  power  is  equivalent  to  au 
absolute  gift  if  it  is  the  best  way  of  carrying  out 
the  testator's  wishee.  :  Lamb  v.  Eames,  19  W.  B.  659, 
L  B.  6  Oh.  App.  597. 

He  also  referred  to  In  re  Hutchinson  and  Tenant,  26 
W.B.  904 ;  8  Oh.  D.  540,  In  re  Adam  and  Kensington 
Vestry,  32  W.  R  883 ;  27  Oh.  D.  394,  In  re  Williams, 
45  W.  B.  519;  [1897]  2  Oh.  12. 

Hughes,  K.O.,  and  George  Henderson,  for  the 
nephews  and  nieces  of  ttie  testator  claiming  imder 
the  trust,  supported  the  widow's  daim.  Tne  wishes 
are  express  and  clear,  and  were  communicated  before 
the  date  of  the  will,  and  the  court  will  give  effect  to 
them:  In  re  Stead,  48  W.  B.  221 ;  [1900]  1  Ch.  237. 
Parol  evidence  is  admissible  to  show  what  the  trust 
is :  In  re  Fleetwood.  In  re  Boyes  is  distinguishable, 
but  the  principle  of  law  is  there  clearly  stated. 
In  McCormick  v.  Grogan,  17  W.  B.  961,  L.  B.  4  H.  L. 
82,  the  wishes  were  not  communicated. 

B,  J.  Parker,  for  the  heir-at-law. — ^This  case  is  out- 
side of  any  case  cited.  The  widow  has  a  beneficial 
life  interest  with  a  power  of  appointment  among  an 
undefined  class.  If  there  is  no  trust,  evidence  is  not 
admissible  to  show  of  whom  the  class  consists,  for  if 
there  is  only  a  power  with  nothing  to  indicate  a  trust 
in  default,  there  are  no  persons  in  whose  favour  the 
court  could  declare  a  trust. 

Hughes^  in  reply. — Oar  evidence  establishes  a  trust ; 
it  does  not  define  or  create  a  power.  The  words 
'*!  empower  her  by  will  or  in  her  lifetime"  only 
indicate  the  time  at  which  the  beneficial  interest  of 
the  trust  created  by  the  words  "  I  desire  her  '*  is  to  be 
taken. 

July  15.— JoYOB,  J. — In  this  case  the  testator,  a 
gentleman  of  great  wealth,  having  perfect  confidence 
in  his  wife,  and  having  probably  arranged  with  her 
as  to  how  his  property  should  be  disposed  of,  instead 
of  giving,  devising,  and  bequeathing  everything  to 
her  absolutely  with  a  request  framed  so  as  not  to 
impose  any  obligation  that  she  should  dispose  of  the 
property  as  agreed  between  them,  made  a  will,  which, 
after  appointing  her  sole  executrix,  proceeded  in  the 
following  way  :  [EQs  lordship  read  the  clause  in  the 
will,  and  proceeded:] 

Now,  according  to  the  true  construction  of  the 
will,  all  that  is  thereby  expressly  given  to  the 
widow  is  a  beneficial  life  interest ;  as  to  every- 
thing else  she  ti^es  by  virtue  of  her  appoint- 
ment as  executrix,  or  otherwise  she  is  trustee,  after 
payment  of  the  debts,  &c.,  for  the  testator's  heir-at- 
law  and  next-of-kin  respectively.  This,  however,  is 
subject  to  the  clause,  whatever  may  be  its  force  and 
effect,  ''I  desire  and  empower  her  by  her  will  or  in 
her  Ufetime  to  dispose  of  my  estate  in  accordance 
with  my  wishes  verbally  expressed  by  me  to  her." 
That  dause  purports  to  create  a  special  power  of  dis- 
position in  the  testator's  wife,  but  not  a  general  power 
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cnaUinfir  hw  to  do  whatever  she  pleases  with  the  pro- 
party.  Neither  the  ohjecte  of  saoh  power  nor  the  liimta- 
tionB  under  whioh  it  is  to  be  exercised  are  expressed 
in  the  will,  bat  in  order  to  aioertain  and  to  fiad  oat 
what  these  are,  we  were  referred — ^not  to  any  dooament 
which  GUI  be  identified,  and  possibly  for  parposes  of 
probate  treated  as  incorporated  with  the  will,  bat — to 
wishes  "yerbftlly  expressed"  by  the  testator  to  his 
wife,  and  it  was  only  in  aooordanoe  with  these  wishes 
thatthe  poller  was  to  be  exercised.  Nor  is  it  evsn 
absolately  clear  that  the  wishes  referred  to  might  not 
be  wishes  expressed  between  the  date  of  will  and  the 
death  of  the  testator,  and  onless  these  sabseqaently- 
expressei  wishes  are  exdaded  by  oonstrnotioa,  I  am 
of  opinion  that  the  clanse  I  am  oonsiddria^  is  invalid 
for  the  reasons  appearing  in  Johnaon  v.  BcUl,  6  De 
G.  ft  8m.  85.  Even  assoming  that  the  testator  mnat 
ba  taken  to  have  referred  only  to  the  wishes  expressed 
prior  to  the  exeoation  of  his  will,  parol  evidence  is  not, 
in  my  jadgment,  any  more  admissible  to  show  what 
those  wishes  were  than  it  woald  be  to  fill  np  a  blank 
or  to  explain  any  patent  ambiguity  in  the  will.  By 
the  WiUis  Act  no  will  can  be  valid  aaless  it  is  in 
writing^  exeonted  by  the  testator,  and  attested  as  by 
the  statate  provided.  To  define  or  supply  by  parol 
e?idenoe  that  which  on  the  face  of  the  inH  was 
left  indefinite  or  unexpressed  would  be  to  make 
a  material  addition  to  the  written  will.  Counsel 
for  the  parties  desiring  to  support  the  validity 
of  the  power  dted  and  urged  me  to  ioUow  the 
decision  in  /n  re  Fleetwood,  and  it  appears  that  Far- 
weU,  J.,  in  a  recent  case  of  In  re  Huxtahle,  which 
I  am  told  is  under  appeal,*  felt  himself  somewhat 
relnotantiy  bound  to  recognize  the  authority  of  that 
decision.  But  Mr.  Parker,  argaing  on  behalf  of  the 
heir  and  next-of-kin,  convince  me  that  the  case  of 
In  re  Fleetwood  materially  differed  from  the  present, 
and  that  I  should  be  extending  the  principle  of  that 
decision  if  I  held  that  by  the  mode  here  adopted  the 
testator  created  or  could  create  a  valid  power  of  dis- 
position on  his  widow.  This  is  a  case  of  an  attempt 
to  create  a  power  and  nob  of  a  definite  trust  for 
particular  individuals  attaching  upon  a  gift  of  the 
subject-matter  to  a  named  legatee  or  devisee.  If  I 
held  this  power  to  be  valid  I  should  be  going  beyond 
In  re  FUetioood,  and  introducing,  in  spite  of  the 
statute,  what  Kay,  J.,  calls  a  serious  innovation  upon 
the  law  relating  to  testamentary  instruments.  I 
therefore  hold  the  parol  evidence  to  be  inadmissible, 
and  the  clause  purporting  to  create  the  form  of  dis- 
position in  question  to  be  void  for  uncertainty.  The 
ponsequenoe  is,  that  subject  to  the  life  interest  of  the 
testator's  widow  the  testator's  real  estate  is  undis- 
posed of.  The  costs  of  all  parties  will  be  paid  out  of 
the  estate. 

Solioitors,  Finch  A  Tamer  ;  Bargese,  Cosena,  A  Co* ; 
J.  E.  EdLey. 


Nov.  11,  12,  22. 


Chan.  Div.       1 
Swinfen  Bady,  J.  J 

In  re  Fothbbgill's  Estatb. 

FOTHSBGILL  V.   PbIOB.   (a.) 

Will  ^  Construction — Vesting — Chattels  given  in  trust 
for  person  entitled  to  **  actual  possession "  of  real 
estate — Other  personalty  given  in  trust  for  person  for 
Ume  being  ** entitled  to  possessions^  of  real  estate — 
Death  of  first  tenant  in  tail  in  lifetime  of  tenant  for 
life. 


*  Now  reversed  on  appeal,  [1902]  2  Gh.  793. 

(a.)  Beported  by  Godfbbt  £.  Bbnson,  Esq., 

Barristar-at-Law. 
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Chattels  hequeaihed  as  heirloom%  upon  trust  to  go  along 
wHh  and  he  enjoyed  by  the  person  for  the  time  being 
entitled  to  the'*  actual "  possession  of  settled  real  estate  do 
not  vest  absolutely  in  a  tenant  in  tail  of  the  real  estate 
who  dies  in  the  lifetime  of  the  tenant  for  life. 

In  re  Angersteia,  44  W.  B.  152,  [1895]  3  Ch.  883, 
followed. 

Personalty  given  upon  trust  for  the  person  for  the 
time  being  entitled  to  the  possession  of  real  estate  as  far 
as  the  rules  of  law  and  equity  will  permit  vests  absolutely 
in  the  first  tenant  in  tail  at  birth,  unless  there  be  a  clear 
expression  of  intwtion  that  it  shall  not  so  veit,  and  words 
declaring  the  testfxtor*s  general  desire  that  the  income  of 
certain  personalty  shall  go  in  keeping  up  the  real  estate, 
are  not  such  an  expression  of  intention  as  will  prevent  the 
personalty  so  vesting. 

Adjourned  summons  for  the  determination  of  the 
questions — first,  to  whom  (subject  to  the  interest  of 
the  tenant  for  life)  belonged  certain  furniture  specifi- 
cally bequeathed  by  the  will  of  the  late  Bowland 
Fothergili ;  secondly,  to  whom  (subject  as  aforesaid) 
belonged  a  sum  of  £70,000,  bequeathed  by  a  codicil 
to  the  will  upon  the  trusts  declared  in  the  will 
concerning  the  testator's  residuary  personalty. 

Toe  testator  by  his  will,  dated  the  23rd  of 
February,  1869,  devised  the  freeholds  called  the 
Hensol  estate  to  the  present  tenant  for  life,  and  after 
her  death  to  her  sons  successively  in  tail,  with 
remainders  over. 

He  bequeathed  certain  furniture,  &o.,  then  in 
Hensol  Oastle  (on  the  said  estate)  to  trustees  upon 
trust  to  permit  the  same  to  go  along  with  and  be  used 
and  enjoyed  eo  far  as  the  rules  of  law  and  equity 
would  permit  by  the  person  who  under  the  limita- 
tions above  mentioned  should  for  the  time  being  be 
in  the  actual  possession  or  entitled  to  the  receipt  of 
the  rents  ana  profits  of  the  Hensol  estate,  in  the 
same  manner  as  if  they  had  been  freeholds  of  in- 
heritance and  had  been  included  in  tne  devise  of 
the  Hensol  estate.  He  bequeathed  his  residuary  per- 
sonal estate  to  trustees  upon  trusts  for  sale,  payment 
of  debts,  &C.,  out  of  the  proceeds  and  investment 
of  the  surplus,  and  proceeded  as  follows :  "  Now  I 
declare  that  the  said  trustees  or  trustee  shall  pay  aud 
apply  the  interest,  dividends,  rents,  profits,  and 
annuel  income  of  my  residuary  estate  to  or  for  the 
benefit  of  the  person  who  for  the  time  being  shall 
uader  and  by  virtue  of  this  my  will  be  entitled  to  the 
possession  or  receipt  of  the  rents  of  my  Hensol  estate, 
and  shall  otherwise  hold  my  residuary  estate  upon 
such  trusts  that  the  annual  income  thereof  shall  as  far 
as  possible  be  enjoyed  in  lika  manner  as  if  it  had 
formed  part  of  the  rents  and  profits  of  the  Hensol 
estate,  it  being  my  wish  that  the  income  of  my 
residuary  estate  shall  assist  in  keeping  up  and  be  in 
augmentation  of  the  rents  and  profits  of  the  Hensol 
estate." 

By  a  codicil  the  testator  bequeathed  the  sum  of 
£70,000 — such  sum  to  be  consiaered  the  first  charge 
by  way  of  legacy  on  his  residuary  estate  and  to  be 
treated  as  payable  on  th»  day  of  his  death — to  his 
trustees  upon  the  trusts  declared  in  his  will  concern- 
ing Ids  residuary  estate. 

The  testator  died  on  the  19th  of  September,  1871. 

The  present  tenant  for  life  had  three  children  and 
no  more — namely,  the  late  Sir  Bose  Price ;  the  present 
tenant  in  tail ;  and  a  third  son,  still  an  infant. 

1^  Bose  Price  died  ou  the  9th  of  June,  1901,  a 
bachelor  and  intestate,  and  without  having  barred 
the  entail,  and  letters  of  administration  of  his  estate 
were  taken  out  by  his  mother,  the  tenant  for  life. 

The  husband  of  the  tenant  for  life  had  died  on  tha 
16th  of  April,  1899. 

Borthwick,  for  the  tenant  for  Ule  and  the  third  son, 
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argned  that— sub jeofc  to  the  life  interest — the  faniiture, 
the  residae,  and  the  legacy  of  £70,000  had  become 
absolutely  vested  in  the  late  Sir  Bose  Price. 

Hewitt,  for  the  present  tenant  in  tail. 

F.  Thompson,  for  the  tra«tees. 

Our.  adv,  v\dU 

BwiNFSN  Eadt,  J.— The  first  qaestion  raised  by 
this  originating  summons  is  whether  the  pictures, 
prints,  and  other  chattels  at  Hensol  Oastle.  specifi- 
cally bequeathed  to  go  along  with  the  Hensol  estate. 
Tested  absolutely  in  the  late  Sir  Bose  Price  (who 
was  killed  in  the  South  African  War  on  the  9&h  of 
June,  1901),  subject  to  his  mother's  interest  therein ; 
or  whether  the  defendant,  Sir  Francis  Oardor  Bose 
Price,  will  become  entitled  to  the  same  if  he  shall 
survive  his  mother. 

This  point  depends  upon  the  proper  construction 
to  be  placed  upon  the  will  of  the  late  Bowland 
Fothergill.  [His  lordship  here  read  the  specific  bequest. 
Mr.  Borthwiok,  who  appeared  for  the  plaintiffs, 
one  of  whom  is  the  legal  personal  representetive  of 
the  late  Sir  Bose  Price,  stated  that,  having  regard  to 
the  expression  "  actual  possession  "  oonteined  in  the 
will,  he  could  not  distinguish  the  present  case  from 
Lord  Scaradale  v.  Curzon,  8  W.  B.  Ch.  Dig.  40, 1  Joh.  & 
Hem.  40,  and  In  re  Angerstein^  Angeratein  v.  Anger- 
steiny  44  W.  R  162,  [1895]  2  Oh.  883,  and  that  as  Sir 
Bose  Price  died  in  his  mother's  lifetime,  and  without 
ever  haviog  come  into  the  possession  of  the  estate,  he 
could  not  contend  that  the  spedfic  chattels  had 
become  absolutely  vested  in  him. 

The  other  question  raised  by  the  summons  is 
whether  the  trust  f ands  representinff  the  legacy  of 
£70,000  given  by  the  first  oodioil  and  the  residuary 
estate  of  the  testetor  vested  absolutely,  in  the  evente 
which  have  happened,  in  the  late  Sir  Bose  Price. 
This  depends  upon  the  proper  construction  to  be 
placed  upon  another  portion  of  the  wiU  of  the  same 
testator.  [His  lordship  here  read  the  residuary  gift 
in  the  will  and  the  codicil  giving  the  £70,000.] 

The  effect  of  these  bequests  is  that  the  £70,000  and 
the  residuflffy  estete  are  held  upon  the  same  truste  (as 
far  as  possible)  as  the  Hensol  estete ;  the  income  of 
the  personal  estete  including  the  rente  of  any  real 
estete  purchased,  is  to  be  applied  as  if  they  formed 
part  of  the  rente  and  profits  of  the  Hensol  estete, 
and  to  assist  in  keeping  up,  and  be  in  augmentetion 
of  the  rente  and  profite  of  the  Hensol  estete,  and 
this  not  for  any  definite  or  limited  time,  but  in 
perpetuity. 

The  general  rule  is  that  a  gift  of  personalty  to  the 
persons  for  the  time  being  entitied  to  real  estete,  so 
far  as  the  rules  of  law  and  equity  permit,  vests 
absolutely,  not  in  a  tenant  for  life  of  the  real  estate, 
but  in  the  first  tenant  in  tail  at  birth,  whether  he 
comes  into  possession  or  not :  Foley  v.  Bumdl^  1 
Bro.  Ch.  Gas.  274,  4  Bro.  ParL  Gas.  319;  Lord 
Scaradale  v.  Curzon,  In  Cox  v.  Sutton,  25  L.  J. 
Oh.  845,  5  W.  B.  Oh.  Dig.  26,  Wood,  V.O.,  aflirmed 
the  general  rule  in  the  clearest  terms,  although 
in^  that  case,  upon  the  sf^dal  luiguase  of  that 
will,  he  was  able  to  arrive  (not  without  diffi- 
culty)^ at  the  conclusion  that  the  personalty 
was  given  as  a  contingent  gift  to  a  person  who 
should  answer  a  particular  description  at  a  particular 
date.  If  there  be  a  direction  that  the  personalty  is 
not  to  vest  in  a  tenant  in  tail  dying  under  twenty- 
one,  this  will  prevent  the  personalty  from  vesting  in 
a  tenant  in  tail  by  purchase  dying  an  infant :  Chriatie 
V.  Qoaling,  L.  R  1  H.  L.  279,  15  W.  B.  H.  L.  Dig,  30 ; 
Harrington  v.  Harrington,  L.  B.  5  H.  L.  87,  20 
W. B.  H.  L.  Dig.  25;  MarteUi  v.  Holloway,!^ B.  5  H.  L. 
532,  21  W.  B.  Dig.  278.    And  if  the  ^  of  personal 


estate  be  to  the  person  actually  seised  at  the  death  of 
the  tenante  for  life  or  to  the  person  seised  of  the  aoteal 
freehold,  which  is  defined  as  freehold  in  possession, 
or  if  there  are  other  clear  words  referring  to  aotaal 
possession,  a  tenant  in  teil  who  dies  before  coming 
into  possession  is  excluded.  In  Potta  v.  Potta,  3 
Jo.  &  Lat.  353,  Lord  St.  Leonards  said,  at  p.  368 : 
"If  a  plain  intention  be  expressed  that  no  person 
shall  take  the  chattels  absolutely  who  does  not  live  to 
beaome  entitied  to  the  possession  of  the  real  estete, 
the  court  must  execute  that  intention." 

Upon  a  careful  consideration  of  the  will  and  codicil 
I  am  unable  to  find  any  such  intention  expressed  in  the 
cue  before  me,  and  as  was  said  by  Lord  St.  Leonards 
inPo^  V.  Potta,  "  It  is  firmly  settled  that  the  court 
will  not  introduce  in  such  oases  the  restrictions 
which  conveyancers  know  how  to  introduce  with  apt 
words." 

The  personal  estate  is  given  in  the  present  case  by 
referenoe  to  the  real  estate,  the  income  of  the 
personal  estete  being  directed  to  go  for  an  indefinite 
period  with  the  rente  of  the  real  estete,  and  in  my 
opinion  the  £70,000  and  residuary  personalty  vested 
absolutely  in  the  late  tenant  in  tail,  there  not  being 
contained  in  the  will  any  sufficient  direction  to  pre- 
clude such  vesting,  and  to  carry  these  interests  to 
the  next  tenant  in  taiL 

Indeed  the  present  case  appears  to  me  to  be  a 
stronger  one  in  favour  of  tiie  first  tenant  in  teil 
taking  an  absolute  interest  than  MarteUi  v.  HoUoway. 
There  the  will  contained  a  proviso  that  the  personal 
estate  should  absolutely  belong  to  such  persons,  &0., 
as  should  first  attein  twenty-one  and  become  entitied 
to  an  estate  in  tail  in  possession  in  the  real  estate, 
and  it  was  held  that  a  person  had  become  absolutely 
entitied  to  the  personal  estate,  although  he  had  only 
a  vested  estete  tail  in  the  real  estate  in  remainder, 
expectant  on  his  father's  life  estate. 

The  answer  to  the  second  question  will  therefore  be 
that  the  late  Sir  Bose  Prioe  became  absolutely 
entitied  to  the  leffaoy  and  residuary  personalty  subject 
to  the  interest  of  the  plaintiff  Dame  Isabella  Eliza- 
beth Price-Fothergill  therein. 

Solidtors,  Iliffe,  Henley,  A  Sweet;  Field,  Boacoe,  & 
Co. 


(Lord  5;e«to^J.  L.O.J.) )        ^-«-  *'  ' '  ^'"^  ^^- 

Sheffield  (OoRFOBATioir  of)  v.  BABOLAr  and 
Others,  (a.) 

Company — Indemnity — Forged  transfer  of  stock — TnnO' 
cent  tranaferee — Loas  incurred  by  company — Liability 
aa  between  company  and  tranaferee  to  bear  loas — 
Sheffield  Corporation  Act,  1883  (46(fc47  Via.  c.  Ivii.), 
aa.  27,  29,  30. 

The  tranaferee  of  a  forged  tranafer  of  corpcraiion 
stock,  innocmUy  and  without  negligence  presented  such 
transfer  to  the  corporation  requesting  them  to  register 
the  tranafer.  The  corporation,  acting  without  negligence, 
excepted  and  regiatered  the  tranafer,  and  in  due  course 
iaaued  certificatea  to  the  tranaferee,  one  of  the  defendants, 
as  holder  and  owner  of  the  stock,  thereby  incurring 
liability  to  the  real  ovmer  of  the  stock  whoae  name  had 
been  forged,  and  in  an  action  aubaequenily  brought 
against  them  by  the  latter  they  were  ordered  to  make  ^wxl 
the  loaa  auaiained  by  him. 

Held,  that  aa  between  the  corporation  and  the  tranaferee, 
both  innocent  parties,  the  loaa  incurred  by  tJie  former  in 
acting  on  the  forged  tranafer    must  be  boms  by  the 

(a.)  Beported  by  E»  G.  Stillwell,  Esq.,  Barxister- 
at-Law* 
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(rofw/eree  who,  although  he  Tutd  acted  in  good  faith  and 
withoui  negligence,  had  eent  the  forged  tramfer  to  the 
corporation  requesting  them  to  act  upon  the  tame. 

Opinion  o/Luidley.  J.,  in  Simm  v,  A.nglo- American 
Telegraph  Co.,  28  W.  B.  290,  5  Q.  B.  D,  188,,  at  p. 
195,  as  to  the  liability  of  the  transferee,  dissented  from. 

This  was  an  aclion  tried  by  Lord  AlTerstcne,  L.G.  J., 
without  a  jury. 

The  action  was  brought  by  the  lord  mayor, 
aldermen,  and  oitizene  of  uie  dty  of  Sheffield  against 
MeesTB.  Bwrday  &  Co.,  bankers,  to  recover  the  sum 
of  £11,487  17s.  5d.,  being  the  amount  of  principal 
and  interest  of  certain  corporation  stocK  which 
belonged  to  two  trustees,  and  was  transferred  to  a 
nominee  of  the  defendants  under  a  transfer  pur- 
porting to  be  executed  by  one  of  the  said  trustees, 
but  which  in  reality  was  a  forgery. 

The  question  now  raised  was  as  to  which  of  the 
two  innocent  parties  should  suffer  for  the  fraud  of 
the  third  party. 

The  facts  of  the  case,  as  stated  in  the  statement  of 
daim  and  admitted  in  the  statement  of  defence,  were 
as  follows : 

On  the  29th  of  March,  1893,  Messrs.  Timbrell  and 
HonnywiH  were  the  owners  and  holders  of  £8,200 
3}  per  cent.  1883  Stock,  redeemable  1915,  in  the 
Sheffield  Corporation,  and  as  such  owners  and 
holders  were  duly  regittered  in  the  plaintiff  corpora- 
tion's stock  regbter. 

The  defendants,  with  a  letter  addressed  to  the 
plaintiffs,  dated  the  Idth  of  April,  1893,  presented  to 
the  plaintiffs  a  deed  of  transfer  dated  the  Uth  of 
April,  1893.  purporting  to  be  duly  executed  by 
Messrs.  Timbrell  and  Honny  will  as  a  transfer  by  them 
to  the  defendant  Edward  E.  Barclay  of  the  stock, 
and  by  such  letter  the  defendants  requested  the 
plAinfiffii  to  register  the  transfer  and  in  due  course  to 
issue  certificates  to  the  defendant  Edward  E.  Barclay 
as  holder  and  owner  of  the  stock  in  accordance  with 
the  terms  of  the  transfer. 

The  deed  of  transfer  had  not  been  executed  by 
Honnywill,  and  in  so  far  as  it  purported  to  have  been 
executed  by  him  was  a  forgery. 

In  an  action  brought  in  1899  in  the  Chancery 
DiTision  (by  order  of  the  Uth  of  January,  1901, 
transferred  for  trial  to  the  Qaeen's  Bench  Division] 
by  Honnywill  agaiost  the  Mayor,  &c.,  of  Sheffield 
(the  present  plaintiffd)  Honnywill  claimed  that  the 
defendants  (me  corporatioa}  should  be  ordered  to 
rectify  thtir  register  by  insertiog  therein  his  na<ne  as 
the  holder  and  owner  of  the  stock  or  should  appro- 
priate or  purchase  and  register  in  his  name  the 
amount  of  the  stock  and  shou'd  pay  to  him  suoh 
interest  and  dividends  as  had  become  payable  from 
the  date  of  the  transfer,  on  the  ground  that  he 
(^moywill)  had  not  ex<^cuted  the  transfer,  and  that 
in  so  far  at  it  purported  to  have  been  execated  by 
him  was  a  forgery  and  null  and  void. 

By  a  letter  of  the  13th  of  November,  1900,  the 
defendants  agreed  to  ba  bound  by  the  decision  in 
the  action  of  Honnywill  against  me  corporation  on 
the  issue  whether  the  signature  of  Honnywill  to  the 
dead  of  transfer  was  a  forgery  or  not.  The  jury 
foDud  that  the  signature  was  a  forgery,  and  the 
defendants  were  now  estopped  from  alleging  the 
contrary. 

In  that  action  Honnywill  recovered  judgment 
dated  the  13th  of  May,  1901,  whereby,  so  far 
at  was  now  material,  it  was  ordered  that 
the  present  plaintiffs  (being  the  defendants  in  thai; 
aetion)  should  appropriate  or  purchase  and  register  in 
the  name  of  Honnywill  £8,200  3^  per  cent.  Bedeem- 
able  Stock  of  the  plaintiff  corporation,  and  deliver  to 
Hoonyfnll  a  oertinoate  of  that  stook  in  his  name,  and 


further,  that  Honnywill  should  recover  from  the 
present  plaintiffs  (being  the  then  defendants)  a  sum  of 
money  representing  the  dividends  which  from  time  to 
time  would  have  accrued  due  and  become  payable  to 
him  upon  the  stodc,  with  interest  thereon  at  3}  per 
cent.,  and  costs  to  be  taxed. 

In  compliance  with  this  judgment  the  plaintiffs  in 
this  action,  which  was  commenced  on  the  23rd  of 
October,  1901,  purchased  the  stook  for  £8,645  10s., 
and  appropriated  the  same  to  Honnywill,  and  paid  to 
him  a  sum  of  £2,524  Is.  2d.  in  respect  of  dividends 
and  interest  as  ordered  by  the  judgment,  and  alto 
paid  £318  Os.  3d.,  Honnywill*s  taxed  costs  of  the 
action,  and,  further,  became  liable  to  pay  their  own 
costs. 

Under  the  above  drcumsbanoet  the  plaintiffi  sub- 
mitted as  a  matter  of  law  that  the  defendants  were 
liaUe  to  repay  to  them  the  moneys  so  paid  as  afore- 
said, and  to  indemnify  the  plaintiffs  in  respect  of  the 
liabilities,  and  they  claimed  the  above-mentioned 
three  sums,  amounting  to  £11,487  17s.  5d.,  and  a 
declaration  that  they  were  enutled  to  be  indemnified. 

In  their  defence  the  defendants,  while  admitticg 
the  facts  in  i^e  statement  of  daim,  submitted  that 
they  disclosed  no  cause  of  action  against  the 
defendants;  that  the  defendants  were  bond  fide 
holders  for  value  of  the  transfer,  and  had  neither 
knowledge  nor  notice,  nor  any  means  of  knowledge, 
that  any  part  of  the  same  was  forged,  but  honestly 
believed  that  the  same  was  a  genuine  transfer  at  the 
time  when  they  sent  to  the  plaintiffs  the  letter  of  the 
15th  of  April,  1893,  and  that  the  plaintiffs  had  better 
opportunity  of  judging  of  the  genuineness  of  the 
transfer  than  the  defendants ;  and  alternatively  that 
the  plaintiffs'  claim  (if  any^  was  barred  by  the  Statute 
of  Limitations ;  and  they  also  pleaded,  as  showing  that 
the  plaintiffs  were  estopped  from  asserting  this  present 
claim  against  the  defendants,  that  &e  plaintiffs 
accepted  the  transfer  to  the  defendant  E.  E.  Barclay 
and  duly  registered  him  as  the  holder  of  the  stock, 
and  that  he  on  the  28th  of  April,  1893,  executed  a 
fresh  transfer  to  Messrs  Young  and  Macdonald,  and 
that  tMs  fresh  transfer  was  accepted  b?  the  plaintiff 
who  duly  registered  Youog  and  Macdonald  as  the 
holders  of  £8,000  of  the  stooc,  and  issued  a  certificate 
to  them  accordingly,  as  well  as  a  certificate  to  a  Miss 
Cockayne  as  the  holder  of  the  balance  of  £200  stook ; 
that  the  plaintiffs  took  no  steps  to  verify  the 
genidnenesB  of  the  transfer  of  the  I5th  of  April,  1893, 
but  continued  to  act  on  it  as  a  gentdne  transfer  and 
continued  to  pay  Messrs.  Youns  and  Macdonald  and 
Miss  Cockayne  the  dividends  due  thereon,  and  that 
the  defendants  were  thereby  led  to  believe  that  the 
transfer  was  genuine  and  lost  their  remedies  against 
the  persons  who  had  forged  and  delivered  the  transfer 
to  them. 

The  Sheffield  Corporation  Act,  1883  (46  &  47  Vict, 
e.  IviL],  provides  as  follows : 

Section  27.  Subject  to  the  provisions  of  this  part  of 
this  Act  every  corporation  stockholder  may  transfer 
all  or  any  part  of  ms  stock  in  books  or  by  deed. 
*  Section  29.  (1)  If  and  where  the  resolution  for 
creation  of  any  portion  of  corporation  stock  makes 
the  same  transferase  by  deed  and  not  in  books  the 
provisions  of  this  section  shall  apply  and  have  effect 
but  not  otherwise.  (2)  Every  transfer  of  corporation 
stock  so  transferable  shall  be  by  deed.  (4)  The  deed 
of  transfer  when  duly  executed  shall  be  delivered  to 
and  kept  by  the  corporation  or  the  registrar,  and  the 
corporation  or  the  registrar  shall  enter  a  memorial 
thereof  in  a  book  to  be  called  the  Begister  of  Transfers 
of  Corporation  Stock,  and  shall  in£)r8e  on  the  deed 
of  transfer  a  notice  of  that  entry. 

Section  30.  (1)  The  corporation  or  the  registrar 
before  allowing  any  transfer  of  stock  may,  if  the 
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droamstancefl  of  the  case  appear  to  them  or  him  to 
make  it  eiqtedient,  require  evidence  of  the  title  of  any 
person  claiming  a  rigtit  to  make  the  transfer.  (2) 
That  evidence  shall  be  a  statutory  declaration  of  one  or 
more  competent  persons  or  of  snoh  other  nature  as  the 
corporation  or  the  registrar  with  the  approval  of  the 
corporation  may  require. 

Danckwerta,  K.C.  {Bankea,  K.O.,  and  H.  T.  Waddy 
with  him),  for  the  plaintifPs. — The  loss  caused  by  the 
fraud  of  the  third  party  ought  to  be  borne  by 
the  defendants.  The  sendiDfl:  on  of  the  transfer  by 
the  defendants  to  the  plamtiffn  was  in  law  a  represen- 
tation by  them  to  the  plaintifEs  that  they  belieyed  the 
transfer  to  be  a  genuine  transfer,  and  that  they  had 
the  authority  of  the  registered  owner  to  do  so,  and 
the  plaintiffd  acted  on  the  representation  implied 
from  the  act  of  the  defendants.  The  representation 
of  the  defendants  was  a  request  to  the  plaintiffs  to  do 
a  lawful  act.  This  the  plaintiffs  acted  upon,  and 
thereby  sustained  the  losi  which  they  now  sought  to 
recover.  There  is  an  implied  promise  by  the  defendants 
to  indemnify  the  plaintiffs.  In  DugdcUe  ▼.  Loveringt 
23  W.  R.  391,  L.  B.  10  0.  P.  196,  Lord  Bsher  (then 
Brett,  J.)  said  that  the  implication  rested  "  merely  on 
the  fact  of  the  plaintiff  naviug  done  an  act  at  the 
request  of  the  defendant  which  was  not  manifestly 
illegal  or  tortiousi  to  his  knowledge,  but  which 
exposed  him  to  an  aotion."  In  Adanuon  y.  JarviSf 
4  Bing.  66,  the  principle  is  clearly  stated  by  Best, 
O.J.,  at  p.  73 :  see  also  Humphry  a  y.  Prattt  5  Bli. 
N.  B.  154,  and  BetU  y.  Gibhins.  2  A.  &  B.  57.  In 
Toplia  y.  Orane,  5  Bing.  N.  C.  636,  Tindal,  C.J.,  at 
p.  650,  says  :  "  Where  an  act  has  been  done  by  the 
plaintiff  under  the  expre<s  directions  of  the  defendant, 
which  occasions  an  injury  to  the  rights  of  third 
persons,  yet,  if  such  act  is  not  apparently  illegal  iu 
itself,  but  is  done  honestly  and  bond  fide  in  compliance 
with  the  defendant's  directions,  he  shall  be  bound  to 
indemnify  the  plaintiffs  against  the  consequences 
thereof  "  :  see  also  American  cases.  Brown  y.  Howard 
Fire  Insurance  Co. ,  42  Maryland,  384,  and  Boston  and 
Albany  Railroad  Co,  v.  Richardson,  135  M<iS8.  473. 
It  is  true  that  in  8imm  v.  Anglo-American  Telegraph 
Co.,  28  W.  £.  290,  5  Q.  B.  D.  188,  Lindley,  J.,  at  pp. 
190-6,  expressed  his  opinion  that  it  is  the  duty  of  the 
company  in  such  cases  as  this  to  look  after  their  own 
register,  and  that  in  the  case  of  a  forged  transfer 
being  innocently  presented  the  loss  must  fall  upon 
the  company.  But  on  that  case  going  up  to  the 
Court  of  Appeal  that  view  was  expressly  dissented 
from  by  both  Bcamwell  and  Cotton,  L. JJ.,  28  W.  B. 
290,  5  Q.  B.  D.,  at  p.  201.  Further,  the  plaintiffs'  claim 
is  not  barred  by  the  Statute  of  Limitations,  for  the 
cause  of  action  did  not  arise  in  1893,  when  the 
defendants  requested  the  plaintiffs  to  register  the 
transfer,  but  only  when  the  plaintiffs  were  compelled 
to  pay  Honnywill :  Tunstall  y.  BarUeU,  14  L.  T.  Bep. 
400,  14  W.  B.  Oh.  Dig.  121,  and  Collinge  y.'  Heywood, 
9  A.  &  E.  633.  No  cause  of  action  arises  until  the 
damage  or  injury  arises. 

They  alio  referred  to  Collen  y.  WrigM,  6  W.  B. 
123,  8  E.  &  B.  647,  and  Darley  Main  Colliery  Co,  y. 
MitcheU,  11  App.  Cas.  127,  34  W.  B.  Dig.  108. 

Haldane,  K.C.  {F.  R.  T.  Raddiffe  with  him),  for  the 
defendants. — The  plaintiffs'  case  can  only  rest  on  the 
doctrine  laid  down  in  Collen  y.  Wright  or  an  im- 
plied repreientation  as  to  genuineness.  In  Brown 
y.  Howard  Fire  Insurance  Co,  mo  question  as  to 
the  right  to  any  indemnity  was  discussed,  and 
Boston  and  Albany  Railroad  Co,  y.  Richardson 
turned  on  warranty  of  authority  as  based  on 
ColUn  v.  Wright.  If  the  plaintiffs'  case  comes  within 
the  principle  of  Collen  y.  Wright^  then  their  daim 
is     Darred    by     the    Statute    of    limitatioos,   as 


the  time  would  run  from  the  breach  of   contract 
and   not   from  the    subsequent   damage,  and   the 
subsequent  dumage  would  not  take  the  case  out  of 
the  statute :  Gibbs  y.  Guild,  30  W.  B.  407, 8  Q.  B.  D. 
296,  at  p.  302,  30  W.  B.  591,  9  Q.  B.  D.   59 ;    Short 
y.  McCarthy,  3  B.  &  Aid.   626.      The  question  of 
indemnity  or  of  a  representation  subsequently  acted 
upon  or  fraudulent  concealment  does  not  arise  here. 
The  corporatioa   were  hound  to    keep    their    own 
reirister  of  shareholders :  In  re  Bahia  and  San  Francisco 
Railway  Co.,  16  W.  B.  862,  L.  B.  3  Q  B.   584.  per 
Oockburn,  0. J.  The  defendants  never  represented  that 
the  transfer  was  genuine.  They  merely  wrote  the  letter 
of  the  15th  of  April,  1893,  on  a  printed  form  enclosing 
the  transfer,     ^e  corporation  had  the  discretionary 
power  of  making  such  inquiry  as  they  might  think 
fit.      In  Simm   v.    Anglo-American    Telegraph   Co., 
Lindley,  J.,  says,  5  Q.  B.  D.,  at  p.  195,  '*  And  it 
appears  to  me  that  a  duty  is  thrown  on  the  oompaTiy 
to  look  to  their  own  register    .    •    •    aad  that  duty 
the  company  owe  to  those  who  come  with  transfers, 
and  I  do  not  see  any  corresponding  or  conflicting 
duty  on  the  part  of  the  person  who  brings  the  transff  r, 
except,  of  course,  that  of  bringing  what  he  believes 
to  be  an  honest  document.    I  toink  the  true  view  is 
this,  ti^at  there  being  no  negligence  in  the  sense  of 
want  of  care  on  either  side,  but  there  being  a  duty 
on  the  part  of  the  company  to  keep  the  register 
correct  and  themselves  to  look  after  the  transfers 
between  innocent  parties,  the  loss  must  fall  upon  the 
company,  and   their   daim   for   indemnity    .     .    . 
faUs."    The  law  as  to  misrepresentation  was  con- 
sidered in  Leather  v.  Simpson,  19  W.  B.  431,  L.  B. 
11  Bq.  398,  at  p.  406 ;  Derry  v.  Peek,  38  W.  R.  38, 
14  App.  Cas.  337 ;  BeaUie  v.  Lord  Ebury,  22  W.  B. 
897,  L.  B.  7  H.  L.  102 ;    Low  v.  Bouverie,  40  W.  B. 
50,   [1891]    3  Oh.   82;    and  iu   Oliver    v.   Bank  of 
England,  50  W.  B.  340,  [1902]  1  Oh.  610.    A  mis- 
representation is  not  actionable  unless  it  is  deceitful, 
or  unless  there  is  a  special  duty  or  obligation  on  the 
party  to  make  it  a  representation.    This  action  is 
only   maintainable  upon  the  ground   of  deceit  or 
warranty  of  authority.    It  is  admitted  that  there  was 
no  deceit ;  and  there  was  no  warranty  of  authority 
or  any  evidence  to  show  that  the  defendants  repre- 
sented that  they  had  authority. 

The  case  of  Robinson  v.  Reynolds,  2  Q.  B.  196.  and 
section  30  (1)  of  the  Sheffield  Corporation  Act,  1883, 
were  also  referred  to. 

Danckwerts,  K.C,  replied. 

Cut.  adv.  vuU. 

Oct.  27.— Lord  Alyerstonb,  L.C.J.,  read  the 
following  judgment:  Tne  question  raised  in  this 
action  is  one  of  very  great  importance.  The  action 
was  brought  by  the  Corporation  of  Sheffield  against 
Messrs.  Barclay  &  Co.,  the  well-known  bankers,  to 
recover  the  sum  of  £11,487  17s.  5d.,  being  the  amount 
of  principal  and  interest  of  certain  corporation  stock 
which  belonged  to  o^ain  trustees  named  Timbrell 
and  Honny^ml,  and  was  transferred  to  a  nominee  of 
the  defendants  under  a  transfer  purporting  to  be 
executed  by  HonnywiU,  but  which,  for  the  porpoee 
of  this  action,  must  be  taken  to  have  been  a  forgery. 
The  facts  may  be  very  briefly  stated.  Prior  to  the 
Idth  of  April,  1893,  £8,500  Sheffield  Corporation 
Bedeemable  Stock  was  transferred  to  the  names  of 
A.  A.  Timbrell  and  A*  O.  Honnywill,  who  were,  I 
understand,  trustees  of  a  cettain  estate.  The  certifi- 
cate of  the  stock  in  these  names  bearing  date  the  13th 
of  April,  1893,  was  produced  before  me.  The  stock 
bad  stood  in  the  name  of  SutclifiEe  from  1886,  bat  had 
been  transferred,  as  I  was  informed,  on  the  dhange  €i 
trustees  to  Timbrell  and  Honnywill  on  the  29th  of 
Vliarch,   1893,  and   on  the  13th  of   April,  1893,   a 
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oertifioate  was  issued  in  their  names.  T7p6a  tde 
11th  of  April.  1893,  a  transfer  of  £8,200  of  this 
stook  to  B.  £.  Barolay,  a  representative  of  the 
defendants,  purporting  to  be  executed  by  Timbreli 
and  Honnywill,  was  handed  to  the  defendants 
Barclay  &  Oo.  For  the  purpose  of  this  ease  it  must 
be  taken  that  the  signature  of  Honnywill  to  the 
transfer  of  the  11th  of  April  was  a  forgery :  see  par. 
5  of  the  statement  of  olaim,  and  par.  1  of  the  defenoa. 
On  the  15th  of  April,  1893,  the  defendants,  Messrs. 
Barday  &  Ck>.,  sent  the  transfer  of  the  11th  to  the 
corporation,  enclosed  in  a  letter  in  the  following 
terms:  "54,  Lombard-street,  London,  E.O.,  15th 
April,  1893.  Messrs.  Barclay,  Bevan,  Bansom,  &  Oo., 
present  their  compliments  to  the  registrar  of  the 
Sheffield  Oorporation  and  beg  to  send  enclosed  the 
transfer  of  £8,200  3^  per  cent.  1883  stock,  and  will  be 
obUged  by  his  registering  the  same  in  the  company's 
books  in  the  new  name  of  their  Mr.  B.  E.  Barday,  send- 
ing them  the  new  certificates  in  due  Gourde.  Messrs. 
Barclay  ft  Oo.  also  enclose  the  amount  of  the  registra- 
tion fee.  The  Begistrar,  Sheffield."  This  was 
followed  by  a  letter  of  the  17th  from  Mr.  Sarkas,  the 
registrar,  ackiywledging  the  receipt,  but  pointing 
out  that  the  registration  fee  had  not  been  enclosed, 
and  on  the  18th  of  April  Messrs.  Barclay  &  Oo.  sent 
the  registration  fee.  On  the  28th  of  April,  1893, 
E.  E.  Barclay,  the  transferee  named  in  the  fori<ed 
transfer  o!  the  11th  of  April,  executed  a  transfer  of 
£8,000  of  the  stock  to  Messrs.  Young  and  Maodonald, 
and  upon  th^  12th  of  May.  of  the  balance,  £200,  to 
Mary  Florence  Oockayne.  Upon  the  Ist  of  June  the 
plaintiffs  issued  certificates  to  Young  and  Maodonald 
for  the  £8,000  stock  and  to  Mary  Oockayne  forthe  £200. 
In  the  year  1901  an  action  was  brought  by  Honnywill 
against  the  corporation,  daiming  the  rectification  of 
the  register  by  inserting  his  name  as  the  holder  of 
the  £8,200  stock  transferred  to  Barclay  under  the 
forged  transfer  and  the  interest  and  dividends  paid 
thereon.  In  that  aotion  the  jury  found  that  the 
transfer  was  a  forgery  and  had  not  been  executed  by 
Honnywill  or  with  his  authority,  and  for  the  purpose 
of  this  action  it  was  agreed  that  the  defendants  were 
boand  by  that  finding.  The  duties  of  the  oorporation 
in  respect  of  the  transfer  of  stock  are  controlled  by 
sections  27  to  32  of  the  Sheffidd  Oorporation  Act, 
1883.  Beliance  was  placed  by  the  plaintiffs  upon 
the  language  of  sub-section  4  of  section  29,  and  by 
the  defendants  on  sub-section  1  of  section  30.  There 
was  no  evidence  before  me  either  that  the  plaintiffs 
or  their  agents,  or  the  defendants  or  the  offixdals,  were 
guilty  of  negligenc9,  and  I  find  as  a  fact  that  there 
was  no  negligence  dther  on  the  part  of  tiie 
defendants  or  their  agents,  or  on  the  part  of  the 
registrar  or  of  any  official  of  the  corporation. 

Before  considering  whether  any  of  the  above^men- 
tiooed  statutory  provisions  haye  any  material  bearing 
upon  the  case  I  had  better  state  my  view  of  the  law. 
The  case  for  the  plaintiffs  was  based  on  two  main 
grounds  which  appear  to  me  to  involve  the  same 
connderations,  althoagh  possibly  somewhat  different 
arguments  may  be  us^  d  with  regard  to  each  ground. 
Ic  was  said  first  that  the  plaintiffs  had  done  a 
lawfal  act  at  the  request  of  the  defendants,  which 
lawful  act  had  caused  the  plaintiffs  damage,  and  that, 
therefore,  the  defendants  were  liable  for  the  damage 
10  caused  to  the  plaintiffs.  It  was  further  contended 
oa  behalf  of  the  plaintiffs  that,  even  if  the  defendants 
were  not  liable  because  the  plaintiffs  had  done  an  act 
at  their  request,  the  sending  in  of  the  transfer  implied 
an  undertaking  by  the  defendants  to  indemnify  the 
pUintiffs,  or  was  a  warranty  by  the  defendants  that 
the  transferor  had  a  right  to  transfer.  A  I  have 
alieady  said,  it  does  not  seem  to  me  that  the  particular 
for<n  ia  which  the  plaintiffs'  claim  is  alleged  is  of 


much  assistance  in  solving  the  question  which  has  to 
be  dedded.  The  real  question— and  it  is  to  my  mind 
oae  of  the  greatest  difficulty — is,  what  is  the  true 
nature  of  the  request  or  representation,  either  made  in 
f act  or  implied  in  law,  from  the  act  of  sending  in  a 
transfer  to  oe  registered,  or  what  is  the  nature  of  the 
transaction  between  the  parties,  and  on  whom  should 
the  loss  fall  as  between  two  innocent  parties  if  it 
tarns  out  the  transfer  is  forged  P  The  plaintiffs  relied 
strongly  on  the  enundation  of  the  law  contained  in 
the  judgment  of  Lord  Esher  in  Dagdale  v.  Lovering, 
following  Toplii  y.  Orane,  and  BetU  y.  CUhbina, 
to  the  effect  that  when  an  act  has  been  done  by 
the  plaintiff  under  the  express  directions  of  the 
defendant  which  occasions  an  injury  to  the  rights 
of  third  persons,  yet  if  suoh  an  act  is  not  apparently 
illegal  in  itself,  but  is  done  honestly  and  Ixmdfide  in 
compliance  with  the  defendant's  directions,  the 
defendant  is  bound  to  indemnify  the  plaintiffs  against 
the  consequences  thereof.  As  I  yentured  to  point  out 
in  the  course  of  the  argument  before  me,  there  are 
undoubtedly  cases  in  wmdi  our  law  recognizes  that  a 
request  so  acted  upon  does  involve  the  party  making 
the  request  in  the  obligation  to  indemnify  the  party 
who  so  acted.  Such  oases  arise  in  connection  with 
warranty  of  agency,  representations  made  mth  regard 
to  the  custody  of  goods,  and  no  doubt  other  instances 
might  be  given.  The  difficulty  in  this  case  is  to 
decide  whether  the  representations  made  or  implied  by 
the  sending  in  of  a  transfer  fall  within  the  rule  as 
euundated  by  Tindal,  O.J.,  in  ToplU  v.  Orane  or  not. 
For  the  defendants  great  reliance  was  yery  naturally 
placed  upon  the  judgment  of  Lord  Lindley,  then 
Lindley,  J.,  in  the  case  of  8imm  y.  Anglo-American 
Telegraph  Co.,  5  Q.  B.  D„  at  p.  195.  I  have  felt  yery 
mudi  pressed  by  that  opinion.  It  is  that  of  a  learned 
judge  of  yery  great  experience  in  this  branch  of  the 
law,  and  unust^y  qusiified  by  that  experience  to  lay 
down  the  rule.  That  the  bearing  of  the  opinion  of 
Lord  Lindley  may  be  understood  it  will  be  oon- 
yenient  to  make  a  brief  statement  of  the  facts  which 
arose  in  the  case  of  8imm  v.  The  Anglo-American 
Telegraph  Co»  In  that  case  a  firm  of  the  name  of 
Burge,  who  stand  in  the  position  corresponding  to 
that  of  Messrs.  Barday,  presented  to  the  Anglo- 
American  Telegraph  Oo. ,  through  Messrs.  Spurling  and 
Skinner,  acting  on  their  behalf,  a  transfer  purportiog 
to  be  executed  by  one  Ooates,  which  was  in'  truth 
a  forgery.  This  transfer  was  registered  by  the 
compaoy  and  the  stodc  transferred  into  the  names  of 
Spurling  aud  Skinner,  who  were  in  fact  agents 
for  Burge.  The  oertifioate  of  the  stock,  though 
prepared,  had  neyer  been  issued  to  Spurling  and 
Skianpr;  so,  as  was  poiated  out  in  the  Oourt  of 
Appeal,  no  question  of  estoppd  by  the  issue  of  the 
certificate  arose,  a^  in  the  cases  of  In  re  Bahia  and 
San  Francisco  Bailxoay  Co.,  and  Hart  v.  Frontlno, 
&c.  Gold  Mining  Co.,  L.  B.  5  Ex.  Ill,  18  W.  B. 
Dig.  0.  L.  57.  Before  the  case  went  to  the  Oourt  of 
Appeal,  Burge  ft  Oo.  were  joined  as  plaintiffs,  so 
that  the  real  question  between  them  and  the  Anglo- 
American  Oo.  was  whether  they  could  demand  the 
issue  of  a  certificate.  The  other  plaintiffiB  in  the  first 
aotion,  Messrs.  Simm  and  others,  had  purchased  the 
stock  from  Messrs.  Burge  &  Oo.,  and  daimedthat 
Messrs.  Burge,  their  transferors,  should  be  registered  as 
holders.  The  other  action  was  brought  by  the  com- 
pany against  Spurling  and  Skinner,  who  had  acted  as 
agents  for  Burge  in  handing  in  the  forged  transfer,  for 
an  indemnitf.  Upon  these  facts  the  opinion  of  Lwd 
Liadley,  then  Lindley,  J.,  was  expressed  in  the 
following  terms :  "  And  it  appears  to  me  that  a  duty 
is  throvm  on  the  company  to  look  to  their  own 
register,  which  inyolves,  of  oourse,  the  looking  after 
the  transfer  of  stodc  or  shares  standing  in  t^e  names 
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of  penoDB  on  the  renter ;  and  that  daty  the  company 
owe  to  those  who  come  with  transfers,  and  I  do  not  see 
any  corresponding  or  conflicting  duty  or  the  part  of  the 
person  who  brings  the  transfer,  except,  of  course,  that 
of  bringing  what  he  believes  to  be  an  honest  document. 
I  think  the  true  view  is  this — that,  there  being  no 
negligence  in  the  sense  of  want  of  care  on  either  side, 
but  there  being  a  duty  on  the  part  of  the  company 
to  keep  the  register  correct  and  themselves  to  look 
after  the  transfers  between  innocent  parties,  the  loss 
must  fall  upon  the  company,  and  tiieir  <daim  for 
indemnity  against  Spurling  and  Skinner  or  against 
Burge  &  Co.  fails.    The  utmost  which  the  company 
are  entitled  to  say  is  this :  '  It  was  your  duty  not  to 
produce  to  us,  to  be  acted  upon,  any  transfer  which 
you  knew  or  suspected  to  have  been  forged«'       I 
think  that  the  daty  of  the  persons  bringing   the 
transfer  does  not  go  beyond  this.    Can  me  claim 
against  Skinner  and  Spurling  be  sustained  by  looldng 
at  it  from  what  I  call  a  broader  point  of  view  P    The 
first    of    these    actions    is     brought   against    the 
company,    and   the   second   is   in   realily   brought 
against   Burge  &  Co.    Can  it  be  said,  even  if  the 
question   be   looked  at   as   between  Burge  &    Co. 
on  the  one  side  and  the  eompany  on  uie   other, 
that  the  loss  ought  to  fall  on  Burge  &  Co.  rather 
than  on  the  company?      I   do  not  think  it  can. 
It   appears   to   me   wat   the   case  is  analogous  to 
the    case    of  a   forged  cheque,  and   as   a   banker 
)aying   a   forged   cheque    to   an   innocent   holder 
!or  value  cannot  recover   back  its  amount  and  is 
compelled  to  pay  it  twice  over,  so  here  tJie  company 
must  pay  the  amount  of  the  stock  twice  over.    The 
duly  being  cast  upon  the  company  to  look  after  the 
register  and  the  transfers;  it  appears  to  me  that 
between  two  innocent  parties  the  company  are  not 
entitled  to  claim  compensation  from  Burge  &  Co., 
nor  to  resist  at  Barge  &  Co.'s  expense  the  recogni- 
tion of  that  title  which  they  themselves  have  created 
by  their  own  act.    It  appears  to  me  that  Burge  & 
Co.  are  entitled  to  say,  *  We  did  not  deceive  you ; 
you  made  inquiries,  and  you  accepted  us  as  stock- 
holders and  put  us  on  the  reg^ter,  and  you  cannot 
now  turn  round  and  say  that  as  between  you  and  us 
we  do  not  hold  that  position  which  you  have  led  us 
to   believe  that  we  are  entitled  to.'"      This  is  no 
doubt  a  very  strong  expression  of  opinion,  and  a  very 
dearly  expressed  view.    It  proceeds  from  one  of  the 
most  able  and  distingaiihed  Judges  that  has  ever 
adorned  the  English  bench.     If  I  had  thought  that 
that  opinion  had  been  delivered  after  the  full  con- 
sideration of  the  poiot  raised  before  me,  and  if  it  had 
not  been  the  subject  of  further  examination  in  the 
Court  of  Appeal,  I  should  have  felt  bound  by  that 
decision,  and  I  need  scarcely  repeat  that  in  differing 
from  it,  as  I  feel  bound  to  do,  I  do  so  with  the  very 
greatest  diffidence  and  hesitation.    When  the  case  of 
8imm  V.  Anglo-American    Telegraph    Co.  was  con- 
sidered in  the  Court  of  Appeal,  the  particular  judg- 
ment in  which  that  opinion  was  delivered  was  not 
reviewed  by  the  Court  of  AppeaL    The  action  by 
the    Anglo-American    Co.   was    against    an    agent 
of   the   persons   who    stand    in    the    position    of 
Messrs.    Barclay   in   this   case.     When,    therefore, 
that     case     came     to     be     considered    in     tiiat 
court,    inasmuch   as   the   decision   was   in   favour 
of  the  company  as  against  Burge,  the  person  on 
whose  behalf  the  forged  transfer,  purporting  to  be 
executed  by  Coates,  had  been  presented  to  them,  the 
company  ^d  not  press  their  appecd  in  the  action  they 
had  brought  against  Spurling ;  and  Bramwell,  L.J., 
at  p.  205,  dealmg  with  the  action  against  Spurling, 
said :  *'  I  wish  it  to  be  distinctiy  understood  that  I 
do  not  express  any  opinion  whetheit  the  second  action 
would    have   been   maintainable    if    any   damage 


had  accrued  to  the  company;  cogent  ai^^uments,  no 
doubt,  may  be  adduced  in  favour  of  either  view ; 
but  the  company  are  willing  to  pay  the  costs  of  the 
action  brought  by  them  rather  than  have  a  doubtful 
question  discussed,  and  they  are  content  that  judg- 
ment be  recorded  against  them,  although  technically 
they  do  not  consent  to  it  so  as  to  preclude  themselves 
from  appcHaUng,  if  it  be  wished  to  take  the  opinion 
of  a  lugher  tribunal.*'  And  the  other  Lords 
Justices  expressed  no  opinion.  I  have,  however,  to 
consider  how  far  the  decision  in  8imm*8  case  in  the 
action  brought  by  Simm  against  the  company 
supports  the  plaintiff's  daim  in  this  case,  or  affords 
ground  for  questioning  the  prindple  of  the  deddon 
laid  down  by  Lord  Lmdley.  It  seems  to  me  that 
the  dedsion  of  the  Court  of  Appeal  did  dedde 
that  as  between  two  innocent  parties,  one  of  whom 
had  innocentiy  and  without  negligence  handed  in  a 
forged  transfer,  upon  which  forged  transfer  the  com- 
pany were  asked  to  act,  the  loss  was  to  fall  upon  the 
person  who  handed  in  tiie  transfer,  or,  in  other  words, 
that  they  Inrought  that  case  within  the  rule  to  which  I 
have  referred,  that  when  one  of  two  innocent  persons 
must  suffer,  the  partjr  who  has  innocemtiy  put  forward 
the  request  upon  which  the  other  one  has  acted  must 
bear  the  burden.  If  I  am  right  in  this  view,  then  the 
opinion  of  lindley,  J.,  does  not  solve  the  question  in 
this  case,  because  he  did  not  connder  the  case  from 
the  point  of  view  of  dedding  which  of  two  innocent 
parties  must  suffer  the  loss  occadoned  by  the  aot  done. 
It  is  to  be  noted  in  this  case  that,  as  poiiited  out  by 
Mr.  Bankes  in  the  course  of  his  argument,  the  damage 
occadoned  by  the  defendants  was  not  damage 
caused  so  much  by  the  forged  transfer  having  been 
sent  in  as  by  tiie  defendants  having  themsdves 
acted  upo&  it  and  sent  in  the  subsequent  tranaf  ers  to 
Macdonald  and  Codcayne.  Simm^a  caae  deddes  that 
Messrs.  Barclay  could  not  have  claimed  to  be  regis- 
tered—see judgment  of  Bramwell,  L.J.,  at  p«  203 — 
so  that  the  corporation  were  not  estopped  from  deny- 
ing that  Barclay  was  a  transferee  until  they  had 
issued  fresh  certificates  to  Messrs.  Young  and  Mao^ 
donald  and  Miss  Codmyne :  see  /n  re  Bahia  and  San 
Franci8co  Railway  Co.,  and  Hart  v.  Frontino^  Ac  Chid 
Mining  Co, 

1  therefore  come  to  the  oondudon  that  in  this 
case,  as  between  the  two  innocent  persons,  the  pldn- 
tiffs  and  the  defendants,  the  loss  should  be  borne  by 
the  defendants,  who  innocentiy  caused  the  plaintiffs 
to  act  upon  an  instrument  which  turned  out  to  be 
invalid.  Beliance  was  placed  by  Mr.  Baddiffe  upon 
the  terms  of  the  letter  of  the  15th  of  April,  I  do  not 
base  my  judgment  upon  the  express  terms  of  that 
letter.  It  seems  to  me  no  more  than  an  ordinary 
request  to  register,  and  in  the  same  way  the  expres- 
don  **  duly  executed  **  in  sub-section  4  of  section  29 
does  not,  in  my  opinion,  carry  the  case  any  further. 
Witii  regard  to  sub-section  1  of  section  30,  relied 
upon  by  Mx.  Haldane,  I  do  not  think  it  affords  the 
defendants  any  defence — see  the  reasoning  I  have 
already  referred  to  in  the  judgment  of  Bramwdl, 
L.  J.,  5  Q.  B.  D.,  at  p.  203 — ^and,  except  as  bearing  upon 
a  question  of  negligence,  it  does  not  seem  to  me 
that  it  affects  the  point  which  I  have  to  dedde. 
My  attention  was  called  by  Mr.  Danckwerts  to  two 
American  cases,  one  that  of  the  Boston  and  Albany 
BaiVroad  Co.  v.  Richardson  and  Others,  and  the  other 
that  of  Brown  v.  Howard  Fire  Invwrance  Co.  The 
first  of  these  oases  is  an  undoubted  deddon  in  favour 
of  the  view  presented  by  the  plaintiffs,  but  I  have  not 
fiuffident  information  as  to  the  American  law  to  say 
whether  it  is  a  direct  authority,  because  it  may  he 
that  the  law  as  to  innocent  misrepresentation  laid 
down  by  the  House  of  Lords  in  Derry  v.  Peefe,  does 
not  apfdy  in  that  state  of  America.     The  case  of 


V5l  LL 


[Jaii.31.U(ie.] 


THE  WEEKLY  REPORTER. 


209 


COUBT  OF  ApFXAL. 


Smith  v.  Nobmantoit  Ooujeby  Co. 


COTJBT  OF  AfFBAL. 


Oliver  v.  Bank  of  England  does  not  appear  to  me  to 
afford  me  mnoh  anutanoe.  That  ease  was  based 
entirely  on  implied  warranty,  and  the  role  in  Coleln 
▼.  Wrighi  is  nndonbtedly  left  nntoudhed  by  Derry  v. 
Peek.  Speaking  for  myself,  I  should  not  have  dedded 
in  favour  of  the  plaintlilii  if  it  had  been  necessary  to 
rely  npon  the  doctrine  of  CoUen  v.  Wright. 

For  the  above  reasons  my  judgment  must  be  for 
the  plaintifb  for  the  sum  of  £11,169  lis.  2d.  As 
regards  the  o^her  item»  £318,  unless  some  arranee- 
ment  was  made  between  the  parties  with  regard  to 
the  costs  of  the  aoticn  brought  bv  Honnywill,  I  do 
not  see  how  they  can  be  recovered  in  this  action ;  if, 
however,  any  arrangement  was  made,  this  can  be  set 
right  before  the  judgment  is  finally  entered* 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffs,  Richard  F,  &  0.  L, 
Smith,  for  Henry  Sayer,  Town  Qerk,  Sheffield. 

Solicitors  for  the  defendants,  Maples,  Teesd  ale,  dk  Co, 


Dec.  17. 


Ctourt  Of  A99eaU 

Appesl.  1 

(Collins,  M.B.,  and  Bomer  and  > 

Mathew,  L.JJ.)  ) 

Smith  v.  Nobmanton  Colueby  Co.  (a.) 

Master  and  servant — Employers'  liabUiiy — Accident'^ 
Compensation — Accident  arising  oui  of  and  in  the 
course  of  the  employment^Workmen*s  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),   s.  1,  suh-section  1. 

A  workman  employed  in  a  colliery  was  suspended  from 
work  for  the  day  and  told  to  go  to  the  bottom  of  the  pit. 
If  hie  had  immediately  gone  to  the  bottom  of  the  pit  he 
could  not  have  been  taken  out  of  the  pit  for  nearly  three 
hours.  Instead  of  going  to  the  bottom  of  the  pit  he  went 
into  a  '^pass-by  "  and  remained  sitting  there.  When  he 
had  been  there  a  little  more  than  two  hours  he  was 
fseeidentaUy  injured  by  a  fall  of  mineral.  In  an  arbi- 
tratUm  under  the  Workmen*s  Compensation  Act  tlie 
county  court  judge  held  thaJt  the  workman  was  not  entitled 
to  compensation,  on  the  ground  that,  tJiough  he  was  not 
gudty  of  serious  and  wilful  misconduct,  the  accident  did 
n  t  arise  out  of  ana  */*  the  course  of  his  employment. 

Field,  that  the  county  court  judge  teas  justified  in  so 
holding. 

Appeal  from  an  award  of  the  judge  of  the  Alfretou 
County  Court  in  an  arbitratioa  under  the  Workmen's 
Compensation  Act,  1897. 

The  applicant  for  compensation  was  a  boy  of  the 
age  of  sixteen,  and  was  in  the  emplovment  of  the 
respondent  colliery  company  as  a  gang  boy. 

On  the  2nd  of  June,  1902,  he  was  at  work  in  the 
respondents'  pit  with  tsro  other  boys  under  a 
<<  corporal "  named  Taylor. 

About  1.15  au  altercation  took  place  between  the 
applicant  and  Taylor,  the  result  of  which  was  that 
Taylor  told  him  to  put  his  clothes  on  and  suspended 
him  from  work  for  the  day. 

Tuere  was  a  conflict  of  evidence  as  to  whether 
Taylor  told  him  to  go  to  Ihe  bottom  of  the  pit. 

From  the  place  where  the  applicant  nad  been 
worldog  a  tramway  ran  to  the  bottom  of  the  pit, 
which  was  distant  about  240  yards. 

The  applicant  went  into  a  "  p«ss-by  '*  to  put  his 
olothes  on,  and  then  remained  sitting  in  the  pass-by 
instead  of  going  to^the  bottom  of  the  pit.    If  ne  had 


(a.)  Beported  by  F.  Q.  Buobeb,  Esq.,  Barrister- 
at-Law. 


immediately  gone  to  the  bottom  of  the  pit  he  could  not 
have  been  taken  out  of  the  pit  tiU  4  o'clock.  About  1 .30 
the  deputy  of  the  colliery,  a  man  named  Lane,  saw  the 
applicant  in  the  pass-by,  and,  on  hearing  his  account 
of  what  had  happened,  told  the  applicant  to  go  to 
the  bottom  of  the  pit.  The  applicant  still  continued 
sitting  in  the  pass-by  till  3  40,  when  he  was 
accidentally  injured  by  a  fall  of  mineral. 

The  county  court  judge  found  that  the  applicant 
had  not  been  guilty  of  serious  and  wilful  misconduct, 
for,  in  his  opinion,  it  was  not  proved  that  the  corporal, 
Taylor,  had  ordered  him.  to  the  pit-bottom,  and, 
although  the  deputy.  Lane,  had  done  so,  still  the 
order  had  not  been  given  in  such  a  distinct  and 
perempto^  twminftr  sb  to  make  disobedience  to  it 
serious  and  wilful  misconduct  considering  the  nature 
of  the  order.  But  he  found  that  the  apfmcant  had  no 
business  and  ought  not,  after  having  been  stopped 
from  work,  to  have  stayed  in  the  pass-by,  and  that 
as  the  accident  happenea  to  him  over  two  hours  after 
he  had  stopped  work  for  the  dav,  and  in  a  place  where 
he  had  at  toe  time  of  ih^e  accident  no  right  to  be,  the 
accident  did  not  arise  out  of  and  in  the  course  of  his 
employment.  He  accordingly  made  an  award  in 
favour  of  the  respondents. 

The  applicant  appealed. 

ffextall,  for  the  applicant. 

Ruegg,  K.C,  and  Appkton,  for  the  respondents. 

Collins,  M.B.— In  my  opinion  the  appeal  fails. 
The  applicant,  in  border  to  succeed,  must  show  that 
the  accident  arose  out  of  and  in  the  course  of  his 
employment.  Ths  applicant  was  a  gang  boy 
employed  in  the  respondents'  coUiery,  and  a  dispute 
took  place  in  the  pit  between  him  and  the  corporal, 
Taylor,  which  resulted  in  Taylor's  dismissiDg  him  for 
the  day.  There  was  a  question  whether  at  the  same 
time  Taylor  ordered  him  to  go  to  the  bottom  of  the 
pit,  where  he  would  ihave  to  wait  for  between  two 
and  three  hours  before  he  could  leave  the  pit.  He 
went  put  of  the  way  in  that  direction,  and  then  went 
ioto  one  of  the  refuges  made  by  the  side  of  the  tram- 
way and  stopped  there.  After  some  time  he  was  seen 
there  by  the  deputy  of  the  colliery,  and  was  told  by 
him  to  go  to  the  bottom  of  the  pit.  Nevertheless  he 
remained  there  for  two  hours,  when  part  of  the  roof 
came  down  and  injured  him. 

The  county  court  judge  came  to  a  decision  in  favour 
of  the  respondents,  having  arrived  at  the  following 
findings  of  fact.  [His  lOTdihip  read  the  findings  of 
the  county  court  judge  as  stated  above.]  The 
grounds  of  that  decision  are  grounds  of  fact,  and 
inasmuch  as  there  was  evidence  on  which  the  county 
court  judge  could  fairly  come  to  that  conclusion,  and 
he  has  not  misdirected  himself  on  any  pohit  of  law, 
this  court  ought  not  to  interfere.  It  must  be  a 
question  for  masters  and  men  to  determine  when  and 
under  what  circumstances  work  shall  be  considered  to 
have  stopped.  There  must  come  a  time,  after  a  man 
has  been  suspended  from  work,  when  he  cannot 
any  longer  be  said  to  be  acting;  in  the  course  of  his 
employment.  It  may  be  difficult  to  draw  the  line, 
but  it  is  a  question  of  fact  in  each  particular  case. 
Here  the  county  court  judge  found  that  the  applicant 
had  received  an  order  which  debarred  him  from 
remaining  where  he  was,  and  that  at  the  time  of  the 
accident  he  was  loitering  in  a  place  where  he  ought  not 
to  have  been.    The  appMd  must  therefore  be  dismissed. 

BoMEB  and  Mathbw,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  applicant,  Frarik  Odbaldeston  &  Co*, 
for  Oreen  &  Williams,  Nottingham. 

Solicitor  for  the  respondeLts,  (7.  F.  Elliott  Bmith, 
Mansfidd. 
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CouET  OP  Appeal. 


Wagbtapp  v.  Febxs  &  Son. 


COTTBT  OP  ApPBAIi. 


Appeal.  \ 

(Collins,  M.B.,  and  Homer  and  f  Dec.  12. 

Matbew,  L.JJ.)  } 

Wagbtapp  v.  Pkbks  &  Son* 
Firth,  Thikd  Party,  (a.) 

Master  and  servant — Employer's  liahility — Acddeni — 
Compensation — In demnity — Sub-contractor — •  *  Under- 
taker*' — Suh-contractor  to  find  labour  only  for  aU 
plastering  work  to  Jiouae  —  Materials  supplied  by 
contractor — Workmen's  Compensation  Act^  1897  (60 
ik  61  Ftd.  c.  37),  M.  4,  7. 

The  contractor  for  the  building  of  a  house  sublet  the 
plastering  work  to  jF*.,  who  agreed  to  supply  and  control 
the  labour  only  for  it,  the  contractor  to  find  the  materials 
and  plant  for  such  work. 

One  of  F's  workmen  ^  while  engaged  on  the  plastering 
rvork,  met  with  an  accident^  and  recovered  compensation 
under  the  Workmen's  Compensation  Act,  1897,  from  tJie 
contractor. 

The  contractor  appealed  from  that  part  of  the  award 
so  far  as  it  declared  that  he  was  not  entitled  to  cm  in- 
demnity from  F, 

Heldy  allowing  the  appeal,  that  F.  had  agreed  to  execute 
a  substantial  part  of  the  work  of  constructioiif  although 
only  supplying  and  controlling  the  labour  therefor  ;  that 
he  was  consequently  an  **  undertaker"  in  regard  to  that 
part,  and  that  he  ufas  bound  to  indemnify  the  contractor. 

Decisions  in  Mason  v.  Deao,  48  W.  B.  353,  [1900] 
1  Q.  B.  770,  and  Cooper  v.  Wright,  [1902]  A.  C.  302 
(ante,  J9.  12),  explained  and  followed. 

This  was  an  appeal  by  Messrs.  Perks  &  Son  from  a 
decision  of  his  Honour  Jadge  Smyly,  K.C.,  i^iven  at 
the  Derby  and  Long  Eaton  County  Court  under  the 
Workmen  s  Comi>en8ation  Act,  1897.  so  far  as  it 
dpdared  that  they  were  not  entitled  to  indemnity  by 
the  third  party. 

The  applicamt  for  compensation  was  a  plasterer 
named  George  Wagstaff,  in  the  employment  of  the 
third  party.  Handel  Firth. 

Messrs.  Perks  &  Son  had  contracted  to  build  a 
house  in  Acton-road,  Long  Baton,  and  they  entered 
into  a  sub- contract  with  Firth  for  the  plastering 
work  of  the  whole  building  for  a  fixed  sum,  the 
labour  alone  to  be  found  by  Firth,  and  ail  materials 
and  plant  to  be  supplied  by  Perks  &  Son.  While 
employed  on  the  plastering  work,  Wagstaff  was 
engaged  in  punching  the  "  skimming,''  a  mixture  of 
lime,  sand,  and  water  used  for  a  finishing  coat, 
through  a  sieve,  when  some  of  the  lime  flew  up  and 
permanently  injured  his  eye. 

Wagstaff  took  proceedings  against  Perks  &  Son  to 
recover  compensation  under  the  Act  of  1897.  and 
Perks  &  Son  claimed  to  be  indeiuuified  by  Firth, 
whom  they  brought  in  as  a  third  party,  under 
section  4  of  the  Act.  At  the  hearing  Perks  &  Son 
and  Firth  were  represented,  and  took  part  in  the 
proceedings,  and  in  the  result  the  learned  judge 
made  an  award  in  favour  of  the  applicant  as  against 
Perks  &  Son  for  158.  7id.  a  week,  being  bsJf  his 
average  weekly  earnings.  Upon  the  claim  of  Perks  & 
Son  to  be  indemnified  by  Firth,  the  county  court 
judge  held  that  the  sub-contractor  to  be  liable  to 
indemnify  the  contractors  must  be  a  sub-contractor 
for  a  defined  and  substantial  part  of  the  construction 
of  the  building,  thereby  becoming  an  "undertaker," 
and  that  a  person  supplying  labour  alone  was  not 
an  undertaker.  He  accordingly  held  that  Perks  & 
Son  were  not  entitled  to  an  mdenmity  from  Firth. 
From  that  part  of  the  decision  which  held  the  ttikd 
party  not  liable  Perks  &  Son  appealed. 

(a.)  Beported  by  Ebsxine  Bsid,  Esq.,  Barrister- 
at-Law. 


HextaU,  for  the  appellants. — ^The  decision  of  th« 
arbitrator  was  given  before  Cooper  v.  Wright,  [1902] 
A.  C.  302  (ante,  p.  12),  was  reported.  On  that 
authority  is  it  dear  that  Firth  was  an  undertaker 
because  he  had  agreed  to  execute  a  substantial  part 
of  the  work  of  construction,  and  therefore  hf 
section  4  he  became  liable  to  indemnify  the  under- 
takers of  tde  whole  work :  Mason  v.  Bean,  48  W.  B. 
353,  [1900]  1  Q.  B.  770;  Knight  y.  CuhiU&  Co,,  50 
W.  B.  113,  [1902]  1  K.  B.  31.  Thn  evidence  shows 
that  Firth  wa^  himself  a  contractor  and  not  merely  a 
workman.  Simmons  v.  Faulds,  17  Times  L.  B. 
352,  and  Bush  v.  Hawes,  50  W.  B.  311,  [1902]  1  K.  B. 
216,  were  also  referred  to. 

The  respondent  Firth  did  not  appear. 

Collins.  M.B.,  after  stating  the  facts,  said :  The 
point  here  is  whether  Firth,  the  sub-contractor,  is  in 
these  drcamstatices  an  ''undertaker"  within  the 
meaniug  of  the  Workmen's  Compensation  Act,  1897. 
The  daim  of  the  appdlants  against  the  third  party 
was  made  under  section  4  of  the  Act  of  1897,  and  the 
actual  point  now  to  be  dedded  is  whether  Firth,  the 
sub-oontriu3tor,  from  whom  indemnity  is  claimed, 
ought  to  be  held  to  be  an  ''undertaker."  That 
depends  upon  the  definition  of  an  "  undertaker  "  in 
section  7  (2),  which  defines  undertakers  in  the  esse  uf 
a  building  to  mean  "the  person  undertaking  the 
construction,  repair,  or  demolition."  Having  regard 
to  Cooper  v.  Wright  as  dedded  in  the  Hoase  of  Lords, 
Firth  was  an  undertaker  within  the  meaning  of 
that  term  in  the  Act.  The  case  of  Cass  v. 
Butler,  48  W.  B.  309,  [1900]  1  Q.  R  777, 
was  overruled  by  the  decision  of  the  House 
of  Lords  in  Cooper  v.  Wright.  In  Mason  v.  Dean 
it  was  dedded  by  the  Court  of  Appeal  that  the 
person  who  contracted  with  the  bmlding  owaoi 
for  the  construction  of  a  separate  and  special  part 
of  the  buildiag  could  be  an  undertaker,  but  that 
court  stopped  short  of  holding  that  a  sub-con- 
tractor comd  be  an  "  undertaker."  Then  the  House  of 
Lords  dedded  in  Cooper  v.  Wright  that  a  sub-contractor 
might  be  an  undertaker.  Therefore,  as  to  the  par- 
ticular parts  of  the  work  sub-contracted  for,  there 
might  be  two  or  more  undertakers.  Tliat  bdng  so, 
the  question  now  is,  whether  what  this  particular 
sub-contractor  undertook  to  do  constituted  him  an 
uodertaker,  considering  he  contracted  to  supply  labour 
and  do  work  in  reapect  of  a  p  Articular  part  of  the 
building,  though  Perks  &  Sou  were  to  supply  the 
materials  and  plant.  I  think  it  would  be  refining 
too  much  upon  the  dedsion  in  Cooper  v.  Wright  if  we 
were  to  hold  that  he  was  not  an  undertaker  in  respect 
of  the  plasteriog  work.  The  contractors  are  there- 
fore entitled  to  an  indemcity  over  against  the  sub- 
contractor, and  this  appeal  must  accordmgly  be 
allowed. 

Appeal  allowed. 

BoMEB  and  Mathew,  L.JJ.,  gave  judgment  to  the 
8am<)  effect. 

Solidtors,  William  Hurd  &  Son,  for  F»  Berryman, 
Nottingham. 
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From  K.  B.  Div,  \ 

(OoUiiu,  M.B.,  and  Bomer  and  >  Nov.  4. 

Siathew,  L. JJ.)  j 

Stuaet  v.  Fbeeman.  (a.) 

Inauranee  {Life) — Premium,  payment  of  ^Premium 
•payable  by  quarterly  instalments — Instalment  becoming 
due  during  currency  of  policy — Payment  during  days 
of  grace  after  death  of  assured  ^Liability  on  policy. 

The  premium  on  an  annual  policy  of  life  insurance 
vxis  payable  by  quarterly  instalments  on  certain  specified 
days  or  within  thirty  days  after.  One  of  the  conditions 
in  the  policy  provided  that  in  case  a  claim  should  arise 
during  t?ie  subsistence  of  the  policy  and  before  all  the 
premiums,  whether  half-yearly  or  quarterly,  for  the 
then  current  year  should  have  become  due  and  been  paid, 
the  amotint  of  such  premiums  should  be  deducted  from 
the  sum  assured :  and  the  policy  should  become  void  if 
at  the  tim^  of  the  death  of  the  assured  any  of  the  above- 
mentioned  premiums  were  more  than  thirty  days  in 
arrear.  The  assured,  having  assigned  t?ie  policy,  died 
afUr  the  day  on  which  one  of  the  quarterly  instal- 
mentsfor  the  current  year  became  due,  but  before  the 
expiration  of  the  thirty  days  of  grace^  without  having 
paid  the  instalment.  The  assignee,  after  the  death  of  the 
assured,  paid  the  instalment  within  the  thirty  days,  both 
he  and  the  insurers  being  unaware  of  the  death  of  the 
aseured.  In  an  action  on  the  policy  by  the  assignee 
against  the  insurers  to  recover  the  amminl  of  the  policy 
moneys, 

Hdd,  thai  as  the  insurance  was  for  a  year,  subject  to 
a  condition  for  forfeiture  if  any  of  the  quarterly  instal- 
ments were  not  paid  within  thirty  days  after  they  became 
due,  the  payment  of  the  instalment  within  the  thirty  days 
of  grace  during  tht  subsistence  of  the  policy,  though  after 
Vie  death  of  the  assured^  was  a  valid  pigment,  and  the 
assignee  was  entitled  to  recover. 

Pritchard  v,  Merohanf^'  Lif^  Assurance  Society, 
SW.  R  340,  3  0.  B.  N.  S.  622,  dUcussed. 

Application  by  the  plain  tiff  for  jadfl^ment  or  a  neiv 
trial  in  an  action  tried  before  Bidley,  J.,  and  a  special 
jury. 

The  action  was  brought  to  recover  £2,500  upon  a 
policy  of  iniurance  granted  by  the  Goneral  Life 
Assurance  Oo.,  of  which  company  Mr.  Freeman,  the 
defendant,  was  the  maaager,  upou  the  life  of  the 
Hon.  Franois  Oha  les  L^vley.  The  policy,  which 
was  dated  the  18th  of  November,  1899,  was  assigned 
to  the  plaintiff  as  security  for  a  deb£  due  to  nim. 
The  policy  stated  that  **  in  consideration  of  the 
Honourable  Franois  Charles  Lawley  " — de  loribing 
him — **  (hereinafter  called  the  'assured')  having 
paid  to  the  General  Life  Assurance  Oo.  (hereinafter 
called  the  compauj)  the  sum  of  £105  on  acoount  of 
the  premium  for  one  year  terminating  on  the  17th  of 
November,  1900,  for  an  assurance  of  the  sum  of  £2,500 
npon  the  life  of  the  assured  for  the  whole  continuance 
thereof,  the  company  hereby  agree  that  in  case  the 
aaid  assured  sh«ll  die  before  or  upon  that  day,  or 
shall  survive  th«t  day,  and  there  shall  be  paid  to  the 
company  a  like  premium  before,  upon,  or  within 
thirty  days  after  the  day  above  mentioned,  and  in 
every  succeeding  year  duriog  which  the  said  assured 
shall  be  livins,  the  capital,  stocks,  and  funds  of  the 
company  shall,  acoording  and  subject  to  the  provisions 
of  the  deed  of  settlement  of  the  company  and  the 
conditions  indirsed  hereon,  b)  liable  to  pay  to  the 
aemred,  his  executors,  adminiitrators,  or  assigns, 
aft<ir  proof  satisfactory  to  the  directors  of  the 
company  of  the  age  and  death  of  the  said  assu'-ed, 
the  sum  of  £2.500,  but  the  assured  shall  not  be 

(o.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
Law. 


entitled  to  participate  in  the  profits  of  the  company." 
The  premium  was  stated  to  be,  if  paid  annually, 
£404  lis.  8d.  on  every  18th  d«y  of  Nov<nnber ;  if  paid 
half-yearly,  £207  7s.  lid.  on  every  18th  day  of  Nov- 
ember and  18th  day  of  May ;  if  paid  quarterly,  £105 
on  every  18th  day  of  November,  18th  day  of  Febru- 
ary, 18 til  day  of  Miy,  aud  18  th  d  vy  of  August.    The 
material  conditions  indorsed  on  the  policy  were  the 
following:    "(1)    The   assured   has  the   option   of 
paying     the    premiums    half-yearly     or    quarterly 
mstead  of  annually,  in  which  case  such  half-yearly 
or  quarterly  premium,  as  the  case  may  be,  shaU  be 
the  amount,  and  be  payable,  on  the  days  hereinbefore 
respectively  mentioned.    Provided  nevertheless  that 
in  case  a  claim  shall  arise  at  any  time  during  the  sub- 
sistence of  this  policy,  and  before  all  the  premiums, 
whethar  half- yearly  or  quarterly,  for  the  then  current 
year,  commencing  at  a  date  corresponding  with  the 
commencement  of  this  policy,  shall  have  become  due 
aud  been  paid,  then  and  in  such  case  the  amount 
of  such  hiuf-y early  or  quarterly  premium    so    not 
having  become  due  and  been  paid  shall  be  deducted 
from   the   sum   assured    by   this   policy,  and   the 
remainder  of  such  las*:-mentioued  sum  shall  be  alone 
ptyabTe  to  the  assured,  his  executors,  administrators, 
or  assigns.      Provided  also  that  this  policy  shall, 
subject  to  the  condition  next  hereunder  appearing,  ba 
null  and  void  and  of  no  effect  if  at  the  time  of  the 
death  of  the  parson  upon  whose  life  this  policy  is  granted 
any  of  the  above-mentioned  premiums,  as  well  half- 
yearly  or  quarterly  as  annual,  shall  be  m  ire  than  thirty 
da^  in  arrear.'*    "  (2)  In  tiie  event  of  the  lap^e  of 
this  policy  by  non-payment  of  any  premium  within 
thirty  days  of  its  becoming  due,  it  may  be  revived 
as  follows :  (a)  When  the  surrender  value  at  the  time 
of  its  lapse  shall  equal  or  exaeed  such  premium,  the 
policy  eSiall  be  revived  npon  the  application  of  the 
assured,  his   executors,  administrators,    or  assigns, 
within   twelve   calendar    months   from   the   lapse, 
without  medical  examination,  aud  notwithstanding 
the  death  in  the  meantime  of  the  person  upon  whose 
life  the  policy  is  granted,  upon  payment  of  the  over- 
due premium,  together  with  interest  thereon  at  5  par 
cent,  per  annum,  and  a  fee  at  the  rate  of  2  s.  for  each 
£100  assured,  but  any  moneys  owing  to  the  company 
on  the  security  of  the  policy  shall  be  considered  as  a 
deduction  from  the  surrender  value  in  estimating  the 
same  for  the  purposes  of  this  condition ;  (b)  in  cases 
not  falling  withm  the  above  regulation,  the  policy 
may  be  revived  within  twelve  calendar  months  upou 
a  medical  report  on  the  state  of  health  of  the  person 
npon  whose  life  the  policy  is  granted  satisfactory  to 
the  directors  being  famished,  and  the  payment  of  the 
overdue  premium,  together  with  interest  and  a  fee 
at  the  above-mentioaed  rata."    "(6)  When  a  policy 
has  baen  one  year  in  force,  and  has  had -the  age  of 
the  life  admitted  thereon,  it  shall  thereafter,  subject 
only  to    the   punctual   payment    of   the   ordinary 
premium  and  extra  premium  (if  any),  be  mdisputable 
on  any  ground  whatever,  except  fraud.'* 

On  the  17th  of  Septembe",  1901,  the  quartarly 
INreminm  due  on  the  18th  of  August  had  been  in 
arrear  thirty  days.  On  the  18th  of  September  the 
plaintiff  paid  and  received  a  rec^t  for  the  premium 
then  overdue.  It  appeared  that  La  vley  died  on  the 
18th  of  Sept  amber  before  the  premium  was  paid, 
though  the  fact  of  his  death  was  uaknown  to  both 
the  plaintiff  and  the  insurance  company.  The 
company  refused  to  p%y  the  plaintiff  upon  the  policy, 
on  the  ground  that  at  the  time  of  the  death  of  Mr. 
Lawiey  the  policy  had  become  void  by  reason  of  the 
premium  bemg  in  arrear,  and  that  the  policy  could 
not  be  revived  after  the  death  of  the  person  insured. 
The  jury  found  that  before  August,  1900,  the 
plaintiff's  clerk  told  a  clerk  of  the  insurance  company 
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that  it  was  difficult  to^obtain  the  premiumB  from  Mr. 
Lawley,  but  that  if  Mr.  Lawley  did  not  pay  the 
premioms  within  the  thirty  days'  grace  he  would 
bring  the  money  on  the  next  day,  and  the 
insurance  company's  clerk  assented  to  this  course; 
and  that  the  clerk  had  authority  from  the  insurance 
company  to  make  the  above  arrangement. 

Bidley,  J.,  held,  upon  the  authority  of  Pritchard  v. 
Merchants^  c&c,  Life  Assurance  Society ^  6  W.  E.  340, 
3  0.  B.  N.  S.  622,  that  the  payment  of  the  premium 
after  the  death  of  the  assured,  though  upon  the 
findings  of  the  jury  it  must  be  taken  to  have  been 
made  within  the  thirty  days  of  grace,  was  not  a  valid 
payment  binding  upon  the  insurance  compaoy.  He 
accordingly  gave  judgment  for  the  defendant. 

J,  E.  BanJcea,  K.O.,  and  Arthur  Powell,  K.C.,  for 
the  plaintiff.— According  to  the  findings  of  the  jury 
the  insurance  company  agreed  to  accept  the  premium 
if  paid  on  the  day  next  after  the  expiration  of  the 
thirty  days  of  grace  as  if  it  had  been  paid  within  the 
thirty  days.  The  instalment  of  the  premium  in 
question  must  therefore  be  taken  to  have  been  paid 
within  the  thirty  days,  thoueh  after  the  death  of  the 
assured.  In  Pritchard  v.  Meraiants\  &c. ,  Life  Assurance 
Society  t  the  premium  was  paid  after  the  days  of  grace  had 
expited  and  after  the  death  of  the  assured,  and  in  those 
circumstances  the  court  held  that  the  defendants  were 
not  liable.  The  observations  of  Willes,  J.,  in  that 
case,  upon  which  Bidley,  J.,  based  }Aa  judgment, 
were  merely  dicta,  and  were  in  no  way  necessary  for 
the  decision.  The  policy  in  the  present  case  was  for 
a  year,  though  the  premium  was  payable  by  quarterly 
instalments.  The  policy,  therefore,  was  a  subsisting 
poUoy  when  the  assured  died,  and  there  was  no 
question  here,  as  there  was  in  Pritchard  v.  Merc7iants\ 
&c„  Life  Assurance  Society,  as  to  the  renewal  of  the 
policy  for  another  year  by  the  payment  of  the 
premium  at  the  end  of  the  year.  The  judgment  was 
therefore  wrong. 

Duke,  K.C.,  and  Ellis  Hill  {A.  W.  Wills  with  them), 
for  the  defendant. — In  the  event  of  the  assured  dying 
within  the  days  ef  grace  before  payment  of  the 
premium,  the  days  ef  grace  were  gone  and  the  policy 
lapsed :  Simf)S<m  v.  Accidental  Death  Insurance  Go,,  6 
W.  B.  307,  2  0.  B.  N.  S.  257.  Days  of  grace  are 
allowed  with  reference  to  an  insurance  in  the  future, 
and  if  the  assured  dies  within  the  days  of  grace  and 
before  pavment  of  the  premium  there  is  no  life  to 
insure.  The  dicta  in  Pritchard  v.  Merchants*,  &C; 
Assurance  Society  are  directiy  in  the  defendants' 
favour. 

They  also  referred  to  Want  v.  Blunt,  12  Bast  183, 
and  Tarleton  v.  Stani/orth,  5  T.  E.  695. 

A.  Powell,  K.C.,  in  reply. — Simpson  v.  Accidental 
Death  Imurance  Go,  was  the  case  of  an  atsddent 
policy,  and  totally  different  considerations  apply. 
That  case  has  no  application  to  the  present. 

Collins,  MB.— The  jmry  have  accepted  the 
evidence  of  the  plaintiff's  witnesses  as  to  the  circum- 
stances in  which  the  premium  came  to  be  paid  on  the 
day  in  question  and  rejected  that  of  the  defendants' 
witnesses.  The  facts  of  the  case  are  peculiar,  because 
the  premium  was  paid  on  the  thirty-first  day  after  it 
became  due — that  is  to  say,  on  the  day  after  the 
expiration  of  the  thirty  days  of  grace — and  the  assured 
died  on  that  very  day  before  the  payment  was  made, 
though  this  fact  was  not  known  at  the  time  of  pay- 
ment either  to  the  plaintiff  or  the  insurance  company. 
The  question  is  whether  in  the  circumstances  that  is 
a  good  payment  of  the  premium  so  as  to  keep  the 
policy  alive.  In  my  opinion  there  was  evidence  upon 
which  the  jury  might  reasonably  find  that  the  pay- 
ment in  question,  which  was  the  last  of  the  quarterly 


instaknents  of  the  annual  premium,  was  reodved  by 
the  insurance  company's  clerk  on  the  thirty-first  day  > 
under  an  arrangement  with  the  plaintiff  with  the 
authority  of  the  company.  That  ma&es  the  payment  oa 
the  thirty-first  day  equivalent  to  payment  within  the 
thirtv  days  of  grace.  That  raises  the  question  of  law 
whether  such  a  payment  can  be  a  valid  payment,  ths 
assured  being  dead  at  the  time. 

Bidley,  J.,  held,  upon  the  authority  of  Pritchard  v. 
Merchants',  &c..  Life  Assurance  Society,  that  it  was  not 
a  valid  payment.  That  case,  so  far  as  it  touched 
upon  this  point,  is  not  a  decision  of  the  court,  but  the 
ODservations  are  merely  dicta,  though  no  doubt  very 
weighty  dicta.  The  case,  however,  did  not  decide 
the  point  now  before  us.  In  that  case  there  was  an 
annual  premium  payable  for  an  annual  insnranoe  at 
the  beginning  of  eadi  year  of  insuranco,  and  one  of 
the  annual  premiums  was  paid  after  the  days  of  grace 
had  expired  and  at  a  time  when  the  assured  was  dead. 
The  point  was  put  most  dearly  by  Willes,  J.,  where, 
after  stating  the  contention  that  the  allowance  of  thirty 
days  of  grace  was  absolutely  to  extend  the  period  for  the 
payment  of  the  premium,  so  that  if  the  assured  should 
die  within  the  thirty  days  the  company  were  bound  to 
accept  the  money  though  the  assured  was  dead  at*  the 
time  of  payment,  he  proceeds  (3  0.  B.  N.  6.,  at  p.  643) : 
<*The  indtnation  of  my  opinion — ^if  it  be  neoessary 
to  express  one,  and  perha^  it  is,  for  it  has  an  impor- 
ant  bearing  on  the  case— is  th%t  the  thirty  days  are 
given  only  with  reference  to  insurance  for  future 
vears,  and  that,  notwlthstan^ng  the  life  has  become 
less  valuable,  the  comi>any  are  bound  to  go  on  insur- 
ing future  years  provided  the  future  premiums  are 
paid  within  thirty  days  after  the  expiration  of  each 
period  of  insurance."  Therefore  the  learned  judge 
was  there  dealing  with  a  premium  payable  annually 
for  an  annual  insurance  which  had  run  out.  There 
the  provision  in  the  policy  as  to  the  payment  of  the 
premium  in  future  years  entitled  the  assured  to  insure 
for  the  ensuing  year  at  the  same  rate  of  premium. 
That,  the  court  thought,  did  not  get  rid  of  the 
suggested  fundamental  condition  that  the  assured 
must  be  alive  at  the  time  when  the  premium 
was  paid.  That  was  not  dedded  in  that  case, 
but  was  merdy  the  opinion  of  some  of  the 
learned  judges.  Those  remarks,  however,  whether 
well  founded  or  not,  have  reference  to  the  payment 
of  an  annual  premium  for  an  annual  insurance. 

In  the  present  case  there  is  an  annual  premium  pay- 
able by  quarterly  instalments,  and  the  question  arises 
here  in  respect  of  the  payment  of  a  quarterly  instal- 
ment iu  the  course  of  uie  year  when  some  of  the 
instalments  for  that  year  had  already  been  paid,  and 
not  in  respect  of  the  first  instalment  of  the  premium 
for  the  insurance  for  the  coming  year.  The  intro- 
duction of  the  system  of  quarterly  payments  of  the 
premium  does  not  in  any  way  affect  or  qualify  the 
aunud  insurance.  It  was  not,  as  in  Pritchard  v. 
MercJiants*,  tkc.  Life  Assurance  Society,  a  premium 
paid  for  the  renewal  of  the  insurance  for  another 
year,  which  the  court  in  that  case  seemed  to  think 
presupposed  an  existing  life.  The  policy  here  is  an 
annual  policy,  and  the  premium  is  anannud  premium 
payable  for  that  annual  insurance  by  quarterly  instal- 
ments. The  scheme  of  the  policy  is  that  the  insur- 
ance should  continue  for  the  year  unless  there  was 
some  default  creatiog  a  forfeiture.  In  any  ordinary 
case  a  policy  runs  out  at  the  end  of  the  year  of 
insurance,  and  the  premium  is  paid  for  the  purpose 
of  renewing  the  policy  for  the  ensuing  year,  ana  not 
for  the  sake  of  avoiding  a  forfdture  of  the  policy 
during  the  current  year  of  an  existing  policy.  La 
the  present  case  the  policy  had  not  run  out,  and  the 
payment  of  the  quarterly  instalment  of  the  premium 
within  the  days  of  grace  was  made  in  order  to  avoid  a 
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forfeiture  of  the  policy,  and  not  for  the  purpose  o^ 
renewing  the  policy  for  another  year.  The  appeal 
muiti  therefore,  be  allowed,  and  judgment  must  be 
entered  for  the  plaintiff. 

BoHES,  L.J. — ^I  am  of  the  same  opinion.  The 
fiadings  of  the  jury,  which  we  ought  not  to  disturb, 
make  the  payment  of  the  quarterly  instalment  of  the 
premium  as  if  it  had  been  made  within  the  thirty 
days.  The  question  thus  arises  whether  the  in- 
surance company  are  free  from  all  obligation  to  pay 
the  insurance  moneys.  For  my  part  I  prefer  to 
decide  this  question  upon  the  wording  of  the  policy. 
I  by  no  means  say  that  the  reasoning  upon  which  I 
base  my  judgment  may  not  be  applicable  to  other 
policies.  In  my  opinion  the  moneys  have  become 
payable  under  the  very  words  of  the  policy,  and  I 
can  see  no  reason  why  the  words  should  not  be 
adhered  to.  There  is  an  express  provision  in  the 
policy  for  the  payment  of  the  renewal  premium  on 
or  before  the  last  day  of  the  first  or  any  succeeding 
year  or  within  thirty  days  after  that  day,  and  in  that 
case  the  policy  is  to  continue  in  force.  The  first  con- 
dition in  the  policy  seems  to  me  to  be  decisiye  of  this 
case.  By  that  condition  the  assured  has  the  option  of 
paying  the  premiums  half-yearly  or  quarterly  instead 
of  annually,  and  the  proviso  at  the  end  is  as  follows : 
'*  Provided  also  that  this  policy  shall,  subject  to  tiie  con- 
dition next  hereunder  appearing,  be  null  and  void  and 
of  no  effect  if  at  the  time  of  the  death  of  the  person  upon 
whose  life  this  policy  is  granted,  any  of  the  above-men- 
tioned premiums,  as  well  half-yearly  or  quarterly,  as 
aimtkal,  shall  be  more  than  thirty  days  in  arrear." 
Presumably,  therefore,  the  policy  was  to  be  con- 
tinuing and  valid,  covering  the  case  of  the  assured 
dying  within  the  thirty  days  of  ^race,  even  though 
the  half-yearly  or  quarterly  premium  had  not  been 
paid.  I  refer  now  to  a  most  important  provision 
immediately  preceding  that  which  I  have  just  read : 
*'  Provided,  nevertheless,  that  in  case  a  claim  shall 
arise  at  any  time  during  the  subsistence  of  this  policy, 
and  before  all  the  premiums,  whether  half-yearly  or 
quarterly,  for  the  then  current  year,  commencing  at  a 
date  corresponding  with  the  commencement  of  this 
policy,  shall  have  become  due  and  been  paid,  then,  and 
in  such  case,  the  amount  of  such  half-yearly  or 
quarterly  premium  so  not  having  become  due  and 
heea  paid  shall  be  deducted  from  ti^e  sum  assured  by 
this  policy,  and  the  remainder  of  such  last-mentioned 
anm  shall  be  alone  payable  to  the  asiured,  'his 
executors,  administrators,  or  assigns.*' 

I  have  already  pointed  out  that  the  policy  was  a 
subsisting  policy  daring  the  whole  of  the  thirty  days 
of  grace.  A  death  occurs  during  the  thirty  days 
before  the  premium,  whether  half-yearly  or  quarterly, 
has  been  paid.  In  such  a  case  there  is  an 
express  provision  that  there  shall  be  deducted 
from  the  moni^ys  payable  under  the  policy 
the  amount  of  the  unpaid  half-yearly  or  Quarterly 
premium,  and  the  balance  shall  be  payable  to  the 
assnred's  representatives.  The  case  comes  within 
the  very  words  of  the  policy,  and  the  appeal  must  be 
allowed. 

Mathew,  L.J. — ^I  am  of  the  same  opinion.  It 
haa  been  said  that  the  true  effect  of  the  clause 
allowing  the  premium  to  be  paid  within  thirty  da^s 
after  the  day  on  which  it  becomes  due  is  that  it  is 
merely  an  offer  by  the  insurance  company  to  renew 
the  policy  upon  payment  of  the  premium  within 
the  thirty  days.  That  point  seems  to  have  been 
glanced  at  rather  than  decided  ^  Fritchard  v. 
MerchanU\  <£rc,  Life  Aisurance  Society,  The  policy 
in  the  present  case  was  for  a  year,  and  the  premium 
in  question  was  a  quarterly  instalment  of  the 
annual  premium  which  fell  due  during  the  currency 


of  the  policy.  I  am  unable  to  accept  the  suggestion 
that  the  provision  as  to  the  days  of  grace  merely 
amounts  to  a  continuous  offer  by  the  insurance 
company  to  renew  the  policy  upon  payment  of 
the  premium  within  the  davs  of  grace.  Not  a  single 
CMC  can  be  found  in  the  books  in  which  this 
cDutention  has  been  set  up  by  an  insurance  com- 
pany. In  my  opinion  the  true  meaning  of  the  days 
of  grace  is  that  if  the  premium  is  paid  within 
that  time  it  must  be  taken  to  have  been  paid 
on  the  day  when  it  fell  due.  This  appeal  must  be 
allowed. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  George  S.   Warmington 
&  Co. 

Solicitors  for  the  defendant,  Oaeh^  Phillips,  WaUere, 
&  Williams. 
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Bourne  v.  Swan  &  Bdgab.  (a ) 

Trade-mark — Old  mark  —  Regietration  —  Lapse  —  Re- 
registration —  Action  for  infringement —  MMon  t » 
expunge — Delay —  Costs —  Application  for  certificate 
that  right  to  mark  has  come  in  question  in  an  action — 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  cfe 
47  Vict,  c  67),  M.  64,  77a.  79,  and  Patents,  «fcc.,  Act, 
1888  (51  &  62  Vict.  c.  60),  ss.  10,  18. 

Words,  &c  ,  to  he  registered  under  section  64,  sub- 
section 3  (u.)  of  the  Patents,  <kc,.  Act,  1883,  amended 
by  the  Patents,  &c..  Act,  1888,  must  not  merely  have 
been  *'  special  and  distinctive  *'  at  some  previous  time, 
but  must  be  so  at  the  date  of  registration. 

Qassre,  whether  a  word  which  has  been  applied  to  an 
article  because  it  is  apt  to  describe  that  article  can  be 
distinctive  of  manufactwre  or  sale  by  a  particular  person. 

Tlie  jurisdiction  to  order  a  trade-mark  to  be  struck  out 
of  tite  register  is  given  for  the  protection  of  the  public  and 
not  of  the  applicajit  only.  Accordingly  an  applicc^ion 
for  this  purpose  will  not  be  refused  for  delay  (or  other 
conduct)  on  the  part  of  the  applicant,  unless  such  delay 
has  made  it  unduly  hard  for  the  respondent  to  producs 
evidence.  But  an  applicant  who,  with  knowledge  of  the 
registration,  has  delayed  unduly  will  not,  if  successful, 
get  his  costs. 

The  question  whether  there  is  such  a  resemblance 
between  two  designs,  or  names,  or  the  get-up  of  tu>o 
articles,  or  the  like,  as  is  calculated  to  deceive  customers, 
is  not  to  be  determined  by  the  testimony  of  the  witnesses, 
btU  is  a  question  for  the  judge  himself,  viewing  the 
exhibits  or  considering  the  names,  in  the  light  of  the 
evidence  as  to  the  circumstances  in  which  they  are  used. 

London  General  Omnibus  Go,  v.  Lavell,  [1901]  1 
Ch.  136,  49  W.  R.  Dig.  144.  cmsidered. 

When  the  plaintiff  and  the  defendant  in  an  action  have 
each  succeeded  in  part  and  failed  in  part,  and  there  is 
likely  to  be  great  difficulty  and  dispvJte  in  apportioning 
the  differeni  items  of  costs  as  between  the  different  issues, 
the  judge  at  the  trial  will  order  the  costs  to  be  taxed  as  a 
whole  and  paid  by  the  parties  in  such  proportions  as  he 
may  think  fit, 

A  certificate,  under  section  77a  of  the  Patents,  &c,. 
Act,  1883,  that  the  right  to  the  exclusive  use  of  a  trade- 
mark has  come  in  question  in  an  action,  will  not  be 

(a.)  Reported  by  Qodfrby  B.  Benson,  Esq., 
Barrister-at-Law. 
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given  when  the  right,  though  put  in  issue,  has  not  been 
investigated  in  siich  a  manner  as  to  enable  the  court  to 
form  an  opinion  dbout  it 

Aofcion  for  infriogduidnt  of  tviro  trade-marks ; 
motion  by  defendantd  to  btrike  trade  mtfks  off  the 
register. 

The  plaintiff  and  the  defendants  in  the  action  were 
ladies'  outfitters,  and  dealt  in  corsets. 

The  plaintiff  was  the  registered  proprietor  of  tv^o 
trade-marks  used  in  connection  with  corsets.  One  of 
these  was  a  device,  the  other  oonsisted  of  the  word 
"  Swanbill." 

It  was  alleged  that  the  defendants  had  infriaged 
both  trade- marks. 

The  defendants  gave  notice  of  motion  to  rectify  the 
r'  gister  of  trade-marks  by  striking  out  both  marks. 
The  action  and  the  motion  were  tried  together. 

At  the  trial  the  defendants  abandoned  their  motion 
so  far  as  it  related  to  the  device,  but  persisted  in  it  so 
far  as  regarded  the  word  "  SwanbilL^ 

The  facts  in  regard  to  the  <'  S  vanbill  **  mark  were 
as  follows:  Some  time  before  1875  the  plaintiff's 
predecessor  in  title  introduced  into  this  country  a 
corsat  with  a  particular  shape  of  busk.  He  gave 
this  corset  the  name  of  ''Swanbill''  as  being 
deaoriptive  of  the  shape  of  the  busk,  and  in  1876  he 
reitistered  this  name  as  a  trade-mark. 

Certain  fees  payable  in  respect  of  this  registration 
remained  unpaid  for  many  years,  and  in  the  course 
of  1892  the  Comptroller  of  Patents  addressed  a 
communication  to  the  plaintiff  calling  his  attention  to 
the  fact  and  to  the  provisions  of  section  79  of  the 
Patents,  &c.,  Ast,  1883,  under  which  the  comptroller 
is  empowered  to  remove  a  mark  from  the  register 
when  fees  remain  unpaid  fourteen  years  after  regis- 
tration* 

By  some  mischance  this  letter  never  came  into  the 
plaintiff's  hands  till  some  months  later,  and  in  the 
meantime  the  comptroller  had  removed  the  mark 
.from  the  register. 

When  at  last  the  comptroller's  communication  came 
to  his  notice,  the  plaintiff  went  immediately  to  the 
Patent  Office  desiring  to  pay  the  fees  and  protect  tbe 
registration  of  his  mark,  but  was  informed  by  the 
comptroller  that  the  only  course  now  open  to  hiwi 
was  to  effect  a  fresh  registration  of  the  word  "  Swan- 
bill"  as  an  old  mark  under  sub-section  3  (ii.)  of 
section  64  of  the  Patents,  &o..  Act,  1883,  as  amended 
by  section  10  of  the  Patents,  &c..  Act,  1888. 

The  plaintiff  accordingly  so  registered  the  word 
**  SwanbiU  "  on  the  13th  of  Dececuber,  1892. 

The  last-named  provision  of  the  Patents.  &c.,  Act, 
is  as  follows  :  "  Any  special  and  distinctive  word  or 
words  •  •  •  used  as  a  trade-mark  before  the  13th 
day  of  August,  1875,  may  be  registered  as  a  trade- 
mark under  this  part  of  this  Act." 

There  was  evidence  that,  notwithstanding  the 
original  registration  of  the  word  "Swanbili"  in 
1876,  the  word  had  in  1892,  and  for  some  years 
previously,  come  to  be  used  and  understood  in  the 
trade  as  descriptive  of  a  particular  shape  of  corsets, 
and  not  as  distmotive  of  corsets  manufactured  or  sold 
by  the  plaintiff.    This,  however,  was  disputed. 

The  defendants  had  for  some  time  before  the 
brioging  of  this  action  been  aware  of  the  registration 
of  the  word  <'  SwanbiU"  by  the  plaintiff,  and  had  in 
no  way  asserted  a  right  to  have  the  register  rectified. 

Upjohn,  K.C,  and  Sebastian  {T.  F.  C.  Tondin  with 
them),  for  tae  defendants  in  tht»  action. — The  evidence 
shows  that  the  word  <* SwanbiU"  was  not  at  the 
tmie  of  the  registration  in  1892  "  special  and  distinc- 
tive " — ^that  is,  distinctive  of  the  plaintiff's  goods. 

Jenkins,  K.C.,  and  Peterson,  iiyt  the  plaintiff  ia  the 
action. — The  evidence  shows  the  contrary*     But  in 


any  case  such  a  motion  must  be  made  as  "  speedily  ai 
possible" :  per  Jessel,  M.B..  in  In  re  Hyde  dk  Go's 
Trade-Mark,  26  W.  B.  625.  7  Ch.  D.  724.  cited  by 
Bicon,  V.C,  in  Ransoms  v.  Graham,  51  L.  J.  Oa.  897, 
81  W.  B.  Dig.  198. 

R,  J.  Parker,  for  the  Comptroller  of  Pateatv. — ^The 
pover  of  the  court  t)  remove  an  entry  from  the 
re^ster  is  a  power  to  be  exerdsed  in  the  interests  of 
the  public  and  not  of  the  individual  applicant. 

Upfohn,  K,0.,  in  reply. — ^Tae  passage  cited  from 
the  judgment  of  Jessel,  M.B.,  in  Hyde's  case  is  obiter 
dictum.  The  coatention  of  the  OomptroUer  of  Patenis 
is  supported  by  the  expressions  of  Ijindiey,  M.B.,  in 
In  re  BaU  <fc  Co.'«  Trade-Mark,  46  W.  B.  459,  [1898] 
2  Ch.  432,  and  by  Eno  v.  Dunn,  15  App.  Cas.  252,  30 
W.  B.  Dig.  200.  This  being  so,  *<  the  merita  or 
demerit!  of  the  applicant  are  imlevant,"  as  was  sud 
by  Chitty,  J.,  in  In  re  HdVs  Trade-Mark,  10  Bep. 
Pat.  Cas.  113.  Moreover,  the  applicant's  delay  ia 
such  a  case  is  no  hardship  to  the  person  whose  mark 
is  to  be  removed  from  tha  register.  So  none  of  the 
reasons  why  delay  is  in  certain  oases  made  a  bar  to 
equitable  r^ef  apply  in  this  case. 

Jenkins,  K,C„  replied  to  R,  J,  Parker, 

Faewell,  J.,  after  stating  the  facts,  said :  In  re 
Wood's  Trade- Mark,  32  Ch.  D.  247, 34  W.  B.  Dig.  199, 
m%kes  it  clear  that  sectioo  64  of  the  Patents  Act  must 
be  taken  as  requiring  that  the  word  or  words  to  be 
registered  shaU  be  **  special  and  distinctive  "  at  the 
date  of  the  registration,  and  shall  not  merely  have 
been  "  spedil  and  distinctive  "  at  some  previous  time. 
Now.  in  this  case,  on  the  evidence  before  me,  I  have 
no  difficalty  in  finding  that  the  word  *'  SwanbiU  "  was 
not,  at  the  date  of  registration  in  1892,  and  for  some 
time  previously  had  not  been,  "special  and  distinc- 
tive.'' As  one  of  the  witnesses  put  it,  the  name 
signifies  the  sha^e— that  is,  it  aoes  not  signify 
the  maker.  It  is,  therefore,  however  muoti  I 
regret  it  (for  the  phuntiff  has  been  very  unfortunate), 
imperative  on  me  to  hold  that  he  did  not  fulfil  the 
requiremants  of  the  Act,  and  that  the  registration 
cannot  be  supported.  Indeed,  it  is  doub:fuL  whether 
a  word  which,  like  this,  is  admittedly  invented  to 
describe  a  shape,  can  ever  be  also  spedil  and 
distinctive  of  one  person's  manufacture :  s^e  per  Fry, 
L.J.,  iu  In  re  Leonard  A  Ellis's  Trade- Mark,  32 
W.  B.  530,  26  Cti.  D.  288.  It  has  beau  sud,  how- 
ever, that  the  applicaut  is  disentitled  to  thu  relief 
through  his  delay.  Notv,  delay  might  in  such  a  oase 
as  this  besufficient  to  prevent  anappliouitfrom  suooeed- 
ing,  but  only  when  the  respondent  had  thereby  been 
pat  at  a  disadvanutge  in  brmgiug  evidence  to  prove 
his  title.  But  in  this  case  the  respondent  hai  been 
at  no  such  disadvantage.  Aforeover,  the  succass  of  the 
appUcation  is  in  this  case  not  the  applicant's  own 
luPaic  alone,  but  the  affair  of  the  putkUc,  whoee 
interests  ought  not  to  ba  prejudiced  by  his  delay. 
The  cjniiderations  of  general  principle  which  hare 
been  adduce!  in  this  connection  relate  to  oases  which 
have  no  true  analogy  with  this  oase.  They  apply  to 
cases  where  the  auxiliary  jurisdiction  of  courts  of 
equity  is  invoked.  When  an  application  for  specific 
performance  is  refused  for  delay,  the  claimant  has 
stiU  his  common  law  remedy.  Moreover,  in  tuoh 
cases  a  consideration  of  the  positi  m  of  third  parties 
comes  in,  but  here  that  consideration  teUs  only 
agaiust  the  respoadent.  I  have,  then,  no  option  but 
to  rectify  the  register  by  directing  that  the  plaintiff's 
registered  trade-mark  of  the  word  "Si^an^U"  be 
struck  out  as  regards  corsets.  Under  the  oiroam- 
stances,  however,  and  having  regard  to  the  defendants' 
delay,  I  shaU  not  give  them  costs.  But  the  oomp- 
troUer  is  entitled  to  his  costs,  and  these,  I  under* 
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8t«Dd,  the  other  parties  agree  to  divide  between 
them. 

The  action  then  proceeded  with  regard  to  the 
alleged  infringement  ol  the  plaintLfiTs  remaining 
trade-mark. 

The  facta  are  stated  in  the  judgment. 

Jenkins,  K,C,,  and  Peteraon,  for  the  plaintiff. 

Upjohn,  KM.,  and  Sebastian  {T.  F,  C.  Tomlin  with 
them),  for  the  defendants. 

Jenkins,  ^.C,  in  reply. 

Fabwell,  J.— The  plaintiff,  Mr.  Addley  Boiime»  is 
the  registered  proprietor  of  a  trade-mark — ^namely,  a 
swsn  swimming  with  two  cygnets  with  a  background 
of  bulrushes.  He  used  this  trade-mark  in  connection 
with  the  sale  of  ladies'  corsets.  He  brings  this  action 
to  restram  Messrs.  Swan  &  Edgar  from  infringing  this 
trade-mark.  The  alleged  infringement  is  contained 
in  an  advertisement  of  a  corset  which  appeared  in 
the  Ladies*  Field  and  in  a  catalogue  issued  by  the 
defendants,  and  consists  in  a  representation  of  a  lady 
not  otherwise  than  comely  wearing  a  corset  with  her 
back  to  a  mirror  and  with  two  swans  holding  in  their 
biUs  a  scroll  with  the  words  **  Swan  Corset "  imprinted 
on  it.  The  question  which  I  have  to  determine  is 
whether  these  swans  are  calculated  to  mislead  cus- 
tomers into  buying  goods  of  the  defendants  under 
the  inopression  iOi  they  are  the  goods  of  the 
plaintiff. 

I  have  first  to  observe  that  it  is  not  now,  and,  what- 
ever may  have  been  the  old  law,  has  not  been, 
smce  Millington  v.  Fox,  3  My.  &  Or.  338,  necessary 
to  prove  fraud  in  a  case  of  this  kind.  The  injury  to 
the  plaintiff  is  the  same  whether  the  defendant  know- 
ingly causes  the  public  to  be  deceived  or  whether  he 
does  it  in  the  honest  belief  that  he  is  doing  nothing 
misleading:  compare  Orr,  Evnng,  &  Co.  v.  Johnston 
&  Co.,  28  W.  E.  330,  13  Oh.  D.  434.  Fraud,  therefore, 
is  not  at  all  neoesssry,  and  it  is  only  fair  to  say  that 
in  this  case  there  is  not  the  smallest  evidence  of  it, 
nor  has  it  ever  been  charged. 

Secondly,  it  was  not  necessary  in  the  old  Court  of 
Chancery,  and  is  not  now  necessary,  to  prove  that 
any  person  has  actually  been  deceived.  Of  courie,  the 
fact,  if  proved,  that  a  person  of  ordinary  intelligence 
has  been  deceived  is  very  material  to  assist  the  court. 
But  even  the  evidence  that  some  one  person  has  been 
deceived  is  not  conclusive.  Malins,  Y.C,  in  Civil 
Service  Supply  AssocMion,  13  Oh.  D.  512,  disregarded 
the  evidence  of  a  witness  who  said  he  haa  been 
actually  deceived:  see  also  per  Lord  0*Hagan  in 
Singer  Manufactwring  Co.  v.  Wilson,  26  W.  B.  664,  3 
App.  Oas.  376,  at  p.  395.  Moreover,  in  many  cases 
this  question  arises  when  the  plaintiff  finds  that  the 
defendant  is  about  to  fiood  the  market  with  labels  to 
which  he  objects,  and  before  there  can  have  been 
sctnal  deception. 

Thirdly,  it  is  a  question  of  some  littie  interest  what 
evidence  is  admissible.  There  may  be  no  evidence  of 
say  person  being  actually  deceived,  and  this  is  not 
necessary.  It  has  been  laid  down  in  the  House  of 
Lords  in  North  Cheshire  and  Manchester  Brewery  Co. 
▼.  Manchester  Brewery  Co.,  [1899]  A.  0.  83,  47 
W.  B.  Dig.  192,  see  per  Lord  Halsbury,  at  p. 
85,  and  is  finally  settied,  that  it  is  not  a  proper 
question  to  put  to  a  witness  whether  the  thing  com- 
plained of  is  calculated  to  deceive.  One  ground  for 
this  is  that  that  question  is  the  very  question  in 
issue.  It  appears  to  me  that  there  are  also  other 
nssons  for  it.  How  can  yon  call  expert  evidence 
ss  to  what  is  human  nature,  and  what,  therefore, 
tiie  witness  thinks  the  rest  of  the  world  would  be 
likely  to  believe  P  And,  apaort  from  this  difficulty, 
there  is  in  most  people  a  certain  proneness  to  think  { 


that  other  people  are  more  foolish  than  they  really 
are.  Oarlyle  is  not  alone  in  thinking  that  mankind 
are  mostiy  fools.  It  only  remains  that  one  should 
c&U  the  evidence  of  people  who  will  say  that  they 
themselves  would  have  been  likely  to  be  deceived,  and 
nobody  likes  to  give  evidence  of  his  own  foolishness. 
It  results,  therefore,  that  unless  the  matter  is  left  to 
the  eye  or  ear  of  the  judge,  there  can  be  no  evidence. 
I  have  said  this  because  of  a  recent  decision  of 
the  Court  of  Appeal  which  has  been  thought  to 
be  to  the  contrary  effect — viz.,  London  General 
Omnihus  Co.  v.  Lavell,  [1901]  1  Ch.  135,  49  W.  B. 
Dig.  144.  But  before  I  discuss  that  decision  I 
wish  to  refer  to  certain  earlier  cases  which  show 
thac  the  test  in  these  cases  is  the  eyesight  or  the 
hearing  of  the  judge.  Malins,  Y.C,  in  the  case 
of  Civil  Service  Supply  Association,  to  which  I  have 
already  referred,  disregarded  the  evidence  of  a 
witness  who  said  that  he  had  himself  been  deceived. 
In  an  earlier  case  in  the  House  of  Lords,  Holdsworth 
V.  McCrea,  16  W.  B.  226,  L.  B.  2  H.  L.  380,  which 
was  a  case  of  copying  a  design  for  ornamenting 
woven  fabrics.  Lord  Westbury,  L.  B.  2  H.  L.,  at  p. 
388,  says  that  ia  such  a  case  *'  the  appeal  is  to  the 
eye."  In  Tlie  Hecla  Foundry  Co.  v.  Walker,  Hunter, 
&  Co.,  14  App.  Oas.  550,  38  W.  B  Dig.  65,  Lord 
Herschell,  14  App.  Oas.,  at  p.  555,  says :  "  It  seems 
to  me  that  the  eye  must  be  the  judge  in  such  a 
case  as  this,  and  that  the  question  must  be  deter- 
mined by  placiog  the  designs  side  by  side  and 
askiog  whether  they  are  the  same  or  whether  the 
one  is  an  obvious  imitatiou  of  the  other."  And 
in  North  Cheshire  and  Manchester  Brewery  Co.  v. 
Manchester  Brewery  Co.  {Limited),  which  was  a  case  of 
similarity  of  names.  Lord  Halsbury,  in  the  judgment 
to  which  I  have  already  referred,  says,  [1899]  A.  C,  at 
p.  85,  that  for  his  own  part  he  would  not  have  re- 
quired such  evidence  as  had  been  called  to  show  the 
acceptive  effect  of  the  appellant  company's  name, 
for  wheu  he  found  well-known  names  associated 
together  as  th(*t  of  a  new  company  he  would 
himself  ha?e  jumped  to  the  conclusion  that  the 
two  old  companies  were  amalgamating  together. 
Payton  v.  Snelling,  [1901]  A.  0.  308,  49  W.  B.  Dig. 
177,  was  a  case  of  alleged  copying  of  the  get- 
up  of  the  plaintiff's  canisters.  Lord  Macnaghten 
in  that  case  said  [1901]  A.  C,  at  p.  311,  that  the 
question  whether  a  customer  was  likely  to  be 
deceived,  was  not  a  matter  for  a  witness,  but  for  the 
judge.  '*  The  judge,"  he  said,  « looking  at  the  ex- 
nibits  before  him,  and  also  paying  due  attention  to 
the  evidence  adduced,  must  not  surrender  his  own 
independent  judgment  to  any  witness.''  I  now  come  to 
the  case  of  the  London  General  Oomibus  Co.,  which 
has  been  referred  to  as  being  to  the  contrary  effect. 
In  my  opinion  that  case  has  no  bearing  on  passing 
off.  The  Court  of  Appeal,  whether  righdy  or 
wrongly  it  is  not  for  me  to  say,  treated  tiiat  case 
as  an  action  of  deceit.  In  the  beginning  of  his 
judgment,  and  twice  in  the  course  of  the  argument, 
the  Lord  Chief  Justice  explicitly  calls  the  action  an 
action  of  deceit,  and  throughout  the  Court  of  Appeal 
appear  to  have  treated  it  from  that  point  of  view. 
That  point  of  view  is  not  relevant  in  a  passing  off 
case.  For  this  distinction  between  the  common  law 
action  of  deceit  and  the  equitable  remedy  in  cases 
like  the  present  is  old.  I  may  refer,  in  addition  to 
the  cases  of  which  I  have  already  spoken,  to  Edelsten 
V.  Edelsten,  11  W.  B.  328,  1  De  G.  J.  &  S.  185,  a  case 
before  Lord  Westbury,  and  to  the  judgment  of  Lord 
Blackburn  in  Singer  Manujaduring  Co.  v.  Loog, 
31  W.  B.  325,  8  App.  Oas.  15.  These  cases  make 
it  obvious  that  the  Court  of  Appeal  dealt  with 
the  London  General  Omnibus  Co.*»  case  as  an  action 
of   deceit,    for,    if   not,   it   would  have   been   im- 
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possibie  for  them  to  exclude  the  eyesight  of  the 
jadga  They  cannot  have  intended  to  overrule  these 
Lord  Ohancellora  in  the  House  of  Lords,  and»  if  they 
had,  they  would  tbemselyes  have  been  overruled  by 
the  House  of  Lords  case  of  Payton  v.  Snelling. 

Coming  now  to  the  facts  before  me,  no  suggestion 
of  intentional  deceit  has  been  made  against  the 
defendants.  I  have  had  before  me  tiie  artist  who 
designed  then:  advertisement,  and  he  has  explained 
that  he  put  in  these  swans  entirely  of  his  own  idea. 
They  are,  to  my  mind,  as  distinct  from  the  plaintiff's 
swans  as  swans  can  be.  I  cannot  believe  that  any 
reasonable  person  would  be  led  by  this  pretty  piotura 
to  believe  that  in  buying  the  defendants'  goods  he 
was  buying  those  of  the  plaintiff.  The  action  must 
therefore  be  dismissed. 

On  the  question  of  costs,  the  plaintiff  has  failed  in 
his  action,  and  the  defendant  has  failed  as  to  part  of 
his  motion,  and,  as  to  the  other  part,  has  succeeded, 
but  not  got  his  costs;  the  parties  are  not  pre- 
pared to  agree  as  to  the  order  that  should  be  made. 
Now  it  will  be  difficult  for  the  taxing-master  to  decide 
how  the  various  costs  incurred  in  this  litigation 
should  be  distributed.  I  have  a  jurisdiction  to  settle 
the  matter  myself  while  the  state  of  the  evidence  is 
fresh  in  my  mind,  and  to  save  the  taxing-master 
from  difficulty,  the  parties  from  expense,  and  ike 
court  from  future  trouble,  I  accordingly  direct  that 
the  plaintiff  should  pay  to  the  defendants  two- fifths 
of  the  entire  costs  of  the  plaintiff  and  defendants  of 
the  motion  and  the  action  together.  It  has  already 
been  agreed  that  the  phuntiff  and  the  defendants 
should  bear  the  costs  of  the  comptroller  in  equal 
shares. 

Jenkins,  K,C,,  asked  for  a  certificate  under  section 
77a  of  the  Patents,  &c.,  Act,  1883,  that  the  right  of 
the  plaintiff  to  the  exclusive  use  of  the  trade- 
mark, as  to  which  the  defendants  had  not  proceeded 
with  their  motion,  had  come  in  question  in  an  action. 

Fabwell,  J. — I  cannot  give  this  certificate.  The 
defendants  gave  notice  of  motion  to  expunge  this 
mark,  but  have  not  proceeded  with  it,  and  the  question 
of  the  plaintiff's  right  on  this  point  has  not  been 
tried.  I  am  therefore  unwilling  to  make  an  order,  the 
effect  of  which  would  be  to  mulct  in  solicitor  and 
client  costs  any  person  against  whom  the  plaintiff 
may  hereafter  suoceef ully  bring  an  action  for  infringe- 
ment of  this  trade-mark. 

Solicitors,  Drake,  Son,  &  Parion  ;  Buxton,  Ashton,  ds 
Son;  The  Solicitor  to  t?ie  Board  of  Trade, 
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In  re  Bedgate. 
Mabsh  v.  Bedgate.  (a.) 

Power  —  Appointment  —  Beat  estate — Legal  estate  in 
trustees  of  instrument  creating  power — Execution — 
Devise  to  trustees  of  ttnll  on  trust  for  sale  and  appoint- 
ment  of  proceeds  among  ohfects. 

The  principle  o/Eenworthy  v.  Bate,  6  Ves.  793,  that 
a  power  of  appointing  real  estate  authorizes  a  devise  to 
trustees  for  sate  and  an  appointment  of  the  money  pro^ 
duced  by  the  sale,  applies  to  a  case  where  the  legal  estate 
is  vested  in  the  trustees  of  the  instrument  creating  the 
power, 

A  deed  contained  a  limitcOion  of  real  estate  to  the  use 
of  trustees  upon  trust  to  convey  the  same  to  such  issue  of 

(a.)  Beported  by  H.  L.  Obmiston,  Esq.,  Barrister- 
at-Law. 


the  donee  of  the  power,  and  "for  such  estate  or  estaUt, 
m^mner,  and  form  "  as  she  should  by  will  appoint. 

Held,  thdt  the  power  was  well  exercised  by  a  devise  hy 
the  donee,  of  the  real  estate  to  trustees  of  her  will  upon 
trust  for  sale  and  division  of  the  proceeds  among  6bjed% 
of  the  power. 

Action  with  witnesses. 

By  indentures  of  lease  and  release,  dated  respectively 
the  25th  and  26th  of  December,  1834,  certain  here- 
ditaments were  limited  to  Henry  Attenborough  and 
George  Eddowes,  their  heirs  and  assigns,  npon 
trust  as  to  one  moiety  (after  certain  prior  estates  and 
interests  which  have  long  siooe  determined)  to  "  con- 
vey and  assure"  the  same  "unto  such  one  or  more 
child  or  children  or  issue  of  the  body  of  Elizabeth 
Bedgate,  and  for  such  eetate  or  estates,  manner  and 
form,  as  she"  by  will,  notwithstanding  coverture, 
should  '*  give,  devise,  or  dispose  of  the  same,  and  in  de- 
fault of  such  gift.  devie9,  or  disposition  in  trust  to 
convey  and  assure  "  the  name  moiety  unto  the  child 
or  children  of  the  said  Elizabeth  Bedgate  and  the 
heirs  of  their  respective  bodies  as  therein  mentioned, 
with  remainder  as  Elizabeth  Bedgate  should  by  will, 
notwithstanding  coverture,  appoint. 

By  her  will,  Elizabeth  Bedgate,  who  died  in  1873, 
bequeathed  her  personal  estate  to  a  trustee  upon 
trust  for  conversion  and  investmeot  and  to  apply  the 
income  in  the  same  manner  as  was  therein  mentioned 
with  respect  to  the  rents  of  her  real  estate.  And  in 
exercise  of  the  power  contamed  in  the  deed  ol  1834, 
and  of  every  other  power  enabling  her,  she  devised  and 
appointed  all  "  her  "  real  estates  and  hereditaments, 
shares  of  real  estates,  and  also  any  other  over  which 
she  had  any  j^wer  of  appointment,  to  a  trostee  upon 
trust  to  receive  the  rents  thereof,  and  to  hold  the 
same  in  trust  for  her  two  grandchildren,  John 
William  Bedgate  and  the  defendant,  in  equal 
moieties,  as  and  when  they  should  respectively  attain 
the  age  of  twenty-one  years.  The  will  contained  a 
direction  that  immeiiately  after  the  younger  of  her 
two  grandchildren  should  attain  that  age  her  trustee 
should  sell  the  said  real  estate,  and  should  hold  the  pro- 
ceeds upon  trust  to  divide  the  same  equally  between 
them. 

John  William  Bedgate  and  the  defendant  attamed 
the  age  of  twenty-one  years  in  1881  and  1884 
respectively. 

John  William  Bedgate  died  in  1887,  intestate, 
leaving  a  widow,  Lucy  Emily  Bedgate,  but  no  issue, 
and  leaving  the  defendant  his  heir-at-law.  The 
defendant  took  out  letters  of  administration  to 
J.  W.  Bedgate,  and  is  also  the  present  sole  trasieo 
under  the  will  of  Elizabeth  Bedgate. 

The  real  estate  comprised  in  the  deed  of  1834  has 
not  been  sold,  but  an  action  is  now  proceeding  for 
sale  thereof  in  lieu  of  partition.  No  new  trustees  of 
that  deed  have  ever  been  appointed. 

Lucy  Emily  Bedgate  died  in  1902,  and  the 
plaint'fi!i  are  her  executors. 

In  the  present  action  the  plaintiffs  claimed  a 
dedaration  that  the  trust  for  sale  contained  in  the 
will  of  Elizabeth  Bedgate  was  a  valid  trust  for  sale 
of  the  real  estate  appointed  by  sueh  will,  and  effected 
a  conversion  of  such  real  estate  as  from  the  date 
when  the  defendant  attained  his  majority. 

The  defendant  denied  this,  and  contended  that, 
even  if  this  was  the  case,  the  subsequent  conduct  of 
John  William  Bedgate  and  the  defendant  had  shown 
an  election  on  the  part  of  each  to  retain  the  property 
as  real  estate,  that  it  wss  thereby  reconverted,  and 
that,  conseouently,  on  the  death  of  J.  W.  Bedgate 
his  moiety  devolved  as  real  estate. 

The  question  as  to  oonverrion  was  first  argued. 

Astburyt  K.C.t  and  E,  Ford,  for  the  plainiiffb. — ^A 
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power  to  appoint  resl  estate  is  well  executed  by  a 
devue  to  tnutees  to  sell  and  an  appoiQtm«nt  of  the 
money  produced  by  the  Bale :  Theobald  on  Wills  (5th 
ed.),p.  227,  Kenworthy  ▼.  Bate,  6  Ves.  793 ;  In  re  Paget, 
46  W.  B.  328,  [1898]  1  Ch.  290.  It  is  immaterial  that 
the  leical  estate  is  oatstandiug  in  the  trustees  of 
the  original  settlement.  The  testatrix  has  in  fact 
exercised  the  power  in  that  manner,  and  oonse- 
qnently  there  was  a  conversion  as  from  the  time  that 
tlie  defendant  attained  the  age  of  tventy-oae  ye^rs. 

Buckm'iBter,  K.C,  and  H.  M,  Humphry,  for  the 
defendant. — It  is  only  where  the  limitations  are  legal 
thit  the  power  can  tie  thus  executed ;  for  in  such  a 
caies  power  to  appoint  to  a  use^inoludes  a  power  to  deal 
with  the  leg^l  estate.  In  the  absence  of  a  power  to 
ippnnt  the  legal  estate,  a  trust  for  sale  is  iuoperativd, 
because  it  cannot  be  exeoutpd  without  the  ooncurreaoe 
of  the  trustees  of  the  settlement,  and  they  have  no 
power  to  convey  the  legal  estate  without  the  consent 
of  their  cestui  que  tr  tut:  Biggs  v.  Peacock,  31  W.  R.  148, 
22  Ch.  D.  284.  The  principle  of  Kenworthy  v.  Bate, 
therefore,  does  not  apply ;  testatrix  has  imposed  on  the 
eitftte  a  trust  which  it  will  not  bear,  and  nence  there 
hubeen  no  conversion. 

Adburyt  JST.C?.,  in  reply. — If  the  legal  estate  is  out- 
standing in  trustees,  the  donee  of  the  power  can 
compel  them  to  concur,  for  the  appointment  is  good 
m  equity :  Thornton  v.  Bright,  2  My.  &  Cr.  230. 

The  following  cases  were  also  cited:  Roberts  v. 
Bizuteli,  1  Atk.  607;  Fi/wUr  v  Oohn,  4  W.  E.  412,  21 
Beav.  360 ;  and  Cowx  v.  Foster,  1  Joh.  &  Hem.  30 ; 
9  W.  B.  Ch.  Dig.  55. 

BlTCKLKY,  J.— In  Thwayies  v.  Dye,  2  Yem.  80,  the 
limitation  was  legal — to  the  use  of  such  children  as 
J.  8.  should  appoint.  It  was  held  that  the  donee  of 
the  power  could  charge  the  land  with  a  sum  of  money 
to  be  paid  to  the  children,  aud  that  he  was  not  limited 
to  naming  a  person  to  take  the  estate.  That  ^as  in 
1688.  In  1802,  in  Kenworthy  v.  Bate,  the  limitations 
were  again  legal— *' to  the  use  of  such  child  or 
children  of  "  the  donee  of  the  power  and  his  wife  as 
he  should  by  will  "direct,  limit,  and  appoint."  Ic 
was  held  that  the  power  was  well  exercised  by  a 
devise  to  trustees  upon  trust  to  sell,  and  an  appoint- 
ment of  the  money  produced  by  the  sale.  At  the 
conclusion  of  his  jadgment  Grant,  M.B.,  says: 
"  Does  not  a  power  to  give  include  a  power  to  sell  for 
the  purpose  of  sriving  the  money  instead  of  the  land  P  " 
In  I860  Page  Wood,  Y.O.,  in  Cowse  v.  Foster,  held  that 
a  limitation  "  to  such  uses,  upon  and  for  such  trusts, 
intents,  and  purposes,  and  with,  under,  and  subject 
to  such  powers,  provisos,  and  declarations^'  as  the 
donee  of  the  power  should  by  will  appoint,  "  so  only 
that  every  such  appointment  be  made  in  favour  of  a 
child  or  children,*'  was  well  executed  by  a  devise  upon 
trust  to  sell  and  divide  the  proceeds  among  her 
diildren.  In  Fowler  v.  Cohn  the  limitations  were 
again  legal— "to  the  use  of"  such  children,  "for 
inch  estates"  and  "in  such  manner  and  form"  as 
A.  B.  should  appoint.  It  was  held  that  they 
autitiorized  an  appointment  to  trustees  to  sell  and 
divide  the  process  between  the  objects.  Bomilly, 
ILB.,  said :  "  I  find  it  quite  settled  by  the  authorities 
that  a  general  power  of  disposition  of  the  whole  pro- 
perty includes  a  power  of  sale,  and  consequently  the 
power  of  sale  is  incidental  to  the  power  of  disposition 
of  the  property  in  such  manner  and  form,  tdthough 
the  original  will  does  not  expressly  include  a  direct 
power  of  sale." 

In  all  the  cases  to  which  I  have  referred  there  was 
»legal  limitation.  The  deed  of  1834,  with  which  I 
lM?e  to  deal,  leaves  the  legal  estate  in  trustees ;  the 
Hmitation  is  "to  the  use  of  trustees,"  followed  by  a 
troit  of  the  rents  for  the  lives  of  certain  persons,  and 


then  on  the  death  of  the  survivor  of  two  persons  on 
trust  that  Uie  trustees  should  convey  and  assure  one 
moiety  of  the  hereditaments  and  premises  thereby 
granted  "unto  such  one  or  more  child  or  children  or 
issue  of  the  body  of  the  said  E.  Bedgate,  and  for 
such  estate  or  estates,  manner  and  form"  as  she 
should  by  will  "give,  devise,  or  dispose  of  the  aame." 
The  argument  is,  that  it  is  not  competent  to  her  to 
give  the  property  by  means  of  a  trust  for  sale  and 
dtvision  of  the  proceeds.  First,  on  the  language  of 
the  deed,  you  cannot  give  effect  to  the  words 
"  manner  and  form,"  unless  they  are  contrasted  with 
the  words  "  estates  or  estate."  I  thiak  that  the 
words  include  a  power  to  do  something  other  than 
givA  an  estate  to  children — that  she  may  give  to  a 
chtld  in  some  manner  and  form  an  interest  in  the 
property  which  shall  not  be  the  estate  in  the  property 
iteelf. 

Secondly,  apart  from  the  form  of  the  language  of 
the  deed,  is  there  any  variance  to  show  an 
impossibility  of  conversion,  and  distinguishiag  this 
case  from  Kenwcyrthy  v.  Bate  f  I  should  have  thought 
that  the  inference  was  rather  the  other  way.  When 
the  limitations  are  legal  the  donee  takes  the  legal  estate 
by  virtue  of  the  language  of  the  power,  and  you 
find  that  the  settlor  intended  that  he  should 
take  the  land  as  land.  Under  these  limitations  the 
original  deed  does  not  convey  the  legal  estate  under 
the  Hr.atute  of  Uses,  but  there  is  a  trust  to  convey 
it  Under  Kenworthy  v.  Bate  the  donee  gets  it  by 
virtue  of  the  limitations  contained  in  the  settlement 
itself.  In  this  case  he  gets  it  through  the  execution 
of  the  trust  to  convey  to  bim  by  the  trustees  in  w&om 
the  legal  estate  is  vested  by  the  settlement.  I  should 
have  thought  that  this  was  an  a  fortiori  case  in  favour 
of  the  possibility  of  conversion  and  a  tru^t  for 
conversion  followed  by  a  gift  of  the  proceeds. 
I  am  told  that  this  cannot  be  so,  because  the 
trustees  of  the  will  cannot  effect  a  sale,  because  they 
have  not  got  the  legal  esoate,  and  have  to  go  1 3  the 
original  trustees  of  the  settlement,  in  whom  it  is 
vested.  I  do  not  see  that  that  makes  any  difficulty ; 
for  if  they  execute  the  trust  they  can  carrf  out  the 
sale,  and  complete  the  conveyance  by  calling  on  the 
trustees  of  the  legal  estate  to  concur.  I  think,  there- 
fore, that  this  case  is  governed  by  the  principle  of 
Kenworthy  v.  Bate,  and  that  the  trustees  of  the  deed 
are  bound,  if  called  upon,  to  convey  the  legal  estate 
in  accordance  with  the  appointment. 

[His  lordship  then  held,  on  the  oonstruotioa  of 
E.  Bedgate's  will,  that  she  had  in  fact  converted  this 
property,  on  the  ground  that  the  words  "  my  real 
estate  "  referred  to  real  estate  which  was  hers  by  way 
of  power  as  well  as  by  way  of  property;  and  that 
subsequently,  between  1884  and  1887,  J.  W.  Bedgate 
and  the  defendant  had  elected  to  take  the  prcmerty  as 
real  estate,  and  that  in  consequence  there  had  been  a 
reconversion.] 

Solicitors,  G.  Featherstone  Johnston,  for  Burton  & 
Briggs,  Nottingham;  Grihble,  Oddie,  Sinclair f  & 
Johneon,  for  Johnstone  iSb  Williams,  Nottingham. 
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High  Coubt. 


In  be  Smith's  Sbttlement. 


High  Court. 


By  a  marriage  aeUlement  the  irugt  property  wcu  aettledf 
in  de/atUt  of  children  attaining  a  vested  interest  and  in 
default  of  appointment,  for  such  person  or  persons  of  the 
blood  and  kindred  of  H,  B,,  as  under  the  statttte/or  the 
distribution  of  the  estates  of  intestates  would  have  been  the 
next-of-kin  of  the  said  II.  8,  in  case  she  had  died 
intestate  and  without  ever  having  been  married. 

Held,  en  the  construction  of  the  settlement  that  the 
issue  of  the  marriage  were  excluded  by  the  words  '*  with- 
out ever  having  been  married** 

OriginatiDg  summons. 

The  qaestion  arising  on  this  summons  was,  as  to 
whether  the  persons  entitled  to  a  trust  fund  comprised 
in  a  muriage  settlement,  were  fie  persons  repre- 
senting the  estates  of  the  children,  or  the  wife's  next- 
of-kin  excluding  the  children. 

The  f  ftcts  are  set  out  in  the  judgment  of  Swinfen 
Eady,  J. 

Frederic  Thompson,  for  the  trustees. 

Northcote,  for  a  person  representing  the  estates 
of  the  childrem.  referred  to  Wilson  v.  Atkinson,  4 
De  G.  J.  &  8m.  466,  13  W.  B.  Oh.  Dig.  77  ;  Upton  v. 
Brovon,  28  W.  B.  38.  12  Oh.  D.  872 ;  Emmins  ▼. 
Bradford,  28  W.  B.  531,  13  Oh.  D  493  ;  In  re  Arden, 
[1890]  W.  N.  204;  Stoddart  y.  Saville,  42  W.  B.  361. 
[1894]  1  Oh.  D.480;  In  re  Forbes,  [1899]  W  N.  6;  In 
re  Mare,  [1902]  2  Oh.  112,  60  W.  B.  Dig.  157 ;  In  re 
Waison*s  Trusts,  55  L.  T.  Bep.  316,  35  W.  B.  Dig. 
220 ;  Hardman  ▼.  MaffeU,  13  L.  B.  Ir.  499  ;  In  re 
Deane's  TrusU,  [1900]  1  Ir.  B.  332. 

BoU^  for  the  wife's  n«)xt-of-kin,  excluding  children. 

SwiNFKN  Eady,  J.,  in  giving  judgment,  said:  Tne 
question(arising  upon  this  summons  is.  who  is  entitled, 
in  the  events  that  have  happened,  to  a  fund  oom- 

Srised  in  a  marriage  settlement  dated  the  15th  of 
'ebruaty,  1882.  The  settlement  was  upon  the 
marriage  of  Miss  Harriet  Smith  with  George  William 
Oook — ^that  is  to  say,  the  marriage  of  a  spinster,  and  it 
was  a  sum  of  £3,000  which  ultimately  became  pay- 
able upon  certain  trusts  to  husband  and  wife  and  the 
children  of  the  marriage,  who  being  a  son  should 
attain  twenty-one  or  a  daughter  should  attain  that 
age  or  marry.  Then  the  ultimate  gift  over  was  in 
these  words:  "Provided  also,  and  it  is  hereby 
declared  and  agreed  that  if  there  shall  be  no  child  of 
the  said  Harriet  Smitli  wbo  being  a  son  shall  attain 
the  age  of  twenty-one  years  or  being  a  daughter  or 
daughters  shall  attain  that  age  or  marry,  then 
subject  and  without  prejudice  to  the  trusts  herein- 
before declared  the  said  trustees  shall  stand  possessed 
of  the  said  trust  funds  and  the  annual  income  thereof 
or  so  much  thereof  respectively  as  shall  not  have 
become  vested  or  been  applied  under  any  of  the  trusts 
or  powers  herein  contained ;  upon  trust  if  the  said 
Harriet  Smith  shall  survive  the  said  Gaorge  William 
Oook,  for  herself,  her  executors,  administrators,  and 
asrifcns,  but  if  the  said  Harriet  Smith  shall  die  in  the 
lifetime  of  the  said  George  William  Oook  then  upon 
trust  to  transfer  and  pay  the  same  to  such  person  or 
persons  for  such  estate  or  estates,  and  with,  under, 
and  subject  to  such  fjowers,  provisions,  and  declara- 
tions as  the  said  Harriet  Smith,  notwithstanding  her 
coverture,  shatl  by  her  will  direct  or  appoint,  and 
in  default  or  any  such  direction  or  appointment,  and 
80  far  as  any  such  (if  made)  shall  not  extend,  upon 
trust  for  such  person  or  persons  of  the  blood  and 
kindred  of  the  said  Harriet  Smith  as  under  the 
statute  for  the  distribution  of  the  estates  of  intestates 
would  have  been  the  next-of-kin  of  the  said  Hturiet 
Smith  in  case  she  had  died  intestate  and  without  ever 
having  been  mirried." 

Now,  It  appears  ttiat  there  wAre  two  children  of  the 
Hiarriage.    The  wife  died  on  the  6th  of  June,  1885, 


in  the  lifetime  of  her  husband.    Of  the  two  children, 
one.  a  son.  died  very  shortly  after  the  mother's  death, 
within  a  few  weeks,  the  child  being  then  just  a  few 
weeks  old.    Then,  on  the  28th  of  December,  1899, 
the  husband  died,  and  in  October,  1901,  the  second 
child  died.    Taere  is  no  issae  of  the  marriage  living, 
and  no  issue  ever  took  a  vested  interest  under  tho 
provisions  of  the  settlement  in  favour  of  the  sons  aad 
danghters  of  the  marriaflr^;  and  the  question  noir  is, 
whether  the  wife's  children  took  in  default  of  any 
appointment  by  her,  or  whether  the  wife's  ohddren 
are  exduded  from  the  division  by  the  language  of  the 
instrument.    If  the  children  took,  then  in  the  events 
that  have  happened  the  husband  would  take  the 
share  of  the  sou  who  died  in  the  husband's  lifetime, 
and  the  share  of  the  other  child,  who  died  after  the 
husband's  death,  would  go  to  that  child's  next-of- 
kin,    the    person   entitled     under   the   Statute    of 
Distribution;  on  the    other  hand,  if   the  children 
are  excluded,  then  the  property  in  question  woald 
go  to  the  persons  entitled  to  the  wife's   property 
under  the  Statute   of   Distribution,  excluding   the 
children. 

Now,  on  the  language  of  this  instrument  itself, 
apart  from  authority,  I  have  no  difficulty  whatever  in 
coming  to  a  conclusion.  The  language  appears  to  me 
to  be  absolutely  clear,  and  as  free  from  any  ambiguity 
as  possible.  In  default  of  there  being  children  taking 
a  vested  interest,  sons  attaining  twenty-one  and 
daughters  attaining  that  age  or  mwdage,  then  the 
property  is  to  go  to  a  cla»s  mentioned  under  the 
Statute  of  Distribution  as  if  the  wife  had  died 
intestate  and  "  without  ever  having  been  married." 
Those  words  clearly  exclude  any  children,  because 
by  our  law,  if  the  lady  had  not  been  married  she 
could  not  have  had  any  lawful  issue.  It  seems  to 
me,  therefore,  that  these  words  must  have  that 
interpretation  unless  I  am  bound  by  a  rule  of 
coQstruction  to  say  that  in  this  settlement,  being  a 
settlement  on  marriage,  these  words,  "  without  ever 
having  been  married"  have  a  fixed  and  definite 
technical  meaning  different  from  what  the  words 
would  have  iu  toeir  ordinary  and  natural  significa- 
tion. If  there  is  any  such  technical  rule  of  con- 
struction I  must  give  effect  to  it ;  but  if  I  am  not 
bound  by  any  such  rule,  then  I  have  no  dtffioolty 
whatever  in  arriving  at  the  true  construction  of  the 
instrument  in  question. 

Now  such  a  rule  is  said  to  have  been  established  by 
a  case  of  Wilson  v.  Atkinson.  The  words  of  the  settle- 
ment were,  in  case  the  lady  **  should  die  in  the  life- 
time of  Bichard  Wilson  Simpson,  her  intended 
husband,"  then  the  fund  was  to  be  in  trust  "  for  such 
person  or  persons  ai  under  the  statute  for  the  dis- 
tribution of  the  effects  of  intestates  would  have 
become  entitled  thereto  on  the  decease  of  the  said 
Jane  Wilson  if  she  shall  die  possessed  thereof,  and 
without  having  been  married,  sach  persons  if  more 
than  one  to  take  as  tenants  in  common  and  in  the 
shares  in  which  they  would  have  taken  under  the 
same  statute."  Toe  settiement  in  that  case  was  the 
settlement  of  a  wid  iw  who  had  an  iilegidmate 
daughter,  and  the  settiement  contained  a  pro- 
vision that  the  illegitimate  daughter  should,  for  the 
purposes  of  that  trust,  be  deemed  to  be  the 
lawful  child  of  the  said  Jane  Wilson — ^that  is,  the 
liidy.  Kaijcht- Bruce,  L.J.,  sail  the  point  for  decision 
was  *'  whether  the  words  '  without  having  been 
married'  in  that  instrument  ought  to  be  read  as 
signifying  '  without  having  been  married  to  anyone ' 
or  *  without  having  a  husbdnd  living  at  her  death '  or 
'  without  having  be^n  married  to  her  then  intoided 
husband,'  "  and  he  snid:  **  Th^  context  forbids  the  first 
of  these  constructions."  Tne  first  construction  was 
*'  without  having  been  Duuned  to  anyone,"  and  thea 
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he  goes  on  to  say :  "  The  context  forbids  saoh  a  con- 
straotion,  and  tois  I  think  even  independently  of  the 
following  declaration."  Then  he  reads  the  declara- 
ti<m  with  regard  to  the  child  being  treated  as  the 
lavfnl  child,  and  he.says  that  provision  ''constitutes 
sa  e£E«ctaal  and  binding  provision  to  the  benefit  of 
which  the  appellant  (the  child)  was  entitled.  Both 
provisions  read  together  certainly  give  the  appellant 
ft  right  to  the  fnna.  She  appears  to  me  aooordiogly 
tmtitlad  to  succeed/'  In  other  words,  he  does  not 
purport  to  lay  down  any  general  rule  of  construction 
tbac  in  a  marriage  settlement  the  words  ''  without 
having  been  married"  are  always  to  receive  one 
fixed  definite  construction,  and  certainly  does 
not  lay  down  that  those  words,  or  words  like 
fiiem — because  in  the  present  case  the  words  that 
I  have  to  consider  are  ''without  ever  haviog  been 
married" — ^in  every  marriage  settlement,  no  matter 
what  the  context,  and  no  matter  whether  it 
provides  for  the  issue  of  the  intended  marriage 
or  not,  are  to  receive  this  certain  definite  con- 
BCmotion.  In  Wilson  v.  Atkinaonf  the  settle- 
ment contained  no  express  provisions  for  cluldrea 
or  issne.  Then  Turner,  luJ.,  who  agreed  with 
Enight-Bmoe,  L.J.,  reversing  the  decision  of  the 
Maiter  of  the  Bolls,  said  that  the  trust  in  qnestiou 
in  that  case  could  not  be  construed  without  taking 
into  account  the  declaration  immediately  following — 
the  declaration  with  rf'gard  to  the  illegitimate  cMld 
—and  that  there  would  hid  no  meaning  in  that  declara- 
tion if  lawful  children  in  themselves  could  not  have 
taken  under  that  trust;  and  then  he  adds:  "that 
deolaration  must  therefore,  being  taken  in  con- 
nection with  the  trust  for  the  next-of-kin,  be 
oonsidereci  to  explain  the  latter  to  refer  to  children  as 
well  as  other  next-of-kin."  So  that,  as  regards  the 
datennination  of  that  casd,  both  Lords  Justices 
decided  it  upon  the  context  of  that  particular  instru- 
ment, and  I  do  not  understand  either  of  them  as 
Iftyiog  down  any  general  rule  for  the  construction  of 
ftU  marriage  settlements  irrespective  of  the  nature  of 
the  provisions  in  them. 

^  Now,  I  should  arrive  at  that  conclusion  on  the  con- 
sideration of  that  case  alone.  But  if  there  have  been 
Buhsequent  decisions  which  compel  me  to  take  a 
diffisrent  view  of  Wihon  v.  Atkinson  I  shall  have  to 
consider  tnem«    But  the  decisions  are  not  uniform. 

In  In  re  BaWs  Trusts,  27  W.  E.  409, 1 1  Oh.  D.  270,  and 
m  Upton  V.  Brown,  Fry,  L. J.,  felt  himself  constrained 
to  dedde  as  he  did  iu  those  cases  by  Wilson  v.  Atkin^ 
Mm,  but  almost  immediately  after  «rards  the  late 
Master  of  the  BoUs,  Sir  George  Jessel,  in  Emmins  v. 
Bradford,  felt  himself  at  liberty  to  come  to  an  entirely 
different  conclusion.  In  the  first  of  these  two  cases, 
In  rt  BaU*s  Trusts,  before  Fry,  J.,  there  was  no  pro- 
vision for  the  issue  of  the  marriage  in  the  settlement. 
It  was  not,  as  in  the  case  I  have  to  consider,  a  gift  in 
default  of  children  ti^ng  a  vested  interest ;  and  in 
the  second  case  before  Fry,  J.,  Upton  v.  Brown,  where 
the  person  taking  was  the  son  of  the  former  marriage, 
one  of  the  reasons  that  Fry,  J.,  gave  12  Ch.  D.  at 
p.  878  for  the  conclusion  that  lie  came  to  was  this. 
He  said :  '*  Moreover,  if  I  were  to  hold  that  this 
cbild  is  excluded,  I  must  equally  have  hel'd  those 
:  children  were  excluded  if  he  had  married  and  died 
I  nnder  twenty-one  leaving  children,  and  I  must 
I  aq[aally  have  excluded  children  of  a  third  marriage 
!  of  the  mother,  for  whom  the  settlement  makes  no 
inmss  provision."  That  reason  which  seems  to  have 
iaflaenoed  him  I  am  unable  to  appreciate,  because 
there  oonld  have  been  no  third  marriage;  and  on 
the  death  of  that  husband  of  the  second  marriage  the 
find  waa,  if  the  lady  should  survive  her  husband,  to 
be  m  tmst  for  her  atMolutely,  so  that  the  children  of 
t&s  macxiage  would  not  have  been  excluded  from 


participating  in  their  mother's  property  any  more 
than  the  children  of  any  marriage  are.  Of  course 
there  is  a  possible  explanation,  but  I  do  not  think 
that  was  in  the  mind  of  the  learned  judge. 

Then,  those  two  cases  before  Fry,  J.,  being  one  way, 
there  followed  Emmins  v.  Bradford,  before  Sir  Qeorge 
Jessel,  which  is  a  very  clear  and  distinct  authority 
the  other  way.  At  13  Ch.  D.,  p.  498.  Sir  George  Jessel 
said  :  "  I  rest  mv  decision  upon  this,  that  the  words 
are  free  from  ambiguity,  and  there  is  no  context  what- 
ever to  control  it.*'  The  decision  in  Emmins  v.  Brad- 
ford was  a  very  strong  one,  because  the  effect  of  it 
exclude  children  of  the  wife  who  were  living— was  to 
children  by  a  former  marriege;  and  Sir  George 
Jessel,  after  considering  the  meaning  of  the  word 
"unmarried"  and  referring  to  Clarke  v.  Colls,  9 
H.  L.  Gas.  601,  11  W.  B.  H.  L.  Dig.  10,  in  the 
House  of  Lords,  to  which  I  will  refer  presently,  and 
referring  to  Wilson  v.  Atkinson  and  Fry,  J.'s,  decisions 
upon  it,  said  that  "  until  some  higher  court  lay  down 
some  new  general  principle  of  construction  I  shall 
not  interfere  with  unambiguous  words."  It  cannot, 
therefore,  be  said  that  the  decisions  following  Wilson 
V.  Atkinson  are  uniform. 

Now,  Emmins  v.  Bradford  has  been  twice  followed 
in  belaud  in  cases'  to  which  Mr.  Northcote  has 
referred ;  but  in  England,  Chitty,  L.  J.  (then  Ghitly, 
J.),  in  Stoddart  v.  Saville,  followed  Fry,  J.  It  will 
be  observed  that  in  that  case  there  was  no  trust  for 
the  issue  of  the  marriage.  The  lady  had  left  one 
child  of  the  marriage,  and  the  trust  there  was  not  a 
trust  in  default  of  a  child  attaining  a  vested  interest, 
as  it  is  in  the  case  I  have  now  to  deal  with. 

In  addition  to  the  case  of  In  re  Arden,  to  which 
reference  has  been  made,  there  is  a  recent  decision  of 
Kekewich,  J.,  in  In  re  Mare,  [1902]  2  Gh.  112,  60 
W.  B.  Dig.  157,  in  which  he  considered  himself 
bound  by  Wilson  v.  Atkinson  as  governing  the 
whole  question,  and  said  it  was  a  clear  decision 
of  the  Gourt  of  Appeal  covering  tbe  exact  case.  He 
conceived  that  it  covered  the  exact  case  before  him, 
and  he  followed  it  The  authorities  are  certainly 
cosfiicting. 

Then,  when  you  come  to  the  text-writers,  it  has 
been  pointed  out  that  Mr.  Davidson's  view  is  that  the 
present  clause  excluded  the  husband  and  children. 
Mr.  Wolstenholme's  view  is  that  the  object  of  all 
conveyancers  is  to  exclude  the  husband,  not  only 
from  taking  in  his  own  right,  but  also  to  exclude  the 
husband  as  the  person  entiUed  to  the  children's 
shure  as  next-of-kin  of  the  children ;  his  view  is  that 
that  object  fails  by  the  use  of  the  words  in  question. 

Now  in  that  stete  of  things  the  decision  in  Clarke 
V.  Colls  seems  to  me  of  considerable  importance, 
because  if  thnre  i«  a  confiict  of  authority  certainly 
any  rule  laid  down  there  would  prevail.  In  Clarke 
V.  Colls  the  actual  words  were  "as  if  the  wife  had 
died  possessed  thereof  intestate  and  unmarried,"  and 
the  contest  was  as  to  what  the  meaning  of  the  word 
''unmarried"  was.  Lord  Granworth  states  it  may 
have  ODC  or  two  meaniugs.  He  says :  '*  What  is  the 
meaning  of  the  word  '  unmarried '  P  It  may,  with- 
out any  violence  to  language,  mean  either  '  without 
ever  having  been  married' — those  are  the  precise 
words  in  this  case — or  '  not  having  a  husband  liviug 
at  her  death.'  If  the  former  construction  be 
adopted — that  is  to  say,  if  the  word  means  '  without 
ever  having  been  married,'  then  if  the  wife  should 
survive  her  husband,  and  aiterwards  marry  and  have 
children,  her  collateral  relatives  would  take  the  fund 
to  f^e  exclusion  of  her  own  issue."  In  other  words, 
he  considers  that  the  words  "  without  ever  having 
been  married"  in  a  marriage  settlement  would 
exclude  the  is&ue,  which  they  (2>viou8ly  do  according 
to  their  ordinary  meaningt 
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Then  one  other  case  was  referred  to,  before  Chitty, 
J.,  whioh  was  a  case  of  construction  of  a  will.  In  re 
WaUm'a  Trusts.  There  Chitty,  J.,  came  to  the  con- 
clusion that  the  same  words  ''  without  ever  having 
been  married"  were  dear  and  noambigaoiis,  and 
that  effect  must  be  given  to  them  by  directing  that 
the  lineal  descendant  of  the  titalar  person,  the 
testator's  mother,  was  ezolnded  in  favour  of  hrr 
next-of-kin.  Chitty,  J.,  dealt  with  the  difference 
between  a  will  and  settlement  in  this  way.  After 
referring  to  the  cases  whioh  have  been  cited  to  me 
to-day,  he  says :  ''  Those  cases  were  all  cases  of  con- 
itruotion  upon  marriage  settlements,  where  the 
court  is  guided,  in  interpreting  a  gift,  by  the  exist- 
ence of  a  presumption  that  the  parties  intended  to 
benf  fit  the  issue." 

Now,  where  you  have  a  settlement  dealing  in 
terms  with  a  certain  class  of  issue,  that  is  such  issue 
for  whioh  it  is  intended  to  provide,  sons  at  twenty- 
one,  daughters  at  twenty-one  or  marriage,  with  a 
gift  over  in  default  of  there  being  any  such  issue,  it 
seems  to  me  to  be  very  difficult  to  say  that  it  was  the 
intention  nevertheless  of  the  settlement  to  provide  for 
issue  who  do  not  take  a  vested  interest  within  the 
words  of  the  settlement.  But  thete  is  also  this  further 
observation  to  be  made.  It  is  said  that  the  intention 
of  this  cUuse  is  to  exclude  the  husband,  and  that  a 
particular  interpretation  has  been  put  upon  those 
words  with  that  object.  But  if  that  be  so,  it  seems 
that  the  very  interpretation  so  put  upon  them 
defeats  the  object,  and  does  not  give  effect  to  it ; 
because  the  object  bein^  to  exdude  the  husband  as 
well  in  his  own  right  as  in  respect  of  the  children's 
nght,  giving  the  constraction  to  those  words  which 
has  been  contended  for  on  behalf  of  the  children, 
would,  in  effect,  be  to  let  in  the  husband— not  to 
exclude  the  husband,  but  let  him  in — ^in  the  only  event 
which  we  are  dealing  with,  where  there  are  children, 
but  who  fail  to  take  a  vested  interest.  It  seems  to 
me  a  case  in  which,  if  I  were  to  decide  as  Mr.  North- 
cote  invited  me  to  do,  I  should  be  departing  from 
the  plain  path,  the  natural  ordinary  meaning  of  the 
words,  with  the  view  of  giving  an  effect  to  a  supposed 
inteation,  and  at  the  very  same  time  defeating  that 
intention  by  enabling  the  property  to  devolve  through 
chfldren  to  the  husband,  tne  very  person  whom  it  was 
the  object  of  the  settlement  to  exclude. 

'0'nder  these  drcumstanoes  I  am  of  opinion  that  I 
am  not  in  the  present  state  of  the  authorities 
compelled  or  prepared  to  interpret  the  words  of  this 
settlement  in  any  other  than  their  ordinary  and 
natural  meaning,  and  accordingly  I  decide  that  the 
issue  of  the  marriage  are  excluded  by  the  words 
*'  without  ever  having  been  married."  I  aooept  what 
Mr.  Bolt  said  at  the  conclusion,  that  Mr.  Northcote's 
argument  gives  no  effect  to  these  latter  words, 
'without  ever  having  been  married,"  because  the 
husbaad  is  already  excluded  by  the  preceding  words. 
There  will  therefore  be  a  deolsration  accordingly. 

SolioitotSy  Fieldy  Itoscoe,  (fc  Co.,  for  Griffiths,  Byland, 
&  Co,,  Cheltenham. 


Oct  28  ;  Nov.  6. 


Chan.  Div.       ] 
Swinfen  Eiidy,  J.  j 

In  re  CoZENS. 
Milks  v.  Wilson,  (o.) 

Will— Class—*' My  oum  nephews  and  nieces''— Half- 
blood — Husband's  nephew  described  as  **  my  nephew  " 
— QreaUniece  described  as**  my  niece,** 

(a.)  Beported  by  Godfbet  B.  Benson,  Esq.,  Bar- 
rister-at-Law. 


WJien  there  is  no  corUepct  to  the  contrary,  a  gift  k 
persons  of  a  certain  degree  of  relationship  to  the  donor 
includes  those  of  the  half -blood. 

The  inaccurate  use  of  a  term  of  relationship  in 
describing  a  particular  person  may',  but  need  not,  lead 
to  the  inference  that  the  same  term  when  used  in  (he 
same  instrument  to  designate  a  class  includes  that  penon 
and  others  to  whom  it  m>ay  be  equally  applicable. 

A  testatrix  gave  a  gift  unto  and  among  **  my  own 
nephews  and  nieces,''*  In  another  part  of  the  same  will 
she  had  referred  to  a  person  who  was  her  great-nieoe  <u 
**  my  niece,**  but  in  yet  another  part  she  had  described 
her  correctly  as  *'  tJie  daughter  of  my  nephew  X,**  She 
also  referred  in  her  will  to  a  nephew  of  her  husbi,nd 
once  by  his  name  alone  and  once  as  **  my  nephew,** 

Held,  that  the  words  "  my  own  nephews  and  nieces  **  ex- 
cluded not  oidy  the  husband* s  nephews  and  nieces  but  the 
testatrix's  great-nephews  and  great-nieces,  not  excepting 
the  grecU-niece  who  had  been  called  '*  my  niece,*' 

Adjourned  summons  for  the  determination  of  the 
question  who  were  entitled  to  take  under  a  gift,  in  a 
will,  to  ^*  my  own  nephews  and  nieces." 

The  testatrix  in  this  case  bequeathed  one  moiety  of 
her  residuary  real  and  personal  estate  upon  trust  for 
Alexander  Duncan  for  life,  and  after  his  decease  upon 
trust  *'for  my  own  nephews  and  nieces,  with  the 
exception  of  Mary  Ann,  the  sister  of  William 
Moore."  In  an  earlier  part  of  her  will  the  testatrix  had 
given  the  proceeds  of  sale  of  twenty-t«ro  cottages  to 
"Mary  Jane  Cozens,  Ellen  Cozens,  James  Cozens, 
Louisa  Howe,  and  Catherine  Norriss,  the  nieces  and 
nephews  of  my  late  husband,  Georgd  Cozens,  and  my 
nieces  Bmma  Moore  and  Sarah  Metcalf  in  equal 
shares." 

Emma  Moore  was  a  great-niece  of  the  testatrix, 
and  was  elsewhere  in  the  will  desoribed  as  the  daughter 
of  **  my  nephew  William  Moore." 

Sarah  Metcalf  was  the  daughter  of  an  illegitimate 
nephew. 

Alexander.  Duncan,  the  nephew  of  the  testatrix's 
husband,  was  in  a  passage  in  the  will  desoribed  as 
"  my  nephew." 

The  testatrix  died  on  the  6th  of  July,  1889,  and 
Alexander  Duncan  died  on  the  4th  of  May,  1900. 

In  addition  to  nephews  and  nieces  of  the  whole 
blood  the  following  claimed  to  share  in  the  gift  to 
my  own  nephews  and  nieces :  Nephews  and  nieoes  of 
the  half-blood ;  Emma  Moore  and  Sarah  Metcalf  on 
the  ground  that  they  were  described  as  "  my  nieces" ; 
other  great -nieces  and  great-nephews,  on  the  ground 
that  some  of  their  class  were  desoribed  as  nieces. 

The  husband's  nephews  and  nieoes  were  not  made 
parties  owing  to  the  difficulty  of  tracing  them. 

A»  M.  Begg,  iot  the  trustees. 

Clare,  for  nephews  and  nieoes  of  the  half-Uood, 
cited  Grieves  v.  liawley,  10  Hare  63. 

r.  T.  Methold,  for  Emma  Moore  and  Sarah 
Metcalf. 

Harry  Greenwood,  for  great-nephews  and  great- 
nieces  other  than  Emma  Moore,  cited  In  re  JodreU, 
38  W.  R.  721,  44  Ch.  D.  690,  and  [1891]  A»  C.  304, 40 
W.  B.  Dig.  281. 

Harry  Johnston,  for  nephews  and  nieces  of  the 
whole  blood,  cited  Smith  v.  Lidiard,  3  E.  ft  J.  252; 
Wells  V.  Wells,  22  W.  B.  893,  L.  R.  18  Bq.  604;  and 
Merrill  v.  Morton,  29  W.  B.  394,  17  Ch.  D.  382. 

Swinfen  Eady,  J.— As  there  are  no  words  in  the  will 
pointing  to  the  exclusion  of  the  children  of  the  testa- 
trix's h^-brother  they  are  entitled  to  share,  in  aooocd- 
ance  with  Grieves  v.  Bawley, 

As  to  the  claims  of  Emma  Moore,  Sarah  Metoalf, 
and   other   great^nephews   and   great-nieces,   oases 
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High  Coubt. 


hftve  beea  cited  whioh  are  said  to  establish  the 
pzopontioii  that  ffreat-nephews  and  nieoes  are 
neoenarily  ezduded  from  a  gift  to  nephews  and 
nieces  notwithstanding  that  in  another  |>art  of 
the  will  they  msy  have  been  desoribed  as  nephews 
snd  Dieees.  On  the  other  hand,  In  re  Jodrell  has  been 
dted  to  show  that  there  is  a  rule  that  when  onoe  a 
l^tee  has  been  referred  to  by  an  inaccurate  de- 
scription the  same  description,  if  afterwu^s  used  to 
dssigiiate  a  dass.  mnst  be  taken  to  include  that 
Ifgatee  and  all  other  persons  to  whom  the  same  in- 
aocnzate  description  is  equally  applicable — ^that  is,  who 
staod  in  the  same  degree  of  relationship  to  the 
testator.  But  in  that  case  Lord  Halsbnry  in  the 
Coott  of  Apjpeal  repudiated  laying  down  any  canon 
of  constmotion  which  went  beyond  that  particular 
osse,  snd  Lord  Herschell  in  the  House  of  I^ds  said 
that  a  word  used  in  several  contexts  in  a  will  must  in 
esch  case  be  read  according  to  the  oontoLt.  I  am  of 
opinion  that  both  the  propositions  whioh  have  been 
contended  for  are  too  wide,  and  that  there  is  no  hard 
snd  fast  rule  that  nephews  and  nieces  cannot  include 
great-nephews  and  nieces  ;  nor,  on  the  other  hand, 
snyhard  and  fast  rule  requiring  the  court,  when  a 
person  has  once  been  referred  to  as  a  niece  to  con- 
stme  that  word  everywhere  else  in  the  will  as  includ- 
ing her.  The  true  rule  is  that  the  court  must 
determine  the  question  by  looking  at  the  language 
snd  contents  of  the  whole  wilL 

Now,  looking  at  the  contents  of  this  will,  I  observe 
that  the  testatrix  gives  shares  in  the  proceeds  of 
ssle  of  oertain  cottages  to  two  named  persons  whom 
she  describes  as  ''my  nieces,"  of  whom  one  was  the 
daughter  of  an  illegitimate  son  of  her  sister,  and  the 
other  was  her  great-niece;  but  that  one  of  these 
persons  is  elsewhere  refened  to,  and  is  then  correctly 
desoribed  as  **  the  daughter  of  my  nephew  William 
Moore.'' 

I  observe,  farther,  that  there  is  a  gift  of  30s.  a  week 
to  ''my  nephew  Alexander  Dancan,"  who  was  really 
the  husband's  nephew,  so  that  if  In  re  Jodrell  laid 
down  iiie  wide  rule  of  construction  which  has  been 
oontended  for,  not  only  all  the  great-nephews  and 
nieces,  but  aU  the  husband's  nephews  and  nieces 
mnst  share. 

Lastly,  I  come  to  the  Rift  in  question— namely,  a 
gtft  "  unto  and  among  my  own  nephews  and  nieces  " 
nvith  an  exception.  It  has  been  saggested  that  the 
words  "my  own"  exdude  only  the  husband's 
nephews  and  nieces.  I  cannot  adopt  that  suggestiop, 
and  in  my  opinion  the  words  restrict  the  olsss  to  the 
ebfldren  of  ttie  testatrix's  brothers  and  sisters  whether 
of  the  whole  or  of  the  half-blood. 

Solidtors,  Burton,  Yeaks^  A  Hart,  for  Bdoe  A  BeHoe, 
King's  Lynn ;  Andrew,  Wood,  Furvea,  &  Sutton,  for 
CoUin  A  Adame,  Saffron  Walden. 


Nov.  22 ;  Dec.  1. 


Z.B.  Div.    1 
(Bidley,J.)/ 

HEALDra  V.  Heaung  and  Anotheb.  (a.) 

Lunacy — Maintenance  of  lunatic* a  children — No  com" 
mUtee  appointed — Sale  of  lunatic*e  husiness  while 
lunatic  was  under  restraint— Aftplication  of  lunations 
eitate,  with  con$ent  of  wife,  hy  third  party  for  main- 
tenance and  edtuxUion  of  lunatic^s  children — Refusal 
of  lunatic  on  his  release  to  ratify  this  expenditure — 
BigTU  to  recover  proceeds  of  sale  of  business. 

The  plainiffft  who  had  carried  on  a  draper* s  business, 

(a.)  Reported  by  Ebskinb  Kbid,  Esq.,  Barrister- 
at-Law. 


was  confined  in  a  lunatic  asylum  from  1882  to  1894,  but 
no  committee  of  his  estate  had  been  appointed.  In  1883 
the  plaintiff's  business  toas  sold  by  the  defendant,  and 
tlie  proceeds  of  the  sale  were  with  the  authority  and 
consent  of  the  plaintiffs  wife  expended  by  the  defendant 
in  the  maintenance  of  the  plaintiff's  children  {not  of 
tender  years)  while  he  was  in  the  asylum.  The  plain^ 
tiff  upon  his  release  in  1894  refused  to  ratify  what  had 
been  done,  and  brought  an  action  against  the  defendant 
to  recover  the  proceeds  of  sale  of  the  business  : — 

Held,  that  the  plaintiff  not  being  legally  liable  to  main- 
tain the  children  while  in  the  asylum,  and  no  committee 
having  been  appointed  of  his  estate  who  might  have 
sanctioned  such  expenditure,  the  plaintiff  could  recover 
the  proceeds  of  the  sale  of  his  business  as  money  had  and 
received  to  his  use. 

Further  consideration,  in  an  action  in  whioh  the 
plaintiff  claimed  £200  for  money  lent,  and  alterna- 
tively that  sum,  as  money  had  and  reodved  to  the 
pldntifiTs  use,  tried  before  Bidley,  J.,  and  a  common 
jury. 

The  plaintiff,  Samuel  Healing,  had  a  business  at 
Lunbetii.  In  1882  he  was  confined  in  a  lunatic 
asylum,  but  no  steps  were  taken  to  appoint  a  com- 
mittee. In  1894  the  plaintiff  escaped  from  the  asylum, 
and  having  evaded  the  authorities  for  fourteen  days,  the 
order  on  which  he  had  been  detained  consequently 
lapsed ;  and  he  was  then  allowed  to  go  free  as  onred. 
On  his  escape  he  found  that  his  business  had  been  sold, 
that  his  wife  was  Jiving  in  adultery  with  his  brother 
William,  by  whom  she  had  had  two  children.  He 
obtained  a  divorce  in  1897,  with  £500  damages, 
against  WUiiam  Healing,  which  were  not  paid,  and 
in  the  course  of  the  divorce  proceediogs,  alleged  he 
first  discovered  that  Charles  Healing,  another  lurother, 
had  disposed  of  the  business  for  £200,  which  sum  had 
eventu^v  been  paid  over  by  Charles  to  William. 
Samuel  Healing  on  the  7th  of  March,  1900,  brought 
the  present  action  againsfc  William  Healing,  and 
Charles  was  added  as  a  defendant  on  the  30th  of 
May,  1900.  By  way  of  defence,  William  pleaded 
that,  with  the  consent  of  the  plaintiff's  wife  ai 
his  agent  while  he  was  under  confinement,  he  had 
spent  the  money  derived  from  the  sale  of  the  business 
on  the  maintenance  and  education  of  the  plaintiff's 
three  children — who,  however,  were  not  of  tender 
years;  and  he  also  daimed  for  various  necessary 
payments  made  on  the  plaintiff's  behalf,  the  chief 
item  being  £276  for  the  maintenance  and  education 
of  the  children  between  1884  and  1890.  The  defend- 
ant Charles  Healing  pleaded  the  Statute  of  Limita- 
tions. 

The  trial  took  place  on  the  20  th  and  21st  of 
November,  with  the  result  that  on  the  findings  of  the 
jury,  judgment  was  entered  for  the  defendant  Charles 
on  his  plea  of  the  Statute  of  Limitations,  and  the 
consideration  of  the  legal  effect  of  the  jury's  findings 
on  question  left  them  with  regard  to  William's 
liability,  was  reserved  for  further  argument  on  the 
22nd  of  November. 

Bawlinson,  K,G,,  and  Schultess  Young,  for  the 
plaintiff. 

Colam  and  Craig  Henderson^  for  the  defendant 
William  Healing. 

W.  B.  Allen,  for  the  defendant  Charles  Healing. 

Dec.  1.— RiDLNY,  J.,  in  giving  judgment,  said :  This 
aotion  was  brought  to  recover  the  sum  of  £200  as  money 
had  and  received,  or,  in  the  alternative,  recoverable, 
owing  to  fraud  alleged  ag<iinst  the  defendants,  bat 
this  latter  allegatiou  was  not  pressed  by  the  plaintiff's 
counsel  at  the  hearing.  Shortly  stated,  the  facts  are 
that  the  plaintiff  in  1881-82  was  in  business  as  a 
draper  in  the  south  of  London.      He  had  a  wife  and 
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three  ohildren,  and  in  July  of  1882  he  became  a 
lunatio  and  was  taken  oare  of  in  an  asylum  as  suoh, 
until  the  8tii  of  March,  1894.  It  appeared  that  on 
his  becoming  a  lunatic  no  committee  was  appointed ; 
the  aooount  wnich  stood  in  his  name  at  the  London 
and  Westminster  Bank  was  closed,  and  a  fresh 
account  was  opened  in  the  n%vne  of  his  two  brothers, 
the  defendants  Charles  and  William.  Into  that 
account  was  carried  the  sum  of  £8  Ss.  lid.  from  the 
former  account,  and  £50  provided  by  Charles.  For 
a  year  or  thereabout^  the  buuness  continued,  but  in 
1883  it  was  sold  by  William,  with  the  ooosant  of  the 
plaintiff's  wife,  and  the  net  proceeds  were  handed  to 
Charles.  These  were  returned  by  him  to  her  within 
about  a  month,  amounting  in  all  to  about  £200.  Ttie 
wife  maintained  herself  and  the  children  on  tbis  f  aud 
for  a  time,  but  lent  £150  out  of  it  to  the  defendant 
William,  and  it  was  arrange  between  them  that  he 
should  maintain  the  obildreu  (who  were  not  then  of 
tender  years)  out  of  this  fund,  receiving  back  from 
her  the  bills  he  had  given  for  the  loan.  At  some 
period  not  precisely  known,  improper  relations  began 
to  exist  between  William  and  his  brother's  wife,  and 
two  illegitimate  children  were  bom  in  1888  and  1890 
respectively.  Aftor  the  plaintiff  regained  his  liberty 
he  obtained  a  divorce,  with  £500  damages  against 
William  as  co-respondent. 

The  present  action  was  brought  by  Ssmuel  Healing 
to  recover  the  proceeds  of  the  sale,  £200,  or,  at  all 
events,  the  £150  handed  over  to  the  defendant  William. 
With  regard  to  the  defendant  Charles,  as  the  writ  dated 
the  7th  of  March,  1900,  was  not  originally  directed 
against  him,  and  his  name  was  only  first  added  as  a 
defendant  on  the  30th  of  Ma7»  1900,  the  Statute  of 
Limitations  furnished  him  with  a  defence,  unless 
there  was  by  him  a  concealment  of  the  facts  from 
thn  plaintiff,  which  the  jury  found  there  was  not. 
William,  however,  could  not  rely  on  this  defence, 
the  writ  as  agcdnst  him  being  dated  the  7th  of 
March,  1900.  With  regard  to  him  the  jury  found, 
in  answer  to  questions,  as  follows:  (1)  That  the 
plaintiff  was  told  when  he  came  out  of  the  asylum 
of  the  arrangement,  but  that  he  did  not  accept  it ; 
(2)  that  the  sale  money  was  paid  to  the  plaintiff's 
wife  and  was  used  with  her  authority  for  the  main- 
tenance of  the  children ;  (3)  that  the  maintenance  of 
the  children  cost  over  £200. 

Mr.  Bawlinson  contended  that,  as  no  proceedings 
were  ever  taken  for  the  appointment  of  a  com- 
mittee, all  that  was  done  by  William,  whether  the 
plaintiff's  wife  consented  or  not,  was  illegal,  that  it 
was  in  fact  spent  on  the  ohddreu  without  the 
plaintiff's  authority,  and  that  for  such  a  purpose 
the  defendant  William  had  no  right  in  law  ti  spend 
it,  and  that  if  the  money  was  once  traced  to  his 
hands  he  could  not  set  up  a  right  to  kaep  it,  in 
whatever  way  it  may  have  been  duposed  of.  On  the 
other  hand,  Mr.  Henderson  said  that,  thoagh  the 
aiministration  of  a  lunatic's  estate  should  be  carried 
on  by  a  committee  properly  appointed,  yet  that 
the  case  of  Read  v.  Legard,  6  Exoh.  636,  shows 
that  the  wif<^  of  a  lunatic  can  pledge  her 
husband's  credit  for  necessaries  supphed  to  her- 
self, and  that  the  principle  applies  to  necessaries 
furnished  to  the  children;  that  the  ftading  of 
the  jury  showed  that  William  applied  the  money  as 
he  did  with  an  authority  which  had  power  to  pledge 
the  credit  of  the  plaintiff,  and  that  William  was 
therefore  entitled  to  judgment,  whether  a  committee 
was  appointed  or  not. 

It  appears  to  me  on  consideration  that  the  argument 
of  the  plaintiff  prevails.  There  is,  indeed,  authority 
for  the  principle  that  a  husband  is  liable  for  neces- 
saries supplied  to  his  wife  during  the  period  of  his 
lunacy:  Bead  v.  Legard.     That  is  so  because  the 


wife  has  authority  by  law  to  pi  idga  her  haiband'i 
credit  for  necessaries,  and,  if  necessaries  be  sappHed 
to  a  lunatic,  there  is  an  impUed  obligation  on  hii 
part  to  pay  for  them  out  of  his  own  property:  In  n 
Rhodes,  38  W.  R  385,  44  Oh.  D.  94.    But  the  obligsr 
tion  which  rests  on  a  parent   to  provide  for  hii     i 
childreu  (not  of  tender  years)  is  a  moral  and  not 
a  legal  one,  and  there  is   no   liability  on  him  to 
pay  for  debts  incurred  by  the  child,  unless  he  hu 
given  the  child  authority  to  incor  them  or  has  con-     | 
tracted  to  pay  them :  Mortimore  v.    Wright,  6  M.  & 
W.  482.    The  case  of  the  wife  is  quite  diffarent  fcom 
that  of  the  children.    That  being  so,  the  spending  by     { 
the    defendant    William    of    this   money   on  the 
children  in  no  way  makes  the  plaintiff  liable  to  reps?     i 
him.     It  occurred  to  me  that,  if  a  committee  hsd    i 
baen  appointed  during  the  detention  of  the  plaintiff 
in  the  asylum,  he  would  have  been  called  upon  to 
allow  for  money  expended  on  the  children  previous  to 
his  appointment,  and  that,  in  a  similar  way,  it  might 
ba  argued  here  that  it  should  ba  allowed  to  the 
defendant.    But  the  ans«rer  is  that  in  such  a  case  the 
committee  would  have  had  legal  aut'iority  as  repiA- 
senting  the  lunatic,  and  that  he  could  ratify  the  pre- 
ceding obligation  if  he  thought  fit  to  do  so,  whereis 
here  the  jury   found   thst  the  plaintiff  refused  to 
ratify  what  had  been  done.    The  court  oan  and  does 
meet  moral  obligations  which  the  lunatic  might  hs?d 
met  if  of  soond  mind,  bat  the  defendant  here  had  no 
authority  to  do  so,  for  tihe  wife  could  give  him  nonSi 
nor  did  the  plaintiff  ratify.    There   may  be  some 
doubt  whether  the  full  sum  of  £200,  the  proceeds  of 
the  sale,  ought  not  to  be  recovered,  but,  as  it  appsirs 
that  the  sum  actusJly  paid  to  the  defendant  was 
only  £150, 1  think  it  safer  to  enter  the  judgment  for 
that   sum   with   costs.     I   desire  to  add  that  the 
counterclaim  is  dismissed  with  costs. 

Judgment  for  the  plaintiff. 
Solicitor  for  the  plaintiff,  W,  J.  Hart, 
Solicitors  for  the  respective  defendants,  TF.  Archer 
&  Son  and  T,  H,  AldoM, 


Nov.  28. 


E.  B.  Div.    ) 
(Bigham,  J.)  j 

In  re  Williams  and  the  Lancashire  and  Yoek- 
SHiBE  Accident  Insurance  Co.*8  Arbitration,  (a.) 

Insurance — Accident — Master  and  servant — Noti^  of 
accident — Delay  by  employer  to  give  notice  until 
notice  of  claim  by  u)orhm%n  was  sent  in — Award  t« 
favour  of  worhman  under  Act  of  1897 — Insurant, 
company* s  liability  to  indemnify  employer. 

The  appellants  took  out  a  policy  of  insurance  againA 
liability  in  respect  of  injury  to  any  workman  in  iheit 
employ  under  (inter  alia)  the  Workmen*s  Compensation 
Adt  1897,  with  the  respondent  company. 

Clause  3  of  the  policy  provided  that  the  employer  was 
*'  to  give  immediate  notice  to  the  company  of  any  accident 
causing  injury  to  a  workman"  and  that "  tinfhe  thotUd  he 
tJie  essence  of  this  condition,**  At  the  foot  of  thepolic*f 
there  wcls  a  notification  that  every  notice  to  he  given  by 
the  cusured  should  be  in  writing  sent  by  post  to,  or 
delivered  at,  the  head  office  of  tJie  company. 

An  cuxident  having  happened  to  a  workman  of  (he 
appellants  on  the  IQth  of  October,  1900,  on  the  l^h  of 
October  the  appellants  notified  the  fact  of  the  accident  bif 
telephone  to  the  person  who  had  introduced  the  insuranot 
company  to  them.  The  appellants  received  a  notice  in 
writing  from  the  workman  of  his  intention  to  daim  eom^ 

(a.)  Reported  by  Beskinb  Beid,  Esq.,  Barrister-at- 
^  Law. 
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penaation  on  the  Ut  of  December,  1900,  and  they  for- 
warded  that  notice  to  the  respondent  oompany  on  the  Uh 
of  December, 

An  atoard  under  the  Act  o/  1897  having  been  made  in 
favour  of  the  workman,  the  appellants,  the  employers, 
daimed  to  be  indemnified  by  the  insurance  company. 

Held,  that  tT^  giving  of  immediate  notice  of  the  acci- 
dent was  a  condition  precedent  to  the  employers'  right  to 
indemnity  uuder  the  policy,  that  the  communicatum  to 
(he  person  who  had  introduced  the  appellants  to  the  com- 
pany  was  no  notice  to  the  company  at  all,  aid  that  under 
the  circumstances  the  company  were  not  liable. 

Case  stated  on  a  |>omt  of  law  for  the  deddon  of  a 
judge  nttiag  for  a  Divirional  Ooart. 

The  osw  stated  by  the  arbitrator  raised  the  question 
sa  to  the  constmotion  to  be  put  upon  a  policy  of 
invunmoe  against  {inter  alia)  liability  under  the 
Workmen's  Oompensation  Act,  1897. 

On  the  28th  day  of  November,  1899,  Messrs. 
WilUams  &  Tnomas  who  were  employers,  entered 
into  a  policy  of  assurance  with  tbe  Lancashire 
and  'Yorkshire  Acoident  Insurance  Co.  (Limited), 
whereby  the  company  agreed,  subject  to  conditions 
therein  expressed,  to  pay  such  sums  as  the  employers 
should  become  liable  to  pay  in  respect  of  injury  to 
any  workman  whilst  employed  on  tHeir  works  in 
South  Wales  under  or  by  virtue  of  {inter  alia)  tbe 
Workmen's  Compensation  Act,  1897. 

On  the  10th  day  of  October,  1900,  while  the  policy 
was  still  in  force,  a  workman  of  the  employers  met 
with  an  accident,  and  on  the  16th  of  that  month  his 
smployers  communicated  that  fact  by  telephone  to  tbe 
penon  who  had  introduced  th<)m  to  the  defendants 
and  had  received  commission  for  the  introduction. 
The  workman  gave  the  employers  notice  of  his  claim 
on  the  Ist  of  December,  1900,  and  within  three  days 
the  employers  gave  written  notice  of  this  claim  to  the 
defendants,  the  Insurance  Co.  The  workman  obtained 
oompensation  against  the  employers  in  the  Ponty- 
pridd County  Court,  but  when  the  employers  made  a 
claim  for  indemoity  under  ttie  policy,  the  defeudanti 
denied  liability,  on  the  ground  that  immediate  notice 
of  the  accident  in  accordance  with  clause  3  of  the 
policy  had  not  been  given  them. 

Clause  3  of  the  policy  was  as  follows:  ''The 
employer  shall  give  immediate  notice  to  the  company 
of  any  aooident  causing  injury  to  a  workman.  The 
employer  shall  also  forward  to  the  company  every 
vritten  or  other  informfttion  ai  to  any  verbal  notice 
of  claim  received,  within  three  days  after  the  receipt 
of  such  notice,  and  shall  give  all  necessary  informa- 
tion and  assistance  to  enable  the  company  to  settle 
or  resist  any  claim  as  they  m\y  think  fit.  .  .  . 
Tune  shall  be  deemed  to  be  the  essence  of  this 
condition." 

At  the  foot  of  the  policy,  but  not  among  the 
munb^red  clauses  of  the  agreement,  was  the  following 
Botioe :  "  Every  notice  and  communication  to  be  given 
or  made  by  the  employer  shall  be  in  writinflr  and 
■hall  be  sent  by  post  to  or  be  delivered  at  the  head 
office  of  the  company.  No  no* ice  or  communicatiou 
otherwise  given  or  made  shall  be  recognized  for  any 
pvpose  whatsoever." 

The  arbitrator  found  as  a  fact  that  the  employers 
coold  have  given,  but  did  not  give  immediate  notice 
to  the  company  of  the  accident,  but  that  they  did 
forward  to  the  company  within  three  days  of  its 
Moeipt  the  written  notice  of  claim  in  respect  thereof. 
Bs  held  that  the  failure  by  the  employers  to  give  to 
tte  company  immediate  notice  of  the  accident  under 
•wie  3,  having  regard  to  the  true  construction  of  all 
■8  terms  of  the  policy.  exonera<'Qd  the  company  from 
Wrfity,  and  he  directed  that  the  applicants,  the 
iBtployerffy  should  pay  the  company  their  costs  of  the 
S'faitation  and  the  costs  of  the  award. 


The  question  for  the  opinion  of  the  court  was 
whether,  having  regard  to  the  true  construction  of  all 
the  terms  of  the  policy,  the  failure  by  the  employers 
to  give  to  the  company  immediate  notice  of  the  acci- 
dent under  clause  3  exonerated  the  company  from 
liability  or  not. 

Hugh  Sturges,  for  the  employerii. — ^The  question  ii, 
whether,  having  regard  to  the  true  construction  of 
clause  3  of  the  policy,  the  company  is  exonerated  from 
Uabllity.  Tbe  arbitrator  held  that  an  *<  immediate 
notice "  referred  to  in  the  policy  meant  immediate 
notice  of  the  accident;  whereas  we  say  that  an 
"  immediate  notice  "  of  a  cl«im  of  the  workman  to 
compensation  was  the  notice  that  had  to  be  given 
immediately  in  order  to  render  the  company  liable  to 
make  good  an  award.  It  is  not  disputed  here  that  as 
such  notice  was  sent  to  the  defendants  within  three 
days  after  the  appellants  themselves  received  it  from 
tl^  workman  there  has  been  any  delay,  if,  as  we  submit, 
this  is  tee  true  construction.  The  object  of  giving 
notice  was  that  the  company  should  have  time  *'  to 
settle  or  resist  any  daim  as  they  may  think  fit,"  and 
the  notice  sent  wai  sent  in  time  to  enable  them  to 
consider  the  matter.  So  that,  even  if  the  giving  of 
inmiediate  notice  is  a  condition  precedent  to  the 
employers'  right  to  indemnity,  whi(&,  on  the  true  con- 
struction, is  at  least  questionable,  such  notice  was  in 
fact  given. 

Bailhache,  for  the  respondents,  was  not  heard. 

BiOHAM,  J.— -In  this  case  my  judgment  must  be  for 
the  iosuranoe  company.  Clause  3  of  the  policy 
stipulated  that  the  employer  should  give  the  com- 
pany imoaediate  notice  of  any  accident  causing  injury 
to  a  workman,  and  the  arbitrator  haf  found  as  a  fact 
that  immediate  notice  was  not  given.  What  wai 
immediate  notice  mu«t  depend  upon  the  circumstances 
of  each  case,  and  indeed  is  practically  always  a 
question  of  fact  to  be  tried  by  the  jury  or  the  arbi- 
trator. The  arbitrator  found  that  the  employers 
could  have  given,  but  did  not  give,  immediate  notice 
of  the  aocident,  and  he  found,  consequently,  that 
immediate  notice  was  not  given.  I  think  the  arbi- 
trator was  quite  right,  as  although  the  accident 
occurred  on  the  10th  of  Oatober,  and  the  employers 
wore  aware  of  the  accident  by  the  17  th  of  October,  no 
notice  was  sent  to  the  company  until  the  4th  of  Dec- 
amber.  I  say  no  notice  was  given  till  the  4th  of 
December^  because  the  communication  of  the  fact  that 
the  acci<1ent  had  oecurred  to  the  person  who  intro- 
duced the  Mppellants  to  the  respondent  company  was 
no  notice  to  the  company  at  all.  That  finding,  in  my 
opinion,  decides  the  case.  But  it  was  said  that  tiie 
giviog  of  immediate  notice  was  not  a  condition  pre- 
cedent to  the  employers*  right  to  indenmity  under  the 
policy.  I  do  not  agree  with  that  view,  and  I  have  no 
hesitation  in  saying  that  the  giving  of  immediate 
notice  was  intended  to  be  a  condition  precedent. 
Clans')  3  ends  thus :  "  Time  shall  be  the  essence  of 
this  condition,"  and  I  cannot  when  I  read  the  whole  of 
the  dause,  and  remember  how  essential  it  is  that  the 
circumstances  uuder  which  a  daim  might  be  made 
should  be  spaedily  brought  to  the  knowledge  of  the 
insurance  C(^mpany,  accept  the  view  put  forward  by 
the  appellants'  counsel. 

Solicitors,  Williamson,  Hill,  &  Co.,  for  Ingledew  & 
Sons,  Cardiff;  Martyn  ife  Marty n,  for  Leigh  &  Horley, 
Cardiff. 
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High  Coxtbt. 


Brooks  (Appellant)  v.  Mason  (Bbbpondent). 


Vol.  LL 


HiOH  Court. 


K  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [  Oct  28. 

Wills  and  Channell,  JJ.)      ; 

Brooks  (Appellant)  v.  BCason  {Respondent),  (a.) 

Criminal  law — Sale  of  intoxicating  liquor  to  child  under 
fourteen — Delivery  in  vessel  improperly  corked  and 
sealed — Intoxicating  Liquors  (ScUe  to  Children)  Act^ 
1901  (1  Ed.  7,  c.  27),  m.  2,  5. 

Where  the  holder  of  a  licence  to  sell  intoxicating  liquor 
sells  or  delivers,  save  at  the  residence  or  working  place  of 
the  purcJuiser,  any  sv^h  liquor  to  a  child  under  the  age  of 
fourteen  years  for  consumption  hy  any  person  on  or  off 
the  premises  in  a  vessel  not  corked  and  sealed  as  required 
by  the  Intoxicating  Liquors  {Sale  to  Children)  Act,  1901, 
lie  is  guilty  of  an  offence  under  section  2  of  that  Act, 
notwithstanding  that  at  the  time  Jie  sold  and  delivered 
such  liquor  he  honestly  believed  tliat  the  vessel  was 
properly  corked  and  sealed  in  accordance  with  the  require- 
metits  of  the  AcL 

This  was  a  case  stated  by  E.  T.  d*Eyncourt,  Esquire, 
Metropolitan  pjolioe  masistrate. 

An  information  was  laid  on  the  28fch  of  January, 
1902,  by  the  respondent,  an  inspector  of  police, 
against  the  appellant,  the  licensed  occupier  of  152, 
Btsex-road,  Islington,  under  the  Intoxicaluig  Liquors 
(Sale  to  Children)  Act,  1901,  for  that  the  appellant, 
being  the  holder  of  a  licence,  within  the  intent  and 
meaniog  of  the  Licensing  Acts,  1872  aod  1874,  and  of 
the  Intoxicating  Liquors  (Sale  to  Children)  Act,  1901, 
did  unlawfully  and  knowingly  deUver  otherwise  than 
at  the  residence  or  working  place  of  the  purchaser  a 
certain  description  of  intoxicating  liquor  to  one 
James  Cousins,  a  person  under  the  age  of  fourteen 
years,  for  consumption  by  any  person  on  or  off  the 
premises,  such  intoxicating  liquor  not  being  sold  or 
deUvered  in  a  corked  and  sealed  vessel  in  a  quantity 
not  less  than  one  reputed  pint  for  consumption  off 
the  premises  only. 

Tlie  said  information  was  heard  on  the  20th  of 
February,  1902,  whereupon  the  magistrate  convicted 
the  appdlant  and  fined  him  lOj.  and  2s.  costs. 

Upon  the  hearing  of  the  iaformation  the  following 
facts  were  proved  or  admitted : 

The  appellant  holds  a  licence  to  sell  beer  by  retail 
for  consumption  off  the  premises  in  respect  of  152, 
Essex-road,  Islington. 

On  Sunday,  the  19th  of  January,  1902,  one  James 
Cousins,  a  boy  of  about  eleven  years  of  age,  had  b)en 
sent  by  his  parents  to  the  appellant's  premises  to 
obtain  some  beer  to  be  drunk  off  the  premises,  and 
there  was  delivered  to  him  by  the  appeUant  oae  pint 
of  beer  in  a  bottle  supplied  by  the  appellant.  The 
bottle  was  fitted  with  a  glass  stopper,  having  round 
it  a  ring  of  cork.  O^er  the  top  of  such  stopper  from 
one  side  of  the  neck  of  the  bottle  to  the  other  side 
the  appeUant,  before  delivery,  stuck  a  gummed  labjl 
previously  moistened  by  him.  The  lat>el  was  about 
three  inches  in  length,  and  bore  the  words  ''  Caution. 
This  label  must  not  be  tampered  with.'* 

After  affixing  the  label,  a  portion  of  sealing- wax 
was  placed  by  the  appellant  on  one  side  of  the  neck 
of  the  bottle,  partly  on  the  glass  and  partly  over  one 
end  of  the  paper  label  In  that  condition  the  bottle 
containing  beer  was  delivered  by  the  appellant  to  the 
boy  James  Cousins. 

A  police  officer  stopped  the  boy  and  took  from  him 
the  bottle.  The  mm  on  the  label  was  tiien  wet. 
The  constable  took  hold  of  the  label  by  the  end 
opposite  that  on  which  the  sealiag-wax  was,  and 
turning  it  back  detached  the  label,  which  came  off 

(a.)  Reported  by  £.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


the  bottle  intact,  the  sealing-wax  also  coming  whole 
off  the  bottle  with  the  labeL 

The  learned  magistrate  found  as  a  fact  that  the 
bottle  was  corked  and  dosed  wi^  the  stopper,  but 
that  the  paper  label  had  not  been  secured  with 
a  substance  without  the  destruction  of  which  the 
stopper  could  not  be  withdrawn;  also  that  the 
appellant  knew  that  James  Cousins  was  under  the  age 
of  fourteen  years,  but  that  the  appellant  had,  at  the 
time  he  delivered  the  bottle  to  James  Cousins, 
honestly  believed  that  he  had  in  manner  before 
mentioned  by  the  gummed  label  and  the  sealing-wax 
secured  the  stopper  iu  conformity  with  section  5  of 
the  Intoxicating  Liquors  (Sale  to  Children)  Act,  1901. 

Oa  the  part  of  the  appellant  it  was  contended  upoo 
the  above  facts  that  under  section  2  of  the  statute 
a  person  commits  no  offence  against  that  section  who 
honestly  believes  at  the  time  of  sale  or  delivery  that 
the  stopper  has  been  secured  in  accordance  with  the 
said  section;  and  that  the  word  ''knowingly"  in 
that  section  refers  to  the  knowledge  of  the  seller  as  ti 
the  condition  of  the  corking  and  sealing  of  the  youA 
in  which  the  intoxicatiog  liquor  is  sold  or  delivend 
as  well  as  the  knowledge  by  the  seller  of  the  age  of 
the  person  to  whom  the  intoxicating  liquor  is  sold  or 
delivered. 

The  magistrate  held,  however,  upon  the  above  faots 
that  the  appellant  had  been  guilty  of  an  offsnoe 
against  the  statute,  and  thereupon  convicted  him  as 
aforesaid. 

The  question  for  the  opinion  af  the  court  wai 
whether  the  mag^trate  came  to  a  correct  defeermina- 
tiou  and  decision  in  point  of  law. 

The  IntoxicatinflT  Liquors  (Sale  to  Children)  Act, 
1901  (1  Ed.  7,  0.  27),  enacts  as  follows : 

Section  2. — **  Every  holder  of  a  licence  who 
knowinffly  sells  or  deuvers  or  allows  any  person  to 
sell  or  deliver,  save  at  the  residence  or  worlang  plaoe 
of  the  purchaser,  any  description  of  intoxicating 
liquor  to  any  person  under  the  age  of  fourteen  years 
for  consumptloa  hf  any  person  on  or  off  the 
premises,  excepting  such  intoxicating  liquors  as  aie 
sold  or  delivered  in  corked  and  sealed  vessels  in 
quantities  not  less  than  one  reputed  pint  for  oon- 
sumptioa  off  the  premises  only,  shall  be  liable  to  a 
pentaty  not  exceeding  forty  shillings  for  the  fir«t 
offence,  and  not  exceeding  five  pounds  for  any 
subsequent  offence ;  and  every  person  who  knowingly 
sends  any  person  under  the  age  of  fourteen  years  to  aav 
place  where  intoxicating  liquors  are>old  or  delivered  or 
distributed,  for  the  purpose  of  obtaining  any  descrip- 
tion of  intoxicating  liqaor,  excepting  as  aforesaid,  for 
consumption  by  any  person  on  or  off  the  premisei, 
shall  be  liable  to  like  penalties." 

Section  5. — "The  term  'corked'  meaus  closed 
with  a  plug  or  stopper,  whether  it  is  made  of  cork,  or 
wood,  or  glass,  or  some  other  material. 

"  The  expression  '  sealed '  means  secured  with  any 
substance  without  the  destruction  of  which  the  cork, 
plug,  or  stopper  cannot  be  withdrawn." 

Danckwerts,  K.O.  {Bruce  WilliaTnson  with  him),  for 
the  appellant. — The  decision  of  the  magistrate  was 
^wrong.  The  appeUant  did  not  commit  any  offisBos 
under  the  statu  le.  Section  2  creates  the  offence 
diarged  in  this  case.  The  words  in  the  section  *'  ex- 
cepting such  intoxicating  liquors  as  are  sold  or 
dehvered  io  corked  and  sealed  vessels  ia  qu«mtities 
not  less  than  one  reputed  pint  for  consumption  off 
the  premises  only  "  are  part  of  the  definition  of  the 
offence  created  and  the  word  "  knowingly"  applies  to 
them.  The  word  *<  knowingly"  covers  the  whole 
question.  That  is  clear  on  looking  at  the  latta  part 
of  the  section ;  there  the  words  used  must  mean,  not 
that  a  person  is  guilty  of  the  offence  who  sends  a 
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ohild  under  fourieen  to  obtain  liquor,  bat  that  he 
18  ffuilty  of  the  offenoe  if  he  knowingly  lenda  Bueh 
obud  to  obtain  liquor  in  uncorked  and  unflealed 
YQflselB.  There  must  be  a  mma  rea  in  order  to  estab- 
lish a  criminal  o£Fenoe  unless  the  statute  expressly 
provides  otherwise. 

He  referred  to  the  judgment  of  Day  and  Wright, 
JJ.,  in  Sherraa  ▼.  I)e  Butzen^  43  W.  B.  626,  [1895] 

1  a  B.  918. 

Oraiea  {H.  Avory,  K»  0, ,  with  him),  for  there8iK>ndent. 
—The  magistrate  was  right.  The  word  ^*  knowingly  " 
applies  to  the  sale  and  delivery  of  the  liquor  supplied 
and  to  the  age  of  the  person  to  whom  the  liquor  if 
lappUed ;  it  does  not  apply  to  the  exception  in  the 
section.  The  gist  of  the  offence  is  knowingly  serving 
intoxicating  liquor  to  children  under  the  age  of  four- 
teen. GRie  offence  created  by  section  2  is  that  which 
if  defined  in  the  first  part  of  the  section  down  to  the 
word  "exoepting."  The  exception  in  that  part  of 
the  section  is  not  part  of  the  definition  of  the  offence, 
but  is  merely  a  defence  which  may  be  set  up.  This 
argument  also  applies  to  the  second  part  of  the 
section.  It  is  not  necessary  in  the  case  of  an  offence 
under  this  section  to  prove  men$  rea. 

He  referred  to  Beg.  v.  ToUon,  37  W.  B.  716,  23 
Q.  B.  D.  168,  and  Oundy  v.  Le  Cocq,  32  W.  B.  769, 
13  Q.  B.  D.  207. 

Dandewerta,  K.C,  in  reply,  referred  to  Miller  v. 
JuiUcea  of  Dudley,  46  W.  B.  606. 

Lord  Alysbstonb,  L.O.J. — ^This  case,  to  my  mind, 
is  not  without  difficulty.  In  a  very  great  many 
criminal  cases  there  can  be  no  doubt  that  it  is 
necessary  to  prove  mene  tea,  and  in  dealing  with 
offences  under  many  statutes  if  such  proof  is  not 
necessary  you  must  show  that  the  particular  statute 
does  not  require  it.  But  this  case  cannot  be  decided 
simply  on  tiiat  principle.  I  think  that  indeddtng 
tins  case  we  must  look  at  the  statute  which  creates  the 
offanoe  we  are  dealing  with,  and  in  construing  section 

2  we  must  look  to  see  whether  the  word  «  knowingly  " 
^plies  to  the  words  which  we  there  find  before 
or  lifter  the  word  "  excepting " ;  whether,  in 
fact,  that  part  of  the  section  beguming  with  the 
word  "  excepting "  forms  a  jpart  of  the  definition  of 
the  ofiisnce,  or  U  intended,  if  proved,  to  constitute  a 
defence  to  the  offSsnce.  [!nie  learned  judsre  here  read 
section  2.]  In  my  opinion  the  intention  of  the  Le^- 
lature  here  was  to  stop  the  sale  of  intoxicating 
liquor  to  children  under  the  age  of  fourteen.  But  the 
Legislature  seem  to  have  thought  that  in  some  cases 
where  there  was  a  sale  to  a  child  under  that  age  the 
Bale  might  not  be  to  the  child  for  its  own  consumption 
but  for  tiiat  of  the  person  who  sent  the  child  to 
purchase  the  U(juor,  and  the  Legislature  therefore 
made  the  exception  as  to  intoxicating  liquors  sold  or 
delivered  in  corked  and  sealed  vessels. 

It  has  been  argued  on  behalf  of  the  appellant  that 
the  words  constituting  this  exception  form  part 
of  the  definition  of  the  offence,  and  that  the  word 
'*  knowingly  "  applies  to  the  whole  of  the  section,  and 
that,  thererore,  tiiere  is  no  offence  under  the  section  if 
the  child  is  supplied  with  intoxicating  liquor  in  a 
Tvssel  which  tiie  holder  of  the  licence  honestiy  believes 
to  be  corked  and  sealed  in  accordance  with  the 
requirements  of  the  Act.  The  other  view  is  that  an 
dbnce  under  the  statute  is  committed  merely  if  such 
fiqoor  is  delivered  not  so  corked  and  sealed ;  and  that 
the  word  '*  knowingly  "  does  not  apply  to  the  exception . 
I  have  come  to  the  conclusion,  though  not  without 
liesitation,  that  the  Legislature  did  not  intend  to 
lead  into  the  exception  the  word  *'  knowingly.'*  I 
think  tii^  only  intended  to  except  intoxicating 
Hquors  deuvered  in  vessels  which  are  in  fact  corked 


and  sealed  as  required  by  the  statute,  and  not 
intoxicating  liquors  delivered  in  vessels  which,  the 
vendor  merely  believed  to  be  so  corked  and  sealed. 
The  exception  refers  to  matters  of  defence  whidi  if 
proved,  in  fact  negative  the  alleged  offence.  For  these 
reasons  I  am  of  opinion  that  the  decision  of  the 
magistrate  was  right  and  that  this  appeal  must  fail. 

Wills,  J. — ^I  am  of  the  same  ophiiou. 

Ohaitnell,  J. — I  agree,  though  I  also  think  there 
may  be  doubt  on  the  point. 
Appeal  dismiaaecL 

Solicitors  for  appellant,  MaiUands*  Peckham^  A  Go, 
Solicitors  for  respondent,  WorUner  cf;  8on», 


JBouise  Of  Eor)(0. 

SSSdt)  Aug.  5.  1902. 

HiLDEB  AND  OTHERS  V.  DBXTBR.  (a.) 

Company — Shares  —  Commission — Underwriters —  Com^ 
panics  Ad,  1900  (63  <£;  64  V%ct.  c.  48),  s,  8,  sub- 
section  2. 

Where  directors  of  a  company  limited  by  shares  are 
acting  in  good  faith,  and  within  the  discretion  vested  in 
them  hy  the  articles  of  association,  there  is  nothing  to 
prohibit  them  from  agreeing  to  grant  an  option  to  persons 
subscribing  or  underwriting  shares  entitling  such  persons 
hy  way  of  brokerage  or  coTnmission  to  purcJiase  at  par 
within  a  certain  time  tmissued  shares  of  the  company. 
Section  8,  sub-section  2,  of  t?ie  Companies  Act,  1900  (63 
&  64  Vict.  c.  48),  c2oes  not  render  such  an  agreement 
unlawful. 

Decision  of  t?ie  Oourt  of  Appeal  reversed. 

Burrows  v.  Matabele  Gold  Beefs  Oo.,  49  W.  B,  500, 
[1901]  2  Gh.  23,  discussed. 

Appeal  from  an  order  of   the  Oourt   of  Appeal 

SBig^.  Oollins,  and  Bomer,  L.JJ.)  affirming  a 
Ledsion  of  Byrne,  J.  They  followed  a  previous  case 
of  Burrows  v.  Matabele  Gold  Beefs  Co,,  49  W.  B.  500, 
[1901]  2  Oh.  23. 

The  facts  are  set  out  at  length  in  Lord  Davey's 
judgment. 

The  short  question  was  whether  (having  regard  to 
section  8  (2)  of  the  Oompanies  Act,  1900)  it  was  lawful 
for  a  company  limited  by  shares  to  agree  with 
persons  subscribing  or  underwriting  shares  to  grant 
to  them  an  option  whereby  they  were  entitied  by  way 
of  brokerage  or  commission  to  purchase  at  par  within 
a  certain  time  unissued  shares  of  the  company. 

The  company  issued  one-sixth  of  its  nominal  capital, 
and  applied  to  certain  people,  of  whom  one,  the 
appellant,  asked  for  and  was  allotted  shares  upon 
the  following  terms:  "For  each  share  allotted,  in 
accordance  with  this  application,  a  subscriber  shall 
have  the  option,  during  the  period  of  one  year,  of 
taking  up  at  par  a  further  ordmary  share  of  £1,  and 
in  the  event  of  this  share  being  tfucen  up  under  the 
option,  a  further  option  during  a  period  of  two  years 
of  taking  up  at  par  a  further  ordinary  share  of  £1  in 
the  initial  capitsil  of  the  company." 

The  object  of  the  action  was  to  restrain  the 
company  from  carrying  out  this  contract,  and  an 
injunction  had  been  granted  by  the  court  below 
restraining  the  directors  from  doing  so. 

Against  this  order  the  present  appeal  was  brought. 

(a.)  Beported  by  0.  H.  Grafton,  Esq.,  Barrister- 
I  at-Law. 

15 


226 


THE  WEEKLY  REPORTER. 


[Feb.  7, 1908.] 


Vol.  U. 


HoTTSB  OF  Lords. 


HiLDBB  AND  OtHEBS  V.  DBXTBB. 


House  of  Lobds. 


ffcUdane,  K,0,t  and  Kirhy,  for  the  appellant  Hilder. 

W.  F.  HamUUm,  K.O.,  K.  G.  Metcalfe,  and  Stanley 
Latham^  for  the  otiier  appellants. 

Levett,  K.C.,  and  Glauson,  for  the  respondents. 

Earl  of  ELaxsbttrt,  Ii.C. — I  have  more  than  once 
had  occasion  to  say  that  in  oonstming  a  statute  I 
believe  the  worst  person  to  do  so  is  the  person  who  is 
respoD  Bible  for  its  drafting,  because  he  is  very  much 
disposed  to  confuse  what  he  intended  to  do  with  the 
language  which  has  in  fact  been  employed;  at  the 
time  of  the  drafting,  at  all  events,  he  may  have  been 
under  the  impression  that  he  had  given  full  effect  to 
what  was  intended ;  and  he  might  make  a  mistake  in 
construing  the  statute  afterwards,  just  because  what 
was  in  his  mind  was  what  wai  intended,  though 
perhaps  it  was  not  expressed.  For  that  reason  I 
abstain  from  giving  any  judgment  myself  in  this  case. 
At  the  same  time  I  desire  to  say  that  I  have  read  the 
judgments  about  to  be  delivered  by  my  noble  and 
learned  friends,  and  I  entirely  concur  witii  every  word 
of  them.  I  believe  that  the  construction  at  whiSk  they 
have  arrived  was  the  intention  of  the  statute— I  do 
not  say  my  intention,  but  the  intention  of  the  Legis- 
lature. I  was  largely  responsible  for  the  language 
in  which  the  statute  was  expressed,  and  for  that 
reason  I  do  not  write  a  judgment  myself. 

Lord  Shaitd  had  expressed  his  concurrence. 

Lord  Datey.— The  United  Gold  Ooast  Mining 
Properties  (Limited)  was  incorporated  on  the  17th  of 
December,  1900,  with  a  capital  of  £200,000  divided 
into  200,000  shares  of  £1  each.  In  January,  1901, 
the  directors  determined  to  issue  33,333  shares,  or 
one-sixth  of  their  nominal  oapitaL  They  did  so  by 
applying  to  a  number  of  persons,  of  whom  the 
appellant,  Charles  Martin  Hilder,  was  one,  to  sub- 
scribe. The  last-named  appellant  applied  for  and 
was  allotted  6,975  shares  upon  the  following  terms  : 
'*For  each  share  allotted  in  accordance  with  this 
application  a  subscriber  shall  have  the  option  during 
the  period  of  one  year  from  the  3rd  day  of  January, 
1901,  of  taking  up  at  par  a  further  ordinary  share  of 
£1  in  the  initial  capital  of  the  company,  and  in  the 
event  of  such  last-mentioned  share  bemg  taken  up 
under  such  option  a  further  option  during  the  period 
of  two  years  from  and  after  the  said  3rd  iaj  of 
January,  1901,  of  taking  up  at  par  a  further  ordinary 
share  of  £1  in  the  initial  capital  of  the  company." 
The  whole  33,333  shares  formmg  the  first  issue  were 
applied  for  by  fourteen  persons,  and  allotted  to  them 
upon  these  tains.  The  shares  are  now  selling  on  the 
market  at  a  premium,  and  the  appellant  has  elected 
to  exercise  his  option. 

The  object  of  the  action  is  to  restrain  the  directors 
from  carrying  out  the  company's  contract.  There  is 
nothing  whatever  in  the  case  to  throw  doubt  upon 
the  good  faith  of  the  directors  in  selecting  this  mode 
of  issuing  the  shares  of  the  company  in  preference  to 
offering  them  for  public  subscription  in  the  ordinary 
way,  or  to  impeach  their  exercise  of  the  discretion 
vested  in  them  by  the  articles.  It  appears  from  the 
affidavits  that  the  scheme  was  to  raise  the  necessary 
worldng  capital  by  the  issue  of  one-half  of  the  share 
capital  for  cash,  the  other  half  beins  used  for  the 
purpose  of  payment  in,  shares  credited  as  fuUy  paid 
up,  for  the  concessions  to  be  purchased  by  the 
company." 

But  it  was  said  that  this  mode  of  raising  the  sum 
required  for  working  capital  is  prohibited  by  section 
8  (2)  of  the  recent  Act  of  1900,  and  is  therefore  beyond 
the  power  of  the  company.  This  is  the  only  question 
whidi  has  been  argued  at  the  bar.  Now  before  con- 
struing t^e  words  of  the  section  which  is  relied  on, 
your  lordships  are  entitled  to  consider  the  state  of  the 


law  before  the  section  was  passed  with  a  view  to  ascer- 
taining the  mischief  to  which  the  enaotmtnt  is 
direoted.  It  was  dedded  by  this  House  in  Ooregum  v. 
Boper,  41  W.  B.  90,  [1892]  A.  0  125,  that  a  stipula- 
tion or  agreement  that  a  less  cash  sum  than  ths 
nominal  amount  of  the  share  shall  be  accepted  as  pay- 
ment for  the  share  is  repugnant  and  void.  On  the 
other  hand,  there  was  authority  for  saying  that  the 
payment  of  a  commission  to  brokers  or  others  who 
undertook  to  procure  subscriptions,  or  in  default  to 
subscribe  for  a  certain  number  of  shares,  was  legiti- 
mate. That  doctrine,  however,  did  not  meet  with 
universal  acceptance,  although  it  had  the  support  of 
Buckley,  J.,  in  his  valuable  work  on  the  Companies 
Acts  (7th  ed.,  pp.  609,  610).  It  was  thought  by  some 
that  such  a  payment  when  made  out  of  capital  was  a 
misapplication  of  t^e  company's  capital,  and  was 
therefore  ultra  vires.  There  were,  therefore,  two 
points  for  consideration — ^first,  that  shares  could  not 
be  issued  at  a  discount — i.e.,  subject  to  an  agreement 
that  the  shareholder  should  pay  less  to  the  company 
than  the  nominal  value  of  the  share ;  and,  secondly, 
the  question  whether  the  payment  out  of  capitiJ 
moneys  or  by  means  of  shares  credited  as  fully  or 
partly  paid  up  of  what  is  called  an  underwriting 
commission  was  within  the  powers  of  a  company. 

From  a  perusal  of  the  8th  section  of  the  Act  of  1900 
your  lordsnips  will  infer  t^at  the  Legidature  was 
desirous  of  enabling  remuneration  to  be  paid  for 
services  rendered  in  placing  or  procuring  subsoriptioii 
of  the  company's  capital,  and  it  appears  to  have  hit 
upon  what  may  be  termed  a  compromise.  By  the 
first  sub-section  a  company  is  empowered,  upon  any 
offer  of  shares  to  l^e  public  for  subscription,  to  pay 
a  commission  to  any  person  in  consideration  of  his 
subscribing  or  agreeing  to  subscribe,  whether 
absolutely  or  oonditionaUy,  for  any  shares  in  the 
company,  or  procuring  or  agreeiog  to  proonre  sub- 
scriptions, whether  absolute  or  oonditional,  for  any 
shares  in  the  company  subject  to  certain  defined 
conditions  as  to  amount  and  disclosure.  This  sub- 
section therefore  permits  a  limited  application  of  the 
company's  capital  in  payment  of  a  oommission.  Then 
follows  the  2nd  sub-sectioD,  on  which  the  question 
before  your  lovdships  turns.  It  is  in  the  following 
terms :  "  (2)  Save  as  aforesaid  no  company  shall  apply 
anyr  of  its  shares  or  capital  money  either  directly  oc 
indirectly  in  payment  of  any  commission,  discount, 
or  allowance,  to  any  person  in  consideration  of  his 
subscribing  or  agreeing  to  subscribe,  whether  abso- 
lutely or  conditionally,  for  any  shares  of  the  company, 
or  procuring  or  agreeing  to  procure  subscriptions, 
whether  abw)lute  or  conditional,  for  any  shares  in 
the  company,  whether  the  shares  or  money  be  so 
applied  by  being  added  to  the  purchase-money  of  any 
propcnrty  acquired  by  the  company  or  to  the  oontract 
price  of  any  work  to  be  executed  for  the  company, 
or  the  money  be  paid  out  of  the  nominal  purohase- 
money  or  contract  price,  or  otherwise."  And  the  3fd 
sub-sfiction  provides  that  nothing  in  this  section  shall 
affect  the  power  of  any  company  to  pay  suoh  broker- 
age ai  it  has  heretofore  been  lawful  for  a  company  to 

pay. 

The  first  words  to  be  constru4>d  are  *' apply 
any  of  its  shares  or  capital  money."  I  think  that 
those  words  naturally  mean,  apply  its  capital,  either 
in  the  form  of  shares  before  issue  when  they  may  be 
described  as  potential  capital,  or  in  the  form  of 
money  derived  from  the  issue  of  its  shares.  "In 
payment  of  any  commission,  discount,  or  allow- 
ance " ;  I  think  this  means  payment  by  the 
company.  The  words  "discount  or  allowance " 
seem  to  mean  the  same  thing^^via.,  a  rebate  on 
what  would  justly  be  due  from  the  subsoiiber  on 
his  shares.     The   advantage   which   the  appellant 
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will  derive  from  fhe  exerdse  of  his  option  is  oer- 
tdiily  not  a  "  disoonnt  or  allowance,'*  bebaose  he  will 
have  to  pay  208.  in  the  i>oand  for  evenr  share.  Nor 
is  it,  in  my  opinion,  a  commiision  paid  by  the  com- 
pany, for  the  company  will  not  part  with  any  portion 
of  its  capital,  Mien  is  received  by  it  intact,  or 
indeed  with  any  moneys  belonging  to  it.  But  the 
words  relied  on  are  <*  either  directly  or  indirectly," 
and  the  argument  seems  to  be  that  the  company,  by 
engaging  to  allot  shares  at  par  to  the  shareholder  at 
a  f  atore  date,  is  applyin|^  or  umngf^  its  shares  in  snch 
a  manner  as  to  give  him  a  possible  benefit  at  the 
expense  of  the  company  in  this  sense,  that  it  foresroes 
the  chance  of  issnin^  them  at  a  premium.  With 
regard  to  the  latter  pomt  it  may  or  may  not  be  at  the 
expense  of  the  company.  I  am  not  aware  of  any  law 
which  obliges  a  company  to  issne  its  shares  above  par 
becaose  they  are  saleable  at  a  premium  in  the  market. 
It  deoends  on  the  circumstances  of  each  case  whether 
it  win  be  prudent  or  even  possible  to  do  so,  and  it  is  a 
question  for  the  directors  to  decide.  But  the  point 
which,  in  my  opinion,  is  alone  material  for  the  present 
pnrpoee  is  that  the  benefit  to  the  shareholder  f  rombeing 
able  to  seU  his  shares  at  a  premium  is  not  obtained  by 
him  at  the  expense  of  the  company's  capital.  The 
prohibited  application  of  the  sharos  may  be  direct  by 
allotting  them  as  fully  or  partly  paid  ap  to  the  person 
imderwritiog  the  shares,  or  by  allotting  them  in  some 
other  way  with  the  intention  wat  they  shall  ultimately 
find  their  way  to  such  person  or  be  applied  in  pay- 
ment of  his  commission.  It  may'  be  that  in  some 
paitioular  case  a  contract  such  as  that  which  your 
lordships  have  before  you  would  be  open  to  impeach- 
ment as  improvident  or  an  abuse,  or  in  excess  of  the 
powers  of  management  committed  to  the  directors. 
In  this  case  the  question  is  as  to  the  powers  of  the 
company  itself,  and  not  as  to  the  due  exercise  of  the 
directors'  powers.  I  have  come  to  the  conclusion 
from  a  consideration  of  the  language  of  section  8, 
Bub-seotion  2,  that  the  prohibition  therein  contained 
extends  only  to  the  appilication,  direct  or  indirect, 
of  the  company's  capital  in  payment  of  a  commission 
by  the  ocmpany,  and  that  the  transaction  impeached  in 
this  case  is  not  within  it.  It  is  satisfactory  to  find 
that  the  conclusion  to  which  I  have  come  ^rill  not 
have  the  e£Bdct  of  extending  the  prohibition  to  trans- 
setions  which  were  legitimate  before  the  Act,  and 
not,  so  far  as  I  am  aware,  open  to  objection  on  any 
other  ground.  I  am  of  opinion  the  appeal  should  be 
albwM. 

Lord  Bbamftok,  whose  judgment  was  read  by 

Lord  Lindley,  after  stating  the  facts,  said:  From 

first  to  last  I  find  no  allusion  to  any  contract  or 

itipalation    for    either    commission,     discount,    or 

sdowance.     Hilder's  allotment  of  6,975-  out  of  the 

ihst  issue  of  shares  was  accepted  by  him  and  fully 

paid  for  at  par  as  a  pure  speculation.    If  it  turned  out 

badly  his  £6,975  might  have  been  totally  lost,  and  he 

would  have  had  to  bear  his  loss  alone,  and  not  one 

penny  could  have  been  claimed  by  him  as  commission, 

discount,  or  allowance.    I  do  not  think  this  could  be 

oootested.    Now  as  to  the  remaining  66,667  shares, 

which  I  will  call  the  optional  shares.    What  was  the 

itate  of  things  on  the  8th  of  January,  1901,  the  day 

when  the  contract  for  the  options  of  them  was  made  P 

^e  directors,  under   article  9   of   the  articles   of 

HKMiation,  had  control  of  all  the  shares  representiii^ 

the  c^tal  of  the   company,  with  power  to  allot 

or  otherwise  to  dispose  of  them  to  such  persons, 

on  lueh  terms  and  conditions,  either  at  a  premium 

ttottierwise,  at  such  times  as  the  directors  might  think 

It.     All    the    shares    then    stood    at    par,    and 

tbe  ptf  value  being  £1  per  share;    there  was  no 

oliGgation  on  the  directors  to  offer  any  of  them  to  the 


public,  and  they  might  have  issued  and  allotted  the 
whole  100,000  at  that  price,  at  one  and  the  same 
time,  had  they  so  pleased.  There  was,  however,  then 
no  certainty  that  any  of  the  shares  would  attain  and 
maintain  a  premium  value  in  the  future;  and  the 
success  of  the  mines  and  the  development  of  tiieir 
wortii  could  only  be  ascertained  by  means  of  the 
working  capital  immediately  to  be  raised  by  the 
allotments  to  the  fourteen  selected  gentiemen  I  have 
referred  to.  Mr.  Hilder  represents  the  case  of  all. 
He  was  willing  to  apply  for  and  to  risk  the  money 
he  paid  for  his  shares  in  the  first  issue  on  condition, 
but  only  on  condition,  that  the  options  offered  by  the 
directors  in  tiie  invitation  to  him  were  made  to  form 
part  of  his  contract.  By  the  first  allotment  accepting 
his  condition  the  directors  were  bound  to  give  him 
those  options  at  the  price  they  were  offered,  and  when 
he  exercised  them  by  his  notice  he  became  bound  to 
take  and  pay  for  the  shares  at  that  price,  and  at  once 
was  placed  in  the  same  position  as  if  he  had  applied  for 
them,  and  they  had  been  aUotted  to  him  witii  the  first 
issue  when  par  was  their  true  value.  It  is  not  contended 
that  the  contract  would  have  been  illegal  before  the  Act 
of  1900,  and  I  do  not  think  it  is,  so  far  as  regards  the 
question  before  us,  affected  by  the  Act.  It  seems  to 
me  to  have  been  a  very  reasonable  and  prudent  con- 
tract to  make  when  it  was  entered  into,  and  in  carrying 
it  out  the  company  will  have  raised,  without  deduc- 
tion of  any  kind,  the  whole  of  their  authorized  share 
capital  of  £200,000  as  contemplated  on  their  incor- 
poration ;  the  shares  they  deliver  will  be  applied,  not 
in  payment  of  commission,  but  purely  in  fulfilment 
of  the  agreement  of  the  directors  for  good  considera- 
tion to  allot  them  to  Mr.  Hilder,  who  will  pay  for 
them  the  price  fixed  when  the  contract  was  made.  I 
do  not  think  that  the  Matdbde  case  (if  rightly 
decided)  is  applicable  to  the  present.  It  is  materially 
distinguishable  in  this,  that  tiiere  the  15,000  shares  in 
question  were  expressly  agreed  to  be  allotted  at  a 
price  below  the  then  market  premium  value  in  order 
to  satisfy  an  agreed  commission.  I  think,  for  the 
rea^onslhave  expressed,  this  appeal  should  be  allowed, 
with  costs. 

Lord  BoBERTSON  concurred. 

Appeal  aUowed, 

Solicitors,  Travera  Smithy  Braithioaitet  &  BohitiBon  ; 
Spreat  cfc  Johnson, 


arottH  of  AyyeaU 

From  Chan.  Div.  \ 

(Collins,   M.B.,    and   Bomer  and  [  Jan.  13. 

Oozens-Hardy,  L.JJ.)  ) 

In  re  HiaHBTT  Aim  Bibd's  OovTRkcrr,  (a.) 

Vetidor  and  purchaser  —  Leaseholds  —  Open  contract-^ 
— Breach  of  covenant  to  repair — Dangerous  structure 
— Knowledge  of  purchaser  —  La^  receipt  for  rent 
produced—London  Building  Acts,  1894  (57  &  58  Vict, 
c.  ccsctu.)  QTid  1898  (61  &  62  Vkt.  c.  caatsawu.)— Ccwi- 
veyancing  Act,  1881  (44  iSc  45  Vict  c.  41),  s,  3,  sub- 
section 4. 

On  an  open  contract  for  the  sale  of  leaseholds  tJie  pur- 
chaser is  not  precluded  by  section  3,  sub -section  4,  of  the 
Conveyancing  Act,  1881 — which  makes  the  production  of 
the  last  receipt  for  rent  evidence  that  the  covenants  in  the 
lease  have  been  observed,  unless  tJie  contrary  appears-^ 

(a.)  Reported  by  H.  W.  Law,  Esq.,  Barrister-at- 
Law 


228 


THE  WEEKLY  REPORTER. 


[Feb.  7, 1908.] 


Vol.  LI. 


Ck>T7BT  OF  Appeal. 


In  bb  Highstt  akd  Bibd'b  Cont&aot. 


GotTBT  OF  Appeal. 


from  yroving  breaches  of  covenant  hy  the  vendor,  even 
thougn  the  purchaeer  toaa  atoare  of  thoee  hreachee.  Thai 
itib'Section  only  throws  on  the  purchaser  the  burden  of 
proving  breaches  of  covenant, 

Bamett  v.  Wheeler,  1  M.  d:  W.  364.  followed. 

Decision  of  Swinfen  Eady,  J.,  50  W.  B.  424,  [1902] 
2  Oh,  214,  affirmed. 

ThiB  WM  an  appeal  from  a  deoinon  of  Swinfen 
Eady,  J.  (reported  50  W.  B.  424,  [1902]  2  Ch.  214). 
G^he  facts  were  as  follows : 

In  June,  1901,  Alfred  J.  Bird  made  a  written  offer 
to  William  Highett  to  pnrohase  from  him  tiie  lease- 
hold house,  142,  Friem-road,  Bast  Dnlwich,  at  the 
prioe  of  £350.  Highett  reclied  that  £365  was  the 
lowest  price  that  he  could  take,  to  which  Bird  replied 
bj  increasing  his  offer  to  £360,  adding,  "  I  sbalL  be 
glad  to  hear  that  yon  will  accept  this,  as  no  doubt 
you  are  aware  that  the  house  requires  sundry  repairs.'* 
This  offer  was  declined,  but  on  the  1st  of  July,  Bird 
agreed  to  purchase  for  £365,  and  subsequently  it  was 
agreed  between  the  parties  that  the  piurohase  should 
be  completed  on  the  27th  of  Septeniber,  Bird,  how- 
ever, stipulating  that  he  was  to  be  at  liberty  to 
complete  at  any  earlier  date. 

On  the  evening  of  the  27th  of  September,  the 
tenant  of  the  house  brought  to  Highett,  the  vendor, 
a  not&oe  in  writing,  dated  the  26th  of  September, 
which  had  been  signed  on  behalf  of  the  London 
Coimty  Ooundl  as  the  local  authority  under  the 
London  Building  Act,  and  left  on  the  premises.  This 
notice  required  the  owner  and  occupier  of  the  house 
forthwith  to  take  down,  underpin,  or  otherwise  reader 
secure  the  front  bay ;  also  to  shore  up  the  structure 
immediately. 

The  notice  not  havinsr  been  complied  with,  the 
police  magistrate  at  the  Ijambeth  pouce-court  made 
an  order  under  the  London  Building  Acts  on  the  1st 
of  November,  requiring  the  owner  to  take  down  or 
underpin  or  otherwise  render  secure  the  front  bav,  to 
tilie  satisfaction  of  the  district  surveyor,  within  four- 
teen days  from  the  service  of  the  order. 

The  order  was  served  on  the  vendor's  solicitor  and 
on  the  vendor  himself  on  or  about  the  8th  or  9th  of 
November. 

The  house  was  held  on  a  lease,  of  which  about 
oghty  years  were  unexpired,  at  a  ground-rent  of  £7 
per  annum,  and  the  receipt  for  the  last  payment  of 
ground-rent  was  produced  to  the  purchaser  by  the 
vendor. 

The  lease  contained  a  covensnt  to  keep  the  buildings 
in  good  and  substantial  repair  and  condition.  A  dispute 
having  arisen  between  the  vendor  and  the  purchaser  as 
to  the  question  by  whom  the  expenses  of  complying 
iinth  the  order  of  the  police  magistrate  were  to  be 
borne,  this  summons  was  taken  out  under  the  Vendor 
and  Purchaser  Act  to  determine  it. 

Swinfen  Eady,  J.,  held,  on  the  evidence,  that  the 
purchaser  iospeoted  the  property  before  a^preeing  to 
purchase  and  saw  some  orMsks  there,  which  oncks 
afterwards  increased  to  such  an  extent  that  by  the 
21st  of  September,  1901,  the  premises  were  in  a 
dangerous  condition,  and  remained  so  until  after  the 
6th  of  November.  His  lordship  held,  on  the 
authoritv  of  BartuU  v.  Wheeler,  7  M.  &  W.  364,  that 
the  purchaser's  knowlege  of  the  state  of  the  property 
was  not  matmal,  and  that  section  3  (4)  of  the  Oon- 
veyandzig  Act,  1881,  making  the  production  of  the 
last  receipt  for  rent  evidence  of  the  performance  of 
the  covenants  in  the  lease  unless  the  contrary  ap- 
peared, did  not  lurotect  the  vendor,  as  in  this  case 
*'  the  contrary  "  aid  appear ;  and  that  the  expenses 
must  therefore  be  borne  by  ttie  vendor. 

Section  3,  sub-section  (4)  of  the  Conveyancing  Act, 
1881,  is  as  follows :  *<  Where  land  sold  is  held  by 


lease  ...  on  production  of  the  receipt  for  the 
last  payment  due  for  rent  under  the  lease  before  the 
date  ox  actual  completion  of  the  purchase,  the  pur- 
chaser shall  assume,  unless  the  contrarv  appears,  that 
all  the  covenants  ...  of  the  lease  have  been  duly 
performed  up  to  the  date  of  actual  completion  of  the 
purdiase." 

The  vendor  appealed. 

In  May,  1902,  after  the  decision  in  the  court  below, 
the  purchase  was  completed. 

Eve,  K.C.,  and  E.  Ford,  for  the  appellant. — ^At  the 
date  fixed  for  completion  the  liability  under  the 
London  Bailding  Acts  was  not  aotu^y  in  existence ; 
at  all  events,  tiiere  was  not  then  any  pecuniary 
liability.  If  the  governing  date  is  the  giving  of  the 
notice  by  the  county  councU,  all  the  argument  in 
Tubbs  V.  Wynne,  [18971  1  a  B.  74.  45  W.  R.  T>i^.  168. 
was  unnecessary :  see  also  Stock  v.  Meakin,  48  W.  K.  420 
[1900]  1  Ch.  683.  The  outgoings  ought  to  be 
ascertained  when  the  works  are  completed.  And  the 
purchaser's  attitude  is  inequitable,  for  he  has  bought 
the  property  at  a  lower  price  on  account  of  its  bad 
state  aod  then  turns  round  and  claims  that  the 
vendor  must  pay  for  putting  it  in  repair.  There  was 
no  contract  by  the  vendor  that  the  property  was  in 
good  repair.  With  regard  to  section  3  (4)  of  the 
Conveyancing  Act,  the  purchaser  knew  of  the  state  of 
the  premises  and  the  production  of  the  last  receipt  for 
rent  is  proof  as  against  him  that  theprovisions  of  the 
lease  have  been  complied  with.  Whether  the  pur- 
chaser would  have  had  a  right  of  action  formerly  or  not, 
the  law  has  been  altwed  now  by  that  section,  which 
was  intended  to  protect  vendors  against  such  a  case 
as  this. 

P.  0.  Lawrence,  K,C„  and  W.  M.  Spence,  for  the 
purchaser,  were  not  called  on. 

Collins,  M.B. — In  this  case  the  controversy  is  as 
to  whether  the  vendor  or  purchaser  shall  pay  the 
expenses  incorred  in  consequence  of  the  action  of  the 
lo^  authority,  the  London  County  CounoiL  [His 
lordship  stated  the  facts,  and  continued :]  There  was 
an  argument  before  Swinfen  Bady,  J.,  and  there  has 
been  one  also  before  us,  as  to  the  rights  of  the  parties 
with  regard  to  those  expenses  under  the  provisions 
of  the  London  Building  Acts  and  whether  at  the  time 
fixfd  for  completion  the  obli|;ation  under  the  Acts 
had  ripened  into  an  obligation  to  pay  a  sum  of 
money.  It  has  been  contended  for  the  vendor  that  at 
that  date  the  expenses  had  not  become  outgoings.  It 
is,  however,  not  necessary  for  us  to  decide  that  point 
Swinfen  Bady,  J.,  did  not  dedde  the  case  on  it,  and 
I  am  not  at  present  prepared  to  give  an  opinion  on 
it,  nor  is  it  necessary  forme  to  do  so.  Swinfen 
Eady,  J.,  decided  the  case  on  the  ground  that  the 
premises  were  in  such  a  state  of  disrepair  as  to  show 
breaches  of  covenant  by  the  vendor  as  against  hti 
lessor,  continuing  down  to  the  completion  of  the 
contract  He  held,  on  the  authority  of  BameU  v. 
Wlieeler,  that  the  purchaser  of  leasehold  property, 
even  tiiongh  he  knew  of  the  condition  of  the  premises, 
would  have  had  a  right  of  action  against  the  vendor 
on  the  ground  that  he  could  not  show  a  good 
tiUe,  since  the  lessor  could  have  intervened.  It 
is  said  that  Bamett  v.  Wheeler  is  not  applicable 
here,  because  the  law  has  been  changed  by 
section  3  (4)  of  the  Conveyancing  Act,  1881.  Is 
that  so  ?  The  sub-section  is  as  follows :  [His  lordship 
read  it,  and  continued :]  How  far  does  that  modify 
the  principle  laid  down  by  BameU  v.  Wheeler?  I 
think  only  to  this  extent,  that  by  it  the  burden  of 
proving  breaches  of  covenant  is  thrown  on  the  pur- 
chaser, the  vendor's  production  of  the  last  receipt  for 
rent  being  made  primd  fade  evidence  of  compliance 
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with  the  oonditions  of  the  lease.  Bat  the  section 
says  in  terms  **  aoless  the  oontrary  appears,"  and  tha 
purchaser  oannot  be  barred  from  goiag  into  the 
oironmstanoes  and  proving  that  the  contrary  does 
appear.  If  he  does  prove  ic,  he  brings  himself  within 
the  principle  of  Barnett  ▼.  Wheeler^  that  on  an  open 
contract  the  purchaser  has  a  right  of  action  if  there 
are  breaches  of  covenant  by  the  vendor,  on  the  ground 
that  the  vendor  has  not  shown  a  good  title,  and  this, 
even  though  the  purchaser  knew  the  condition  of  the 
premises.  No  ingenuity  can  avoid  the  necessity  on 
the  part  of  the  vendor  here  of  arguing  as  though 
*'primd  facie**  meant  ••conclusive."  The  law 
remains  unaltered,  except  that  it  has  been  modified 
with  regard  to  the  burden  of  proof,  and  this  appeal 
must  be  dismissed.  I  should  not  have  dealt  with  the 
matter  at  such  length  except  out  of  respect  for  the 
arguments  which  have  been  addressed  to  us. 

BoMEB,  L.J.^I  am  of  the  same  opinion,  and  wish 
only  to  add,  with  regard  to  the  suggestion  that  this 
is  a  case  of  hardship  on  the  vendor,  tbat  we  have  not 
here  to  deal  with  a  claim  for  specific  performance. 
Very  likely  the  purchaser  could  not  have  enforced 
specific  performance  when  he  had  contracted  to  buy 
the  property  at  a  small  price  on  the  f ootmg  that  it 
was  in  baa  repair.  A  court  of  equity  might 
not  enforce  specific  performance  in  a  case  of  hardsmp, 
but  we  have  not  to  deal  with  spedfic  performance 
here. 

Oozbvs-Hasdy,  L.J.~I  agree.  We  are  really 
asked  to  construe  the  sub-section  of  the  Conveyancing 
Act  as  though  the  words  were  ''although  the  con- 
trary appears."  I  express  no  opinion  on  the  question 
arising  under  the  London  BculdLig  Acta. 

Appeal  dumUwd. 

SoUoitozB,  J.  BartUU;  J.  T.  Anthony. 


From  Chan.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  [    Dec  12,  13,  16. 
Gozens-Hardy,  Ii.JJ.)  j 

In  re  Jaqijbb. 
Hodgson  v.  Bkaisby.  (a.) 

WiU — Ademption — Fwrchase  of  houee  and  land  for 
legatee  by  testator  in  hie  lifetime — Codicil  directing 
advancee  or  moneye  lent  to  he  brought  into  hotchpot — 
ConsbrucHon — Presumption  against  double  portione, 

A  testator  by  his  mU  gave  one-third  of  his  residuary 
estate  to  a  daughter,  who  afterwards  married.  By  a 
codicil,  made  (tfter  the  marriage,  the  testator  directed  the 
amount  of  aU  **  adva^vxs  or  moneys  lent "  by  him  to  the 
daughter  or  her  husband,  or  either  of  them,  to  be  brought 
into  hotchpot.  Shortly  after  making  the  codicil  the 
testator  purchased  a  house  and  some  land,  which  were 
conveyed  by  his  direction  to  the  daughter  and  her  hwband 
respectively. 

Held,  that  these  did  not  constitute  "  advances  "  within 
the  meaning  of  the  codicil  The  law  rdating  to  the 
presumption  against  double  portions  based  on  Holmes  v, 
Holmes,  1  Bro.  Ch.  O.  655,  has  not  been  changed  by  In 
le  Lawes,  30  W.  B.  33,  20  Ch.  D.  81. 

Observations  of  North,  J.,  in  In  re  Yickers,  36  W.  B. 
645,  37  Oh.  D.  625,  im  the  Judgment  of  Jessel,  M.B., 
in  in.  re  Lawes,  disapproved. 

Decision  of  BucU^,  J.,  affirmed. 

This  was  an  appeal  from  a  deoisum  of  Buckley,  J. 

(a.)  Reported  by  H.  W.  Law,  Esq.,  Barrister- 
at-Law. 


The  facts  were  as  follows : 

John  Jaques,  of  Hull,  by  his  will,  dated  the  31st  of 
March,  1897,  after  cwtain  other  devises,  devised 
certain  dwelling-hauses  in  Hull  upon  trust  for  his 
daughter,  ElizAbeth  Jaques,  during  her  Ufe,  to  whom 
he  also  gave  an  equal  third  part  or  share  of  the  net 
proceeds  of  stde  of  his  residuary  real  and  personal  estate. 
He  further  directed  that  on  the  death  of  each  of  his 
daughters  the  real  estate  devised  in  her  favaur  during 
her  life  should  be  held  on  trust  to  pay  out  of  the 
income  arising  therefrom,  an  annuity  of  £60  to  her 
husband,  if  any,  during  his  life  or  until  remarriage, 
assignment,  or  bankruptcy,  and  subject  thereto  on 
trust  for  all  the  children  of  such  daughter  on  attaiu- 
ing  twenty-one  in  equal  shares. 

In  August,  1898,  Elizabeth  Jaques  married  John 
Bobert  Braisby. 

By  a  codicil  dated  the  26  th  of  Ma^,  1899,  the 
testator,  after  referring  to  the  marriage  of  his 
daughter  Bliaabeth,  directed  his  truslees  to  hold 
her  share  of  residue  on  the  trusts  declared  by 
his  will  as  to  the  real  estate  devised  to  her,  except 
as  to  the  payment  of  an  annuity  to  her  husband, 
and  declarod  that  she  should  have  no  power  of 
anticipation.  The  codicil  then  proceeded  as  follows : 
"I  dedare  that  tho  said  Elizabeth  Braisby  or  the 
persons  claiming  the  real  estate  specifically  devised 
and  the  khare  of  and  in  my  residuary  real  and  personal 
estate  bequeathed  by  my  said  will  in  her  favour, 
or  by  this  codicil,  directed  to  be  held  in  trust  for  her 
during  her  Hfe,  shall  not  nor  shall  either  or  any  of 
them  participate  in  the  benefit  of  such  devise  and 
bequest,  cUrection,  or  trust  without  first  bringing  into 
hotchpot  as  part  of  my  residuary  personal  estate  the 
total  amount  of  any  advances  or  moneys  lent  by  me 
to  the  said  Elizabeth  Braisby  and  her  said  husband 
or  either  of  them  since  their  marriage.*' 

In  June,  1899,  the  testator  purdhased  a  piece  of 
land,  wiUi  house  and  farm  buildings,  for  £520,  and 
caused  it  to  be  conveyed  to  Mrs.  Braisby  in  fee ;  and 
in  April,  1900,  he  purchased  another  piece  of  land  for 
£60,  and  caused  it  to  be  conveyed  to  Mr.  Braisby 
in  fee. 

The  testator  died  on  the  27th  of  March,  1901,  and 
this  Buqimons  was  taken  out  by  the  surviving 
executor  and  trustee  of  his  will  for  the  determina- 
tion (inter  alia)  of  tiie  question  whether  the  purchase- 
moneys  for  these  hereditaments  or  any  part  of  them 
ought  to  be  regarded  as  advances  or  moneys  lent  and 
to  be  brought  into  hotchpot 

The  defendants  to  the  summons  were  Mr.  and 
Mrs.  Braisby  and  their  two  infant  children,  and  Mrs. 
Todd,  another  daughter  of  the  testator,  to  whom 
another  third  share  of  residue  was  bequeathed  by  the 
wiU. 

Buckley,  J.,  held  that  none  of  the  purchase-moneys 
ought  to  be  regarded  as  advances  or  money  lent  or 
be  brought  into  hotchpot. 

Mrs.  ^KxLd  appealed. 

C^oAn,  J^.  (7.,  andil.  iT.  e/e«Ml,  for  the  appellant.— This 
was  in  ^eot  a  gift  to  a  daughter  on  her  marriage, 
and  is  therefore  an  advancement  which  must  be  brougnt 
into  account  The  testator  clearly  intended  to  pro- 
vide for  equal  division  of  his  property  among  his 
descendants.  And  apart  from  construction  the  case 
is  clearly  within  the  rule  against  double  portions. 
Holmes  v.  Holmes,  1  Bro.  0.  C.  655,  has  bean  overruled ; 
see  In  re  Lawes,  30  W.  B.  33,  20  Oh.  D.  81,  and  the 
observations  on  Jessel,  M.B.'s,  judgment  in  that  case 
made  by  North,  J.,  in  In  re  Vickws,  36  W.  B.  645,  37 
Oh.  D.  626.  The  law  nowadays  tends  to  include  in 
the  rule  such  advances  as  these. 

They  also  cited  or  referred  to  JSx  parte  Pye,  18  Yes. 
140,  at  p.   161 ;  Pym  v.  Lockyer  6  My.  &  Gr.  29 ; 
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Court  of  Appeal. 


In  bb  Jaqxtes. 


Court  of  Appbal. 


Montefiore  ▼.  GuedaUa,  8  W.  B.  53, 1  De  G.  F.  &  J.  93  ; 
Bengough  v.  Walker,  15  Yea,  507 ;  iMoon  y.  i^con 
39  W.  B.  514.[1891]  2  Ch.  482  ;  Chichester  ▼.  Coventry. 
15  W.  B.  849,  L.  B.  2  H.  L.  71 ;  Taylor  v.  Tayfcr,  23 
W.  B.  719,  L.  B.  20  Eq.  155;  and  Auettr  ▼.  Fowdl, 
1  De  G.  J.  &  S.  99,  11  W.  B.  Ch.  Dig.  138, 

Warrington,  K.C,  and  E,  S.  Ford,  for  Mr.  and  Mrs. 
Braisby'a  infant  ohildren. — This  is  entirely  a  qnestion 
of  constmotion,  and  the  rnle  against  double  por- 
tions has  no  application.  The  testator  was  thinking 
of  payments  of  money,  not  of  gifts  in  kind  Uke  these. 

B,  J,  Parker,  for  Mr.  and  Mrs.  Braisby. 

Deo,  15.— Yaughan  Williams,  L  J.,  after  stating 
the  faots,  continued :  The  sole  question  is  whether 
this  real  estate  must  be  taken  to  be  '*  advances  '*  with- 
in the  words  of  the  codicil.  I  think  we  cannot  con- 
strue these  words  so  as  to  make  them  include  real 
estate.  I  cannot  but  give  weight  to  the  fact  that  the 
direction  to*  bring  advances  and  money  lent  into 
hotchpot  follows  words  showing  that  the  testator 
had  in  mind  the  distinction  between  real  and  personal 
estate,  for  he  refers  to  his  **  residuary  real  and  per- 
sonal estate.''  Mr.  Upjohn  pressed  upon  us  the  argu- 
ment that  if  we  did  not  construe  "  advances  "  so  as 
to  mi^e  it  include  real  estate  we  should  give  no 
meaning  to  the  word,  and  should  only  make  it  equiva- 
lent to  **  moneys  lent,*'  But  a  separate  meaning  can 
be  given  to  it  if  we  include  moneys  paid  at  the 
request  of  a  child;  and  there  is  nothing  to  show 
that  the  moneys  laid  out  on  real  estate  were  moneys 
paid  at  the  request  of  the  daughter  or  her  husband. 
The  transaction  was  carried  out  by  the  direction  of 
the  testator  alone.  The  case  really  turns  on  the  con- 
struction of  this  codicil.  But  it  nsa  been  so  strongly 
urged  upon  us  that  there  has  been  a  great  change  in 
the  law  relating  to  the  presumption  against  double 
portions  on  account  of  the  dedaion  in  In  re  Lawee, 
and  of  the  observations  upon  the  judgment  of 
Jessel,  M.B.,  in  that  case  made  by  North,  J.,  in 
In  re  Vickers,  that  I  feel  bound  to  say  I  cannot 
assent  to  this  view.  I  think  that  in  In  re  Lawee 
Jesiel,  MB.,  did  not  intend  to  overrule  Holmes  v. 
Holmes  or  the  old  doctrine  based  on  it,  but  to  affirm 
it.  He  discusses  it,  and  says  (20  Ch.  D.,  on  p.  87) : 
*<  It  is  said  that  that  case  decidsd  that  a  share  in  stock- 
in-trade  was  not  a  satisfaction  of  a  pecuniary  legacy, 
and  taking  the  report  as  it  stands  it  is  impossible  to 
say  that  it  was  not  so  decided.  Still,  I  am  not 
prepared  to  say  that  even  a  share  in  a  stock-in-trade, 
&  declared  to  be  taken  at  a  specific  value,  would  not  be 
a  satisfaction  of  a  portion ;  but  I  cannot  discover  from 
thereport,  which  is  very  briaf,  what  the  faots  really  were." 
Then  he  proceeds  to  disouts  Bengough  v.  Walk^,  and 
says  that  he  thinks  that  he  can  find  out  what  Sir 
W.  Grant  really  meant  in  that  case.  A  father  gave 
to  his  child  a  share  of  a  mill,  and  directed  it  to  be 
made  up  to  the  value  of  £10,000,  and  it  was  held  that 
that  was  a  satisfaction  of  a  portion  of  £2,000.  Ilie 
question  argued  was  whether  a  share  of  a  mill  could 
be  a  satisfaction  of  a  legacy,  because  a  legacy  must 
be  satisfied  by  something  of  the  same  kind.  "Wliat 
Sir  W.  Grant  says,  after  referring  so  some  authorities, 
is  this :  "  But  it  is  to  be  observed  that  in  noneof  those 
cases  did  the  party  makiog  the  advance  or  the  bequest 
ever  make  either,  with  reference  to  a  definite  amount 
to  which  he  intended  it  should  reach.  They  are  all 
oases  in  which  the  testator,  without  reference  to  the 
pecuniary  value  of  the  thing  he  was  giving,  has 
given  it ;  and  the  question  was,  whether,  if  upon 
entering  into  a  computation  of  the  value  of  the  thing 
given,  it  turned  out  equal  to  the  ^rtion  or  the 
legacy,  it  should  be  taken  as  a  satisfaction;  the 
testator  not  having  indicated  any  idea  of  his  own 
whether  it  was  or  was  not  ootrespondent  in  value  to 


the  debt  which  he  owed  or  the  legacy  which  he 
gave.  Those  cases,  ttierefore,  would  not  predsaly 
apply."  Then  Jessel,  M.B.,  commenting  upon 
that,  said  in  In  re  Lawes:  '*The  true  meaning 
of  that  is,  that  where  a  testator  gives  to  a  child 
a  beneficial  lease  or  share  of  works,  or  any  other 
thing,  and  says  nothing  about  the  value,  he  is  not  to 
be  taken  to  he  giving  it  in  satisfaction  of  a  pecuniary 
bequest ;  but  where  he  does  refer  to  the  value  the  pre- 
sumption of  satisfaction  may  arise."  In  his  judgment 
in  In  re  Vickers,  North,  J,  (37  Ch.  D.,  at  p.  534),  quotes 
these  words  of  Jessel,  M,B.,  and  says : ''  Now,  what  I 
understand  him  to  be  doing  is  to  be  commenting  on 
the  meaning  of  language  used  by  a  former  judge  in  a 
case  deddedat  a  time  when  it  was  considered  that  a  gift 
of  something  to  go  in  ademption  of  a  legacy  must  be 
something  t£at  would  satisfy  the  legacy  altogether 
and  not  pro  tanto,  and  he  is  not  ezpressmg  his  own 
view  of  the  law  at  the  time  he  was  speaUng.  The 
view  of  the  Master  of  the  Bolls,  and  of  the  whole 
court  in  that  case,  was  that  a  gift  of  a  share  in  a 
business,  in  that  case  more  valuable  than  a  legacy, 
was  of  itself  suffioient  to  adeem  the  legacy,  and  that 
the  rule  that  there  is  a  primd  fade  i>re8umption 
against  double  portions  applied,  and  that  in  that  case 
there  was  nothinff  to  rebut  it."  But  with  all  deference 
to  North,  J.,  thephun  basisof  the  decision  inlnreLatoes, 
was  that  the  share  in  that  case  was  valued  at  a  fixed 
amount.  This  is  clear  if  one  looks  at  the  judgment  of 
the  court  Lush,  L.  J.,  says  (20  Ch.  D.,  at  p.  89)  <*  it 
was  equivalent  to  the  father  eaying, '  I  will  give  you 
£19,000  in  money  if  you  will  agree  to  put  it  into  the 
business ; ' "  and  lindley,  L.J.,  says  '*  the  father  gives 
his  son  £19,000.  He  gives  it  in  money— not  in  cash, 
but  in  what  is  to  be  taken  as  so  much  money.  There 
is  no  question  as  to  the  value  of  what  he  gives ;  it  is  to 
be  taken  by  the  son  as  that  amount  of  cash.  Then 
why  does  not  the  presumption  of  satisfaction  arise  ? 
I  see  no  reason  for  saying  it  does  not."  I  think  that 
in  Jn  re  Lawes,  Jessel,  M.B.,  did  not  mean  what 
North,  J.,  in  In  re  Vickers  considered  that  he 
meant,  and  this  view  leaves  untouched  the  statement 
of  the  law  in  Williams  on  Executors  (9th  ed.,  p.  1197) 
based  on  Holmes  v.  Holmes. 

STmuKG,  li.  J.— I  am  of  the  same  opinion.  The  case 
turns  on  the  construction  of  the  codicil,  and  especially 
on  that  of  the  word  <  *  advances  "  in  it.  We  were  asked 
to  read  this  in  the  sense  of  advancements  by  portion, 
the  expression  which  is  to  be  found  in  the  marginal 
note  to  the  Statute  of  Distributions.  The  word 
'  *  advances ' '  is  susceptible  of  this  meaning,  and  has  been 
so  used  by  various  judges-^for  instance,  by  Lord 
Eldon  in  Ex  parte  Pye— and  by  text- writers,  for 
instance,  on  p.  464  in  the  last  edition  of  Lewin  on 
Trusts.  But  this  is  not  the  only,  or  the  natural, 
sense  of  the  word  "  advances."  The  natural  sense  of  it 
is  advances  of  money ;  an  advance  of  a  house  or  land 
would  not  be  understood  without  explanation  by 
anyone  but  an  expert  Therefore,  unless  the  context 
so  requires  it,  I  think  we  ought  not  so  to  construe  it 
here  ;  and  the  context  goes  the  other  way,  for  tlie 
testator  speaks  of  his  residuary  real  and  personal 
estate  before  he  speaks  of  his  residuary  personal 
estate,  and  spea&s  of  the  amount,  not  the 
value,  of  advances.  I  f^ree  also  that  we  do 
not   make    the    word    "advances"    ineffectual   by 

gutting  this  limited  construction  on  it ;  and  this 
mited  sense  is  illustrated  by  Austen  v.  PoweU. 
I  agree  also  with  what  Vaughan  Williams,  L.  J.,  has 
said  as  to  the  suggested  change  in  the  rule  relating 
to  double  ^rtions ;  and  I  cannot  read  Jessel,  M.B.'s, 
judgment  m  In  re  Lawes  in  the  sense  put  upon  it  by 
North,  J,,  in  In  re  Vickers* 

Cozsns-Habdy,  L.J.— I  entirely  agree  as  to  the 
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ooDfltraction  of  the  oodioil,  on  which  the  oaie  really 
toms,  and  haye  nothing  to  add  as  to  that.  In  my 
opinion  the  role  against  doable  portions  hat  no 
applioation  here,  bnt  I  entirely  agree  with  the 
lemarka  of  Vaufirhan  Williams,  L.J.,  as  to  the 
dedsion  in  In  re  Laives,  and  North,  J.'s,  ocitioism  of 
it  io  In  re  Vickera,  I  oannot  adopt  this  oritiaism, 
though  no  doabt  North,  J.'s,  own  decision  in  that 
oase  was  correct. 

Appeal  diamUeed. 

Solioitors,   McDiarmid  &  Hill,  for  Richard  Davis, 
Hull ;  BollU  &  Bone,  for  Shacklee  &  Dunkerley,  Hull. 


Deo.  11. 


Chan.  Diy.   1 
Eekewich,  J.  J 

In  re  Smilter. 
Bedford  v.  Hughes,  (a.) 

Wm— Construction — Trust  for  i$9ue,  including  an 
illegitimate  son-^Intention  to  legitimate  for  M  pur- 
poeea, 

A  testator  gave  estate  A  to  trustees  upon  trust  for 
ff.  F,  S,  for  life  or  until  assignment,  and  upon  failure 
of  such  (rust  in  his  lifetime  upon  discretionary  trusts  for 
the  wife  and  issue  of  G.  F.  S,,  "  including  S.  S,  R. 
hereinafter  named**  and  subject  thereto  upon  trust  for 
sale,  and  to  hold  the  proceeds  upon  trust  for  the  issue  of 
a.F.8,  "  including  8.  S.  R.,  the  illegitimate  son  of* 
G,  F>  8.,  and  if  there  sJiottld  be**  no  child  of  the  said 
0,  F.  8.,  including  the  same  8.  8.  R.,**  then  over.  The 
testator  gave  estate  B  upon  trusts  for  if.  8.  for  life,  and 
hvhjed  thereto,  in  events  which  happened,  upon  trust  for 
(later  alios)  the  issue  of  G.  F.  8,,  out  without  expressly 
including  in  such  doss  tlie  said  8.  8»  R. 

Held,  that  8.  8.  R.  had  been  legitimated  for  all  the 
purposes  of  the  will,  and  was  entitled  to  share  in  estate  B. 

Adjourned  snmmons. 

W.  L.  S.  by  his  will  dated  the  9th  of  April,  1880, 
devised  freehold  property  in  Bank-street,  Sheffield, 
upon  the  folio wiog  among  other  trusts— -viz.,  "to 
pay  the  net  income  thereof  to  my  said  nephew 
G.  F.  S.  during  his  natural  life  q^  until  he  shall 
sflrign  the  same  .  .  .  and  after  the  failure  or 
determination  of  the  trust  lastly  hereinbefore 
mentioned  ...  in  his  lifetime  ...  to 
pey  or  apply  the  same  ...  for  or  towards 
the  mainteniince  and  personal  support  of  my 
nid  nephew  G.  F.  S.  and  his  wue  and  issue, 
^bether  children  or  more  remote,  for  the  time  being 
ia  eristenoe,  indnding  S.  S.  B.,  hereinafter  named 

•  •  •  and  subject  to  and  on  the  expiration  of  the  trust 
•foTMaid  I  direct  mv  trustees  or  trustee  for  the  time 
Wing  to  sell  my  said  freehold  property  and  hold  the 
net  proceeds  arising  from  such  sale  •  .  •  upon 
trait  for  all  and  every  the  children  or  child  of  my 
Hid  nephew  living  at  my  death  or  bom  afterwards 

•  .  .  ixidudinfl;  amongst  such  children  or  child 
8.  S.  B.,  the  illegitimate  son  of  m^  said  nephew, 
pzorided  always  and  I  declare  that  if  there  shall  be 
BO  ohQd  of  my  said  nephew  including  the  same 
8*  S.  B.   living  at   my  death  or  bom  afterwards 

*  •    •    to  hold  such  proceeds  upon  trust  for  such  of 

*  *.  :  (^bt  named  nephews  and  nieces)  as  shall 
be  living  at  the  decease  of  my  said  nephew,  and  the 
VBoe,  living  at  the  decease  of  my  said  nephew  G.  F.  S., 

(<>•}  Bepurted  by  A.  G.  Nesbhtt,  Esq.,  Barrister- 
at-Law. 


of  such  of  my  said  other  nephews  and  nieces  as  shall 
die  in  the  lifetime  of  my  said  nephew  G.  F.  S.  leaving 
issue  in  equal  shares  as  tenants  in  common,"  such 
issue  taking  their  parents'  shares  per  stirpes. 

By  the  next  following  clause  of  his  said  will  the 
testator  devised  other  freehold  property  in  Begent- 
etreet,  Sheffield,  "upon  trust  to  pay  the  income 
thereof  to  mv  said  niece  M.  S.  during  the  term  of  her 
natural  life,^'  and  subject  ttiereto  to  sell  and  hold  the 
net  proceeds  upon  trust  for  the  child  or  children  of 
M.  S.,  and  in  default  of  such,  ''  upon  trust  for  such  of 
my  nephews  and  nieces,  the  said  G.  F.  S.  and  •  .  . 
(the  ei^ht  other  nephews  and  nieces  so  named  as 
aforesaid)  ...  as  shall  be  living  at  the  deccMe 
of  my  said  niece  M.  S.  and  the  issue  living  at  the 
decease  of  my  said  niece  M.  S.  of  such  of  mv  said 
other  nephews  and  nieces  as  shall  die  in  the  lifetime 
of  my  said  niece  M.  S.  leaving  issue,  in  equal  shares  as 
tenants  in  common,"  such  issue  taldng  the  parents' 
shares  j>er  stirpes. 

The  testator  died  in  1883,  and  his  will  was  duly 
proved  by  his  widow  (since  deceased)  and  the 
plaintiffs. 

The  niece  M.  S.  died  in  1902  without  ever  having 
been  married. 

The  nephew  G.  F.  S.  died  in  1897,  leaving  issue 
one  illegitimate  son  onbr — ^viz.,  the  said  S.  S.  B. 

This  summons  was  taken  out  to  determine  whether 
upon  the  troe  construction  of  the  will,  S.  S.  B.  was 
entitled  to  a  share  in  the  Begent-street  property  as 
well  as  in  the  property  in  Bau-street. 

Kenyon  Parker,  for  the  summons. 

JS.  J,  Parker,  for  the  illegitimate  son  S.  S.  B., 
submitted  that  the  testator  having  named  S.  S.  R  in 
some  places  must  be  taken  to  have  defined  a  class  in- 
cluding S.  8.  B.,  and  that  wherever  the  dass  was 
afterwurds  mentioned  S.  S.  B.  was  impliedly  a 
member  of  it 

He  cited  In  re  Wood,  Wood  v.  Wood,  60  "W.  B.  696, 
[1902]  2  Ch.  642 ;  In  re  Parker,  Parker  v.  Osborne,  46 
W.  B.  636.  [1897]  2  Oh.  208;  and  In  re  Walker, 
Walker  v.  Lutyens,  46  W.  B.  647,  [1897]  2  Ch.  238. 

P.  0.  lAjmrencs,  K.C,  {Everard  with  him),  and 
Peterson,  for  other  benefidaries. — The  testator  has 
not  himself  made  a  dictionary ;  there  is  a  distinction 
between  ''namely"  and  <* including,"  the  latter 
obviously  means  an  addition  to  a  dass  of  someone 
who  would  not  otherwise  be  induded.  The  testator 
has  been  careful  to  indude  S.  S.  B.  in  certain  places, 
and  the  proper  inference  is  that  when  he  d^  not 
mention  him  he  does  not  intend  to  indude  him. 

They  dted  Meredith  y.  Farr,  2  Y.  &  0.  Gh.  Oas.  626. 

Kbkewioh,  J.,  in  giving  judgment,  said  the  case 
was  very  near  the  line,  but  on  the  whole  there  was  a 
suffident  indication  in  the  will  of  an  intention  to 
indude  S.  S.  B.  in  the  dass  of  issue  of  G.  F.  S.  for  all 
purposes.  The  case  of  Meredith  v.  Farr  was  a  differ- 
ent case,  for  there  there  were  two  illegitimate  children, 
one  of  whom  was  only  once  mentioned,  and  Knight- 
Bruce,  V.O.,  although  a  very  broadminded  judge, 
thought  it  was  too  dangerous  to  indude  her.  More- 
over, in  1843  the  view  which  the  court  took  of  the 
daims  of  natural  children  was  a  very  different  one 
from  that  now  taken,  and  "  iisue  "  then  only  induded 
pernonB  justis  nuptiis  procreati,  unless  there  was  some- 
thing very  strong  indeed  to  show  the  contrary  inten- 
tion ;  the  whole  trend  of  modem  decisions  had  been  in 
favour  of  the  daims  of  Ulegitimates  to  be  induded, 
and  the  court  would  take  hold  of  anything  reasonably 
possible  in  the  will  as  a  foundation  upon  which  to 
base  their  indusion.  [His  lordship  dted  the  several 
loci  in  the  will  where  S.  S.  B.  was  mentioned,  and 
continued:]     I  am  therefore  of  opinion  that  this 
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testator,  being  well  aware  that  S.  S. B.  was  illegitimate, 
has  vet  manifested  an  intention  to  make  him  the  son 
of  6.  F.  S.  for  all  the  purposes  of  his  will  and  to 
inolade  him  in  the  olass  wherever  the  class  is  men- 
tioned. 

Declaration  accordingly, 

Solioitors,  Geare  &  Pease,  for  Wake  A  Sons,  Sheffield  ; 
Peacock  &  Goddard,  for  Vickere,  Son,  &  Brown, 
Sheffield. 


S^l}  Aug.  2.  1902. 

In  re  Lovebidge. 
Dbatton  v.  Lovebidge.  (a.) 

Mortgage — Mortgagee  in  poaaession — Equity  of  redejnp- 
tion  barred — Intestacy  of  mortgagee— Devolution  of 
mortgaged  land. 

Testator,  for  three  years  be/ore  his  deaJth,  was  mort- 
gagee in  possession  of  freehold  land,  and  died  leaving  dU 
his  real  and  personal  property  to  his  widow  for  her  life, 
but  made  no  disposition  of  the  remainder  expectant  upon 
the  widow's  decease.  The  widow,  as  life  tenant,  con- 
tinued in  possession  of  the  mortgaged  land  for  many 
years,  and  during  her  possession  the  mortgagor's  equity 
of  redemption  in  the  mortgaged  premises  became  barred 
by  lapse  of  <ime.  Upon  the  widow's  death,  in  an  action 
for  administration  of  the  estate  of  the  tesUxtor,  the 
mortgagee. 

Held,  that  the  mortgaged  land  must  be  treated  as 
personalty  for  the  purposes  of  devolution  from  the 
mortgagee,  and  passed  as  personalty  to  the  next-of-kin  of 
the  testator • 

AdmiDistration  action. 

The  question  for  determination  in  this  case  was 
whether  mortgaged  freehold  land  of  which  the  mort- 
gagee Had  talDBn  possession,  and  the  equity  of 
redemption  in  which  had  become  barred  by  the 
Statutes  of  Limitation  after  the  death  of  tiie  mort- 
gagee, devolved  as  realty  or  personalty  of  the 
mortgagee. 

By  an  indenture,  dated  the  26th  of  May,  1831, 
certain  real  estate  was  mortgaged  to  James  Loveridge 
to  secure  £1,075  and  interest 

In  1861  llie  mortgagee  entered  into  possession  of 
the  property,  and  so  remained  until  Ids  death  in 
December,  1864.  By  his  will,  dated  the  7th  of 
February,  1863,  James  Loveridge  devised  and 
bequeathed  his  residuary  real  and  personal  estate, 
subject  to  certain  annuities,  to  his  widow  during 
widowhood,  and  appointed  her  executrix,  but  he  died 
intestate  as  to  the  reversion.  After  his  death  lus 
widow  (who  never  remarried)  went  into  possession  as 
tenant  for  life,  and  so  continued  until  she  died  in 
February,  1900. 

Anna  Draytoo,  who  was  the  executrix  of  the 
widow,  brought  this  action  to  administer  the  estate 
of  the  testator  for  the  purpose  of  determining 
whether  the  mortgaged  estate  was  to  be  treated  as 
realty  or  personalty. 

The  heir-at-law  of  the  testator  was  his  brother, 
Isaac  Loveridge,  who  had  since  died,  leaving  his 
daughters,  the  defendants,  as  co-heiresses  of  the 
testator.  The  persons  entitled  as  next-of-kin  to 
the  personal  estate  of  the  tostator  at  the  time  of 
his  death  were  the  testator's  widow  and  Isaac 
Loveridge. 

An  order  for  the  administration  of  the  testator's 
estate  was  made  on  the  7th  of  May,  1900 ;  and  by 

(a.)  Beported  by  H.  L.  OBiasTOir,  Esq.,  Barrister- 
at-Law. 


the  chief  clerk's  certificate,  filed  on  the  22nd  of 
April,  1902,  the  question  was  reserved  whether  the 
mortgage  debt  and  the  land  comprised  in  the  mort- 
gage remained  nersonalty,  or  whether  the  fact  of 
entering  iato  and  retaining  possession  of  the  mort- 
gaged property  required  it  to  be  treated  as  realty  of 
the  mortg<igee. 

H.  Charlton  Hawkins,  for  the  plaintiff  Acna 
Drayton. — ^The  testator's  widow  was  entitled  to  a 
moiety  of  the  testator's  personal  estate,  as  to  which 
he  died  intestate.  The  test  is,  what  was  the  mitare 
of  the  mortgaged  property  at  the  mortgagee's  death: 
Williams  on  Executors  (9th  ed.),  vol.  1,  p.  602.  At 
that  time  the  equity  of  redemption  had  not  become 
barred,  and  therefore  the  mortgagee's  interest  in  the 
land  was  only  personalty.  It  m^  therefore  devolve 
as  personalty,  and  the  mortgagee's  heir-at-law  can 
only  take  it  as  trustee  for  the  next-of-kin :  Canning 
V.  Hicks,  1  Vem.  412 ;  Tabor  v.  Grower,  2  Vem.  367. 
At  all  events,  tne  next-of-kin  are  entitled  to  a  charge 
on  the  land  for  the  amount  of  the  mortgage  debt 
and  interest :  Awdley  v.  Awdley,  2  Yern.  192. 

H  F.  F,  Greenland,  for  the  next-of-kin  of  Isaac 
Loveridge,  supported  the  plaintiff's  contention,  and 
cited  Earl  of  Carlisle  v.  Gober,  Nelson  52 ;  Ellis  v. 
Guavas,  2  Oh.  Cas.  50;  Attorney-General  v.  Vigor, 
8  Yes.  256,  see  Lord  Eldon's  dictum  at  p.  277 ;  and 
Flack  V.  Longmate,  8  Beav.  420. 

Fossett  Lock,  for  the  co-heiresses. — Ic  is  a  question 
of  iatention  on  the  pa^  of  the  mortgagee  whether 
the  property  is  to  be  considered  realty  or  personalty: 
Noys  V.  Mordaunt,  2  Yern.  581.  When  a  mortgagee 
enters  into  possession  he  shows  an  intention  to  take 
the  mortgaged  property  as  land,  subject  only  to  the 
liability  of  being  redeemed  by  the  mortgagor ;  and 
as  the  mortgagor's  right  to  redeem  has  beoome  barred 
by  time,  the  land  devolves  as  realty:  Attorney- 
General  V.  Bowyer,  3  Yes.  714;  Goffrett  v.  Evers, 
Mos.  364 ;  In  re  Alison,  Johnson  v.  Mounsey,  27  W.  B. 
389,  11  Oh.  D.  284.'  At  all  events,  the  next-of-kin 
are  only  entitied  to  a  diarge  on  the  land:  In  re 
Woodhead  [1884]  W.  N.  174;  Clerkson  v.  Bowyer, 
2  Yern.  66. 

Greenland  replied. 

Cwr,  adv.  vuZf. 

Aug.  2. — BiTOELEY,  J. — James  Loveridge,  the 
testator  in  this  cause,  died  on  the  28th  of  Deoember, 
1864,  having  by  his  will,  dated  the  7th  of  February, 
1863,  devised  and  bequeathed  his  residuary  real  and 
personal  estate  to  his  wife  during -her  widowhood, 
subject  to  certain  annuities.  Subject  to  those  gifts 
he  died  intestate.  He  appointed  his  wife  exeoutrix. 
The  testator  was  entitled  to  a  mortgage  debt  of 
£1,075,  secured  upon  certain  messuages  and  lands  by 
deed  dated  the  26th  of  May,  1831.  In  1861,  three 
years  before  his  death,  he  went  into  possessioii  and 
remained  in  possession  of  the  mortgaged  proper^ 
until  his  death  in  December,  1864.  Alter  his 
death  his  widow  went  into  possession,  and  so 
remained  until  her  death  on  the  15th  of  Feb- 
ruary, 1900.  She  never  married  again.  She  was 
therefore  tenant  for  life  from  1864  until  1900.  -The 
plaintiff  Anna  Drayton  is  exeoutrix  of  the  widow. 
The  persons  entitied  under  the  statutes  of  distribution 
to  James  Loveridge's  personal  estate  at  the  time  of 
his  death  were  the  widow  and  a  brother  of  the  testator 
named  Isaac  Loveridge.  The  certificate  reserves^the 
question  whether  the  mortgage  debt  and  the  land 
comprised  in  the  mortgage  remain  of  the  natore  of 
personalty,  or  whether  &e  possession  of  the  mortgaged 
property  is  to  be  treated  as  making  it  realty.  The 
plaintiff  argues  that  it  is  personalty.  The  defendants 
V  argue  that  it  is  realty.       The  plaintiff  does   not 
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argue  that  the  poBsesrion  of  the  widow  was  on  her 
own  behalf.  The  mortgage  was  by  way  of  trust  for 
sale,  but  no  eontention  is  raised  by  the  plaintiff  on 
that  ground :  see  /n  re  Alison,  Johruon  v.  Moutuey, 

The  whole  question  to  be  determined  is  whether 
after  possession  for  three  years  by  the  testator, 
followed  by  possession  by  the  widow,  the  property 
is  for  the  purposes  of  devolution  from  the  testator 
to_  be  treated  as  realty  or  personalty.  Besarding 
this  matter  upon  principle,  it  seems  to  me  that  the 
property  is  for  the  purposes  of  devolution  to  be 
treated  as  personalty.  The  testator  at  the  time  of  his 
death  was  entitled  to  the  mortgage  debt,  which  was 
personalty,  and,  by  way  of  security,  the  land  was 
vested  in  him  subject  to  redemption.  The  estate  in 
the  land  descended  to  the  heir,  but  at  the  moment  of 
the  testator's  death  the  heir  was,  as  it  appears  to  me, 
only  a  trustee  for  the  legal  personal  representative 
who  was  entitled  to  the  debt  and  to  the  beneficdal 
interest  in  the  land  in  respect  of  the  debt  After  the 
lapse  of  many  years  the  equity  of  redemption  became 
barred,  and  the  estate  of  the  heir  was  no  longer 
subject  to  redemption,  but  I  see  no  reason  why  the 
estate  of  the  heir,  of  which  he  was  up  to  that  time 
trustee  for  the  legal  personal  representative,  became  at 
that  date  or  at  any  tune  his  own  property.  Someone  at 
the  testator's  death  became  entitled  to  the  property. 
Unquestionably,  as  regards  the  mortgage  debt,  that 
person  was  the  legal  personal  representative.  The 
right  agaJDst  the  land  by  way  of  security  was  the 
property  of  that  same  person,  and,  although  at 
a  later  date  the  right  in  respect  of  the  land 
became  enlarged  from  a  right  subject  to  redemp- 
tion to  a  right  free  from  redemption,  that  can  have 
no  effect  in  discharging  the  legal  owner  of  the 
land  from  his  trusteeship  for  the  owner  of  the  debt. 

Passing  to  authority,  I  MdthatmAUamey-General 
V.  Vigor,SYeB.  at  p.  277,LordEldon  says  this:  <<  Where 
a  person  dies  entitled  to  a  mortgaged  interest,  that  is 
personalty  at  that  time ;  and  sdthough  afterwards  a 
mortgagor  may  be  barred,  that  would  not  convert  the 
property  as  between  the  representatives  at  the  time  of 
his  deaw  from  personal  to  real ;  but  the  person  taking 
it  as  real  would  be  a  trustee  for  the  persons  entitled 
to  it  at  the  death  of  the  testator  ffuch  as  it  was.  Butif 
that  person,  alone  entitled  at  the  death  of  the  testator, 
remains  in  possession,  in  the  same  manner  as  his 
ancestor  was,  without  any  act  as  between  him  and  the 
mortgagor,  there  being  a  dear  option  in  a  question 
with  himself  to  determine,  whether  it  shall  be  real  or 
personal  estate,  if  he  lets  it  become  real,  no  one  has  a 
right  to  say  it  shall  be  personal.''  The  former 
sentence  of  the  above  exactly  fits,  as  it  seems  to  me, 
the  present  case  ;  the  htteat  means,  I  think  (apf^ying 
it  to  the  facts  of  the  case  before  me),  that,  if  the 
widow  had  alone  been  entitled  at  the  testator's  death 
to  the  mortgage  debt  (which  she  was  not,  for  the 
brother  Isaac  was  entitled  to  a  moiety),  then  for  the 
porxKMes  of  devolution  from  her  the  property  would 
have  bean  realty.  Again,  Flack  v.  Lon^mate,  seems 
to  me  to  be  a  clear  decision  in  favour  of  my 
view.  In  that  case,  interest  on  the  mortgage  had 
been  paid  down  to  1816.  Flack  died  in  1830,  so  that 
the  niortgagor's  claim  was  not  barred  at  his  death. 
His  widow  claimed  dower  out  of  the  estate.  It  was 
held  that  she  was  not  entitled  to  dower.  Lord 
Langdale  said  that  it  was  necessary  to  con- 
sider what  estate  the  husband  had  at  the  time 
of  hia  death;  that,  in  order  to  consider  whether 
tiia  widow  was  dowable,  it  was  neoessaiy  to 
look  at  the  matter  as  it  stood  at  the  husband's  death, 
and  not  at  subsequent  events.  He  condnded  his 
judgment  by  saying:  <'It  may  appear  that  nobody  is 
to  redeem ;  but  did  this  state  of  things  exist  at  the 
death  of  the  husband  F    Though  the  husband  might 


have  considered  it  as  his  own  at  his  death,  and  though 
I  may  not  now  consider  it  subject  to  any  claim  to 
redemption,  yet  the  quality  of  the  estate  in  the  coq- 
sideration  of  this  bourt,  at  the  decease  of  the  husband 
was  not  such  as  to  give  a  right  to  dower."  I  can  see 
no  distinction  for  the  present  purpose  between  a  case 
ia  which  the  question  is  whether  ttie  beneficial  interest 
in  the  property  descends  upon  the  heir  and  a  case 
where  the  question  is  whether  the  widow  is  entitled  to 
dower.  For  the  proposition  tiiat  the  heir  is  trustee 
for  the  legal  personal  representatives,  the  cases  of  EUU 
V.  Guawu,  ClerkianY,  Bower,  and  Awdleyv*  AwdUy  are 
authorities.  In  EllU  v.  Quavaa,  <<  adounistrator  of  a 
mortgagor  "  in  the  second  line  is,  I  think,  a  misprint 
for  ''administrator  of  a  mortgagee."  The  case  is 
not  intelligible  without  that  alteration,  and 
the  matter  is  made  plain,  I  think,  seven  lines 
down  by  the  passage:  "The  land  shall  so  to  the 
administrator  because  the  money  womd  have 
gone  to  her."  The  admimstrator  in  that  connection 
can  only  be  the  administrator  of  the  mortgagee  to 
whom  the  money  was  to  be  payable. 

But  then  it  is  said  that,  where  the  equity  of  redemp- 
tion is  released  or  foreclosed  or  the  estate  becomes 
irredeemable  after  the  testator's  death,  the  heir  may 
be  entitled  to  pay  off  the  mortgage  debt  to  the  per- 
sonal estate  and  retain  the  land.  For  tiiis  there  was 
cited  a  case  before  Bacon,  V.C,  of  In  re  Woodhead, 
The  rule  used  to  be  that  cases  ought  not  to  be  dted 
from  the  Weekly  Notes,  and  I  think  that,  in  tois 
instance  at  least,  the  rule  is  deserving  of  observance. 
The  reasoning  of  the  Yice-Ohanoellor  is  not  given, 
and  the  note  is  not  easy  to  follow.  The  one  thing 
which  does  appear  is  that  no  authorities  were  cited. 
It  may  be  that  the  dedsion  rested  upon  the  fact  that 
there  was  a  devise  of  mortgage  estates,  and  that  it 
was  to  persons  other  than  those  to  whom  the  residuary 
real  and  personal  estate  were  given.  However  this 
may  be,  I  do  not  think  that  the  note  of  that  case  can 
prevail  as  agaiust  the  authorities  to  which  I  have 
referred.  I  hold,  therefore,  that  this  property  de- 
volved upon  the  l^gal  representative  as  personalty. 

Solicitors,  Bridgman  &  Willcocka,  for  Hillman  & 
Bondf  Lyme  Begici. 


E.  B.  Div.  ) 

(Lord  Alverstone,  L.G.J.,  and  [  April  24,  25,  1902. 
Darling  and  Ghannell,  JJ.)    ) 

Maoebnzib  v.  Hawex.  (a.) 

Gaming — Betting  —  Coupon  competitions  —  Advertise- 
ment— Use  0/ newspaper  office  for  betting  by  advertiser 
— Liability  of  proprietor  of  newspaper^Betting  Act, 
1863  (16  &  17  Vict.  c.  119),  ss.  1,  3. 

M.,  the  proprietor  of  a  newspaper  called  Football 
Ghat,  was  the  occupier  of  an  office  in  Bedford-street, 
Strand,  where  his  newspaper  was  published,  T,  had  an 
office  <U  Middelburg,  in  Holland,  where  he  conducted 
sporting  coupon  competitions,  which,  by  agreement  between 
T,  and  if.,  were  advertised  week  by  we^  in  the  latter^s 
paper.  The  advertisements  contained  offers  of  money 
prizes  for  correct  guesses  as  to  tJie  winners  of  football 
matches,  and  offered  coupons  at  certain  rates  to  intending 
competitors.  Appended  to  the  advertisements  were  coupon 
sheks,  which  might  be  filled  up,  and  were  directed  to  be 
sent,  with  postal  order,  to  Football  Ghat,  Middelburg, 
Holland.  M,  was  paid  by  T.  for  these  advertisements 
a  much  higher  price  than  the  ordinary  rate  charged  for 
advertisements,  and  was  also  paid  at  the  ordinary  rate 

(a.)  Beported  by  B.  Q,  Stillwbll,  Esq.,  Banister- 
at-Law. 
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for  publishing  the  names  of  the  prize-winners  ;  hut  M 
did  not  share  in  the  profits  of  the  coupon  competition. 
The  postal  orders  were  returned  to  England  and  collected 
hy  a  hank  and  placed  to  the  credit  of  T, 

Held,  thut  there  was  evidence  that  T»  was  a  person 
using  the  office  of  M^a  news  (paper  for  the  purpose  of  money 
heing  received  hy  T  us  the  consideration  for  a  promise  to 
pay  money  on  the  event  of  a  game  within  the  meaning  of 
section  1  of  the  Bdtiiig  Act,  1853,  and  that  M*  tuas  a 
person  knowingly  and  wilfully  permitting  his  office  to  he 
used  as  aforesaid  within  the  meaning  of  section  3  of  the 
said  Act. 

Case  stated. 

This  was  an  appeal  from  the  dedaion  of  B.  H.  B. 
Maraham,  Esq,  metropolitan  polios  magistrate, 
sitting  at  Bow-street  polioe-oourt,  oonvioting  Donald 
Mackenzie,  the  appellant,  upon  two  charges  on  two 
informations  under  the  Betting  Act,  1853. 

The  first  information,  under  section  3,  charged  that 
the  appellant,  being  the  oooupier  of  a  certain  office 
or  plaoB  situate  at  23,  Bedford-street,  Strand,  did,  on 
the  12  th  of  November,  1901,  unlawfully  knowingly 
and  wilfully  permit  the  said  office  to  be  used  by  one 
H.  T.  Terry,  a  person  using  the  same  for  the  purpose 
of  money  or  valuable  things  being  received  by  or  on 
behalf  of  the  said  Terry  as  and  for  the  consideration 
lor  an  undertaking  or  promise  to  pay  or  give  there- 
after money,  on  events  or  contingencies  of  or  relating 
to  football  contrary  to  the  form  of  the  statute. 

The  second  information,  under  section  1,  charged  that 
the  appellant,  being  such  occupier,  on  the  date  and  at 
the  place  aforesaid  unlawfully  did  open  and  keep  and 
use  the  said  office  or  place  for  the  purpose  of  money  or 
valuable  things  being  received  by  or  on  behalf  of  the 
said  Terry,  a  person  using  the  said  office  for  the  like 
purpose. 

The  magistrate  convicted  the  appellant  on  both 
informations. 

At  the  hearing  the  following  facts  were  admitted  or 
proved  before  the  magistrate : 

On  the  12th  of  November,  1901,  the  appellant  was 
the  occupier  of  an  office  situate  at  23,  Bedford-street, 
Strand.  He  was  also  the  registered  proprietor  of  a 
weekly  newspaper  called  Foothcdl  Ghat  and  Athletic 
World,  and  this  office  was  the  principal  place  at  which 
the  newspaper  was  published  and  the  business  thereof 
conducted.  The  person  H.  T.  Terry  mentioned  in  the 
informations  was  a  person  having  an  office  at  Middel- 
burg,  Holland,  and  was,  at  the  period  mentioned,  to  tiie 
knowledge  of  the  appellant,  conducting  certain  com- 
petitions known  as  *'  Sporting  Coupon  Competitions." 
These  competitions  were  by  agreement  between  Terry 
and  the  appellant  advertised  week  by  week  in  Foot- 
haU  Chat  and  Athletic  World,  for  which  advertise- 
ments the  appellant  received  pecuniary  consideration 
amounting  to  about  £27  in  each  issue  of  the  news- 
paper ;  in  addition  to  this  the  names  of  the  prize- 
winners were  periodically  published  in  lists  of  different 
lengths,  and  were  paid  for  at  the  same  rate,  and  the 
advertisements  wmch  were  headed  "Football  Chat 
Competitions"  contained  the  roles  and  conditions 
subject  to  which  the  competitions  were  conduoted. 

Part  of  such  advertisements  consisted  of  coupon 
sheets  on  which  intending  competitors  could  fill  in 
their  selections.  It  was  not  obligatory  on  competitors 
to  fillin  their  selections  in  such  coupon  sheets;  they  were 
at  liberty  to  use  plain  paper.  All  the  moneys  remitted 
by  competitors  in  resneot  of  the  com^titions  were  in 
the  form  of  postal  orders,  and  they  with  their  sender's 
selections  were,  in  accordance  with  the  advertised  con- 
ditions, addressed  by  post  toFoothoUOhattktMxddeLbiag. 
The  postal  orders  were  returned  to  this  country  for 
oollection  by  the  London  and  Westminster  Bank,  and 
the  pzooeeds  thereof  pkoedto  the  credit  of  one  B.  W. 


Blydenstein  (agent  of  the  said  H.  T.  Terry),  wboped 
the  appellant  Dy  Terry's  instructions  fortheadw- 
tisements. 

The  appellant  stated  in  his  evidence  that  he  hid 
not  received  any  benefit  from  the  coupon  oompetituu 
other  than  that  accruing  to  him  as  payment  for  tin 
insertion  of  the  advertisements  in  hia  newipner. 
H.  T.  Terry  had  no  interest  in  the  newspaper  focttsfi 
Chat  other  than  that  accruing  to  him  thnragh  adfs- 
tising  the  coupon  competitions  thereia,  asi  h 
appeared  that  he  never  made  any  personal  tiae  d  tte 
above  office  except  that  he  once  called  there. 

The  magisteate  held  that  H.  T.  Terry  was  a  penon  ! 
using  the  office,  23,  Bedford-street,  and  that  he  m& 
the  same  for  the  purpose  of  money  being  reoeiTed  hy  I 
himself  on  the  consideration  for  his  promisei  to  p^f  I 
money  on  tiie  result  of  football  matches.   HeaUl 
found  that  the  appellant  permitted  the  said  nier  bif  I 
H.  T.  Terry,  and  that  he  opened  and  kept  the  Ml 
office  for  the  purpose  of  such  user  by  H.  T.  98i7«f 
He  also  found  that  the  appellant  derived  beof'* 
from  the  insertion  of  the  coupon  advertisemeiitii 
Ust  of  "v^inners,  for  which  he  received  ooosiden] 
more  than  for  ordinary  advertisementa,  bat  thai  1»  1 
did  not  share  in  tihe  profits  of  the  coupon  oompetiH 
tions.    He  accordingly  convicted  the  appellaat,  nil 
fined  him  £100  on  the  first  infornaation  and  li.  (a| 
the  second  information,  and  ordered  him  to  pi|| 
twenty  guineas  costs. 

The  question  for  the  opinion  of  the  ooozt 
whether  the  magistrate  was  right  in  law,  and,  if  noi*  I 
what  diould  be  done  in  the  premises.  1 

The  advertisement   in  the  issue  of    the  12tfi  of| 
November,  1901,  was  headed : 

"  H.  T.  Terry's,  Middleburg,  Advertisement- 
Foothall  Chat  FootbaU  SkiU  Competition.— £150  far  | 
ten  correct  results  or  next  best,  and  £50  in  fifty  con- 
solation prizes  of  £1  each.  Ten  coupons  for  o^^^ 
Twenty-tour  coupons  for  one  shilling  postal  orooB.** 
Then  followed :  ^ 

'*  Coupons  for  matches  played  Saturday,  Nov.  16. 
The  coupon  contained  a  list  of  the  football  matehH  I 
to  be  played,  and  lines  indicating  wheire  the  oo^ 
was  to  be  out  out  for  the  purpose  of  being  sent,  an 
stated  that :  i 

'*  Coupons  must   be  addressed  to  FoatiaU  CHI 
Middelburg,  HoUand." 
At  the  end  of  the  advertisement  was  the  statement: 
«  Printed  and  published  by  the  Proptieton  of  tbe 
Bedford   Publishing   Press,  at   23,  Bedford-streel,   ; 
Strand,  Londoo,  W.C.  (Tuesday,  12th  Nov.}." 

The  Betting  Act,  1853  (16  &  17  Yioc  c  1% 
provides : 

<<  Whereas  a  kind  of  gaming  has  of  late  sprang  19 
tending  to  the  injury  and  demoralization  of  iiB- 
provident  persons  by  the  opening  of  places  called 
betting-houses  or  offices,  and  the  receiving  of  money 
in  advance  by  the  owners  or  occupiers  of  such  hooiei 
or  offices,  or  oy  other  persons  acting  on  their  bdislfi 
on  their  promises  to  pay  money  on  events  of  horie- 
races  and  tiie  like  contingencies  :  For  the  suppresiini 
thereof,  be  it  enacted    .    .    .    ai  follows : 

Section  1.  No  house,  office,  room,  or  other  niitt 
shall  be  opened,  kept,  or  used  for  the  purpoee  of  the 
owner,  occupier,  or  keeper  thereof,  or  any  P^^ 
using  the  same,  or  any  person  procured  or  employed 
by  or  acting  for  or  on  bdialf  of  such  owner,  oocopisr, 
or  keeper,  or  person  using  the  same,  or  of  any  persGS 
having  the  care  or  management  or  in  any  manner 
conducting  the  business  thereof,  betting  witii  persons 
resorting  thereto ;  or  for  the  purpose  of  any  money 
or  valuiulde  thing  being  received  by  or  on  behalf  01 
such  owner,  occupier,  keeper,  or  person  as  aionsaid 
as  for  the  consideration  for  any  assurance,  under- 
taking, promise,  or  agreement,  ezpien  or  implied^  tc 
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pay  or  give  thereafter  any  money  or  yaluable  thing 
on  any  event  or  contingenov  of  or  relating  to  any 
hone-raoe,  or  other  race,  fieht,  ^me,  sport,  or  exer- 
cise, or  as  or  for  the  consideration  for  securing  the 
paying  or  giving  by  some  otiier  person  of  any  money 
or  valuable  thing  on  any  such  event  or  contingency 
as  aforesaid ;  and  every  house,  office,  room,  or  other 
place  opened,  kept,  or  used  for  the  purposes  afore- 
said, or  any  of  them,  is  hereby  decided  to  be  a 
common  nuisance  and  contrary  to  law.*' 

"  Seotion  3.  Any  person  who  being  the  owner  or 
occupier  of  any  house,  office,  room,  or  other  place, 
or  a  person  using  the  same,  shall  open,  keep,  or 
use  the  same  for  the  purposes  hereinbefore  men- 
tioned, or  either  of  them ;  and  any  person  who  being 
the  owner  or  occupier  of  any  house,  room,  office,  or 
other  place  shall  knowingly  and  wilfully  permit  the 
same  to  be  opened,  kept,  or  used  hy  any  other  person 
for  the  polioses  aforesaid,  or  either  of  them ;  and  any 
person  having  the  care  or  management  of  or  in  any 
manner  assisting  in  conducting  the  business  of  any 
Louse,  office,  room,  or  place  opened,  kept,  or  used  for 
the  purposes  aforesaid,  or  either  of  them,  shall,  on 
Bommary  conviction  thereof  before  any  two  justices 
of  the  peace,  be  liable  to  forfeit  and  pay  such  penalty, 
not  exceeding  one  hundred  pounds,  as  shall  be 
adjudged  by  such  justices,  and  may  be  further 
adjudged  by  such  justices  to  pay  such  costs  attending 
inch  conviction  as  to  the  said  justices  shall  seem 
reasonable;  and  on  the  nonpayment  of  such  penalty 
sod  costs,  or  in  the  first  instance,  if  to  the  said  justices 
it  shall  seem  fit,  may  be  committed  to  tiie  common 
gaol  or  house  of  correction,  wil^  or  without  hard 
kboor,  for  any  time  not  exceed^  six  calendar 
montha 

C.  W.  Mathews  {G.  H.  SMfield  with  him),  for  the 
appellant. 

Avory^  K.C.  {J.  K.  Mackay  with  him),  for  the 
mpondent. 

The  arguments  of  counsel  sufficiently  appear  in  the 
loUowing  judgments. 

SUMart  v.  Hawke,  50  W.  B,  93,  [1902]  1  K,  B. 
353 ;  Pcwdl  v.  Kempton  Park  BcKecourse  Co.,  47  W.  B. 
585,  [1899]  A.  C.  143;  Beg.  v.  Cook,  32  W.  B,  796; 
%.  V.  Stoddart,  49  W.  B.  173,  [1901]  1  K.  B.  177 ; 
Honuby  v.  JSaggeU,  40  W.  B.  Ill,  [1892]  1  Q.  B.  20, 
were  cited. 

Ix«d  AirviSBSTOKB,  L.G. J. — This  is  one  of  four  cases 
itated  hy  a  metropolitan  police  magistrate  under  the 
Betting  Act,  18d3.  Three  of  them  to  a  large  extent 
involve  the  same  point.  I  will  deal  with  them  in 
their  order,  indicating  so  far  as  is  necessary  what  aie 
the  distinctive  features  of  one  from  the  other. 

In  this  case  the  magistrate  convicted  the  appellant 
Kackenaie  on  two  summonses  which  are  set  out  in 
^  case,  for  permitting  the  office  at  Bedford-street  to 
he  nsedhy  Terry,  who  was  a  person  using  the  same 
wrthe  prohibiteid  purposes,  and  for  opening,  keeping, 
and  using  the  office  for  the  purpose  of  money  being 
theie  received  by  or  on  behalf  of  Terry  for  the  like 
5<Bnderation.  The  facts  may  be  shortly  suumiarized 
xa  this  way :  At  that  office  there  was  oubUshed  by 
we  appellant  a  newspaper  which  was  called  Football 
Vhat  and  AthUHc  World,  and  which  contained  on  the 
^  page  that   which  is  called  an  advertisement : 

H,  T.  Terry's,  Middelburg,  Holland,  Advertisement, 
f  ooOu^/  Chat  Football  Skill  Competition."  It  is  not 
^^Q^Maiy  to  say  more  about  the  competition  than  that 
\r^^J  oomes  within  the  class  of  oases  held  to  be 
juegal  in  many  decisions  in  whidi  these  questions 
"^  aiissn.  The  coupon  was,  when  cut  out,  filled  up 
1^  aent  with  money,  addressed  to  "  FoothaU  Chat, 
iiddtQmrg,  Holland."    There  were  certain  coupon 


rules  from  which  it  appeared  that  the  names  of  the 
winners,  as  the  result  of  the  competition,  would  be 
advertised  in  the  paper  and  the  prizes  remitted  on  a 
certain  day,  and  everybody  claiming  to  be  a  prize 
winner  whose  name  did  not  appear  in  that  list  was 
required  to  send  in  a  remonstrance  or  claim  before  a 
certain  day.    The  sole  address  was  said  to  be  "  Football 
Chat,  Middelburg,  Holland,"  and  there  appears  below, 
"  Printed  and  published  by  the  proprietors,  Bedford 
Pablishing  Press,  at  23,  Bedford-street,  Strand."    It 
was  stated  before  the  magistrate — ^but  he  has  not 
found  it  one  way  or  the  other  as  a  matter  of  fact — 
that  the  appellant  had  no  interest  in  the  competitions, 
and  we  do  not  proceed  upon  any  view  that  there  is 
any  finding  upon  which  we  could  act  that  the  com- 
petition itself  was  on  behalf  of  the  appellant.    It  was 
stated  that  the  appellant  received    a    considerable 
amount  more  for  the  advertisements  than  the  ordinary 
rate ;  t^at  the  moneys  with  the  coupons  were  remitted 
to    Holland   and   were   returned,  not,    of   course, 
passing  through  the  hands  of  the  appellant  again. 
Upon  that  state  of  facts  it  was  contended  for  the 
appellant  that  there  was  no  user  b;^  Terry  of  the 
office  at  23,  Bedford-street  for  an  illegal  purpose, 
and  that,  if  there  were  no  user  by  Terry,  there  could 
be  no  permission  by  the  appellant  that  Terry  should 
so  use  it.    I  think  it  is  extremely  important  to  read 
the  finding  of  the  magistrate,  and  to  see  what  it 
amounts  to.    [His  lordship  read  the  findings  of  the 
magistrate  as  set  out  in  the  case,  and  proceeded :] 
It  is  scarcely  necessary  to  say  that  that  finding  of 
the  office  being  opened  and  kept  for  the  purpose  of 
such  user  by  Terry,  and  of  Terry  using  the  office  for 
the  purpose  of  these  competitions,  if  there  is  evidence 
to  support  it,  brings  the  case  within  one  or  more 
previous  decisions.    It  is  said  by  counsel  on  behalf  of 
the  appellant  that  there  is  no  evidence  on  which  that 
finding  could  properly  be  supported,  because  all  that 
was  done  was  that  the  coupons  were  printed  and 
sent  out  from  that  office.    In  my  opinion  there  was 
evidence  upon  which  the  magistrate  could  come  to 
that  conclusion.    The  coupon,  and  the  receipt  of  the 
money  by  Terry  with  the  coupon,  is  really  of  the  essence 
of  the  scheme.    The  coupon  goes  out  in  order  that 
the  person  may  fill  it  up  and  may  send  it  to  Terry.  It 
seems  to  me  that  that  operation  carried  out  at  Bedford- 
street,  where    the   paper  could   be   obtained,    was 
evidence  of  a  user  by  Terry  of  that  place  for  the  carry- 
ing out  of  an  essential  part  of  his  scheme,  and  therefore 
I  think  there  was  evidence  upon  which  the  magis- 
trate could  rightly  find  that  Terry  himself  used  this 
office,  and  that  the  appellant  permitted  Terry  so  to 
use  it.   It  is  to  be  noticed  that  there  is  no  finding  here 
of  what  I  may  call  any  independent  newspaper  under- 
taking ;  and,  if  it  were  an  independent  newspaper 
undercaking,  it  is  difficult  to  understand  why  the 
money  should  be  sent  to  Football  Chat  at  Middelburg, 
and  why  the  competition  should  be   spoken  of  as 
*' Football  Chat  Football  Skill  Competition."    If  it 
were  a  mere  case  of  an  ordinary  innocent  advertise- 
ment)  a  very  difFerent  state  of  things  would  prevail. 
I  have  only  to  add  with  reference  to  this  case  that  in 
the  case  of  Stoddart  v.  Hawke  this  court   decided 
that  the  money  need  not  be  received  at  the  place. 
Tne  substantial  finding,  as  the  court  there  pointed  out, 
and  the  material  finding,  was  that  the  place  is  used 
as  a  part  of  the  etsential  machinery  for  the  receipt  of 
the  money  for  the  illegal  purpose.    Holding,  as  I  do, 
that  the  findings  of  facts  by  the  magistrate  in  this 
case  can  be  justified  by  the  evidence,  I  think  he  has 
come  to  the  right  conclusion,  and  that  this  appeal 
must  be  dismissed. 

DABLiNa,  J.— >I  am  of  the  same  opinion.   It  appears 
to  me  to  be  found  by  the   magistrate,   and   upon 
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evidence  which  oannot  be  digpnted,  that  the  appellant 
permitted  Terry,  who  had  the  office  at  Middieoarg  in 
Holland,  to  advertiae  in  the  paper  Football  Chat,  and 
in  that  paper  to  iwne  the  coupons  which  were  pro- 
cured at  the  office  of  tiie  newspaper.  Counael  for  the 
appellant  has  argoed  that  this  sheet  of  Football  Chat 
was  nothing  but  an  advertisement.  He  spoke 
of  it  as  an  advertiaement,  and  as  though  all 
we  were  dealing  with  was  an  advertisement  in  the 
newspaper  as  to  where  one  might  go  and  get  some 
information  as  to  betting.  But  it  is  to  be  noticed 
that  the  real  thing  that  was  issued  was  much  more 
than  an  advertisement.  What  was  issued  there  was 
the  series  of  coupons.  They  were  issued  as  a  part  of 
the  paper,  but  none  the  less  they  were  coupons  which 
people  used  for  the  purpose  of  betting;  and  the 
coupons  that  were  issued  ^m  that  office  of  Football 
Chat  were  A 'paxt  of  the  machinery  by  which  Terry 
carried  on  the  business  of  betting  with  people  who 
affected  to  choose,  according  to  his  system,  what  foot- 
ball dubs  would  win  certain  matches.  When  we  have 
to  consider  whether  he  used  the  place  for  the  pxurpose 
of  betting  with  persons,  clearly  Terry  used  the  news- 
paper for  those  purposes,  and  the  newspaper  was  pub- 
lished at  the  office  of  Football  Chat,  and  issued  there- 
from with  the  coupons  attached.  G^iat  possibly  might 
alone  be  enough  to  bring  this  office  witmn  the  statute. 
It  is  not  necessary  to  decide  that  in  this  esse,  and  I 
will  not  say  whether  I  think  it  would  be  enough  to 
brine  it  within  the  statute  or  not.  I  do  not  affect  to 
decide  that,  and  it  is  not  necessary  to  do  so,  because 
the  magistrate  has  here  found  that  the  appellant 
permitted  the  user  of  the  office  by  Terry,  and  that  he 
opened  and  kept  the  office  for  the  purpose  of  such 
user  by  Terry,  and  that  he  derived  a  profit  from  it ; 
that  he  charged  considerably  more  than  he  charged 
for  ordinary  advertisements ;  he  charged  Terry  for 
the  privilege  of  putting  these  coupons  into  his  paper 
considerably  more  than  the  ordinarv  charge.  That 
being  so,  it  seems  to  me  that  Terry  aid  use  this  office 
for  an  illegal  purpose  within  the  meaning  of  this 
Betting  Act,  and  that  he  used  it  by  the  permission  of 
the  appellant  in  the  way  which  has  been  pointed  out, 
and  that  therefore  the  appellant  was  also  guilty 
within  the  Act  for  pennitting  the  illegal  thing  to  be 
done,  which  illegal  thing  Terry  did.  Therefore  I  am 
also  of  the  same  opinion  as  my  lord. 

Ghabtnxll,  J.— I  agree.  I  also  wish  to  say  that  I 
found  my  judgment  entirely  on  the  finding  in  this 
case,  which  I  think  is  a  finding  absolutely  justified, 
and  I  have  not  the  slightest  doubt  that  it  is  absolutely 
true  that  this  office  was  opened  and  kept  by  the 
appellant  Mackenzie  for  the  express  purpose  of  this 
thmg  being  done.  The  whole  object  of  this  paper 
called  Football  Chat  and  Athletic  World  beyond  all 
doubt  was  for  the  purpose  of  working  this  coupon 
competition  and  scheme.  The  magistrate  has  found 
that,  and,  as  he  has  found  that,  it  seems  to  me  it 
hnofB  the  case  absolutely  and  entirely  within  our 
previous  decision  in  the  case  of  Stoddart  v.  Hawke.  If 
it  had  not  been  for  that  finding  I  should  have  had 
some  difficulty,  because  I  think  the  argument  for  the 
appellant  was  right  to  a  considerable  extent— namely , 
that  there  must  be  something  like  a  physical  user  of 
the  offuje.  The  whole  object  of  this  Betting  Act  of 
1853  is  to  prohibit  betting  offices  within  the  meaning 
which  the  Legislature  put  on  that  word ;  and  it  is 
necessary  that  a  person  to  be  held  liable  for  usiog 
the  place  must  be  a  person  who  uses  it  either  in  the 
character  of  owner,  keeper,  or  manager,  or  conductor 
of  the  business.  If  he  is  a  person  who  has 
not  that  character,  then  he  must  be  some  other 
person  who  is  analogous  to  and  is  of  the  same 
genus  as  the  owner,  keeper,  and  occupier,  as  we  see 


by  one  portion  of  the  judgment  of  the  Iiord  Ohancdlor 
(Lord  Halibury)  in  Powell  v.  Kempton  Park  BaoKOwnt 
Co.  It  must  be  the  use  by  some  person  having  sosia 
kind  of  dominion  or  control  over  the  place,  or  con- 
ducting his  business  there.  Consequently,  if  thii 
really  were  the  case  of  two  independent  persons,  one 
carrying  on  a  newspaper  and  the  other  having  t 
scheme  for  receiving  money  by  himself  in  Holuod 
which  he  desired  to  advertise,  and  if  this  were  a  bona 
fide  advertisement  in  a  bond  fide  newspaper,  I  should 
think  that  the  mere  use  of  the  newspaper  was  not  ths 
use  of  the  office  of  the  newspaper  within  the  mesaing 
of  this  statute.  But  on  the  flodings,  wfaioh,  as  I  hsTe 
said,  are  perfeotlv  justified,  that  question  does  not 
really  arise,  and  1  therefore  agree  in  dismissing  tbii 
appeal. 

Appeal  di8mi$eed. 

Solicitor  for  the  appellant,  Edward  M,  Lazarut, 

SoUdtors  for  the  respondent,  Malkin  <&  Co. 


.J.,  and  [ 
1,JJ.)    ) 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  and  [  April  24,  25, 1902. 
Darling  and  Channell, 

Hawks  v.  MxcKxazm  (Nos.  1  axd  2].  (a.) 
Gaming — Betting — Coupon  competition — Advertitemed 
— User  of  newepaper  office  by  advertiaer  for  bating— 
Publication  of  information  or  advice  with  retped  to 
beUing—BetHng  Act.  1853  (16  &  17  Vict.  c.  119}, 
M.  1,  l—BeUing  Act,  1874  (37  <fe  38  VicL  c  15),  i. 
3,  sub-sedion  1. 

if.,  the  proprietor  of  a  newspaper,  and  the  occupi^of 
the  office  tnereof  in  England,  published  an  advertisemffi 
in  the  said  paper  whereby  it  appeared  that  such  ofix 
was  used  for  the  purpose  of  a  coupon  competition  con- 
ducted by  another  person  abroad,  in  the  carrying  0i4  of 
which  money  was  received  by  such  person  abroad,  as  ttj 
consideration  for  a  promise  to  pay  money  on  the  event  of 
a  football  match. 

Held,  that  M.  was  liable  to  be  convicted  upon  a  wi^ 
mons  under  section  7  of  the  Betting  Act,  1863. 

M.  also  published  an  advertisement  in  hie  paper  whett- 
by  it  appeared  that  two  other  persons,  whose  add^rtutt 
were  given,  respectively  wotdd,  on  application,  give  in- 
formation for  the  purpose  of  or  with  respect  to  «rto« 
bets,  wagers,  events,  or  contingencies  mentioned  tft  va 
Betting  Act,  1853. 

Held,  that  M.  was  liahle  to  be  convicted  of  an  oJ»» 
under  section  3,  sub-sedion  1,  of  the  Betting  Act,  1874. 

Beg.  V.  Stoddart,  49  W.  R.  173,  [19011 1  K.  B.  1*7. 
followed.  ^   ^^^ 

Stoddart  v.  Argus  Printing  Co.,  49  IF.  5.  666, 
[1901]  2  K.  B.  470,  overruled. 

Hawkb  v.  Mjlokenzee  (No.  1).  ' 

Special  case.  . 

This  was  an  appeal  by  special  case  stated  pf 
B.  H.  B.  Marsham,  Esq.,  metropolitan  poiw* 
magistrate,  sitting  at  Bow-street  police-court 

An  information  was  preferred  by  John  Hawk^  uM 
appellant,  against  Donald  Mackemsle,  the  respondm 
under  section  7  of  the  Bettiog  Act,  1853,  o^lP^ 
that  the  respondent,  as  occupier  of  a  certain  offio^  oe^ 
place  situate  at  23,  Bedford-street,  Strand,  did,  oft 
the  12th  of  November,  1901,  unlawfully  »fl»  • 
certain  advertisement  to  be  published  whew»>y  » 
appeared  that  the  said  office  or  place  was  op^K^ 

(a.)  Reported  by  B.  G.  Stillwbll,  Esq.,  Barrtfter- 
at-Law. 
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lnpt»  or  used  for  the  purpose  of  making  bets  or 
wigers. 

Al  the  heazing,  when  the  learned  magistrate  dls- 
missfld  the  summons,  the  following  facts  were  proved 
or  admitted. 

On  the  date  specified  the  respondent  was  occupier  of 
the  ofiBoe  in  Bedford-street  and  also  ti^e  registered 
proprietor  of  a  newspaper  called  FoothaU  Chat  and 
AihUtic  World.  The  office  was  the  principal  one  at 
which  FooibaU  Chat  was  published  and  the  business  of 
that  newspaper  conducted. 

A  copy  of  Football  Ghat,  dated  the  12th  of 
November,  1901,  was  put  in  evidence  at  the  hearing, 
as  was  flJso  one  of  its  posters  for  the  12th  of 
November,  1901.  The  copy  contained  an  advertisement 
of  a  football  coupon  competitiont  and  was  procurable 
at  the  office  by  intending  competitors.  A  copy  of 
FoofbaU  Chat  for  the  12&  of  November,  1901,  was 
annexed  to  this  case,  as  was  also  the  poster  given 
in  evidence. 

All  the  coupons  filled  up  and  dispatched  by  the 
oompetitorB,  together  with  the  remittances  accom- 
pioyhiff,  were,  in  accordance  with  the  instructions  in 
the  advertisements,  addressed  to  '*  FootbdU  Chat, 
IGddelburff,  Holland,"  and  remittances  were  to  be 
made  payable  to  H.  T.  Terry. 

The  respondent  stated  in  evidence  that  H.  T. 
Terry  was  the  sole  promoter  of  the  competitions,  and 
that  H.  T.  Terry  received  all  the  money  sent  by  com- 
petitors in  respect  thereof,  and  all  the  profits  derived 
from  them  belonged  to  H.  T.  Terry. 

The  respondent  swore  he  had  no  interest  in  the 
competitions  or  the  profits  thereof  except  moneys 
received  from  advertising  them  in  the  newspaper, 
which  moneys  amounted  to  about  £27  in  each  issue 
of  Foathall  Chat,  and  also  the  moneys  arising  from 
the  periodical  publication  in  FoothaU  Chat  of  ue  Ust 
of  prize  winners,  the  number  of  whii^  varied  from 
time  to  time,  the  insertion  of  such  lists  being  paid  for 
at  the  same  rate  as  the  advertisements.  H.  T.  Terry 
made  personal  use  of  the  office  by  occasionally  calling 
there. 

It  was  proved  that  the  competitions  for  which  the 
money  was  received  were  m  respect  of  football 
matches,  and  that  they  were  described  in  FootbcUl 
ChatM**  Football  Chat  Football  Skill  Competitions," 
and  that  the  address  in  Holland  was  given  as  *'  Foot- 
iuiZ  Ohat,  Middelburg,  Holland." 

Upon  the  above  facts  counsel  for  the  appellant 
contended  that  the  decision  of  the  Divisional  Court 
m  the  case  of  Stoddart  v.  Argua  Printing  Co.,  49 
W.  E.  666.  [1901]  2  K.  B.  470,  was  not  fully  argued 
as  both  parties  had  the  same  interest,  and  that  it  was 
mooDsistiBnt  with  the  opinions  expressed  by  several  of 
the  judges  in  the  case  of  Beg.  v.  Stoddart,  49  W.  B. 
178,  [1901]  1  K.  B.  177,  in  the  Court  for  Crown 
Oaees  Beserved,  and  that,  as  this  latter  court 
was  the  superior  one,  the  magistrate  would  bn 
bomid  by  its  decision  rather  than  that  of  the  Divi- 
sional Court. 

Counsel  for  the  respondent  contended  that  the 
offioe  was  not  opened,  upt,  or  used  for  the  purpose  of 
H.  T.  Terry  niaking  bets  or  wagers  in  manner  pro- 
hibited by  the  Act;  that  the  respondent  did  not 
advertise  the  office  as  being  so  opened,  kept,  or  used ; 
and  that  the  decision  in  Stoddart  v.  Argua  Printing 
Oo>  would  be  binding  on  the  magistrate  as  it  was 
later  m  date  to  that  m  Reg.  v.  Stoddart. 

The  following  cases  were  also  referred  to  before 
the  learned  magistrate:  Coxy.  Andrewa,  32  W.  B.  289, 
12  Q.  B.  D.  126.  and  Seg.  v.  Brown,  43  W.  B.  222, 
[1895]  1  Q.  B.  119. 

The  question  for  the  opinion  of  the  court  was 
whetilier  the  magistrate  came  to  a  correct  determina- 
tion in  point  of  law. 


The  Betting  Act,  1853  (16  &  17  Yict.  c.  119),  pro- 
vides as  follows : 

Section  7. — Any  person  exhibiting  or  publishing  or 
causing  to  be  exhibited  or  published  any  placard, 
handbill,  card,  writing,  sign,  or  advertisement 
whereby  it  shall  be  made  to  appear  that  any  house, 
office,  room,  or  place  is  opened,  kept,  or  used  for  the 
purpose  of  makmgbets  or  wagers  in  manner  aforesaid 
or  for  the  purpose  of  exhibiting  lists  for  betting  or 
with  intent  to  induce  any  person  to  resort  to  such 
house,  offioe,  room,  or  place  for  the  purpose  of 
making  bets  or  wagers  in  maimer  aforesaid ;  or  any 
person  who  on  behalf  of  the  owner  or  occupier  of 
such  house,  offioe,  room,  or  place  or  person  using  the 
same  shall  invite  other  persons  to  resort  thereto  for 
the  purpose  of  maUng  bets  or  wagers  in  the  manner 
aforesaid,  shall  upon  summary  conviction  thereof 
before  two  justices  of  the  peace  forfeit  and  pay  a 
sum  not  exceeding  £30,  and  may  be  further  adjudged 
by  such  justices  to  pay  such  costs  attending  such  con- 
viction as  to  the  said  justices  shall  seem  reasonable, 
and  on  the  non-payment  of  such  penalty  and  costs 
or  in  the  first  instance  if  to  such  justices  it  shall  seem 
fit  may  be  committed  to  the  common  gaol  or  house  of 
correction  with  or  without  hard  labour  for  any  term 
not  exceeding  two  calendar  months. 

Avory,  K.C.  {J.  K.  MacJcay  with  him),  for  the 
appellant. 

G.  H.  Stutfidd,  for  the  respondent. 

The  following  case,  the  facts  and  points  of  law 
being  somewhat  similar  to  those  in  the  above  case, 
was  then  proceeded  with : 

Hawkb  v.  Maokexzib  (No.  2). 

This  was  also  an  appeal  by  way  of  case  stated  from 
the  decision  of  B.  H.  B.  Ifarsham,  Esq.,  metropolitan 
police  magistrate,  sitting  at  Bow-street. 

Two  informations  were  preferred  by  John  Hawke, 
the  appellant,  under  16  &  17  Vict.  c.  119,  and  section 
3  (1)  of  the  Betting  Act,  1874  (37  &  38  Vict.  c.  15), 
against  Ihe  respondent  Mackenzie,  for  that  he  did  on 
the  12th  of  November,  1901,  unlawfully  cause  two 
certain  advertisements  to  be  published  whereby  it 
appeared  that  J.  0*Beilly,  of  55,  Chatham-road, 
Book  Ferry,  Cheshire,  and  J.  Taylor,  of  46a,  Market- 
street,  Manchester,  respectively  would  on  application 
give  information  for  the  purpose  of  or  with  respect 
to  certain  bets,  wagers,  events,  or  contingencies 
mentioned  in  the  Betting  Act,  1874. 

At  the  respective  hearings  on  the  5th  and  7th  of 
December,  1901,  tiie  summonses  on  the  above 
informations  were  heard,  and  the  following  facts 
were  proved  or  admitted : 

On  the  date  specified,  the  respondent  was  the 
occupier  of  an  offioe,  23,  Bedford-street,  and  also 
registered  proprietor  of  a  newspaper  called  Football 
Chat  and  AthUtic  World.  The  offioe  was  the  principal 
one  at  which  the  newspaper  was  published  and  the 
business  thereof  conducted. 

A  copy  of  the  newspaper,  dated  the  12th  of 
November,  1901,  was  put  in  evidence  at  the  hearing. 
The  copy  oontainea  advertisements  whereby  it 
appeared  that  J.  0*Beilly  and  J.  Taylor  respectively 
would  on  application  give  information  with  respect 
to  certain  bets,  wagers,  events,  or  contingencies  with 
respect  to  the  game  of  footbalL  A  copy  of  the  news- 
paper for  the  12th  of  November,  1901,  was  annexed 
to  this  case. 

Upon  the  above  facts,  counsel  for  the  appellant 
contended  that  the  decision  of  the  Divisional  Court 
in  tiie  case  of  Stoddart  v.  Argua  Printing  Co.  was  not 
fuUy  argued  as  both  parties  had  the  same  interest,  and 
that  it  was  inconsistent  with  the  opinions  expressed 
by  some  of  the  ;  judges  in  the  case  of  Reg.  v.  Stoddart 
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in  the  Ck>iirt  for  Grown  Gasei  Beserred,  and  that,  aa 
this  latter  oonrt  was  the  superior  one,  the  magistrate 
would  be  bound  by  its  decision  rather  than  that  of 
the  Divisional  Court ;  and,  further,  that  the  dedsion 
in  Stoddart  v.  Argus  Printing  Co.  did  not  itself  apply 
to  advertisements  such  as  those  of  0*Beilly  and 
Taylor. 

Counsel  for  the  respondent  contended :  (1)  That  the 
advertisements  did  not  relate  to  information  to  be 
given  for  the  purpose  of  wagers  to  be  made  in  any 
house  or  place  prohibited  by  16  &  17  Vict.  o.  119. 
(2)  That  the  decision  in  Stoddart  v.  Argus  Printing  Co, 
would  be  binding  on  the  magistrate  as  it  was  later  in 
time  than  that  of  ^^.  v.  Stoddart, 

Upon  the  facts  as  proved  and  stated  in  the  other 
spe<nal  cases  now  bemg  stated  by  the  magistrate 
with  reference  to  decisions  given  by  himself  at 
the  same  hearing  on  other  informations,  the 
magistrate  held  that  the  office,  23,  Bedford- 
street,  was  used  by  H.  T.  Terrv  (a  person  referred 
to  in  the  other  special  cases)  for  the  purpose  of 
money  being  received  by  him  as  the  consideration  for 
his  promise  to  pay  money  on  the  events  of  football 
matches  ;  and  the  magistrate  further  found  that  the 
respondent  permitted  the  user  by  H.  T.  Terry,  and 
that  the  respondent  opened  and  kept  the  office  for  the 
purpose  of  such  user  by  H.  T.  Terry ;  but  the  magis- 
trate was  of  opinion  that  the  case  of  Stoddart  v.  Argu$ 
Printing  Co.  aid  not  apply  to  all  the  advertisements  in 
question,  and  he  dismissed  the  summonses. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  facts  the  magistrate  came  to 
a  correct  a«termination  in  point  of  law. 

The  Betting  Act,  1874  (37  &  38  Yict.  c.  15),  provides 
as  follows  :  <*  Section  3.  Where  any  letter,  oironlar, 
telegram,  placard,  handbill,  card,  or  advertisement  is 
sent,  exhibited,  or  published  (1)  whereby  it  is  made 
to  appear  that  any  person,  either  in  the  United 
Kingdom  or  elsewhere,  will  on  application  give 
information  or  advice  for  the  purpose  or  with  respect 
to  any  such  bet  or  wager  or  any  such  event  or  con- 
tingency as  is  mention^  in  the  principal  Act  (16  &  17 
Vict,  a  119}  or  will  make  on  behalf  of  any  other  person 
any  such  bet  or  wager  as  is  mentioned  in  the  principal 
Act  •  •  •  ever^  person  sending,  exhibiting,  or 
publishing  or  causing  the  same  to  be  sent,  exhibited, 
or  published  shall  be  subject  to  the  penalties  pro- 
vided in  the  7th  section  of  the  principal  Act  with 
respect  to  offences  under  that  section." 

Lord  Alybbstone,  L.C.J.— These  two  appeals 
involve  the  same  point,  although  the  summonses  were 
tmder  different  sections.  The  first  summons  was  a 
summons  tmder  the  7th  section  of  the  Act  of  1853, 
that  Mackenzie,  being,  the  occupier  of  a  otttain  office, 
did  unlawfully  cause  certain  advertisements  to  be 
published  whereby  it  appeared  that  the  said  office  was 
kept  and  used  for  the  purpose  of  making  certain  bats 
or  wagers,  against  the  form  of  the  statute.  The 
second  case  was  framed  on  the  1st  sub-section  of  the 
3rd  section  of  the  amending  Act  of  1874,  which 
provides  that  **  where  any  letter,  circular,  telegram, 
placard,  handbill,  card,  or  advertisement  is  sent, 
exhibited,  or  published  (1)  whereby  it  is  made  to 
appear  that  any  person,  either  in  the  United  King- 
dom or  elsewhere,  will  on  application  ^ve  informa- 
tion or  advice  for  the  purpose  of  or  with  respect  to 
any  such  bet  or  wager  or  any  such  event  or  contin- 
gency," and  BO  on.  The  learned  magistrate 
practically  recapitulates,  upon  the  summons  for  the 
issue  of  the  advertisement  and  also  in  respect  of  the 
offence  under  the  Act  of  1874,  what  he  has  found  with 
regard  to  the  case  we  have  juit  disposed  of  (Mackenzie 
V.  Eawke),  He  repeats,  in  fact,  that  Terry  was  using 
this  place  for  the  purpose,  and  would  have  come  Uf 


the  conclusion  that,  so  far  as  that  ingredient  of  the 
case  was  concerned,  there  was  si^&cient  evidence  for 
him  to  act,  but  he  considered  that  he  was  bound  by 
the  case  of  Stoddart  v.  Argus  Printing  Co.  which 
wasa  judgment  of  Phillimore,  andOainsfordBruce,  JJ. 
Before  that  case  was  argued,  tibie  matter  was  consideced 
in  the  Court  for  Crown  Oases  Beserved  in  Beg,  ▼. 
Stoddart,  It  is  contended,  and  I  think  rightly  oon- 
tended,  that  the  principle  and  ground  of  the  dedsion 
of  the  case  in  the  Court  for  Crown  Cases  Beserved 
is  inconsistent  with  the  view  taken  by  Bmoe 
and  PhiUimore,  JJ.  The  question  depends  on  the 
language  of  the  Act  of  1853.  Section  7  provides: 
[His  Lordship  read  the  section.]  Now,  in  Stoddart  v. 
Argus  Printing  Co,,  in  connection  with  the  printing  of 
advertisements  of  this  kind,  it  was  contended  belore 
m^  brothers  Bruce  and  Phillimore  that  the  oontractto 
print  was  not  illegal,  because  section  7  only  meant  to 
refer  to  advertisements  in  respect  of  what  has  been 
caUed  the  first  branch  of  section  1,  and  the  court  ia 
that  case  so  decided.  But,  looking  to  what  wai 
dedded  in  the  case  of  Heg,  v.  Stoddart,  and  to  the  ground 
of  the  judgment  there  siven  by  my  broUier  Wflls, 
I  certainly  cannot  think  &at  section  7  is  so  confioed. 
I  think  the  language  of  seation  7  is  inconsistent  with 
its  being  confined  solely  to  the  case  of  betting  by 
perions  who  resort  to  the  place,  and  I  think  that  the 
attempt  that  was  there  made  to  oonfiae  the  meaning 
of  section  1  to  the  more  narrow  construction  based  on 
section  7  to  a  certain  extent  shows  the  inoonsistenoy 
^f  the  view  that  section  7  is  to  be  confined  to  the  first 
part  of  section  1.  It  seems  to  me  that,  having 
enumerated  the  main  and  prindpal  offence  in  seation 
1,  in  dealing  with  the  subordinate  offence  in  section  7, 
the  Legislature  has  said  enough  in  section  7  to  indicate 
that  it  is  referring  to  the  transaction  referred  to  m 
section  1,  and  it  would  certainly  serve  no  useful 
purpose  to,  nor  ouffht  wetoadoptamodeof  oonstmotion 
that  would,  cut  down  section  7  to  the  limited  caie 
referred  to  in  the  judgment  in  Stoddart  ▼•  Argvi 
Printing  Co,,  the  mischief  of  the  evil  aimed  at  by  tiie 
statute  being  certainly  as  great  in  one  oase  as  in  the 
other.  I  do  not  wish  to  say  too  much  on  the  Argta 
case  having  been  what  is  called  a  friendly  case.  It 
certainly  does  not  seem  to  have  been  argued  on  the 
part  of  the  defendanti  as  strenuously  as  it  might 
have  been  argued  if  the  parties  had  been  bostQe,  bnt 
I  think  in  such  a  matter  as  this,  if  the  two  oases  an 
inconsistent,  as  to  a  certain  extent  they  are,  we  must 
in  the  present  case  follow  the  dedsion  in  the  Court  for 
Crown  Cases  Beserved,  and  treat  that  for  tiie  purpoeai 
of  these  proceedings  as  being  the  authority  by  which 
we  are  bound. 

Now,  the  same  point  arises  with  regard  to  the 
second  case — that  is  to  say,  the  summons  under  section 
3  of  the  Act  of  1874  with  a  slight  addition  to  which  I 
must  refer.  There  the  learned  magistrate,  havbg 
again  stated  the  facts  in  reference  to  Terry's  user, 
conudered  he  was  bound  by  the  deddon  in  Stoddart 
V.  Argus  Printing  Co.,  and,  in  addition  to  that, 
relied  on  the  oase  of  Cox  v.  Andrews,  which  had  held, 
and  I  think  rightly  held,  that  the  Act  of  1874  was  an 
amendment  with  an  extension  of  the  Aot  of  185S, 
and  that  the  two  Acts  were  to  be  read  together. 
If  the  limited  construction  were  to  be  pat  on 
section  7,  so  that  it  was  only  to  be  confined  to 
the  first  class  of  offences  mentioned  in  the  lit 
section  of  the  Act  of  1853,  the  same  argument 
might  be  applied  with  reason  to  section  3  of  the 
Act  of  1874,  and  it  might  then  be  sncoessfnlly 
maintained  that  the  Act  of  1874,  when  it  rctfened  to 
any  such  bet  or  wager,  or  any  such  event  or  con- 
tingency as  is  mentioned,  must  of  course  be  limited 
in  the  same  way  as  section  7  was  limited.  I  might 
say  at  onoe  that  I  do  not  adopt   the  wide  con- 
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tentioii  of  Mr.  Avory  that  the  words  "any  saoh 
event  or  oontingenoy  "  were  meant  to  widen  the  scope 
of  the  Act  altogether  by  indading  information  about 
bets,  orinformation  about  oontingendes.  But  while  I 
think  these  words  are  very  important  to  indicate  that 
sab-ieotion  1  of  section  3  of  the  Act  of  1874  iaclades 
aU  the  1st  section  of  the  Act  of  1853,  I  still 
think  there  must  be  the  element,  which  is  essential 
in  all  these  cases,  of  some  place  which  is  used  as  a 
psrb  of  the  machinery  whereby  the  unlawful  trans- 
action is  carried  out,  thongh  the  money  may  not  be 
actually  received  there.  I  think,  therefore,  that  in 
adopting  the  view  the  learned  magistrate  did  of 
notion  7  of  the  Act  of  1853,  he  was  quite  logical 
and  consistent  in  applying  the  same  view  to  section 
3  of  the  Act  of  1874.  But,  as  I  think  he  should 
have  followed  the  decision  of  the  Oourt  for  Grown 
Oases  Reserved  in  Beg.  v.  Sioddart,  lus  judgment  in 
this  respect  must  be  reversed  both  as  regards  the 
information  under  section  7  of  the  Act  of  1853,  and 
also  as  reicurds  the  information  under  section  3  of  the 
Act  of  1874. 

Dabldtg,  J.— *I  am  of  the  same  opinion.  I  desire 
to  say  a  word  with  regard  to  the  first  of  these  appeals. 
I  quite  agree  that  the  case  on  which  the  learned 
magistrate  felt  bound  to  aGt—Stoddart  v.  Argw 
Printing  Co, — is  in  conflict  with  the  other  caie  to 
which  my  lord  has  alluded,  and  which  was  decided  by 
the  full  oourt,  and  I  think  that  decision  must  pre- 
TaiL  Bot,  apart  from  that,  I  should  disagree  with 
tiie  oase  of  Stoddart  v.  Argiu  Printing  Co,,  and 
with  the  judgment  that  was  there  given.  Philli- 
more,  J.,  there  held  that  section  7,  which  created 
the  punishment  for  the  offence,  was  confined  to 
tike  offences  which  are  enumerated  in  the  firat 
part  of  section  1  of  the  Betting  Act,  1853.  He 
says:  '*And  when  one  comes  to  examine  that  sec- 
tion carefully  "-—that  is,  section  7— <<it  seems  dear 
that  it  is  directed  only  against  advertisements  of 
houses  kept  for  the  purpose  mentionediin  the  first  part 
of  section  1 — that  is  to  say,  for  the  purpose  of  betting 
with  persons  physically  resorting  thereto  ~and  is  not 
directed  against  advertisements  of  houses  kept  for  the 
porpose  mentioned  in  the  second  part  of  section  1." 
I  tmnk,  if  you  examine  it  carefully,  you  will  see  that 
section  7  is  not  exclusively  ccmfined  to  offduces 
against  the  first  half  of  section  1,  because  it  says : 
'*  An^  person  exhibiting  or  publishing  " — the  thmes 
Pbilinnore,  J.,  alluded  to— "whereby  it  shall  be 
made  to  appear  that  anyhouse^  office,  room,  or  place 
IS  opened,  kept,  or  used  for  the  purpose  of  making 
bets  or  wagers  in  manner  aforesaid  "~that  it  £ 
qoite  true,  is  all  within  the  first  part  of  section  1,  but 
it  goes  on — "  or  for  the  purpose  of  exhibiting  lists  for 
beRmg  " ;  now  exhibiting  lists  for  betting  is  not  for- 
bidden by  section  1  at  all,  neither  by  the  mrst  nor  the 
second  part  of  it.  Therefore  section  7  deals  with  an 
offanoe  for  which  one  may  be  prosecuted,  which 
is  certainly  not  mentioned  in  the  first  part  of  sec- 
tion 1  of  the  Betting  Act  of  1853.  Now,  to 
hold  that  section  7  applies  only  to  the  first  part  of 
section  1,  and  to  nothmjg  more,  is  obviously  to  put  a 
most  technical  and  a  most  limited  construction 
cm  this  Act  of  Parliament.  Why  should  one  put 
It?  It  is  not  necessary  to  do  so,  as  was  shown 
by  the  oase  to  whi(di  my  lord  has  alluded. 
But  on  general  grounds  I  can  see  no  reason 
for  holding  that  this  section  7  was  necessarily  cut 
down  to  those  offences  in  the  first  part  of  section  1, 
sod  left  undealt  with  all  the  offences  mentioned  in 
^  second  part  of  section  1,  and  therefore  reduced 
we  second  part  of  section  1  to  a  nullity.  It  seems 
to  me  that  what  one  must  do  ia  these  cases  is  to  have 
■one  regard  to  what  the  Legislature  was  aiming 


at.  The  Legislature  was  not  aiming  merely 
at  a  person  who  goes  to  a  house  to  bet,  and 
bets  with  a  person  in  a  house,  or  bets  with  a  person 
who  comes  into  a  house.  It  was  really  trying  to  put 
down  what  it  considered  was  a  public  vice.  This  is 
shown  by  the  fact  that  it  did  prohibit  such  things  as 
the  advertising,  the  publication,  or  the  exhibition 
of  lists  for  betting.  Ton  need  not  go  into  the 
house  to  look  at  the  list.  The  Act  does  not  say 
so,  and  therefore  I  cannot  say  that  we  ought,  in 
construing  such  an  Act  as  this,  to  assume  that  the 
Legislature  meant  to  forbid  things,  and  then  to  make 
it  impossible  that  anybody  should  be  prosecuted  who 
did  the  thing  which  was  forbidden.  It  seems  to  me 
that  Stoddart  v.  Argua  Printing  Co.  was  wrongly 
decided.  I  do  not  wonder  that  it  was  decided 
as  it  was.  It  was  brought  before  the  court  in 
a  most  unsatisfactory  way.  It  was  a  mock  battle 
altogether.  The  plaintiff  and  defendants  engaged 
one  another  in  order  that  no  genuine  person 
should  sue  either  of  them ;  they  were  both  desirous 
of  the  same  result  being  arrived  at.  That  was  the 
ohject  of  it  I  feel  bound  to  say  that  the  argument 
in  that  case  on  behalf  of  the  defendants,  wluch  ^d 
not  prevail,  was  a  very  short  and  perfunctory  one. 
It  did  not  draw  attention  to  the  point  to  which  I 
have  drawn  attention. 

Ohanitell,  J.— I  agree.  I  only  want  to  add  that 
as  to  the  expression  *'bets  and  wagers,"  in  section 
7, 1  think  bets  refer  to  the  first  part  of  the  1st  section, 
and  wagers  to  the  second  part  of  tiiat  section.  Then, 
as  an  additional  reason  why  we  are  not  bound  by 
the  decision  in  Stoddart  v.  Argua  Printing  Co,^  I  may 
point  out  that  there  is  no  appeal  from  our  present 
decision,  it  being  in  a  crimiaal  matter ;  and  I  under- 
stand where  you  have  oonfiictine  cases,  in  such  a 
case  as  that  the  court  is  bound  ty  form  its  own 
opinion. 

Appetda  allowed. 

Solicitors  for  the  appellant,  Malkin  &  Co. 

Solicitor  for  the  respondent,  E.  M.  Lazariu, 


K.  B.  Div. 
(Lord  Alverstone,  L.G.J.,  and  }  April  24,  25,  1902. 
Darling  and  Ghannell,  JJ.) 

Hawxe  V.  Maokenzie  (N'o.  3).  (a.) 

Criminal  law  —  Pe  naltiea  —  Informer  —  Discretion  of 
mctgiatrate  to  deprive  informer  of  portion  of  penalty — 
Metropolitan  Police  Courts  Act,  1839  (2  *&  3  Vict,  c. 
71),  s.  34:^BeUing  Act,  1853  (16  &  17  Vict,  c.  119), 

8.9. 

Notwithstanding  section  9  of  the  Betting  Act,  1853, 
which  says  that  one-half  of  every  pecuniary  penalty 
which  shall  he  adjudged  to  he  paid  under  that  Act  shall 
he  paid  to  the  informer y  a  Metropolitan  police  magistrate 
haSf  under  section  34  of  the  Metropolitan  Police  Courts 
Act,  1839,  a  discretion  to  deprive  an  informer  in  pro- 
ceedings under  the  Betting  Act,  1853,  of  any  share  in  the 
penalty  imposed  under  that  Act,  even  though  the  informer 
has  not  heen  guilty  of  any  corrupt  practice, 

Gase  stated. 

This  was  an  appeal  from  the  decision  of  B.  H.  B . 
Hiarsham,  Esq.,  metropolitan  police  magistrate, 
sitting  at  Bow-street  police-station. 

An  information  was  preferred  by  the  appellant, 
John    Hawke,    against    the    respondent,    Donald 

(a.)  Reported  by  B.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 
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Mackenzie,  under  seotion  7  of  the  Betting  Act,  1853 
(16  &  17  Yict.  0.  119),  for  that  he  being  the  oconpier 
of  a  oertain  office  or  place— to  wit,  an  office  or  place 
Bita«te  at  23,  Bedford-street,  Strand — did  on  the  12  th 
of  November,  1901,  at  23,  Bedford- street,  Strand, 
knowingly  and  wilfully  permit  the  office  to  be  nsed 
by  H.  T.  Terry,  a  person  using  the  same  for  the 
purpose  of  money  or  valuable  things  being  received 
by  or  on  behalf  of  H.  T.  Terry  as  and  for  the  con- 
sideration for  an  undertaking  or  promise  to  pay  or 
give  thereafter  money  on  events  or  contingencies  of 
or  relating  to  the  game  of  football,  against  the  form 
of  the  statute  in  such  case  made  and  provided. 

At  the  respective  hearings  on  the  5th  and  7th  of 
December,  1901,  the  two  summonses  issued  on  the 
above  informations  were  heard,  and  on  the  11th  of 
December  the  magistrate  convicted  Donald  Mackeozie 
on  these  informations  and  fined  him  £100  on  (1)  and 
Is.  on  r2)  and  ordered  him  to  pay  twenty  eoineas 
costs.  The  magistrate  found  also  as  a  fact  wat  the 
informer,  the  present  appellant,  was  not  g^ty  of 
corrupt  practices,  but  he  considered  this  to  be 
immaterial  (see  2  &  3  Vict.  c«  71,  s.  34),  and  he 
adjudged  that  the  appellant  should  not  receive  any 
part  of  the  penalties. 

Upon  the  above  facts  counsel  for  the  appellant 
contended:  That  under  the  above  circumstances  the 
informer  was  by  virtue  of  section  9  of  16  &  17  Vict, 
c.  119  entitied  to  one  half  of  the  penalties,  notwith- 
standing section  34  of  the  Metropolitan  PoUoe  Courts 
Act,  1839  (2  &  3  Vict.  c.  71). 

The  magistrate  was  of  opinion  that  he  had 
discretion  to  deprive  the  informer  of  the  whole  or 
any  part  of  the  moiety  of  the  penalties  although 
he  did  not  think  that  the  informer  was  guilty  of 
corrupt  practices. 

The  question  on  which  the  opinion  of  the  court  was 
desired  was  whether  the  magistrate  upon  the  state- 
ment of  facts  came  to  a  correct  determination  in 
point  of  law,  and,  if  not,  what  should  be  done  in  the 
premises. 

The  Betting  Act,  1853  (16  &  17  Vict.  o.  119) :  Section 
9  enacts :  "  O^e  half  of  every  pecuniary  penalty  which 
shall  be  adjudged  to  be  paid  under  this  Act  diall  be 
paid  to  the  informer,  and  the  remaining  half  shall  be 
paid  or  applied  in  aid  of  the  poor  rate  of  the  parish 
in  wbich  the  offence  shall  have  been  committed." 

The  Metropolitan  Police  Ooiurts  Act,  1839  (2  ft  3 
Yict.  c  71),  section  34,  provides:  "And  whereas  by 
divers  Acts  the  moiety  or  other  fixed  portion  of  the 
penalties  t'^  be  thereby  recovered  is  directed  to  be 
adjudged  to  the  informer,  and  the  same  has  been 
found  to  encourage  corrupt  practices  of  common  in- 
formers; for  prevention  thereof  be  it  enacted  that 
where,  by  any  Act  now  in  force  or  hereafter  to  be 
passed,  a  moiety  or  other  fixed  portion  of  the  penalty 
or  penalties  thereby  imposed  is  or  shall  be  directed 
to  be  i>aid  to  the  informer,  not  beiog  the  party 
aggrieved,  it  shall  be  lawful  for  any  one  of  tiie  said 
magistrates  before  whom  the  conviction  shall  be  had 
to  adjudge  that  no  part,  or  such  part  only  of  the 
penalties  as  he  shall  think  fit,  shiul  be  paid  to  the 
informer." 

By  the  Statute  LawBevition  Act  (No.  2),  1890  (52  & 
53  Yict.  c.  51),  Schedule,  Part  II.,  section  34  of  the 
Act  of  1839  is  repealed  from  the  beginning  down  to 
the  words  '*  enacted  that." 

Avory,  K,C,  {J,  M.  Mackay  with  him),  for  the 
appellant. 

He  cited  Reg.  v.  TUterUm,  [1895]  2  a  B.  61,  44 
W.  B.  Dig.  7. 

The  respondent  did  not  appear. 

Lord  Altebstonb,  L.O.J.— This  case  raises  an 
entirely  di£Eerent  point.    The  magistrate  has   con- 


victed Mr.  Mackenzie  and  fined  him  £100,  and  ordered 
him  to  pay  twenty  g^uineas  costs ;  and  t^en  he  said: 
'*  I  found  also  as  a  &ct  that  the  informer,  the  present 
appellant,  was  not  guilty  of  corrupt  practices  ;  but  I 
considered  this  to  be  immaterial"  (referring  to  the 
Act  of  1839),  "and  I  adjudged  that  he"— that  is  to 
say,  Mr.  Hawke,  the  present  appelluit — "  should  not 
receive  any  part  of  the  penalties."  The  question 
in  this  case  arises  under  two  sections.  Under  seotion 
9  of  tbe  Act  of  1853,  **  one  half  of  every  pecuniary 
penalty  which  shall  be  adjudged  to  be  paid  under 
this  Act  shall  be  paid  to  the  informer,  and  tiie 
remaining  half  shall  be  applied  in  aid  of  the  poor 
rate."  If  the  matter  had  stood  there,  of  course  the 
appellant  would  have  been  entitied  to  succeed ;  but 
there  was  at  the  time  the  Metropolitan  Police  Courts 
Act,  1839,  s.  34,  of  which  enacts:  "And  whereas 
by  divers  Acts  tbe  moiety  or  other  fixed  portion  of 
the  penalties  to  be  thereby  recovered  is  directed  to 
be  adjudged  to  the  informer,  and  the  same  has 
been  found  to  encourage  the  corrupt  prac- 
tices of  common  informers;  for  prevention  thereof 
be  it  enacted  that  where,  by  any  Act  now  in 
force  or  hereafter  to  ba  passed,  a  moiety  or  other 
fixed  portion  of  the  penalty  or  penalties^  thereby 
imposed  is  or  shall  be  directed  to  be  paid  to  the 
informer,  not  being  the  party  aggrieved,  it  shall  be 
lawful  for  any  one  of  the  said  magistrates  before 
whom  the  conviction  shall  be  had  to  adjudge  that  no 
part,  or  such  part  only  of  the  penalty  as  he  shall  think 
fit,  shall  be  paid  to  the  informer."  Now,  the  learned 
magistrate  here  has  justiy  and  rightiy  in  the  interests 
of  uie  appellant  negatived  the  existence  of  oorropt 
practices,  and  he  has  found  that  there  were  none,  but 
he  has  exercised  a  discretion. 

Mr.  Avory  makes  two  points.  He  first  says  thai 
because  the  Act  of  1853  was  passed  some  fourteen 
years  later  than  the  Act  of  1839,  full  effect  must  be 
given  to  the  words  ''  one  half  shall  be  paid  to  tbe 
informer,"  and  that  it  is  an  enactment  inooniriwtent 
with  there  being  any  discretion  on  the  part  of 
the  learned  magistrate.  I  think  that  goes  too  far. 
Seotion  34  of  the  Act  of  1839  says  in  terms  it  is  to 
apply  to  Acts  hereafter  to  be  passed ;  and  it  further 
says  this,  it  is  to  apply  in  every  case  where  a  moiety 
in  or  shall  be  directed  to  be  paid  to  the  informer. 
The  words  are  express.  Therefore  to  the  main  argu- 
ment of  Wt.  Avory  I  am  not  able  to  accede. 

Then  he  said,  but  at  least  if  there  is  a  discre- 
tion, that  discretion  can  only  be  exercised  for  good 
cause,  and  that  good  cause  must  be  either  some- 
thing that  amounts  to  corrupt  practices,  or  some 
other  good  cause  which  the  magistaate  has  in  his 
mind,  and  whidi  can  be,  so  to  speak,  appreciated  by 
us.  Now,  I  think  it  is  quite  impossible  to  confine  it 
to  corrupt  practices.  I  may  say  parenthetically  that  I 
attach  no  importance  to  the  repeal  of  this  preamble 
of  the  section  by  the  Statute  Law  Bevision  Act.  I 
am  dealing  with  the  Act  as  though  it  had  not  been 
repealed,  but  the  motive  of  the  seotion  is  one  thing, 
the  enactment  is  another.  The  motive  is  that  it  had 
been  found  to  encourage  corrupt  practices,  bat| 
instead  of  limiting  the  enacting  part  to  the  case  of 
corrupt  practices,  the  Legislature  says  there  shall  be  a 
discretion.  Now,  I  wish  to  say  that  I  do  not  want  to 
lay  down  the  rule  that  the  magistrate  has  an  arbitrary 
discretion  which  he  can  exerdse  without  good  reason. 
I  think,  if  no  corrupt  practices  are  sui^B^ested  or 
established,  that  under  ordinary  otrcumstanoes  most 
certainly  the  magistrate  ought  to  give  the  informer 
half  the  penalty ;  but  it  seems  perfectly  impossible 
to  say  that  he  has  not  got  a  discretion  upon  other 
grounds,  and  I  can  wSl  imagine,  not  to  repeat 
the  cases  that  were  put  in  argument,  that  either 
from   the   amount   of   tiie   penalty   in   oases  thsi 
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hAT8  been  before  him,  or  other  considerfttions,  he 
might  be  of  opinion  that  the  informer,  who  was 
appearing  and  performing  a  public  duty,  ought 
not  to  make  a  profit  by  reoeiying  a  part  of  the 
penally.  At  any  rate,  I  think  it  ii  impoadble  for 
us  to  say  that  the  magistrate  had  no  discretion, 
and  I  oertainly  think  there  is  no  ffronnd  for  oar  inter- 
feriog  with  hu  discretion.  All  I  do  say  is  this,  that 
of  course  where  there  is  no  case  of  corruipt  practices 
the  magistrate  mutt  exercise  a  judidal  discretion  as 
to  whether  or  not  he  will  deprive  the  informer  of  his 
penalty.  But  I  think  we  should  be  wrong  if  we  were 
to  overrule,  or  attempt  to  overrule,  the  £scretion  of 
the  mai^strate  in  this  case,  there  being  no  ground 
for  c^  so  doing.  Therefore  I  think  that  the  appeal 
by  Mr.  Hawke  must  be  dismissed. 

Dabuno,  J. — ^I  am  of  the  same  opinion. 

CHA27NBiiL,  J.— I  am  of  the  same  opinion. 

Appeal  dismtBsed* 

Solicitors  for  the  appellant,  Malkin  &  Co. 


$rtbs  atouiud. 


{From  the  Supreme  Court  of  New  South  Wales,) 

Deo.  13. 
Wise  v.  Perpetual  Trustee  Co.  (Ldcitsd).  (a.) 
Club — Trustee — Indemnity — Position  of  members  of 

It  is  an  implied^  hut  fundcmewUd^  condition  in  the 
eontttitution  of  every  ordinary  dub  t?iat  the  members 
hereof  incar^  as  such,  no  liability  to  pay  anything 
beyond  their  aubseripiions  as  members^  either  to  the  dub 
funis  or  to  anyone  else. 

Consequently,  in  the  absence  of  any  express  provision 
to  the  contrary  in  the  rules  of  the  dub,  the  members  of  an 
ordinary  dub  are  not  personally  liable  as  such,  to 
indemnify  the  trustees  of  the  club  against  liabilities  in- 
eurrtd  by  the  latter  cu  sudi  trustees, 

Hardoon  v.  BeliUos,  49  W.  R.  209,  [1901]  A.  C. 
118,  distinguished. 

This  was  an  appeal  from  the  Supreme  Oourt  of  New 
South  Wales. 

The  facts  are  set  out  at  length  in  their  lordships' 
judgment 

Scott  Fox,  K.C.f  and  Shearman,  for  appellants. 

Baldane,  K.C.,  aud  C.  James,  for  respondents. 

The  judgment  of  their  lordships  (Lords  Mao- 
VAOHTEN  and  LiKDiiEY,  Sir  Ford  North,  Sir 
Arthur  Wilson,  and  Sir  John  Bonsbr)  was 
delivered  by 

Lord  LiNDLBT. — ^This  appeal  raises  the  extremely 
important  question  whether  the  members  of  an 
ordinary  dub  are  personally  liable  to  indemnify  the 
trustees  of  the  club  against  liabilities  incurred  by 
them  as  such  trustees,  where  there  is  no  rule  expressly 
impoeiog  such  liability  upon  the  members. 
The  undisputed  facts  are  shortly  as  follows : 
In  the  year  1886  certain  persons  including  a  Mr. 
Piling,  now  deceased,  formed  a  club  in  Sydoey,  New 
South  Wales,  which  was  known  as  the  Cerde  Fraocws. 
The  appellant  became  a  member  of  the  club  in  July, 
1886.  and  remained  a  member  of  the  club  until  its 
diisdiution.    In  January,  1887,    the   dub   adopted 

(a.)  Reported  by  0.  H.  Grafton,  Esq,  Barrister- 
at-Law. 


certain  rules,  the  12th  and  17th  of  which  were  as 
follows : 

**  12.  The  administration  of  the  affairs  of  the  dub  is 
entrusted  to  a  committee  elected  at  the  first  general 
meetiog  in  each  year.  The  duties  of  the  meuAers  of 
the  committee  are  purely  honorary. 

"17.  The  committee  disposes  of  the  funds  of 
the  sodety  and  has  full  power  to  talm  all  measures 
for  the  internal  management  which  it  may  deem 
necessary." 

Between  July  and  December,  1887,  it  was  con- 
sidered by  some  members  of  the  dub  that  the 
premises  then  occupied  by  the  dub  at  No.  50, 
Wynyard-square  were  too  small  and  steps  were  taken 
to  provide  increased  accommodation.  A  general 
meetiog  was  called  to  consider  the  subject;  and  a 
meeting  was  held  on  the  9th  of  December,  1887. 
Too  few  members  attended  to  bind  the  dub;  but 
the  subject  of  obtaining  a  lease  of  new  premises  of 
the  dub  was  cUscussed  and  ^e  members  present 
resolved  that  the  matter  be  left  in  the  hands  of 
M.  Ladiaume,  the  president  of  the  dub,  to  make 
the  best  arrangements  in  the  interests  of  the  dub; 
and  the  said  Lachaume  and  the  said  W.  H.  Paling  and 
Messrs.  Doublet  aud  Van  deYdde  were  appointed 
trustees  of  the  club. 

A  general  meeting  of  the  club  was  hdd  on  the  13th 
day  of  January,  1888,  at  which  the  minutes  of  the 
meeting  of  the  9th  day  of  December,  1887,  were  read 
and  confirmed. 

On  the  12th  day  of  July,  1888,  the  above-men- 
tioned Mesirs.  Paling,  Lachaume,  Doublet,  and  Van 
de  Yalde  became  lessees  of  certain  premises  known  as 
50,  Wynyard-square  and  9,  Wynyard-lane  for  a  term 
of  ten  years  from  the  9th  day  of  July,  1888,  at  a 
rental  of  £555  per  annum  and  subject  also  to  certain 
onerous  covenants  set  out  iu  the  said  lease.  After 
the  execution  of  this  lease  the  above-mentioned 
premises  were  used  for  the  purposes  of  the  dub  aud 
the  dub  remained  in  possession  thereof  until  it  was 
dissolved.  In  July,  1888,  after  the  execution  of  the 
lease  the  old  rules  of  the  dub  were  repesled  and  new 
rules  were  adopted.  The  3rd,  4th,  14th,  and  15fh 
were  as  follows : 

*<3.  The  property  of  the  dub,  subject  to  the 
liabilities  thereof,  shall  bdong  to  the  members  for  the 
time  being. 

**  4.  No  member  shall  by  reason  of  his  membership 
have  any  transmissible  or  assi^pable  interest,  by 
operation  of  law  or  otherwise,  in  any  of  the  property 
of  the  dub.  On  an^  member  ceasing  by  death, 
resignation,  or  otherwise  to  be  such,  all  his  interest 
shall  sor^ve,  accrue,  and  bdong  to  the  other 
members  for  the  time  bdng. 

<'14.  The  affairs  of  the  dub  shall  be  under  the 
management  of  the  following  office  bearers — ^viz.:  a 
president,  vice-president,  four  trustees,  a  committoe, 
and  a  treasurer. 

*<  15.  All  purdiases,  investments,  leases,  convey- 
ances, securities,  or  contracts,  by,  to,  or  on  behalf  of 
the  dub,  shall  be  made,  taken,  or  entered  into  in  the 
names  of  the  trustees.  All  the  real  and  personal 
property  of  the  dub  shell  be  vested  in,  and  shall  be 
hdd  by  them  upon  trust  for  the  members  for  the 
time  being,  and  shall  (except  as  to  the  real  pro- 
perty) be  subject  to  the  disposition  of  the  committee, 
whose  order,  certified  in  writing  under  the  band  of 
the  chairman  of  the  day,  and  attested  by  the 
secretary,  sball  be  obligatory  upm  aod  a  justifica- 
tion to  the  trustees  as  to  making,  takiog,  or  entering 
into  any  such  purchase,  investment,  lease,  convey- 
ancCi  security,  or  contract,  or  any  dispossi  of  auy 
personal  property  vested  in  them  as  such  trustees. 
And  the  orders  of  the  committee  certfied  in  like 
manner  as  to  any  purcbases  necessary  for  carrying 
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on  the  intenial  maoagement  of  the  dab  shall  also  be 
obligatory  upon  and  a  JQstifioatioii  to  the  trosteee  for 
makiDg  the  same.  The  real  property  of  the  olub 
ahall  not  be  dealt  with  exoept  by  the  resolution  of  a 
general  or  spedal  general  meeting  of  the  members 
of  the  olab." 

The  mles  prescribed  the  entrance  fees  and  sub- 
soriptions,  but  there  was  no  rule  imposing  any 
liability  on  any  of  the  members  to  pay  more. 

The  dub  oontinued  to  exist  until  February,  1891, 
when  it  was  dissolved.  It  had  eighty  members  when 
the  lease  was  obtained  and  ninety  more  joined 
afterwards. 

In  April,  1891,  the  above-mentioned  lessees  sub- 
let the  premises  comprised  in  the  lease  of  the  12th  of 
July,  1888,  to  the  Cosmopolitan  Club  Co.  for 
the  unexpired  portion  of  the  ten  years*  term  less  one 
day,  the  underlessees  covenanting  to  pay  the  same 
rent  and  perform  the  leasees*  oovenauts.  The  Cosmo- 
politan Club  Co.  rf  mained  in  possession  until  January, 
1894,  and  pvid  the  rent  up  to  tiiat  date,  when  they 
went  into  liquidation.  The  leasees  then  re-entered 
into  possession  of  the  premises  and  from  time  to  time 
re-let  them,  giving  the  dub  the  benefit  of  all  rentals 
received.  Fmally  all  the  trustees,  exoept  the  said 
William  Henry  Paling,  being  unable  to  pay  the  rent, 
the  said  Paling  in  his  Ufetime,  and  his  executors  (the 
respondeots  to  this  appeal)  after  his  death,  paid  under 
the  lesees'  coveoants,  various  sums  amounting  in  the 
aggregate  to  £2,350  or  thereabouts  in  excess  of 
moneys  received  by  them  by  sub-letting  the  premises. 

On  the  22ad  of  April,  1897,  the  executors  of  the 
said  William  Henry  Paling,  deceased,  filed  a  state- 
ment of  daim  in  an  action  in  the  Supreme  Court  of 
New  South  Wales  in  equity  against  certain  members 
of  the  dub  sdected  to  represent  them  all,  and  the 
plaintiffii  prayed  as  follows : 

"(1)  That  it  mav  be  dedared  that  all  persons  who 
were  members  of  the  said  Cerde  Frangais  on  the  12th 
of  July,  1888,  and  all  persons  who  became  membm 
of  the  same  Cerde  Fran^ais  subsequent  thereto,  and 
the  personal  representatives  of  any  such  persons 
respeotivdy  who  are  now  deceased  became  and  are 
jointly  and  severally  liable  to  contribute  to  and 
mdemnify  the  plaintiffs  and  the  estate  of  the  said 
William  Henry  Paling  agaiost  the  rent  paid  and 
expenses  incurred  by  the  said  William  Henry  Paliog 
during^  his  lifetime  and  by  the  plaintiffii  since  his 
death  in  respect  of  ^e  said  lease  and  the  covenants 
thereof  and  the  future  rent  and  expenses  to  which  the 
plaintifEs  as  executors  of  the  said  William  Henry 
Paling  are  or  may  become  liable  under  the  said  lease 
and  the  covenants  thereof,  and  that  the  defendants 
and  all  such  other  persons  and  represeatatives  as 
respectively  aforesaid  may  be  jointiy  and  severally 
decreed  to  repay  to  the  plaintiffa  and  indemnify  them 
against  such  rent  and  expenses  with  interest  on  the 
same  at  such  rate  as  this  honourable  court  shall  direct 
and  also  to  pay  the  plainbfEs'  cost  of  suit. 

"  (2)  That  an  account  be  taken  under  the  direction 
of  tiliiB  honourable  court  of  the  rent  and  expenses 
respectively  aforesaid. 

'*  (3)  That  an  inquiry  may  be  directed  as  to  the 
persons  constituting  the  said  several  dasses  of  mem- 
bers and  whether  any  and  which  of  such  persons  are 
dead  and  if  so  who  are  their  respective  legal  personal 
representatives." 

The  appellant  was  not  a  party  to  the  said  suit  nur 
was  he  served  with  notice  of  the  said  statement  of 
daim  nor  of  the  proceedings  therein.  In  tiie  state- 
meat  of  claim  the  plaintiffs  set  out  the  various  classes 
of  members  which  eadi  defendant  was  to  represent. 
They  were  as  follows: 

('.)  a'fieokett  as  representing  members  of  the 
committee  at  the  time  of  the  making  of  the  lease. 


(ii.)  Fesq  as  representing  members  of  the  dnb 
present  at  the  general  merang  of  the  13fch  day  of 
January,  1888. 

(iiL)  Bume  as  representing  members  at  the  time 
when  the  lease  was  made,  bat  who  were  not  present 
at  the  meeting  of  the  13th  day  of  January,  1888. 

(iv.)  Wooloott-Waley  as  representing  members  of 
the  committee  at  a  date  subsequent  to  the  lease  being 
made. 

(v.)  Henderson  as  representing  the  members  of  the 
dnb  dected  at  a  date  subsequent  to  the  date  of  the 
lease. 

On  the  25i;h  day  of  May,  1897,  llanninf^,  Chief 
Judge  in  Bqui^,  made  an  order  authorismg  the 
above-mentioned  defendants  to  defend  the  prmeed- 
ings  respeotivdy  on  behalf  of  the  above  specified 
dasses.  The  appdlaat  was  not  served  wiiih  and  was 
no  party  to  the  said  order. 

On  the  27th  day  of  October,  1898,  Simpson,  Chief 
Judge  in  Equity,  made  a  decree  dismissiiu^  the  sdt 
agamst  the  defendants  Woolcott-Waley  and  Header- 
son  with  costs,  and  dedaring  {inter  alia)  that  the 
defendants  a'Beckett,  Fesq,  and  Borne  and  all  other 
persons  who  were  members  on  the  12ih  day  of  July, 
1888,  and  who  aisented  to  or  subsequently  ratified 
the  action  of  the  trustees  of  the  dub  in  taking  the 
lease  of  that  date  are  and  eadi  of  them  is  boond  to 
indemnify  the  late  William  Henry  Paling  and  his 
estate  asainst  the  rent  and  other  moneys  paid  by  the 
said  WiUiam  Henry  Paling  or  his  execators  nnderthe 
said  lease.  By  the  said  order  it  was  further  dedded 
that  the  master  in  equity  should  inquire  as  to  what 
persons  were  liable  to  contribute  on  the  basis  of  the 
above  decree. 

On  the  5th  day  of  Ai^gost,  1899,  the  defendants 
gave  notice  to  the  appdlant  that  the  master  in  equity 
was  proceeding  to  settle  the  said  list  and  that  the 
appellaat's  name  had  beoi  submitted  to  the  maitec 
for  indusion  therein. 

On  the  2dth  day  of  August*  1899,  the  appellant 
filed  an  affidavit  objecting  to  his  indusiou  in  the  said 
list  and  on  the  21st  day  of  November,  1899,  the 
appdlant  filed  a  notice  of  further  objections. 

in  November,  1899,  evidence  was  taken  upon 
the  said  matter,  and  the  master  found  that  the 
appdlant  had  assented  to  or  ratified  the  action 
of  the  trustees  in  taking  the  lease  and  that  hs 
ought  to  indemnify  the  plaintiffii  with  costs  to 
be  taxed  ,*  and  on  the  15th  day  of  December,  1899, 
the  master  made  a  separate  certmcate  to  that  effect. 
On  the  15th  day  of  February,  1900,  the  appellant 
took  out  a  summons  to  vary  the  master's  cert^jate. 
The  said  summons  was  heard  by  the  Chief  Judge  in 
Equity;  and  on  the  5th  day  of  March,  1900,  the  said 
summons  was  dismissed  with  costs. 

On  the  19th  day  of  March,  1900,  tho  appdlant 
filed  a  notice  of  appeal  against  the  said  order  to  tiie 
full  court ;  and  on  the  23rd  day  of  July,  1900,  the 
said  appeal  was  dismissed  with  costs. 

The  present  appeal  is  from  these  last  orders.  There 
is  no  appeal  from  the  decree  of  the  27th  of  October, 
1898.  In  the  case  lodged  by  the  appellant  he  stated, 
and  his  oounsd  repeated  before  their  lordships,  that 
the  appellant  was  always  willing  to  share  with  ail  the 
other  members  of  the  dub  the  liabilities  nnder  the 
said  lease,  but  as  the  form  of  the  suit  and  the 
dedarations  in  the  decree  rendered  only  four  or  fire 
persons  liable  to  make  good  a  sum  whidi  (by  the 
addition  of  costs)  amounted  to  over  £6  000,  hs 
objected  and  objects  to  take  upon  himself  an 
individual  liability  not  shared  by  other  members  of 
the  dub. 

The  decree  of  the  27th  of  October,  1898  was  not 
made  upon  the  broad  ground  that  the  members  of 
the   dub   as   cestuU    que   truBimt   ware   boond  to 
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indemnify  their  trustees,  it  was  made  upon  the 
theory  that  only  those  members  of  the  dub  ware 
UaUe  to  indemnify  the  plaintifb  who  had  assented 
to  or  ratified  the  taldnff*  of  the  lease;  and  the 
master's  oertifioate  fouiS  that  the  appellant  had 
assented  to  and  ratified  it.  The  chief  judge  refused 
to  vary  the  oertifioate,  thinking  it  riff ht.  The  full 
oourt  on  appeal  affirmed  the  decision,  but  not  unani- 
moudy  nor  on  the  same  grounds.  The  Chief  Justice 
oonsidered  it  proved  ^at  the  appellant  had  become 
one  of  the  eesiuis  que  Wuatent  of  the  lease  and  was 
therefore  liable  to  indemnify  the  plaintiflb.  Cohen, 
J.,  considered  that  the  appellant  had  assented  to  and 
ratified  the  taJdnff  of  tbe  lease,  and  had  therefore 
become  liable.  Owen,  J.,  differed.  He  thought 
the  master's  certificate  wrozig  and  that  the  appellant 
ought  to  succeed. 

With  respect  to  the  appellaufs  assent  or  ratification 
to  the  taking  of  the  lease  much  discussion  took  place 
as  to  what  was  meant  in  this  case  by  ratification^  and 
it  was  contended  that  no  ratification  as  distinguished 
from  approval  could  be  established.  It  is  not,  how- 
ever, necessary  to  do  more  than  to  say  that  it  became 
plain  to  their  lordships  when  the  evidence  had  been 
examined  that  although  there  was  ample  evidenca  to 
prove  that  the  appellant  knew  that  a  lease  had  been 
taken  for  the  dub  and  that  the  dub  had  the  use  of 
the  property  and  that  the  lease  misht  become  a 
burden  to  the  dub,  yet  that  the  appellant  had  done 
nothing  whatever  to  incur  any  liability  to  indemnify 
the  trustees,  unless  such  UabiUty  attached  to  him  as 
a  member  of  the  dub  and  as  one  of  the  eestuU  que 
fruetent  of  the  lessees.  It  further  appeared  to  thnir 
lordships  to  be  proved  that  notwithstandiuflr  the 
irregularities  of  the  meeting  of  Deoember,  1887,  and 
the  doubts  thrown  on  the  legal  validity  of  its  subse- 
quent confirmation,  yet  that  tiie  members  of  the  dub 
generally  and  the  appdlant  with  the  others,  through 
the  committee  of  mansgament  and  otherwise,  so  far 
assented  to  what  had  been  done  as  to  have  become 
ceshiis  que  truitent  of  the  lessees.  Their  lordships 
were  satisfied  that  the  rdation  of  trustee  and  cestui 
que  truet  had  been  created.  It  follows  from  this  that 
the  lessees  as  trustees  were  entitled  to  be  indemnified 
out  of  any  property  of  the  dub  to  which  their  lien  as 
trustees  extended.  But  the  evidence  against  the 
appeUant  did  not  prove  anything  more  than  the 
existence  of  the  above  rdation ;  and  their  'lordships 
intimated  that  in  their  opinion  the  real  question  for 
decision  was  whether  the  appellant  was  liable  to 
indemnify  the  trustees  under  tiie  circumstances  thus 
proved.  This  view  was  ultimatdy  accepted  by 
counsel,  and  their  lordships  do  not  therefore  think  it 
necessary  to  allude  further  to  the  evidtnoe  on  the 
present  occasion. 

In  Eardoon  v.  Belilio9j  49  W.  B.  209,  [1901]  A.  a 
118,  this  board  had  to  consider  the  right  of  trustees  to 
be  indemnified  tiry  their  ceetuis  que  truttent  against 
liabilities  incurred  by  the  trustees  by  holding  trust 
property.  The  right  of  trustees  to  such  indemnity 
was  recognized  as  wdl  established  in  the  simple  case 
of  a  trustee  and  an  adult  cestui  que  trust.  But,  as  was 
then  pointed  out,  this  prindple  by  no  means  applies 
to  all  trusts  and  it  cannot  be  applied  to  cases  in  which 
the  nature  of  the  transaction  ^dudes  it. 

dubs  are  associations  of  a  peculiar  nature.  They 
are  iodeties  the  members  of  which  are  perpetually 
changing.  They  are  not  partnerships ;  they  are  not 
associations  for  gain;  and  the  feature  which  dis- 
tinguishes them  from  other  sedeties  is  that  no 
member  as  such  becomes  liable  to  pay  to  the  funds  of 
the  society  or  to  anyone  dse  any  money  beyond  the 
subscriptions  required  by  the  rules  of  the  dub  to  be 
paid  so  long  as  as  he  remains  a  member.  It  is  upon 
this  fundamental  condition,  not  uiually  expressed,  but 


understood  by  everyone,  that  dubs  are  formed  ;  and 
this  distinguishing  feature  has  been  often  judicially 
recognized.  It  has  been  so  recognized  in  actions 
by  creditors  and  in  winding-up  proceedings:  see 
Fkmyng  v.  Hectwr,  2  M.  ft  W.  172;  In  re  St, 
Jamea'  Club,  2  De  G.  M.  &  G.  383.  Apart  from 
an  observation  of  Lord  St  Leonards  in  the  last 
case,  and  whidi  observation  is  in  favour  of  the 
appellant,  the  only  reported  case  in  which 
a  court  has  had  to  consider  the  application 
to  a  club  of  this  right  to  indemnity  is  MinniU  v. 
Lord  Talbot,  7  L.  E.  Ir.    407.    In  that 


members  of  a  club  who  had  guaranteed  the  repay- 
ment of  money  borrowed  for  the  dub  sought  indem- 
nity not  only  out  of  the  property  of  the  dub  but  from 
the  membm  personally.  The  oourt  which  had 
already  given  effect  to  thdr  lien  (see  1  L.  R  Ir. 
143)  afterwards  made  an  additional  order  and  inquiry 
similar  to  those  made  in  this  case.  The  grounds  upon 
which  this  addition  to  the  original  decree  was  nunde 
do  not  appear;  nor  does  it  appear  what  were  the 
grounds  on  which  any  member  was  hdd  to  have 
incurred  Hability  nor  indeed  whether  any  member 
had  iocurred  such  liability.  .  This  case  does  not  there- 
fore assist  thdr  lordships  on  the  present  occasion. 

The  question  now  to  be  dedded  may  be  regarded 
as  not  yet  covered  by  authority ;  and  a  choice  must 
be  made  between  dther  ignoring  the  essential 
features  of  a  dub  or  holding  that  the  general  rule 
established  in  Eardoon  v.  BdHios  is  inapplicable  to 
such  a  body  of  persons.  Their  lordships  fed  no 
diffioulty  in  making  this  choice.  The  trustees  of  a 
dub  are  the  last  persons  to  demand  that  tlie  funda- 
mental conditions  on  which  their  eestuis  que  trusteal 
have  become  such,  shall  be  completely  ignored. 

The  appellant  in  this  case  is  not  in  their  lordships' 
opinion  under  any  legal  or  equitable  obl^^tion  to 
pay  or  contribute  anything  towards  the  indemnity 
of  the  plaintiffii ;  but  he  has  offered  to  do  so,  and 
the  plaintiffs  are  not  satisfied  with  his  offar.  Their 
endeavour  to  obtain  more  is  to  be  regretted  and 
cannot  succeed.  This  may  seem  hard  on  the  trustees ; 
but  they  have  only  themselves  to  blame  for  their  own 
imprudence  in  not  seeing  to  their  own  safety.  A 
dedsion  in  their  favour  would  not  only  be  hard  on 
tiie  members  of  the  dub,  but  would  be  inconsistent 
with  the  terms  on  which  they  became  members. 

Their  lordships  will  therefore  humbly  advise  his 
Majesty  to  set  aside  the  certificate  of  the  master  and 
to  reverse  the  orders  of  the  5th  of  ICarch,  1900,  and 
the  23rd  of  July,  1900,  with  costs. 

The  respondents  will  pay  the  costs  of  the  appeal. 

Solidtors,  Oeorge  Blade  ;  Kimbers  &  Boatman, 


Dec.  12,  19. 


OEouil  of  AppeaU 

Appeal.  j 

(Collins,  M.B.,  and  Bomer  and  > 

Mathew,  L.JJ.)  j 

LosH  V,  BiOKA&D  Evans  ft  Co.  (Limited),  (a.) 

Master  and  servant — Employers'  liability — Accident — 
Compensation  —  Empkyment  —  Injuries  received  by 
applicaivt  starting  engine — No  part  of  applicant's  duty 
to  start  or  stop  engine — "  Accident  arising  out  of  or 
in  the  course  of"  applicant* s  employment  —  Work' 
men's  Compensation  Act,  1897,  s.  1  (i.). 

The  applicant  was  employed  as  a  brow  girl  at  the 

(a.)  Beported  by  BBSEiirE  Beid,  'Esq.,  Barrister-. 
at-Law. 
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res'pondeM  colliery  pit,  and  her  work  as  sttch,  tww  to 
pick  out  rubbish  from  the  coal  as  it  was  slowly  moved 
along  on  a  belt  to  the  vrngons.  It  was  found  as  a  fact  by 
the  county  court  judge  that  it  was  no  part  of  the  duiy 
of  the  girls  who  did  this  work  to  start  or  stop  the  engine 
which  worked  the  band,  and  that  the  applicant  on  the 
occasion  in  question  was  told  by  the  other  girls  not  to 
touch  the  engine.  The  man  whose  duty  it  was  to  start 
the  engine  being  at  the  moment  absent,  the  applicant 
started  tJie  engine  herself ^  and  her  dress  catching  in  the 
whed  she  was  drawn  in  and  seriously  injured. 

Held,  by  CoLLms,  M.B.,  and  Bomieb,  L.  J.  (Mathkw, 
L.J.,  dissenting),  that  as  the  county  court  judge  had 
found  as  a  fact  that  it  was  no  part  of  the  applicants 
duty  to  stop  or  start  the  engine,  and  as  there  was  evidence 
to  justify  such  finding,  t?^e  cu:cident  did  not  arise  out  of 
or  in  the  ocmrse  of  her  employment  with  the  respondents. 

Per  Mathbw,  L.J.,  that  there  was  no  evidence  to 
support  the  finding  that  it  was  no  part  of  the  applicant's 
duty  to  touch  the  engine. 

Lowe  V.  PearsoD,  47  W.  E.  193,  [1899]  1  Q.  B.  261, 
followed. 

This  was  an  appeal  from  an  award  of  his  Honour 
Judge  Sband  at  l£e  St.  Helens,  Widnes,  County  Court, 
in  an  arbitration  under  the  Workmen's  Compensation 
Act,  1897. 

The  applicant  was  a  <*brow"  girl,  and  had  been 
employed  l^  the  respondents  at  their  Lee  pit  at 
Haydook  for  a  fortnight,  and  her  duty  on  the  day  of 
the  accident  was  to  pick  out  from  the  coal  as  it 
passed  along  on  a  *'  bimd  "  the  slate  and  dirt  before 
the  coal  was  discharged  into  wagons. 

During  the  day  the  band  engine  had  to  be  stopped 
and  started  again  several  times.  The  applicant  had 
herself  stopp^  or  started  it  about  three  times. 

During  the  temporary  absence  of  the  man  in  charge 
of  the  engine — a  man  named  Dixon — the  applicant, 
hearing  uie  signal  to  start  the  engine,  started  it 
again,  and  in  doing  so  her  dress  was  caught,  and  she 
sustained  serious  iujuries. 

The  county  court  judge  found  that  the  accident 
did  not  arise  out  of  or  in  the  course  of  the  applicuit's 
employment,  and  he  accordingly  made  his  award  in 
favour  of  the  respondents. 

The  applicant  appealed,  and  on  the  original  hearing 
of  the  appeal  the  court  directed  that  the  case  should 
go  back  to  the  county  court  judge  in  order  that 
he  might  prepare  a  statement  of  we  grounds  of  his 
decision. 

The  c  unly  court  jud^e  made  the  following  report : 
<*  I  found  as  facts  that  the  applicant  was  on  the  day 
of  the  accident  employed  by  the  respondents  at  their 
Lee  pit  as  a  brow  girL  At  such,  her  duty  was  to 
pick  out  *bs8s'  from  the  'slack,'  while  it  passed 
over  a  band  which  discharged  the  slack  into  rail- 
way wagons.  The  band  was  worked  by  a  steam 
engine  wiiidh  was  stopped  and  started  by  tmrning  a 
wheel.  In  starting  the  engine  it  was  frequently 
necesaary  to  go  some  distance  into  the  machinery  in 
order  to  pull  the  fly-wheel  round.  Thomas  Dixon  was 
the  man  in  charge  of  the  belt  eng^e.  It  was  no  part  of 
the  duty  of  the  applicant  to  touch  or  interfere  with 
the  belt  engine.  On  the  8th  of  March,  1899,  the  pit 
had  become  Uocked.  Dixon,  having  stopped  his 
engine,  had  gone  to  assist  the  shunt  man  in  order  to 
set  the  pit  working  again.  While  Thomas  Dixon 
was  away  the  applicant,  clothed  in  a  skirt,  having 
heard  a  signal  which  referred  to  the  engine,  went  to 
the  belt  engine.  In  pullin£[  the  large  fiy-wheel 
round  to  start  the  engine  she  became  caught  in  the 
machinery  and  was  injured.  Several  of  tee  girls  at 
work  on  tiie  belt,  seeing  the  applicant  going  to  the 
engine,  told  her  not  to  touch  it.  The  applicant,  who 
had  been  at  the  pit  a  fortnight,  had  not  nerself  been 


warned  by  Dixon  not  to  touch  the  engine,  but  the 
girls  who  told  her  not  to  do  so  had  received  express 
instructions  to  that  efBect  The  operation  of  setting 
the  engine  in  motion  was  a  dangerous  one  and 
unfitted  for  a  woman  clothed  in  a  skirt.  At  the  date 
of  my  award,  the  10th  of  January,  1899,  the  caie  of 
Lowev.  Pearson,  47  W.  R.  193,  [1899]  1  Q.  B.  261, 
had  just  been  decided.  Acting  upon  that  decision  I 
was  of  opinion  that  the  applicant's  duty  being  to 
pick  bass  &om  the  belt,  and  having  been  told  not  to 
touch  the  engine,  the  accident  could  not  be  held  to 
have  arisen  out  of,  or  in  the  course  of,  her  employ- 
ment."  - 

The  appeal  was  re-argued  on  the  12th  of  December, 
when  judgment  was  reserved. 

F.  H.  Mellorj  for  the  applicant. 

Buegg,  K.C.,  and  S.  E.  Leonard,  for  the  respon- 
dent. 

Dea  19.— Collins,  M.B.— In  this  case  the  county 
court  judge  has  held  that  the  applicant  is  not  entitied 
to  compensation,  on  the  ground  that  the  accident  did 
not  arise  out  of  or  in  the  course  of  her  employment. 
The  question  we  have  to  decide  is  whether,  on  the  evi- 
dence as  to  the  way  in  which  the  accident  happened,  the 
respondents  are  liable  to  pay  her  compensation,  and 
that  depended  upon  whether  the  accident  arose  out  of 
and  in  we  course  of  the  applicant's  employment  with 
the  respondents.    It  is,  then,  a  question  really  purely 

o^  *»ot.  , .  ,   „ .  .  v  a 

The  principle  in  such  cases  whmh  this  court  had 
laid  down  is  that  in  every  instance  where  the  judge 
decided  a  matter  of  fact  on  evidence  that  was  capable 
of  supporting  his  finding,  then,  unless  this  involved 
a  misdirection  on  a  matter  of  law,  his  decision  cannot 
be  questioned  hy  this  court.  Here  the  county  court 
judge,  on  the  invitation  of  this  court,  has  given  his 
reasons  for  his  decision.  It  is  clear  that,  as  an  employer 
is  at  hberty  to  define  the  sphere  of  duty  of  his  work- 
men, and  to  divide  the  labour  of  his  workmen  into 
mere  labour  and  skilled  labour,  if  a  workoian  in  the 
former  cUiss,  without  experience,  voluntarily  under- 
took to  do  something  in  the  latter  class,  and  an  accident 
happened,  the  workman  was  doing  something  which 
was  not  in  the  course  of  his  employment.  Here  the 
applicant's  own  evidence  did  not  furnish  any  suggestion 
that  hersphere  of  duty  extended  beyond  the  simple 
work  of  picking  <*  bass  "  out  of  the  coal  The  case  of 
Lou^  V.  Pearson  decides  that  a  workman  employed  in 
one  sphere  of  work  cannot  make  his  master  liable  for 
injuries  accidentally  received  by  him  while  aotinff  in 
another  sphere.  The  question  of  how  far  one  sphere 
is  marked  off  from  another  is  a  question  of  fact 
Beading  the  report  of  the  learned  county  court  jndge 
it  is  dear  that  he  finds  as  a  fact  that  it  was  no  ptft  of 
the  applicant's  duty  to  start  the  belt  engine  and  that 
she  was  told  not  to  touch  it.  In  my  opinion  there  is 
evidence  justifying  the  county  court  judge  in  finding 
as  he  did,  and  we  ought  not  to  interfere  with  his 
decision. 

BoMBB,  LJ.— I  agree  with  the  judgment  delivered 
by  the  Master  of  the  Bolls,  and  for  the  reasons  he  hu 
stated  I  think  this  appeal  fails. 

Mathbw,  L  J.— I  regret  that  I  cannot  conoor  in 
the  judgment  of  the  other  members  of  the  conri. 
The  sole  question  here  is  whether  on  the  evidence 
the  accident  is  shown  to  be  one  that  within  the 
meaning  of  the  section  reasonably  construed,  was  one 
that  *' arose  out  of  and  in  the  coarse  of"  the 
appUoant's  employment.  Now  that  is  an  elastic 
phrase,  and  in  my  judgment  covers  the  present  case. 
For  the  masters  it  was  said  that  it  did  not.  Why  P 
They  said  it  was  no  part  of  the  ghrl's  duty  to  handle 
the  engine.    But  there  is^nothing  in  the  Act  limitnig 
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tha  liability  of  the  mastert  to  acddents  that  oocnr  to 
workmen  doing  that  only  which  it  was  their  express 
daty  to  perform.  Tbe  oounty  oourt  judge,  in  the 
reasons  which  he  gave  for  his  decision,  said  there  was 
evidence  that  led  him  to  hold  that  it  was  no  part  of 
the  applicant's  daty  to  touch  or  interfere  with  the 
engine.  I  have  read  all  the  evidence  in  the  case,  and 
I  oannot  see  any  evidence  of  the  existence  of  any  duty 
on  the  part  of  the  applicant  not  to  stop  or  st^  tbe 
engine.  She  was  not  told  in  express  terms,  at  the 
time  when  she  was  eogaged,  that  she  was  not  to  stop 
or  start  the  engine.  It  was  admitted,  iodeed,  that 
she  never  received  any  precise  directions  on  the 
matter.  The  respondents  had  means  of  knowing 
what  ordinarily  went  on  when  the  girls  were  at  work, 
and  the  evidence  showed  that  it  was  the  nsnal  practice, 
when  the  man  Dixon  was  away,  for  the  girls  to  obey 
the  signals  and  stop  or  start  the  engine.  For  this 
reason  I  think  the  ooonty  conrt  judge's  finding  is  not 
supported  by  the  evidence,  and  I  therefore  with  regret 
take  the  unusual  course  of  differing  from  my  brethren 
on  a  question  as  to  the  effect  of  evidence,  but  although 
my  decision  does  not  alter  the  result  of  this  appeal 
I  feel  bound  nevertheless  to  express  my  opinion. 

Solicitor  for  applicant,  Charles  RuaseU  &  Co.,  for 
Biley,  St.  Helens. 

Solicitor  for  respondents,    W.  Norton  EUm,    for 
Edwin  Peace,  LiverpooL 


From  Ohan.  Div.  ■ 

(Yaughan  Williams,  Stirling,  and  [  Dec.  18. 

Oozens-Hardy,  L.JJ.}  ) 

Baston  v.  Istbd.  (a.) 

Light — Ancient  lights — Consent  or  agreement— Window 
—Skylight—Prescription  Act  (2  <fc  3  WUl.  4,  c.  71), 
s,  3. 

In  1873  the  pr^J'Cessor  in  title  of  the  plaintiff  erected 
a  conservatory  abutting  on  the  defendant's  property ^  and 
entered  into  an  agreement  with  the  defendant* s  predecessor 
in  tide  whereby  he  agreed  to  pay  one  shilling  a  year  to 
defendants  predecessor  for  allowing  the  window  of  his 
conservatory  to  overtook  and  open  on  to  the  defendants 
property.  The  sloping  top  of  the  conservatory  was  of 
gkaed  glassy  as  also  was  the  whole  of  the  vertical  side 
adjoining  the  defendants  property  above  a  few  feet  from 
the  ground.  Portions  of  the  glazied  side  of  the  conserva- 
tory were  movable^  so  that  when  opened  they  overhung  the 
defendants  property.  The  yearly  rent  was  duly  paid 
v,ntil  1888,  when  the  conservatory  was  converted  into  a 
passage  or  corridor^  the  sloping  top  of  the  conservatory 
being  rained  and  giving  light  to  and  forming  the  roof 
of  Ae  corridor.  The  defendant  erected  certain  buildings 
which  obstructed  the  access  of  light  to  the  corridor 
through  the  glazed  roof.  The  plaintiff  brought  an  action 
for  an  injunction  and  damages, 

Held,  that  the  loord  "window**  in  the  agreement 
referred  to  the  sloping  roof  of  the  conservatory  as  well 
as  the  vertical  side.  Consequently  the  light  was  enjoyed 
only  by  virtue  of  the  said  agreement^  which  was  a  consent 
or  agreement  within  the  meaning  of  section  3  of  the 
Prescription  Aet^  and  therefore  the  action  faUed. 

Decision  o/ Joyce,  J.  (60  W.  R,  472),  affWmed, 

This  was  an  appeal  from  a  decision  of  Joyce,  J. 
(reported  60  W.  B.  472),  who  had  dismissed  an  action 
brought  by  the  plaintiff,  who  was  the  owner  and 
occupier  of  certain  premises  known  as  the  Gk>lden 

(a.)  Beported  by  J.  L  Stibuno,  Bsq.,  Barrister- 
at-Law. 


Fleece  Hotel,  Ck>mmercial-road,  Portsmouth,  against 
the  defendant,  who  was  the  owner  and  occupier  of 
adjacent  premises  in  the  same  road,  in  respect  of  the 
obstruction  by  the  defendant  of  the  access  of  light 
ever  a  yard  at  the  back  of  his  premises  to  a  window 
or  skylight  over  a  passage  or  corridor  on  the  north 
side  of  the  plaintiff's  hotel. 

The  plaintiff  alleged  in  his  statement  of  claim 
that  the  skylight  was  an  aocient  light,  and  that  free 
and  unobstructed  access  thereto  of  light  had  been 
enjoyed  as  of  right  for  twenty  years  and  upwards 
without  interruption  prior  to  the  commencement  of 
the  action. 

The  defendant  did  not  admit  that  the  said  skylight 
was  an  ancient  light,  or  that  free  and  unobstructed 
access  thereto  of  light  had  been  enjoyed  as  of  ri^ht 
for  twenty  years  iiHlthout  interruption  before  action 
brought ;  and  he  denied  that  the  buildings  recently 
erected  by  him  (in  respect  of  which  the  action  was 
brought)  seriously  obstructed  the  access  of  lig^^t  to 
the  plaintiff's  skylights 

The  window  or  skylight  in  question  was  inclined  at 
an  angle  of  somewhat  less  than  forty-five  degrees  to 
the  plane  of  the  horizon,  and  at  somewhat  more  than 
forty-five  degrees  to  tiie  vertical  plane,  and  its 
northern  or  lower  side  was  practically  on  the 
boundary  line  between  the  plaintiff's  and  defendant's 
properties. 

TbSus  window  or  skylight  originally  formed  the 
sloping  top  of  a  conservatory  erected  oy  the  plain- 
tiirs  predecessor  in  title  in  the  year  1873  on  the 
northern  side  of  the  hotel  and  abutting  on  the 
defendant's  property.  This  top  was  entirely  glased, 
as  was  the  vertical  side  of  the  conservatory  adjoining 
the  defendant's  property  to  within  a  few  feet  of  the 
ground.  Portions  of  the  gbused  side  of  the  con- 
servatory, amounting  to  less  than  one  half  thereof, 
were  movable,  and  opened  out  in  such  a  way  as  to 
overhang  the  defendant's  property.  The  rest  of  the 
side  and  the  glazed  top  were  immovable  and  could 
not  be  opened. 

In  the  year  1873,  at  the  time  when  the  conservatory 
was  built,  an  agreement  in  writing  was  entered  into 
between  the  predecessors  in  title  of  the  plaintiff  and 
the  defendant,  but  was  only  signed  by  the  plaintiff's 
predecessor  in  title. 

This  agreement,  which  was  dated  the  13th  of  June, 
1873,  was  as  follows :  *'  I  hereby  a^ree  to  pay  Mr. 
Isted,  of  No.  43,  Oommercial-road,  Landport,  the 
sum  of  one  shilling  a  year  as  an  acknowledgment  for 
allowing  the  window  in  my  conservatory  adjoining 
to  open  on  to  and  overlook  his  property,  and  do 
also  agree  to  close  the  same  when  required  to  do  so." 
The  yearly  payments  of  one  shilling  were  duly  paid 
under  this  agreement  until  the  year  1888,  when  the 
conservatory  was  pcdled  down,  and  the  space  con-* 
verted  into  a  passage  or  corridor  in  the  hotel  by 
building  a  brick  wall  where  the  glazed  side  of  the 
conservatory  formerly  stood,  to  the  height  of  the 
skylight,  and  retaining  the  skylight  with  its  glased 
glass  in  its  original  position. 

The  defendant  had  recently  erected  a  wall  along  or 
close  to  the  boundary  line  of  the  plaintiff's  and 
defendant's  properties.  The  plaintiff  alleg^  that 
this  wall  was  ox  sudh  a  height  as  to  obstruct  the 
access  of  light  to  the  glazed  roof  of  the  passage  or 
corridor  in  the  hotel,  and  he  brought  the  present 
action  claiming  an  injunction  or  damages. 

Joyce,  J.,  held  that  the  light  was  enjoyed  by  the 
plaintiff  and  his  predecessor  in  title,  only  by  virtue  of 
the  above  agreement,  which  was  a  consent  or 
agreement  within  the  meaning  of  section  3  of  the 
Prescription  Act  He  accordingly  dismissed  the 
I  action. 
S     The  plaintiff  appealed. 
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HugheSj  K.d  and  Coldridge,  for  the  appellant, 
nsed  arguments  similar  to  those  put  fojrward  in  the 
court  bdow. 

Kenyon  Parker,  for  the  respondent,  was  not  called 
upon  to  argue. 

VATiaHAN  WiLiifiAMB,  L.J.— I  do  not  think  we  can 
differ  from  Joyce,  J.  I  cannot  doubt  toat  this 
agreement  was  entered  into  with  a  view,  amonp^  other 
things,  of  preventing  the  acquisition  of  a  right  of 
ancient  light  under  the  Prescription  Act  by  the 
plaintiff's  predecessor  in  title.  That  is  dear  to  my 
mind  from  the  use  of  the  word  *'  overlook  "  in  the 
agreement.  It  was  admitted  that  if  once  you  arrive 
at  the  conclusion  from  the  words  of  the  agreement 
that  this  was  the  object  of  the  agreement,  the  question 
cannot  be  debated.  In  these  circumstances  it  is  not 
necessary  for  me  to  say  more  than  that  I  affirm  the 
judgment  and  adopt  the  reasoning  of  Joyce,  J. 

STiBLiNa  and  Gozens-Habdy,  L.  JJ.,  concurred. 

Solicitors,  James,  Mellor,  &  Coleman,  for  Hobhe  & 
BrutUm,  Portsmouth;  A.  W,  MUU,  for  CovMna  & 
Bwhidge,  Portsmouth. 


Deo.  15. 


From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Bomer,  L.J.)  | 

In  re  Bakeb,  Lbes,  &  Go.  (a.) 

Solicitor —  Coats —  Taxation —  Parliamentary  events  — 
BiU  of  costs  for  work  done  by  solicitor  as  parlia^ 
meniary  agent—JurisdicUon  to  tax—SoliciUyrs  Act, 
1843  (6  c&  7  Vict.  c.  73),  s.  37. 

A  bill  of  costs  of  a  parliamentary  agent,  who  is  also  a 
solicitor^  %f  it  relates  exclusively  to  work  done  by  him  as 
a  parliamtntary  agent,  cannot  be  taxed  in  the  High  Court 
under  section  37  oftJie  Solicitors  Act,  1843. 

Appeal  from  an  order  of  Bidley,  J.,  f ^r  the  taxa- 
tion of  certain  costs. 

In  the  Parliamentary  session  of  1902  a  private  Bill 
was  introduced  into  Parliament  and  passed,  which 
resulted  in  the  Mezborough  and  Swinton  Tramways 
Act,  1902.  The  promoters  of  the  Bill  were  represented 
in  the  proceedings  in  Parliament  by  Charles  E.  Baker 
and  Arthur  J.  Lees,  who  practised  as  parliamentary 
agents  and  also  as  solicitors  under  the  firm  nunc  of 
Baker,  Lees,  ft  Co. 

Baker,  Lees,  ft  Co.  delivered  their  bill  of  costs, 
charges,  and  disbursements  to  the  promoters  aod 
proceeded  to  take  it  in  for  taxation  before  the  taxing 
officer  of  the  House  of  Commons. 

The  promoters,  being  desirous  to  have  the  costs 
taxed  under  the  Solicitors  Act,  1843,  in  the  High 
Court,  took  out  a  summons  in  the  King's  Bench 
Division  for  an  order  to  that  effect. 

The  master  refused  the  application,  but  on  appeal 
Bidley,  J.,  made  an  order  thisit  the  bill  of  costs  should 
be  taxed  by  one  of  the  taxing-masters  of  tiie  Supreme 
Court. 

Baker,  Lees,  ft  Co.  appealed. 

The  bill  of  costs  related  exclusively  to  the  appel- 
lants' costs  and  charges  in  relation  to  the  promotion 
of  the  said  private  Bill  in  Parliament,  and  the  appd- 
lants'  affidavit  stated  that  the  items  therein  contained 
related  wholly  to  work  done  and  expenses  incurred 
by  them  as  parliamentary  agents  properly  taxable 
under  the  House  of  Commons  Costs  Taxation  Act, 
1847. 

Danckweris,  K,C,,  and  Vesey  Knox,  for  the  appel- 

(a.)  Beported  by  F.  G.  Buoksb,  Esq.,  Barzister- 
at-Law. 


lants.—Bidley,  J.,  was  of  opinion  that,  as  no  part  of 
the  business  charged  for  in  this  bill  was  transacted  in 
any  court  of  law  or  equity,  the  costs  were  taxable  in 
the  High  Court  under  section  37  of  the  Solicitore 
Act,  1843,  as  modified  by  section  16  of  the  Judica- 
ture Act,  1873,  but  that  the  taxation  must  take  place 
in  the  Chancery  Division :  see  In  re  Pollard,  36  W.  B. 
515,  20  Q.  B.  D.  656 ;  and  In  re  CoUyer-Bristow  A 
Co.,  50  W.  B,  4,  [1901]  2  K.  B.  839.  The  L^gisU- 
ture,  however,  have  enacted  special  provisions 
for  the  taxing  of  the  costs  of  Bills  in  Parlia- 
ment, to  be  found  in  10  ft  11  Yict.  c  69,  and 
12  ft  13  Yict  c.  78,  which  have  taken  the  place  of  the 
earlier  Acts,  6  Geo.  4,  c  123,  and  7  ft  8  Geo.  4,  c.  64. 
These  provisions  are  inconsistent  with  the  provisions 
of  the  Solicitors  Act,  and  constitute  an  entirely 
separate  jurisdiction.  There  is  therefore  no  power  to 
tax  the  costs  of  proceedings  in  Parliament  in  this 
court.  The  charges  made  by  the  appellants  in  this 
bill  are  made,  and  the  expenses  incurred  by  them  for 
which  the^  charge  in  this  bill  were  incurred  by  them, 
not  in  their  capacity  as  solicitors,  but  in  their  capacity 
as  parliamentary  agents.  The  fact  that  the  appellants 
happen  to  be  sohcitors  as  well  as  parliamentary 
agents  does  not  give  jurisdiction  to  tax  such  a  bill  of 
costs  as  the  present,  in  the  High  Court 

They  referred  to  Allen  v.  Aldridge,  5  Beav.  401 ; 
In  re  Strother,  5  W.  B.  797,  3  E.  ft  J.  618;  In  re 
Sudlow  and  Kingdom,  11  Beav.  400 ;  In  re  Oliver,  15 
W.  B.  331,  36  L.  J.  Ch.  261. 

Warrington,  KC.  {Tudor  HoweU  with  him),  for  the 
respondents. — The  relationship  of  solicitor  and  dUent 
existed  in  this  case,  and  the  fact  that  the  solicitors 
acted  as  parliamentary  agents  is  not  sufficient  to 
oust  the  jurisdiction  of  the  Solicitors  Act 

Collins,  M.B.  —  The  question  in  this  case  is 
whether  a  bUl  of  costs  charged  by  a  person  who  is  a 
solicitor  and  also  a  parliamentary  agents  if  it 
embraces  exclusively  such  charges  as  might  be  made 
by  a  parliamentary  agent  who  was  not  also  a  solicitor, 
is  subject  to  taxation  in  this  court  The  Legislature 
has  provided  machinery  for  dealinfir  with  the  taxation 
of  the  costs  of  proceedings  in  Parliament  in  two 
statutes— VIZ.,  10  ft  11  Vict  c.  69,  and  12  ft  13  Vict 
c.  78.  It  is  clear  that  those  statutes  provide  facilities 
for  the  taxation  of  the  costs  of  the  work  with  which 
they  deal,  which  are  different  from  the  procedure  laid 
down  in  the  Solicitors  Act ;  and  it  seems  to  be  also 
dear  that,  where  a  person  who  does  such  work  is  not 
a  solicitor,  there  are  no  other  means  of  obtaining 
taxation  except  the  facilities  provided  by  thosa 
statutes.  The  question  is  how  to  deal  with  the  case 
where  the  work  is  done  by  a  person  who  is  a  solicitor. 
The  appellants  do  not  contend  that  a  solicitor  has 
immunity  from  taxation  in  this  court  where  bis  bill 
is  a  mixed  bUl  consisting  partiy  of  items  auoh  as 
only  a  solicitor  could  charge  and  partiy  of  items  for 
work  such  as  any  parliamentary  agent  might  do.  In 
such  a  case  they  do  not  dispute  that  there  is  jurisdic- 
tion to  tax  the  bill  in  tftus  comrt.  But  they  oontend  that 
where  the  charges  relate  exclusively  to  work  done  by  a 
solicitor  merely  in  the  capacity  of  a  parliamentary 
agent  and  not  in  that  of  solicitor,  the  special  jurisdic- 
tion provided  by  the  above-mentioned  statutes  is 
incompatible  with  the  jurisdiction  under  the  Solioitors' 
Act  relating  to  work  done  by  solicitors,  and  that 
the  bill  is  not  referable  for  taxation  as  a  solioitor*s 
bill  under  section  37  of  the  Solicitors  Act,  1843.  We 
have  had  several  cases  cited  to  us,  and  I  think  that, 
when  we  come  to  criticize  those  cases,  they  are  found 
to  be  capable  of  being  reconciled  by  one  prinoiple— 
viz.,  that,  in  order  that  a  bill  may  be  taxable  under  the 
Solicitors  Act,  it  must  relate  to  business  in  whidh  the 
solictor  was  employed  because  he  was  a  solicitor. 
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And  in  my  opinion,  where  we  have  to  deal  with  work 
whioh  comd  be  performed  c-ithfr  by  a  prison  who  was 
a  parliamentary  agent  alone  or  by  a  person  who  was 
a  parliamentary  agent  and  also  a  solicitor,  we  ought 
to  look  to  see  what  was  the  real  relation  between  the 
parties,  and,  ii  the  person  was  employed  beoanse  he 
was  a  parliamentary  agent  and  not  beoause  he  was  a 
BrUcitor,  that  ooniideration  ought  to  govern  the  osse. 
Oa  these  grounds  I  agree  with  the  order  made  by 
the  master,  and  disagree  with  the  order  made  by 
Bidley,  J. 

BoMBB,  L.  J. — I  am  ol  the  same  opinion.  The  cir- 
oomstanoes  of  this  case  do  not  raise  any  real  diffioulty. 
The  appellants  are  parliamentary  agents;  thejrwere  not 
employed  hj  the  respondent  except  as  parliamentary 
agents,  and  the  obarges  made  by  them  are  such  as 
may  properly  be  made  by  parliamentary  agepts. 
There  is  nothing  to  show  that  they  ever  came  into 
the  position  of  solicitors  to  the  respondent;  on  the 
contrary,  they  acted  solely  in  their  capacity  as 
parliamentary  agents.  Tnen  does  it  follow  that 
because  they  happen  also  to  be  solicitors  their  bill  of 
charges  can  be  taxed  in  the  Supreme  Court  P  I 
think  not.  The  method  of  taking  costs  of  this  kind 
is  dealt  with  by  the  special  Acts  which  have  been 
referred  to.  The  principle  on  which  the  court  ought 
to  act  when  a  question  of  this  sort  arises  was  laid 
down  by  Lord  Langdale  in  AUen  t.  Aldridgt,  After 
pointing  out  thi»t  a  bill  of  costs  might  be  taxed  under 
the  Solicitors  Act,  though  no  part  of  the  buiiness  to 
which  it  related  had  been  transacted  in  a  court  of 
law  or  equity,  he  proceeded  to  describe  the  business, 
the  charges  for  which  were  taxable:  "It  must  be 
businees  connected  with  the  professLon  of  an  attorney 
or  solicitor — ^business  in  which  the  attorney  or 
solicitor  was  employed  because  he  was  an  attorney  or 
solicitor,  or  in  which  he  would  not  have  been 
employed  if  he  had  not  been  an  attorney  or  solicitor, 
or  if  the  relation  of  attorney  or  solicitor  and  client 
had  not  subsisted  between  him  and  his  employer." 
It  seems  to  me  to  be  dear  that  the  work  charged  for 
in  this  ca«e  does  not  come  within  that  principle,  and 
this  court  ought  not  to  take  on  itself  to  tax  charges 
made  by  the  appellants  in  their  capacity  of  parlia- 
mentary agents.  I  do  not  thinx  there  is  any 
inconsistency  betwren  this  principle  and  the  decisions 
in  the  cases  of  In  ft  Strother  and  In  re  Sudlow  and 
Kingdom. 

Appeal  allowed, 

Sdicitors  for  the  appellants.  Baker,  Lees,  &  Co. 

Solicitors  for  the  respondents,  Blair  &  W.  B» 
Oirling. 


Dec  13. 


Appeal. 

(Collins,  M.B.,  and  Bomer  and 

Mathew,  L.JJ.) 

BxBS  17.  Pbnbikybbb  Nayiqation  Colubby  Go. 
(Limited),  (a.) 

MaHtr  and  eervant — Employers*  liability — Accident— 
Oompeneation — Dependant — Father  of  deceased  in 
uforkhotue  at  time  of  death— Workmen* a  Gompeneaiion 
Ad,  1897  (60  &  61  Vict.  c.  37),  «.  7,  sub-section  2, 
Schedule  J..  (1)  (*)  (ii.). 

The  father  of  a  workman  who  tvas  accidentally  hUied 
in  the  cTurse  of  his  employment  was  in  the  workhouse  at 
ihe  time  of  the  death  of  the  deceased.  The  deceased  did 
not  during  the  last  six  or  seven  months  of  his  life  con- 
tribute towards  tJie  maintenance  of  his  father,  though 

(a.)  Beported  by  F.  G.  Bt^oxBB,  Esq.,  Barrister- 
at-Law. 


before  that  period  he  had  so  contribuied.  The  father 
applied  for  compensation  under  the  Workmen*  s  Oompen- 
sation  Act,  1897,  as  being  a  dependant^  in  part  dependent 
upon  the  earnings  of  the  deceased. 

Held,  tJiat  ihe  county  court  judge  was  justified  in  hold' 
ing  that  the  applicant  was  not  a  dependant. 

Appeal  from  a  decision  of  the  judge  of  the 
Glamorg^shire  County  Court  in  an  arbitration 
under  the  Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  was  the  father  of 
a  deceased  workman,  who  had  been  in  the  employ- 
ment of  the  respondents,  and  who  met  with  an 
aoddent  on  the  dth  of  September,  1901,  arising  out 
of  and  in  the  course  of  his  employment,  and  died  in 
conaequenoe  thereof  on  the  15th  of  January,  1902. 

The  applicant  claimed  as  having  been  a  dependant 
in  part  dependent  upon  the  deceased  man's  earnings 
at  the  time  of  his  death. 

The  applicmt  had  been  blind  for  some  years. 
Ih  the  course  of  the  year  1897  he  first  went  into  the 
workhouse,  and  remained  there  until  the  end  of  the 
year.  During  tiiis  period  the  deceased  man,  under  an 
order,  contributed  Is.  6d.  a  week  through  the 
relieving  officer  towards  his  father's  maintenance  in 
the  workhouse.  In  1899  the  father  lived  for  about 
three  months  with  a  married  daughter,  and  the 
deceased  man  paid  her  8s.  a  wed:  towards  his 
maintenance.  The  deceased  man  also  lived  in  the 
same  home.  From  May,  1900,  to  May,  1901»  the 
father  lived  with  another  married  daughter,  and  the 
deceased  man  paid  her  from  7s.  to  8s.  a  week  towards 
his  maiotenance  and  paid  for  his  dothe*.  In  May,  1901, 
the  father  went  to  the  workhouse,  and  remained  there 
until  the  16th  of  January,  1902,  the  day  after  the 
death  of  his  son.  During  this  period  the  deceased 
man  did  not  contribute  towards  his  father's  mainten- 
ance, nor  was  any  order  made  against  him  for  that 
purpose.  The  deceased  mau  at  the  time  of  his  death 
was  earning  wages  at  the  rate  of  368.  a  week,  and 
was  unmarried. 

The  county  court  judge  made  an  award  in  favour 
of  the  respondents. 

The  applicant  appealed. 

8.  T.  Evans,  K.G.,  and  Sankey,  for  the  applicant — 
The  county  court  judge  made  a  mistime  m  point  of 
law.  The  applicant  was  a  dependant  m  part 
dependent  upon  the  earnings  of  the  deceased  man  at 
the  time  of  ms  death  within  the  meaning  of  Schedule 
L,  par.  1  (a)  (ii.)  of  the  Workmen's  Compensation 
Act,  1897.  The  son  was  under  a  legal  obligation  to 
contribute  towards  his  father's  maintenance  when  his 
father  became  chargeable  under  the  Poor  Law  Acts ; 
and  he  was  able  so  to  contribute.  That  is  sufficient 
to  constitute  dependency ;  it  is  not  necejMary  that  the 
son  should  have  been  actually  contributing  up  to  the 
time  of  his  death. 

.They  referred  to  Main  Colliery  Co.  v.  Davies,  [1900] 
A.  C.  358 ;  48  W.  B.  Dig.  113 ;  and  Cunningham  v. 
McGregor  &  Co.,  3  Ct.  Sees.  Cas.  5th  Ser.,  775. 

Buegg,  K.C.,  and  A.  Parsons,  for  the  respondents, 
were  not  called  upon. 

Collins,  M.B.— This  is  an  appeal  by  a  person 
claiming  to  be  a  dependant  of  a  deceased  workman. 
The  connty  court  judse  has  found  that  he  was  not  a 
dependant.  Unless  this  finding  involves  a  mistake  in 
pomt  of  law  we  cannot  interfere ;  we  are  bound  by 
the  decision  of  the  county  court  judge  on  a  question 
of  fact,  especially  on  a  question  of  dependency,  which 
we  now  have  the  authority  of  the  Home  of  Lords  for 
saying  is  entirely  a  question  of  fact.  The  applicint, 
who  was  the  father  of  the  deceased  man,  was  in  the 
workhouse  at  the  time  of  the  death.  That  is  the  only 
ground  set  up  to  support  the  daim  of  the  applicant. 
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The  argoment  oomes  to  this— that,  where  a  penon 
18  in  the  workhouse,  and  there  is  a  person  outside 
the  workhouse  against  whom  the  guardians  oonld 
enforce  the  obligation  of  maintenance  by  ezactiog 
contributions,  thei)  the  person  in  the  workhouse 
must  be  a  dependent  on  the  other  person.  In  mj 
opinion  that  contention  involves  a  straining  of 
the  language  of  the  Act.  By  section  7,  sub-section 
2,  '*  dependants  "  are  defined  to  be  "  such  persons  of 
the  workman's  family  specified  in  the  Fatal  Accidents 
Act,  1846,  as  were  wholly  or  in  part  dependent  upon 
the  earnings  of  the  workman  at  the  time  of  his 
death."  And  by  Sohedde  I.,  par.  1  (a)  (iL),  where  the 
workman  leaves  dependants  in  part  dependent  updu 
his  earnings,  the  amount  of  compensation  is  to  be 
such  sum  as  may  be  determined  on  arbitration  to  be 
reasonable  and  proporMonate  to  the  injury  to  the 
said  dependants.  Tne  words  of  the  Act  contemplate 
an  actual  dependency  of  the  claimant  on  the  deceased 
workman,  and  no  such  dependency  exists  where  the 
claimant  is  bein^  maintained  by  the  guardians  in  the 
workhouse.  It  is  clearly  a  matter  of  indifference  to 
the  claimant  whether  the  guardians  are  entitled  to  be 
reimbursed  b^  anyone  else.  I  am  of  opinion  that  it 
cannot  be  laid  down  as  a  matter  of  law  that  there 
must  be  dependency  in  such  circumstances.  It  is 
su£|cient  to  say  that  the  question  is  one  of  fact,  and 
is  concluded  by  the  finding  o(  the  county  court 
iudge. 

BoMEB  and  Mathbw,  L.JJ.,  concxured. 

Appeal  dUmisied* 

Solicitors  for  the  applicant,  Biddell  &  Co,,  for 
Walter  Mogan,  Bruce,  &  Nicholas,  Pontypridd. 

Solicitor  for  the  respondents,  B.  P.  Becker,  in 
SimoTia  ds  Powell,  Pontypridd. 


H^tgtl  iSoutt  of  3ftt0tice. 


Chan.  biv.    I 
£ekewich,  J.  f 


Jan.  13. 


In  re  BABBOW-Df-FUBirBss  Cobpobation  and 
Bawlinson*s  CoNTBAcrr.  (a ) 

Vendor  and  purckaaer — Executor — Charge  of  debts  and 
legacies — Power  of  executor  to  sell  land  and  to  grant 
easements  to  provide  for  payment  of  debts  and  legacies 
— Law  of  Property  Amendment  Act,  1859,  Lord  St. 
Leonards*  Act  (22  '&  23  Vict.  c.  55),  ss.  14,  16,  16,  18 
—Lands  Clauses  Act,  1845  (8  Vid.  c.  18),  s.  l-^The 
Barrow-in-Furness  Corporation  Act,  1901,  ««.  22,  31, 
32. 

A  testator  bequeathed  his  residuary  personal  estate  to 
trustees  {who  were  aUo  appointed  escecutors)  upon 
trust  for  sale  and  conversion,  and  directed  that  if 
his  residuary  personal  estate  should  he  insufficient  to 
provide  for  his  funeral  and  tesUvmentary  expenses  ^  debts 
and  legacies,  his  residuary  real  estate  should  stand 
charged  with  payment  of  such  deficiency,  and  authorized 
the  trustees  to  raise  such  deficiency  by  mortgage  of  his 
residuary  real  estate;  and  the  testator  devised  hi% 
residuary  real  estate  in  case  {as  happened)  no  son  of  his 
should  have  attained  the  age  of  twenty- five  years  during 
his  lifetime,  to  the  use  of  such  son  of  his  as  after  his 
death  should  first  attain  the  age  of  twenty-five  years  in 
fee.  The  testator  died  in  1875.  At  his  death  part  of  his 
residuary  real  estate  was  i7UMml)ered  and  the  legal  estate 

(a.)  Beported  by  C.  B.  Gamm,  Esq.,  Barrister-at- 
Law. 


was  outstanding.  The  residuary  personal  estate  proved 
insufficient  to  pay  the  legacies.  The  testator's  eldest  son, 
attained  twenty-five  years  in  1888,  and  subsequently  settled 
the  real  estate,  subject  to  prior  incumbrances,  and  died  in 
1897.  InlW^Xthe  surviving  executor  and  trustee  of  the 
testator* s  wiU  contracted  to  sell  part  of  the  residuary  real 
estate  to  the  Barrow-in-Furness  Corporation,  and  further 
to  grant  to  them,  an  easement  over  other  parts  of  the 
residuary  real  estate. 

Held,  thatsthe  vendor,  as  execut'tr,  had  power  (apart 
from  any  common  law  right)  to  sell  the  land  under  section 
16  of  Lord  8t,  Leonards*  Act;  and  that  section  18  of 
that  Act  did  not  apply,  because  at  the  date  of  the  testator's 
death  there  was  no  devisee  within  the  meaning  of  that 
section  who  could  seU  the  land. 

Held,  also,  thcU  under  the  joint  opration  of  section  32 
of  the  Barrow'in-Furness  Corporation  Act,  1901,  and 
section  7  of  the  Lands  Clauses  Act.  1845,  the  vendor  was 
not  competent  to  grant  the  easement. 

Summons. 

At  the  time  of  his  death,  which  occurred  in  the 
year  1875,  William  Sawrey  Bawlinson  was  the  owner 
of  a  certain  estate  known  m  the  D  addon  H«U  estate 
in  Cumberland  and  Lancaster,  and  lord  of  the  manor 
of  Dnnnerdale  with  S^athwaite,  in  the  county  of 
Lancaster.  Ttie  said  estate,  which  consisted  of  land« 
of  freehold  and  copyhold  or- customary  freehold  tenure 
respectively,  included  a  small  lake  called  Seathwaite 
Fam,  which  formed  part  of  the  manor.  Part  of  the 
said  estate  was  subject  to  a  mortgage  created  by  an 
indenture  dated  the  30th  of  December,  1865.  and  the 
legal  estate  in  the  freehold  hereditaments  comprised 
therein  was  at  the  time  of  William  Sawrey  Bawlin- 
son's  death  outstanding  in  the  mortgagees  and  has 
ever  since  remained  outstanding.  Other  parts  of  the 
said  estate  were  subject  to  a  jointnre  deed  dated  the 
25th  of  June,  1862,  whereby  a  rent-charge  of  £800  a 
year  was  reserved  in  favour  of  Elizftbeth  Mary 
Bawlinson,  the  wife  of  William  Sawrey  Bichardson. 

By  his  will,  which  was  dated  the  17th  of  October, 
1872,  William  Sawrey  Bawlinson  appointed  his  wife 
and  Bobert  Bawlinson  and  Crayston  Webster,  therein 
referred  to  as  his  trustees,  to  be  executrix  and 
executors  of  his  will,  and  after  bequeathing 
certain  legacies,  the  testator  bequeathed  all  the 
residue  of  his  personal  estate  to  his  trustees  upon 
trust  for  sale  and  conversion  and  directed  wat 
if  tbe  moneys  to  arise  from  the  conversion  of  his 
residuary  personal  estate  should  be  insufficient  to 
provide  for  the  payment  of  his  funeral  and  testa- 
mentary expenses  and  debts  and  legacies  then,  and  m 
such  case  he  thereby  charged  hii  residuary  real  estate 
thereinafter  devised  with  the  payment  of  such 
defidencyy  and  he  authorized  his  trustees  to  raise 
such  deficiency  by  mortgage  of  all  or  any  part  of  his 
residuary  real  estate,  and  the  testator  devised  all  his 
manors  and  all  the  residue  of  his  freehold  estates 
subject  and  charged  as  thereinbefore  mentioned  to  the 
use  of  his  eldest  or  only  son  living  at  his  death  in 
case  such  son  should  have  attamed  the  ag^a  ef 
twenty-five  years  in  fee,  but  if  there  should  be  no 
son  of  his  living  at  his  death  who  should  have 
attained  the  age  of  twenty-five  years,  then  to  the  use 
of  such  son  of  his  as  after  his  decease  should  first 
attain  the  age  of  twenty-five  years  in  fee,  with 
remainder  as  therein  mentioned.  And  the  testator 
further  devised  his  copyhold  or  customary  estates  to 
the  said  Bobert  Bawlmson  upon  trusts  corresponding 
to  the  uses  therein  declared  of  and  concerning  his 
residuary  freehold  estates. 

The  testator  died  on  the  29th  day  of  June,  1875, 
and  his  will  was  duly  proved  on  the  26  th  day  of  July, 
1875.  The  testator's  personal  estate  after  payment  of 
the  testator*s  funeral  and  testamentary  expenses  uid 
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debts  proved  inanfficieiit  for  the  paymeat  of  all  the 
leiraciee  bequeathed  by  the  said  wilL 

Nooe  of  the  children  of  the  testator  had  attained 
the  age  of  twenty-five  years  at  the  date  of  his  death, 
but  m  eldeet  son,  William  Millers  Bawlineon,  attained 
that  age  on  the  20th  day  of  April,  1888. 

By  an  indenture  dated  the  18th  of  Jane,  1889 
(being  a  settlement  made  on  his  marriage  with 
Boeella  EUen  Bigge),  WiUiam  Millers  Bawlinson  con- 
veyed the  Baddon  Hall  estate  to  trustees  subject  to 
the  said  mortgage  of  the  30th  of  December,  1865, 
and  to  the  said  jointure  rent-charge  and  to  the  unpaid 
legaoisF,  upon  tue  trusts  therein  mentioned.  Subse- 
quently to  the  said  settlement,  William  Millers 
Bawlinson  effected  mortgages  of  the  sftid  heredita- 
ments which  as  to  certain  of  the  mortgaged  heredita- 
ments affected  the  legal  estate  therein. 

By  his  wiU,  dated  the  9th  of  March,  1897,  William 
Millers  Bawlinson,  after  appointing  Qeorge  Brooke 
Idlers  Bawlinson  and  Frederick  Maurice  Dickson 
to  be  trustees  and  executors  thereof,  devised  to  his 
trustees  all  his  manors  or  lordships  and  all  the  red 
estates  of  which  he  had  power  to  dispose  by  his  said 
will  upon  certain  trusts  thereby  declared,  during  the 
life  or  widowhood  of  his  wife,  with  remainders  over, 
and  he  directed  that  they  should  have  a  power  of  sale 
over  the  said  hereditaments. 

William  Mtlleiti  Bawlinson  died  on  the  20th  of 
March,  1897,  and  his  will  was  proved  on  the  12th 
of  June,  1897. 

By  an  agreement  dated  the  3rd  of  June,  1901,  and 
made  between  the  Mayor,  Aldermen,  and  Burgesses  of 
the  Borough  of  Barrow-in-Fomess  (hereinafter  <»Jled 
the  corporation)  as  purchasers,  of  ihe  one  part,  and 
Elisabeth  Mary  Bawlinson  (who  was  then  the  sole 
surviving  trustee  of   the  will  of   William   Sawrey 
Bawlinson),  the  vendor,  of  the  other  part,  after  re- 
citiog  that  the  corporation  were  promoting  a  Bill 
in  Parliament  to  enable  them  to  bring  water  from 
Seathwaite  Fam  by  a  line  of  pipes  to  the  borough 
of  Barrow-in-Fomess,  it  was  agreed  that  the  said 
Blizabeth  Mary  Bawlinson  should  sell  to  the  corpora- 
tion for  the  sum  of  £16,000  (a)  the  fee  simple  of  and 
in  93  acres  of  land  in  the  said  agreement  mentioned, 
and  (6)  the   right  to  lay  down  and  maintain   in 
p<>rpecaity   a   line    of    pipes    through   the  estates 
known  as  the  Dnddon  Hall  and  Thwaite  Flat  estates. 
The  93  acres  of  land  mentioned  in  the  aoove  agree- 
miaut  formed  part  of  the  waste  lands  of  the  Manor  of 
Donnerdale  with  Seathwaite,  and  the  line  of  pipes 
was  to  traverse  the  lands  included  in  the  jointure 
deed  of  the  25th  of  June,  1862.    The  said  agreement 
wae  confirmed  by  section  22  of  the  Barrow-in-Furness 
Corporation  Act,   1901,   which    received  the  Boyal 
Ameot  on  the  9th  of  Augost,  1901. 

In  the  requbitions  on  title  the  corporatioQ 
objected  that  under  the  will  of  the  testator  W.  S. 
Bawlinson  tiie  trustees  took  no  estate  in  the 
residuary  real  estate,  and  that  the  will  did  not  show 
any  power  of  sale  in  the  trustees ;  and,  further,  that 
the  vendor  was  not  authorized  to  graot  easements  by 
stntate  or  other  vita,  and  they  accordingly  insisted 
thnt  all  persons  having  a  legal  interest  in  the  property 
should  concur  in  ihe  conveyaooe  and  g^rant.  The 
vendor,  however,  asserted  that,  as  the  personal  estate 
oi  the  testator  was  insufficient  to  paythe  legacies, 
sibe,  as  sole  surviving  trustee,  had  an  ovemding 
power  of  sale  over  all  charges  created  subsequently 
to  the  death  of  tiie  testator,  and  she  deolioed  to 
procure  the  concurrence  of  such  inoumbranoers,  but 
eonaented  to  obtain  ihe  concorrence  of  incumbrancers 
wfaoee  diaiges  wars  in  ezistenoe  at  the  date  of  the 
teatetor's  £ath. 

The  present   sammons  was    taken   out  by   the 
eorporatiott,   asiUng    for    a    dedamtkm    that    the 


vendor  was  not  competent  to  convey  the  land  nor 
grant  the  easement  comprised  in  the  said  agreement 
of  the  3rd  of  June,  1901,  without  the  concurrence  of 
all  persons  having  a  legal  title  or  legal  remedy  against 
the  said  land  and  the  Uf  reditaments  over  whicn  the 
said  rights  were  agreed  to  be  granted. 

The  vendor  relied  on  her  common  law  right  to  sell 
as  executrix  under  the  general  charge  of  debts  given 
by  l^e  said  will  and  alK>  on  the  powers  conferrod  on 
executors  by  sections  14  and  16  of  22  &  23  Vict, 
c.  35  (Lord  St.  Leonards  Act),  and  further  that  she 
was  empowered  to  grant  the  easement  bv  virtue  of 
the  powers  given  her  by  section  32  of  the  Barrow- 
in-Fomess  wrporation  Act,  1901,  and  the  Land 
Glauses  Acts  incorporated  therewith. 

Section  22  of  the  Barrow-in-Fuiness  Corporation 
Act,  1901,  confirmed  the  agreement  of  the  3rd  of 
June,  1901,  and  section  31  empowered  the  corporation 
to  acquire  easements.  Section  32  provided  as  follows : 
"  Persons  empowered  by  the  Lands  Glauses  Acts  to 
sell  and  convey  or  release  lands  may  if  they  think 
fit,  subject  to  the  provisions  of  those  Acts  and  of  this 
Act,  grant  to  the  corporation  any  easement,  right,  or 
privilege  •  •  •  required  for  the  purposes  of  this 
Act  in,  over,  or  affecting  any  such  lands,  and  the 
provisions  of  the  said  Acts  with  respect  to  lands  and 
rent-charges  so  far  as  the  same  are  applicable  on  thi  s 
behalf  shall  extend  and  apply  to  such  grants  and  to 
such  easements,  rights,  and  privileges  as  aforesaid 
respectively." 

Section  7  of  the  Lands  Glauses  Act,  1845,  enacts  as 
follows:  "It  shall  be  lawful  for  all  parties  being 
seised,  possessed  of,  or  entitled  to  any  such  lands--(t.e., 
lands  authorised  to  be  tsken  by  the  special  Act) — or  any 
estate  or  interest  therein  to  sell  and  convey  or  release 
the  same  to  the  promoters  of  the  undertaiing,  and  to 
enter  into  all  necessary  agreements  for  that  purpose ; 
and  particularly  it  shall  be  lawful  for  all  or  any  of  the 
following  parties  so  seised,  possessed,  or  entitled  as 
aforesaid  so  to  sell,  convey,  or  release— that  is  to  say, 
all  corporations  •  •  .  trustees,  or  feoffees  in  trust 
for  charitable  or  other  purposes,  executors  and  admin- 
istrators and  all  parties  for  the  time  bemg  entitled  to 
the  receipt  of  the  rents  and  profits  of  any  such  land  in 
possession  •  •  .  and  the  power  so  to  sell,  convey, 
or  release  as  aforesaid  may  lawfully  be  exercised  by 
all  such  parties  •  •  •  not  only  on  behalf  of  them- 
selves and  their  respective  heirs,  executors,  adminis- 
trators, and  successors,  but  also  for  and  on  behalf  of 
every  person  entitled  in  reversion,  remainder,  or 
expectsncy  after  them  or  in  defeasance  of  the  estates 
of  such  parties  •  .  .  and  as  to  such  trustees, 
executors,  and  administrators  on  behalf  of  their  cestui 
que  trusts  •  .  .  and  that  to  the  same  extent  as 
such  cestui  que  trusts  respectively  could  have  exercised 
the  same  powers  under  the  authority  of  this  and  the 
special  Act  if  they  had  respectively  been  under  no 
disabiHty." 

Warrington,  K.C,  and  ^^100^,  for  the  purchasers* 
— ^Two  questions  arise — ^firstly,  as  to  the  vendor's 
power  to  sell  the  land ;  secondly,  as  to  her  p^wer  to 
grant  an  easement.  With  regard  to  the  sale  of  land, 
the  vendor  has  no  power  of  sale  under  the  statute. 
She  could  only  sell  under  section  16  of  Lord  St 
Leonards'  Act,  but  that  section  is  not  HnplioAble  here, 
as  the  present  case  falls  within  the  express  exceptions 
mentioned  in  section  18,  as  William  Mfllers  BawUnson 
was  devisee  in  fee.  But  assuming  William  IDllers 
Bawlinson  was  not  devisee  at  tiie  time  of  the  testator's, 
death,  yet  he  clearly  became  so  in  1888,  when  he 
attained  twenty-fi?e  years  of  age^  and  from  that  date 
he  could  have  sold  as  devisee  under  sections  15  and  18 
of  the  Act  (They  referred  to  In  re  Wilson,  Pen- 
ningion  v.  Fayne,  34  W.  B.  512,  54  L.  T.  Bep»  600 ; 
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In  re  Behbeck,  BenneU  ▼.  lUhheek,  42  W.  B.  478.  71 
L.T,  B«p.  74,  and  Lippineolt  ▼.  Smyth,  8  W.  B.  336, 
29  L  J.  Gh.  520).  With  regard  to  the  grant  of  the 
easement,  the  vendor  had  no  pother  to  grant  the  ease- 
ment. Seotions  31  and  32  of  the  Barrow-io-ForneBS 
Corporation  Act.  1901,  only  apply  to  persons  em- 
powered by  the  L^nds  Clauses  Act  to  sell  and  convey 
or  release  lands,  and  section  7  of  the  Lands  Olanses 
Act,  1845,  only  anthotizen  persons  *' seized,  possessed, 
or  entitled  to  lands  to  sell,  convey,  or  release/'  and 
it  has  no  application  to  an  ez(>outor  i^ith  a  power 
of  sale. 

P.  0.  Lavurenoe^  K  G ,  and  Dickinson,  for  the 
vendor. — ^Firstly,  with  regard  to  the  sale.  Apart 
from  the  statute  the  vendor  has  a  power  of  sale  as 
ezeontriz  nnder  the  ordinary  or  common  lav.  Bat 
sh()  has  also  a  power  under  section  16  of  Lord  St. 
Leonards'  Ac^  Section  18  does  not  apply  in  the 
present  case.  The  son  eventually  entitled  as  devisee 
could  not  at  the  test^itor's  dnati  sell,  and  there- 
fore the  vendor  as  executrix  had  power  to  sell  under 
section  16.  In  re  Wihon  is  a  somewhat  similar  case 
to  the  present,  and  is  in  our  favour.  Section  16  is  not 
excluded  by  section  18  unless  at  date  of  the  testator's 
death  there  is  a  devisee  then  actually  in  existence  and 
ascertained.  Thay  also  referred  to  WrigUy  v.  Syhea, 
4  W.  B.  228.  21  Bdav.  337  ;  Sahin  v.  Heape.  8  W.  B.  120 ; 
27  Bdnv.  553 ;  and'  In  re  Tanqueray-  Willaume  and 
Landau,  30  W.  B.  801,  20  Oh.  D.  465).  As  re- 
gards the  grant  of  the  easement,  the  vendor  is 
clearly  entitled  to  grant  ^e  easement  by  virtue  of 
sections  31  and  32  of  the  Barrow-in-Furness  Corpora- 
tion Act.  1901,  and  section  7  of  the  Lands  Clauses 
Act,  1815  Saotioa  7  of  th^  Lands  Clauses  Act, 
1845,  expressly  mentions  executors 

Warrington,  K.C,  replied. 

Kbebwioh,  J. — In  this  case  there  are  two  questions 
for  dedsion,  which  it  will  be  convenient  to  treat 
separately.  The  executrix  of  William  Sawrey 
BawJiusoQ  has  contracted  to  sell  land,  and  the  first 
question  is  whether  she  has  made  a  good  title  to  the 
purchaser.  [His  lordship  then  read  the  material 
parts  of  the  testator's  will.]  The  question  is,  can  the 
executrix  sell  the  land  which  is  charged  with  the 
debts  and  legacies.  For  some  purposes  it  is 
immaterial  whether  the  legacies  are  diarged  or  not, 
but  for  the  purposes  of  Lord  St.  Leonards'  Act  there 
must  be  a  charge  of  debts  or  legacies.  It  has  been 
argued  that  the  executrix  has  a  power  of  sale  under 
the  ordinary  or  common  law  quite  independent  of 
Lord  St.  Leonards'  Act,  and  that  really  the  two 
questions  are  the  same,  and  that  is,  I  think,  correct. 
ft  is  not  competent  for  me  to  cast  any  doubt  on  the 
authorities  which  have  decided  that  where  there  is  a 
charge  of  debts  an  executor  can  sell,  and  it  nt»cessarily 
follows  that  an  executor  selling  under  such  a 
charge  can  vest  in  the  purchaser  such  estate  as 
his  testator  had,  whatever  that  qiay  have  been, 
BO  as  to  give  the  purchaser  as  good  a  title  as  the 
testator  would  have  been  competent  to  give. 

It  is  not  necessary  for  me  to  reier  to  the  cases  cited, 
but  I  will  asiume  that  independently  of  the  statute 
there  was  a  power  of  sale ;  but  the  main  question  is 
whether  there  is  a  power  of  sale  under  the  statute. 
This  is,  I  think,  not  only  an  open,  but  in  its  precise 
form  an  entirely  new  point.  If  the  executrix  here 
has  a  power  of  sale,  it  is  under  section  16  of  the  Act, 
which  to  some  extent  operates  by  reference  to  the 
pzeoeding  section  14.  The  16th  section  takes  the  case 
of  no  devise  of  the  land  to  other  persons  or  to  t^e 
executor  himself  as  trustee.  It  is  the  case  we  have 
here,  of  an  executrix  selling  and  being  entitled  to 
sell  by  exercise  simply  of  a  power  and  not  by  virtue 


of  any  property  whatever.    The  difficulty,  however, 
arises  under  section  18,   which  plac<M    a   limit  on 
section  16.  By  section  18  the  provisions  of  section  16,  si 
also  of  sections  14  and  15,  are  not  to  extend  to  a  devise 
to  any  person  or  persons  in  fee  or  in  tail.  It  is  said  that 
as  here  there  was  a  devise  to  the  first  son  who  should 
attain  twenty-five  in  fee,  there  was  no  occasion  or 
opportunity  for  the  operation  of  section  16,  which  was 
excluded  by  the  devise.    The  obvious  purpose  of  tbe 
Act  was  to  enable  property  which  was  charged  with 
debts  and  legacies  to  be  sold  in  any  event,  by  the 
devisee  if  there  was  a  devisee,  by  the  executor  if 
there  was   no   devisee.      Under  which   dass   does 
tbe   present   caie   fall?      There   is   a   devise  here 
to  a  person  in  fee,  but  it  is  a  devise  by  wa^  of 
executory    gift.    It  is   a  springing  uie.      It  u  a 
devise  to  the  first  son  who  should  attain  twenty-five. 
In  the  present  case  the  son  attained  twenty-five  about 
thirteen   years    after    the   testator's    death.    What 
happened  in  the  mealtime.    There  being  no  pro- 
visioa  in  the  will,  the  estate  descended.    It  was 
vested  in  the  heir.    To  that  extent  iliere  was  no 
devise.      There  was  a  devise  eventually,  but  there 
was  no  devise  tiien  in  operation.    The  result  was  that 
during  those  thirteen  years  there  was  no  power  m 
the  devisee  to  sell,  and  it  is  said  that  there  was  no 
power  in  the  executrix  to  sell.    That,  ho  wever,  seems 
to  me  to  contradict  the  purpose  of  the  Act.  it  being 
inconsistent  with  the  provisions  of  the  Act.    The 
precise  case  has  never  arisen,  but  a  case  somewhat 
similar  arose  in  In  re  Wilson,  before  Kay,  J.    There 
there  was    a    devise  in   fee,   but   in   settlementr— 
that  is  to  say,  it  was  a  devise  to  a  tenant  for  life,  and 
then  to  other  persons  in  remainder.    They  might  or 
might  not  have  between  them  disposed  of  the  whole 
fee ;  it  is  immaterial  to  consider  this,  but  the  learned 
judge   held   that   that   was  not   a   deviae  to  any 
person   or   persons   in   fee   or  in   taiL      In  other 
words,    a   devise   to   a  person   or   persons   or  m 
tidl    does    not    mean    a    devise    of    a    partioiilsr 
estate  followed  by  a  remainder,  nor  a  number  of 
particular  estates  followed  by  a  remainder,  near  doss 
It  mean  anything  else  but  one  devise  in  fee  or  in  tail 
to  a  single  person  or  to  a  number  of  persons^  ss 
tenants  in  common  or  joint  tenants.    The  prinoipls 
of  the  decision  in  In  re  Wilson  seems  to  me  to  be 
entirely  in  accord  with  tbe  vendor's  argument.    The 
decision  proceeded  on  the  construction  of  the  Act, 
meaning,  as  I  have  said,  that  either  the  executor  or 
the  devS»e  is  to  have  the  power  of  sale,  snd  if  you 
have  a  settlement  with  any  disposition  of  the  fee 
which  does  not  enable  the  devisee  to  sell— tiiat  is  to 
say,  does  notnecesssrily  vest  the  disposition,  the  oon- 
veyanoe,  and  the  control  of  the  whole  le^  fee  ^ 
some  person  or  persons  comnetent  to  deal  wiw  it — ^thoi 
it  seems  to  me  the  Act  applies,  and  the  exception  in 
sectiou  18  does  not  apply.    But  there  was  an  argu- 
ment on  the  concluding  words  of  section  18,  ''nor 
shall  they"~that  is,  the  provisions  of   section  16 
amongst  others—"  effect  the  power  of  any  suoh  derisss 
or  devisees  to  sell  or  mortgage  as  he  or  they  may  by 
law  now  do,"  and  it  was  agrned  that  even  if  the  son 
who  ultimately  took  was  not  a  devisee  in  fee  imme- 
diately under  the  will,  still  he  became  a  devisee  in  fee 
when  he  attained  twenty-five,  and  from  that  time 
forward  he   must    have   been   capable   of    ieOins, 
because  the  statute  says  that  a  devisee  m*y  sell, 
of  and    care    is  taken  to  provide  that  the    j^wets 
such  a  devisee  shall  not  be  afiboted.    To  my  thinking 
that  is  not  t^e  right   interpretation.     I  think  the 
section  looks   to   &e  point  of  time  when    the  will 
comes  into  operation.    It  is  then,  and  not  dazing  the 
uncertain  period  (which  may  be  any  number  of  years 
during  which  it  has  to  be  ascertained  whether  thece 
is  a  devisee  or  not),  that  the  power  is  veited  in  tiie 
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flxeoaior  lor  that  time.  It  seems  to  me  that,  "  any 
■och  devisee  or  deyisees,"  in  the  conolnding  wordi  of 
the  •eotion  means  a  devisee  of  that  oharaoter,  devisees 
who  take  on  the  death  of  the  testator,  and  by  virtae 
of  his  trill,  the  estate  in  fee  or  in  tail  thereby 
devised  to  them,  and  I  see  no  reason  for  saying  that 
if  the  executor  onoe  has  the  power  it  shall  be  taken 
avay  from  him  merely  because  it  is  ultimately  fonnd 
that  the  heir  is  displaced  by  the  springing  use,  and  that 
the  son  becomes  entitled  to  the  fee  on  attaining 
twenty-five.  It  is  not  neoessary  for  me  to  say  what 
his  powers  would  be.  That,  I  think,  disposes  of  the 
first  point,  and  I  have  intentionally  disposed  of  it 
almost  entirely  under  the  statute  because,  as  I  have 
■aid,  that  was  really  the  point  for  decision. 

Now  the  other  question  is  one  of  an  entirely  differ- 
ent character,  aud  it  has  nothing  whatsoever  to  do  with 
the  braach  of  law  with  which  we  have  hitherto  been 
dealmg,  though  it  is  part  of  the  law  of  real  property. 
Toe  executrix,  beeides  contracting  to  sell  the  land,  has 
contracted  to  sell  an  easement,  the  right  to  convey 
water  over  other  laud ;  and  the  question  is  whether 
she  csn  do  that.  It  is  not  suggested  that  tiiere  is 
any  common  law  power,  any  power  by  virtue  of 
charge  of  debts  aud  legacies,  or  any  power  under 
Lord  St.  Ijeonards'  Act  to  grant  an  easement.  That 
is  entirely  beside  the  mark.  What  is  said  is  that  under 
the  Ltnds  Glauses  Act,  1845>  and  the  special  Act  of 
this  corporation  there  is  this  power  to  grant  an  CMe- 
ment.  Before  the  special  Act  was  passed  the  parties 
eotered  into  an  agreement — the  agreement  which 
has  given  rise  t j  this  disoussiou  —  and  by  that 
agreement  this  executrix  purports  to  sell  and  the. 
oorporation  to  buy  this  land  and  easement.  The 
agreement  is  made  binding  on  those  parties  by  the 
22nd  section  of  the  special  Act,  but  it  has  not  been 
argued  that  that  statutory  coofirmation  does  any- 
thmg  m  jre  than  make  it  a  binding  agreemsnt— that  is 
to  say,  neither,  on  the  one  hand,  does  it  empower  the 
corporatim  to  buy  anything  which  they  could  not 
properly  buy;  nor,  on  the  other  hand,  does  it 
empower  the  vendor  to  sell  anything  which  she  could 
not  properly  sell;  still  less  does  it  enable  her  to  convey 
any  estate  which  is  not  Tested  in  her.  It  merely 
makea  it  a  binding  agreement  to  be  dealt  with  like 
any  other  binding  agreement  by  an  argument  and 
dedsion  in  the  courts.  So  we  put  that  aside.  Then 
the  special  Act  incorporates  the  Land  Clauses  Act, 
and  the  speoisl  Act  also  says  in  section  32  :  **  Persons 
empowered  by  the  Lands  dauses  Act  to  sell  and 
convey  or  release  lands  may,  if  they  think  fit,  subject 
to  the  provisions  of  those  Aots  aud  of  this  Act,  grant 
to  the  oorporation  any  easement."  J  need  not  read 
any  further.  It  is  said  that  under  these  sections  this 
executrix  can  grant  an  easement  to  the  oorporation.  It 
ii  quite  dear  toat  under  the  Land  Clauses  Act  no  rail- 
way company  or  other  corjporation  simply  having  the 
posrers  of  tuat  Act  could  purchase  an  easement  at 
all,  and  that  no  parson,  even  an  owner  in  fee,  could 
grant  them  an  easement  so  as  to  give  them  an  in- 
aefeaaible  title  to  it.  It  cannot  be  suggested  that  the 
Landa  Glauses  Act  gives  the  slightest  power  to  any 
limited  owner— that  is  to  say,  any  owner  who  is  not 
an  owner  in  fee,  to  grant  an  easement,  so  that  we 
approach  this  special  Act  and  the  Lands  Clauses  Act 
1mm  that  point  of  view. 

I  think  we  must  deal  with  the  two  sections  rather 
Mch  by  itself,  the  d2ad  second  of  the  speciaJ  Act,  aud 
the  7th  section  of  the  general  Act.  The  32nd  section 
of  the  special  Act  says :  "  Persons  empowered  by  the 
Lnds  Clauses  Acts  to  sell  and  convey  or  release 
lands.'*  This  lady  is  not  empowered  bv  the  Lands 
Gianses  Act  to  sell  unless  the  construction  which  is 
oontended  for  on  the  7th  section  gives  her  that 
power.    That  I  mnst  turn  to  directly.    She  is  not 


otherwise  empowered  by  the  L%nds  Glauses  Act  to 
sell,  and  if  she  if  not  empowered  by  the  Lands  Clauses 
Act  to  seU,  then  the  32ad  section  does  not  apply, 
and  she  is  not  one  of  the  persons  thereby  authorized 
to  grant  to  the  corporation  any  easement.    So  now  we 
must  turn  to  the  7th  section  of  the  L%ndf  Clauses 
Act.      It  is  a  long   section,  but  it  is  not  open  to 
the    objection  whidi  often   applies    to    a    lengthy 
section,  because,  though  there  are  a  great  many  words, 
they  are  (at  least  I  have  always  found   them  to 
be)  exceedingly  well  arranged,  and  they  fall  under 
different  heads  very  easily.      We  have  at  the  very 
beginning  of  the  section  a  description  of  the  persons 
to  whom  authority  is  given — oanely,  parties  seised» 
possessed  of,  or  entitled  to  any  such  land  or  any 
estate  or  interest  therein.    Well,  they  are  to  sell  and 
convey  and  enter  into  all  neoessary  agreements  and 
then  "particularly  it  shall ba  lawful  for  all  or  any  of 
the  parties  so  seised,  possessed,  or  entitled  as  afore- 
said.    .     .     •     Trustees  or  feoffees  in   trust   for 
charitable  or  other  purposes,  executors  or  adminis- 
trators, and  all  parties  for  the  time  being  entitled  to 
the  receipt  of  the  rents  and  profits  of  any  suoh  lands 
in  possession,  or  subject  to  any  such  estate  in  dower, 
or  to  any  lease  for  life."     Then  the  argument  is : 
Bxecutors  and  administrators  are  not  entitled  to  land, 
and  that  shows  that   notwithstanding   this    strong 
language  pointing  in  the  other  direction,  the  Legis- 
lature did  contemplate  a  sale  by  persons  who  we-e 
not  seised,  possessed  of,  or  entitled  to  the  land.    The 
answer  is  that  land  indudee  chattels  real  and  also, 
of  course,  an  estate  pur  autre  vie  which  might  be 
vested  in  the  executor,  and  even  au  administrator 
might  become  so  entitled  as  in  the  instance  I  suggetsed 
to  Mr.  L%wrance  in  the  course  of  the  argument  as 
the  legal  personal  representative  of  the  sole  or  sur- 
viving executor  of  the  original  testator.    So  that  we 
have  a  meaning  which  we  can  give  those  words  frith- 
out  committing  the  extravagance  of  saying  that  they 
are  not  to  be  necessarily  seised,  possessed,  or  entitled. 
I  pass  on  to  the  conduding  words  because  I  think 
they    are    important— "  and   as   to   suoh   trustees, 
executors,  and  administrators  on  behalf  of  their  cestui 
que  trus^,  whether  infants,    issue  unborn,  lunatics^ 
femes   covert,  or   other   persons."     Now  creditors, 
legatees,  and  so  forth  might  possibly  be  included 
under  Uie  '*  other  persons/'  but  I  do  not  think  that 
the  language  points  in    that  direction.      There   is 
nothing   to   assist   me   in  saying  that  by    **  other 
persons"  is  meant  creditors,  where  there  is  a  charge 
of  debts,  and  legatees  where  there  is  a  charge  of 
legacies,  and  I  think  that    such    a  construction   is 
exduded  by  the  following  words :  **  and  that  to  the 
same  extent  as  suoh  cestui  que  trusts  respectively  could 
have  exercised  the  same  powers  under  the  authority 
of  this  and  the  special  Act  if  they  had  respectively 
been  under  no  disabUity."    In  order  to  apply  that  to 
such  a  case  as  we  are  dealing  with  you  must  conceive 
the  legatee  to  be  under  disability,  which  there  is  no 
reason  for  supposing   at   all,   and  you  must  treat 
creditors  as  cestui  one  trusts  and  also  as  possibily  under 
disaUlity.  I  think  it  would  be  an  extravagant  con- 
struction of  the  Act  to  suppose  that  the  Legislature 
ever  meant  this  to  apply  to  an  executor  or  an  adminis- 
trator without  any  estate  or  intercit  in  the  land 
which  he  purported  to  sell  and  convey. 

Therefore,  that  being  so,  this  vendor  is  not  a  person 
empowered  by  tihe  Lands  Clauses  Act  to  sdi  and 
convey.  She  can  sell  and  convey— I  have  held  tha% 
in  her  favour — not  beoause  she  comes  within  the 
7th  section,  but  because  she  has  power  which  is 
vested  in  her  either  at  common  law  or  under  Lord  St. 
Leonards'  Act.  But  as  she  is  not  a  person  empowered 
by  the  Lands  Clauses  Act  to  sell  and  convey,  she  is 
not  competent  to  grant  an  eaaesaent. 
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In  eb  Stbbl.— Smith  (Appellawt)  v.  Moody  (Bbspohdbht). 


High  Goimr. 


Having  reil^ard  to  the  importaaoa  of  both  qaesttons, 
the  time  which  has  been  oooapied  by  them  aad  the 
resalt,  I  thmk  the  proper  order  as  to  osts  will  be 
that  each  pa^-ty  pay  his  own  costs. 

Solicitors,  Iliffe^  Henley,  A  Stveet,  for  C.  F,  Preston, 
Town  Clerk  of  Barrow-in-Famess ;  Tylee  &  Co. 


Nov.  «. 


Gban.  Div. 
Swinfen  Eady, 

In  re  Stbbl. 

WAPPBTt  V,   BOBINSON.   (a.) 
WiU — Construction — Devise  of  **  my  freehold  land  and 
Jiereditaments  '* — Cuatomary  freeholds. 

A  testatrix  devised  *^  my  freehold  land  and  heredita- 
ments at  M"  to  A.,  and  tJ^e  residue  of  her  real  avd 
personal  estate  to  trustees.  Testatrix  vms  entitled  at  the 
date  of  her  death  to  four  closes  of  land  at  M,  of  which 
two  were  freeholds  and  two  were  customary  freeholds. 
The  four  doses  were  ia.the  occupation  of  A, 

Held,  that  the  tuords  **  my  freehold  I'lnd  and  heredita- 
ments '*  included  the  customary  freeholds. 

Originating  sammons. 

By  her  will,  dated  the  22nd  of  September,  1899, 
Ann  Steel,  of  the  Town  Head,  Bolton,  in  the  parish  of 
Morland,  in  the  oounty  of  Westmoreland,  made  the 
following  devise : 

'*  I  give  and  devise  my  freehold  land  and  heredita- 
ments at  Morland  Field.  In  the  said  parish  of  Moriand. 
no  to  and  to  the  use  of  Mrs.  Ann  Bobinson,  of  Morland 
•  .  .  and  her  heirs,  but  if  the  said  Ann  Bobinson 
shall  die  before  me  I  give  and  devise  the  said  land 
and  hereditaments  unto  the  person  or  persons,  and  if 
more  than  one  in  the  projporaons  and  for  the  estate 
or  estates,  and  generally  m  the  manner,  to  whom  and 
in  and  for  which,  the  same  would  have  devolved  if  the 
said  Ann  Bobinson  had  died  immediately  after  me, 
and  if  her  last  will  (if  any)  had  first  taken  effect." 

Testatrix  then  devised  tue  residue  of  her  real  and 
personal  estate  to  the  plaintiffs  as  trustees  upon  trusts 
for  sale,  the  proceeds  to  be  divided  between  several 
beneficiaries. 

The  testatrix  died  on  the  29th  of  January,  1902, 
and  her  will  was  proved  on  the  lit  of  March 
following. 

The  testatrix  was  at  the  date  of  her  will,  and 
thenceforth  until  her  death,  entitled  to  four  pieces  of 
land  at  Morland  Field.  Two  of  these  pieoes  were  of 
freehold  tenure,  and  the  other  two  were  copyhold  of 
the  manor  of  Morland,  of  which  the  Dean  and 
Gbapter  of  Carlisle  were  the  lords. 

Testatrixhad  derived  the  lands  asheiress-at-lawof  her 
brother  William  Steel,  who  died  in  1886,  seised  in  fee 
simple  in  possession  of  the  freehold  pieoes  of  land  and 
in  customary  fee  simple  of  the  copyhold  pieoes  of  la  ad, 
of  which  he  was  tenant  on  the  roUs  of  the  said  manor. 
Testatrix  had  never  been  admitted  tenant  of  the 
oopyhold  pieces  of  land  on  the  roll  of  Morland  Minor. 
The  four  pieoes  of  land  were  at  the  date  of  the 
will  and  for  many  y^ars  previouely  in  the  occupation 
of  the  defendant  Mrs.  Ann  Bobinson,  the  devisee  in 
the  wiU,  and  who  then  held  and  had  for  many  years 
held  the  same  as  testatrix's  tenant  at  a  yearly  rent 
of  £12. 

The  said  pieces  of  land  all  lie  together  in  close 
proximity  to  another  farm  held  by  Ann  Bobinson. 

The  question  to  be  decided  by  the  court  was 
whether  the  specific  devise  in  the  will  to  the  defend^ 
aot  Ann  Bolnnson  of  the  testatrix's  freehold  land  and 


hereditaments  at  Morland  Field  inolnded  the  t«o 
oopyhold  fields  held  from  the  Dean  and  Chapter  of 
Carlisle  as  Lords  ef  the  Manor  of  Morland,  to  which 
the  testatrix  was  entitled  as  oustomary  heirsdi  of  her 
late  brother  William  Steel  (deoeaaed),  the  tenant  then 
on  the  roll  of  the  said  manor,  but  to  which  she  hai 
never  been  admitted  tenant ;  or  whether  each  oopy- 
hold fields  passed  to  the  plaintifb  under  the  dsviee  to 
them  of  the  testatrix's  residuary  estate. 

A.  Whiiaher,  for  the  trustees,  argued  that  the  copy- 
hold  lands  passed  under  the  resiaaary  davise :  Stone 
V.  Greening,  13  Sim.  390 ;  Arkell  v.  Fletcher,  10  Siol 
299.  In  re  Bright-Smith,  Bright-Smith  v.  Bright-Smith, 
34  W.  B.  262,  31  Ch.  D.  314,  oonld  be  distinguished, 
as  in  that  case  there  was  no  residuary  devise. 

J.  Oatey,  for  the  defendant,  contended  that  the 
term  ''freehold  land  and  hereditaments"  included 
the  customary  freeholds. 

Swinfen  Bady,  J.— It  appears  that  the  testatrix 
derived  these  closes  of  land  as  heiress  on  the  death 
of  her  brother.  The  fields  have  been  let  in  one 
entirety  to  Mrs.  Bobinson.  Part  of  the  land  wai 
freehold  and  part  was  customary  freehold  of  the 
manor  of  Morland  belonging  to  the  Dean  and 
Chapter  of  Carlisle.  Testatrix  was  never  admitted  si 
tenant  and  never  psid  the  manorial  rent  of  Is.  and 
Is.  2d.  per  yesr  payable  in  respect  of  these  lauds, 
and  although  she  was  not  only  heireis-at-law,  bat 
also  customary  heiress  to  her  brother,  she  hendf 
does  not  appear  to  have  been  aware  of  the  distinctioii. 
These  lands  have  been  usually  known  as  freeholds^  or 
customary  freeholds  in. the  locality.  I  am  of  opinion 
that  the  testatrix  in  the  dauae  devising  her  "  free- 
hold lands  and  hereditaments"  to  the  defendant, 
was  not  using  the  words  in  the  strict  teohnioal  sense 
of  tenure,  but  intended  in  fact  that  these  lands 
in  their  entirety  should  pass  under  the  word  free- 
holds. I  therefore  hold  that  both  classes  of  fields, 
those  properly  called  freehold,  as  well  as  those  locally 
called  freehold  or  oustomary  freehold,  pass  to  the 
devisee  of  her  **  freehold  lands  and  hereditaments" 

Solicitor  for  plaintifb,  (7.  J.  Brayshaw,  for  John 
Richardson,  Appleby. 

Solicitors  for  defendaots,  Harrison  &  PoweU,  for 
Bell  A  Moordaff,  Appleby. 


(o.)  Beported  by  J.  H.  Datibs,  Esq.,  Barriiter- 
at-Law. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.C.J..  and  >  Oct.  29. 

Wills  and  Channeil,  JJ.)      J 

Smith  {Appellant)  v.  Mooby  {Respondent),  (a.) 

Criminal  law — Conviction — Conspiracy — Trades  union 
— Intimidation — Conviction  insufficiently  describing 
offenoe — Conspiracy  and  Protection  of  Property  Ad, 
1876  (38  tfc  39  Vict.  c.  86),  s.  l^Summary  Jurisdidicn 
Act,  1879  (42  &  43  Vict.  c.  49),  a.  39,  sub-section  1. 

Notwithstanding  section  39.  suh-section  1,  of  the 
Summary  Jurisdiction  Act^  1879,  f^  is  still  obligatory  to 
state  on  the  face  of  a  conviction  the  facts  which  are 
necessary  ingredients  of  the  offence. 

By  section  7  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  a  person  •*  who,  with  a  view  to  com- 
peil  any  other  person  to  otbstain  from  doing  .  ,  .  any 
act  which  such  other  person  Jms  a  legal  right  todo  .  .  . 
wrongf\dly  and  without  legal  authority  .  .  .  injma 
his  property,'*  commits  an  offence. 

The  appellant  was  convicted  under  this  section,  the 

(a.)  Beported  by  Bbskutb  Bbid,  Esq.,  Barrister^ 
at-Law. 
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Smith  (Appkllakt)  v.  Moody  (Bbsfondint). 


High  Coxtbt. 


cmvicHon  tiating  that  on  the  4<A  of  February,  190*2,  he, 
**with  a  view  to  compel**  the  respondent  **to  abetain 
from  working  for  Meesre.  John  Bowee  &  Partners 
{Limited),  at  Felling  Colliery,  which  he  had  a  legal  right 
to  do,  wrongfully  and  witJiout  legal  authority  did  injure 
the  property  "  of  the  respondent 

Held,  tJiat  tJie  conviction  was  not  bad  for  not  sufficiently 
stating  the  precise  work  which  the  respondent  was  com- 
pelled to  ahetainfrom  doing ;  but  that  it  was  bad  for  not 
speciJicaUy  steUing  what  was  the  property  injured. 

Beg.  v.  MoEeozie.  41  W.  It  144,  [1892]  2  Q.  B. 
519,  and  b  parte  Wiiktns,  64  L.  J.  Af.  (7.  221,  43 
W.  R.  Dig.  57 ;  considered. 

Omo  stated  bj  the  ooart  of  general  qaarter 
lenions  for  the  peace  for  the  coanty  of  Darham. 

At  a  court  of  suminary  juritdiotion  in  the  oonnty 
of  Durham  the  appellant  was  oonvioted  for  an  offence 
alleged  t3  have  Men  committed  by  him  under  section 
1,  sab-section  1,  of  the  Oonsplracy  and  Protection  of 
Property  Act,  1875,  which  eniots  that  **  Bvery  person 
who,  With  a  view  to  compel  any  other  person  to 
abstain  from  doins  or  to  do  any  act  which  snch  other 
peison  has  a  legj  right  to  do  or  abstain  from  doing, 
wrongfully  and  without  legal  authority  (i.)  •  .  . 
mjures  his  property  .  .  .  shall  on  conyiction  ** 
he  liable  to   pay  a  fine   or  imprisonment 

The  CQUTiction,  so  far  as  material,  was  in  the 
folio  wing  terms:  "Oummings  Smith,  hereafter 
termed  the  defendant,  is  this  day  convicted 
for  that  he,  on  the  4th  day  of  February,  1902,  at  the 
parish  of  Heworth,  in  the  said  county,  with  a  view  to 
compel  ThomasWilliam  Moody  to  abstain  from  working 
lor  Messrs.  John  Bowes  &  Partners  (Limited)  at 
Felling  Colliery,  in  the  said  county,  which  he  had  a 
legal  right  to  do,  unlawfully,  wrong^uUy,  and  without 
legal  authority  did  injure  the  property  of  the  said 
Tuomaa  William  Moody,  contrary  to  the  statute  in 
such  case  made  and  provided,"  &c. 

The  appellant  appealed  against  this  conviction  to 
the  quarter  sessions,  when  the  point  was  taken 
on  his  behalf  that  the  form  of  the  conviction 
was  bad  and  ought  to  be  quashed  on  two 
grounds:  (1)  That  the  conviction  contained 
no  sufficient  definite  specifioation  of  any  act  which 
the  respondent  had  a  legal  right  to  do,  or  of 
soy  aot  which  the  appellant  intended  to  compel  the 
respondent  to  abstain  from  doing.  (2)  That  the 
property  of  the  respondent  alleged  to  have  been  io  j  ured 
by  the  Appelant  ought  to  have  been  particularly 
specified  in  the  conviction* 

The  quarter  sessions,  overmling  both  objections, 
affirmed  the  conviction. 

The  Summary  Jurisdiction  Act,  1879,  s.  39,  sub- 
leotioa  (1)  provides  that  in  prooeedings  before  a 
court  of  summary  jurisdiction  ''the  description  of  any 
oflenoe  In  the  words  of  the  Aot  ...  creatinp;  the 
offlanoe,  or  in  similar  words,  shall  be  sufficient  in  Jaw." 
R,  I.  Simey,  for  the  appellant. — ^The  conviction  is 
had  beoause  it  is  too  vague.  It  should  have  stated 
the  work  which  the  respondent  had  been  prevented 
doiog  by  the  alleged  wrongful  act  of  the  appellant : 
I  Reg.  Y.  McKenzie,  41  W.  B.  144,  [1892]  2  Q.  B.  519. 
I  SCoreovar,  the  property  which  it  i«  alleged  that  the 
I  appeUttnt  had  injured  is  not  stated.  Tbat  suon  an 
indictment  is  bad  has  been  held  in  a  series  of  cases 
from  the  time  when  Holt,  O.J.,  so  ruled  in  Rex,  v. 
Chandler,  1  Ld.  Baym.  581.  That  inhi-rent  defect 
ii  not  onred  by  section  39  (I)  of  the  Summary 
InMiction  A'lt,  1879,  which  nas  not  changed  the 
hw  in  this  resp  ot,  for,  while  that  section  provides 
[(kit ''  the  descnption  of  any  offence  in  th«r  words  of 
%e  Act  creating  the  offence  or  in  similar  words  shall 
kaaaffideot  description  in  law,"  it  does  not  do  away 
vith  the  rule  that  in  a  conviction,  as  in  an  indid^ 


ment,  aU  the  facts  and  circumstances  constituting 
the  offence  must  be  specially  set  out. 

Shortt  {MitcMl  Innes  with  him),  for  the  respon- 
dent.—As  to  the  first  ground  of  objecti<^u.  Ex  parte 
Wilkins,  64  L.  J.  M.  0.  221,  43  W.  B.  Dig.  57,  is  an 
authority  for  this  court  to  hold  that  it  is  one  with- 
out substance.  The  conviction  states  that  the 
appellant  was  going  to  work  for  a  particular  specified 
person,  and  it  was  unnecessary  to  add  a  description 
of  the  work  he  was  goiog  to  do  and  was  prevented 
from  doiog  for  that  particular  person.  The  offence 
is  the  unlawful  preventing  aoother  from  working, 
and  it  is  not  necessary  to  sat  out  the  means  by  which 
the  workman  was  prevented  from  doing  that  which 
he  had  a  right  to  do,  Ex  parte  Perham,  29  L.  J.  M.  C. 
33.  As  to  the  second  ground  of  objection  the  con* 
viotion  states  that  the  property  iojured  was  that  of 
Thomas  Wm.  Moody,  and  that  is  a  sufficient  desorip* 
tioQ  by  virtue  of  s.  39  (1)  of  the  Act  of  1879,  as  it 
follows  the  words  of  the  Act  of  1875  creating  the 
offence, 

Simey  replied. 

Lord  Alyebstonb,  L.G.J. — ^In  this  case  two  objec- 
tions are  taken  to  the  form  of  the  conviction.    The 
first  is  that  the  conviction  does  not  suffidentiy  state 
the  act  from  the  performance  of  which  the  respondent 
was  induced  to  abstain*    It  is  contended  that  the 
conviction  should  have  stated  the  work  which  the 
respondent  was  going  to  do  or  the  nature  of  the  aot 
which  he  was  goin|;  to  do,  so  to   speak,    in   the 
f  urtiierance  of  worlmig  for  the  firm  named.    I  am  of 
opinion  that  this  objection  fails.     As  regards  this 
point  no  material  fact  has  been  omitted  from   the 
conviction  and  the  offence  is  safficiently  stated.    It 
is  dear  that  the  Act  would  apply  to  the  case  of  a 
man  who,  not  having  in  fact  been  employed  by  the 
employer  named,  is  intending  to  try  and  obtain  work 
from  him  at  a  particular  place,  and  who  therefore  may 
not  know  the  predse  nature  of  the  work  which  he 
will   have   to   do;     but    it    would   be   impossible 
iu   such   a   case    to     set     out    in   the    coaviction 
the   exaot  nature    of    the    aot   which    the    work- 
man was  compelled   to   abstain   from   performing. 
It  is  said  on  behalf  of  the  appellant  that  this  view  is 
contrary  to  that  expressed  by  the  present  Master  of 
the  BoUs  (then  CoUins,  J.)  in  Reg.  v.  McKenzie,  but 
I  am    of   opinion  that  there  is   nottiiog  in   that 
decision  contrary  to  the  view  which   I   am   now 
expreismg.    The  conviction  there  merely  stated  that, 
with  a  view  to  compel  the  informant  from  doiog  acts 
which  he  had  a  legal  right  to  do,   the  defendant 
followed  the  informant  in  a  disorderly  manner.    No 
information  whatever  was  given;  neither  the  name 
of  the  employer  nor  the  place  of  employment  w«s 
mentioned,  and  the  conviction  did  not  even  allege 
th«t  the  man  wanted  to  work  at  al'.     The  ooort 
held  that  the  conviction  was  bad  because  it  ought 
to  have  set  out  some  partioolar  and  definite  act  which 
the  defendant  had  intended  to  eompel  the  informant 
to  abstain  from  doing,  but  there  is  nothing  in  the  judg- 
ment to  show  that  Oollius  and  Bruce,  JJ.,  thought 
that  a  statement  that  an  endeavour  had  been  made  to 
compel  a  man  from  working  for  a  paitioular  employer 
at  a  specified  place  would  have  bean  insufficient.    A 
similar  question  came  before  Gave  and  Lawrance,  JJ., 
in  Ex  parte  Wilkins,  and  the  conviotion  in  the  present 
oa«e  is  quite  as  specific  for  the  purpose  of  stating  the 
off  nee  as  ic  was  in  that  case ;  and  Gave,  J.,  in  referring 
to  Jieg.  V.  McKenzie  made  use  of  an  observation,  which 
showed  that  he,  at  any  rat«,  declined  to  accept  the 
broad  principle  whicn  has  been  cDutended  for  in  thin 
case  on  behalf  of  the  appellant.    For  these  reasons  I 
think  that  this  objection  fails. 
The  second  objection  to  the  conviction  is  that  it 
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does  not  siiffioienily  specify  the  property  of  the 
respondent  which  the  appeUant  is  allefl^ed  to  have 
injured,  the  only  words  need  being  **  did  injure  the 
property  ef*  the  respondent.  I  have  come  to  the 
oonolusion  that  this  objection  is  good  and  must  pre- 
TaiL  I  was  at  first  inclined  to  think  that  the 
defect  was  cored  by  section  39  of  the  Sommary 
Jurisdiction  Act,  1879,  whidh  provides  that  '*the 
description  of  any  offence  in  the  words  of  the 
Act  .  .  .  creating  the  offence  or  in  similar  words 
shall  be  sufficient  in  law";  but  on  further  con- 
sidering the  question,  which  is  undoubtedly  one  of 
importance,  it  seems  to  me  that  it  could  not  have 
been  intended  by  that  section  to  do  away  with  the 
old  rule  of  criminal  practice  which  requires  that  fair 
information  and  reasonable  particularity  as  to  the 
nature  of  the  offence  must  be  given  in  indictments 
and  convictions.  All  that  is  meant  by  section  39  is 
that  the  offence  itielf  need  only  be  described  in  the 
words  of  the  statute  creating  it.  As  was  put  forward 
in  the  argument  for  the  appellant,  it  clearly  would 
not  be  sndffioient  to  say  in  a  conviction  for  larceny 
*'  did  steal  the  property  of  *'  the  prosecutor  without 
any  further  partictuars ;  and  in  my  opinion  section 
.39  does  not  cure  the  omission  from  a  conviction 
of  such  particularity  in  the  description  and 
details  of  the  offence  as  has  always  beoi  required. 
I  therefore  come  to  the  condlosion  on  this  point 
of  the  case,  that  the  conviction  insufficiently 
described  the  offence,  and  that  it  is  no  answer 
to  the  objection  to  say  that  in  using  the  words  '*  did 
injure  the  property  of  **  the  respondent,  the  langoage 
of  section  7  of  the  Act  of  1876  has  been  followed, 
and  theref oro  that  no  further  information  is  required. 
I  have  come  to  this  conclusion  with  some  reluctance 
because  I  have  very  little  doubt  that  actual  injury 
to  the  respondent's  property  was  proved,  but  in 
giving  our  decision  we  have  to  consider  how  far  it 
may  iiave  a  bearing  on  other  proceedings.  The 
second  objectioa  is,  in  my  opinion,  fatal,  and  the 
conviction  must  therefore  be  quashed. 

Wills,  J.~I  agree.  I  think  that  section  39  of  the 
Summary  Jurisdiction  Act,  1879,  which  provides  that 
it  is  sufficient  to  describe  the  offence  in  the  words  of 
the  statute  creating  the  offence  cannot  be  supposed  to 
have  been  intended  to  broak  down  the  very  important 
rule  which  has  prevailed  now  for  at  least  200  years  in 
the  administration  of  justice  with  respect  to  the 
sufficiency  of  particulars  in  a  conviction.  I  do  not 
inink  for  a  moment  that  it  was  ibtended  to  relieve 
persons  who  had  to  draw  convictions  from  inserting 
anything  that  was  necessuy  as  an  ingredient  of  the 
offence  of  wliich  the  particular  defendant  had  been 
found  guilty.  When  one  comes  to  the  description  of 
the  offence  its^f,  then  it  is  quite  sufficient  if  it  is 
described  in  the  terms  of  the  statute,  however  general 
they  may  be.  At  the  same  time,  the  old  rule  must 
prevail  tiiat  whatever  is  necessary  to  show  that  the 
person  convicted  has  done  something  which  brought 
him  within  the  words  of  the  statute  must  still  be 
specified. 

With  regard  to  the  first  question  I  feel  no  difficulty, 
because  that  which  the  appellant  intended  to  prevent 
the  respondent  from  doing — namely,  working  for  an 
employers-is  necessarily  of  a  somewhat  vague 
character.  It  may  be  that  the  object  of  the  appellant 
was  to  provent  the  respondent  from  doing  any  work 
at  aU,  and  in  such  a  case  it  would  be  impossible  to 
state  any  specific  act  which  the  appellant  sought  to 
compel  the  respondent  to  abstain  from  doing.  The 
act  is  described  in  the  conviction  as  "  working  for 
Messrs.  John  Bowes  &  Partners  (limited),  at  Felling 
OoUiery,  in  the  said  county,"  ana  I  do  not  know  how 
a  more  speoifio  or  appropriate  description  than  that 


could  be  ffiven.  If  it  were  necessary  to  choose 
between  the  two  decisions  Ex  parte  Wilkin  and 
Beg,  V.  McKenzie^  1  should  certainly  be  disposed  to 
•ay  that  I  agree  with  the  former  rather  than  with 
the  latter.  But  for  the  reasons  which  my  lord  has 
given  I  do  not  think  that  there  is  any  real  incon- 
sistency between  the  two  decisions,  though  no  doubt 
some  of  tiie  observations  of  Collins,  J.,  in  Beg.  v. 
McKenzie^  when  divorced  from  the  particular  circum- 
stances to  which  they  refer,  do  appear  to  go  further 
than  the  case  then  beforo.the  learniBd  judge  required, 
and  to  apply  to  such  a  case  as  the  present.  Nor  do  I 
think  thi»t  Gave,  J.,  in  Ex  parPi  Wilkin  meant  to 
depart  from  a  case  which  was  oinding  on  him. 

But  when  we  come  to  the  second  branch  of  this 
case  it  does  appear  to  me  that  there  is  a  very 
important  question  involved.  I  can  well  under- 
stand, the  reason  of  this  necessity  for  holding 
magistrates  and  other  tribunals  to  strictness  in  this 
matter  of  describing  the  elements  in  an  offence, 
because  if  laxity  is  ^owed  in  the  statement  of  the 
offence  in  the  sunamons  or  in  the  conviction,  it  is  a 
great  encouragement  to  those  who  have  to  deal  with 
such  matters  to  take  refuge  in  generalities,  and  not 
to  apply  their  minds  to  the  specific  question.  Here 
the  appellant  has  committed  a  specific  offence,  but  it 
does  seem  to  me  that  meroly  saying  that  he  "  wrong- 
fully injured  the  property'*  of  the  respondent  without 
anything  further  is  not  sufficient.  It  is  not  that 
thero  is  any  insufficiency  in  the  description  of 
the  offence  itself.  The  description  of  the  offence 
follows  the  words  of  the  statute,  but  there  is 
insufficiency  with  respect  to  the  ingredients  of  the 
offence  which  the  appellant  has  committed,  and  for 
which  he  has  been  convicted.  I  think  specific 
information  as  to  the  injury  to  property  ought  to 
have  been  given  in  the  conviction. 

CHAm^BLLi  J.— I  agree.  I  have  a  very  dear 
opinion  on  the  first  point.  In  all  probability  the 
actual  thing  that  was  proved  was  that  there  was  a 
desire  to  compel  the  respondent  from  doing  any  work 
of  any  kind  whatever  for  the  particular  firm  at  the 
particular  place,  and  if  that  was  proved  that  is  clearly 
an  offence  witiiin  the  meaning  of  this  statute,  and  it 
would  be  impossible  to  state  it  otherwise  than  in  the 
way  in  which  it  is  stated.  I  do  not  suppose  that  the 
intention  was  to  prevent  the  respondent  from  working 
in  one  particular  capacity  and  to  allow  him  to  work 
in  anoUier ;  at  any  rate,  if  that  which  I  have  sug- 
gested was  proved  the  offence  was  committed,  and  the 
conviction,  as  stated,  is  not  in  any  way  defective.  It 
is  unnecessary  to  go  through  the  cases  in  detfdl,  but 
there  is  nothing  in  them  which  is  contrary  to  the 
view  I  have  expressed. 

On  the  second  point  I  have  a  good  deal  of  doubt. 
I  do  not  see  the  mischief  that  my  brother 
Wills.  J.,  seems  to  think  thefe  is  with  regard  to 
the  form  of  the  c9nviction;  because  the  form  is 
necessarily  drawn  up  after  the  conviction,  and  it  does 
not  seem  to  me  that  our  holding  that  the  conviction 
might  be  recorded  in  general  terms  would  induce 
magistrates  not  to  be  particular  as  to  what  was 
proved.  The  principle,  however,  seems  to  be  that, 
subject  to  statutory  provisions  making  certain  things 
unnecessary  in  ceiwn  cases,  the  conviction  must  be 
as  precise  as  the  summons,  and  if  there  were  a  charge 
against  a  man — either  by  an  indictment  or  by 
suDunoLS  made  in  the  vague  way  in  which  this  con- 
viction is  drawn  up — a  charse  against  a  man  of 
injuring  the  property  of  another  without  specifying 
what  property  or  giving  any  further  informa- 
tion, it  does  seem  to  me  that  that  would  be  in- 
sufficient. Therefore,  following  the  rule  that  the  con- 
^  viotion    must    be    as    precipe    as    an    indictment, 
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I  think  that  this  oonyiotian  is  wrong  io  form  unless 
it  is  met  by  some  statutory  provision  on  the  point. 
Section  39  of  the  Summary  Jurisdiction  Aot,  1879,  is 
the  one  relied  on,  but  that  seems  to  be  a  repetition  of 
previous  enaotments,  and  although  section  39  provides 
that  it  shall  be  sufficient  so  far  as  regards  the  deaorip- 
tion  of  the  offence  to  follow  the  statute,  I  do  not 
think  the  section  in  any  way  dispenses  with  the  usuil 
neoesaity  for  specifying  time  and  place  and  matter  in 
the  way  in  which  it  hM  been  hitherto  specified.  It 
oould  not  possibly  suffice  in  a  case  of  larceny  simply 
to  specify  the  name  of  the  person  whose  property  was 
stolen.  There  must  be  facts  relating  to  the  particular 
matter,  such  as  the  time  when  and  the  manner  in 
which  the  offonce  was  committed,  which  would  have 
to  be  inserted  in  the  charge,  and  the  omission  of  which 
cannot  be  cured  by  stating  l^e  offence  in  tiie  words  of 
the  statute.  No  doubt  the  conviction  might  have 
been  amended  at  quarter  sessioast  assuming,  of  course, 
that  lome  specific  property  of  the  respondent  was  in 
f  Aot  proved  to  have  been  inj  nred,  and  therefore  I  am 
r^tber  reluctant  to  give  effect  to  the  objection,  but 
we  have  no  materials  on  which  to  make  an  amend- 
ment and  there  is  therefore  nothing  for  us  to  do  but 
to  quash  the  conviction. 

Appoal  alUnoed;  eonviction  qucuTied. 

Solicitors  for  the  appellants,  Pgke  d:  ParroUf  for  Joel 
d:  Faraonif  Newcastle-upon-Tyne. 

Solicitors  for  the  respondents,  Eobinson  d:  Bradley, 
for  Edward  Clarh,  Newcastle-upon-Tyne. 


^^l)}  June  11. 1902. 

IBUNOTON     COBFOBATION    V.     LONDON    SOHOOL 
BOABD.  (a.) 

Local  gowmment — Lands  taken  compuUorUy — AuesB' 
meat  for  poor  rcUe^LUbility  fitr  deficiency  in  general 
rate — Lands  Clawea  Coneolidation  Act,  1845  (8  cfc  9 
VicL  &  18),  $.  l^S^London  Government  Act,  1899 
(62  &  63  Vict.  c.  14),  $.  10,  ai^-eection  2. 

By  section  133  of  the  Lands  Clauses  Consolidation 
Act,  1845,  promoters  of  undertakings  are  liable  to  make 
good  the  deficiency  in  the  poor  rate  caused  by  tJieir  taking 
lands  for  the  purposes  of  the  undertaking,  and  by 
section  10  of  the  London  Government  Act,  1899,  the 
general  rate  and  the  poor  rate  are  to  be  made  and  levied 
as  one  rate  as  if  it  were  a  poor  rate. 

Held,  ihoA  section  10  of  tfie  London  Government  Act, 
1899,  did  not  impose  any  fresh  liability  upon  promoters 
of  undertakings  under  the  Lands  Clauses  Act,  1845,  and 
that  the  defendants  as  promoters  of  an  undertaking 
were  only  liable  to  make  good  the  deficiency  in  that  pro- 
portion of  the  general  rate,  which  represented  the  ptor 
rate. 

Case  stated  by  consent  under  ord.  34,  r.  1,  in  an 
action  brought  for  (1)  a  declaration  that  under  the 
lisads  Glauses  Oonsoudation  Act,  1845,  and  the 
liondon  Qoremment  Act,  1899,  the  defendants  were 
liable  to  make  good  to  the  plaintiffs  the  deficiency  in 
the  assessment  to  the  geoeral  rate  as  defined  by  the 
last-mentioned  Act  on  a  house  and  l«nds  known  as 
No.  7,  Bamnbory-pArk,  Iilington,  by  reason  of  tho«e 
premises  haviag  been  taken  and  used  for  the  purposei* 
of  the  works  of  the  defendants,  until  the  workd 
should  be  completed  by  the  defendants  and  assessed 
to  the  general  rate ;  (2)  far  payment  of  the  sum  of 
£5  7s.  7d.,  being  the  second  instalment  of  a  general 

(a.)  Bepjrted  by  Alls  Hogo,  Esq.,  Barns ter-at- 
Law. 


rate  made  the  28th  of  September,  1901,  for  the  period 
ending  the  25th  of  March,  1902,  and  payable  on  the 
1st  of  January,  1902. 

By  section  133  of  the  Lands  Glauses  Gwusolidation 
Aot,  1845,  '*If  the  promoters  of  the  undertaking 
become  possessed  by  virtue  of  this  or  the  special  Act 
or  any  Act  incorporated  therewith,  of  any  lands 
charged  with  the  land  tax  or  liable  to  be  assessed  to 
the  poor  rate,  they  shall,  from  time  to  time,  until  the 
works  shall  be  completed  and  assessed  to  such  laud 
tuL  or  poor  rate,  be  liable  to  make  good  the  dofioienoy 
in  the  several  assessments  for  land  t«x  and  poor  rate 
by  reason  of  suoAi  lands  having  been  taken  or  used  for 
the  purposes  of  the  works. 

By  section  20  of  the  Blemeubary  Biuoation  Act, 
1870,  as  amended  by  section  15  of  the  Elementary 
Education  Act,  1873,  it  is  enacted  that  with  respect 
to  the  purchase  of  the  land  by  school  boards  for  the 
purposes  of  the  Elementary  Education  Act,  1870,  the 
following  provisions  shall  have  effect— ttiat  id  to  say : 
(1)  The  Lands  Glauses  Gousolidation  Act,  1845,  and 
the  Acts  amending  the  same,  shall  be  incorporated 
with  iAuB  Act  except  the  provisions  relating  to  access 
to  the  special  Act ;  and  in  construing  those  Acts  for 
the  purposes  of  this  section  the  special  Act  shall  be 
oonstmed  to  mean  an  Act  conficming  an  order  of  the 
Education  Department  for  the  purchase  of  Und, 
together  with  the  Elementary  Education  Act,  1870, 
and  the  promoters  of  the  undertaking  shall  be  construed 
to  mean  the  school  board ;  and  (2)  the  school  board 
before  putting  into  force  any  of  the  powers  of  the 
said  Luids  CUauses  Gousolidation  Acts  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than 
by  agreement  are  to  give  the  notices  prescribed  by 
section  2Q  of  the  Elementary  Education  Act,  1870 ; 
and  by  the  same  section  the  Education  Department 
may  make  an  order  authorizing  the  school  board  to 
put  in  force  with  reference  to  the  land  referred  to  in 
moh  order  the  powers  of  the  Lands  Gl«uses  Gousoli- 
dation Act,  1845.  and  the  Acts  amendiog  the  same 
with  respect  to  the  purchase  and  taking  of  land 
otherwise  than  by  agreement,  but  no  suuh  order  is  to 
be  Tttlid  until  it  is  coufirmed  by  Parliament. 

By  a  proYisi  tual  order  duly  made  and  condrmed  by 
the  Bdacadon  Depsrtmeut  Proyisional  Order  Gon- 
firmation  (London)  Aot,  1898  (61  &  62  Vict,  a  cciv.). 
after  section  20  of  the  Elementary  Education  Act  had 
been  complied  with,  the  Education  Department 
ordered  that  the  defendants  be  authoriz^sd  to  put  in 
force  the  powers  of  the  Lands  Glaoses  Gousolidation 
Act  for  the  purchase  and  taking  of  lands  otherwise 
toan  by  agreement  with  reference  to  {inter  alia)  the 
p.-emises  mown  as  No.  7,  Bamsbury-park  aforesaid. 

Ou  or  about  the  12th  of  December,  1900,  the 
defeadauts,  under  the  powers  conferred  by  the  order, 
became  possessed  of  the  said  premises,  which  c^nsutel 
of  a  private  dwelling-house  and  garden,  which  were 
then  uable  to  be  assessed  to  the  poor  rate,  and  were 
not  exempt  from  that  or  any  rate,  or  liable  to  be 
assessed  thereto  at  a  less  amount  toau  other  heredita- 
ments, and  in  respect  thereof  the  defendants  became 
the  promoters  of  an  uodertaking  within  the  meaning 
of  thts  said  seution  133 ;  and  the  said  Gonfirmation 
Act,  together  with  the  Elementary  Education  Act, 
1870,  became  the  special  Act  within  the  meaniug 
thereof;  and  the  works  within  such  meaniug  in 
connection  with  the  said  premises  have  not  been 
completed  and  usseesed  to  such  poor  rate. 

By  virtue  of  the  London  Qovemmeut  Act,  1899,  t  e 
plaintiffs  became  and  are  the  borough  counoii  for 
the  borough  of  Isliogton,  aud  the  collectors  of  the 
assessment  for  poor  rate  mentioned  in  section  133. 
By  section  10,  subsection  1,  of  the  London  Goreru- 
ment  Act,  1899,  it  is  enacted  that  a  scheme  under 
that  Aot  (which  was  duly  made  and  passed  as  regards 
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the  borough  of  IsUagtoa)  shall  provide  for  all 
expenses  of  a  borough  counoil  being  paid  out  of  the 
general  rate,  and  for  the  disoontinuanoe  of  a  separate 
sewers  rate  and  a  separate  lighting  rate,  but  shall 
make  provisions  for  protecting  the  interests  of  owners 
and  oocupiers  of  any  hereditaments  which  is  exempt 
from  any  rate,  or  liable  to  be  assessed  thereto  at  a 
less  amount  than  other  hereditaments ;  and  by  sub- 
section 2  of  the  same  section  it  is  enacted  that  after 
the  appointed  day,  which  has  loag^  since  passed,  the 
generfd  rate  and  the  poor  rate  shaU  be  assessed,  made, 
and  levied  together  by  the  borough  coundi  as  one 
rate,  which  shall  be  termed  the  general  rate,  and 
shall  be  assesied,  made,  and  collected  and  levied 
as  if  it  were  a  poor  rate,  and  all  enactments 
applying  or  referring  to  the  poor  rate  shall,  sub- 
ject to  the  provisions  of  this  Act  as  to  audit, 
be  construed  as  applying  or  referring  also'  to  the 
general  rate.  A  copy  of  the  scheme  was  annexed 
to  and  formed  part  of  the  case. 

By  reason  of  the  lands  having  been  taken  and  used 
by  the  defendants  for  the  purposes  of  their  works, 
there  was  prior  to  the  28th  of  September,  1901,  and 
still  is,  an  entire  deficiency  in  the  assessment  for  the 
genend  rate  in  respect  of  the  said  lands,  and  the 
.  plaintiffs/ as  such  collectors  have  demanded  from 
^  the  defendants  £5  7s.  7d.,  the  amount  of  such 
deficiency  for  the  period  ending  the  25th  of  March, 
1902,  but  the  defendants  have  neglect«KL  to  pay  the 
same.  The  proportion  of  such  £5  78.  7d.  repre- 
senting that  portion  of  the  gen^^ral  rate  which  is 
applicable  to  the  relief  of  the  poor  is  £3  3b. 

TAe  deficiency  has  been  computed  acoordiug  to  the 
rental  at  which  the  lauds  with  the  buildings  thereon 
were  valued  and  rated  at  the  time  of  the  passing  of 
the  Confirmation  Act,  1898. 

The  plaintiffd'  claimed  that  the  defendants  were  liable 
to  make  good  to  the  plaintiffs  the  said  deficiency  in 
the  general  rate,  but  the  defendants  contended  that 
they  were  not  liable  to  make  good  any  part  of  such 
deficiency,  or  at  any  rate  that  they  were  only  liable  to 
make  good  such  p%rt  of  such  deficiency  as  arose 
with  respect  t  ^  that  part  of  the  general  rate  which 
represents  the  poor  rate. 

The  questions  for  the  opiaion  of  the  court  were :  (1) 
Whether  under  the  provisions  of  the  said  Acts  of 
Parliament  the  defendants  are  bound  to  make  good 
to  the  plaintiffs  the  whole  of  thedefiaiencyin  the  general 
rate.  (2)  If  the  last  qa<)»tion  is  answered  in  the  nega- 
tive, whether  the  defendants  are  bound  to  make  good 
to  the  plaintiffs  ttie  deficiency  in  the  proportion  of 
the  general  rate  which  represents  the  poor  rate. 

Byde  (Danchwerta,  K,G,,  with  him),  for  the 
plaintiff. 

Avory,  K,C.  {Layman  with  him),  for  the  defendants. 

The  arguments  snffisiently  appear  from  the  judg- 
ment. 

Wright,  J.—XJnder  section  133  of  the  Lands 
Glauses  Consolidation  Act,  1845,  the  promoters  of 
undertakings  to  whom  that  Act  applies  are  made 
liable,  not  to  be  rated  to  the  poor  rate,  but  to  make 
good  the  deficiency  in  the  poor  rate  caused  by  their 
taking  under  tiieir  statutory  powers  lands  and 
boildiogs  assessed  to  that  rate  ;  they  are  liable  also 
to  m«ke  good  the  deficiency  in  the  land  tax.  The 
defendants  have  taken  land  under  circumstances 
which  render  that  section  applicable,  and  the  only 
question  for  my  decision  is  what,  in  relation  to  the 
present  case,  is  the  meaning  to  be  given  to  the  expres- 
sion **  poor  rate  *'  in  the  section.  The  answer  depenis 
upon  section  10  of  the  London  Government  Act, 
1 899.  The  Lands  COauses  Act  itself  selected  the  poor 
rate  as  the  rate  the  deficiency  in  which  had  to  be 


made  good;  it  left  other  rates,  such  as  the  county 
rate,  the  watching  and  lighting  rate,  &c.,  entirely 
outside  its  scope.  I  do  not  think  that  at  that  time 
the  borouffh  rate  was  payable  out  of  the  poor  rate ; 
certainly  in  some  boroughs  it  was  not  so  payable  . 
down  to  a  very  recent  period.  It  is  useless, 
however,  to  conjecture  why  the  same  principle  was 
not  applied  to  all  rates ;  it  may  have  been  that  the 
poor  rate  was  a  mere  burden  upon  land,  of  which  it 
was  thought  that  everybody  ought  te  pay  his  share, 
and  that  the  rate  ought  to  be  paid  even  in  a  case 
like  this  where  the  land  might  be  temporarily  unpro- 
fitable, because  then  it  would  be  a  burden  under- 
taken with  a  view  to  the  future  profitable  user  of 
the  land.  Again,  it  may  have  been  thought  that 
there  should  not  be  a  similar  liability  in  the  case  of 
charges  which  were  not  strictly  a  burden  upon  the 
land,  but  were  rather  charffes  in  respect  of  the  value 
of  something  provided  by  tne  local  authority,  such  as 
sewer  Aire,  water,  or  lighting,  &c.,  for  in  such  a  cue 
the  land  might  lie  idle  in  the  hands  of  the  promoters 
of  the  undertaking,  and  they  would  receive  no  benefit 
from  what  was  provided. 

But  the  real  question  is  what  is  the  effect  of 
section  10  6f  the  Act  of  1899 ;  now,  sub-section  2 
of  that  section  provides  that  the  general  rate  and 
the  poor  rate  are  to  be  assessed,  made,  and 
levied  *'as  one  rate,'*  which  is  to  be  called  the 
general  rate,  and  is  to  be  assessed,  made,  collected, 
and  levied  as  if  it  were  the  poor  rate ;  it  does  not 
abolish  either  the  general  rate  or  the  poor 
rate,  but  leaves  them  together  side  by  side ;  it  does 
not  say  that  all  these  expenses  are  to  be  provided  for 
by  a  levy  which  is  to  be  part  of  the  poor  rate :  it 
says  ''as  if  it  were  the  poor  rate.*'  which  is  very 
different  from  saying  that  these  expenses  are  to  be 
treated  as  p«rt  of  the  outgoings  of  the  |>oor  rate.  It 
in  that  difference  of  expression  whioh  prevents 
Farmer  v.  L'mdon  and  North' Western  Railway  Co,^ 
36  W.  B.  590, 20  Q.  B.  D.  788,  from  bnng  an  autnority 
in  the  present  otiwe.  There  it  was  decided,  and  properly 
decided,  that  everythhag  which  was  chargeable  on 
the  poor  rate  was  to  be  regarded  as  being  within  a 
provision  of  this  kind. 

Pausing  at  this  pomt  in  the  section,  I  do  not 
think  there  is  enough  to  establish  the  conclusion 
tbat  all  these  purposes  are  to  be  treated  as  pur- 
poses of  the  poor  rate.  The  section  then  provides 
that  all  enactments  applying  or  referring  to  the 
poor  rate  are,  subject  to  the  provisions  of  the 
Act  as  to  audit,  to  be  construed  as  applying  or 
referring,  also  to  the  general  rate;  I  think  that 
this  carries  the  matter  no  further.  The  words  in 
their  natural  sense  mean  that  enactments  relating  to 
the  machinery  for  assessment,  f  )r  making,  collecting, 
and  levying  the  poor  rate,  and  for  appeals,  are  to 
apply  in  future  to  the  general  rate.  The  expressioci 
"fidl  enactments  applying  to  the  poor  rate"  is,  if 
taken  literally,  diffioult  of  application;  I  do  not 
think  that  the  Lands  Clauses  Act,  1846,  can  be 
properly  described  as  an  enactment  applying  to  the 
poor  rate ;  it  deals,  not  with  the  rate,  but  with  the 
deficiency  on  the  rate  owing  to  th^  temporary  non- 
rat  eabHity  of  certain  premises.  Then  section  11, 
sub-section  3,  of  the  Act  of  1899  indicates  that  for 
some  purposes  the  general  rate  and  the  poor  rate 
are  intended  to  be  kept  separate,  for  it  provides 
for  the  separation  in  the  demand  note  of  the  several 
purposes  for  which  the  rate  is  made,  and  for  a  statement 
of  tbe  approximate  amount  in  the  pound  required  for 
each  purpose,  including  a  proportionate  amount  of  the 
costs  of  collection.  In  Uie  scheme  which  has  been  made 
under  this  Act  there  is  an  express  provision  for  the 
purpose  of  giving  effect  to  exemptions.  The  borough 
oonnoU  is  to  apportion  the  amount  of  the  general  rate 
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8o  as  to  show  approximately  the  rate  from  time  to  time 
for  any  of  the  purposes  or  the  nnmber  of  purposes  in 
respect  of  which  there  is  saoh  an  exemption,  and  the 
rates  in  the  pound  so  apportioned  and  entered  are  to 
be  treated  as  levied  for  the  purposes  in  respect  of 
which  these  sums  are  given.  I  am  not  dear  that 
that  does  not  apply  to  this  very  case,  although  the 
word  ''exemption^'  is  not  appropriate  for  this 
purpose ;  but  it  may  be  that  the  word  is  there  used 
in  a  general  sense,  and  would  cover  a  case  like  the 
present.  Apart  altogether,  however,  from  the  scheme, 
I  think  that  the  claim  of  the  plaintiffs  is  not  made 
out;  the  form  of  sections  10  and  11  would  be  a 
strange  form  to  adopt  if  the  intention  were  to  impose 
a  novel  burden  of  this  kind,  especially  when  it  is 
remembered  that  section  133  of  the  Act  of  1845  is  not 
concerned  with  ratio ir  at  all;  for  while  sections  10 
and  11  of  the  Act  of  1899,  are  entirely  concerned  with 
rating,  section  133  of  the  Lands  Clauses  Act,  1845,  is 
nierely  concerned  with  the  making  up  of  the  deficiency 
ia  the  rate.  I  think  that  the  true  meaning  of  the 
enactments  when  read  together  is  that  the  school 
board  must  make  up  the  deficiency  of  that,  part  of  the 
g'eneral  rate  which  represents  the  poor  rate,  or  repre- 
^eot4  anything  chargeable  on  that  rate.  The  first 
question  must  therefore  be  answered  in  the  negative, 
the  second  in  the  affirmative. 

Judgmefit  accordingly. 

Solicitor  for  the  plsintiffa,  E,  M.  BramalL 

Solicitor  for  the  defendants,  C.  F.  Mortimer, 
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From  K.  B.  Div. 
(Vaughan  William*,  Stirling,  and  > 
Mathew,  L. JJ.)  » 

In  re  Aw  ARBrrRATioN  between  Lord  Mostyn 
AND  Fitzsimmons.  (a.) 

Landlord  and  tenant — Renewal  of  lease — "  At  the  costs 
of  the  lessee*' — Costa  of  arbitration  to  assess  fine  pay- 
able on  renewal. 

A  lease  contained  a  covenant  by  the  lessor  that  he  would 
ot  any  time  during  the  term  **  upon  the  request  and  at 
the  costs  of  the  lessne^"  and  on  payment  of  a  fine  calcu- 
lated upon  the  number  of  years  of  the  term  xuhich  had 
expired  and  the  full  improved  annual  value  of  the 
premised  at  the  time  of  the  renewal  {such  value  to  be 
determined  by  the  lessor*8  surveyor  or  at  tJie  option  of  the 
lessee  by  the  award  of  two  referees  or  their  umpire), 
renew  the  term.  The  lessee  required  the  lessor  to  renew 
the  term,  and  gave  notice  of  his  desire  to  have  the  full 
improved  animal  value  of  the  premises  determined  by 
the  award  of  two  referees  or  their  umpire. 

Held,  that  tlie  costs  of  the  reference,  must  be  paid  by 
the  lessee. 

Judgment  of  Wright,  J.,  ([1902]  I  K,  B.  oV2, 
60  W.  R.  Dig.  92,  reversed. 

Appeal  by  Lord  Mostyn  from  the  judgment  of 
Wright,  J.,  upon  an  award  stated  in  the  form  of  a 
special  case  (reported  in  [1902]  1  K.  B.  512,  50  W.  B. 
Dig.  92). 

By  two  leases,  dated  respectively  the  13th  of 
October,  1860,  and  the  6th  of  January,  1863,  two  sets 
of  premises  at  Llandudno  were  demised  for  terms  of 

(a.)  Beported  by  W.  P.  Ba&by,  Esq.,  Barrister- 
Law. 


seventy-five  years  from  the  25th  of  December,  1860, 
at  the  annual  rent  of  5s.  reserved  by  each  lease.  Each 
lease  contained  the  following  covenant:  *'And  also 
that  the  lessors,  their  heirs  or  assigns,  will,  at  any 
time  during  the  said  term,  upon  the  request  and  at 
the  costs  of  the  lessee,  his  executors  and  adminis- 
trators or  assigns.* and  on  payment  by  him  or  them 
of  a  fine  calculated  according  to  the  table  hereunder 
written  upon  the  nnmber  of  years  of  the  said  term 
which  have  expired  and  the  fuU  improved  annual 
value  of  the  premises  at  the  time  of  such  renewal 
(such  value  to  be  determined  by  the  said  surveyor  *' — 
of  the  lessor — "  or  at  the  option  of  the  lessee  by  the 
award  of  two  referees  or  their  umpire)  renew  or  cause 
to  be  renewed  the  said  term  for  a  further  term  of 
seventy-five  years  from  the  date  of  such  renewal  at 
the  like  rent  and  subject  to  the  like  cr>venant8  and 
conditions  as  are  herein  reserved  and  oontaiaed, 
including  this  present  covenant  for  renewal." 

Fitzsimmons  cUimed  to  be  entitled  as  lessee 
thereof  to  the  premises  comprised  in  the  leases  for  the 
unexpired  residue  of  the  respective  terms,  and  Lord 
Mostyn  claimed  to  be  entitled  to  the  same  heredita- 
ments as  the  landlord  thereof  in  reversion  expectant 
on  the  determination  of  the  respective  terms  and  in 
the  meantime  subject  to  the  leases.  In  1900  Fitz- 
simmons (hereinafter  called  the  lessee)  applied  to 
Lord  Mostyn  (hereinafter  called  the  landlord)  for  a 
renewal  of  both  the  terms  for  further  terms  of 
seventy -five  years  from  the  25  th  of  December,  1900. 
DifFerences  arose  between  the  landlord  and  the  lessee 
with  reference  to  the  assessment  of  the  fiaes  payable 
by  the  lessee  to  the  landlord  in  respect  of  the  renewal 
of  the  terms,  and  for  the  purpose  of  such  assessment 
the  lessee  gave  notice  to  the  landlord  of  his  desire 
that  the  fuJl  improved. annual  value  of  the  demised 
premises  should  be  determined  by  the  award  of  two 
referees  or  their  umpire  as  jnrovided  by  the  leases. 
The  lessee  and  the  landlord  each  appointed  an 
arbitrator,  and  the  arbitrators  appointed  an  umpire. 
The  arbitrators,  having  failed  to  agree,  referred  the 
matter  to  the  umpire. 

A  question  was  raised  before  the  umpire  as  to 
whether  he  had  any  power  or  discretion  to  deal  with 
the  costs  of  the  reference  and  award,  it  being  con- 
tended by  the  landlord  that  upon  the  true  construc- 
tion of  the  leases  the  lessee  was  only  entitled  to 
obtain  a  renewal  of  the  terms  at  his  own  cost  in  aU 
things,  includiufr  the  whole  of  the  costs  of  both 
parties  of  and  incidental  to  the  reference  and  award, 
and  that  the  costs  of  the  reference  and  award  had  no  I; 
been  referred  to  the  umpire  to  deal  with.  It  was 
contended  by  the  lessee  that  the  referenoe,  which  was 
a  costly  and  expensive  one  extending  over  three  days, 
was  not  such  a  determination  by  the  awurd  of  two 
referees  or  their  umpire  as  was  contemplated  by  the 
provisions  of  the  leases ;  and,  further,  that,  whatever 
construction  was  placed  upon  the  leases  in  relation  to 
the  reference  and  award,  the  costs  of  the  reference 
and  award  were  in  the  discretion  of  the  umpire,  and 
that  the  umpire  had  power  to  deal  with  such  costs 
under  the  provisions  of  the  Arbitration  Act,  1889. 

The  questions  for  the  court  were — (1)  whether, 
upon  the  true  construction  of  the  leases,  the  costs 
of  rene\^al  to  be  paid  by  the  lessee  included  the  costs 
of  the  referenoe  and  award ;  and  (2)  whether  (what- 
ever construction  was  placed  upon  the  leases  in 
relation  to  the  costs  of  the  reference  and  award)  the 
umpire  had  any  power  or  discretion  to  deal  with  the 
cost*. 

Wright,  J.,  held  that  the  costs  of  the  renewal 
which  were  to  be  paid  by  the  lessee  were  the  ordinary 
conveyancing  costs  only,  and  that  they  did  not 
include  the  costs  of  the  referenoe  and  award,  which 
were  in  the  discretion  of  the  umpire. 

IT 
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C.A.     In  rb  Akbtn.  btwn.  Lord  Mostyn  and  Fitzsimmons. — Broome  v.  Speak  and  Otoers.     C.  A. 


Lord  MoAtyn  appealed. 

Montague  Lush^  K,C,,  and  J.  C.  W.  Madden^  for 
Lord  Moatyn,  referred  to  Wortham  v.  Lord  Dacre,  4 
W.  B  431,  2  K.  &  J.  437,  and  In  re  Gray,  49  W.  R. 
298,  [1901]  1  Ch.  239. 

Marshall,  K.C.,  and  E.  P.  Hewitt,  for  Fitz- 
simmons. 

VAuaHAN  Williams,  L.J.— I  wish  to  begin  my 
judgment  by  stating  that  no  question  ii  raised  in 
this  case  as  to  the  reasonableness  of  these  costs  in 
point  of  amount.  I  therefore  assume  that  they  are 
reasonable.  Tbe']«only  question  which  we  have  to 
determine  is  as -•to  ithe  construction  of  the  covenant 
for  renewal  in  <  the  leases.  The  question  which  we 
have  to  determine  is  whether  the  costs,  which  are 
spedally  dealt  with  in  that  covenant  in  the  lease  as 
having  to  be  paid  by  the  leasee,  include  the  costs  of 
the  reference  and  award.  In  my  judgment,  having 
regard  to  the  wording  of  the  covenant,  those  costs 
are  included  in  the  covenant.  I  cannot  see  the 
application  of  the  cases  cited  with  reference  to  the 
payment  of  costs  by  lessees  and  others,  where  the 
payment  is  independent  of  any  special  agreement. 
In  such  cases  the  obligation  to  pay  the  costs  is 
ffovemed  by  the  interests  of  the  party  for  whose 
benefit  the  costs  are  incurred.  Take,  for  instance,  a 
leaie  and  a  counterpart.  QRie  costs  of  the  lease 
and  of  the  counterpart  follow  the  respective 
interests  of  the  lessor  and  lessee  in  those  documents. 
We  have  only  in  the  present  esse  to  construe  this 
particular  covenant.  I  do  not  think  that  Wright,  J., 
would  have  arrived  at  the  conclusion  at  which  he 
arrived  if  he  had  merely  considered  whether  the 
words  of  the  covenant  were  wide  enough  to  cover 
these  costs.  The  learned  judge  thought  that  it 
would  be  unreasonable  to  place  what  I  may  call  the 
natural  construction  upon  the  words,  because  to  do 
so  would  give  the  landlord  the  power  to  force  on  the 
lessee  unnecessary  costs  by  claiming  an  extravagant 
sum  as  a  fine.  The  truth  of  the  matter  is  that  the 
lease  does  not  contemplate  the  landlord  making  any 
fluoh  claim  at  all  or  having  an  opportunity  to  make 
one.  The  lease  contemplates  the  lessee  exercising  his 
option  of  calling  for  a  renewal  pf  the  term  and  of 
having  the  amount  of  the  fine  assessed  either  by  the 
landlord's  surveyor  or  by  arbitration,  and  of  doing 
that  wi^out  the  landlord  having  the  opportunity  of 
making  any  claim  at  alL  The  costs  of  the  reference 
and  award  are  the  costs  necessarily  incurred  in  the 
aenewal  of  the  terms  having  regard  to  the  way  in 
which  the  lessee  has  chosen  to  have  the  improved 
annual  value  of  the  premises  determined,  upon  which 
the  amount  of  the  fines  depends.  The  costs  of 
renewal  to  be  paid  by  the  lessee,  in  my  opinion, 
indude  the  costs  of  the  reference  and  award.  The 
appeal  must  be  allowed. 

STiBUNa,  L.J.,  concurred.  By  the  clause  which 
we  have  to  construe  the  renewal  is  to  be  at  the  costs 
of  the  lessee.  The  lessee  elected  to  have  the  amonnt 
of  the  fine  payable  upon  renewal  ascertaii&ed  by 
arbitration,  and  in  my  opinion  any  costs  necessarily 
and  properly  incurred  by  the  lessor  in  that  arbitra- 
tion are  such  costs  as  are  referred  to  in  the  clause. 
A  totidly  different  question  might  have  arisen  if  the 
lessor  had  misconducted  himself  in  relation  to  the 
arbitration.    No  such  question  arises  here. 

Mathew,  L  J. — I  am  of  the  same  opinion.  We 
do  not  decide  that  in  every  poisible  case  the  costs  of 
arbitration  proceedings  would  be  thrown  upon  the 
lessee.  I  am  far  from  saying  that,  if  the  lessor 
behaved  obstinately  and  unreasonably  and  compelled 
the  lessee  to  go  to  arbitration,  the  lessor  might  not 
have  to  pay  the  costs. 


Appeal  allowed. 

Solicitors  for  Lord  Mostyn,  Hulberte,   Huasei/,  (b 
Metcalfe* 

Solicitors    for    Fitzsimmons,   Bel/rage    tk   Go ,   for 
Chamberlain  <C'  Johnaoriy  Llandudno. 


From  Chan.  DIv.  )    j^^     ««    oi 

(Collins,    M.R..    and   Bomer  and  J   "^^^Xn    o-      * 
Cozens-Hardy,  L.JJ.)  )         ^^>  ^^• 

Broome  v.  Speak  and  Others,  (a.) 

Company — Prospectus — Contract  by  company — Omission 
from  prospectus — Rights  to  be  **  honourably  met** — 
Caiicelled  contract  —  Materiality  —  Companies  Act, 
1867  (30  ct  31  Vid.  c.  131),  «.  ^S— Directors* 
Liability  Act,  1890  (53  &  54  Vict.  c.  64),  s.  3. 

A  promoter  in  May,  1898,  agreed  to  float  a  company 
for  a  sum  of  £20,000.  Shortly  after  the  company  was 
incorporated  it  was  resolved  to  purchase  the  business  of 
another  company  as  a  going  concern,  and  the  buying 
company  in  September,  1898,  entered  into  a  contract  with 
the  promoter  by  which  the  promoter  agreed  to  advance  a 
sum  of  £14,250  by  way  of  deposit  on  the  purchase- 
money.  The  company,  by  a  contract  contained  in  a  letter 
of  the  2\st  of  September,  1898,  agreed  to  repay  this 
deposit  if  the  purchase  went  through,  and  further  agreed 
to  pay  a  bonus  of  £7,500  in  consideration  of  tlie 
promoter's  additional  services.  The  agreement  o^ purchase 
was  signed  on  the  2Qth  of  September,  1898.  TA«  directors 
of  the  vendor  company,  toms  of  whom  were  to  join  the 
board  of  the  new  company,  objected  to  the  payment  of  the 
£7,500.  Consequently,  on  the  10th  of  October^  1898,  an 
arrangement  was  come  to  whereby  the  contract  of  the  2Ut 
of  September  was  cancelled,  and  the  promoter  was  satisfled 
with  an  assurance  that  his  right  to  receive  proper 
remuneration  for  commission  should  be  honourably  met. 
A  fortnight  later  the  directors  issued  a  prospectus,  in 
which  it  was  stated,  on  the  advice  of  counsel,  tliat  the 
only  contracts  to  which  the  company  was  a  party  were 
tlie  promotion  agreement  of  May  and  the  purchase  agree" 
ment  of  the  26th  of  September. 

Held,  that  the  contract  of  the  2Ut  of  September  was 
not  wholly  cancelled  by  the  arrangement  of  the  lOth  of 
October,  and  that,  in  any  event,  both  contracts  should 
have  been  disclosed  in  tJic  prospectus  under  section  38  of 
the  Companies  Act,  1867. 

Held,  also,  that  the  fact  that  the  contracts  were  omitted 
from  the  prospectus  on  the  advice  of  counsel  was  no 
defence. 

Decision  o/ Buckley,  J.,  50  W.  B,  614,  affirmed. 

This  was  an  appeal  from  a  decision  of  Buckley,  J*i 
dated  the  30th  of  April,  1898,  and  reported  in  50 
W.  B.  614. 

The  facts  were  as  follows : 

The  London  and  Northern  Bank  (Limited)  wai 
incorporated  on  the  6th  of  April,  1898.  Mr.  Bowden 
was  the  promoter,  and  an  agreement  was  made  on  the 
9th  of  April,  1898,  whereby  he  was  to  have  a  sum  of 
£20,000,  equal  to  one  percent,  on  the  nominal  capitftU 
for  promotion  expenses.  Subsequently  it  was  resolved 
to  purchase  the  business  of  the  Leeds  Joint  Stock 
Bank.  The  Leeds  directors,  however,  insisted  on  a 
deposit  of  £14,250,  which  was  10  per  cent  on  the 
purchase-  money.  Bowden  agreed  to  find  this  deposit, 
and  the  London  and  Northern  Bank  in  a  letter  of  the 
21st  of  September  undertook  to  repay  toe  amount  of 
the  deposit,  together  with  a  bonus  of  £7,500  for  the 
loan.     It  was  distinctly  stated  that  Bowden  alone 
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was  to  take  the  risk  of  forfeiture.  The  letter  was 
written  on  behalf  of  the  bank  by  one  Haddock  and 
addressed  to  a  Mr.  Craig,  who  was  Bowden's  nominee. 

On  the  26th  of  September  the  purchase  agreement 
was  signed  and  the  sum  of  £14,250  deposited. 

On  the  27th  of  September  the  matter  was  con- 
sidered by  the  directors  and  it  was  resolved  that  the 
agreement  dated  the  26  th  of  September  should  be 
read  and  adopted  and  the  company's  seal  afi&zed,  it 
being  understood  that  the  bank  underwent  no 
liability  as  to  the  deposit. 

On  the  1st  of  October  the  matter  came  up  again 
for  consideratioD.  Tne  contract  of  the  2l8t  of 
September  was  ratified  and  a  letter  to  that  effect  was 
sent  on  behalf  of  the  bank  to  Mr.  Craig. 

Arrangements  were  now  made  for  the  meeting  of  the 
directors  of  botti  banks,  it  hayiag  been  agreed  that 
one  or  two  of  the  Lseds  directors  should  become 
directors  of  the  London  and  Northern  Bank.  This 
led  to  a  meeting  on  the  10th  of  October. 

Stong  objection  was  taken  by  two  the  Leeds 
directors — Mesirs.  Bray  and  Gaunt-- to  the  bonus  of 
£7,500,  and  they  refused  to  go  on  with  the  purchase 
unless  it  was  abandoned. 

When  this  was  pointed  out  to  Bowden,  and  also 
that  if  he  persisted  in  his  demand  he  stood  to  lose, 
not  only  the  amount  of  the  deposit,  but  also  the 
money  which  he  was  to  receive  under  the  promotion 
agreement,  he  consented  to  the  cancellation  of  the 
contract  oontained  in  the  letter  of  the  21st  of 
September. 

At  the  same  meeting  a  rasolution  was  passed  in  the 
following  terms:  *'That  after  full  diacussion  and 
hearing  the  views  of  the  directors  of  the  Leeds  Joint 
Stock  Bank  (Limited),  and  upon  the  chairnoan  giving 
Mr.  Bowden  assurance  that  his  right  to  receive 
proper  remuneration  for  commission  on  introducing 
the  business  of  the  Leeds  Joint  Stock  Bank  (Limited), 
and  railing  the  necessary  deposit,  shall  be  honourably 
met  at  a  fature  meeting  of  the  directors  of  the 
London  and  Northern  Bank  (Limited),  it  is  resolved, 
with  the  assent  of  Mr.  Craig,  that  the  contract  con- 
tained in  tbe  letter  of  the  2 lit  of  September,  1896,  be 
cancelled,  and  that  the  subject  be  adjourned  to  a 
future  meeting  of  the  board. 

On  the  18th  of  October,  Craig  wrate  to  the  trustee 
of  the  London  and  Northern  B«nk  a  letter  as  follows : 
*'  Referring  to  the  letter  which  you  wrote  to  me, 
dated  the  21st  of  September,  1898,  I  understand  that 
tbe  directors  of  the  London  and  Northern  Bank  have 
passed  a  resolution  to  the  effect  that  the  claim  which 
I  may  have  for  commission  on  introducing  the  busi- 
ness of  the  Leeds  Joint  Stock  Bank  (Limited),  or  for 
raising  the  necessary  deposit,  shall  be  honourably 
and  properly  met.  Having  regard  to  that  assurance, 
I  am  quite  willing  io  agree  to  the  terms  of  your  letter 
to  me  being  cancelled,  and  the  arrangement  there 
suggested  as  being  considered  at  an  end." 

The  contract  of  the  2 1st  of  September  did  appear 
in  the  prospectus  originally  proposed  to  be  issued, 
but  on  the  advice  of  counsel  it  was  left  out  in  the 
Unal  proBX>ectus.  This  was  issued  on  tbe  24th  of 
October.  It  stated  that  the  only  contracts  to  which 
the  bank  was  a  party  were  the  promotion  agreement 
of  the  9th  of  May  and  the  purchase  agreement  of  the 
26th  of  September. 

On  the  faith  of  the  prospectus  tbe  plaintiff  applied 
for  and  was  allotted  shares  in  tiie  bank.  Sub- 
sequently tbe  bsnk  went  into  liquidation,  and  the 
pUintiff  brought  this  action  agamst  the  chairman, 
Mr.  Paul  Speak,  and  two  of  the  oirectors,  Messrs. 
Shepheard  and  Clayton ,  claiming  a  declaration  that  the 
protpeotus  must  be  deemed  fraudulent  on  the  part 
of  the  defendants,  who  knowingly  issued  it  without 
specifying  the  names  of  tbe  parties  to,  and  the  dates 


of,  certain  cootractf ,  and  asklog  for  relief  consequent 
on  that  declaration. 

Buckley,  J.,  found  for  the  plaintiff,  and  the 
defendants  appealed. 

The  appeals  of  the  defendants  Shepheard  and 
Clayton  were  heard  first. 

Haldane^  K.C.t  and  Fdix  Caaael,  for  the  defendants 
Shepheard  and  Olayton.^The  defendants  honestly 
believed  that  after  the  10th  of  the  October  there  was 
no  legal  liability  binding  the  company.  The  maxim 
ignoraniia  juris  neminem  ex^nisat,  where  jus  equals  the 
general  law,  has  no  application  when  you  are  oon- 
struing  an  agreement :  Cooper  v.  Phibbst  15  W.  B. 
1049,  L.  R.  2  H.  L.  149,  especially  per  Lord  Westbnry 
at  p.  170 ;  Earl  Beauchamp  v.  Winn,  L.  B.  6  H.  L.  223, 
21  W.  B.  Dig.  269.  All  that  remained  after  the  10th  of 
October  was  an  honorary  obligation,  not  a  legal 
obligation :  Taylor  v.  Breioer,  1  M.  &  Sel.  290 ;  the  dis- 
sentinsr  judgment  of  Parke,  B.,  in  Bryant  v.  Flight,  5 
M.  &  W.  114 ;  Roberta  v.  Smith,  4  H.  &  N.  315,  7  W.  R. 
C.  L.  Dig.  54;  Lo/tm  v.  Roberts,  18  Times  L.  B. 
532.  This  interpretation  was  also  put  upon  the 
arrangement  of  the  10  th  of  October  by  Crais,  Bow- 
den's  nominee,  in  the  letter  of  the  18th  of  October. 
Further,  we  say  that  tbe  alleged  omission  is  not 
materia] ;  that  the  plaintiff  did  not  rely  upon  it ;  that 
the  plaintiff  has  not  suffered  damage.  The  tru  e  test 
of  materiality  is  whether  an  intending  investor  would 
have  been  deterred  if  that  which  was  omitted  was 
stated.  What  the  prospectus  should  state  is  not 
ancient  history,  but  the  state  of  thini^s  at  the  time 
the  prospectus  is  issued.  The  plaintiff  in  his  evidence 
stated  that  he  paid  no  particular  attention  to  con- 
tracts. The  judgment  of  Thesiver,  L.J.,  in  Sullivan 
V.  Mitcailfe,  29  W.  R.  181,  5  C.  P.  D.  455,  at  p.  460, 
shows  what  materiality  is.  Can  a  man  knowingly 
issue  a  prospectus  not  specifying  the  date  and  parties 
to  matOTial  contracts,  when  he  does  not  believe  in  the 
existence  of  such  contracts?  Section  38  must  be 
construed  as  referring  to  existing  contracts. 

Aathury,  K.C.,  and  J,  Roskill,  for  the  plaintiff.— 
Even  assuming  the  rescinding  contract  left  merely  an 
honourable  obligation,  yet  it  was  a  subsisting  con- 
tract and  should  have  been  disclosed:  Bayley  v. 
Soman,  3  Bing.  N.  C.  915.  But  the  rescinding  con- 
tract did  not  entirely  wipe  out  tbe  previous  con- 
tract. The  result  of  the  evidence  is  that  the  directors 
were  simply  substituting  a  more  fit  for  a  less  fit  sum. 
Bowden  clearly  thought  that  his  right  to  £7,500  had 
not  been  put  an  end  to.  There  is  dear  evidence  of 
damage.  Tue  assets  did  not  equal  the  payments  in. 
In  the  phrase  "knowingly  issue,"  knowingly  does 
not  refer  to  the  law :  Twycrosa  v.  Grant,  25  W.  B. 
586,  2  C.  P.  D.  469.  Tne  defendants  knew  the  facts  ; 
they  took  au  opinion  as  to  the  law.  They  were 
bound  to  set  out  the  facts. 

Ualdane,  K,G.,  in  reply. — ^The  defendants  are  not 
liable  under  tbe  Directors'  Liability  Act,  1890.  They 
were  advised  by  counsel  that  no  further  contracts 
need  be  stated.  If  this  not  "reasonable  ground," 
what  is  ?  The  real  case  to  meet  is  section  38  of  the 
Companies  Act,  1867.  The  words  of  Thesiger,  L.J.,  in 
Sullivan  v.  Mitcdife,  5  C.  P.  D.,  at  p.  460,  are  important 
for  the  purpose  of  showing  what  is  the  kind  of  con- 
tract which  oomes  under  the  section.  The  defendant 
is  entitled  to  put  a  wrong  construction  on  an  obscure 
document,  although  he  is  not  excused  for  ignorance 
of  the  general  law.  The  defendants  are  entitled  to 
show  the  state  of  their  minds ;  they  did  not  knowingly 
issue.  In  any  evcut  the  evidence  shows  that  the 
plaintiff  did  not  trouble  himself  about  the  contract. 

Eldon  BanTuB,  K.C\,  and  Leigh  Clare,  for  the 
^  defendant  Speak.~After  the  10th  of  October  Bowdtn 
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would  neyer  have  sued  for  the  services  lie  rendered ; 
he  had  no  legal  right.  Assuming  the  contracts  had 
been  set  out  they  would  never  have  operated  to  deter 
the  plaintiff.  The  section  must  be  confined  to 
material  contracts  in  the  seme  of  contracts  material 
to  deter.  It  is  impossible  to  say  on  the  evidence  that 
the  plaintiff  would  have  been  deterred :  Sullivan  v. 
Mitcalfe,  It  is  material  to  find  whether  the  particular 
plaintiff  was  affected:  Baty  v.  KeawicJcy  50  W.  R.  15. 
The  plaintiff  must  come  into  court  with  something 
more  than  a  technical  right. 

Asibury,  K.C. — ^The  result  of  the  resolution  of  the 
10th  of  October  was  that  somethiug  material  did 
remain.  It  has  never  been  anywhere  suggested  that 
material  means  anything  except  what  a  man  might 
like  to  read  and  weigh  before  taking  shares.  The 
directors  at  the  time  of  the  cancellation  recognized 
Bowden's  services.  They  agreed  that  whatever  he 
had  earned  he  should  be  paid.  The  fact  that  a  man 
was  once  a  promoter  does  not  prevent  the  company 
fi^m  subsequently  entering  into  contracts  with 
him.  A  contract  between  a  promoter  and  an  inde- 
pendent board  of  directors  for  remuneration  of  services 
performed  at  request  is  good  unless  those  services  are 
such  as  he  is  bound  to  perform  qua  promoter.  After 
the  Ist  of  October  Bowden  haa  a  claim,  not  to  a 
quantum  meruitt  but  to  a  definite  sum.  On  the  10th  of 
October  he  was  pat  in  the  same  position  which  he 
would  have  had  if  the  contract  of  the  21st  of  September 
had  never  been  made.  The  resolution  of  the  10th  of 
October  amounted  to  a  contract  of  cancellation  and  a 
contract  of  resuscitation  of  a  common  law  right»  and 
this  affirmative  part  should  have  been  put  in  the 
prospectus.  It  is  never  a  protection  for  a  man  to  say 
he  does  not  know  the  law  except  in  a  matter  of 
private  right 

Collins,  M.K. — The  first  important  document  for 
our  purposes  is  the  letter  of  the  28th  of  September, 
1898,  addresed  by  Haddock,  who  purported  to  be 
trustee  for  the  London  and  Northern  Bank,  to  Craig, 
who  was  Bowden's  nominee,  undertaking  to  repay 
the  amount  of  the  deposit  together  with  a  £7,500 
bonus  for  the  loan,  **your  taking  the  risk  of 
forfeiture.'*  This  is  a  somewhat  remarkable  contract 
which  might  be  significant  in  the  attitude  of  the 
baying  bank  having  to  go  to  the  promoter  for  the 
deposit.  On  the  1st  of  October  the  contract  of  the  21st 
of  September  was  ratified.  There  was  here  a  complete 
legal  obligation  bindiog  on  the  directors.  What 
was  the  effect  of  the  resolution  of  the  10th  of  October  ? 
In  my  opinion  it  was  not  intended  by  the  parties  to 
and  did  not  get  rid  of  the  obligation  of  the  21st  of 
September,  except  with  regard  to  the  amount  of  the 
promoter's  remuneration.  It  left  the  arrangement 
with  regard  to  the  deposit  intact.  It  did,  in  my 
opinion,  get  rid  of  the  obligation  on  the  part  of  the 
directors  to  pay  the  fixed  sum  of  £7,500,  but  it 
recognized  a  right  on  the  part  of  the  promoter  to 
receive  some  sum  by  way  of  remuneration.  It 
admitted  an  obligation  and  left  the  amount  to  be 
determined. 

It  is  said  on  the  defendants'  part  that  they  acted 
on  the  advice  of  counsel,  and  that  they  &d  not 
**  knowingly  issue  "  in  the  words  of  the  section.  This 
involves  their  not  knowing  of  any  contract.  Were 
they  conscious  or  not  that  the  rescission  itself 
involved  a  contract?  Mr.  Shepheard  said  he  was 
aware  of  this.  If  he  knew  of  the  contract  and  yet 
relied  on  the  advise  of  counsel,  this  is  no  excuse.  But 
as  a  matter  of  fact  counsel  was  consulted  only  as  to 
whether  the  original  contract  need  appear,  and  not 
as  to  this  particular  resolution  of  the  10th  of  October. 

Again,  it  was  argued  that  the  plaintiff  could  not 
inoceed  unless  he  oonld  show  that  he  would  have 


been  deterred  from  buying  his  shares  if  he  had  known 
of  the  existence  of  the  contract.  This  is  putting  the 
case  higher  than  the  authorities  warrant.  Does  the 
section  provide  this  ?  The  standard  is  this  :  Did  the 
defendanto  knowiogly  or  intentioually  issue  the  pro- 
spectus omitting  a  contract  of  which  they  were  aware  P 
The  judgment  of  Baggallay,  L.J.,  in  Sullivan  v. 
Mitcalfe  gives  the  real  meaning  of  materiality. 
Sir,  Astbury  has  pointed  out  that  yoa  are  demanding 
impossibilities  of  the  court  if  you  ask  ut  to  find 
whether  a  person  would  have  been  infiuenced  by  a 
contract  which  he  had  never  seen.  A  person  in  con- 
sidering whether  he  should  take  shares  is  entitled  to 
have  every  material  element  clearly  put  before  him, 
and  the  section  deems,  it  fraudulent  if  any  material 
contract  is  not  put  before  him.  Coleridge,  L.J.,  ia 
T  ivy  cross  v.  Orant,  2  C.  P.  D.,  at  p.  483,  points  oat 
how  important  it  is  that  an  applicant  for  shares 
should  know  what  sort  of  people  are  to  have  the 
control  of  his  money.  Buckley,  J.,  has  stated  his 
view  of  the  law  in  a  manner  which  is  absolutely 
sound.  I  cannot  doubt  but  that  this  contract  and  its 
attendant  circumstances  would  be  material  factors, 
and  the  learned  judge  who  saw  the  witnesses  was  of 
the  same  opinion. 

The  last  point  urged  by  the  defendants  was  that 
there  are  no  damages.  The  fact  that  the  com- 
pany had  gone  into  liquidation,  in  the  words  of 
the  learned  judge,  does  tnrow  an  after-light  on  the 
matter.  Were  the  assets  equivalent  to  the  moiiey 
paid  at  the  time  the  money  was  paid  ?  There  wan 
sufficient  to  satisfy  the  learned  judge  that  substantial 
damage  had  been  done.  It  is  not  necessary  to  con- 
sider the  liability  of  the  defendante  under  the 
Directors'  Liability  Act.  1890.  The  plaintiff's  cause 
of  action  rests  on  section  38  of  the  Companies  Act, 
1867,  and  is  fully  established. 

Boxer,  L.J. — After  what  has  been  said  by  the 
Master  of  the  Bolls  I  may  be  brief.  I  need  ooly 
refer  to  the  case  of  Shepheard,  because  if  he  cannot 
succeed  the  other  defendante  cannot.  I  reluctantly 
say  the  appeal  must  be  dismissed.  As  I  have  fre- 
quently had  occasion  to  say  before,  section  38  operates 
often  very  harshly,  and  I  have  been  trying  to  find  if 
there  is  any  means  by  which  Mr.  Shepheard  cau 
escape.  I  am  sorry  to  say  that  I  have  not  succeeded. 
After  the  Ist  of  October,  1898,  there  was  a  contract 
binding  Mr.  Bowden  aud  the  company  of  a  very 
material  kind.  Mr.  Bowden  had  found  the  deposit, 
although  he  was  not  bound  by  any  of  his  duties  as 
promoter  to  find  it;  and  the  company  had  thrown 
upon  Mr.  Bowden  the  whole  risk  of  forfeitinsr  that 
deposit,  although  they  were  prepared  to  teke  the 
benefit.  Not  unnaturally  there  had  to  be  some 
counter  obligation.  Mr.  Bowden  assented  to  the 
resolution  of  the  1st  of  October,  and  that  reso- 
lution was  subsequently  confirmed  by  the  company, 
although  I  do  not  know  that  it  needed  any 
confirmation.  Then  came  the  meeting  of  the  10th 
of  October,  the  result  of  which  is  shown  by  the 
resolution  entwed  on  the  minutes.  I  need  not  con- 
sider why  the  ambiguous  letter  of  the  18th  was  drawn 
up.  The  resolution  itself  is  sufficient,  and  it  was 
subsequently  confirmed  on  the  20th  of  October,  when 
Shepheard  and  Bowdoi  were  present.  I  cannot  my- 
self have  any  doubt  but  that  it  constitutes  a  contract 
of  a  substantial  material  kind.  It  was  a  contract  to 
rescind  a  previous  contract  in  part.  It  left  some- 
thing still  subsisting.  It  bound  the  company  to 
carry  out  its  assurance,  and  at  the  proper  time  to 
honourably  meet  the  right  of  Mr.  Bowden  to  be 
remunerated  for  introducing  the  Leeds  Bank  and 
running  the  risk  of  forfeiting  the  deposit.  It  is  im- 
^  possible  to  hold  that  the  company  were  at  liberty  to 
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0ay  that  Bowden  was  to  receive  do  remuneration 
whatever  for  the  risk  he  ran.  It  was»  to  my  mind, 
a  distinct  and  important  contract,  and  one  which 
under  section  38  ought  to  have  been  set  forth.  It 
was  a  contract  which,  if  its  terms  had  been  described, 
might  have  iuflueaced  the  plaintiff  and  induced  him  not 
to  take  shares.  It  was  said  by  counsel  that  it  would 
not  affect  any  intending  subscriber  to  know  that 
valuable  services  were  to  be  properly  remunerated. 
But  an  intending  subscriber  might  in  my  view  most 
certainly  object  to  the  additional  remuneration  of  a 
promoter  who  was  already  to  get  £20,000.  The  last 
question  is  whether  Mr.  Shepherd  can  excuse  himself 
by  referring  to  his  good  faith  and  a  certain  belief 
which  he  had.  On  consideration  I  do  not  think  he 
can.  I  cannot  think  he  is  excused  merely  because  he 
says  he  did  not  appreciate  the  legal  effect  of  circum- 
stances which  he  knew.  Still  less  can  he  avail  him- 
self of  the  advice  of  counseL  The  prospectus  must 
for  these  reasons  be  treated  as  "fraudulent*'  within 
the  section. 

Cozeks-Habdy,  L.J. — I  am  of  the  same  opinion. 
It  is  with  reluctance  that  I  am  compelled  to  treat  as 
fraudulent  what  is  really  not  fraudulent,  but  section 
38  of  the  Oompanies  Act,  18G7,  is  now  repealed,  and 
a  case  like  this  will  probably  not  occur  again.  I 
think  it  is  difficult  to  imagine  that  any  contract 
between  company  and  promoter  can  be  otherwise  than 
material,  and  a  contract  is  material  if  it  is  of  such  a 
nature  that  a  reasonable  investor  might  require  to 
oonsider  it  before  deciding  whether  to  take  shares  or 
not.  As  to  tbe  company's  liability  to  pay  a  proper 
sam  to  Bowden,  we  know  that  as  a  matter  of  fact 
the  latter  did  sue  the  company  on  the  contract,  and 
did  obtain  judgment  for  £1,500. 

Appeal  dUminaed^ 

Solicitors,  Williamson^  Hill,  (&  Co,,  for  Storey,  Wil- 
lana  <f*  Storey,  Halifax  ;  Waterliouee  &  Co, ;  Parker, 
Oarrett,  Holman,  c&  Howden  ;  Itowdijfes,  Rawle,  iic  Co., 
for  Cooper  (II*  Sons,  Manchester. 


Dec.  12. 


Appeal.  i 

(Collins,  M.B.,  and  Bomer  and  > 

Mathew,  L.JJ.)  ) 

SmITHERS  V,   WAIiLIS.   (rt.) 

Master  and  servant — Employer* s  liability — Accident — 
Compensation — Employment  in  agriculture — Partly  or 
occasionally  employed  in  other  work — Liability  of 
employer  for  accident  which  hapj>ened  at  a  distance 
from  his  premises — Workmen* s  Compensation  Acts, 
1897  (60  &  61  Vict.  c.  37),  s.  7,  and  1900  (63  &  64 
Vict.  e.  22),  M.  1  (i.)  (3),  2. 

A  workman  employed  in  agriculture  is  not  debarred 
from  compensation  under  the  Workmen* s  Compensation 
Act,  1900,  because  the  accident  did  not  happen  **  in,  on, 
or  about"  his  employer* s  premises,  as  those  words  of 
limitation  in  the  Act  of  1897  are  not  applicable  to  the 
Act  of  1900. 

Appeal  by  the  employer  from  an  award  in  favour 
of  the  applicant  made  by  the  learned  judge  of  the 
Aldershot  Oounty  Court  under  the  Workmen's  Com- 
pensation Act,  1900. 

The  appellant,  Mr.  Wallis,  lived  at  the  "  Cedars," 
Aldershot,  and  he  had  engaged  Bmithers,  the  husband 
of  tiie  applicant,  as  his  handy  man  to  look  after  his 
garden,  which  was  about  three  quarters  of  an  acre  in 
extent,  and  to  exercise  and  groom  his  horses. 

(a.)  Beportod  by  Bbskine  Beid,  Esq.,  Barrister-at- 
Law. 


On  the  17th  of  February,  1902,  Smithers  was  driving 
his  master's  horse  in  a  trap  to  give  it  exercise  when 
the  trap  collided  with  another  vehicle  and  Smithers 
was  thrown  out  and  killed.  The  accident  occurred 
about  three  and  a-half  miles  from  the  "  Cedars.'' 

The  widow  claimed  compensation,  and  the  learned 
county  court  judge  found  as  a  fact  that  Smithers 
was  employed  *'  mainly  in  agricultural,  but  partly  in 
other  work  "  within  the  meaning  of  section  1  (3)  of 
the  Workmen's  Compensation  Act,  1900,  and  that  the 
employer  was  liable,  though  the  accident  did  not 
occur  '*on  or  in  or  about  the  premises."  He 
accordingly  made  an  award  in  favour  of  the  applicant 
for  £171  12s. 

The  employer  appealed. 

The  following  sections  of  the  Act  of  1900  aie 
material :  Section  1  (L)  enacts  that  *'  from  and  alter 
the  conmienoement  of  this  Act  the  Workmen's 
Compensation  Act,  1897,  shall  apply  to  the  employ- 
ment of  workmen  in  agriculture  by  any  em^Hoyer 
who  habitually  employs  one  or  more  workmen  in 
such  employment."  By  sub-section  3,  *<  where  any 
workman  is  employed  by  the  same  employer  mainly 
in  agricultural,  but  partly  or  occasionally  in  other 
work,  this  Act  shall  apply  also  to  the  employment  of 
workmen  in  such  other  work.  The  expression  '  agri- 
culture '  includes  horticulture,  forestry,  and  the  use  of 
land  for  any  purpose  of  husbandry,  inclusive  of  the 
keeping  or  breeding  of  live  stock,  poultry,  or  bees, 
and  the  growth  of  fruit  and  vegetables." 

By  section  2,  ''this  Act  •  .  .  shall  be  read  as 
one  with  the  Workmen's  Compensation  Act,  1897." 

Iluegg,  K.C.  {G,  T.  Sills  and  IT.  P.  St.  Gerrans  with 
him),  for  the  employer. — There  is  only  one  question 
of  law  raised  by  tUs  appeal — ^namely,  whether  the 
Act  applies  if  the  accident  does  not  occur  on,  in, 
or  about  the  employer's  premises.  The  appellant 
contends  that  as  the  accident  happened  some  three 
and  a-haLf  miles  away  from  the  **  Cedars,"  the 
master  is  not  responsible.  And  for  this  reason. 
By  section  2  of  l^e  Act  of  1900,  the  provisions 
of  the  earlier  Act  of  1897  are  to  be  read  into  it. 
Therefore  the  limitation  in  section  7  of  the  Act  of 
1897,  that  the  accident  must  occur  "on  or  in  or 
about"  the  employer's  premises,  must  be  given 
effect  to  when  construing  the  extending  Act,  in  the 
same  way  as  if  the  claim  for  compensation  was  being 
brought  under  the  Act  of  1897.  The  intention  of  the 
Legislature  was  to  place  workmen  engaged  in  agricul- 
ture in  the  same  position  as,  but  in  no  better  position 
than,  men  engaged  in  employments  specified  in 
section  7  of  the  earlier  Act.  The  word  *'  agriculture  " 
is  defined  as  including  the  use  of  land  for  certain 
purposes,  and  this  localizes  the  em^oyment  in 
**  agriculture"  to  employment  in  a  certain  locality — 
namely,  ''in  or  on  or  about"  the  land  of  the 
employer.  No  doubt  the  word  "about"  must  have 
a  reasonable  meaning  given  to  it,  and  its  precise 
limite  would  vary  in  each  case.  But  as  the  accident 
occurred  in  this  instance  between  three  and  four 
miles  away,  to  hold  that  it  happened  "  about "  the 
employer's  premises  would  be  to  strike  out  this 
condition  altogether,  and  would,  in  the  case  of  a 
workman  employed  in  agriculture,  render  the  master 
liable  for  every  accident  to  one  of  his  employees 
so  long  as  it  happened  to  him  while  engaged  in  the 
master's  business. 

Herbert  Reed,  K.C,  and  D.  Stephens,  for  the  widow, 
were  not  heard. 

CoLUNS,  M.B. — In  my  opinion  the  contention  of 
the  appellant  here,  that  as  the  workman  was  not  at 
the  time  of  the  accident  "on  or  in  or  about"  the 
employer's  premises,  the  employer  was  not  liable  under 
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the  Act,  18  Qnfcenable  in  face  of  the  plain  words  of  the 
Act  of  1900.  Seotion  1  of  that  Aot  makes  applicable  to 
the  case  of  a  man  mainly  employed  in  agriomtnre  but 
paitly  or  occasionally  in  other  work  the  benefit  of  the 
earlier  Act,  and  there  are  no  words  linniHng  the 
application  of  the  Act  to  the  employment  in  any 
partioolar  located  area.  Having  regard  to  the 
necessity  in  an  agricnltnral  employment  of  the  work- 
mtn  bemg  engaged  elsewhere  than  on  his  employer's 
premises,  as,  for  example,  in  driving  cattle  or  taking 
produce  to  market,  it  would  obviously  defeat  the 
object  of  the  Aot  if  we  were  to  attempt  to  limit  the 
languBjB^e  used  and  to  exclude  a  workioau  employed 
in  agriculture  from  the  benefit  of  the  Act  if  he  met 
with  an  accident  when  away  from  his  master's 
premises  in  the  course  of  his  employment.  For  these 
reasons  I  think  the  benefit  of  the  Aot  of  1900  extends 
and  is  meant  to  extend  to  accidents  to  workmen 
employed  in  agriculture  though  the  accident  does 
not  occur  on  or  in  or  about  his  employer's  premises, 
because  it  would  be  unreasonable  to  read  the  limita- 
tion in]  the  Act  of  1897  into  the  Act  of  1900,  for  the 
reasons  I  have  given. 

BoMEB,  L.J. — I  agree. 

Mathew,  L. J.  —  I  also  think  this  appeal  fails. 
The  contention  of  the  appellant  amounts  to  a  proposal 
that  we  should  alter  the  language  of  section  1  (i.)  of 
the  Act  of  1900  and  read  the  sab-seetion  thus :  The 
Workmen's  Compensation  Act,  1897,  shall  apply  to 
the  employment  "on  or  in  or  about  the  premises  of 
the  employer"  of  workmen  in  agriculture  by  any 
employer  who  habitually  employs  one  or  more  work- 
men in  such  employment.  Why  ahould  those  words 
'*  on  or  in  or  about  the  premises  of  the  employer  "  be 
introduced  into  the  section  P  The  Legislature  did  not 
think  them  necessary  or  they  would  have  put  them 
there.  The  object  with  which  the  Act  of  1900  was 
passed  is  dear.  It  was  passed  for  the  purpose  of 
protecting  workmen  employed  in  agricultural  work  in 
the  ordinary  course  of  their  employment,  and  that 
kind  of  work  included  clearly  employment  often  of 
necessity  at  a  distance  from  their  employer's  premises. 

Appeal  diimissed. 

Solicitors,  Cattarns  &  Co. ;  lilyiK  Dutton,  Hartley, 
<fc  Blyth  for  Foster  tfc  WelU,  Aldershot. 


Dec.  11. 


mm  ^Ontt  Of  J)U0t(a. 

Chan.  Div.    1 
Kekewich,  J. ) 

How  V.  Earl  Wikterton.  (a.) 

Trustee —  Ileal  estate —  Accounts —  Disallowance — Pay- 
ment of  voluntary  school  rate—**  Fair  and  reasonable  " 
payment. 

A  f/aym  nt  of  a  m*re  voluntary  subscription  by  a 
trustee  cannot  he  allowed  la  Ids  account^  hut  where  such 
payment,  although  in  one  sense  voluntary,  is  riuide 
reasonably  and  in  the  honest  belief  that  it  will  hei\cfit  the 
''State,  either  as  saving  a  future  compulsory  jyayment  of 
larger  amount  or  as  being  fairly  and  reasonably  necessary 
under  the  circumstances  cfihe  estate ,  it  may  bs  allowed. 

Summons  to  vary  certificatp. 

The  plaibtiff  was  an  annuitant  uoder  the  will  of 
Mary  Babett  (deceased),  and  the  defendant  was,  as 
far  as  regarded  the  real  estate  of  the  testatrix,  the 
sole  surviving  trustee  of  her  will. 

(a.)   Repotted   by   Alan    C,    Nesbitt,    E?q., 

Barrister-at-Law.  , 


By  an  order  made  in  the  action  on  the  4th  of 
March,  1896,  an  account  was  directed  of  (amongat 
other  things)  the  rents  and  profits  of  the  real  estate  of 
the  testatrix  received  by  the  defendant  during  or  in 
respect  of  a  term  of  fourteen  yeaxi  created  by  the 
will,  and  which  term  had  then  expired.  In  an 
account  lodged   in  chambers  by  the  defendant  in 

Eursuance  of  the  order,  he  included  upon  the  dis- 
ursement  side  the  following  item— viz. :  «  Proper* 
tion  of  one  year's  school  rate  as  above,  due  on  the  1st 
of  August,  1889,  £1  6s." 

This  sum  had  baen  paid  by  the  defendant  in  respect 
of  the  real  estate  of  the  testatrix  as  a  voluntary 
school  rate,  and  the  master  di«aUowed  the  payment. 

A  summons  to  vary  the  master's  certificate,  made 
under  the  said  order,  raised  (amongst  other  ques- 
tions) the  propriety  of  the  disallowance  in  question. 

Warrington.  K.G.,  and  Richards,  for  the  summons, 
cited  In  re  Walker,  Walker  v.  Buncombe,  49  W.  E. 
394,  [1901]  1  Ch.  879. 

M.  Homer,  for  the  plaintiff. 

Kekewich,  J.,  stated  the  facts,  and  continued  as 
follows  :  It  la  true  that  this  payment  was  miide  to 
support  a  school  not  provided  by  the  state,  and  sd 
not  supportable  out  of  the  rates.  In  one  sensB, 
therefore,  the  payment  is  a  mere  voluntary  sub- 
scription. If  it  were  that  alone  it  C3uld  not  be 
allowed  to  stand,  but  it  is  to  be  observed  that  it  is  a 
payment  which,  unlike  other  vohmtary  subscriptioas, 
is  not  ascertained  iu  amount  by  the  generosity  of 
the  donor,  but  by  an  appeal  to  the  rate 
books;  moreover,  there  was  this  very  strong 
argument  to  be  met  by  the  trustee—viz.,  that 
if  he  did  not  pay  a  small  sum  as  a  volun- 
tary subscription  there  might  be  as  a  result 
partly  of  his  omission  a  board  school  with  both  a 
higher  and  a  compulsory  subscriptioo.  The  trustee 
may  have  come  to  the  honest  condusion  that  if  he 
did  not  pay  this  sum  of  £1  os.  he  might  subsequently 
be  compelled  to  pay  some  larger  suao,  so  that  his 
payment  of  the  smaller  sum  was  ia  the  nature  of  a 
compromiss,  and  it  is  not  suggested  that  the  amount 
paid  was  in  itself  an  unfair  amount ;  the  payment 
if  made  upon  that  footing  seems  to  me  to  be  justifi- 
able. Agaiu,  I  think  the  trustee  might  possibly  have 
included  it  ia  his  costs,  charges,  aud  expenses,  if, 
having  regard  to  the  exigencies  of  the  estate  and  the 
customs  obtaining  with  respeat  to  it,  the  payment 
was  a  reasonable  and  proper  one.  I  prefer,  however, 
to  rest  my  judgment  upon  the  former  ground, 
aud  I  order  that  the  master's  certificate  be  varied  by 
allowing  the  payment. 

Solicitors,  Crowders,   Vizard,  &  Oldham;  Bram^xU, 
White,  tic  Roberts. 


Oct.  28  ;  Nov.  o,  6. 


Chan.  Div.  J 
Byrne,  J.  j 

In  re  Spenser  s  Set  pled  Estate,  (a  ) 

Settled  land—dompound  settlement^  Appointment  of 
trustees — Solicitor  for'  tenant  for  Vf,i  us  trustee  of 
seltlemeat—Stttled  Land  Act,  1882,  s,  2,  sub-sections 
1,  8;  s.  38. 

The  trustees  of  a  compound  settlement  cannot  be  validly 
appoinied,  unier  section  2  (8)  of  the  Settled  Land  Act, 
1882,  trustees,  for  the  purposes  of  the  Settlci  Land  Acts, 
by  a  declaration  to  that  effect  contained  in  a  document 
forming  one  of  the  documents  composing  the  compound 


(a.)  Beported  by  J.  Abthtje  Peiob,  Esq.,  Barrister- 
at-Law. 
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BeUlementt  to  which  document  some  c/  iht  beneficiaries 
interested  under  the  settlement  are  not  parties  nor  bound 
hy  its  provisions  ;  and  consequently,  ru)twithstanding 
such  dtdaratiottf  trustees  for  the  purposes  of  the  Settled 
Land  Acts  would  have  to  be  appointed  by  the  court. 

The  general  rule  that  the  court  will  not  appoint  the 
solicitor  of  the  tenant  for  life  a  trustee  of  the  settlement 
will  only  be  departed  from  wheri  it  can  be  sliown  that 
his  appointment  will  be  more  beneficial  titan  that  of  any 
other  person. 

The  rtde  laid  down  in  la  re  Kemp*8  Settled  Estates, 
31  W.Fi,  930,  24  Ch.  D,  485,  followed, 

Sommons. 

This  was  a  sammoas  under  the  Settled  Land  Aots, 
1882-1890,  raising  the  questions  whether  on  a  resettle* 
uient  of  estates  trustees  of  the  compound  settlement 
•hoold  be  appointed  trustees  for  the  purposes  of  the 
Settled  Land  Acts  by  the  court  or  by  the  settlors, 
and  whether  the  court  would  appoint  the  solicitor  to 
the  tenant  for  life  as  one  of  sach  trustees.  The  facts 
of  the  case  were  as  follows : 

By  a  settlement  made  the  23rd  of  December,  1863, 
on  the  marriage  of  Mr.  H.  H.  Spenser  and  Miss 
Kelson,  certain  freehold  estates  were  limited  to  the 
use  of  the  said  husband  for  life  and  to  the  use  that 
Mtsi  Kelson  should  receive  £500  per  annum  by  way 
of  jointure  as  therein  mentioned  and  subject  thereto 
to  Uie  use  of  trusteefl  on  trust  to  raise  £5,000  as  por- 
tions for  younger  children,  and  subject  thereto  to  the 
use  of  the  first  and  other  sons  of  H.  H.  Spenser  in 
tail  male  with  remainders  over.  In  1898  the  estate 
tiil  was  duly  barred  by  the  applicant,  H.  A.  H. 
Spenser,  the  eldest  son  of  the  said  marriafl:e ;  and  by 
an  indenture  dated  the  19th  of  April,  1898,  being  a 
settlement  made  on  the  marriage  of  the  applicant,  to 
which  the  three  persons  who  at  that  time  were  trustees 
of  the  settlement  of  1863,  and  also  H.  H.  Spenser, 
H.  A.  H.  Spenser,  and  his  intended  wife,  were  parties, 
the  estates  were  limited  to  the  use  of  the  said  H.  H. 
Spenser  in  restoration  and  by  way  of  confirmation  of 
his  prior  life  estate,  with  remainder  to  H.  A.  H. 
Speoser  for  life,  witii  remainder  over.  And  it  wai 
thereby  declared  that  the  trustees  of  the  settlement  of 
1863  should  be  the  trustees  under  the  settlement  made 
by  these  presents,  and  also  under  the  compound 
settlement,  if  such  there  be,  made  by  the  settlement 
of  1863,  the  disentailiog  deed,  and  by  tbese  presents, 
*<  for  all  the  purposes  of  the  Settled  Land  Act,  1882, 
and  the  Acts  amending  the  same.*' 

H.  H.  Spenser  died  in  1901,  and  the  jointress  was 
still  aUve. 

The  applicant,  H.  A.  H.  Spenser,  was  the  tenant  for 
life,  and  was  desirous  of  selling  portions  of  the  estate, 
but  doubts  were  raised  as  to  whether  the  trustees 
of  the  compound  settlement  had  been  properly 
appointed  trustees  for  the  purposes  of  the  Settled 
Iduid  Acts*  He  accordingly  asked  that  the  existing 
trustees  should  be  appointed  trustees  of  the  compound 
settLement  if  the  court  was  of  opinion  that  the  existing 
trustees  were  not  already  trustees  of  such  conipound 
settlement  for  the  purposes  of  the  Settled  Land  Acts. 

One  of  the  tmstaes  was  the  solicitor  of  the  tenant 
for  life. 

PgUs^  for  the  applicant— A  settlor  in  such  a  deed 
of  re-settlement  has  no  power  to  appoint  trustees  of 
the  compound  settlement.  They  ought  to  be  appointed 
by  the  court.  It  wHl  be  a  great  convenience  for  the 
applicMmt  if  the  solicitor  is  appointed  trustee.  The 
special  drcumstances  take  the  case  out  of  the  general 
rule. 

In  re  Mundy  and  Roper's  Contract^  47  W.  E.  226, 
[1899]  1  Oh.  275 ;  In  re  The  Earl  of  Stamford,  44 
W.  B.  249,  [1896]  1  Oh.  288;  and  Key  and  Elphin- 


stone*s  Precedents  (7th  ed.),  voL  1,  p.  653,  were  relied 
on. 

J,  G,  ]Foc(2,  for  the  trustees. — ^The  trustees  have  been 
validly  appointed  under  the  Settled  Land  Act,  s.  2, 
sub-section  8. 

Byrne,  J. — In  this  case  there  is  a  settlement  created 
by,  and  consisting  of,  three  documents.  The  Settled 
Land  Act,  1882,  s.  2,  sub-section  1,  provides  that "  any 
instrument  or  number  of  iastruments  under  or  by  virtue 
of  which  any  land  stands  limited  to  or  in  trust  for  any 
pc^rsons  by  way  of  suocession  creates  or  is  for  the 
purpose  of  this  Act  a  settlement."  The  use  of  the 
words  "  creates  or  is  "  rather,  I  think,  points  to  the 
word  ''settlement"  as  including  what  is  e£Eected  by 
the  documents,  but  it  also  clearly  means  the  docu- 
ments making  the  settlement.  In  the  events  which  have 
happened  in  this  case  there  still  remains  the  limitation 
of  the  jointure  and  a  portions  charge  secured  by  a 
term  of  yeari.  In  the  last  of  these  deeds  the  parties 
to  it  have  purported  to  appoint  trustees  for  the  pur- 
poses of  the  compound  settlement,  and  the  parties 
desire  to  know  if  these  trustees  have  been 
validly  appointed,  because  if  they  have  been,  the 
court  has  no  jurisdiction  to  appoint  new  trustees. 
The  Settled  Land  Act,  1882,  s.  2,  sub-section  8,  in 
defioiug  the  trustees  of  the  settlement,  provides 
that  "  the  persons,  if  any,  for  the  time  being  who 
are  by  the  settlement  declared  to  be  trustees  thereof 
for  the  purposes  of  this  Act  are  for  the  purposes  of 
this  Act  trustees  of  the  settlement."  Section  38  pro- 
vides for  tiie  appointment  of  trustees  by  the  court  if 
there  are  no  trustees,  or  in  any  other  case  if  it  is 
expedient  so  to  do. 

It  is  argued  that  because  the  three  deeds  con- 
stitute one  settlement  the  appointment  is  good. 
In  this  case  I  do  not  think  that  they  are  validly 
appointed.  I  want  to  Roard  myself  by  saying  that 
I  am  dealing  only  with  the  facts  of  this  case,  and 
I  am  not  attempting  to  lay  down  a  general 
definition  for  all  cases.  I  am  not  going  to  say  that  the 
appointment  of  trustees  for  the  purpose  of  the 
compound  settlement  in  one  or  perhaps  two  or  three 
or  four  documents  may  not  under  some  ciroumitances 
be  an  effectual  appointment ;  but  in  the  present  case 
I  have  only  an  appointment  contained  in  the  last 
of  the  documents  forming  the  setUement,  to  which 
document  some  of  the  banefioiaries  interested  under 
the  settlement  are  not  parties  and  are  not  bound 
by  its  provisions,  and  it  appears  to  me  under 
these  circumstances  I  should  be  wrong  in  saying 
that  the  declaration  contained  in.  the  re-setUe- 
ment  of  1898  amounts  to  a  declaration  by  "the 
settiement"  of  tiie  persons  who  are  to  be  "trustees 
thereof  for  the  purposes  of  this  Act"  within  the 
meaning  of  section  2,  sub-section  8.  I  express  no 
opinion  about  the  precedents  referred  to,  as  they  do 
not  appear  to  have  been  followed  in  the  present  case. 
I  therefore  have  jurisdiction  to  make  an  appointment 
of  trustees  and  am  willing  to  do  so. 

The  remaining  question  is  whether  it  was  proper 
to  appoint  as  one  of  the  trustees  the  sdicitor 
for  the  tenant  for  life,  and  on  that  In  re 
The  Earl  of  Stamford,  56  L.  T.  Eep.  484,  35 
W.  £.  Dig.  180,  has  been  referred  to,  the  result 
of  which  is  that  the  court  has  undoubted  juris- 
diction, if  it  thinks,  fit  to  appoint  him ;  but  it 
is  not  the  course  for  the  court  to  make  such  an 
appointment,  although  Stirling,  J.,  did  it  in  one  case 
(Marquis  of  Ailesbury  v.  Lord  Iveagh,  [1893]  2  Oh.  345), 
and  no  doubt  it  would  have  been  done  again  in  other 
cases  if  strong  reasons  were  shown  that  that  woidd 
be  more  beneficial  t^an  another  appointment.  1  have 
considered  the  question  and  I  do  not  find  sufficient 
advantages  to  be  derived  from  the  appointment  in 
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tbiB  oase  to  induoe  me  to  depart  from  the  rain  down 
by  the  Ck>art  of  Appeal  in  Inre  Kemp*8  Hettled  Esiatea, 
31  W.  B.  930,  24  Oh.  D.  485.  I  think  I  ought  to 
follow  tb at  role  and  moBt  therefore  decline  to  appoint 
the  solicitor  of  the  tenant  for  Ufe  as  one  of  the 
trustees.  I  will  appoint  the  other  two  gentlemen 
trustees  of  the  compound  settlement  trustees  upon 
production  of  affidavits  of  fitness  in  the  usual  way. 

Sdioitors,  Hepburn^  Son,  &  Gutdiffe. 


Nov.  11,  12. 


Chan.  Div.  ) 
Joyce,  J.   5 

Mapfin  Brothers  v.  Liberty  &  Co.  (Limited),  (a.) 

Highway — New  street — Ownership  of  soil — Adjoining 

owner — Presumption  of  ownership  usque  ad  medium 

filum  yisB — RdmUing  evidence. 

The  owners  of  land  abvJtting  on  a  road  or  street  are 
only  presumed  to  own  the  land  usque  ad  medium  filum 
▼188  in  the  absence  of  facts  to  disprove  such  presumption. 

Land  was  taken  by  commissioners  under  an  Act  of 
Parliament  for  the  purpose  of  making  a  new  street, 
and  the  Act  gave  the  commissioners  power  to  lease  the 
premises  abutting  on  the  new  street  not  wanted  for  the 
purposes  of  the  Act,  but  it  was  douUful  whether  this 
gave  the  commissioners  power  to  lease  the  soil  of  the 
street.  The  commissioners  leased  one  of  the  houses  to  the 
plaintiff* s  predecessor,  and  in  the  lease  the  property  was 
described  <u  abutting  on  the  new  street. 

Held,  thai  the  presumption  that  the  soil  of  the 
adjoining  street  usque  ad  medium  filnm  via)  passed  with 
such  lease  was  rebutted  by  the  circumstances  of  the  case, 
regard  being  had  to  the  provisions  of  the  Act  and  the 
terms  of  the  lease. 

The  plaintiff,  who  traded  under  the  name  of  Mappin 
Brothers,  prayed  for  an  injunction  directing  the 
defendant  company  to  remove  a  timnel  which 
they  had  made  in  front  of  the  plaintiff's  house 
and  to  restore  the  ground  to  the  state  it  was 
before  the  maUmg  of  the  tuDueL  The  plaintiff 
carried  on  business  at  220,  Begent-street,  and 
the  defendants  carry  on  busiaess  at  218  and 
222,  Begent-street,  on  either  side  of  the  plaintiff's 
premises.  These  three  houses  are  situated  on  the 
east  side  of  Begent-street.  By  an  Act  of  Parliament 
(53  Geo.  3,  c.  cxxi.),  entitled  "An  Act  for  making  a 
more  convenient  communication  from  Marylebone 
Park  and  the  northern  parts  of  the  metropolis  in  the 
Darish  of  St.  Marylebone  to  Charing  Cross  within  the 
liberty  of  Westminster,  and  for  making  a  more  con- 
venient sewage  for  the  same,"  the  Commissioners  for 
Woods  and  Forests  were  empowered  to  purchase 
certain  lands  described  on  a  map  deposited  in  the 
office  of  the  commissioners,  and  they  were 
authorized  to  make  certain  new  streets,  including 
B^ent-street.  Li  laying  out  any  new  street  the 
commissioners  had  to  provide  the  paving,  lighting, 
and  watching  of  it  in  the  first  instance,  but  the 
parish  was  to  bear  the  future  cost  of  doing  these 
things.  Hie  commissioners  were  also  among  other 
things  required  to  make  a  new  sewer  in  Begent-street. 
The  provisions  as  to  paving,  lighting,  and  watching  the 
streets,  were,  however,  repealed  by  an  amending  Act 
(56  Geo.  3,  c,  czzviii.),  which  created  a  new  body  of 
paving  commissioners  who  were  authorized  to  pave 
and  repair  the  streets  referred  to  in  the  principal  Act 
and  in  whom  the  property  in  the  pavement  rested. 
By  section    34    the    principal  Act    authorized    the 


(a.)  Reported  by  C.  W.  MSAD,  Esq.,  Barrister- 
at-Law. 


commissioners  to  sell  and  dispose  of  all  or  any  part  of 
the  houses,  buildings,  lands,  tenements,  hereditaments 
of  or  belonging  to  his  Majesty,  his  heirs  and  successors 
on  the  lines  of  the  said  streets  and  places  respectively 
to  be  erected  and  built,  altered,  repaired  or  improved 
under  or  by  virtue  of  this  Act  or  which  shall  be  so 
purchased  or  acquired  as  aforesaid  and  shall  not  be 
wanted  for  the  purposes  of  this  Act  .  .  •  and 
also  to  demise  or  lease,  or  previous  to  any  demise  or 
lease  to  enter  into  any  contract  or  agreement  for  the 
demising  or  leasing,  sdl  or  any  part  of  the  houses, 
buildings,  lands,  tenements,  or  nereditaments  to  be 
purchased,  erected,  built,  altered,  repaired,  and 
improved  under  or  by  virtue  of  this  Act."  The  section 
further  provided  that  all  conversions,  exchanges,  and 
leases  made  by  the  commissioners  might  ba  made 
according  to  the  forms  set  forth  in  the  schedule  to  the 
Act. 

On  the  11th  of  September,  1820,  the  commissioners 
entered  into  an  agreement  witb  one  George  Thompson 
to  grant  him  a  lease  of  218  and  220,  Begent-street — 
the  new  street  not  being  then  completed. 

On  the  7th  of  February,  1823,  a  lease  of  No.  220 
was  granted  to  nominees  of  Thompson  for  a  term  of 
ninety-nine  years,  the  parcel  being  delineated  in 
colour  on  a  map  drawn  on  the  deed  and  described 
as  *'all  that  parcel  of  land  situate  ...  on 
the  east  side  of  a  street  now  forming  therein 
called  or  intended  to  be  called  Begent-street," 
and  the  lease  also  contained  the  following  general 
words  ''and  also  all  outhouses,  buildings,  yards, 
areas,  vaults,  cellars,  soUars,  ways,  paths,  passages, 
waters,  watercourses,  lights,  easements,  profits, 
privileges,  advantages,  emoluments,  rights,  numbers, 
and  appurtenances  whatsoever  to  the  satd  piece  or 
parcel  of  ground,  messuage,  or  dwelling-house  and 
premises  hereby  demised  or  every  part  thereof  belong- 
ing or  in  any  wise  appertaining."  The  map  or  plan  did 
not  include  any  part  of  the  soil  of  Begent-street,  but 
as  a  matter  of  fact  certain  vaults  underneath  the  street 
partly  in  front  of  220  and  partly  in  front  of  222  were 
always  held  under  this  lease,  though  they  were  not 
referred  to  in  the  lease  more  specifically  than  in  the 
general  words. 

The  plaintiff  now  held  this   property  under   an  . 
underlease. 

The  leases  of  218  and  222  were  in  similar  form  and 
were  granted  in  1822. 

At  the  date  of  the  agreement  that  part  of  Begent- 
street  was  not  staked  oat  but  was  completed  before 
the  lease  of  220  was  granted  in  1823.  The  sewer  was 
made  before  1820. 

The  defendants  denied  that  any  part  of  the  soil  of 
Begent-street  vested  in  the  plaintiff,  but  alleged  that 
it  was  in  the  Crown. 

The  Attorney-General  was  therefore  added  as 
defendant  in  order  to  determine  this. 

Huqlies,  K.C.,  and  Dighton  Pollock,  for  the  plaintiff. 
— When  there  are  no  facts  rebutting,  the  presumption* 
is  that  anyone  in  possession  of  a  plot  of  land  adjoin- 
ing a  highway  is  in  possession  usque  ad  medium  filum 
vice  {Doe  v.  Pearsey,  7  B.  &  C.  304,  when  you 
know  nothing  of  the  facts  possession  raises  the 
presumption.  In  London  and  North^Westem  Railway 
V.  Westminster  Corporation,  50  W.  B.  268,  [1902] 
1  Ch.  279,  the  presumption  was  relied  upon,  and 
again  in  MickUthwait  v.  Newlay  Bridge  Co.,  33  Ch.  D, 
133,  at  p.  145,  35  W.  B.  Dig.  71,  and  in  Berridge  v. 
Ward,  10  C.  B.  N.  S.  400,  9  W.  B.  0.  L.  Dig.  20 ; 
and  in  Lord  v.  ( Commissioners  of  Sydney,  7  W.  B.  267, 
12  Moo.  P.  C.  473.  This  last  case  shows  that  the  pre- 
sumption applies  and  must  be  followed  in  the  case  of  a 
grant  from  the  Crown  as  much  as  in  any  other  case. 
The  presumption  applies  iu  the  case  of  a  lease  aq 
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mucb  as  in  oonYeyanoe  in  fee :  Haynes  y.  King,  42 
W.  E.  66,  [1893J  3  Ch.  439.  The  preaumption 
applies  to  houses  in  a  town:  In  re  Whitens  Charities, 
Charity  Commissioners  v.  Mayor,  <^c.,  of  London,  46 
W.  R.  479.  [1898]  1  Ch,  669atp.  663 ;  London  and  North- 
Western  Railway  v.  Westminster  Corporation,  Leigh  ▼. 
Jack,  28  W.  B.  452,  o  Ex.  D.  264,  which  may  be 
depended  on  as  rebutting  the  presumption  is  direotly 
contrary  to  Micklethwait  v.  Newlay  Bridge  Co,  In 
Marquis  of  Salisbury  v.  Great  Northern  Railway,  7, 
W.  K.  75,  6  C.  fi.  N.  S.  174,  the  land  oonveyed  was 
described  by  plan,  and  the  land  and  the  roadway  were 
separately  numbered  on  the  plan.  We  leave  the  other 
side  to  prove  that  the  presumption  does  not  apply  or 
is  rebutted  by  the  deposited  plan. 

Younger f  K,C.,  O.  Cave,  and  A,  F,  C,  C.  Luxmore, 
for  the  defendants,  Liberty  &  Co.  (Limited). — We  are 
here  to  make  good  paragraph  1  of  the  defence,  that  no 
part  of  the  soil  of  Regent-street  was  included  in  the 
lease  of  220,  or  was  at  the  date  of  the  lease  vested  in 
the  lessor,  or  is  otherwise  vested  in  the  plaintiff,  as 
having  regard  to  surrounding  circumstances  there  was 
no  demise  of  the  soil :  Duks  of  Devonshire  v.  Pattinson, 
20  Q.  B.  D.  263  at  p.  273,  36  W.  B.  Dig.  217. 
Assuming  the  soil  vested  in  the  Crown,  both 
the  terms  of  lease  and  the  powers  of  the  com- 
miisioners  rebut  the  suggestion  that  any  of  the 
soil  of  Regent-street  passed.  The  terms  of  the 
lease  rebut  the  presumption  as  the  parcels  state  that 
it  is  part  of  a  larg^sr  piece  of  ground :  Cotton,  L.J.'8, 
judgment  in  Micklethwait  v.  Newlay  Bridge  Co,,  33  Oh.  D. 
at  p.  147,  and  Lopes,  L.J.,  at  p.  155.  The  present  Qase 
is  pUinly  within  Leigh  v.  Jack  and  Flumstead  Board  of 
Works  V.  British  Land  Co.,  23  W.  R.  634,  L.  R.  10  Q.  B. 
203.  Bxcept  in  the  case  of  Haynes  v.  King,  there  is  no 
decision  to  show  that  the  preaumption  applies  to 
leaseholds.  In  Landrock  v.  Metropolitan  Railway, 
[1886]  W.  N.  195,  It  was  held  that  a  conveyance  m 
which  houses  and  a  street  were  numbered  separately 
on  the  plan  rebutted  the  presumption.  This  case 
was  not  cited  in  In  re  Whites*  Charities, 

Sir  E,  Carson,  S,0,,  and  F.  Vaughan  Hawkins,  for  the 
Crown.— It  has  never  been  decided  that  where  land 
has  been  taken  by  the  Crown  for  a  public  purpose 
with  obligations  to  be  performed  that  the  presumprion 
tha?  the  soil  passed  ad  medium  filum  vioi  could  by  the 
granting  of  leases  be  made  applioable  to  the  Crown. 
The  origin  of  the  piesumption  shows  that  there  is  no 
aoplication  to  the  Crown :  Doe  v.  Pearaey ;  Berridge  v. 
Ward.  The  presumption  does  not  apply  to  the  case 
of  a  street  first  laid  out  by  a  newly-created  authority  : 
Rex  V.  Hatfield  {InhabitanU),  4  Ad.  &  E.  156.  Lord 
▼.  Commissioners  of  Sydney  was  cocnmented  on  in 
Beckett  v.  Corporation  of  locals,  20  W.  R.  454,  L.  R. 
7  Ch.  App.  421.  There  is  no  reason  why  the  presump- 
tion should  be  made  applioable  to  the  Crown. 

Hughes,  K,C,,  in  reply. — It  is  allowable  to  take 
into  consideration  circumstances  known  to  both 
parties  at  the  time  of  the  conveyance.  Here  at  the 
time  of  the  conveyance  of  220,  Regent-street  was 
made  and  named.  Ijeigh  v.  Jack  is  really  in  my 
favour.  We  have  been  in  occupation  of  the  vaulte  in 
front  of  220  for  over  eighty  years ;  according  to  the 
defendant  we  have  been  trespassers. 

Joyce,  J. — I  suppose  there  is  a  presumption  where 
persons  own  land  by  the  side  of  a  street  that,  in  the 
ttbsence  of  evidence  or  knowledge  of  what  the  real 
facto  were,  they  mutt  be  taken  to  own  the  soil  of  the 
street  tuque  ad  medium  filum  vice.  But,  of  course,  that 
presumption  is  displaced,  or  rather  cannot  be  considered 
true,  in  a  oase  where  we  have  evidence  and  knowledge 
(d  all  the  facte  as  to  the  acquisition  of  the  land. 
In  the  present  oase  we  have  evidence,  and  we  really 


know  the  history  of  what  has  taken  place  with  refer- 
ence to  220,  Regent-street  and  the  neighbourhood. 
The  presumption  which  I  have  mentioned  really  has 
no  application  in  the  present  oase.  Here  we  have 
the  history,  we  have  the  Act  of  Parliament  and  the 
deposited  plans,  and  we  have  the  minutes  of  the 
commissioners.  The  plaintiff  claims  to  be  entitled  to 
half  the  soil  of  Regent-street  as  it  now  stends  under 
the  lease  of  the  7th  of  February,  1823,  of  No.  220, 
Regent-street  That  lease  mentions  Regent-streec  as 
a  street  then  forming  and  called  or  intended  to  be 
called  Regent-street.  Now  if  any  ordinary  person 
—1  mean  a  layman,  not  a  lawyer — were  to  read 
through  that  lease  from  beginning  to  end  I  am  sure  it 
would  never  occur  to  him  that  that  lease  passed  the 
ownership  in  any  part  of  the  soil  of  any  part  of 
Regent-street  having  regard  to  the  way  in  which  the 
parcels  are  described.  The  contention  of  the  plaintiff 
can  only  be  supported  by  recourse  to  another  pre- 
sumption of  law  which  is  thus  steted  in  Elphinstone's 
Interpretation  of  Deeds,  p.  179 :  *<  By  the  oonv^ance 
of  land  abutting  on  a  highway  •  •  •  iixeprimd 
facie  presumption  of  law,  in  the  absence  of  evidence 
of  ownership,  is  that  .  •  .  the  soil  of  the  road 
u9que  ad  medium  filum  passes  " ;  then  Beckett  v.  Leeds 
Corporation  is  cited,  and  there  are  various  iUustrations 
of  and  exceptions  to  that  rule  mentioned  in  the 
following  pages.  In  particular  I  observe  that  Black- 
bum,  J.,  in  his  judgment  in  Plumstead  Board  of  Works 
V.  British  Land  Co  .  says  that  it  has  always  been  held 
enough  to  rebut  the  presumption  where  there  was 
anything  to  show  that  it  was  not  the  intention  to 
convey  any  part  of  the  road. 

The  lease  of  the  7th  of  February,  1823,  as  I 
mentioned,  speaks  of  Regent-street  as'*nowform- 
iug  " ;  but  the  contract  for  the  lease  was  made  some 
two  years  or  so  previously,  and,  as  at  present  advised, 
I  am  of  opinion  that  it  is  the  date  of  the  contract  and 
not  of  the  conveyance  wkiich  must  be  referred  to  for 
the  purpose  of  settling  the  righte  of  the  parties 
with  reference  to  this  point;  in  support  of  which 
view  I  will  refer  to  the  analogous  oase  before  the 
Court  of  Appeal  of  Broomfield  v.  Williams,  45  W.  R. 
469,  at  p.  471,  [1897]  1  Ch.  602,  at  p.  61 6,  especially  the 
judgment  of  RLgby,  L.  J.  But  one  thing  is  clear,  th«G 
this  presumption  may  be  rebutted  by  evidence  of 
surrouuding  circumstances  which  lead  to  the  infer- 
ence that  no  part  of  the  soil  of  the  highway  was 
intended  to  pass.  As  has  been  mentioned  in  the 
course  of  the  argpiment,  doubts  have  been  expressed 
by  various  judges  as  to  whether  the  presumption 
ever  applies  to  houses  in  a  town,  and  as  to  whether 
it  applies  to  a  building  estete:  as  to  that  see 
CDtton,  L.J.'s,  judgment  in  Leigh  v.  Jack,  The 
reason  for  the  presumption  is  said  to  be  founded 
on  a  supposition  which  is  variously  steted.  In  Doe  v. 
Pearsey,  Bayley,  J.,  says :  *'  The  rule  is  founded  on  a 
supposition  that  the  proprietor  of  the  adjoining  land 
at  some  former  period  gave  up  to  the  public  for 
passage  all  the  land  between  lus  inclosure  and  the 
middle  of  the  road."  But  none  of  the  suppositions 
upon  which  the  reason  is  founded  is  consistent  with 
the  facta  of  this  oase. 

Upon  perusal  of  the  Act  and  of  the  map,  I  am  of 
opinion  that  the  site  of  the  moiety  of  Rege at- street 
next  to  No.  220  was  land  wanted  for  the  purposes  of 
the  Act.  If  I  am  right  in  that,  section  34  does  not 
confer  upon  the  commissioners  any  power  to  selL  that 
particular  land.  Upon  the  construction  of  the  section 
I  very  much  doubt  whether  there  was  power  to 
demise  it.  I  agree  there  is  a  difficulty  as  to  that ;  but 
looldng  at  the  terms  of  the  section,  and  looking  also 
at  the  language  and  at  the  object  of  the  Act,  I  very 
much  doubt  whether  the  commissioners  had  power- to- 
demise  anything  that  was  wanted  for  the  purposes 
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of  the  Aot.  But  whether  that  be  so  or  not,  in  my 
opinion  there  is  not  one  single  reason  for  their  leasing 
the  subsoil,  partioolarly  having  regard  to  the  pro- 
ytsions  of  the  Act  with  refercnoa  to  the  roadway,  and 
to  the  ciroumstanoes  of  the  oase,  while  on  the  other, 
to  my  mind,  there  are  a  thouiand  and  one  reasons 
against  their  doing  anything  of  the  kind.  In  my 
opinion  the  very  least  which  could  be  said  is  that  in 
the  present  oaseit  would  have  beena  veiy  ill-adyised 
thing  to  do,  if  indeed  it  would  not  have  been  most 
improper  and  possibly  illegal,  to  demise  the  soil  of  the 
adjacent  street. 

In  the  view  I  take  it  is  not  neceisary  for  me  to 
dedde  whether  a  lease  stands  on  the  same  footing  as 
m  grant,  or  whether  a  grant  or  lease  from  the  Grown 
stands  upon  any  other  footing  than  a  lease  or  graot 
by  a  private  individual.  I  think  that  in  the  circum- 
stances it  is  in  the  highest  degree  improbable  that  it 
shoidd  ever  have  been  inteoded  to  demise  or  part 
with  the  site  of  the  portion  of  the  subsoil  of  Begent- 
street  which  the  plaintiff  claims.  In  short,  if  ever 
there  was  a  case  where  it  was  to  be  inferred  from  the 
surrounding  circumstances  that  it  was  not  intended 
to  pass  the  site  of  the  moiety  of  the  adjacent  street, 
when  the  parcels  in  the  demise  are  described  as  they 
are  here  by  dimensions  and  by  map,  in  my  opinion 
this  is  the  case. 

The  result  is  that,  in  my  opinion,  no  part  of  the 
subsoil  of  what  is  nofr  Begant-street  was  intended  to 
be  included  or  is  comprised  in  the  demise  made  by  the 
lease  of  the  7th  of  February,  1823,  and  there  must  be 
a  declaration  to  that  effect. 

Solicitors.  Lumlet/  tfe  Lwmiey ;  Bose^Innes,  Son,  & 
Crick  ;  8oliciian  to  the  Office  of  Woods  and  Forests. 
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Chan.  Div.       ] 
Swinfen  Eady,  J.  J 

In  re  Jump. 
Gaixoway  v.  Hope  (a.) 

Power — Determination — Intention  of  donor  that  power 

should  continue — Absolute  vesting  of  estate — Incapacity 

of  person  entitled. 

The  qu^fitionoA  f>o  when  a  potmr  of  sale  given  to  irusUea 
htcomes  extinguisJied  is  a  guesti'm  of  the  intention  of  the 
dmor  of  the  power.  Accordingly,  where  the  beneficial 
i'lterest  in  trust  property  has  vested  absolutely ,  but  a 
conveyance  of  the  property  from  the  trustees  has  not  been 
called  for,  the  trustees*  power  of  sale  continues  to  exist  in 
every  case  where  this  appears  to  have  been  the  intention. 

The  reversion  to  property,  held  by  trustees  upon  trusts 
for  a  lunatic  for  his  life  and  with  wide  discretionary 
powers,  became  vested  in  the  lunatic. 

Held,  that,  nevertheless,  the  trustees  were  entitled  to 
exercise  their  power  of  sale. 

This  was  a  summoos,  taken  out  in  the  Liverpool 
District  Begittry,  for  the  determination  of  the  ques- 
tion to  whom  the  proceeds  of  sale  of  certain  real 
estate  held  by  trustees  belonged— t.e.,  whether  they 
devolved  as  personalty  or  as  realty.  The  determina- 
tion of  this  question  depended  upon  whether  at  the 
time  of  sale  a  power  of  sale  given  to  the  trustees  by 
the  will  of  the  testator  in  the  action  was  stiU 
subsistiog. 
By  his  will  the  testator  gave  all  his  real  and 
Bonal  estate  to  his  executors  upon  trust,  after  the 
,th  of  his  daughter,  in  their  discretion  and  of  their 
uncontrollable  authority  to  manage  and  administer 
his  said  estate,  and  to  pay,  apply,  and  expend  the 

(a.)  Beported  by  Q.  B.  BxNSON,  Esq.,'Barrister- 
at-Law. 


perso 
deatl 


same,  or  so  much  thereof  as  they  should  think 
expedient,  to  or  for  tiie  clothing,  board,  lodging, 
maintenance,  and  support,  or  otherwise  for  the 
personal  and  peculiar  benefit  of  his  grandchildren 
(notwithatandicg  the  competency  of  their  parent), 
during  their  lives  and  the  life  of  the  survivor, 
whether  infant  or  adult,  and  whether  competent 
or  incompetent  to  give  an  acquittance  or  dis- 
charge for  the  same,  at  such  time  or  times,  and  in 
such  proportions  and  manner  in  all  respects  as  his 
said  executors  dbiould  think  most  conducive  to  their 
comfort  and  convenience ;  and  on  the  decease  of  the 
survivor  of  his  said  grandchildren  upon  certain  trusts 
for  their  issue  which  were  held  void  for  remoteness. 
And  he  empoirered  his  trustees  at  any  time  after  his 
decease,  and  when  they  in  their  own  mscretion  should 
consider  necessary,  to  sell  and  convert  his  estate  and 
effects  into  money. 

The  testator  died  in  1842  and  his  daughter  died  in 
1846. 

There  were  only  two  grandchildren,  Bobert  Eden 
and  Jane  Eden,  who  were  the  children  of  the  daughter 
named  in  the  will  and  who  were  both  born  in  the 
teatator's  lifetime.  Jane  Eden  died  in  1882  without 
having  been  married.  Bobert  Eden  survived  her  and 
died  in  1902  without  having  married  and  intestate. 

The  truntees  sold  a  part  of  the  real  estate  before  the 
death  of  Jane  Eden,  and  a  further  part  after  her  death, 
but  duiing  the  life  of  Bobert  Eden.  The  question  in 
the  summons  related  to  the  proceeds  of  sale  of  the 
latter  part. 

It  was  admitted  that  on  the  death  of  Jane  Eden  the 
reversion  in  the  trust  property  vested  absolutely  in 
Bobert  Eden  as  the  testator's  heir-at-law,  the  ultimate 
trusts  having  failed  for  remoteness,  and  that  he  could 
if  of  sound  mind  have  called  upon  the  trustees  tj 
convey  the  property  to  him* 

H.  Mather,  for  the  trustees. 

Middem,  K.C.,  and  Cann,  for  the  legal  personal 
representative  of  Bobert  Eden. — The  question  whether 
the  povver  of  s«le  determined  at  the  death  of  Jane 
Eden,  though  Bobert  Eden  had  not  called  and  could 
not  (being  a  lunatic)  call  for  the  conveyance  of  the 
estate  to  him,  is  a  question  of  the  intention  of  the  testa- 
tor :  LanUbery  v.  Collier,  4  W.  B.  826,  2  K.  &  J. 
709 ;  In  re  Cotton* s  Trustees  and  the  School  Board  for 
London,  30  W.  B.  610,  19  Ch.  D.  624;  and  In  re 
Lord  Saddey  and  Baines,  42  W.  B.  231,  [1894]  1  Ch. 
334. 

Eve,  K,C.,  and  Methold,  for  the  heir-at-law. — ^The 
general  role  is  that  a  power  is  extinguished  when  the 
purposes  for  which  it  was  created  have  ceased  (Farweli 
on  Powers  (2nd  €d.),  p.  32,  and  Wheats  v.  Hull,  17 
Yef.  80),  and  it  must  be  taken  to  have  ceased  when 
a  life  estate  coalesces  with  an  absolute  reversion  in 
fee :  Wolley  v.  Jenkins,  6  W.  B.  281,  23  Beav.  53. 
There  is  onlv  one  exception — ^namely,  that  it  may  be 
exercised  wiudn  a  reasonable  time  when  it  is  necessary 
to  sell  for  purposes  of  division :  Peters  v.  Lewes  and 
JSkut  Orinstead  Railway  Co,,  29  W.  B.  422,  18  Ch.  D. 
429.  Saunders  v.  Vautier,  Or.  &  Ph.  240,  shows  that 
directions  for  maintenance  and  accumulation  after 
twenty-one  will  not  prevent  an  absolute  vesting  at 
that  age. 

&WISFEN  Eady,  J. — In  my  opinion  the  power  of 
sale,  given  to  the  trustees  by  the  testator's  will,  con- 
tintied  to  exist  after  the  death  of  Jane  Eden.  The 
cases  of  In  re  Cotton^s  'Trustees  and  the  School  Board  for 
London,  30  W.  B.  610,  19  Ch.  D.  624,  and  In  re  Lord 
Sudeley  and  Baines  Jk  Co,,  42  W.  B.  231,  [1894]  1  Oh. 
334,  show  that  where  parties  who  have  become  abso- 
lutely entitled  have  not  put  an  end  to  the  power  by 
calling  upon  the  trustees  to  convey  the  trust  property 
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to  them  it  it  a  question  of  the  testator's  intention 
'whether  the  power  is  to  continue.  In  this  case  the 
testator  plainly  intended  that  the  trust  for  the  miin- 
tenanoe  of  Bobert  Eden  should  continue  durioghis 
life,  and  that  the  power  of  sale  should  continue  for 
the  same  time.  The  power  was  therefore  well  exer- 
cised, and  the  proceeds  belong  to  the  estate  of  Bobert 
£den  as  personal  estate. 

Solicitors   for   the   trustees,    CoUina,  liobinson,   & 
Driffield^  LtverpooL 

Solicitor  for  the  other  partiesi  Stanley  AUenhorough, 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  >  Jan.  12. 

Wills  and  OhanneU,  JJ.)     ) 

In  re  Fbancis  and  Others,  (a.) 

Copyright — Music — Sale  of  pirated  miteic — Seizure — ; 
Order  of  magiatraie  /or  forfeiture — Necessity  of  sum- 
nwns  before  making  order — Summary  Juriadictuyn 
Acts,  1848  (11  ct'  12  r»c<.  c.  43),  «.  1,  and  1879  (42  cfc 
43  Vict,  c.  31).  as.  34  and  51  (3) — Musical  (Summary 
Proceedings)  Copyright  Act,  1902  (2  Ed,  7,  c.  15),  as. 
1.2. 

A  court  of  auminary  jurisdiction  has  no  power  under 
aection  2  of  the  Musical  {Summary  Proceedinga)  Copy- 
right Act,  1902,  to  order  the  destruction  of  copiea  of 
piratetl  music  seized  by  a  constable  when  they  were  being 
offtred  for  sale,  unless  the  person  from  whom  the  copies 
have  been  seized  has  been  served  with  a  summons  under 
the  Summary  Jurisdiction  Acts. 

This  was  a  cise  stated  by  Ourtis  Bennett,  Esq., 
metropolitan  magistrate,  sitting  at  Maryleboue 
police- court,  raising  the  question  whether  under 
section  2  of  tho  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  a  magistrate  could  order  tiie 
destruccion  of  copies  of  pirated  mudo  on  an  ex  parte 
apolication. 

Tne  case  set  out  the  following  facts : 

On  the  3rd  of  October,  1902,  an  authorized  agent  of 
the  appellants  requested  a  constable  in  writing  to 
ae^e  Uie  copies  of  music  in  question,  they  being  then 
f  ffdred  for  sale  in  and  along  the  EentlBh  Town-road 
by  a  person  who  gave  his  name  and  address.  The 
constable  thereapou  seized  the  music,  and  informed 
the  person  from  whom  it  was  seized  of  the  time 
when  and  place  where  further  proceedings  with 
reference  to  the  seizure  under  the  statute  would  be 
taken. 

Tne  music  was  produced  in  court  on  the  following 
morning,  and  on  behalf  of  the  appellants  the  magis- 
trate was  asked,  upon  proof  being  teadered,  that  the 
copies  in  qaestion  were  iafringements  of  copyright, 
to  proceed  at  once  to  make  ex  parte  an  order  under 
■action  2  of  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  that  the  copies  should  be  for- 
feited or  destroyed,  or  otherwise  dealt  with.  The 
person  from  whom  the  copies  had  been  seized,  was 
not,  nor  was  anyone  on  his  behalf,  present  in  court 
wDen  the  application  was  made. 

The  Summary  Jurisdiction  Act,  1879,  s.  51,  sub- 
leotion  3,  enacted  that  **  where  in  any  future  Act 
soy  act  or  thing  other  than  the  payment  of  a  sam  of 
money  is  required  or  authorized  by  an  order  of  a 
court  of  summary  jarisdiotion  to  be  done  the 
thimmary  Jurisdiction  Acts  shall  apply  accordingly." 

By  section  50  of  the  same  Act  the  expression 
"  Sammary  Juriadiction  Acts  "  includes  the  Summary 
Jurisdiction  Ac^,  1848. 

(a.)  Bepocted  by  Ebskijte  Brid,  Es^.,  Barrister- 
at-Law. 


Section  34  of  the  same  Act  proyided  that  "  where  a 
power  is  given  by  any  future  Act  to  a  court  of 
summary  jurisdiction  ...  of  requiring  any  act 
or  thing  to  be  done  .  .  .  other  than  the  payment 
of  money,  and  no  mode  is  prescribed  of  enf  ordng  such 
Inquisition,  the  court  may  exercise  sach  power  by  an 
order  or  orders." 

The  Summary  Jurisdiction  Act,  1848,  s.  1,  enscted 
that  *'  in  all  esses  where  a  complaint  shall  be  made  to 
any  justice  or  justices  of  the  peace  upon  which  he  or 
they  shall  have  authority  by  law  to  make  any  order 
.  .  .  it  shall  be  lawfal  for  sach  justice  or  justices 
to  issue  his  or  their  summons  directed  to  such  person 
stating  shortly  the  matter  o!  sach  complaint  and 
requiring  him  to  appear  at  a  certain  time  and  place 
.  .  .  to  answer  the  said  complaint,  provided  that 
nothing  herein  contained  shall  oblige  any  justice  to 
issae  any  such  sammons  in  any  case  where  the 
application  for  any  order  of  the  justices  is  by  law  to 
be  made  ex  parte,** 

S  action  33  of  the  same  Act  extended  its  operations 
to  the  Metropolitan  police  courts  and  magistrates. 

The  Musical  (Summary  Proceedings)  Copyright 
Act,  1902,  by  s.  2  provides,  that  '*  if  any  person  nhaM 
hawk  .  .  .  any  pirated  copy  of  any  musical  work, 
every  such  pirated  copy  may  be  seized  by  any 
constable,  without  warrant,  on  the  request  in  writing 
of  the  apparent  owner  of  the  copyright,  at  the  risk  of 
such  owner.  Oa  s^zura  of  any  such  copiei  they 
shall  be  conveyed  by  sach  constable  before  a  court  of 
sammary  juriadiction,  and  on  proof  that  they  are 
infringements  of  copyright  shall  be  forfeited  or 
destroyed  or  otherwise  dealt  with  as  the  court  may 
think  fit." 

The  magistrate  held  that,  there  being  no  provision 
in  the  Musical  (Sammary  Proceedings)  Copyright 
Act,  1902,  that  applications  for  orders  uuder  it  could 
be  made  ex  parte,  such  applications  could  ooly  be 
made  in  accordance  with  the  Summary  Jarisdiotion 
Acts,  and  that  the  person  whose  property -it  was 
sought  to  confiscate  should  be  duly  sunmioned ;  and 
he  accordingly  declined  to  make  any  order. 

The  magistrate  came  to  this  conclusion  on  the 
grounds  that  the  question  to  be  decided  under  the 
statute  was  one  which  might  prove  to  be  a  very 
difficult  and  debatable  one — viz.,  whether  or  no  thn 
copies  of  the  work  so  seized  were  in  point  of  .law  and 
fact  infringements  of  copyright  or  not,  and  that  the 
person  from  whom  they  were  seized  should  have  an 
opportunity  of  negativing,  if  he  were  able,  such 
infringemeot ;  and  having  regard  to  the  cas«  of 
Jleg,  V.  Totnes  Union,  14  L.  J.  M.  C.  148 ;  Gill  v. 
Bright,  20  W.  B.  248,  41  L.  J.  M.  C.  22;  and  White 
V.  Jfedfern,  5  Q.  B.  D.  15,  49  L.  J,  M.  C.  19 
(decided  before  the  Sammary  Jurisdiction  Act,  1879), 
he  considered  thai:  before  he  could  make  any  order 
under  section  2  of  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  it  was  necessary  that  a  summons 
in  accordance  with  the  Sammary  Jurisdiction  Acts 
flhould  first  have  been  legally  served  upon  the  person 
^'hawking,  carrying  about,  selling,  or  offering  for 
sale  "  the  alleged  pirated  music,  calling  upon  him  to 
show  cause  why  such  music  should  not  be  "  forfeited 
or  destroyed  or  otherwise  dealt  with."  In  the  event 
of  no  order  being  made  he  would  be  entitled  to  have 
the  music  redelivered  to  him. 

The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  upon  the  above  statement  of 
facts  came  to  a  correct  determination  in  point  of  law, 
and  if  not,  what  should  be  done  in  the  premises. 

Scrutton,  K.C.  {Herman  Cohen  with  him),  for  the 
appellants.  —  We  submit  that  the  magistrate  has 
power  in  a  case  like  the  present  to  male  an  order 
for  tiie  destraction  of  the  music  seizei  without  the 
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oomplaioant  being  required  to  take  oat  a  sammoiu, 
where  to  the  satisfaction  of  the  magistrate  the  defend- 
ant has  had  notice  either  from  him  or  from  the  police 
constable  of  when  and  where  proceediDgs  will  be 
taken  before  the  magistrate.  If  a  summons  must  be 
served  on  the  hawker  the  effect  would  be  to  render 
the  Act  practically  nugatory.  The  difficulty  is  thati 
Ihere  is  no  machinery  under  the  Act  under  which  if 
the  names  and  addresses  of  the  hawkers  are  refuted  or 
are  wrongly  given  the  hawkers  can  be  detained.  There 
is  no  machinery  providing  for  the  manner  in  which 
the  seized  copies  are  to  be  dealt  with.  In  this  case  the 
hawker  gave  his  correct  name  and  address.  The 
Commissioner  of  Police  has  intimated  that  he 
wi)l  not  allow  the  police  offices  or  courts  to  be  made 
warehouses  for  copies  seized  for  an  indefinite  lime ; 
but,  if  the  mag^trate's  view  ii  upheld,  these  copies 
oaDuot  be  dealt  with  promptly,  in  the  case  of  a  hawker 
giving  a  wrong  address,  because  a  summons  could 
not  be  served.  Where  a  magistrate's  order  is  to  be 
made  against  a  thing,  the  procedure  under  the 
Summary  Jurisdiction  Acts  does  not  apply,  aod  oral 
notice  to  attend  the  hearing  is  sufficient  notice  to 
the  defendant.  That  is  deiar  from  White  v.  Rtdfern, 
for  there,  as  here,  the  object  of  the  Act  under 
which  proceedings  were  taken  would  be  defeated  if 
the  order  for  the  confiscation  of  unsound  meat  in  the 
one  case  and  of  pirated  music  in  the  other  had  to 
wait  until  the  defendant  had  been  served  with  a 
summons.  The  Act  of  1848  could  not  refer  to 
procedure  against  a  thing,  because  no  such  procedure 
was  then  known.  Thomas  v.  Van  0«,  [1900]  2 
U.  B.  448,  48  W.  B.  Dig.  121,  is  also  an  authority  for 
this  proposition. 

H.  SuUon  {Robertson  with  him)  supported  the  magis- 
trate's decision. — It  has  been  laid  down  again  and 
again  that  no  order  cui  be  made  ex  parte  that  sheets 
the  property  of  a  person  unless  ha  has  had  an  oppor- 
tunity of  being  present  and  stating  why  the  order 
should  net  be  made.  That  is  recognized  in  OiU  v.  Bright^ 
and  Beg.  v.  Davey,  [1899]  2  Q  B.  301, 47  W.  E.  Dig.  89. 
The  only  exceptions  to  that  rule  arise  under  statutes 
where  express  power  is  g^ven  to  the  magistrate  to 
act  on  an  ex  parte  application,  and  are  limited  to  cases 
where  in  the  general  interest  of  the  public,  the  order 
must  be  made  without  delay.  That  is  not  the  case 
here  and  the  statute  neither  g^ves  the  magistrate  such 
power  by  express  words,  nor  is  it  to  be  assumed 
from  the  character  of  the  offence  that  the  Legis- 
lature intended  a  magistrate  to  have  that 
power  by  implication.  The  magistrate,  moreover, 
could  not  order  the  copies  to  be  destroyed  without 
proof  that  they  were  infriogements,  and  no  court 
could  be  satisfied  with  regard  to  any  particular  i^ 
affecting  the  property  any  more  than  the  liberty  of  a 
person,  unless  the  court  had  given  that  person  an 
opportunity  of  opposing  the  order.  Even  if  the 
names  and  addresses  of  the  hawkers  were  not  known, 
there  is  no  hardship  on  the  owner  of  the  copyright, 
because  the  magistrate  would  not  allow  the  hawker  to 
regain  possession  of  the  songs  without  coming  before 
him;  and,  therefore,  it  is  only  reasonable  that  a 
summons  should  be  taken  out  if  the  complainant 
desires  the  copies  destroyed. 

ScriUton  replied. 

Lord  Alyeestone,  L.C.J. — ^This  case  raises  a  very 
important  point,  and  it  has  been  strenuously  urged 
that  this  court  ought  to  depart  from  a  wdl-known 
priuoiple  of  law,  because,  if  we  do  not  do  so  here,  the 
object  of  the  Act  would  be  defeated.  I  hope  that  it 
will  be  quite  dear  from  what  I  am  about  to  say  that  I 
do  not  at  all  dissent  from  the  view  that  if  it  were  a 
necessary   implioatipn   from   an   Act    without    any 


express  words  to  that  effect  that  any  well-known 
principle  should   be   departed    from,   we   must  aot 
upon  that  necessary  implication  in  the  same  way  as 
the   court   would  feel   it   their    duty   to   aot  upon 
express  words  in  the  statute  they  were  construing. 
It  is  also  true  that  there  are  cases  in  which  it  has 
been  recognized  that  ex  parte  proceedings  might  be 
taken,  and  ex  parte  orders  made,  although  it  is  a 
principle  that  has  been  recognized  for  many  years 
that  t^e  rights  of  persons  in  property  are  not  to  be 
affected  bv  legal  process  without  notice  of  those  pro- 
ceedings being  given  them.    Numerous  cases  nought 
be  cited  in  support  of  this  proposition,  but  perhaps 
QUI  V.   Bright,  which  was  referred  to  during  the 
argument,  is  as  good  an  example  as  any.    In  that 
case  liquors  were  kept  for  unlawful  sale,  and  there 
was  no  reference  to  special  procedure,  but  Lush,  J., 
said,  *'  It  is  quite  clear  that  before  the  property  of 
the  appellant  was  forfeited  the  justices  should  have 
g^ven  him  an  opportunity  of  beiug  heard ;  common 
sense  and  justice  require  that  this  should  be  so."    As 
I  before  said,  of  course  there  are  cases  in  which  it 
has  been  held  t^at  by  necessary  implication  ex  parte 
proceedings  might    be   taken  and   ex  parte  orders 
made.     An    instance  of    that   is   to   be    found   in 
White    V.    Bed/em,    where    a    summons    was    not 
held  necessary  before  an  order  could  be  made  for  the 
destruction  of  meat  not  fit  for  human  consumptioD, 
and  it  is  clear  when  that  case  is  read  that  the  decision 
was    right  in  recognition  of    the   principle  of  the 
necessity  for  the  immediate  destruction  of  unwhole- 
some food  exposed  for  sale.    But,  speaking  generally, 
the  authorities  show  that  ex  parte  proceedings  affect- 
ing rights  in  property  are  not  to  be  allowed  in  the 
absence  of  express  diirections  or  necessary  implica- 
tion.   The  question   here  is,  does  this  Act  imply 
that   the  mag^istrate  may  make  an  order    for   the 
destruction  of   the  music  exposed  for  sale   without 
summomng   the  person   before  him.      In  the  view 
I  take  of  the  section  it  is  no  part  of  the  implica- 
tion of  the  section  that  the  magistrate  has  power 
to  act  «a;  parte.    The  Act  undoubtedly  goes  a  very 
long    way    in   the    direction    of    interfering^  with 
the  rights  of  property,  because  by  section  2  it  per- 
mits a  constable  to  seize  this  property  without^  a 
warrant,  not  under  an  order  of  a  stipendary  magii- 
trate  or  a  court,  but  at  the  request  in  writing  of  the 
apparent  owner  of   the   copyright  or  of  his  agent 
thereunto  authorized  in  writing.     Although  the  Aot 
does  go  very  far,  the  court  nevertheless  must  not  put 
a  strained  construction  on  the  perfectly  clear  words  of 
a  section,  when  the  doing  so  would  cause  the  departure 
from    a  well-known  principle    of  law.    One  great 
object  of  the  Act  was  to  get  these  pirated  musioal 
works  taken  off  the  streets  at  the  request  of  the  owner 
of  the  copyright.    This  privilege  placed  him  in  a 
better  position  than  many  other  people  whose  rights 
are  being  infringed.     I  think  it  is  material  to  notice 
that  the  second  part  of  section  2  is  substantially  the 
same  as  the  concluding  words  at  the  end  of  section  1> 
Then  the  question  arises,  is  it  a  necessary  implioatioB 
from  that  clause  that  the  magistrate  may  act  e»  p(^rU 
and  deprive  the  hawker  of  his  property,  the  issae 
being  one  that  might  involve  very  nice   questions 
as     to   whether    there    was     an   infringement   of 
the   copyright   or   not.     Section   2    provides  that 
if   any    person    shall   hawk   or   sell   or   offsr  for 
sale  pirate  music,  it  may  be  seized,    and  on  proof 
that   the     copies     seized   are    infringements    they 
shall  be  forfeited,  destroyed,  or  otherwise  dealt  with. 
In  my  opinion  we  cannot  take  the  view  that  the  words 
of  the  section  give  the  magistrates  power  to  aot  ee 
parte  and  make  an  order  for  the  destruction  of  tbs 
music.    The  Act  went  further  than  mere  hawking» 
for  it  deals  with  selling  and  offsriBg  for  sale.    It  wss 
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argued  that  unless  this  strained  oonstruotionwas  putoa 
the  aectioo,  and  unless  we  saw  fit  to  depart  from  the  rule 
that  an  ex  parte  order  affecting  the  rights  of  a  persoa 
not  before  the  court  in  respect  of  his  property  ought 
not  to  be  made,  the  Act  must  become  ooe  of  no 
practical  value,  because  in  many  cases  persons  would 
not  give  their  names  and  addresses,  or  even  if  they 
did,  in  many  instances  there  might  be  a  difficulty  ia 
serving  them  with  a  summons  where  these  were  given. 
I  think  this  case  is  directly  met  by  section  51  of  the 
Summary  Jurisdiction  Act  of  1879,  and  I  do  not  think  it 
IS  necessary  tor  me  to  make  special  ref  ereace  to  the 
other  Sunmiary  Jurisdiction  Acts.  In  my  opiuion,  the 
word  "person  "  iu  section  1  of  the  Act  of  1848  must 
have  a  wider  meaning  than  "  a  person  who  was  to 
be  ordered  to  do  something,"  but,  as  I  before  said, 
I  do  not  think  it  necessary  to  consider  that  further. 
On  the  other  baud,  section  61  (3)  of  the  Act  of  1879 
enacts  that  where  in  any  future  Act  any  act  or  thing 
other  than  the  payment  of  a  sum  of  money  is  required 
or  authorized  by  an  order  of  a  courk  of  summary 
jurisdiction  to  be  done,  the  Summary  Jurisdiction 
Acts  shall  apply  accordingly.  So  again  section  34  of 
the  Act  of  1879  provides  that  ''where  a  power  is 
given  by  any  future  Act  to  a  court  of  sumuiary 
jurisdiction  of  requiring  any  act  or  thing  to  bo  done 
other  than  the  payment  of  money,  and  no  mode 
is  prescribed  of  enforcing  such  requisition,  the  court 
may  exercise  suoh  power  by  an  order."  Beading 
those  sections,  how  can  we  hold  that  by  implication  a 
summons  is  not  necessary  in  the  case  before  us.  It 
seems  to  me  we  ought  to  apply  the  principle  of  law 
laid  down  hv  Lush,  J.,  in  Gill  v.  Bright.  Mr.  Sorutton 
saw  the  difficulty,  and  he  did  not  contend  that  the 
magistrate  could  directly  act  ex  parte.  He  attempted 
to  get  over  the  difficulty  by  saymg  that  because  the 
conitable  had  told  the  person  whose  songs  were  taken 
of  the  time  and  place  at  which  the  matter  would  be 
dealt  with  that  that  was  sufficient,  although,  as  was 
the  case,  that  person  decided  not  to  be  present  when 
the  oase  was  called  on.  In  one  sense  no  doubt  that 
was  giving  up  the  contention  that  the  court  by 
implication  could  make  an  order  ex  parte.  It  seems  to  me 
that  it  would  be  most  dangerous  if  we  were  to  hold  in 
this  oase  that  the  defendant  must  be  satisfied  with 
such  a  notice  as  the  constable  chose  to  give,  and  on 
receiving  that  notice  must  be  treated  as  if  iie  had  been 
served  with  a  summons  to  appear  before  the  magis- 
trate. In  that  case  he  mif^ht  appear  and  contest  the 
statement  of  the  constable  and  take  the  point  that  a 
notice  of  the  proceedings  before  the  magistrate  had 
not  properly  been  given  him.  For  this  reason  I 
cannot  bring  myself  to  hold  that  a  notice  by  the 
constable  can  be  sufficient.  The  conclusion  I  have 
oome  to  is  that  iu  this  case  the  maRistrate  came  to  a 
right  decision,  and  that  while  that  part  of  the  Act 
whioh  protects  the  copyright  owner  by  having  the 
ffoods  taken  off  the  streets  without  the  necessity  and 
delay  of  first  applying  for  a  summons  is  applicable, 
the  other  part  of  the  Act,  providing  for  the  destruc- 
tion of  the  pirated  music  after  it  has  been  seized,  gives 
the  magistrate  power  only  to  make  the  necessary  order 
for  its  destruction  after  a  summons  has  been  duly 
served. 

Wills  and  Ohannell,  JJ.,  concurred. 

Solicitor  for  the  appellants,  Philip  J,  Rutland, 

Solicitor  for  the  respondent,  'The  Treasury  Solicitor. 


K  B.  Div.  ) 

(Lord  Alverstone,  L.C.J. ,  and  [  Oct  28. 

Wills  and  Channell,  JJ.)      ; 

Elliott  and  Another  {Appellants)  v,  Bussbll 
(ReapondeyU).  (a.) 

Local  government — Water — Supply  by  urban  authority 
— Recovery  of  water  rate  ^Demand — Summary  pro- 
cedure— Limitation  of  time — Summary  Jurisdiction 
Act,  1848  (11  it  12  Vict.  c.  43),  «.  11— Public  Health 
Act,  1875  (38  it  39  Vict,  c.  55),  m.  56,  57,  and  256. 

A  person  who  has  entered  into  an  agreement  with  a 
local  authority  for  the  supply  of  water  to  him  under 
section  56  of  the  Public  Health  Act,  1875.  and  who  fails 
to  pay  within  fourteen  days  after  dema,nd  in  writing  by 
the  authority  a  sum  of  money  due  to  them  as  a  charge  for 
water  supplied  by  them  to  him  in  pursuance  of  such 
agreement,  is  a  person  assessed  to  a  *'  rate  made  under 
this  Acty^'  within  the  meaning  of  section  256  of  the  above 
Actf  and  may  be  summoned  under  such  section  before  a 
court  of  summary  jurisdiction . 

For  tlie  purpose  of  applying  section  11  o/  Jervis^s  Act 
{Summary  Jurisdiction  Act,  1848)  to  the  aforesaid  cir" 
cumstances,  the  Tnatter  of  the  complaint  or  information 
arises  at  the  date  of  the  demand  of  the  sum  due,  and 
therefore  the  summons  under  section  256  of  the  Public 
Health  Act,  1875,  may  be  taken  out  vnthin  six  months 
from  that  date. 

East  London  Waterworks  v.  Charles,  42  TF.  R.  702, 
[1894]  2  Q.  B.  730,  explained. 

Case  stated. 

At  a  petty  sessions  held  at  the  Guildhall,  in  the 
borough  and  county  of  Southampton,  on  the  13th  of 
February,  1902,  there  wai  heard  and  determined 
before  four  of  the  justices  of  peaoe  in  and  for  the  said 
borough  and  county,  an  information  and  complaint 
preferred  on  the  3l8t  January,  1902,  by  John  i^thur 
£u8sell,  the  respondent,  against  Frank  Henty  EQiot 
and  Walter  Pearson  Elliot,  the  appellants,  charging 
the  appellants  that  they  had  wilfully  not  paid  and 
refused  to  pay  the  sum  of  £3  3s.  9d.,  being  charges 
for  water  supplied  by  meter  for  the  quarter  ending 
the  5th  of  June,  1901,  by  the  urban  sanitary  authority 
of  the  said  borough  and  county  under  the  Public 
Health  Act,  1875,  although  the  same  had  been  duly 
demanded  in  writing  more  than  fourteen  days  before 
the  date  when  the  said  information  and  complaint 
was  laid. 

At  the  hearing  it  was  proved  that  the  respondent 
was  one  of  the  collectors  of  the  mayor,  aldermen,  and 
burgesses  of  the  county  borough  of  Southampton, 
acting  by  the  council  as  the  urban  sanitary  authority ; 
and  that  from  the  2nd  of  April,  1896,  water  had  been 
supplied  to  the  appellants  for  trade  purposes  under  a 
form  dated  the  2nd  of  April,  1896,  at  the  price  of  8d. 
per  1,000  gallons,  with  a  provision  for  a  minimum 
charge  of  58.  per  quarter. 

On  the  16th  of  March,  1901,  the  town  clerk  of 
Southampton  sent  to  the  appellants  the  following 
letter: 

**  I  beg  to  inform  you  that  my  oouncU  have  adopted 
new  terms  and  conditions  for  the  supply  of  water  by 
meter  for  trade,  manufacturing,  and  other  jthau 
domestic  purposes  (copy  whereof  I  send  to  you  here- 
with) which  will  come  into  force  on  the  1st  proximo. 
Shoi]dd  you  on  and  after  that  date  require  a  supply 
of  water  for  any  of  the  above-mentioned  purposes,  it 
will  be  necessary  for  you  to  fill  in  and  sign  the 
application  form  annexed  to  the  copy  terms  and  con- 
ditions, and  return  same  forthwith  to  the  Waterworks 
Engineer,  18,    French-street,  otherwise   it   will   be 

(a.)  Eeported  by  E«  Q.  Stillwsll,  Esq.,  Barrister- 
at-Law* 
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assamed  that  yoa  no  longer  require   suoli    supply 
after  the  13(:h  instant'' 

On  the  2  let  of  March,  1901,  the  appellant  signed 
and  returned  to  the  waterworks  engineer  applica- 
tions requesting  a  supply  of  water  hy  meter,  aooordmg 
to  the  aforesaid  terms  and  conditions.  These  applica- 
tious  were  agreed  to  hy  the  authority. 

By  clause  15  of  the  agreement  it  was  provided  that 
the  minimum  charge  for  a  supply  of  water  by  meter 
to  the  appellante'  premises  should  be  the  amount 
whictL  would  be  levied  upon  such  premises  if  tue 
sam<i  were  supplied  only  for  domestic  purposes. 

By  clause  7  all  charges  for  water  were  to  be  paid 
quarterly. 

By  clause  21  the  oorporalion,  in  case  of  non- 
compliance with  the  terms  of  the  agreemeat,  were 
empowered  to  cut  off  the  supply  without  notice  and 
without  prejudice  to  their  right  to  recover  any 
penalties  which  they  were  legally  entitled  to  recover. 
On  the  18th  of  August,  1901,  a  demand  in  writing 
was  made  by  the  borough  council  upon  the  appellante 
for  the  water  supplied  during  the  quarter  ending  the 
5  th  of  June,  1901. 

The  appellants  neglected  to  comply  with  the 
demand ;  and  the  present  information  was  laid  on 
the  31st  of  January,  1902. 

The  amount  dauned  by  the  respoudent  on  behalf 
o(  the  corporation  was  £3  3s.  9d.,  and  was  in  respect 
of  water  supplied  to  the  appellante  for  trade  pur- 
poses from  the  21st  of  March  to  the  5  th  of  June, 
1901,  and  was  calculated  at  the  minimum  charge 
spedfted  in  clause  15  of  the  agreement,  and  was 
greater  than  would  have  been  payable  had  the  same 
been  calculated  under  the  form  dated  the  2nd  of 
April,  1896. 

At  the  hearing  of  the  summons  it  was  contended 
ou  behidf  of  the  appellants  that  the  aforesaid  signed 
forms  did  not  under  the  circumstances  amount  to  an 
agreement  by  the  appellante  to  pay  any  minimum 
charge  differing  from  that  provided  for  by  the  form 
of  the  2nd  of  April,  1896 ;  and  that  the  time  when 
the  subject-matter  of  the  information  and  complaint 
arose  was  some  day  in  June,  1901,  and  that  such 
information  and  complaint  having  only  been  preferred 
on  the  3lst  of  January,  1902,  had  not  been  laid 
within  six  calendar  montiis  from  the  date  on  which 
the  subject-matter  of  the  said  information  and  com- 
plaint arose,  and  that  the  justices  therefore  had  no 
jurisdiction  to  hear  the  same. 

It  was  contended  on  behalf  of  the  respondent  that 
the  town  clerk's  letter  and  the  said  signed  forms 
amounted  to  a  new  agreement,  and  that  the  matter  of 
the  information  and  complaint  arose  on  the  18  th  of 
August,  1901,  and  that  the  justices  had  jurisdiction. 

The  justices  determined  both  contentions  in  favour 
of  the  respondent,  and  ordered  that  the  appellante 
should  pay  the  said  sum  of  £3  38.  9d.  and  68.  costs. 

The  question  for  the  opinion  of  the  court  was  whether 
the  justices,  upon  the  above  statement  of  facts,  came 
to  a  right  decision  in  point  of  law. 

S,  H,  Emanud,  for  the  appellante. — The  sum 
daimed  is  not  a  '*  rate  made  under  this  Act "  within 
the  meaning  of  section  256  of  the  Public  Health  Act, 
187a.  Further,  that  section  does  not  apply  to  the 
recovery  of  water  rates ;  their  recovery  is  specially 
provided  for  by  sections  56  and  57.  Section  256 
applies  to  genenJ  district  rates.  The  sum  daimed  is 
a  water  rent  payable  under  the  agreement  entered 
into  between  the  parties,  and  by  virtue  of  section  56 
the  urban  authority  have  jbhe  same  power  for  recover- 
ing such  rent  as  they  have  for  recovering  a  water 
rate,  but  that  does  not  make  it  a  water  rate.  The 
authority  can  enforce  this  water  rent  by  stopping  the 
supply  if  the  tenne  of  the  agreement  are  not  observed, 


and  iu-  addition  to  this  remedy  they  have  the 
powers  conferred  by  the  Waterworks  Clauses  Aote, 
and  a  demand  is  not  necessary  to  recover  water  rates 
under  those  Aote :  East  London  WcUerworJcB  v.  Kyffin^ 
[1895]  1  Q.  B.  55,  43  W.  £.  Dig.  190.  Moreover,  the 
justices  had  no  jurisdiction  to  entertain  the  complaint 
because  a  claim  by  a  water  company  being  a  com- 
plaint within  section  11  of  the  Summary  Jurisdiction 
Act,  1848,  the  summons  must  be  taken  out  within 
six  months  from  the  time  when  the  matter  of  com- 
plaint aroie :  East  London  Waterworka  v.  Charles,  42 
W.  R  702,  [1894]  2  Q.  B,  730.  That  was  not  done 
here.  In  the  present  case  the  matter  of  complaint 
arose  when  the  sum  claimed  became  due,  which  is 
when  the  water  was  supplied,  which  at  the  latest  was 
in  June,  1901.  The  summous  is  therefore  out  of  time. 
East  London  Waterworks  v.  Kyffin  is  to  ba  distinguished 
from  this  case. 

Llewellyn  Williams  {Temple  Cooke  with  him),  for  the 
respondent. — ^The  decision  of  the  justices  was  tight. 
The  matter  of  complaint  arose  when  the  appellanta 
failed  to  pay  the  rate  demanded  under  section  256 ; 
the  six  months  therefore  begins  to  run  from  that  time. 
A  demand  and  a  refusal  are  necessary  before  the 
matter  of  complaint  can  arise:  Labalmondiere  v* 
Addison,  1  Ell.  &  Ell.  41,  7  W.  B.  0.  L.  Dig.  55. 
Sections  56,  57,  and  256  of  the  Public  Health  Act, 
1875,  must  be  read  together.  The  local  authority 
were  entitled  to  take  proceedings  under  section  256, 
as  that  section  applies  to  the  recovery  of  water  rates 
or  charges  as  wdl  as  to  the  recovery  of  other  rates. 

8.  H,  Emanuel,  in  reply,  referred  to  Homsey  Local 
Board  v.  Monarch  Investment  Building  Society,  38 
W.E.  85,  24Q.  B.  D.  1. 

Lord  Alyerstonb,  L.O.  J.— The  sole  point  we  have 
to  consider  in  this  case  is.  whether  or  not  the 
summons  was  taken  out  too  late,  so  that  the  pro- 
ceedings could  not  be  entertained,  having  regard  to 
the  six  months' limitation  of  section  11  of  11  &  12 
Yict.  c.  43  (Jervis's  Act).  The  material  dates  are 
these.  There  was  an  agreement  between  the  appdl- 
aute  and  the  corporation  signed  in  March,  1901, 
which  provided  for  the  payment  of  all  water  charges 
quarterly,  and  gave  the  corporation  the  alternative 
of  either  charging  according  to  the  number  of 
gallons  supplied  to  the  appellaate,  or  of  charging  on 
a  minimum  of  the  annual  value  of  the  premises 
instead,  if  the  charge  for  the  number  of  gallons 
supplied  did  not  exceed  that  minimum. 

In  this  case  the  corporation  demanded  £3  3s.  9d. 
for  water  supplied  during  the  quarter  ending  the  5th 
of  June,  1901,  which  charge  was  the  minimum,  and 
was  based  upon  the  annual  value.  I  do  not  wish  to 
dedde  this  case  upon  what  I  may  call  general 
psindples  by  considering  the  question  whether  or 
not  the  actual  amount  due  or  claimed  was  known  to 
the  appellant.  I  have  great  doubt  upon  that  point 
because  the  facte  are  not  suffidently  steted.  If  the 
matter  came  to  be  investigated  I  think  in  aU  prob^* 
bility  it  would  turn  out  to  be  similar  to  those 
oases  which  were  referred  to  by  Charles,  J.,  in 
East  London  Waterworks  v.  Kyffin,  where  it  was 
no  certain  whether  the  person  charged  knew  the 
actual  amount  he  was  going  to  be  sued  for.  I 
think  it  is  by  no  means  dear  it  would  not  turn 
out  to  be  one  of  those  cases,  so  that  the  doctrine  of 
Labalmondiere  v.  Addison  would  apply.  I  do  not 
decide  it  upon  that  ground,  because  I  have  not  the 
facte  before  me,  and  I  must  not  be  taken  as  exprets- 
ing  any  opinion  upon  that  question,  which  can  be 
raised  when  the  facts  are  properly  steted. 

In  this  case  there  is  one  plain  ground  upon  which 
1  we  ought  to  dedde  against  the  appellante. 
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Th«re  was  a  demand  made  upon  the  18th  of 
Augast.  1901,  and  tbere  was  an  information  laid  on 
the  3l8t  of  January,  1902,  dearly  treating  the  matter 
as  being  a  claim  for  money  dae  and  daimed  under 
the  autdority  of  the  Pablic  Health  Aot,  1875. 

The    summons   tdcen   out  which  referred  to  the 
ixifbrmation  that  had  been  laid,  was  a  summons  for 
default    of    payment    during   fourteen   days    after 
demand.    The  question  is  whether  that  was  a  pro- 
caedtog  which  could  be  taken.    If  it  was,  then  the 
prooeedtng  before  the  magistrates  was  a  proceeding 
under  section  256  of  the  Public  Health  Act,  1875,  for 
non-payment  within  fourteen  days  after  demand.    It 
was  contended  for  the  appellants  that  that  cannot  be 
relied  upon  by  the  respondent  because  the  provisions  of 
sections  56  and  57  predude  section  256  from  applying. 
Section  56  provides  that  "where  a  local  authority 
supply  water  to  any  premises  they  may  charge  in 
respect  of  such  supply  a  water  rate  to  bs  assessed  on 
the  net  annual  value  of  the  premises  ascertained  in 
the  manner  by  this  Act  prescribed  with  respect  to 
general  district  rates ;  moreover,  they  may  enter  into 
agreements  for  supplying  water  on  such  terms  as  may 
bo  agreed  on  betureen  them  and  the  persons  receiving 
the  supply,  and   shall   have  the   same  powers  for 
recovering  water  rents  or  other  payments  accruing 
under  such  agreements  as  they  have  for  recovering 
water  rates."    Section  57  incorporates  a  number  of 
provisions    of   the   Waterworks   Glauses    Act,   and 
amongst  them  provisions  ''  with  respect  to  the  pay- 
ment and  recovery  of  water  rates  " ;  and  the  result  of 
the  incorporation  of  those  provisions  seems  to  me  to 
bs  that  the  water  rate  charged  by  the  local  authority 
does  become  a  rate  made  under  the  Act  of  1875. 
It   is   perfectly   true   that   there    are   the    special 
remedies   of    cutting  off  the   water,  certain  rights 
of  chsrging,  and  certain  rights  of  inspection,  breaking 
up  tbe  roads,  and  other  things  which  are  also  adapted 
to  this  Act  by  virtue  of  the  incorporation  of  the  pro- 
visions of  .  the  Waterworks  Clauses  Act ;    but  the 
rate  does  still  seem  to  me  to  come  within  the  words 
"  a  rate  made  under  this  Act,"  within  tbe  meaning  of 
section  256.    It  is  not  the  less  a  rate  made  under  this 
Act  because  it  is  enforceable  by  virtue  of  certain 
provisions  of  the  Waterworks  Glauses  Act  which  are 
incorporated.    If  that  be  so,  I  do  not  see  why  section 
256  of  the  Aot  does  not  apply.    It  provides  that,  **  if 
any  person  assessed  to  any  rate  made  under  this  Act 
by  any  urban  authority  fails  to  pay  tbe  sam «  when 
due  and  for  the  space  of  fourteen  days  after  the  same 
has  been  lawfully  demanded  in  writing,''  then  the 
magistrates  may  summon  the  defaulter  to  appear 
before  a  court  of  summary  jurisdiction.    It  is  to  that 
state  of  things  we  have  to  apply  section  11  of  Jervis's 
Act,    which   enacts   that  **in    all  cases  where  no 
time    is    already   or    shall  hereafter    be   specially 
limited  for  malnng  any  such    complaint  or  laying 
any  such  information  in  the  Act  or  Acts  of  Parlia- 
ment relating  to  each  particular  case,  such  complaint 
shall  bd  made  and  such  information   shall  be  laid 
within  six  calendar  months  from  the  time  when  the 
matter  of  such  complaint  or  information  respeotivdy 
arose.*' 

Upon  the  face  of  this  proceeding  here,  it  was  a 
proceeding  in  respect  of  the  appellants'  failure  to  pay 
within  fourteen  days  after  demand.  That  seems  to 
me  to  have  been  the  matter  of  the  complaint  which 
arose.  If  that  be  so,  the  matter  of  complaint  did 
not  arise  until  the  18th  of  August,  1901,  and  these 
proceedings  were  in  time. 

I  only  desire  to  say  I  do  not  consider  that  the 
ease  of  East  London  WcUerworks  v.  Kyffin  in  any 
way  conflicts  with  this,  nor  do  I  think  that  the 
court  in  that  case  intended  to  lay  down  any  such 
general  prindple  as  that  contended  for  on  behalf  | 


of  the  appellants— namdy,  that  no  demand  under 
any  drcumstances  is  necessary.  If  the  language 
of  my  brother  Mathew  is  looked  at,  it  will  be 
seen  that  he  points  out  in  that  case  that  the 
dispute  between  the  parties  had  been  known  some 
time,  and  the  whole  point  was  whether  there  was  a 
necessity  for  a  formal  notice  before  the  man  could  be 
summoned  before  the  mag^trate;  but  I  do  not 
tmderstand  him  as  laying  down  the  proposition  that, 
under  no  circumstances  is  any  demand  necessary 
before  the  time  begins  to  run.  I  only  say  that, 
because  in  the  argument  before  us  tbat  case  was  used 
by  counsel  for  supporting  a  proposition  larger  tban 
I  think  the  decision  was  intended  to  apply  to.  For 
these  reasons  I  tbink  the  magistrates  were  quite  right 
in  saying  that  these  proceedings  were  taken  in  time. 

Wills,  J. — I  am  of  the  same  opinion.  I  only 
wish  to  add  one  word,  and  tbat  is  that  the  head-cote 
in  the  report  of  East  London  Waierworka  v.  Charles 
is  erroneous  and  incomplete,  because  it  makes  it 
appear  that  the  decision  was  that  the  six  months* 
limitation  must  be  from  the  time  of  the  debt  becoming 
due.  There  is  nothing  of  the  kind  in  the  judgment 
to  that  effect.  Tbe  facts  were  that  the  six  mont^  had 
elapsed  since  the  demand  was  made,  and  if  the  head- 
note  had  been  complete  Mr.  Emanud  would  have 
known  it  had  no  application  whatever  to  this  case. 

Ghannell,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  appdlants,  Speechky,  Mamfordy  &  Co,, 
for  Lamport  d:  Bassett,  Soutnampton. 

Solicitors  for  respondent.  Churchy  Adams,  &  Prior, 
for  B.  B,  Linthome,  Town  Gleck,  Southampton. 


Pfob.  Div.  &  Adm.  Div.  )  v-^^  -« 

Admiralty.  f  ^^^-  ^^• 

"The  Dtjo  D'Atjmaijb.**  (a.) 

Practice  —  Ship  —  Collision  —  Action  in  personam— 
Service  of  writ  out  of  jurisdiction  —  Foreign  co- 
de/endants—B.  S*  6'.,  1883,  ord.  11,  r.  1. 

Where  a  collision  occurred  outside  British  territorial 
waters  between  a  British  steamship  and  a  French  sailing 
sloop,  which  was  in  tow  of  a  British  tug,  and  the  owners 
of  the  British  steamship  commenced  proceedings  in 
personam  in  England  against  the  owners  of  the  French 
vessel  and  the  owners  of  the  tug,  the  vessel  having  been 
taken  to  a  French  port, 

Held  that,  under  ord.  11,  r.  1  (g),  of  the  Bides  of 
the  Supreme  Court,  1883,  after  du^  service  of  the  writ 
upon  the  owners  of  the  tug,  leave  could  be  given  to  issue  a 
concurrent  writ  and  serve  notice  thereof  out  of  the  furis-» 
diction  upon  the  owners  of  the  French  vessel,  they  being 
proper  parties  ^^to  an  action  properly  brought  against 
some  other  person  duly  served  within  the  jurisdiction** 
within  the  meaning  of  the  rule. 

Motion. 

This  was  an  application  to  set  aside  an  order  giving 
leave  to  issue  and  serve  notice  of  a  writ  under  the 
following  circumstances. 

The  plaintiffs  were  the  Marychurch  Steamship  Co. 
(Limited),  the  owners  of  the  British  steamship  Cam- 
rose.  The  defendants  were  La  Gompsgnxe  ll&itime 
Fran9aise,  the  owners  of  the  French  barque  Due 
d'Aumale.  These  weie  defendants  under  protest  and 
the  other  defendants  were  the  BUiot  Steam  Tug  Go, 
(Limited),  the  owners  of  the  British  steam  tig 
Challenge. 

(a.)  Beported  by  Gwtnne  Hall,  Esq.»  Banister- 
at-Law, 
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The  facts  were  m  follows :  On  the  22nd  of  June,  1902, 
the  steamship  Ccmroee  collided  with  the  Ducd^AwnaU, 
which  was  at  the  time  in  tow  of  the  British  tug 
Challenge*  The  collision  occurred  in  the  English 
Channel,  but  outside  British  territorial  waters.  The, 
Due  (TAuTnale  was  taken  to  Dunkirk  for  repairs,  and 
T?ie  Camrose  proceeded  to  Antwerp. 

Oa  the  2ad  of  July  the  owners  of  The  Doc  d'Aumale 
instituted  proceedings  in  the  Tribunal  de  Commerce 
at  Nantes  against  the  owners  of  The  Camrose, 

On  the  11th  of  July  the  owners  of  The  Camroae 
issued  a  writ  in  personam  against  the  owners  of  The 
Due  d*Aumale  and  the  owners  of  the  tug  Challenge, 
claiming  compensation  agaiost  the  defendants  "  as 
owners  respectively  of  the  steam  tug  Challenge  and 
the  barque  or  vessel  Due  (TAumale  for  damage 
occasioned  by  a  collision  which  took  place  in  the 
month  of  June,  1902,  between  the  plaintiffs'  steam- 
ship Camrose  and  the  barque  Due  d  Auniale  whilst  in 
tow,  or  having  been  in  tow  of  the  tug  Challenge.^* 

The  writ  was  duly  served  on  the  owners  of  The 
Challenge^  and  on  the  8th  of  August  the  pl&intiffs 
obtained  leave,  ex  parte,  to  issue  a  concurrent  writ 
and  serve  notice  of  it  at  Nantes  on  the  owners  of  The 
Due  d^AumaU  under  ord.  11,  r.  1,  of  the  Holes  of  the 
Supreme  Court,  1883,  which  is  as  follows  :  **  Service 
out  of  the  jurisdiction  of  a  writ  of  summons  or  notice 
of  a  writ  of  summons  may  be  allowed  by  the  court  or 
judge  whenever  {g)  any  person  out  of  the  jurisdiction 
is  a  necessary  or  proper  party  to  an  action  properly 
brought  against  some  other  person  duly  served  within 
the  jurisdiction." 

The  plaintiffs  made  an  affidavit  that  the  omiers  of 
the  French  vessel  were  necessary  and  proper  parties 
to  the  action  brought  against  them  and  the  owners 
of  the  British  tug,  inasmuch  as  the  plaintiffs  alleged 
that  the  collision  was  caused  or  contributed  to  by 
neglect  or  default  in  the  navigation  of  Tlie  Due 
d'AumcUe  and  The  Challenge, 

The  notice  of  the  writ  was  served  on  the  owners  of 
The  Due  d*Aumdle  in  France  within  the  twelve  days' 
limit  of  time  for  appearance  after  service. 

On  the  20th  of  August  judgment  was  g^ven  by  the 
Nantes  tribunal  by  di^ault,  holdiog  the  o^Tners  of  The 
Camrose  responsible  for  the  damage  occasioned  by 
the  collision,  and  The  Camrose  would  have  been  arrested 
at  Antwerp  had  not  her  owners  given  security,  in  the 
nature  of  bail  without  prejudice  for  250,000  francs, 
and  after  ninety  days  it  was  alleged  the  proceedings 
in  France  by  aefault  would  become  final.  On  t£e 
25th  of  August  the  owners  of  'The  Due  d'Aumale 
entered  a  conditional  appearance,  under  protest,  to 
the  Eoglish  writ,  and  on  the  2drd  of  October  applied 
in  chambers  (which  application  was  adjourned  into 
court  and  came  on  by  way  of  motion)  to  set  aside  the 
order  giving  leave  to  issue  the  writ  and  serve  notice 
of  it. 

Scrutton,  A^(7.,ior  the  defendants,  contended  that 
the  action  was  not  within  the  meaning  of  the  rule 
"properly  brought"  against  the  owners  of  The 
Challenge  as  she  herself  had  not  been  in  collision,  and 
that  the  purpose  of  commencing  the  action  against 
her  owners  was  to  bring  in  the  owners  of  I'/ie  Due 
d'Aumale,  who  were  out  of  the  jurisdiction,  and  who 
were  sued  in  respect  of  a  cause  of  action  which 
arose  out  of  the  jurisdiction. 

They  dted  Flower  v.  Eose,  7  Times  L.  E.  280; 
WiUed  V.  Oalbraith,  41  W.  E.  395,  [1893]  1  Q.  B. 
431,  577 ;  and  Williams  v.  Cartwrigkt,  43  W.  E.  145 
[1895]  1  Q.  B.  142. 

Pick/ord,  K,0.,  and  Dalloch,  for  the  plaintiffs. — 
There  is  an  actual  bond  fide  cause  of  action  alleged 
against  the  owners  of  The  Challenge  as  well  as 
against  the  owners  of  The  Due  d^AumaUt    If  the 


owners  of  the  tug  and  her  tow  had  been  within  the 
jurisdiction  thev  would  both  have  been  proper  parties 
in  a  suit  to  recover  for  damage  done  to  the  plaintiffs' ' 
ship.     The  Elton,  39  W.  R.  703,  [1891]  P.  265 ;   The 
Englishman  and  The  Australia,  [1894]  P.  239;    The 
Avonand  The  Thomas  Jolliffe,  39  W.  E.  176,  [1891]  P.  7. 
GoBELL  Babnes,  J. — ^I   am  of  opinion  that  the 
plaintiffs  are  right  in  their  contention.    I  think  the 
action  is  properly  founded  against  both  defendants 
if  there  is  a  hond  fide  charge  of  negligence  against 
both  sets  of  defendants,  which  is  the  case  presented 
on  the  part  of  the  plaintiffs,  and  therefore  I  do  not 
think  that  it  can  be  said  that  the  other  defendants, 
viz.,  the    French  owners,   are    either   improper    or 
unreasonable  or  unnecessary  parties.    Of  cdurse  they 
are  not  strictly  necessary  parties,  the  words  in  the 
rule  being    "necessary  or   proper,"    but  they    are 
proper  parties  to   the  suit  brought   in   this  court 
against  both,  and  I  think,  after  listening  to  the  cases 
dted  by  counsel  for  the  owners  of  the  French  ship, 
that  the  reisr>niog  of  those  cis^s  is  that  the  attempt 
was  there  made   to  bring  into  play  the  sub-section 
of  the  rule  when  there  wa«  no  real  cau^e  of  action 
against  the  persons  who  were  within  the  jurisdiotion, 
and  it  was  sought  to  bring  the  rule  into  operation, 
if  it  could  by  possibility  be  done,  in  order  to  enforce 
a  remedy  against  the  persons  who  were  not  nvithin 
the   jurisdiction.      In   Massey  v.  Heynes,  36  W.   E. 
834.  21  Q.  B.  D.  330,  at  p.  338,  Lord  Esher  says : 
"The  question  whether  a  person  out  of  the  juris- 
diction   is    a   proper   party   to    an    action    against 
a  person  who  has   been   served    within    the   juris- 
diction must  depend  on  this — supposing  both  parties 
had  been  within  the  jurisdiction  would  they  both 
have  been  proper  parties  to  the  action?     If  they 
would,  and  only  one  of  them  is  in  the  country, 
then  the  rule  stys  tiiat  the  other  may  be  served 
just  as   if    he   had   been   within    the    jurisdiction. 
This   is   the   legislation   on   the   subject,   and   we 
are  bound  by  it."      Now  there  is  one  other  con- 
sideration,  apart   from  what    may   happen  in  the 
future  if  the  plaintifiis  succeed  against  the  French 
shipowners  in  enforcing  their  rights.  There  can  be  no 
doubt  that  if  this  is  a  hond  fide  allegation  of  negligence 
against  both  sets  of  defendants  it  is  quite  the  proper 
and  right  thing  that  the  whole  matter  should  be 
fought  out  once  for  all  with  everybody  present  who 
was  concerned  with  the  accident.    Therefore,  unless 
tiiis  is  a  mere  attempt  to  bring  iu  the  outside  i>er8on 
not  subject  to  the  jurisdiction  without  a  shadovr  of 
right  against  the  person  who  is  within  the  j  nrisdictioo, 
I  mink  that  it  is  quite  a  proper  case  for  the  process  to  be 
allowed  to  go  against  both.    Toere  may  be  the  ulti- 
mate difficulty  iu  enforcing  the  judgment  if  recovered, 
and  3t  the  present  moment  there  is  the  difficulty  on 
the  psrt  of  the  present  appellants  in  settiog  aside 
this  writ  and  enforcing  what  I  understand  is  a  judg- 
ment recovered  by  them  in  default  of  appearance  in 
France    against   the   present   plaintiffs.    It  appears 
from  the  affidavits  that  some  proceedings  in  France 
were  instituted  by  the  French  company  against  the 
present  plaintiffs,  and  an  attempt  is  now  being  made 
to  enforce  that  judgment  in  Belgium.    I  have  not 
thought  it  necessary  to  adjourn  this  case  in  order  to 
inquire  what  the  rights  of  the  parties  are  in  Belgium, 
or  to  see  what  would  be  the  result  of  the  French  suit ; 
but  it  is  a  strong  thing  to  say  that  the  rights  of  the 
parties  are  to  m  precluded  by  default  proosedings, 
and  my  decision,  in  the  exercise  of  the  discretion 
vested  in  me,  is  tlut  the  application  on  the  part  ol  the 
defendants,  the  French  company,  must  be  refused. 
The  costs  will  be  costs  in  the  cause. 

Solicitors  for  the  defendants,  W.  A,  Crump  &  Son, 
Solicitors  for  the  plaintiffs,  Tkomaa  Cooper  &  Co* 


Vol.  LI, 


[Feb.  28, 1908.] 


THE  WEEKLY  REPORTER. 


273 


HoTTSi  OP  Lords.  Nottingham  Pbbicansnt  Bbfkftt  BxjiLDnro  Soo.  v.  Thttbston.  Hottbk  of  Lords. 


Nov.  13. 


fUtwt  of  Eotlr0. 

From  0.  A.  ) 
(England).  J 

NOTTINOHAH  PERMAKXNT  BbNBFIT  BtTILDING 

SooiKTT  V.  Thurston,  (a.) 

In/ant — Building  aoeieh/ — Infant  member — Advances — 
Mortgage-- In/dfOs'  Belief  Act,  1874  (37  &  38  Vict,  c. 
62),  «.  l—Building  Societies  Act,  1874  (37  &  38  Viet, 
c  42),  M.  13,  38. 

The  Building  Societies  Act,  1874,  efioblea  an  infant  to 
become  a  member  of  a  building  society,  where  the  rules  do 
not  prohibit  it,  but  it  does  not  authorize  him  to  borrow 
money  by  means  of  advances  on  mortgage  of  his  property, 
for  it  is  not  a  necessary  part  of  a  member's  position  to 
do  so. 

An  infant  member  of  a  building  society  purchased  a 
piece  of  land  by  means  of  a  loan  from  the  society,  paid  to 
the  vendor,  and  gave  the  society  a  mortgage  to  secure  the 
loan  and  further  advances,  which  ivere  expended  in  build- 
ing operations  on  the  land, 

Hdd,  that  the  mortgage  was  void  under  the  Infants^ 
Relief  Act,  1874,  bitt  that  the  society  were  entitled  to  a 
charge  on  the  land  for  the  purchase-money  paid  to  the 
vendor,  together  with  interest  at  4  per  cent,  on  that 
amount. 

Decision  of  the  Court  of  Appeal,  50  W.  B.  179, 
[1902]  1  Ch,  1,  affirmed. 

Appeal  from  an  order  of  Court  of  Appeal,  60  W.  E. 
179,  [1902]  1  Ch.  1. 

The  respondent,  Mrs.  Thnrston,  who  attained 
twenty-one  years  only  in  Mardh,  1900,  was  in  June, 
1898,  admitted  a  member  of  the  appellant  society, 
whidi  did  not  ezdnde  minors. 

Being  desirons  of  pnrohasinff  oertain  land  and 
erecting  houses  thereon,  she  applied  for  an  advance 
of  £1,200  on  the  secnrity  of  the  land.  The  advance 
was  made  to  her,  the  lemd  paid  for  and  conveyed  to 
her,  and  by  mortgage  the  respondent  conveyed  to  the 
society  in  fee  the  land  and  houses  erected,  or  in 
course  of  erection,  subject  to  a  proviso  of  redemption. 

The  £1,200  was  to  be  repaid  by  monthly  subscrip- 
tions of  £10  4s. 

In  October,  1898,  the  society  discovered  that  Mrs. 
Thurston  was  still  under  age,  and  entered  into 
possession  of  the  property. 

The  respondent  had  performed  her  obligations 
under  the  rules  or  the  mortgage. 

The  respondent  brought  an  action  and  claimed 
that  the  mortgage  was  void  and  not  binding  upon  her, 
and  that  she  was  entitled  to  have  it  delivered  to  her 
and  cancelled. 

She  did  not  dispute  the  daim  of  the  appellants 
that  they  were  entitled  to  a  lien  for  the  purchase- 
money  and  expenses. 

Joyce,  J.,  was  of  opinion  that  the  conveyances  and 
mor^^age  were  one  transaction,  and  dismissed  the 
action. 

The  Court  of  Appeal  held  the  mortgage  void  and 
directed  the  appellants  to  deliver  it  up  to  the  respon- 
dent to  be  canceUed. 

Sthe  Buflding  Societies  Act,  1874  (37  &  38  Vict. 
j,  Dower  is  given  under  section  13  for  penons  to 
estabJisn  a  society  under  the  Act,  whether  terminating 
or  permanent,  for  the  purpose  of  raising  by  the  sub- 
scriptions of  its  members  a  fund  out  of  which  loans 
should  be  made  to  members  upon  mortgage  securi- 
ties* Section  38  enacts :  **  Anv  person  under  the  age 
of  twenty-one  years  may  be  admitted  as  a  member  of 

(a.)  Beported  by  C.  H.  Grapton,  Esq.,  Barrister- 
at-Law. 


any  society  under  this  Act,  the  rules  of  which  do  not 
prohibit  such  admission,  and  may  give  all  necessary 
acquittances,  but  during  his  non-age  he  shall  not  be 
competent  to  vote  or  hold  any  office  in  the  society." 
The  Infants'  Belief  Act,  1874  (37  ft  38  Vict  c.  62), 
enacts  that,  from  the  date  of  its  passing  contracts 
entered  into  by  infants,  except  for  necessaiiesi  are  to 
be  void,  and  that  no  action  is  to  be  brought  whereby 
to  charge  any  person  upon  any  promise  made  after 
full  age  to  pay  any  debt  contracted  during  infancy. 

Hughes,  K.C.,  and  G.  Broke  Freeman^  for  the 
appellants. 

Badcock,  K,C.y  and  E.  Ford,  for  the  respondent, 
were  not  called  upon. 

Earl  of  Halsbttry,  L.C. — I  cannot  doubt  that  the 
judgment  of  the  Court  of  Appeal  was  right,  and  I 
move  your  lordships  that  the  appeal  be  dismissed 
with  costs.    I  really  do  not  know  that  I  can  add  any- 
thing to  what  the  learned  judges  in  'the  Court  of 
Appeal  have  said.    The  real  question  seems  to  me  to 
turn  entirely  upon  the  Act  of  1874.    ThaX  Act  has,  in 
terms,  made  the  instrument  which  is  put  forward  by 
the  society  as  their  security,  and  the  foundation  of 
their  claim,  absolutely  void.    The  result  is  that  there 
is  no  such  obligation  as  has  been  insisted  on  at  the 
bar  against  the  respondent.    I  notioe  that  Joyce,  J., 
apparently,  would    not  have  disagreed   with    that 
proposition,  but  he  gets  out  of  the  application  of  it 
by  using  a  phrase  which,  to  my  mind,  covers  up  the 
weakness  of  the  argument.    He  says  that  what  the 
court  below,  and  your  lordships  here,  are  disposed  to 
affirm,  the  right  of  the  society  to  stand  in  t^e  shoes 
of  the  vendor  because  they,  as  agents  for  the  lady, 
paid  the  purchase-money,  is  a  transaction  which  is 
not  set  aside  and  rendered  void  by  the  Act  of  1874, 
and  that  is  true.    But  then,  in  order  to  justify  the 
judgment  which  he  gave  entbely  against  the  respon- 
dent, he  says:  ''But  it  is  all  one  transaction,  and 
this"  (what  I  have  now  been  describing]  <* being 
perfectly  valid  notwithstanding  the  Act,  the  whole 
claim  must  be  rejected."    That  seems  to  me  to  be 
covering  up  in  Icmj^uage  things  which  are  in  their 
nature  distmct.    It  is  not  true  to  say  that  it  is  one 
transaction.    If  it  were  meant  that  all  the  parties 
contemplated  the  things  that  were  afterwards  done, 
it  is  p^eotly  possible  that  it  may  be  true,  although 
I  do  not  think  that  there  is  much  evidence  of  it ;  but 
I  will  assume  that  it  was  so.    Whatthen  ?    In  order 
to  make  it  one  transaction  so  as  to  avoid  the  vice  of 
infringing  the  Act  of  1874,  the  transaction  you  are 
dealinff  with  must  be  one  which  avoids  that  vice. 
Now,  uie  transaction  is  a  totally  different  transaction, 
according  to  the  history   of  the  matters  as   they 
occurred.    There   is  one   transaction  in  which,  on 
behalf  of  the  respondent,  the  building  society  buys 
^m  a  stranger— I  mean  a  stranger  in  the  legal 
sense— land  which  belonged  to  that  stranger.    That 
stranger,    at   the   instance  of  the  society,  conveys 
to    this    lady    that    land.      Putting    your    finger 
upon    that     part     of     the    transaction,    what    is 
there  done  is  an  absolutely   separate  transaction. 
The  parties  to  it  are  different,  and  the  nature  of  the 
transaction  is  different.      It  is  a  purchase  of  land. 
Then,  in  order  to  build  upon  that  land,  in  order  to 
make  it  avaQaUe   for  the   purpose  for   which  the 
respondent  desired  it,  money  is  borrowed  from  the 
society,  and  that  money  is  secured  by  a  mort^;age  on 
that  which,  by  the  transaction  which  I  have  just  de- 
scribed, has  become  the  property  of  the  resp<mdent. 
You  cannot  help  anaiyzin|;  the  transaction  for  this  pur- 
pose, and,  so  far  as  this  part  of  the  money  now 
daimed  is  concerned,  the  only  thins  that  one  can  say 
is  that  it  is  money  borrowed.     I  agree  that  it  is 
money  borrowed  for  a  partioular  purpose^  but  it  is 
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monej  borrowed,  and  the  claim*  in  sabstanoe  as  well 
as  in  form,  is  that  that  money  should  be  repaid. 
Therefore  it  is  money  borrowed  by  a  minor ;  whether 
it  is  seoored  by  a  mortgage  deed,  or  whether  it  is  by 
mere  parol,  it  is  money  lent  by  one  of  the  parties  to 
the  other,  a  minor,  and  now  reclaimed  from  the 
minor,  ^lat  is  within  the  express  language  of  the 
Infants'  Belief  Act,  and  how  it  can  hb  suggested 
that  it  is  the  same  transaction  as  that  which  I  have 
previously  described,  so  as  to  cure  the  illegality  of  that 
pott  of  it,  I  confess  that  I  am  not  aUe  to  follow. 
Then  if  we  come  to  that  which  is  the  substance  of  the 
matter,  what  can  be  clearer  than  this,  that  if  the 
original  thing  without  the  mortgage  is  in  itself  void, 
you  can  neither  make  it  better  nor  worse  by  the  fact 
of  there  being  a  mortgage  P  Nor  can  you  dismiss  the 
mortgage,  which  is  the  only  security  tiiat  tbis  society 
possessed,  and  say  that  simply  as  a  member  of  the 
society  the  lady  is  liable  to  pay.  The  answer  to  that, 
I  think,  is  in  a  word — there  is  no  necessity  for  amem- 
hec  of  tiie  society  to  borrow  at  all.  It  is  not  a  necessary 
part  of  a  members  function  as  a  member  of  the  society 
to  borrow,  and  therefore  the  two  Acts  of  Parliament, 
the  Act  which  legalizes  a  minor  becoming  a  member, 
and  the  Act  which  renders  the  transaction  of  a  minor 
borrowing  money  and  having  to  repay  it  absolutely 
void,  are  quite  reconcilable.  The  mmor  might  be  a 
member  without  having  any  necessity  to  borrow. 
Under  those  circumstances  it  seems  to  me  that  there 
is  no  answer  to  the  judgment  of  the  Court  of  Appeal, 
which  afiOrms  the  subrogated  right  of  the  sodety  to 
be  repaid  the  money  which  they,  standing  in  the 
shoes  of  the  vendor,  would  have  a  right  to  cUim  as  a 
Hen  upon  the  property  conveyed.  On  the  other  hand, 
it  b  absolutely  hc^>ele6S,  as  it  appears  to  me,  to  attempt 
to  get  rid  of  the  express  language  of  the  statute,  which 
renders  the  loan,  and  the  mortgage  which  was  the 
security  for  the  loan,  absolutely  and  entirely  void. 
For  these  reasons  I  think  that  the  appeal  must  be 
dismissed,  and  the  judgment  appealed  from  affirmed. 

Lord  Shand. — I  am  of  the  same  opinion.  I 
think  I  am  scarcely  justified  in  interposmg  to  add 
anything  to  what  has  been  already  said;  but 
in  a  nngle  word  I  should  like  to  say  that  I  think 
that  in  the  vendor's  lien  to  whicdi  this  society 
succeeded,  and  had  a  right  to  succeed,  in  respect  of 
the  payment  which  they  originally  made,  there  was 
gooa  sround  of  judgment  so  far  as  regards  ike  sum 
paid  far  the  purchase  of  the  property,  and  that  the 
judgment  in  the  appellants*  favour  is  right,  so  far  as 
that  goes.  But  I  as^ee  with  your  lordships  that,  whUe 
the  society  will  take  the  boiefit  of  that  payment  in 
succeeding  to  the  vendor's  lieoi,  they  cannot  succeed 
on  any  other  part  of  this  case.  I  agree  with  the 
unanimous  view  of  the  Court  of  Appeal,  that  the 
money  which  was  got  and  used  for  the  purpose  of 
making  improvements  on  the  property,  or  rather  of 
adding  buildings  on  the  solum  of  the  property,  was 
really  an  advance  to  this  lady  during  her  minority, 
and  consequently  that  she  was  not  liable  for  the  re- 
payment of  it,  and,  fuither,  that  the  mortg^e  which 
she  granted  was  a  bad  mortgage,  and  not  in  any 
sense  a  good  security  for  the  repayment  of  that 
money.  These  advances  are  expressly  struck  at  by 
the  provision  in  the  Infants'  Belief  Act,  which  was 
passed  a  few  days  after  the  Building  Societies  Act. 
That  being  so,  I  see  no  answer,  as  Bomer,  L.J.,  has 
said,  to  the  Infants'  Belief  Act  The  language  of  that 
Act  is  too  strong  for  the  suggestion  that  the  building 
society  is  to  take  the  benefit  of  these  advances.  I  do 
not  see  anv  possible  answer  to  that  Act.  Therefore  I 
Mree  with  your  lordships;  and,  for  the  reasons 
obarlj  stated  by  the  judges  in  the  court  below,  I  am 
of  opmion  that  this  judgment  ought  to  be  affirmed. 


Lord  Dayby.— The  judgments  which  have  just 
been  delivered  by  your  lordships  who  have  preoMed 
me,  and  the  judgments  delivered  in  the  Ck>urt  of 
Appeal,  appear  to  me  to  have  entirely  exhausted  the 
subject,  and  I  will  only  add  this,  that  I  think  that 
Joyce,  J.,  if  he  had  not  been  misled  by  the  im- 
preesion  that  the  transactions  in  question  in  this 
litigation  could  all  be  treated  as  parts  of  one  trans- 
action, would  have  been  of  the  same  opinion  also.  The 
learned  judge  thought  that  the  transactions  of  pur- 
chase and  of  mortgage  were  all  parts  of  one  transac- 
tion, and  that  the  uidy,  the  minor,  could  not  repudiate 
the  mortgage  transaction  without  repudiating  in  toto. 
It  has  idready  been  pointed  out,  and  it  is  only  neoessarv 
to  say,  that  the  transaction  between  the  vendor  ana 
the  purchaser  is  one  thing,  and  the  transection 
between  the  purchaser  who  acquires  the  property  and 
the  mortgagees  is  another  thing.  The  transaction 
appears  to  me  to  simply  mean  this|:  a  person  without 
any  means  of  her  own  contracts  to  buy  a  property  ; 
before  the  purchase  is  completed  she  is  called  upon  to 
pay  the  pui^hase-monev,  and  she  goes  to  amoueyiender, 
or,  as  in  the  present  mstance,  to  a  building  society* 
persons  willing  to  advance  the  money  on  some  terms, 
and  she  obtains  a  sufficient  advance  to  enable  her  to  com- 
plete the  purchase.  That  seems  to  be  a  very  simple 
transaction.  Then  the  loan  is  so  framed  as  to  include  a 
further  sum  of  money  to  enable  the  purchaser  to  com- 
mence building  operations  oa  the  land  also.  The 
transaction  with  the  vendor  was  complete  when  the 
purchase-money  was  paid  to  him,  and  the  transaction 
between  the  purohafer  and  the  mortgagee  was  one 
with  which  the  vendor  had  no  concern  whatever. 
The  only  question  of  general  importance  in  th^  caie  is 
the  question  how  far  the  permission  which  section 
38  of  the  BuUding  Societies  Act,  1874,  gives  for  an 
infant  to  be  a  member  of  a  building  society,  authorizes 
the  infant  to  do  in  relation  to  his  or  her  membership 
everytiiing  which  an  adult  could  do.  It  is  argued 
that  the  Act  having  enabled  an  infant  to  become 
a  member  has,  by  implication,  enabled  and  empowered 
an  infant  to  contract  to  pay  his  or  her  fines, 
and  to  enjoy  all  the  privileges  of  memberslup, 
including  that  of  obtaining  an  advance ;  and  it  is  said, 
on  the  principle.  I  suppose,  that  generalia  spedalibua 
non  derogant,  that  this  so,  notwithstanding  the  abso- 
lute and  positive  declaration  in  the  Infants'  Belief 
Act  of  the  same  year  that  contracts  by  an  infant  for 
the  repayment  of  money  borrowed  are  void.  I  am 
not  of  that  opinion.  It  is  not  necessary,  as  has  been 
pointed  out  in  the  judgments  in  the  court  below,  that 
a  member  of  a  building  society  should  obtidn  an 
advance.  He  may  be  a  member  without  obtaining 
an  advance;  it  is  entirely  in  his  own  option  whether 
he  will  obtain  an  advance  or  not,  and  that  option,  as 
has  been  pointed  out  by  Bomer,  L.J.,  can  only  be 
exercised  on  the  condition  that  he  is  able  to  comply 
with  the  requirements  or  conditions  on  which  alone  an 
advance  is  given,  one  of  which  is  that  he  shall  be  able 
to  make  an  effectual  mortgage  to  the  society.  He 
may  possibly  obtain  an  advance  by  getting  a  moctgaoe 
made  by  some  friend  or  relation,  but  if  he  cannot  do 
that— it  may  be  his  misfortune,  or  it  may  be  his  good 
fortune— inasmuch  as  the  law  prevents  an  infant  from 
entering  into  a  contract  for  the  repayment  of  money 
borrowed,  he  cannot  exerdse  that  particular  privilege 
of  obtaining  an  advance  until  he  becomes  of  age, 
simply  because  he  is  unable  by  law  to  comply  with 
the  conditions  upon  which  alone  that  advance  can  be 
made.  I  ouffht  to  mention  only  one  more  point  which 
was  made.  It  is  said  that  the  mortgage  is  not  for  the 
repayment  of  money  borrowed,  but  for  the  repayment 
of  instalments  in  respect  of  the  shares.  No  doubt 
in  form  it  is  so,  but  when  the  value  of  the  share, 
as  it  is  called,  has  been  advanced,  those  payments 
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on  the  share  Msnme  and  bear  the  duuraoter  of  re- 
payment of  money  borrowed,  and  it  would  be  trifling 
with  the  plain  wordi  of  the  Infants'  Belief  Aot,  1874, 
if  we  said  that  an  infant  mieht  contract  for  the  repay- 
ment of  a  loan  in  that  f  orm  oy  calling  it  payments  on 
the  share.  On  the  whole,  I  agree  so  entirely  with  the 
jndgments  which  have  been  d&vered,  and  I  am  so  well 
satisfied  with  the  reasoning  of  Bomer,  L.  J. ,  in  his  judg- 
ment, with  every  word  of  which  I  agree,  that  I  do 
not  think  that  I  ought  to  trouble  your  lordships  at 
any  greater  length. 

Lord  BoBSBTSOir. — ^I  entirely  agiee. 

Judgment  appealed  from  affirmed,  <ind   appeal  dis- 
misted  wUh  coita. 

Solicitors  for  the  appellants,  Peacock  &  Goddard,  for 
Rcihera  &  8ona,  Nottmgham. 

Solicitors  for  the  respondent,  Bey f us  <fb  Beyfus. 


(ttoutt  Of  Appeal* 


From  K.  B.  Div.  ') 

(Yaughan  Williams,  Stirling,  and  >  Feb.  7. 

Mathew,  L.JJ.)  j 

Sttbtbes  17.  WooDHoirsE.  (a.) 

Landlord  and  tenant — Covenant  hy  lessee  to  pay  present 
and  future  outgoings  charged  on  the  premises — Expenses 
of  private  street  works — Works  completed  before  com- 
mencement of  term — Final  apportionment  made  after- 
warde^Private  Street  Works  Act,  1892  (56  cfc  66  Vict. 
c  57),  ss.  6,  12,  13,  14. 

A  lease  of  certain  premises  contained  a  covenant  hy  the 
lessee  to  **pay  and  bear  all  present  sand  future  rates, 
taaces,  duties,  assessments,  and  outgoings  charged  upon  the 
said  premises  or  the  owner  or  occupier  in  respect  thereof^* 
Before  the  commencement  of  the  term  certain  private 
street  works,  executed  under  the  Private  Street  Works 
Act,  1892,  Jiad  been  completed,  and  the  expenses  thereof 
became,  from  the  date  of  completion,  a  charge  upon  the 
premises,  though  the  final  apportionment  of  the  eaepenses 
was  not  made  until  after  the  commencement  of  the  term. 
The  lessor,  having  paid  the  amour^  of  the  expenses 
apportioned  in  respect  of  the  premises,  sued  the  lessee  to 
recover  the  sum  so  paid  as  being  an  outgoing  which  the 
lessee  was  liable  to  pay  under  his  covenant, 

Hdd,  that  the  covenant  did  not  apply  to  am,  outgoing 
which  was  charged  upon  the  premises  before  the  com- 
mencement of  the  term,  though  not  payable  untU  after- 
wards. 

Appeal  by  the  defendant  from  the  jud^ent  of 
Walton,  J.,  at   the  trial  of  the  action  without  a 

&e  action  was  brought  by  the  plaintiff,  Mrs. 
Surtees,  against  the  defendant,  who  was  the  occupier 
of  a  house  at  Maidenhead  undJer  a  sub-demise  from 
the  plaintiff,  to  recover  £00,  being  the  cost  appor- 
tions to  the  premises  in  respect  of  certain  private 
street  improvement  works  carried  out  by  the 
corporation  of  Maidenhead. 

The  facts,  so  far  as  material,  were  as  follows :  By 
aa  indenture  dated  the  16th  of  May,  1891,  one  Ward 
demised  to  the  plaintiff  the  premises  in  question  for 
the  term  of  seven  years  from  the  25th  of  March,  1891. 
By  the  terms  of  the  indenture  the  plaintiff  coven- 
anted during  the  term  to  **  ]^y  and  bear  all  present 
and  future  rates,  taxes,  duties,  assessments,  and  out- 
Co.)  Beported  by  W.  F.  Babby,  Esq.,  Barxister-at- 
Law, 


goings  chariq^ed  upon  the  said  premises  or  the  owner 
or  occupier  m  respect  thereof.''  By  a  supplemental 
lease  dated  the  9th  of  September,  1892,  the  term  was 
extended  to  twenty-one  years,  the  plaintiff  covenant- 
ing to  perform  all  the  covenants  in  the  origmal  lease. 
By  an  indenture  dated  the  30th  of  November,  1899, 
the  plaintiff  sub-demised  the  premises  to  the  defend- 
ant for  the  remahider  of  the  term  less  one  day  from 
the  30th  of  November,  1899,  and  the  defendant 
covenanted  that  he  would  pay  the  rent  *'  and  will  at 
all  times  during  the  said  term  hereby  ^pwted  observe 
and  perform  all  the  covenants  and  conditions  contained 
in  the  said  recited  indentures  of  lease  on  tiie  lessse's 
part  to  be  observed  and  performed  (except  the 
covenant  for  the  payment  of  the  rent  thereby 
reserved),  and  will  keep  indemnified  the  lessor  from 
and  against  the  said  covenants  and  conditions  and  all 
daims  and  demands  in  respect  thereof."  In  Septem- 
ber, 1899,  the  corporation  of  Maidenhead  executed, 
under  the  Private  Street  Works  Act,  1892,  cortain 
private  street  improvement  works  in  the  neighbour- 
hood of  this  house.  The  works  were  completed  on 
the  7th  of  October.  The  final  apportionment  of  the 
expenses  thereof  was  made  on  the  11th  of  December, 
1899,  after  the  date  of  the  sub-demise,  and  the 
amount  payable  iu  respect  of  this  house  was  £60. 
The  plaintiff  paid  to  the  successor  in  tide  of  Ward, 
her  lessor,  this  £60,  as  being  an  "  outgoing"  which 
she  was  liable  to  pay  ULder  the  terms  of  the  covenant 
in  the  original  lease  of  May,  1891,  and  she  sought 
in  this  action  to  recover  this  sum  from  the  defendant 
under  the  terms  of  the  indenture  of  sub-demise  of 
November,  1899. 

Walton,  J.,  held  that,  though  the  effect  of  the 
Private  Street  Works  Act,  1892,  as  interpreted  by  the 
case  of  Stock  v.  Meakin,  48  W.  B.  420,  [1900]  1  Gh. 
683,  was  to  make  the  amount  of  tiie  apportioned 
expenses  a  charge  on  the  premises  as  from  the  date 
of  the  completion  of  the  works,  still  the  amount  was 
not  payable  until  the  final  apportionment,  and  these 
expenses,  therefore,  became  <£ie  and  payaUe  after 
the  30th  of  November,  1899;  and  in  ms  opinion, 
upon  the  true  construction  of  the  covenant,  the 
defendant  covenanted  to  pay  all  liabilities  which 
accrued  due  after  the  commencement  of  tiie  term, 
even  though  such  outgoings  arose  in  respect  of  an 
oblu^tion  created  before  the  term.  He  accordingly 
held  that  the  defendant  was  liable  on  his  covenant, 
and  he  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Danekwerts,  K,C,,  and  Scarlett,  for  the  defendant. — 
In  Stock  V.  Meakin,  this  court  held  that  the 
expenses  of  private  street  works  executed  under 
the  Private  Street  Works  Aci^  1892,  become  a 
charge  upon  the  premises  from  the  date  of  the 
completion  of  the  works,  and  not  from  the 
date  of  the  final  apportionment.  The  expenses 
here  were  outgoings  charged  upon  the  demised 
premises  befdre  the  30th  of  November,  1899,  the  date 
of  the  sub-demise  to  the  defendant.  The  covenant 
by  the  defendant  during  the  term  to  observe  and 
perform  the  covenants  in  the  leases  of  1891  and  1892, 
and  to  keep  indemnified  the  pUintJ^  therefrom, 
applies,  so  far  as  material  to  the  present  case,  to  the 
covenant  by  the  plaintiff  in  the  lease  of  1891  to  pay 
and  bear  ul  present  and  future  outgoings  charged 
upon  theprenuses.  Those  words  mean  charged  upon 
the  premises  during  the  term.  They  do  not  cover  an 
outgoing  charged  upon  the  premises  before  the  com- 
mencement of  the  term,  and  becoming  due  and  pav- 
aULe  afterwards.  The  words  are  outgoings  *' charged  " 
upon  the  premises,  not  outgoinsn  '*  payable."  Those 
words  mean  charged  durmg  tiie  term.  The  words 
*' present  and  future"  do  not  operate  so  as  to  indude 
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an  ontgomg  Already  charged  on  the  premises  at  the 
commenoement  of  Uie  term,  bnt  refer  to  ontgoings  of 
a  kind  that  are  then  in  exieteaoe  or  may  come  into 
ezistenoe  in  the  fatnre:  Brewster  ▼•  KUchin^  1  Ld. 
Eaym.  317 ;  Mtle  End  Vestry  ▼.  WhUhy,  78  L.  T.  Eep. 
80.  The  learned  judge  was  wrong  in  holding  that  an 
outgoing  becoming  due  and  payable  after  the  com- 
mencement of  the  term,  though  charged  on  the 
premises  before,  comes  within  the  covenant. 

They  also  referred  to  Homaey  Local  Board  y. 
Monarch  Building  Society,  38  W.  B.  85,  24  Q.  B.  D.  1. 

J.  E.  Bankea,  K.G.,  and  E.  Morten,  for  the  plain- 
tiff.— ^The  defendant  is  liable  to  pay  this  outgoing 
upon  any  one  of  four  grounds.  Vint,  ne  undertook  on 
the  30th  of  November,  1899,  to  pay  all  present  and 
future  outgoings  charged  upon  tne  premises.  The 
word  '*  present"  means  existing,  and  this  charge  was 
existing  on  the  80th  of  November.  Secondly,  the 
covenant  is  that  he  will  "pay  "  all  outgoiags  charsed 
upon  the  premises.  These  expenses  Mcame  payable 
on  the  llui  of  December,  when  the  final  apportion- 
ment was  made.  The  meaning  of  the  covenant  is 
that  he  will,  as  between  himself  and  the  plaintiff,  pay 
an^  outgoing  which  is  charged  upon  the  premises  and 
which  becomes  payable  in  respect  tiiereof  after  the 
30th  of  November,  1899.  Thirdly,  the  word 
**  charged ''  means  imposed  as  an  obligation  upon  the 
owner  or  occupier,  and  that  cannot  be  until  the  out- 
going becomes  payable.  Until  that  time  the  local 
authority  cannot  chum  it  from  the  owner  or  occupier. 
Fourthly,  under  the  plaintiff's  covenant  in  the  lease 
of  1891  she  was  liable  to  her  lessor  to  pay  these 
expenses.  The  defendant  by  his  covenant  in  uie  sub- 
lease of  1899  has  covenanted  to  indemnify  the  plain- 
tiff against  the  covenants  in  her  lease.  Under  section 
14  of  the  Private  Street  Works  Act,  1892,  the  local 
authority  can  recover  the  amount  of  the  apportioned 
expenses  from  the  **  owner  "  of  the  premises,  who  is 
d^ed  by  section  4  of  the  Public  Health  Act,  1875, 
as  the  person  in  receipt  of  the  rack-rent  of  the 
premises.  The  plaintiff  being  therefore  liable  to  pay 
this  sum  to  her  lessor,  the  defendant  must  indemnify 
her. 

Danckwerta,  K,C.,  replied. 

Cur*  adv.  vuU. 


Feb.  7.— Vauohan  Williams,  L.J.— The  ques- 
tion which  we  have  to  decide  is  as  to  tiie  liability  of 
the  defendant  to  indenmify  the  plaintiff  against  the 
payment  of  certain  moneys  which  had  become  payable 
under  the^  Private  Street  Works  Act,  1892,  and  which 
the  plaintiff  had  to  pay  to  her  superior  landlord,  who 
was  the  successor  in  title  of  the  person  who  granted 
her  the  lease  in  1891.  The  defendant  is  sought  to  be 
made  liable  on  a  covenant  in  a  lease  of  the  30th  of 
November,  1899,  by  which  he  covenanted  to  observe 
and  perform  aU  the  covenants  and  conditions  contained 
in  the  said  recited  indentures  of  lease  and  on  the 
lessees'  part  to  be  observed  and  performed,  and  to 
kcNK)  indemnified  the  lessor  from  and  against  the 
said  covenante  and  conditions  and  all  ^l^wif  and 
demands  in  respect  thereof.  The  two  recited 
indentures  of  lease  are  those  of  1891  and  1892,  under 
which  the  plaintiff^  became  the  lessee.  It  is  not,  in 
my  opinion,  material  to  consider  how  far  the  words 
of  the  covenant  in  the  lease  of  1899  ought  to  be 
treated  as  merely  repeating  the  covenants  contained 
in  the  deeds  of  1891  and  1892,  because  in  my  judg- 
ment the  defendant  is  entitled  to  succeed  upon 
another  ground,  whatever  may  be  the  true  construc- 
tion of  the  covenant  of  indemnity  fai  the  lease  of 
1899.    I  agree  with  Walton,  J.,  that  we  must  go 

back   to   the   original    deeds    of    1891    and    1892  i  „ ^ 

and  see  what  would  have  bean  the{poiitio4  of  the  \u  an  '^outgoing  charged  upon  the  premises  or  the 


lessee  under  those  deeds  in  respect  of  private  street 
improvement  expenses  of  this  kmd.  The  real  question 
we  have  to  decide  is  whether  the  covenant  by  the 
lessee  in  the  deed  of  1891  covers  a  charge  in  respect  of 
private  street  works  completed  before  the  commence- 
ment of  the  tenancy  but  not  payable  until  afterwards. 
If  it  does,  then  the  defendant  is  liable  in  this  action ; 
if  it  does  not,  then  he  is  not  liable.  I  treat,  for  this 
purpose,  the  covenant  in  the  lease  of  1891  as  being 
written  in,  in  terms  in  the  sub-lease  of  1899.  The 
words  of  the  covenant  are :  '*  During  the  said  term 
pay  the  said  rent  iu  manner  aforesaid,  and  also  will 

Say  and  bear  all  present  and  future  rates,  taxes, 
uties,  assessments,  and  outgoings  charged  upon  the 
said  premises  or  tiie  owner  or  occupier  in  respect 
thereol"  Iu  my  judgment  those  words  do  not  cover 
a  rate  or  charge  which  has  become  effective  before  the 
oommencement  of  tiie  term  by  reason  of  the  com- 
pletion of  the  works.  This  court  decided  in  Stock  v. 
Meakin,  which  was  a  case  between  vendor  and  pur- 
chaser, that  the  implied  indemnity  which  a  vendor 
gives  to  a  purchaser  would  cover  a  sum  chargeable  in 
respect  of  private  street  works  which  were  completed 
before  the  date  of  the  sale,  though  the  final  appor- 
tionment of  the  expenses  was  not  made  until  after 
that  date.  That  case  does  not  necessarily  govern  the 
present  case,  because  this  is  not  a  case  of  vendor  and 
purchaser,  but  turns  entirely  upon  the  construc- 
tion of  the  particular  words  of  the  covenant  in  the 
lease.  It  was  suggested  that  the  words  **  all  present 
and  future  rates,  &c.,  charged  upon  the  premises  or 
the  owner  or  occupier  in  respect  thereof,"  were 
inserted  for  t^e  purpose  of  covenng  a  rate  or  charge 
of  this  kind  which  became  charseaUe  on  the  premises 
on  the  completion  of  the  wonks  under  the  Private 
Street  Works  Act,  1892,  but  which  had  not  become 
payable  at  the  commencement  of  the  term  because 
the  final  apportionment  of  the  expenses  had  not  tiien 
been  made.  I  cannot  agree  with  that  contention. 
The  words  **  present  and  future  rates  "  were  put  in  for 
the  purpose  of  covering  the  case  of  rates,  taxes,  ftc., 
of  a  jdnd  not  existing  at  the  date  of  the  lease,  and  I  do 
not  regard  those  words  as  referring  in  any  way  to 
charges  on  property  before  the  commencement  of  the 
term,  though  not  payable  until  after.  It  seems 
to  me  that,  when  the  books  containing  the  precedente 
of  leases  are  looked  at,  they  provide  in  phun  and 
simple  language  for  a  case  where  a  tenant  is  intended 
to  bear  dutfges  to  which  the  property  has  become  liable 
but  which  had  not  at  the  time  become  payable.  I  do 
not  think  that  the  words  in  the  present  covenant  have 
any  reference  to  such  a  case.  If  one  construes  the 
covenant  apart  from  the  words  "present  and 
future"  the  covenant  seems  to  me  to  be  perfectly 
plain,  and  does  not  impose  upon  the  tenant  the  obli- 
gation to  pay  charges  to  which  the  property  has  been 
assessed  for  private  street  works  before  the  commence- 
ment of  the  term,  though  they  do  not  become  payable 
uutU  after.  For  these  reasons  I  think  that  the  judg- 
ment of  Walton  J.,  must  be  reversed. 

STiBLma,  LJ.,  read  the  following  jud^ent:  T 
agree.  I  think  that  the  case  of  the  plaintiff  cannot 
be  placed  higher  than  if  the  defendant  had  l^y  the 
lease  of  the  30th  of  November,  1999,  entered  into  a 
covenant  with  the  plaintiff  in  the  same  terms  as  the 
covenant  on  the  part  of  the  lessees  contained  in  the 
lease  of  the  16th  of  May,  1891-— namely,  a  covenant 
on  the  part  of  the  lessees  during  the  term  granted  by 
the  lease  of  the  30th  of  November,  1899,  to  "  pay  and 
bear  all  present  and  future  rates,  taxes,  duties,  asseas- 
mente,  and  outgoings  charged  upon  the  said  premises 
or  the  owner  or  occupier  in  respect  thereof."  The 
plamtiff  contends  that  the  sum  sought  to  be  recovered 
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owner  in  respect  thereof."  It  is  not  disputed  that 
that  sum  is  an  outgoing  within  the  meaning  of  the 
coTsnant.  The  nature  of  tiie  outgoing  in  question 
was  oonsidered  by  the  Oourt  of  Appeal  in  the  case 
of  Stock  T.  Meakin,  and  it  was  held  that  tiie 
amount  of  the  expenses  incurred  under  the  Private 
Street  Works  Act,  1892,  becomes  a  charge  on  the 
premises  on  which  they  are  apportioned  as  from  the 
date  of  the  completion  of  the  works,  and  not  from 
the  date  of  the  final  apportionment.  It  was  not 
expressly  decided  in  that  esse  whether  or  not 
the  amount  is  "  charged  on  the  owner  in  respect  of 
the  premises  **  as  from  the  same  date.  By  section  12 
of  the  Private  Street  Works  Act,  1892,  it  is  provided 
that  "the  sums  apportioned  •  •  .  shall  be 
reooverable  in  manner  provided  by  this  Act,  or  in 
the  same  manner  as  private  improvement  expenses 
are  recoverable  under  the  Public  Health  Act.  1876." 
Section  14  of  the  same  Act  provides  that  tilie  local 
authority  may  from  time  to  time  recover  *'  from  the 
owner  for  the  time  beinff  of  any  premises  in  respect 
of  which  anv  sum  is  due  for  expenses  of  private  street 
works  the  whole  or  any  portion  of  such  sum,"  together 
with  interest  from  the  date  of  the  final  apportion- 
ment tiU  payment.  The  Public  Health  Act,  1875, 
s.  257,  provides  that  private  improvement  expenses 
may  be  recovered,  together  with  interest  from  the 
date  of  service  of  a  demand  for  the  same,  '*  from  any 
person  who  is  owner  of  such  premises  when  the  worn 
are  completed  for  which  such  expenses  have  been 
incurred.^*  It  appears  to  me  that,  by  the  combined 
effect  of  this  last  section  and  section  12  of  the  Private 
Street  Works  Act,  1892,  the  apportioned  amount 
became  charged  on  the  owner  at  the  time  of 
completion  ox  the  works  as  from  that  date;  and 
this  view  is  supported  by  the  reasoning  of 
Yaughan  THIliamB,  L.J.,  who  delivered  the  judg- 
ment of  the  Oourt  of  Appeal  in  Stack  v.  Meakin. 
There  is  nothinff  in  the  Private  Street  Works  Act, 
1892,  to  charge  tiie  expenses  on  the  occupier.  It  was 
not  disputed  that  at  the  date  of  the  completion  of 
the  works  the  plaintiff  was  the  **  owner"  within  the 
meaning  of  the  Private  Street  Works  Act,  1892,  of 
the  premises  in  respect  of  which  the  sum  sought  to 
be  recovered  was  apportioned ;  and  it  follows  that  the 
plaintiff  had  before  the  commencement  of  the  term 
^[Tanted  by  the  lease  become  charged  with  that  sum 
m  respect  of  the  premises  comprised  in  the  lease.  It 
is  said  that,  although  both  the  premises  and  the 
plaintiff  as  the  owner  thereof  had  become  charged 
with  the  sum  sought  to  be  recovered  before  the  &te 
of  the  lease  to  the  defendant,  yet  the  sum  was  not 
payable  until  after  the  date  of  it.  But  tiie  covenant 
is  during  the  term  to  pay  and  bear,  not  "  outgoings 
IMkyable,"  but  "  outooin^  charged  " ;  and  this  par- 
ticular outgoing,  which  is  not  of  a  recurring  nature, 
became  chflufsea  both  on  the  premises  demised  and  on 
the  owner  wereof  before  the  commencement  of  the 
term.  It  is  true  that  the  charge  could  not  be  enforced 
against  either  the  premises  or  the  owner  until  the 
final  apportionment  was  made,  but  still  it  does  not 
seem  to  me  that  it  is  one  whidi  the  defendant  as 
lessee  took  upon  himself.  The  learned  judffe  attached 
great  weight  to  the  word  ''  present "  which  occurs  in 
tiie  covenant  contained  in  the  lease  of  the  16th  of 
May,  1891.  If  fuU  effect  were  given  to  this  word  the 
lessee  would  be  liable  for  arrears  of  rates  and  taxes 
due  and  payable  at  the  date  of  the  lease,  a  conclusion 
from  which  the  learned  judge  himself  shrank,  and 
;v^ich  was  admitted  in  argument  to  be  inadmissible. 
The  main  object  of  the  introduction  of  the  words 
"present  and  future"  in  covenants  such  as  these  is 
to  impose  on  the  lessee  the  liability  to  pav,  not  only 
taxes,  rates,  &o.,  existing  at  the  date  of  the  lease, 
but  also  all  taxes,  rates,  &c.,  subsequentiy  imposed,  ^ 


whether  or  not  of  the  same  nature  or  for  the  same 
purposes  as  those  in  existence  at  the  granting  of  the 
lease  (see  Davidson's  Precedents  in  Oonveyandng  (3rd 
ed.),  vol.  5,  Part  I.,  p.  22,  note  c);  and,  without 
saying  that  the  effect  of  those  words  is  in  all  cases 
necessarily  so  limited,  I  think  that  this  affords  a 
sufficient  explanation  of  them  in  the  present  case. 

Mathxw,  L.J. — I  am  of  the  same  opinion.  The 
question  turns  upon  the  construction  of  the  covenant 
in  the  lease  of  1891  which  has  been  imported  into  the 
sub-demise  of  1899  as  a  covenant  to  be  performed  by 
the  defendant  during  the  term  comprised  in  the  suIk 
demise.  Before  the  commencement  of  that  term  the 
private  street  works  were  completed,  and  according 
to  the  case  of  Stock  v.  Medkin  the  expenses  thereof 
had  then  become  a  charge  upon  the  premises,  though 
the  final  apportionment  was  not  made  until  after  the 
commencement  of  the  term.  It  must  be  taken  that 
the  defendant  entered  into  a  covenant  in  terms  similar 
to  that  entered  into  by  the  plaintiff  in  the  lease  of  1891 
— ^namely,  during  the  term  comprised  in  the  sub-lease 
to  pay  and  bear  all  present  and  future  rates,  taxes, 
duties,  assessments,  and  outgoings  charged  upon  the 
premises  or  the  owner  or  occupier  in  respect  thereof. 
In  my  opinion  that  covenant  does  not  impose  upon  the 
tenant  the  obligation  to  pay  and  bear  a  charge  upon 
the  premises  existing  at  the  commencement  of  his 
term,  but  only  refers  to  future  charges.  The  sub'- 
lease  all  through  is  limited  to  what  happens  during 
the  term.    The  plaintiff  therefore  fails  in  the  action. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Loufe  &  Co* 

Solicitors  for  the  defendant,  WiUU  &  WiUU,  for  A. 
Fo$»iekf  Maidenhead. 


From  K  B.  Div.  ) 

(Oollinsi  MR,  and  Bomer  and  >  Dec.  2. 

Mathew,  L. JJ.)  ) 

Bbx  v.  Abohbishop  op  Oantbbbuby.  (a.) 

Solicitor — Tretuury  eolicitor — Acting  for  individual'^ 
Costs— Duly  qualified  solicitor — Bevenue  Solicitors 
Act,  1828  (9  Geo.  4,  c.  25),  s.  1— Solicitors  Acts,  1843 
(6  cfc  7  Vict.  c.  73),  ss.  2,  47,  and  1874  (37  &  38  Vict. 
c.  68),  8.  12— Treasury  Solicitor  Act,  1876  (39  &  40 
Vict.  c.  IS)— Stamp  Act,  1891  (54  <fe  55  Vict.  c.  39), 
s.  43,  sub-section  3. 

Where  the  Solicitor  to  the  Treasury  acts,  under  the 
directions  of  the  Grovm^  for  a  private  individual,  he  is 
to  he  deemed  to  he  a  duly  qualified  solicitor  for  aU  pur- 
poses, though  iheisnoton  the  roll  of  solicitors  and  has 
not  taken  out  a  certificate  authorizing  him  to  practise  as 
such. 

Appeal  from  an  order  of  Lord  Alverstone,  L.O.  J.,  at 
chambers,  refusing  to  review  the  taxation  of  costs. 

Upon  the  confirmation  of  the  election  of  the  bishop- 
elect  of  Worcester,  Alexander  WiUiam  Oobham  and 
Edward  Henry  Qarbett  appeared  before  the  Yicar- 
Gkneral  of  the  Province  of  Canterbury  for  the  pur* 
X>ose  of  raising  certain  objections,  relatmff  to  doctrine, 
to  the  confirmation.  The  vicar-genend  refused  to 
entertain  the  objections.  Two  rules  nisi  were  accord- 
ingly obtained  on  behalf  of  the  objectors,  directed 
to  tiie  Arohbishop  of  Canterbury  and  the  vicar- 
general,  to  show  cause  why  a  writ  of  mandamus 
should  not  issue  commanding  them  to  hear  and  deter- 
mine the   objections  proposed  to  be  made  to  the 

(a.)  Beported  by  W.  F.  Babby,  Bsq.,  Barrister-at- 
Law. 
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oonfirmation.  Cause  waa  shown  against  the  roles 
by  the  law  offioers  appearing  on  behalf  of  the 
Crown,  and  oaose  was  also  shown  on  behalf  of  the 
archbishop  by  separate  counsel  instructed  by  the 
ScJicitor  to  the  Treasury,  the  Crown  having  thought 
it  desirable  in  the  public  interest  that  it  should  take 
up  the  case  of  the  archbishop  so  as  to  ensure  its 
being  fully  and  properly  placed  before  the  court. 
The  Dishop-elect  was  also  represented  by  counsel. 
The  rules  were  discharged  with  costs  to  the  arch- 
bishop, but  the  court  held  that  the  Crown  was  not 
entitled  to  costs,  tiliere  bemg  no  jurisdiction  to  give 
costs  either  to  or  against  the  Crown.  The  case  is 
reported  in  60  W.  B.  348,  476,  [1902]  2  E.  B.  503. 

Upon  the  taxation  of  the  bill  of  costs  of  the  arch- 
bishop, the  master  taxed  the  costs  as  if  they  had  been 
incurred  by  an  ordinary  solicitor.  Cobham  thereupon 
carried  in  the  following  objections  to  the  taxation: 
(1)  Because  the  Treasury  soUdtor,  who  purported  to 
act  as  solicitor  for  the  archbishop,  was  not  qualified 
to  act  as  such  solicitor.  The  Treasury  solicitor  was 
unable  to  recover  costs  from  the  archbishop,  and 
neither  the  Treasury  solicitor  nor  the  archbishop 
through  the  Treasury  solicitor  was  entitled  to  recover 
costs  from  Alexander  William  Cobham.  (2)  Because 
the  whole  of  the  costs  in  the  biU  were  in  iaat  incurred 
by  tilie  Crown  and  not  by  the  archbishop.  An 
affidavit  was  made  by  a  derk  of  Cobham's  solici- 
tors to  the  effect  that  he  attended  at  the  office  of 
Messrs.  Lee,  Bdton,  &  Lee,  the  solicitors  to  the 
archbishop,  for  the  purpose  of  serving  them  with  a 
copy  of  tiie  rule  niH,  and  saw  Mr.  Harry  Wilmot  Lee, 
who,  alter  having  accepted  service,  informed  him 
that  he  (Mr.  Lee)  had  seen  the  Treasury  solidtor  that 
'day  and  was  handing  over  the  matter  to  him,  as  he 
{Mi.  Lee)  did  not  see  why  the  archbishop  should  have 
to  pay  costs  and  be  charged  with  the  same  when  aU 
the  archbishop  had  to  do  in  the  matter  was  to  carry 
out  a  mandate  from  the  Crown. 

The  taxing-master  overruled  the  objections,  stating 
as  his  grounds  that  the  rules  were  directed  to  the 
archbishop,  and  that  the  archbishop  was  separately 
representMl  upon  the  argument  ox  the  rules,  and 
though  it  was  at  first  contemplated  that  the  arch- 
bishop's soUoitors— Messrs.  Lee,  Bolton,  &  Lee- 
would  act  for  the  archbishop,  almost  immediatdy 
after  the  rules  had  been  obtained  the  Treasury 
.  solidtor  took  charge  of  the  archbishop's  case  as  weU 
as  that  for  the  Crown ;  that  he  did  not  think  that 
Messrs.  Lee,  Bolton,  &  Lee  ever  really  acted  for  the 
archbishop  in  the  case ;  that  there  were  a  few  items 
in  the  bm  of  costs  of  the  archbishop  which  were 
common  to  tiie  cases  for  the  archbbhop  and  the 
Chrown,  and  these  he  (the  taxing-master)  had,  in 
accordance  with  the  practice,  apportioned  in  moieties ; 
that  in  all  other  respects  the  costs  he  had  taxed  were 
distinct  from  the  costs  of  the  Crown,  and  were  in 
fact  incurred  on  behalf  of  the  archbishop ;  and  that 
with  regard  to  the  objection  that  the  Treasury  solidtor 
was  not  qualified  to  act  as  solidtor  for  the  axdibishop, 
he  could  find  no  authority  for  it,  it  being  a  very  usual 
thing  for  the  Treasury  solicitor  to  act  for  magistrates 
an4  others  in  similar  positions,  and  having  regard  to 
the  Kmg's  podtion  as  head  of  the  Church  and  the 
dose  connection  between  the  interests  of  the  Crown 
and  the  archbiBhop  in  the  litigation,  it  seemed  to  him 
that  the  Treasury  solidtor  was  acting  within  the 
ambit  of  his  duties  in  representing  the  archbishop  and 
instructing  oounsd  on  his  behalf. 

Upon  appeal  Lwd  Alverstone,  L.C.J.,  affirmed  the 
deddon  of  the  master. 

Cobham  appealed* 

DanckwertB,  JT.C,  and  Morton  Smithy  for  the  appd* 
lant. — First,  the  costs  were  incurred  by  the  Crown 


on  its  own  behalf  and  in  its  own  interest,  and  were 
not  incurred  on  behalf  of  the  archbishop :  Dixon  v. 
Farrer,  36  W.  E.  96,  18  Q.  B.  D.  43 ;  Paddock  v. 
Forreiter,  1  Man.  &  G.  583, 8  Dowl.  834.  Secondly,  it 
is  unlawful  for  the  Treasury  solidtor,  who  does  not 
hold  a  certificate  authorizing  him  to  practise  as  a 
solidtor,  to  act  for  a  private  individual  as  his  per- 
soaal  solidtor,  and  therefore  the  costs  so  incurred 
cannot  be  recovered.  The  Act  of  1729,  2  Geo.  2, 
0.  23,  which  regulated  the  admisiion  of  attorneys, 
contslned  a  providon  (section  28)  that  the  require- 
ments of  the  Act  were  not  to  extend  to  the  examination, 
sweariog,  admission,  or  enrolment  of  persons  to  be 
solidtors  of  the  Treasury,  Customs,  Excise,  Post  Office, 
&c  That  Act  has  been  repealed  by  the  Solidtors  Act, 
1843,  but  by  section  47  the  same  exemption  is  con- 
tinued. The  Bevenue  Solidtors  Act,  1828  (9  Geo.  4, 
c.  26),  and  the  Treasury  solidtor  Act,  1876  (39  &  40 
Vict.  c.  18),  deal  with  the  appointment  and  status  of 
the  Treasury  sdidtor,  making  him  a  statutory  person 
with  powers  limited  by  statute.  The  earUer  of  the 
two  statutes,  by  section  1,  authorises  a  person 
appointed  to  be  solidtor  on  behalf  of  his  Majesty, 
under  the  orders  and  directions  of  the  Commisdoners 
of  the  Treasury,  to  act  and  practise  as  such  solidtor 
under  such  orders  and  directions  in  any  court ;  and 
the  later  statute,  by  section  1,  incorporated  the 
Treasury  solidtor,  making  him  a  corporation  sole. 
Under  those  statutes  the  Treasury  solidtor  can  act 
for  those  perions  or  departments  of  state  for  whom  he 
is  authorized  to  act  by  a  Treasury  minute:  see 
Palling  on  Solidtors  (3rd  ed.),  pp.  27,  28.  It  is  no 
part  of  his  statutory  duty  to  act  for  the  Ardibishop 
of  Canterbury.  He  therefore  comes  within  the  pro- 
vidons  of  the  Solidtors  Act,  1843,  section  2  of  which 
makes  it  a  misdeameanour  for  an  unqualified  person 
to  act  as  a  soHdtor  (Beg.  v.  Buchanan,  8  Q.  B.  883); 
and  sections  36  and  36  make  it  a  contempt  of  court 
for  him  so  to  act,  and  render  him  incapable  of 
recoveriog  his  fees.  By  section  12  of  the  Solidtom 
Act,  1874,  no  costs  on  account  of  any  act  done  by  an 
unqualified  person  shall  be  recoverable  hj  any  person 
whomsoever.  The  Treasury  solidtor,  m  ordsr  to 
recover  his  costs,  must  be  adang  as  solidtor  for  his 
Majesty's  affairs  within  his  statutory  authority, 
otherwise  he  is  not  a  duly  qualified  solidtor.  The 
order  appealed  from  was  therefore  wrong. 

They  iJso  referred  to  Galloway  v.  Mayor,  <i&c.,  of 
London,  16  W.  B.  1032,  L.  B.  4  Eq.  90,  at  p.  96 ; 
Fowler  V.  MonmotUhshire  Oanal  Co.,  27  W.  B.  669.  4 
Q.  B.  D.  334 ;  and  Irvin  v.  Sanger,  68  L.  J.  Q.  B.  64, 
37  W.  B.  Dig.  60. 

Sir  Edward  Canon,  8.G,,  and  S,  SiUton,  for  the 
ardibishop. — ^The  Crown  thought  it  right  to  have  the 
ardibishop's  case  placed  folly  before  the  court,  and 
tiieref  ore  the  Treasury  solicitor  was  instructed  to  act 
for  him.  At  the  same  time  it  was  fdt  that  there 
might  perhaps  be  some  confiiot  between  the  rights  of 
the  Crown  and  the  duties  of  the  archbishop,  and 
therefore  it  was  tiiought  proper  that  the  ardibishop 
should  be  separately  represented  by  counsel.  The 
Treasury  soiioitor  is  to  be  treated  as  a  duly  qualified 
solidtor  for  all  purposes  so  long  as  he  acts  under  the 
directions  of  the  Crown.  This  is  dear  from  section  1 
of  the  Bevenue  Solidtors  Act,  1828,  section  47  of  the 
Solidtors  Act,  1843,  section  12  of  the  Solidtors  Act, 
1874,  and  section  43,  sub-section  3,  of  the  Stamp  Act, 
1891.  Those  statutes  qualify  the  Treasury  solidtor  to 
act  as  a  solidtor  in  ail  courts  without  taking  out  a 
certificate  or  being  enrolled  as  a  solidtor  under  the 
Solidtors  Acts. 

Danckwerte,  K.C,  replied. 

OoLUNS,  M.B.— This  is  an  appeal  from  the  decision 
of  the  Lord  Chief  Justice  in  chambers  overmliog 
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certain  objections  taken  to  the  taxation  of  costs.  The 
question  arose  in  this  way.  Oaptain  Oobham  obtained 
a  role  for  a  mandamiM  against  the  Archbishop  of 
Oanterbary,  and  the  Grown  being  interested,  and 
having  been  served  with  notice  of  the  same,  appeared 
to  show  cause  against  it  on  its  own  behalf.  The 
Grown  being  also  interested  in  the  case  to  be  set  np 
by  the  archbiBhop,  in  the  exerdie  of  its  undoubted 
right  where  someone  in  his  public  capacity  is  the 
object  of  the  proceedings,  toofc  up  the  case  for  the 
archbishop  in  order  that  his  case  might  be  fully  placed 
before  the  court.  In  the  result  the  rale  was  disclu^rged 
with  costs  to  the  archbishop,  but  it  was  held  that,  as 
the  Grown  could  neither  pay  nor  receive  costs,  apart 
from  any  statute  expressly  authorizing  it,  the  Grown 
was  not  entitled  to  costs.  Upon  the  taxation  of  costs 
the  master  allowed  to  the  archbishop  such  costs  as 
were  properly  payable  to  him  in  the  same  way  as  if 
he  were  represented  by  an  ordinary  solicitor. 

Objection  was  taken  that  the  costs  could  not  be 
recovered  on  the  ground  that  the  archbishop  had 
appeared  by  a  person  who  was  in  law  debarred  from 
acting  for  him— namely,  the  Solicitor  to  the  Treasury. 
It  is  contended  in  support  of  that  objection  that,  in- 
asmuch as  the  Grown  appointed  the  Solicitor  to  the 
Treasury  to  represent  the  archbishop,  and  as  that 
solicitor  was  deoarred  by  law  from  acting  as  solicitor 
for  the  archbishop,  the  latter  must  be  deemed  not  to 
have  been  represented  by  a  solicitor  at  all,  and  is  not 
entitled  to  recover  any  costs.  The  quesiion  there- 
fore comes  to  this:  Was  it  competent  for  the 
Solicitor  to  the  Treasury  to  appear  as  solicitor  for  the 
archbishop,  because  if  it  was,  the  archbishop  was 
entitled  to  his  costs  as  against  the  other  side  P 

It  is  oontended  on  behalf  of  the  appellant  that,  as 
lection  2  of  the  Solicitors  Act,  1843,  debars  any 
person  from  acting  as  a  solicitor  for  another  unless 
he  is  duly  qualified,  and  as  it  is  a  necessary  qualifi- 
cation that  the  person  so  acting  should  be  enrolled  as 
a  solicitor  and  ^ould  hold  a  certificate,  the  Solicitor 
to  the  Treasury,  who  is  not  enrolled  as  a  solicitor 
and  does  not  hold  a  certificate,  cannot  act  as  a 
solicitor  for  the  archbishop.  It  seems  to  me  that, 
if  it  were  made  out  that  the  Solicitor  to  the  Treasury 
was  not  a  ''duly  qualified'*  person,  the  appellant 
would  be  entitled  to  succeed.  However,  in  the 
Solicitors  Act,  1874,  there  is  a  section  which  appears 
to  me  to  be  practically  conclusive  of  the  case. 
Section.  12  enacts  that  any  person  who  wilfully  and 
falsely  nretends  to  be  or  takes  or  uses  any  name, 
title,  addition,  or  description  implying  that  he  is 
duly  qualified  to  act  as  a  solicitor,  shall  be  guilty  of 
ao  offence  under  the  Act,  and  no  costs  on  account  of 
any  act  or  proceeding  done  or  taken  by  any  person 
who  acts  as  a  solicitor  without  being  duly  qualified  so 
to  act  shall  be  recoverable  by  any  person  whomsoever. 
Kow  oomes  the  most  material  clause:  "For  the 
pmposes  of  this  section  a  person  shall  be  deemed  to 
be  duly  qualified  to  act  as  a  solicitor  if  he  shall  have 
ia  force  at  the  time  at  which  he  acts  as  solicitor  a 
dnl^  stamped  certificate  authorizing  him  so  to  do, 
parsuAnt  to  the  provisions  of  the  stamp  laws  and  the 
laws  for  the  time  being  relating  to  soUdtors."  That 
IS  one  qualification.  Now  comes  another,  which  is  an 
equally  good  qualification,  ''or  shall  have  been 
H>Pointed  to  be  Solicitor  of  the  Treasury,  Gustoms, 
loWd  Bevenue,  Post  Office,  or  any  other  branch  of 
her  Majesty's  Bevenue,  or  of  any  other  public  depart- 
ment, including  the  department  of  the  Ecdlesiastioal 
Commissioners,  and  of  tiie  Governors  of  Queen  Anne*s 
Bomity,  or  if  he  be  a  clerk  or  officer  appointed  to  act 
for  the  solicitor  for  any  public  department  as 
hsninbefore  described."  Therefore  there  are  tvo 
qualifications,  each  equally  good,  one  the  general 
qualification  dealt   with   in  the   first   part   of   the 


section,  and  the  other  the  special  qualification  by 
reason  of  holding  the  appointment  of  Solicitor  to  the 
Treasury  or  other  public  office.  Therefore  the  arch- 
bishop was  represented  by  a  duly  qualified  solicitor, 
and  unless  there  is  some  other  ground  of  objection, 
the  objection  must  fail.  Now  wtiat  other  ground  is 
thiare  ?  The  Solicitor  to  the  Treasury  was  appointed 
originally  under  9  Qteo.  4,  c.  26.  Section  1  of  that  Act 
says  that  "whereas  it  has  been  found  greatiy 
conducive  to  the  public  interest  that  persons  specially 
appointed  by  the  Gommissioners  to  the  Treasury,  or  by 
the  several  commissioners  to  his  lCajesty*s  Revenue, 
to  be  solicitors  or  attorneys  on  behalf  of  his  Majesty, 
should  act  and  practise  as  such  solicitors  or  attorneys 
without  being  admitted  and  enrolled  as  solicitors  or 
attorneys,  and  without  being  subject,  by  reason 
of  sudi  acting  or  practising,  to  any  of  the 
regulations  in  force  in  any  part  of  the  United 
Kingdom  relating  to  solicitors  or  attorneys:  Be  it 
therefore  enacted  .  .  .  that  whenever  any  person 
has  been  or  is  or  shall  be  appointed  to  be  scmoitor 
or  attorn^  on  behalf  of  his  Majesty,  under  the 
orders  and  directions  of  the  Gommissioners  of  the 
Treasury  •  .  .  it  is  and  shall  and  may  be  lawful 
for  such  person  to  act  and  practise  as  such  solicitor  or 
attorney  under  such  orders  and  directions  in  all  and 
every  court  and  courts,  jurisdiction  and  jurisdictions, 
place  and  places,  in  any  and  every  part  of  the  United 
Kingdom,  anything  in  any  Act  of  Parliament,  or  in 
any  order  or  rule  of  any  court  of  justice,  or  any  law, 
utage,  or  custom  in  force  in  any  part  of  the  United 
Kingdom  relating  to  solicitors  or  attorneys,  or  to  the 
admission  or  practice  of  such  solicitors  or  attorneys, 
to  the  contrary  in  anywise  notwithstanding.*'  There- 
fore that  section  authorizes  the  appointment  of  a 
person  who  would  otherwise  not  be  a  solicitor  at 
all  to  be  solicitor  for.  his  Majesty,  and  this  gives  him 
the  rights  of  a  solicitor  in  all  courts.  It  is  oontended 
that  the  Solicitor  to  the  Treasury  was  not  acting  in 
the  present  case  on  behalf  of  his  Majesty,  but  on 
behalf  of  the  archlnshop.  In  my  opinion  it  is  on 
behalf  of  his  Majesty,  because  the  Grown  thinks  it  is 
to  the  advantage  of  the  public,  which  is  only  another 
name  for  the  Grown,  that  the  archbishop's  case  should 
be  fully  and  properly  heard.  That  is  the  reason  why 
the  Grown  has  intervened,  and  it  intervenes  by 
appointing  the  Solicitor  to  the  Treasury  solicitor  for 
the  archbishop.  No  wrong  is  done  by  that  because 
the  Solicitor  to  the  Treasury  is  on  the  same  footing  as 
a  duly  qualified  solicitor.  Under  the  statute  he  is 
qualified  to  act  and  practise  as  such  solicitor  under 
the  orders  and  directions  of  the  Grown,  and  when  the 
Grown  thinks  it  expedient  in  the  public  interest  to 
appoint  him  to  act  in  a  given  ca8e«  ne  has  to  appear 
in  the  only  way  in  which  he  can  appear  in  the  par* 
ticular  case,  namely,  by  becoming  solicitor  on  the 
record  for  the  particular  person  m  whose  case  the 
Grown  is  interested. 

That  really  disposes  of  the  caie.  The  Solicitor  to 
the  Treasury  is  none  the  less  a  duly  qualified  solicitor 
because  he  has  not  got  a  certificate.  He  is  none  the 
less  appearing  at  the  instance  of  the  Grown  because  he 
has  been  put  on  the  record  as  the  solicitor  for  the 
party.  The  only  possible  ground  of  objection  would 
be  the  law  of  maintenance,  but  that  law  has  no 
applicaiion  to  cases  where  the  Grown  appoints  the 
soUcitor.  The  objections  therefore  fail.  It  is  dear 
that  the  Grown  can  intervene  in  the  public  interest 
where  some  puUic  functionary  is  made  defendant  to 
an  action.  It  can  intervene  in  his  behalf.  The 
method  by  which  it  intervenes  may  be  by  appointing 
its  own  solicitor  to  act  for  the  party.  It  seems  to  me, 
therefore,  that  all  the  conditions  are  fulfilled  whidi 
entitie  the  archbishop  to  his  costs.  The  appeal  must 
be  dismissed. 
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Bsx  V,  Arohbishop  op  Cantbrbury. 


Court  op  Appbal. 


Bom  BR,  L.J.  ~I  am  of  the  Baine  opinion.  Putting 
adde  for  a  moment  tbe  question  of  the  personal 
oapadty  of  the  Solicitor  to  the  Treasury,  we  find  this : 
The  arohbishop  is  being  proceeded  against  under  oir- 
oumstanoes  which  might  make  him  personally  liable 
for  coats,  and  which,  if  he  succeeded,  would  entitle 
him  to  receive  costs,  if  so  decreed  by  the  tribunal 
which  heard  the  case,  from  the  persons  who  were 
proceeding  against  him.  In  these  circumstances  the 
Grown,  for  what  appears  to  me  to  be  good  and  suffi- 
cient reasons,  came  to  the  conclusion  that  it  was  to 
its  interest  that  it  should,  at  its  own  expense,  deiend 
on  behalf  of  the  archbishop.  Now  I  want  to  point 
out  that,  in  my  opinion,  when  the  Crown  made  the 
offer  to  the  arcuibishop  to  conduct  at  its  own  expense 
the  defence  of  the  archbishop,  the  latter  was  not  bound 
to  have  accepted  that  offer.  If  he  chose  he  could 
have  defended  at  his  own  expense  and  declined  the 
assistance  of  the  Grown.  He  did  not  do  so;  he 
accepted  the  Crown's  offer,  and. he  left  it  to  the 
Crown  to  act  for  him.  The  result  was  that  the 
Grown  acted  by  its  usual  and  proper  solicitor,  but 
still  in  this  matter,  and  so  far  as  I  am  considering 
the  case,  on  behalf  of  the  archbishop.  I  should 
point  out  that  so  long  as  the  Grown  was  acting  in 
that  proceeding  on  behalf  of  the  archbishop,  it 
would  have  hwa  bound  to  have  regarded  the  arch- 
biihops'  interests,  even  if  it  tum^  out  that  they 
were  not  absolutely  identical  with  or  were  even  in 
some  respects  opposed  to  the  interests  of  the  Grown. 
If  the  (frown  found  that  the  interests  were  so  con- 
fiicting  that  it  would  not  be  proper  to  continue  to 
act  for  the  archbishop,  it  might  have  receded  from  that 
position;  but  so  loxig  as  Grown  was  acting  by  its 
solicitor  for  the  archbishop,  it  was  bound  to  regard 
the  archbishop's  interests.  The  archbishop  remained 
a  party  after  the  Crown  had  taken  up  his  defence, 
liable  to  pay  costs  if  he  failed  and  entitled  to  receive 
costs  if  he  succeeded,  his  solicitor  being  the  SoUoitor 
to  the  Treasury,  acting  by  the  authority  of  the 
Treasury.  In  liiose  circumstances,  which  made  the 
Treasury  reaUy  liable  for  the  expenses  of  the  defence, 
the  solicitor  would  naturalljr  look,  not  to  the  arch- 
bishop personally  for  costs  if  he  failed,  but  would 
look  to  the  Treasury.  So  it  appears  to  me  that  if  the 
archbishop  succeeded,  they  would,  as  his  solicitors, 
be,  in  the  ordinary  course,  entided  to  receive  tiie 
costs  payable  by  the  other  side,  if  those  costs  were 
awarded,  and  would  then  have  to  come  down  on  the 
Treasury  under  the  indemnity  only  for  the  difference 
between  the  costs  they  received  from  the  other 
side  and  the  costs  incurred  on  behalf  of  the  arch- 
bishop. 

The  case  cannot,  to  my  mind,  be  substantially 
differentiated  from  that  of  a  person  in  the  position  of 
a  master  against  whom  proceedings  have  been  taken 
by  a  servant,  where  the  master  is  insured  against 
liability.  There  the  insurance  company  defends  on 
behalf  of  the  master,  and  it  generally  employs  its 
own  solicitor,  but  although  the  insurance  company  in 
such  a  case  employs  its  own  solicitor,  and  that 
solicitor  would  primarily  not  look  to  the  defendant 
personally  for  costs,  yet  when  the  solicitor  acts  for 
the  defendant,  so  far  as  the  plaintiff  in  that 
action  is  concerned,  that  solicitor  is,  for  all 
purposes,  as  between  the  plaintiff  and  the  defend- 
ant, the  ordinary  and  proper  solicitor  for  the 
defendant  In  such  a  case,  if  tiie  defendant  is 
awarded  costs,  those  costs  would  be  recoverable  by 
him,  and  in  estimating  what  the  amount  of  those  costs 
arci  he  would  naturally  and  properly  include  the 
costs  of  the  solicitor  who  acted  for  him  in  that  case, 
although,  as  between  him  and  the  insurance  company, 
the  sohcitor  was  the  solicitor  for  the  insurance  com- 
pany, and  the  insurance  company  had  to  see  that  the 


costs  were  provided  for  by  them  if  the  defendant  did 
not  succeed. 

It  follows  that  in  this  case  the  appellants  must  fail 
unless  they  can  establiidi  that  the  Solicitor  to  the 
Treasui^  has  a  personal  incapacity  for  appearing  for 
the  arohbishop  under  such  drcumstauces  as  those  I 
have  indicatea  Was  he  under  such  incapacity  P  In 
my  opinion,  he  was  noL  It  appears  to  me  that 
where  the  Grown  for  good  and  sufficient  reasons 
thinks  it  is  for  the  interests  of  the  Cfarown  that  the 
defence  of  an  individual  in  an  action  or  proceeding 
against  that  individual  should  be  undertaken,  and  the 
Treasury  solicitor  is  delegated  by  the^  Treasury 
authorities  to  act  as  solicitor  for  that  individual,  that 
is  within  the  rights  of  the  Crown,  and  is  within  the 
purview  of  the  ordinary  duties  of  the  Treasuzr 
solicitor.  So  that,  when  the  Treasury  solicitor,  in  such 
a  case  as  that,  acting  on  the  directions  of  the 
Treasury,  appears  and  tekes  up  the  defence  of  an  in- 
dividual, it  is  part  of  his  duty  to  act  for  that  individual, 
and  he  is  none  the  less  acting  for  the  individual  as 
between  the  individual  and  the  person  who  is  pro- 
ceeding against  him  because  the  soUdtor  is  the 
Treasury  solicitor  acting  in  the  interests  of  the  Grown 
by  the  directions  of  the  Treasury.  Nor,  on  the  other 
hand,  is  the  solicitor  the  less  acting  as  Treasury 
solicitor  on  behalf  of  the  Grown  and  by  the  directions 
of  the  Treasury  authorities  because  he  acts  for  a 
private  individual  under  the  circumstances  which  I 
have  indicated.  In  my  opinion  the  statute  of  9  Geo. 
4,  0.  25,  has  no  such  limited  application,  when  pro- 
perly regarded,  as  that  contended  for  by  the 
appellant  It  seems  to  me  dear  here  that  the 
Ihreasury  solicitor,  as  part  of  his  dutv,  was  entitled 
to  act  as  solidtor  for  tne  archbishop  m  the  circum- 
stances indicated,  and  in  so  doing  he  inoorred  no 
liability  because  he  had  not  taken  out  a  certificate 
and  was  not  duly  qualified  as  an  ordinaiy  solidtor. 

I  agree,  therefore,  that  the  appeu  shonld  be 
dismissed. 

Mathbw,  L.J. — I  am  of  the  same  opinioiu  In 
this  case  tiie  appellant  seeks  to  get  rid  of  the  costs 
which  were  properly  incurred  in  repelling  the  attack 
that  has  been  nuide  in  the  court  bdow.  It  oould  not 
be  disputed  that  the  archbishop  was  attacked.  The 
archbuhop  remained,  as  it  were,  the  defendant  on  the 
record,  and  if  the  appellant  had  been  successful  the 
costs  must  have  been  paid  by  the  ardibishop.  Now 
it  was  said  that  in  the  course  of  the  proceedings  it 
was  ascertained  that  the  Crown  had  intervened 
through  the  Solicitor  to  the  Treasury.  In  what 
capadtyP  It  was  urf;ed  as  representing  the  Crown. 
On  the  other  hand,  it  is  dear  to  my  mind  that  the 
Solidtor  for  the  Treasury  intervened  as  solidtor  fbr 
the  archbishop,  bound  to  protect  the  archbishop  in 
the  course  of  the  proceedings,  and  that  bdng  the  state 
of  things,  if  there  were  no  further  technical  diffi- 
culties in  the  way  it  would  appear  to  be  the  proper 
course,  according  to  the  established  practice  of  the 
courts,  to  direct  the  costs  to  be  taxed  as  the  master 
has  taxed  them.  But  it  is  said  that  it  cannot  be  done 
because  the  solidtor  that  appeared  for  the  archbishop 
was  not  a  duly  qualifit^d  solioitor— he  was  only  the 
Solicitor  to  the  Treasury.  When  that  matter  comei 
to  be  investigated  it  appears  that,  as  Solidtor  to  the 
l^asury,  he  received  instructions  from  the  Grown  to 
conduct  the  defence  of  the  archbishop  in  the  proceed- 
ings. On  reference  to  section  12  of  the  Sblidtors 
Act,  1874,  it  is  perfectly  dear  that  he  occupied  the 
pontion  of  a  sohdtor  of  the  court,  although  he  did 
not  possess  the  qualification  ordinarily  necessary  for 
that  pontion.  Parliament  makes  him  a  solicitor  for 
the  purposes  necessary  for  the  discharge  of  his  duties 
as  Solicitor  to   the  Treasury,  and   here  under  hii 
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instniotions  from  the  (kown  he  appeared  as  soUdtor 
for  tbe  arohbishop.  la  my  opinion  the  taxation  was 
light,  and  this  appaal  mast  ba  dismissed. 

Appeal  dUmisMd, 

SoEdtorB  for  the  appellant,  Wainwrighi  db  Co. 

Solicitor    f6r    the    respondent,    SolicUor    to    the 


Dec  1. 


Vrom  S»  B.  Div.  \ 

(Collins,  M.B.,  and  Mathew,  L.J.)  I 

HABSisoir    V.    Alliakcb    Assxt&anoi    Co« 
(Ldotbd).  (a.) 

Imnrance  -^  Life  ^-  Pcuftnent  into  court  —  Opinion  of 
directore — Hecuondble  ground  for  opinion — Coets — 
Idfe  Assurance  Oompaniee  {Payment  into  Court)  Act, 
1896  (59  A  60  Vict.  c.  8),  a.  Z-^Ord.  64o,  rr.  3, 6,  7. 

A  life  aeauranoe  company,  against  whom  an  action  ?ms 
been  brought  on  a  policy,  are  entitUd  to  an  order  under 
Ord,  54c,  r.  3,  giving  them  leave  to  pay  the  insurance 
money  into  court,  under  section  3  of  the  Life  Assurance 
Companies  {Payment  into  Court)  Act,  1896,  if  it  is  shown 
that  in  the  opinion  of  the  hoard  of  directors  no  sufficient 
discharge  can  otherwise  be  ohtoLined.  It  is  not  necessary 
to  show  that  the  directors  have  reasonable  grounds  for 
being  of  that  opinion* 

Any  pr^udice  to  the  claimant  by  reason  of  the  directors 
having  acted  unreasonaMy  in  the  matter  may  be  remedied 
by  an  order  as  to  costs  on  the  subsequent  application  for 
taking  the  money  out  of  courL 

Appeal  from  an  order  made  by  Darling,  J.,  nnder 
ord*  540.,  r,  3,  in  an  aotion  on  a  pouoy  of  life 
insoranoe. 

In  1875  a  policy  of  insaranoe  on  the  life  of  one 
Paynter  was  granted  by  the  defendant  company  to 
one  Prince. 

Prince  died  shortly  afterwards,  and  in  the  adminis- 
tration of  his  estate  the  policy  was  assigned,  to 
trostees  snbjeot  to  thetrasts  of  a  family  settlement. 

The  trostees  paid  the  premiums  on  the  policy 
regnlarly  to  the  defendant  company,  and  oontinaed 
to  do  so  dazing  the  life  of  Paynter,  bat  aboat  twenty 
years  before  the  death  of  Paynter  the  policy  was  lost, 
and  notice  of  the  loss  was.doly  gi?en  by  the  trustees 
to  the  defendaat  company. 

On  the  death  of  Paynter,  which  happened  in 
September,  1901,  the  plaintiff,  who  was  the  sole 
sorviying  trastee,  made  a  cLsim  nnder  the  policy  and 
brought  this  action. 

The  defendant  company,  being  desirous  of  availing 
themselyes  of  the  benAt  of  the  Life  Assurance 
Companies  (Payment  in  Court)  Act,  1896,  took  out  a 
summons  in  the  aotion  under  ord.  54o,  r.  3,  asking 
for  leave  to  pay  the  monm  payable  by  them  under 
the  policy  into  the  High  Court. 

Section  3  of  the  Life  Assurance  Companies  (Pay- 
ment in  Court)  Act,  1896,  is  as  folio ifs :  "  Subject  to 
rules  of  court  any  life  assurance  oompsay  may  pay  into 
the  High  Court,  or  where  the  head  offioe  of  the 
company  is  situated  witnin  the  jurisdiction  of  the 
Chancery  Court  of  the  County  PaUtine  of  Lancaster 
either  into  that  court  or  into  the  High  Court,  any 
moneys  payable  by  them  under  a  life  policy  in  respect 
of  which,  in  the  opinion  of  their  bosrd  of  directors, 
no  sufficient  discharge  can  otherwise  be  obtained.'* 

Order  54o  of  the  Boles  of  the  Supreme  Court  is 
headed  "Life  Assurance  Companies  (Payment  into 
Court)  Act,   1896,"  and  rule  3  is  as  follows:  <<No 

(a.)  Beported  by  F.  G.  BtroKXR,  Esq.,  Barrister- 
at-Law. 


payment  shall  be  made  into  court  under  the  Act 
where  any  action  to  which  the  company  is  a  p«rty  is 
pending  in  relation  to  the  policy  or  the  moneys 
thereby  assured  except  by  leave  of  the  judge  to  be 
obtained  by  summons  in  the  action." 

An  affidavit  used  in  support  of  the  snmoions  stated 
that,  in  the  opinion  of  the  board  of  directors  of  the 
company,  no  sufficient  discharge  could  be  obtained 
otherwise  than  by  payment  into  court  undor  the  Act 

Darling,  J.,  made  an  order  giving  the  defendant 
company  leave  to  pay  the  insurance  money  into 
court,  and  reserving  all  costs. 

The  plaintiff  ap^aled* 

Disturnal,  for  the  plaintiff.—This  is  not  a  case  in 
which  payment  into  court  under  the  Life  Assurance 
Companies  (Payment  into  Court)  Act,  1896,  ought  to 
be  allowed.  The  directors  are  acting  unreasonably 
and  attempting  to  avail  theaiselves  <n  the  Act  in  a 
case  to  which  it  can  never  have  been  intended  to 
apply.  The  company  had  notice  oi  the  loss  of  the 
pcSioj  twenty  years  ago,  and  since  that  time  the 
premiums  have  been  regularly  paid  by  the  trustees 
of  the  settlement,  and  latterly  oy  the  plaintiff  him- 
self as  the  last  surviving  trustee.  It  is  admitted 
that  the  company  have  no  record  of  having  ever 
received  any  notice  of  any  other  claim  under  the 
policy,  and  the  mere  suggestion  which  appears  to  be 
now  made  that  they  may  have  received  some  such 
notice  and  forgotten  it  ought  not  to  be  attended  to. 
Under  the  circumstances  there  is  no  reason  why  the 
company  should  not  at  once  pay  the  insurance 
money  to  the  plaintiff.  Before  the  directors  of  an 
insurance  company  can  avail  themselves  of  the 
Act  of  1896,  uey  ought  to  show  that  they  have 
some  reasonable  ground  for  believing  that  they 
cannot  obtain  a  proper  discharge  for  Sie  insurance 
money  otherwise  than  through  the  instrumentality  of 
the  court.  Li  the  present  case  there  is  no  reasonable 
p^round  whatever  for  supposing  that  the  directors  are 
m  any  risk  of  not  being  able  to  get  a  good  discharge 
from  the  plaintiff  without  the  protection  of  the  court. 
Farther,  the  company  are  fully  protected  by  section  3 
o(  the  Policies  of  Assurance  Act,  1867. 

Whately,  iot  the  defendants. — ^The  order  gave  leave 
to  the  defendants  to  pay  the  money  into  court,  and 
aU  costs  were  reserved.  That  order  was  rightly 
made,  the  case  coming  expressly  witdin  the  terms  of 
section  3  of  the  Act  of  1896.  Bven  if  the  plaintiff  is 
right  in  his  suggestion  that  the  directors  are  acting 
unreasonably,  he  is  not  thereby  prejudiced.  T^e 
practice  is  that,  when  the  company  have  paid  the 
money  into  court,  the  claimant  applies  to  the  Chancery 
Division  by  petition  or  summons  xorpayment  out,  under 
rule  5  of  order  54o.  In  ordinary  cases  the  company 
pay  the  money  into  court  at  their  expense,  and  the 
claimant  takes  it  out  at  his  expense.  But  by  rule  7, 
if  the  claimant  ''asks  for  payment  of  afurUier  sum 
of  costs  by  the  company,"  he  may  serve  the  petition 
or  summons  on  the  company.  The  effect  of  the  rules 
is  that,  on  the  hearing  of  the  application  for  payment 
out,  if  the  court  should  think  that  the  company  acted 
unreasonably  in  paying  the  money  in,  that  matter 
may  be  set  right  by  an  order  as  to  costs. 

Collins,  M.B.— I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  case  clearly  comes  within 
the  words  of  section  3  of  the  Life  Assurance  Com- 
panies (Payment  into  Court)  Act,  1896.'  That  section 
provides  that  ''Subject  to  rules  of  court  any  life 
assurance  company  may  pay  into  the  High  Court 
.  •  .  any  moneys  payable^  by  them  under  a  life 
policy  in  respect  of  which,  in  the  opinion  of  their 
board  of  directors,  no  sufficient  disohurge  can  other-^ 
wise  be  obtained."    In  this  case  an  affidavit  has  been 
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made  on  behalf  of  the  oompany  which  states  that  the 
board  of  directors  are  of  opinion  that  no  soffident 
discharge  can  be  obtained  in  reipect  of  this  iDSoranoe 
money  otherwise  than  by  payment  into  court  under 
the  Act.  It  is  contended  that  the  directors  have  not 
shown  that  they  have  any  reasonable  ground  for  being 
of  that  opinion.  Bat  the  ststute  does  not  say  that 
they  need  have  any  reasonable  ground  fpr  their 
ojHnion.  If  ifc  appears  that  they  are  in  fact  of  that 
opinion,  tha  directors  bring  themselves  within  the 
Aot,  and  they  are  entitled  to  pay  the  insurance  money 
into  court  and  to  obtain  from  the  court  an  absolute 
discharge  for  the  insurance  money.  This  does  not 
operate  unfairly  to  the  claimant,  even  though  the 
oompany  should  have  acted  without  saflBloient  reason  in 
resorting  to  the  Act,  for  the  want  of  sufficient  reason 
can  be  shown  by  the  claimant  in  the  subsequent 
proceedings  for  payment  out  in  the  Chancery  Division, 
and  then  any  prejudice  to  the  claimant  can  be 
remedied  by  an  order  as  to  costs.  If  the  plaintiff  is 
right  in  his  suggestion  that  the  company  are  actins 
unreasonably,  tiie  result  will  be  that  the  company  will 
have  obtained  tbe  protection  of  the  court  on  payment 
of  his  coits. 

Mathbw,  L.J.,  concurred. 

Appeal  dUmiued, 

Solicitors  for  the  pla'nttff,  Churchy  Rendell,  A  Co, 

Solicitors  for  the  defeadants,  Powdl  iSs  Bart 


From  Ohan.  Div.  ') 

(Vaughan  WiUiams,  Stirling,  and  [  Oct.  27. 

Cozens-Hardy,  L. JJ.)  ; 

In  re  Huxtablb. 
Huxtablb  v.  Orawfurd.  (a.) 

Will — Charitable  legacy — Evidence — AdmiBsihility, 

'  A  testatrix  bequeathed  £4,000  to  C.  **for  the  chari- 
table purposes  agreed  upon  between  w  "  ;— 

Jleldf  that  evidence  uhu  admissible  to  show  what  wefe 
the  charitable  purposes  referred  to  in  the  wiUt  but  no 
further;  and  that  as  the  subfed-matter  of  the  legacy  on 
the  face  of  the  will  was  £4,000.  evidence  ufos  not 
admiseible  to  show  thai  it  was  only  the  income  of  £4,000 
that  the  testatrix  had  agreed  should  be  applied  for 
charitable  purposes. 

Decision  o/ Farwell,  J.,  on  this  point,  50  TT.  B,  185, 
[1902]  1  Ch.  214,  reversed. 

Appeal  from  the  judgment  of  Far  well,  J.  (reported 
50  W.  B.  185,  [1902]  1  Oh.  214). 

The  testatrix,  Mrs.  Huxtable,  by  her  wiU,  dated  the 
7th  of  August,  1899,  made  the  following  bequest :  '*  To 
my  friend  the  Bev.  Charles  Hubert  Payne  Crawfurd  I 
leave  the  sum  of  £4,000  sterling  for  the  charitable 
purposes  agreed  upon  between  us.*'  Testatrix  died  in 
March,  1901. 

Crawfurd  made  an  affidavit  stating  that  about  the 
year  1891  the  testatrix  first  verbaUy  informed  Mm  of 
her  intention  to  leave  him  a  sum  of  £4,000,  the 
income  of  which  he  was  to  apply  during  his  life  for 
the  relief  of  sick  and  necessitous  persons,  being 
members  of  the  Church  of  England ;  and  tiiat  he  was 
to  dispose  of  the  capital  after  his  death  as  his  own 
private  propertv.  On  subsequent  occasions  tibe 
testatrix  deolined  to  give  him  more  specific  directions 
about  the  income,  stating  that  she  was  unwilling  to 
fetter  his  discretion  in  the  matter ;  but  &at  at  no 
time  did  she  indicate  any  intention  that  the  corpus 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barxister-at- 
Law. 


to  be  applied  for  any  charitable 


of  the  bequest ' 
purpose. 

The  executors  took  out  an  originating  summons  m 
order  to  have  the  validity  of  the  bequest  to  Crawfurd 
determined ;  the  latter  did  not  daun  any  beneficial 
interest  whatever  in  the  £4.000. 

Farwell,  J.,  held  that  the  gift  of  the  £4,000  to 
Crawfurd  was  for  a  limited  charitable  purpose,  not  for 
charitable  purposes  generally,  and  that  evidence  was 
admissible  to  show  what  the  purpose  was ;  and  upon 
the  evidence  he  held  that  there  was  a  good  bequest  to 
the  charitable  purpose  of  the  income  of  the  £4,000 
during  Orawfurd's  life;  and  that  on  his  death  the 
corpus  would  fall  into  the  residuary  estate. 

The  Attomey-<}eneral  appealed. 

Sir  R  B.  Finlay,  A.G.,  and  R.  J.  Parker,  for  the 
appdlant. — ^Tbe  will  shows  on  the  face  of  it  a  good 
bequest  of  the  whole  of  the  £4,000^not  merelv  the 
income  of  it— for  generalcharitablepurpoees.  Evidence 
is  not  admissible  to  limit  the  general  character  of  the 
gift  expressed  in  the  will.  The  whole  fund  is 
impressed  with  a  charitable  trust,  and  a  scheme  for  the 
administration  is  necessary.  [They  were  stopped  by 
the  court] 

Butcher,  K.C.,  and  Christopher  James,  for  the  next- 
of-kin.— The  gift  is  for  a  limited  charitable  purpose 
only,  and  evidence  is  admissible  to  show  what  that 
purpose  was.  The  evidence  of  Crawfurd  shows  what 
tbe  intention  of  the  testatrix  was,  and  is  not  incon- 
sistent witii  the  words  of  the  bequest.  Either  the 
income  of  the  £4,000  must  be  applied  as  the  testatrix 
intended  for  limited  charitable  purposes,  or  the  gift 
must  fail  altogether.  To  hold  that  this  is  a  gift  for 
general  charitable  purposes  would  be  going  jbeyond 
any  of  the  cases,  and  would  really  be  frustrating,  not 
effectuating,  the  intention  of  the  testatrix. 

They  referred  to  Attomey-GenercU  v.  Syderfwh  1 
Vem.  224 ;  In  re  White,  31  W.  B.  168.  [1893]  2  Oh.  41 ; 
InreBymer,  43  W.  B.  87,  [1895]  1  Oh.  19. 

Ashv>orth  James,  for  Crawfurd,  did  not  claim  any 
beneficial  interest  in  the  £4,000,  but  submitted  he  had 
a  discretion  as  to  the  mode  of  application  of  the 
income  thereof. 

Errington,  for  the  executors. 

Vatiohan  Williams,  L.  J.~I  regret  to  say  that  I 
cannot  agree  with  the  conclusion  at  which  Farwell, 
J.,  has  arrived.  [The  Lord  Justice  read  the  terms  of 
the  gift  in  the  will,  and  continued ;]  I  cannot  doubt 
that  the  affidavit  of  Mr.  Crawfurd  is  admissible  in 
evidence,  but  it  is  admissible  only  for  the  purpose  of 

S roving  matters  which  are  not  defined  by  the  will, 
videnoe  is  admissible  to  show  what  in  fact  were  the 
charitable  purposes  agreed  upon  between  the 
testatrix  and  Mr.  Crawfurd,  out  not  to  show 
what  was  the  amount  of  the  legacy.  That  is  a 
matter  which  to  my  mind  is  disposed  of  by  the  plain 
words  of  the  will.  Then,  when  one  looks  at  the 
affidavit  and  asks  oneself  what  were  the  charitable 
purposes  which  were  agreed  upon  between  the  testa- 
trix and  Mr.  Crawfurd,  those  are  perfectly  plainly 
defined.  They  were  primarily  '*  for  the  relief  of  sick 
and  necessitous  persons,  beinff  members  of  the  Church 
of  England,  and  also  towar£ithe  supporc  of  charities 
connected  with  the  Church  of  England."  To  that 
extent  this  affidavit  ii  admissible,  and  does  define 
those  purposes.  But  the  affidavit  goes  on  to  deal 
with  other  matters.  It  deals  with  other  matter* 
which  are  plainly  dealt  with  in  the  will  by  the  testa- 
trix herself,  and  which,  to  my  mind,  contradict  her 
will  in  a  very  plain  manner.  By  the  will,  what  was 
left  for  these  charitable  purposes  was  a  sum  of  £4,000. 
There  is  not  a  word  about  the  subject-matter  of  the 
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legacy  being  only  the  inoome  of  that  £4.000.  Bat  in 
the  affidavit  of  Mr.  Orawford,  after  stating  the  will, 
he  says :  "  She  intended  to  leave  me  a  sum  of  £4,000, 
the  Inoome  of  whioh  I  was  to  apply  dnzitig  my  life." 
Then  he  goes  on  to  say :  "I  was  to  dispose  of  the 
principal  after  my  death  as  my  own  private 
property.'*  It  seems  to  me  that  the  effect  of  tfauat 
statement  is  plainly  to  contradict  the  will  of  the 
testatrix.  He  snbstitates  for  the  £4,000,  which 
was  the  subject-matter  of  the  legacy,  the  income  of 
that  sum.  And  therefore,  when  I  fiad  in  the  judg- 
ment of  Farwell,  J.,  50  W.  B.  185,  [1902]  1  Ch.  214, 
at  p.  216,  these  words,  "  I  do  not  see  tHat  there  is 
any  contradiction  of  the  will  in  saying  that  'the 
charitable  purposes  agreed  upon '  exhausted  the  whole 
inoome  of  the  fund,  but  lasted  only  for  a  limited 
time,  and  did  not  go  on  for  ever,'*  I  cannot  agree 
with  that  statement.  It  seems  to  me  that  it  does 
contradict  the  words  of  the  will  in  wludi  the  subject- 
matter  of  the  legacy  for  this  purpose  is  the  £4,000,  and 
not  the  income  of  the  £4,000. 

Now,  a  good  deal  has  been  said  about  the  question 
of  whether  there  is  a  general  charitable  purpose  here. 
I  do  not  propose  to  say  anything  upon  that  subject  at 
aU,  and  for  this  reason :  It  seems  to  me  that  in  this 
will,  supplemented  by  so  much  of  the  evidence  of 
Mr.  Orawhird  as  defines  the  object,  you  have  plainly 
a  limited  charitable  purpose  defined,  aud  that  that 
charitable  purpose  so  defined,  in  the  absence  of 
anything  in  the  will  to  the  contrary,  is  one 
whioh  would  go  on  for  ever.  If  there  was  a 
difficulty  as  to  how  the  money  was  to  be  applied, 
or  anything  else  of  that  sort,  I  take  it  that  there  is 
amply  sufficient  definition  here  of  the  charitable 
purpose  agreed  upon  to  enable  the  court  to  direct 
that  that  purpose  should  be  carried  out,  notwitii- 
standing  any  defidenoes  there  might  be  in  the  state- 
ment of  the  mode  of  application. 

I  think,  therefore,  tiiat  the  decision  of  Farwell,  J. 
must  be  reversed,  and  I  think  that  there  ought  to  be 
an  order  for  a  scheme  here,  not  limited  to  the  inoome 
of  the  fund,  but  dealing  with  the  whole. 

SnBLiNa,  L.J. — I  am  of  the  same  opinion,  and 
really  I  have  nothing  to  add.  In  fact  I  should  say 
nothing  were  it  not  for  the  most  unfeigned  respect  I 
feel  for  any  judgment  of  Farwell,  J.,  from  whom  on 
this  occasion  I  am  constrained  to  differ.  Now, 
if  there  is  anything  which  is  plam  on  the  face  of  this 
will  it  appears  to  me  to  be  this,  that  the  subject- 
matter  of  this  legacy  was  £4,000  and  not  any  limited 
mterest  in  £4,000.  The  whole  sum  of  £4,000  was  to 
be  devoted  to  the  charitable  purposes  referred  to, 
whatever  they  micht  be.  In  the  face  of  that 
Farwell,  J.,  has  maoe  an  order  by  whioh  he  has  held 
that  what  is  applicable  for  charitable  purposes  is  only 
the  income  of  the  fund  during  the  lifetime  of  Mr. 
Crawfurd.  I  confess  I  am  unable  to  see  how  tiiat  is 
consistent  with  the  will.  The  question  arises  in  Uiis 
way:  Mr.  Orawfurd  has  made  an  affidavit  to  the 
admission  of  which  I  understand  the  Attomey- 
Qeneral  makes  no  objection.  Mr.  Crawfurd  says  that 
oonversations  took  place  between  the  testatrix  and 
himself  with  reference  to  the  legacy  of  £4,000  which 
the  testatrix  said  that  she  meant  to  leave  him ;  and 
that  he  was  to  apply  the  income  of  that  £4,000  during 
bis  own  life  for  certain  charitable  purposes  which 
he  names,  and  at  his  death  he  was  to  be  at  liberty 
to  dispose  of  it  as  his  own  private  property.  I  am 
d  opinion  that  that  affidavit  is  only  admissible 
for  tne  purpose  of  ascertaining  what  the  charitable 
purposes  were  which  are  referred  to  in  the  will,  and 
no  further.  The  fact  that  those  charitable  purposes 
were  only  to  continue  during  the  lifetime  of  Mr. 
Crawfurd,  and  that  on  his  death  the  fund  was  to 


cease  to  be  a  charitable  fund,  is  entirely  irrelevant 
for  tlie  purpose  for  which  this  evidence  is  admissible. 
If  the  affidavit,  for  instance,  had  said  that  a  con- 
versation had  taken  place  with  reference  to  £2,000, 
and  by  her  will  the  testatrix  had  left  £4,000  for 
charitable  purposes,  it  never  could  be  contended,  ai 
it  seems  to  me,  that  the  legacy  was  to  be  cut  down, 
and  that  the  charities  were  only  to  have  £2,000, 
because  the  conversation  related  to  £2,000,  whereas 
by  her  will  she  expressly  said  that  £4,000  was  to  be 
applied  to  charity.  It  seems  to  me,  in  like  msnner, 
that  as  the  will  says  that  the  capital  sum  of  £4,000 
was  to  be  applied  to  charitable  purposes,  it  is  not 
competent  for  the  court  to  look  at  this  evidence  for 
the  purpose  of  cutting  down  the  charitable  interest 
to  the  income  of  £4,000  during  the  life  of  the 
legatee.  For  those  reasons  I  entirely  agree  with 
what  has  been  said  by  my  lord,  and  I  tmnk  that  this 
appeal  ought  to  be  allowed. 

Oozens-BUbdy,  LJ.— I  agree.  It  seems  to  me 
that  the  will  fixes  absolutely  the  subject-matter  of 
the  gift— viz.,  £4,000,  and  that  Mr.  Orawfurd's 
affidavit  may  be  referred  to  for  one  purpose  only — 
».e.,  to  ascertain  what  are  the  charitable  purposes. 
Looking  at  that  affidavit,  those  charitable  purposes 
are  perfectly  dearly  defined.  I  think,  therefore, 
that  the  order  of  Farwell,  J.,  must  be  reversed  so 
far  as  it  is  complained  of.  There  must  be  a  declara- 
tion that  the  corpus  and  income  of  the  £4,000  are 
held  upon  the  charitable  trusts  mentioned  in  the 
affidavit  of  Mr.  Orawfurd.  And  a  scheme  can  be 
settled  in  chambers. 

Appeal  aUouied. 

SoUcitor  for  the  appellant,  Solicitor  to  the 
Treoiury, 

SolidtoTB  for  the  respondents,  H»  8.  ClutUm  & 
Johnson;  WaUere,  Johnson,  Buhh,  dh  Whatton; 
Bridges,  Sav/teU,  &  Co. 


Nov.  6. 


At|A  ®otttt  of  9u0ttei. 

Chan.  Div.  | 
Byrne,  J.  i 

In  re  Pynb. 

LnXEY  V.  AXTOBNEY-GBNBBiJi.  (a.) 

Charity -^Disposition — Trustees — Scheme    by   court   or 
sign-maniuil. 

Where  a  testator  gives  property  to  trustees  on  general 
charitable  tritsts,  but  indicates  no  definite  objects,  the 
proper  mode  of  carrying  out  the  objects  of  the  testator  is 
by  a  scheme  of  court  ark  not  by  sign-manual. 

This  was  a  summons  t>  determine  whether  the 
trusts  of  a  gift  of  the  ultimate  residue  of  a  testatrix's 
estate  (whion  the  court  had  previously  held  to  be  a 
good  trust  for  ohasitable  purposes)  should  be  carried 
out  by  a  scheme  under  the  court  or  by  the  king's 
sign-manual. 

The  facts  of  the  case  were  as  follows : 

By  her  will,  bearing  date  the  9th  of  September, 
1897,  SariJi  E.  Pyne  appointed  the  plaintiffs 
executors  and  trustees  thereof,  and  after  certain 
specific  devises  and  bequests,  gave  the  residue  of  her 
freehold  estates  and  all  her  leasehold  estates  (if  any) 
and  the  residue  of  her  personal  estate  to  her  trustees 
upon  trust  for  sale  and  conversion,  and  directed  that 

(a.)  Beportedby  J.  Abthxtb  Pbiob,  Esq.,  Barrister- 
at-Law. 
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after  payment  of  debts  and  funeral  and  testamentary 
expenses  tho  said  trustees  should  stand  possessed  of 
the  *'rdsidae  or  surplus  thereof  in  trust  for  suoh 
charitable  purposes  and  in  sooh  shares  and  proportions 
as  may  be  hereafter  set  forth  in  any  oodioil  or  oodioils 
to  this  my  will."  Testatrix  died  on  the  4th  of  May, 
1S9j,  and  the  will  was  duly  proved. 

MetJiold,  for  the  plaintiffs. — ^It  is  the  usual  praotioe 
in  these  cases  to  direot  a  scheme :  Moggridge  y.  Thack- 
wdl,  7  Ves.  36 ;  ^aice  t.  The  Archbishop  of  Canterbury , 
14  Ves.  364 ;  /n  re  White,  41  W.  E.  683,  [1893]  2 
Oh.  41. 

B,  J,  Parker,  for  the  Attorney-General. — Moggridge 
V.  Thackvoell  is  not  clear,  and  the  older  cases  are 
conflicting.  It  is  desirable  that  the  rights  of  the 
Orown  as  to  directing  a  scheme  by  sign-msnual,  and 
of  the  court  to  direct  a  scheoie  should  be  determined. 

[Bybne.  J.,  referred  to  Jn  re  Davis,  50  W.  B.  378, 
[1902]  1  Ch.  876.] 

Bybne,  J.  (after  stating  the  facts).— The  leading 
case  on  the  subject  is  Moggridge  ▼.  ThackwelL    There 
a  testatrix  gave  '*all  the  rest   and  residue  of  my 
personal  estate  unto  James  Viwton,  of  Olapton,  of 
Middlesex,  gentleman,  his  executors  and  adminis- 
trators, desiring    him    to  dispose    of   the  same  in 
such   charities  as  he  shall   think  fit,    recommend- 
ing    poor    clergymen    who    have    large    families 
and  good  character;    and  I  appoint  the  said  John 
Moggridge  and  Mr.  Yaston  before-mentioned  execu- 
tor ox  this  my  will ;  and  I  desire  Bobert  Woodford, 
of  Taplow,  Bucks,  Bsq.,  and  the  aforesaid  Bichard 
Wicherley  to  aid  and  assist  my  executors.*'    A  decree 
was  made  by  Lord  Thurlow  that  the  residue  of  the 
testatrix's  personal  estate  passed  by  her  will  and 
oueht  to  go  and  be  applied  in  charity,  regard  being 
had  to  clergymen  wiui  good  characters  and  large 
families,  according  to  the  recommendation   in  the 
will ;  and  that  the  master  should  approve  of  a  scheme 
to  effect  the  purposes  of  the  said  charity,  with  liberty 
for  the  parties  to  lay  a  scheme  before  him  for  that 
purpose.    The  case  was  brought  before  Lord  Bosslyn 
for  direotionB  on  the  master's  report,  and  ultimately 
before  Lord  Eldon,  who  considered  the  question  by 
what  means  the  general  charitable  intention  was  to 
be  carried  into  effect.    After  referring  to  cases  on 
the  question  of  the  construction  of  tiie  will.  Lord 
Bldon  says :  *'  These  cases  call  upon  me  to  say  that 
the  general  intention  of  the  testatrix,  who  seems  to 
have  been  saturated  and  satiated  with  the  idea  of 
charity,  and  yet  not  to  have  had  mind  enough  herscdf 
to  determine  upon  the   particular  objects,  was   to 
devote  her  property  to  charity;    and  according  to 
these  precedents  Yaston  was  only  the  means  and 
instrument   by  which  that   general   intention   was 
to  be  executed;  and  therefore  this  court  will  carry 
this  general  intention  into  effect."     He  goes  on: 
**  The  next  question,  by  what  means  that  Ib  to  be 
done,  is  a  most  difficult  question ;  for  it  being  estab- 
lished that  when  money  is  given  to  charity  generally 
or  indefinitely  without  trustees  or  objects  selected, 
the  kiog  as  parens  paMa  is  the  constitutionai  trustee, 
it  is  very  difficult  to  raise  a  solid  distinction  between 
an  original  gift  absolutely  indefinite  and  without 
qualification  and  a  case  in  whidi  by  matter  ex  post 
facto  the  gift  stands  before  the  court  in  consequence 
of  that  accident,  as  if  it  had  originally  been  given 
indefinitely,    without   any    means   for   carrying   it 
into    execution    prescribed.    All    I   can  say   upon 
it  is,  I  do  not  know  what  doctrine  could  be  laid  down 
that  would  not  be  met  by  some  authority  upon  this 
point ;  whether  the  proposition  is  that  the  Grown  is 
to  dispose  of  it,  or  we  master  by  a  scheme."    Then, 
after  roferring  to  authorities,  he  concludes :  **  There- 


fore I  rather  think  the  decree  is  ri^ht.    I  have  con- 
versed with  many  persons  upon  it.    I  have  great 
difficulty  in  my  own  mind,  and  have  found  great 
difficulty  in  the  mind  of  every  perron  I  have  con- 
sulted,   but   the    general    principle   thought   most 
reconcilable  to  the  cues  is,  that  when_  there  is  a 
general   indefinite   purpose    not  fixing  itself   upon 
any  object,  as  this  in  a  degree  does,  the  disposition  is 
in  the  king  by  sign-manual ;  but  where  the  execu- 
tion is  to  be  by  a  trustee  with  general  or  some  objects 
pointed  out,  then  the  court  will  take  the  administra- 
tion of  the  trust."    In  Paice  v.  The  Archbishop  of 
Canterbury  executors  were  appointed  and  the  gift 
was   "All  the  remainder  of  my  different  bequests 
I  give  and  bequeath  to  the  Arohteshop  of  Oanterbury 
and  the  Archbishop  of  York  for  the  time  being  in 
trust    lor   charitable   purposes,  and   anything   not 
specified  I  commit  to  the  disoretion  of  my  executors. 
That  is  to  my  mind  very  similar  to  the  gift  in  the  present 
case,  for  I  read  it  as  equivalent  to  a  gift  for  g^«^ 
charitable  purposes.     In  giving  judgment  the  Itoita 
Chancellor  (Lord  Eldon)  says :  **  Therefore,  after  the 
donation  to  be  made  by  the  executors  to  the  poor,  the 
extent  of   which  is   almost  unlimited,  the  general 
residue  is  to  go  to  charitable  purposes,  and  must  be 
the  subject  of  a  scheme  before  the  master.     Where 
the  bequest  is  to  trustees  for  charitable  purposes,  the 
disposition  must  be  in  that  mode;  but  where  the 
object  is  a  charily  without  a  trust  interposed,  it  must 
be  by  sign-manual.     That  is  the  distinction  which. 
I  adopted  in  the  case  of  Mogaridge  v.   Thadcwdi:* 
So  Lord  Eldon  explains  any  difficulty  which  might 
have  arisen  as  to  what  it  was  he  dedded  in  Moggridge 
V.  ThackwdL    1  think  the  present  is  a  case  in  which 
a  scheme  ought  to  be  directed. 
SoHdtors,  Alfred  Jonas  ;  Solicitor  for  the  Crown. 


Chan.  Biv.       ]  j)^^^  4^ 

Swinf en  Bady,  J.  J 

In  re  SiCTTHlBS. 
Wetmait  v.  Smythies.  (a.) 
Waa—Legcicy^Ademptian— Particular  purpose, 
A  teetator  gave  a  legacy  of  £600  to  his  great^iece;  by 
a  subsequent  sMement  Tie  settled  a  sum  of  £500  for  her 
benefit* 
HM,  thai  the  legacy  was  wo*  adeemed. 

Originating  summons. 

This  was  an  originating  summons  to  determine 
the  question  whether  a  legacy  of  £500  given  by  a 
codim  had  been  adeemed  by  a  subsequent  settlement 
by  the  testator  of  a  sum  of  £500  in  favour  of  the 
lesrateo. 

The  testator,  George  Smythies,  by  a  codicil  dated  the 
23rd  of  June,  1896,  bequeathed  a  legacy  to  his  great- 
niece  as  follows:  "Igiveand  bequeath  to  Mrs.Georgina 
Sophia  SmyUiies  the  legacy  or  sum  of  £500  free  of  all 
estate  or  other  duty,  in  trust  for  my  great-niece,  Bva 
Marion  Smythies,  for  her  own  sole  use  and  b«iefit, 
and  I  direct  that  such  legacy  shall  be  paid  to  the 
said  Eva  Marion  Smythies  either  in  whole  or  in  part 
at  such  time  or  times  and  in  such  manner  as  the 
said  Georgina  Sophia  Smy^es  may  in  her  disoretion 
think  fit." 

By  a  settlement  dated  the  24th  of  October,  1900, 
and  made  between  the  testator  of  the  one  part,  and 
Qeprgina  Sophia  Smythies  of  the  other  part,  it  wis 

(a.)  Beported  by  PAitl  StbioKLAITD,  Esq.,  Barrister- 
at-Law. 
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provided  that  the  aaid  Georffina  Sophia  Smyihiee 
ahonld  retain  a  sum  of  £500  in  tmst  to  invest  the 
same  and  to  pay  or  apply  the  inoome  aridnff  th^e- 
ifom  to  or  towards  we  midntenanoe,  eduoahon,  and 
benefit  of  Bva  Marion  Smythies  nntil  die  should 
attain  the  age  of  twenty^four  years  or  marry 
under  that  age,  and  on  her  attaining  that  age  or 
marrying  to  pay  the  principal  to  her. 
The  testator  died  on  the  18th  of  December,  1900. 

Clart,  for  the  exeontonu 

Eon.  Frank  BuiBsU,  for  the  residuary  legatees. 

BrinUm,  for  the  great- niece  and  her  trostee. 

SwiNFBN  Eady,  J.,  in  giving  judgment,  said :  As 
the  testator  was  not  inlocoparmHs  to  his  great-niece, 
thelesaoyis  not  adeemed  unlese  it  appears  on  the 
lace  ox  the  codicil  to  h»ve  been  given  for  a  particular 
purposOi  [His  lordship  referrSd  to  the  cases  of  Pank- 
hunt  V.  Hotffdly  19  W.  B.  312,  L.  B.  6  Oh.  App.  136. 
138;  and  In  re  Pollock,  28  Oh.  D.  552,  at  p.  556,  33 
W.  B.  Dig.  242  ]  A  mere  general  legacy  to  A.  for  the 
benefit  of  B.,  an  infant,  is  not  given  for  a  particular 
purpose  within  the  rule.  The  legacy  in  question  is 
not  for  a  particular  purpose.  The  legacy  is  therefore 
not  adeemed* 

Solicitors,  Ohetier  &Oo;  Hewlett,  Btrch-Beynardeon, 
^  BuchnUl. 


] 


Nov.  3. 


E.  B.  Div. 

(Lord  Alverstone,  L.O.J.,  and 

Wills  and  Ohannell,  JJ.) 

Bbz  v.  Jitstiobs  of  the  Tbwkbsbttby  Division 
OF  Gloitobstesshibb.  (a.) 

Poor  laux — Bating — Appeal  to  epecidl  ieseicna — Notice  of 
appeal  to  parish  council — Parochial  Assessment  Act, 
1836  (fi  £1  Wm.  4,  c.  96),  a.  ^—Local  GovemTnent 
Act.  1894  (56  <fe  57  Vict.  c.  73),  «.  6,  suh-section  I  ; 
s,  52,  sub-section  5. 

In  (dl  oases  where  an  appeal  is  made  under  section  6  of 
the  Parochial  Assessment  Act,  1836,  to  special  sessions 
against  a  poor  rate  made  in  a  rural  parish  having  a 
parish  council,  it  is,  since  the  passing  of  the  Local 
Oovemment  Act,  1894,  a  condition  precedent  that  notice 
of  appeal  should  have  been  given  to  the  parish  counciL 

Bule  for  a  mandamus  to  justices  of  the  Tewkesbury 
Division  of  Gloucestershire  calling  upon  them  to  hold 
a  npedal  sessions  and  hear  a  ratiog  appeaL 

On  the  17th  of  October,  1901,  a  poor  rate  was  made 
and  published  by  the  overseers  of  tne  parish  of  Leigh, 
whum  is  a  rural  parish  ha vinff  a  parish  council,  wherein 
William  Clifford  wis  rated  in  respect  of  the  Swan 
Inn. 

Clifford  gave  notice  of  objection  to  the  valuation 
list  to  the  assessment  committee,  but  they  refused 
to  give  any  relief  in  respect  of  the  mattnr  of  the 
objection. 

Clifford  then  caused  notice  of  appeal  to  the  special 
sessions  against  the  rate  to  be  s^nred  on  the  assess- 
ment committee  and  on  the  overseers  of  the  parish. 

On  the  12th  of  June,  1902,  the  appeal  came  on  for 
hearing,  when  counsel  for  the  assessment  committee, 
who  appeared  as  respondents,  objected  that  tiie 
justices  had  no  jurisdiction  to  hear  the  appeal,  on 
the  ground  that  it  was  a  condition  precedent  to  the 

^a.)  Beported  byB.  G.  Stillwell  Esq.,  Barrister- 
at-I«kw, 


hearing  of  the  appeal  that  the  parish  council  should 
be  served  with  notice  of  the  appeal,  which  had  not 
been  done. 

The  justices  upheld  the  objection  and  dismissed  the 
appeaL 

The  appellant  thereupon  obtained  a  rule  nisi  for  a 
mandamus* 

0,  F,  VacheU  shewed  cause. — It  is,  since  the  pass- 
ing of  the  Local  Government  Act,  1894,  a  condition 
precedent  to  the  hearing  of  an  appeal  at  special 
sessions  against  a  poor  rate  made  m  a  rural  parish 
havinff  a  parish  council  that  notice  of  the  appeal 
should  have  been  served  by  the  appellant  on  the 
parish  council.  By  section  6  of  the  Parochial  Assess- 
ment Act,  1836,  the  justices  are  to  hold  four  special 
sessions  in  the  year  for  hearing  appeals  against  rates, 
and  at  such  sessions  they  are  to  hear  and  determine 
all  objections  to  any  rate,  provided  that  "  no  such 
objection  shall  be  inquired  into  bv  the  said  justices  in 
special  session  unless  notice  of  such  objection  in 
writing  under  the  hand  of  the  complainant  shall  have 
been  given  seven  days  at  least  before  the  day  appointed 
for  such  special  session  to  the  collector,  overseers,  or 
other  persons  by  whom  such  rate  was  made."  Then 
by  the  Local  Government  Act,  1894|  it  was  provided 
by  section  6,  sub-section  1,  that  upon  the  parish 
oouncU  of  a  rural  parish  coming  into  office  there 
should  be  transferred  to  it  "  the  powers,  duties,  and 
liabilities  of  the  overseers,  or  of  the  churchwardens 
and  overseers  of  the  parish  with  respect  to  •  •  • 
(i.)  appeals  or  objections  by  them  in  respect  of  the 
valuation  list,  or  appeals  in  respect  of  the  poor  rate*" 
Beg.  V.  De  Grey,  48  W.  B.  348,  [1900]  1  Q.  B,  521,  is 
distinguishable  from  the  present  case,  as  in  the  former 
the  appeal  was  not  to  special  sessions  but  to  quarter 
sessions :  see  17  Qt^o,  2,  c.  38,  s.  4.  In  Beg»  v.  Justices 
of  Kent,  80  L.  T.  Bep.  622,  47  W.  B.  Dig.  108,  it  was 
held  that  notice  to  the  parish  council  was  necessary. 

He  also'dted  Beg.  v.  The  Justices  of  Surrey,  29 
W.  B.  260,  6  a  B.  D.  100,  and  Beg  v.  The  Justices  of 
Salop  and  Wood,  12  Times  L.  B.  526. 

Brook  Litde,  in  support  of  the  rule.— The  fact  that  an 
appellant  has  under  section  6  of  the  Act  of  1836  to  give 
notice  of  appeal  to  the  overseers  doesnot  constitute  tiiat 
obligation  a  power,  duty,  or  liability  of  the  overseers. 
Section  6  of  the  Act  of  1894,  therefore,  does  not  sub- 
stitute the  parish  council  for  the  overseers  as  the 
persons  on  whom  notice  of  appeal  should  be  served. 
The  expression  ''parish  council"  must  not  be  read 
into  section  6  of  the  Act  of  1836  in  place  of  the  words 
'*  oollector,  overseers,  or  other  persons  by  whom  the 
rate  is  made."  To  do  so  would  involve  an  absurdity, 
as  the  overseers  still  have  to  make  a  rate;  the  parish 
ooundl  have  no  power  to  do  so.  The  Legislature 
never  intended  vach  a  thing.  "  Overseers  "  can  only 
be  read  as  referring  to  the  parish  council  where  some 
"  lialnlitv  "  of  the  overseers  has  been  transferred  to 
theparish  council. 

He  referred  to  Beg.  v.  Trafford,  15  Q.  B.  200,  and 
Beg.  V.  Uyre,  5  W.  B.  55,  6  B.  &.B.  992. 

Lord  Alvbbstone,  L.O.J. — Li  this  case  a  rule  for 
a  mandamus  was  obtained  calling  upon  the  justices 
to  hold  a  special  session  and  hear  a  rating  appeaL 
The  principal  question  we  have  to  consider  is  whether 
it  is  necessary  that  notice  of  appeal  should  have  been 
given  to  the  parish  council. 

Counsel  in  support  of  the  rule  contended,  firstiy, 
that  even  if  the  Tiocal  Government  Act,  1894,  had 
not  been  passed,  the  justices  in  session  would  stiU 
have  been  bound  to  hear  and  adjourn  the  appeal, 
because  the  provision  in  section  4  of  the  Poor 
BeUef    Act,    1743    (17    Geo,    2,     c    88),    as    to 
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VoL  M. 


Tboxavs  (Apfxllaht)  «•  HoDKnrsov  (RsspoivDKirr). 


High  Goxtbt. 


EElOH  GOUBT. 


•djourniiig  wliere  rMMnuiUe  notioe  has  not 
been  siTon  mnat  be  taken  to  haTe  been  imported 
into  tioe  Pazodhial  AMeeament  Act,  1836.  In  my 
opinion  the  Aot  of  1836  was  intended  to  gire  a 
special  remedy  with  special  limitations.  The 
laognaffeof  the  proviso  is  distinct.  The  justices  are 
to  hold  four  special  sessioos  in 'the  year  for  the 
hearing  of  appeius  and  objections  to  rates,  "  Provided 
always,  that  no  soch  objection  shall  be  inquired  into 
by  the  said  justices  .  .  •  unless  notice  of  such 
ODJection  in  writing  nnder  the  hand  of  the  com- 
plainant shall  have  been  given  seven  days  at  least 
before  the  day  appointed  for  sach  special  session,**  to 
the  overseers.  It  is  too  late  now  to  suggest  that, 
although  the  justices  are  not  to  inquire  into  such  an 
objection,  they  are  bound  to  enter  and  adjourn  the 
appeal. 

Secondly,  it  was  contended  that  even  if  notice  to 
the  overseers  was  necessary  before  the  Act  of  1894,  it 
need  not  now  be  eiven  to  the  parish  oounoU.  Section 
6,  sub-section  1  (c),  of  the  Act  of  1894  provides  that 
upon  a  parish  council  coming  into  ofifice  there  shall 
be  tnuuferred  to  it  ''The  powers,  duties,  and 
liabilities  of  the  overseers  •  •  .  of  the  parish  with 
respect  to  (i.)  appeals  or  objections  by  them  in  respect 
of  the  valuation  list,  or  appeals  in  revpect  of  the  poor 
rate,  or  county  rate,  or  the  basis  of  the  county  rate." 
It  is  difficult  to  see  why  these  words  do  not  molude, 
with  respect  to  appeals  and  objections,  the  duty  of  the 
overseers  to  maintain  the  correctness  of  the  rate.  There 
may'no'doubt  be  duties  which  are  not  transferred,  but 
in  my  opinion  this  particular  duty  was  so  transferred. 
I  think  that  it  was  intended  by  that  section  that  the 
parish  cbundl  should  have  a  voice  in  saying  whether 
an  appeal  should  be  resisted.  Then,  by  section  52, 
sub-section  5,  it  is  provided  that  **  All  enactments  in 
aoy  Aot,  whether  general  or  local  and  personal, 
relating  to  auy  powers,  duties,  or  liabilities  trans- 
ferred by  this  Act  to  a  parish  council  •  •  .  from 
justices,  or  the  vestry,  or  overseers,  or  church- 
wardens and  overseers,"  are  to  be  construed  as  if 
any  reference  therein  to  justices  or  to  the  vestry, 
or  to  the  overseers,  or  to  the  churchwardens 
and  overseers  referred  to  the  parish  counciL 
It  seems  to  me  to  be  obvious,  from  the  general 
words  here  used  that  thev  are  meant  to  apply  in  all 
cases  where  it  can  reasonably  be  said  that  ^e  duties 
transferred  are  duties  in  which  the  parish  council  are 
interested.  If  the  duty  of  maintaining  the  correct- 
ness of  the  rates  is  one  of  the  duties  transferred,  it  is 
dear  that  it  is  one  which  relates  to  the  powers  cd  the 
parish  coundl.  I  think  that  under  the  provisions  of 
section  6  of  the  Act  of  1836,  and  of  section  6  of  the 
Act  of  1^94,  notice  should  have  been  given  to  the 
parish  council.  Tiiis  rule  must  therefore  be  dis- 
charged. 

Wii<L8,  J. — I  am  of  the  same  opinion. 

CHAmrELL,  J.^I  also  agree. 

RtUe  dxBcharged, 

Solidtors  for  the  justices,  Badham  &  Oomim,  for 
BrooJcea  db  Badham,  Tewkesbury. 

Solidtors  for  the  prosecutor.  Peacock  &  Ooddard, 
lor  Arthur  Lamh,  Ohdtenham. 


E.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [  Nov.  3. 

Wills  and  Ghannell,  JJ.)      ) 

TBOlfAVS  [AppeUant)  v,  Hodkikson {Respondent),  (a.) 

Gaminff — Betting — Place  vBed/or  betting — Bar  qfpublic~ 
houee—BeUing  Act,  1853  (16  &  17  Vict.  c.  119),  «.  3. 

A  booJcmaker  vxu  in  Vie  habit  offrtijwenting  the.  bar  of 
a  lieented  house  at  certain  hours  /or  the  purpose  of  there 
carrying  on  a  ready~money  betting  business  tinth  persona 
who  resorted  thereto,  and  who  knew  that  he  carried  on 
such  business  there.  The  carrying  on  of  this  business 
was  also  known  to  the  landlord,  and  pursued  under  some 
arrangement  or  understanding  unth  him. 

Held,  thai  the  bookmaker  used  the  bar  for  the  purpose 
of  betting  with  persons  resorting  tfiereto,  contrary  to  the 
provisions  of  section  So/ the  Betting  Act^  1853. 

Belton  V.  Busby,  47  W.  R.  636,  [1899]  2  Q.  B.  380, 
approved  andfoUowed* 

Case  stated. 

At  a  petty  sesdons  held  at  Old  Hill,  in  the  county 
of  Stam>rd,  two  informations  were  preferred  against 
the  appdlant  by  the  respondent  Hodfinson 
(inspector  of  police)  that  the  appellant  on  the  26tii 
and  31st  days  of  March,  1902,  at  Gradley  Heath,  in 
the  county  of  Stafford,  beins  a  person  using  the 
Bailway  Inn,  Oradley  Heath,  did  unlawfully  use  the 
same  for  the  purpose  of  betting  with  persons  resorting 
thereto,  contrary  to  section  3  of  16  &  17  Vict,  c  119 
(the  Betting  Act,  1853). 

At  the  same  court  four  informations  were  also  pre- 
ferred by  the  respondent  that  one  Thomas  Insull,  on 
the  26th  and  3lit  of  Mfux>h  and  on  the  Ist  and  5th  of 
April,  1902,  did  at  the  Bailway  Inn  commit  offences 
against  section  3  of  the  same  Act  similar  to  the 
(fences  preferred  against  the  appellant,  and  four 
informations  were  also  preferred  at  the  same  court 
by  the  respondeot  against  ooe  Thomas  Scriven  for 
permitting  the  Bailway  Inn  to  be  opened,  kept,  and 
used  for  tue  purpose  of  betting  on  certain  events  and 
contiugendes  of  and  relating  to  certain  horse-radng, 
contrary  to  section  3  of  the  same  Act. 

These  informations  against  the  appellant  and 
Scriven  and  Insull  were  (at  the  request  of  the 
defendants)  heard  together  in  the  month  of  April, 
1902,  when  the  justices  convicted  each  of  the 
defendants,  and  fined  the  appellant  £200  and  costs, 
Soriven  £100  and  costs,  and  Insull  £25  and  costs. 

Upon  the  hearing  of  the  informations  the  following 
facts  were  proved  or  admitted* 

Thomas  Scriven  was  occupier  and  proprietor  of  the 
Bailway  Inn,  a  fully-licensed  house,  in  which  among 
otiber  rooms  was  a  room  known  as  the  bar  or  taproom, 
to  which  customers  of  the  hotd  as  such  had  access, 
and  Soriven  was  the  person  licensed  in  respect  thereof* 
The  appdlant  was  a  ready-money  profesdonal  book- 
maker, and  Insull  was  a  dark  employed  by  the 
appdlant  in  his  said  business. 

The  appellant  was  on  the  26th  of  Maidi,  1902, 
from  about  the  hour  of  1p.m.  until  about  2.80  p.m., 
at  the  Bailway  Inn,  ana  his  derk  Insull  wis  also 
there.  The  appellant  was  for  part  only  of  sudi  time 
present  in  the  bar  or  taproom  of  the  hotel,  but  his 
derk  Insull  was  there  present  during  the  whole  of 
such  time.  The  appdlant  and  Insull  went  to  the  bar 
or  taproom  for  the  purpose  of  making,  and  eadi  of 
them  there  made  ready-money  bets  with  persons 
resorting  thereto,  and  Insull  in  so  acting  wis  acting 
for  and  on  bdialf  of  the  appdlant,  the  payments — 


(a.)  Beported  by  B.  G.  Stillwxll,  Esq., 
at-Law. 
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being  winnings  on  bets  made  on  some  former 
occMions — were  then  made  by  tilie  appellant  to 
applioants  in  the  bar  or  taproom  of  the  inn  after 
referring  to  a  certain  book  in  his  possession. 

The  appellant  and  Insnll  were  on  the  31st  of  Marob, 
from  about  1.30  p.m.  to  2  p.m.,  in  the  bar  or  tap- 
room. Ba3h  of  them  went  to  the  bar  or  taproom  for 
the  purpose  of  making  ready-money  bets  with  personi 
resoitiag  thereto.  Beady-money  bets  were  there  made 
by  Iniull.  and  payment  being  winnings  on  a  bet 
made  on  the  preoedlng  day  with  Insull  was  there  made 
by  the  appeUant,  and  such  bets  and  payments  were 
made  by  Insull  acting  for  and  on  belalf  of  the 
appellant. 

The  appellant  was  in  the  habit  of  frequenting  the 
inn  for  the  purpose  of  there  oarrying  on,  and  he 
carried  on  in  the  bar  or  taproom  thereof  at  stated 
hours,  a  ready-money  betting  bosmeis  with  persons 
resorting  thereto,  the  carrying  on  of  which  in  the  bar 
or  taproom  was  known  to  such  persons,  and  was 
known  to  and  pursued  under  some  arrangement  or 
understanding  come  to  with  Thomas  Soriyeu,  the 
landlord. 

At  the  hearing  before  the  justioes  no  evidence  was 
giyen  that  the  appellant  when  at  the  inn  obtained 
refreshments  or  used  the  house  for  that  purpose  or 
was  a  customer  thereof,  nor  did  it  appear  that  the 
app«llant  had  any  interest  in  the  Bail  way  Inn  or  the 
business  of  the  inn,  or  that  he  had  any  control  over  or 
took  any  part  of  the  management  of  the  inn,  or 
that  in  the  bettinRr  business  carried  on  in  the  bar  or 
taproom  he  occupied  any  specific  part  of  the  bar  or 
taproom. 

On  the  part  of  the  appellant  it  was  contended  that 
he  could  not  be  convicted  on  the  grounds  that  the  bar 
or  taproom  was  not  a  *'  place  "  within  the  meaning  of 
16  &  17  Vict.  c.  119,  and  that  the  use  of  the  bar  or 
taproom  by  the  appellant  was  not  a  user  by  him 
thereof  for  the  purpose  of  betting  with  persons 
resorting  thereto  within  the  meaning  of  that  Act. 

The  following  cases  were  called  to  the  attention  of 
ihp  juiticee :  Powell  v.  Kempton  Park  Bacecourse  Co,^ 
47  W.  B.  585,  [1899]  A.  C.  U3;  Bdton  ▼.  Bushy,  47 
W.  B.  636,  [1899]  2  Q.  B.  380. 

The  justices,  acting  on  the  authority  of  Belion  v. 
Btuiby,  were  of  opinion  and  held  that  such  bar  was  a 
'<  place,"  and  that  the  appellant's  actions  amounted 
to  a  user  of  the  same  for  the  purpose  of  betting, 
contrary  to  the  provisions  of  section  3  of  that  Act, 
and  they  convicted  the  appellant.  From  this  decision 
the  appellant  now  appealed. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices,  upon  the  above  statement  of 
facts,  came  to  a  correct  decision  in  point  of  law. 

O.  H,  Stutfleid,  for  the  appellant.— The  deoision  of 
the  justices  was  wrong.  They  did  not  find  that  the 
appellant  had  any  control  of,  or  that  he  was  owner  or 
occupier  of  the  bar  or  part  of  the  bar  or  of  the  place 
so  as  to  bring  him  within  the  meaning  of  the  Act. 
The  person  "  using  the  same  "  means  a  person  who  is 
in  control  and  occupation  of  the  place  using  the  same. 
In  the  present  case  the  appellant  was  neither  owner 
nor  occupier,  nor  was  he  a  person  in  control  and 
occupation  of  this  bar  or  taproom,  and  not  being  so,  he 
cannot  be  convicted  as  a  person  using  the  same :  vide 
judgment  of  Lord  Halsbury,  L.U.,  in  Powell  v. 
Kempton  Park  Bacecourse  Go.  Standing  by  while  the 
betting  is  takiog  place  does  not  briog  a  person  within 
the  Act  so  as  to  make  him  a  "  person  uting  the  place  ** 
within  the  meaning  of  the  Act  The  appellant  was 
present  merely  as  an  ordinary  customer.  In  the  case 
of  BeUon  v.  Btiaby  there  was  much  stronger  evidence 
of  a  contract  and  of  a  user  than  in  the  {>reient  case. 
In  that  case  the  defendant  had  the  permission  of  the 


landlord  to  use  the  bar  for  his  betting  business.  In 
the  present  case  the  appeUant  ought  not  to  be  con- 
victed as  there  is  no  evidence  that  he  was  in  any  way 
in  possession,  occupation,  or  control  of  the  place. 

W,  Shakespeare^  for  the  respondont,  was  not  called 
upon. 

Lord  Alyebstonb,  L.C.J. — In  this  case,  counsel 
for  the  appellant  was  not  in  a  position  to  dispute  that 
the  bar  of  this  public-house  was  a  **  place  "  within 
the  meaning  of  the  Act,  but  he  contended  that 
because  the  appellant  had  not  been  proved  to  have 
had  a  distinct  license  from  the  landlord  of  the  house, 
he,  therefore,  had  no  interest  in  the  house,  and  ought 
not  to  be  convicted.  It  seems  to  me,  however,  that 
apart  from  the  decision  in  the  case  of  BeUon  v.  Busby 
the  facts  found  by  the  magistrates  in  the  present  case 
bring  it  within  the  rule  laid  dotni  by  this  court,  that 
if  it  ii  found  that  a  person  is  using  a  place  within  the 
meaning  of  the  Act  for  the  purpose  of  carrying  on 
his  betting  business,  then  the  case  does  not  come 
within  the  rule  laid  down  in  the  case  of  Powell  v. 
Kempton  Park  Baeecourse  Co.  In  the  present  case 
the  magistrates  have  found  that  the  appellant  was  in 
the  habit  of  frequenting  the  inn  for  the  purpose  of  there 
carrying  on,  and  that  he  did  carry  on,  in  the  bar  or  tap- 
room thereof,  a  ready-money  betting  business  with 
persons  who  resorted  tiieret  j  for  such  purpose,  and  that 
the  carrying  on  of  such  business  was  known  to  and 
pursued  under  some  arrangement  with  the  landlord. 
In  my  opinion  such  statement  of  faot«  ponclusively 
shows  that  a  breach  of  the  statute  took  place.  The 
decision  in  BeUon  v.  Bushy  was  upon  similar  facts  to 
those  in  the  present  case,  and  is  an  authority  to  show 
that  this  ruling  is  a  proper  one  upon  such  facts.  I 
therefore  think  that  the  conviction  in  this  case  was 
right,  and  that  this  appeal  ought  to  be  dismissed. 

Wills,  J.— I  am  of  the  same  opinion.  I  also  think 
that  the  decision  in  the  case  of  Belion  v.  Bushy  was 
right.  The  mere  fact  that  the  appellant  in  this  case 
did  not  take  any  refreshment  does  not  seem  to  me  to 
be  a  cardinal  fact. 

Ghannbll,  J. — I  also  am  of  the  same  opinion. 
The  facts  found  in  this  case  clearly  show  that  this 
place  was  used  by  the  appellant  as  if  it  were  a  betting 
office,  which,  according  to  the  test  laid  down  in  the 
case  of  Powell  v.  Kempton  Park  Baeecourse  Oo.f  is 
sufficient  to  bring  the  case  within  the  Act. 

Conviction  affirmed  and  appeal  dismissed. 

Solicitors  for  appellant,  Judge  &  Priestley,  for  Philip 
Baker  &  Co,,  Bihnmgham. 

Solicitors  for  respondent,  Wainwright  <b  Go »  for 
J.  W.  CVtttou;,  Brierley  HiU. 


288 


THE  WEEKLY  REPORTER. 


[Feb.  28, 1906.] 


Vol.  LI. 


High  Cottbt. 


In  bb  Saucon. 


HiaH  Ck»UBT. 


nsr  BANKEUPTOY. 


E.  B.Div.    ) 
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Deo.  3. 


In  re  Salmon. 
parte  Thb  Tbustbx. 


Bankruptcy — Mortgage  reserving  right  of  consolidation — 
Suhsequmt  mortgages  of  same  property — Third  mort- 
gage including  dher  property  ^Conveyancing  Act, 
1881  (44  rC?  45  Vict,  c  41),  s.  17. 

The  provisions  of  section  17  of  the  Conveyancing  Act, 
1881,  enabling  a  mortgagor  to  redeem  one  mortgage  witJi- 
out  redeeming  other  mortgages  made  by  him,  only  applies 
where  there  are  several  mortgages  on  different  properties 
of  the  same  mortgagor. 

Where  a  first  mortgage  contains  a  proviso  excluding 
the  operation  of  section  17,  that  proviso  is  to  be  applied 
to  subsequent  mortgages  by  the  same  mortgagorf  though 
they  may  not  contain  similar  provisions. 

Motion  by  the  trustee  in  the  bankniptoy  of  B.  H. 
Salmon  for  a  deolaration  that  he  was  entitled  to 
redeem  the  property  comprised  in  a  mortgage  dated 
the  23rd  of  February,  1901,  withoat  redeeming  two 
other  mortgages  dated  the  9th  of  May,  1883,  and  the 
19^1  of  Maro^  1900. 

On  the  9th  of  May,  1883,  the  bankrupt  executed  a 
first  mortgage  of  a  freehold  house,  which  contained  a 
proviso  that  the  mortgagor  or  any  person  taking  title 
under  him  shbuld  not,  *'  in  respect  of  the  redemption 
of  the  mortgage  hereby  created,  have  or  be  entitled 
to  any  of  the  powers  expressed  to  be  conferred  on  a 
mortgagor  by  section  17  of  the  Oonveyancing  Act, 
1881." 

On  the  19th  of  March,  1900,  the  bankrupt  executed 
a  second  mortgage  of  the  same  premises  to  the  respon- 
dents to  the  present  application ;  and  on  the  2STa  of 
Fe^nary,  1901,  he  executed  another  mortgage  on  the 
same  house,  an  annuity,  and  a  poUcy  of  insurance  on 
his  life  to  a  third  party.  Neither  the  second  or 
third  mortgages  contained  any  proviso  excluding 
the  operation  of  section  17  of  the  Oonveyandng  Act, 
1881. 

A  receiving  order  was  made  against  Salmon  on 
the  24th  of  July,  1901,  and  he  was  subsequently 
adjudicated  banlmipt. 

By  two  indentures,  dated  respectively  the  11th  and 
18th  of  August,  1902,  the  first  and  third  mortgages 
were  transferred  to  the  respondents,  the  second 
mortgagees. 

The  trustee  in  the  bankruptcy  now  claimed  to 
redeem  the  third  mortgage  without  redeeming  the 
first  and  second. 

Hansen,  for  the  trustee. — By  section  17  of  the  Oon- 
veyancing Act,  1881,  a  mortgagor  seeking  to  redeem 
any  one  mortgage  is  entitled  to  do  so "  without 
paying  any  money  due  under  any  separate  mortgage 
made  oy  him  or  by  any  person  through  whom  he 
daims,  on  property  other  tlian  that  comprised  in  the 
mortgage  which  he  seeks  to  redeem."  In  the  present 
case  that  section  is  only  excluded  by  the  proviso  in 
the  first  mortgage,  which  must  be  limited  to  the 
property  comprised  in  that  mori^age,  and  cannot 
extend  to  the  other  mortgages,  which  comprise 
other  property. 

He  cited  Farmer  v.  PiU,  50  W.  B.  453,  [1902]  1  Oh, 
954. 

Clauson,  for  the  respondents. — Section  17  has  no 
application  to  the  present  case ;  it  is  limited  to  cases 

(a.)  Beported  by  P.  M.  Fbakokb,  Esq.,  Barrister- 
at-Law. 


where   there   are    several   mortgages    on    differen 
properties  of  the  same    mortgagor.     Further,    the 
proviso  in  the  first  mortgage  expressly  exdudas  the 
operation  of  that  section. 

He  dted  Fledge  y.  White,  44  W.  B.  453,  [1896] 
A.  0.  187. 

EanseU  replied. 

Wright,  J. — It  seems  to  me  that  section  17  of  the 
QouYeysakciag  Act,  1881,  does  not  apply  to  a  case 
like  this,  but  only  to  cases  where  there  are  several 
mortgages,  each  on  different  properties  of  the  same 
mortgagor.  I  think  the  language  of  the  section 
indicates  that  intention,  and  it  seems  to  me  that  that 
view  is  borne  out  by  sections  1  and  2.  Moreover,  in 
this  case  the  first  mortgage  contains  a  clause  which 
reserves  the  right  of  consolidation,  an  express  con- 
tract excluding  the  operation  of  section  17.  It  hat 
been  argued  tfettt  that  clause  shouM  be  limited  to  the 
property  comprised  in  the  first  mortgage,  but,  in  my 
view,  if  that  contract  were  to  be  confined  to  tiie  first 
mori^ase  it  would  have  no  effect  at  all,  because  it  is 
impossible  to  give  any  effect  to  it  until  other  mortoagee 
come  into  existence  to  whidi  it  can  be  applie£  In 
my  judgment  there  is  nothing  here  to  exdfude  either 
the  second  or  the  third  mortgage  from  the  operation 
of  the  proviso  in  the  first,  and  the  respond^ts,  there- 
fore, by  virtue  of  that  contract,  have  expressly 
reserved  to  them  the  right  to  consolidate  all  three 
mortgages.  It  must  follow,  then,  that  the  trustee 
caunot  redeem  the  third  mori^sge  without  redeeming^ 
the  first  and  second  as  well. 

Application  dismissed.      The  order  dismissing  the 

rfication  was,  by  consent  of  the  trustee,  drawn  up  in 
common  form  of  a  foreclosure  Judgrnent 

SoUdton  for  the  trustee,  Simpson  &  OtUlingfard. 

Solicitors  for  the  respondent,  CoUyer'Bridow  &  Co, 
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9nb9  iSoumd 

{From  the  Supreme  Court  of  Canada,) 

Nov.  13. 

Thb  Impbbial  Bank  of  Oakada  v.  The  Bank  of 
Hamilton,  (a.) 

Banker — Cheque — Certificaium^Frauduleni  aUeration 
of  amouni~-Negligencie — Notice  to  hank  giving  credit — 
Mistake  of  facte — Actual  knowledge. 

A  cheque  for  a  epecified  $um  draum  upon  the  Bank  of 
ff,  woe  certified  by  that  hank,  hut  was  aftertvarde 
frauduUnily  altered  hy  the  dratver  to  a  larger  amount 
than  that  for  which  originally  drawn  and  certified^  and 
woe  paid  by  him  into  hie  ciceount  at  anotiher  hank,  which 
gave  him  credit  for  the  larger  amount  andpaeeed  the  cheque 
eo  aUered  through  the  clearing  houee  in  the  usual  way, 
and  obtained  payment  thereof  from  the  Bank  of  H,  The 
Bank  of  H,  were  not  actually  aware  of  the  fraud  at  the 
time  of  payment,  but  ascertained  it  from  their  books  next 
day,  when  they  required  repayment  of  the  increase  from 
the  other  bank. 

Held,  that  as  the  money  was  honestly  paid  by  the  Bank 
of  H.  under  a  mistake  of  fads,  it  could  be  recovered  betck, 
there  being  no  negligence  or  want  of  notice  toprefudice 
this  right. 

Appeal  from  the  Sapreme  Ooiirt  of  Oanada. 
Xho  f  Mto  are  given  in  their  lordihipa*  judgment 

Blake,  K.C.,  and  BucknUl,  K.C.  (both  of  Colonial 
bar),  for  the  appellants. 

Sir  R  Beid,  K.C.,  and  Douglas,  K.C.  (of  Colonial 
bar),  for  the  zeapondents. 

l^e  jadffment  of  their  lordihipa  (Lordi  Mao- 
HAGHTXN,  AOBBBTSON,  and  LiNDiiBY,  and  Sir  Abthua 
Wilson)  was  delivered  by 

liord  LiNDUBY. — ^The  question  raised  by  this  appeal 
is  whether  the  Bank  of  Hamilton  is  entitled  to 
recover  from  the  Imperial  Bank  of  Canada  a  sum  of 
495  dollars  paid  to  it  in  respect  of  a  cheqne  under  the 
following  circumstances : 

One  Bauer  was  a  customer  of  the  Bank  of  Hamilton, 
and  he  drew  a  cheque  upon  that  bank  for  five  dollars. 
The  word .  five  was  written  and  a  considerable  space 
was  left  between  that  word  and  the  next  words 
printed  on  the  cheque.  The  cheque  wis  dated  the 
25th  of  January,  1897,  and  on  that  day  Bauer  took  it 
to  the  Bank  of  Hamilton  and  got  it  marked  or 
certified  with  the  bank's  stamp ;  he  then  took  it  away 
with  him.  The  efiSBCt  of  this  markinff  or  certifying 
was  examined  and  explained  by  this  Board  in  Cfaden 
V.  Newfoundland  Savings  Bank,  [1899]  A.  C.  281, 
at  p.  285,  47  W.  E.  Dig.  9.  The  effect  was  to 
^  give  the  cheque  additional  currency  by  showing 
on  its  face  that  it  was  drawn  in  good  faith  on 
funds  sufficient  to  meet  its  payment,  and  by 
addmg  to  the  credit  of  Bauer  who  drew  it  the 
ocedit  of  the  Bank  of  Hamilton  on  which  it  was 
drawn.  The  cheque  was  a  good  cheque  for  five 
dollars,  and  if  it  had  not  been  altered  the  Bank  of 
Hamilton  would  have  paid  it  as  a  matter  of  course 
and  no  difficulty  would  have  arisen.  But  after  Bauer 
had  got  it  marked,  he  wrote  in  the  word  "  hundred  " 
afser  the  word  five.  The  cheque  then  appeared  to  be 
a  certified  dbeque  for  500  dollars.  There  can  be  no 
doubt  that  the  condition  of  the  cheque  when  certified 
afforded  opportonity  for  this  fraudulent  alteration; 
and  if  the  principle  laid  down  in  Young  v.  Orote,  4 
Bing.  253,  could  still  be  acted  upon,  the  Bank  of 

(a.)  Reported  by  C.  H.  Okafton,  Esq.,  Barrister- 
at-Law. 


Hamilton  would  as  between  themselves  and  an  inno- 
cent hdder  for  value  be  estopped  from  denying  that 
the  cheque  was  a  certified  oneque  for  500  dollars. 
But  after  the  decision  of  the  House  of  Lords  hi 
Scholfidd  V.  Earl  of  Londesborough,  45  W.  B.  124, 
[1896]  A*  C.  514,  it  was  hopeless  to  contend 
that  hy  the  law  of  Bngland  the  Bank  of  Hamilton 
was  not  at  liberty  to  prove  that  the  cheque 
had  been  fraudulently  altered  after  it  had  been 
certified  by  the  bank.  Whether  the  French  law  which 
prevails  in  Lower  Canada  is  the  same  in  this  respect 
as  the  law  of  this  country  and  of  Ontario  has  not  to 
be  determined,  for  the  French  law  has  no  application 
to  this  case. 

Bauer  took  the  cheque  as  altered  to  the  Imperial 
Bank  of  Canada  and  opened  an  account  with  it.  The 
cheque  was  placed  to  his  credit ;  he  forthwith  drew 
cheques  upon  the  aoooant  so  opened  and  those 
cheques  were  honoured  in  the  usual  course  of  business. 
The  cheque  in  question  was  passed  b^  the  Imperial 
Bank  of  Cana&  through  the  clearing  house  at 
Toronto  and  was  paid  by  the  Bank  of  Hamilton  on 
the  mominff  of  the  27th  of  January,  1897,  the  fraud 
not  having  been  then  discovered. 

It  is  proved  by  the  evidence  that  certified  cheques 
apparently  in  order  and  presented  through  the  clear- 
ing house  are  paid  as  a  matter  of  course,  and  that  it 
is  not  usual  with  bankers  to  turn  to  their  customers' 
accounts  on  tiie  day  marked  cheques  are  presented  for 
payment  through  the  clearing  house  to  see  whether 
there  is  anything  wrong  before  paying  them.  It  is, 
however,  usaal  to  <meck  the  returns  with  the 
customer's  accounts  the  next  day,  and  then  to  enter 
the  dieques  paid  the  day  before.  In  conformity  with 
this  pra^tioe  the  Bank  of  Hamilton  paid  the  cheque 
on  iae  27th  of  January  without  lookuiff  at  Bauw's 
account  in  their  ledger ;  but  on  the  next  amy — ».e.,  the 
28th  of  January— they  turned  to  it,  and  at  once  dis- 
covered the  fraud.  The  Bank  of  Hamilton  immediately 
gave  notice  to  the  Imperial  Bank  of  Canada,  and 
demanded  repayment  of  495  dollars,  being  the  amount 
paid  by  the  Bau  of  Hamilton  in  respect  of  the  cheque 
less  the  five  dollars  for  which  it  was  drawn  and  certified* 
This  demand  not  having  been  complied  with,  the 
present  action  was  brought  by  the  Bank  of  Haoiilton 
to  recover  the  495  dollars.  The  action  was  defended 
on  three  grounds— viz.,  1st,  because  the  Bank  of 
Hamilton  was  negligent  in  marking  the  cheque  with 
the  blank  in  it ;  &d,  because  the  Bank  of  Hamilton 
was  negligent  in  paying  the  forged  cheque  without 
first  taming  to  Bauer's  account ;  3rd,  because  notice 
was  not  given  to  tiie  Imperial  Bank  of  Canada  on 
the  27th  of  January,  the  day  on  which  the  cheque  was 
paid. 

The  action  was  tried  by  McMfthon,  J.,  without  a 
ury,  and  he  gave  judgment  for  the  plaintiffs — i.e.,  the 
Sank  of  Hamilton,  from  this  judgment  the  Imperial 
Bank  of  Canada  appealed,  and  the  Court  of  Appeal 
affirmed  the  judgment  of  McMahon,  J.,  but  Armour, 
C.  J.,  disnented.  From  this  decision  the  Imperial  Bank 
of  Canada  again  appealed  to  the  Supreme  Court, 
which  again  affirmed  the  decision  appealed  from, 
Gwynne,  J.,  however,  dissenting.  The  present  appeal 
is  from  tiieir  decision. 

The  learned  counsel  for  the  appellants  did  not 
seriously  rely  upon  the  first  of  the  three  grounds  of 
defence,  feeling  it  to  be  untenable  after  the  decision 
in  Scholfidd  v.  Earl  of  Londesborough,  to  which  refer- 
ence has  already  been  made.  They  relied  on  the 
second  and  third  grounds,  on  which  alone  there  was 
any  difference  of  opinion  in  the  courts  below. 

As  regards  negugence  in  paying  the  cheque:  It 
cannot  be  denied  tiiat  when  the  Bank  of  Hamilton 
ptid  the  cheque  on  the  27th  of  January  it  had  the 
means  of  ascertaining  from  its  own  books  that  the 
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oheqnehad  been  altered.  Bat  means  of  knowledge 
and  aotnal  knowledge  are  not  the  same ;  and  it  was 
long  ago  decided  in  Kdly  v.  Solaris  9  M.  &  W.  54, 
that  money  honestly  paid  hy  mistake  of  facts  oould 
be  reoovered  back,  althongh  the  person  paying  it  did 
not  avail  himself  of  means  of  knowledge  which  he 
possessed.  This  decision  has  always  been  acted  upon 
since,  and  their  lordships  consider  it  applicable  to  the 
present  case.  There  was  nothing  on  the  face  of  the 
cheque  to  exdfee  suspicion,  nor  to  lead  the  derk  who 
cashed  the  cheque  to  take  the  unusual  course  of 
referring  to  Bauer's  ledger  account  to  see  if  all  was 
right  before  cashing  it.  Moreover  even  if  negligence 
in  this  respect  could  be  imputed  to  the  Bank  of 
Hamilton,  such  negligence  did  not  induce  the  Imperial 
Btmk  of  Oanada  to  treat  the  cheque  as  good  and  to 
give  Bauer  credit  for  its  amount.  That  luts  been  done 
already.  These  were  the  reasons  which  iaduoed  the 
courts  below  to  decide  against  the  second  ground  of 
defence,  and  their  lordships  have  no  hesitation  ia 
coming  to  the  same  conclusion. 

There  remains  the  third  ground,  which  is  baaed 
upon  a  supposed  hard  and  last  rule  referred  to  by 
Armour,  O.J.,  who  said :  *'  In  my  opinion  this  case  is 
governed  by  the  rule  laid  down  in  Cocks  v.  Maater- 
manf  9  B.  &  C.  902,  where  it  is  said  <  But  we  are 
all  of  opinion  that  the  holder  of  a  bill  is  entitled  to 
know  on  the  day  when  it  becomes  due  whether  it 
ia  an  honoured  or  dishonoured  bill,  and  that  if  he 
receives  the  money  and  is  sufTered  to  retain  it  during 
the  whole  of  that  day  the  parties  who  paid  it  cannot 
recover  it  back.'  Tms  rule,  rigorous  though  it  may 
be,  has  been  adhered  to  in  Eogland  ever  since :  see 
Mather  V.  Lord  Maidstone,  18  0.  B.  273,  4  W.  B.  G.  L. 
Dig.  144 ;  Durrani  v.  Eccleeiaatioal  Commiseionera, 
29  W.  B.  443,  6  Q.  B.  D.  234 ;  Leeda  Bank  v.  Walker, 
11  Q.  B.  D.  84.  31  W.  B.  Dig.  8;  London  and  River 
Plate  Bank  v.  Liverpool  Bank,  [1896]  1  Q.  B.  7,  44 
W.  B.  Dig.  20;  Byles  on  Bills  (16th  ed.),  353. 
The  application  of  this  rule  does  not  at  all  depend 
upon  whether  the  holder  of  the  bill  is  or  is  not  in  fact 
prejudiced  by  the  delay,  for  the  oondution  in  law  ii 
ttiat  he  may  be  prejudiced,  and  this  is  the  reason  of 
the  rule.  £l  this  case  the  defendants,  the  holders  in 
due  course  of  the  cheque,  presented  it  to  the  plaintiffs 
on  the  27th  of  January  through  the  dearing  house, 
and  It  being  due  on  presentation,  the  defendants  were 
eotitled  to  know  on  that  day  whether  it  was  honoured 
or  dishonoured.  The  plaintiffs  paid  the  cheque  through 
the  dearing  house  on  that  day,  but  this  payment  was, 
in  my  opinion,  conditional  upon  thdr  right  to  dis- 
honour the  cheque  duriog  that  day,  but  not  having 
dishonoured  the  cheque  during  that  day  such  payment 
became  absolute,  and  the  defendants  having  recdved 
the  money  for  the  cheque  from  the  plaintiffs,  and 
bdng  suffered  to  retain  it  during  the  whole  of  that 
day,  the  plaintiffs  ctnnot  recover  it  back." 

The  prejudice  which  it  is  suggested  that  the 
Imperial  Bank  of  Oanada  may  have  suffered  from 
want  of  notice  of  diahonoiir  on  the  27th  of  January 
consists  in  their  inability  to  take  prooeedines  on  that 
day  against  Bau^r  for  the  fraud  which  he  nad  com- 
mitted. But  no  one  sugi^ests  that  Bauer  could  have 
paid  anything  if  he  had  then  been  proceeded  against. 
The  bank  was  not  deprived  of  any  of  its  rights 
against  him,  nor  was  its  position  altered  by  reason  of 
notice  of  the  forgery  not  being  p;iven  until  the  day 
after  the  bUl  was  paid.  But  quite  apart  from  the 
fact  that  the  appdlants  were  not  in  any  way  pre- 
judiced by  want  of  notice  on  the  day  of  payment, 
it  appears  to  their  lordships  that  the  striogent 
rule  referred  to  in  the  foregoing  extract  from  the 
judgment  of  Armour,  O.J.,  does  not  really  apply  to 
this  case.  The  cheque  as  drawn  and  certified — 
i,e..  for  five  doUais — was  never  dishonoured,    and 


no  question  arises  as  to  that.  The  cheque  for  the 
larger  amount  was  a  simple  f  jrgery ;  and  Bauer,  the 
drawer  and  forger,  was  not  entitled  to  any  notice  of  its 
dishonour  by  non-payment.  There  were  no  indors<>rs 
to  whom  notice  of  dishonour  had  to  be  given.  The 
law  as  to  the  necesnty  of  giving  notice  of  dishonour  hai 
therefore  no  application.  The  rule  laid  down  in 
Coeka  v.  Maeterman,  and  recently  re-asserted  in  even 
wider  language  by  Mathew.  J.,  in  the  London  and 
River  Plate  Bank  v.  Bank  of  Liverpool  has  reference  to 
negotiable  inetrumeDts  on  the  dishonour  of  which 
notice  has  to  be  -given  to  some  one — viz.,  to  some 
drawer  or  indorser  who  would  be  discharged 
from  liability  unless  saoh  notice  were  given 
in  proper  time.  Their  lordships  are  not  aware 
of  any  authority  for  applying  so  stringent 
a  rule  to  any  other  cases.  Assuming  it  to  be  as 
stringent  as  is  alleged  in  audi  cases  as  those  above 
described,  their  lordships  are  not  prepared  to  extend  it 
to  other  cases  where  notice  of  the  mistake  is  given  in 
reasonable  time  and  no  loss  has  been  occasioned  by 
the  delay  in  giving  it. 

Their  lordstiips,  therefore,  will  humbly  advise  His 
Majesty  to  dismiss  this  appeal  and  the  appellants 
must  pay  the  costs. 

Solicitors,  8   V,  Blake;  Harriaon  &  Powell, 


<Sotttt  of  fSLppnU 

From  E.  B.  Div.  \ 

(Oollins,  M.B.,  and  Bomer  and  >  Nov.  11. 

Mathew,  L.JJ.)  j 

MoRBL   Bbothebs   &    Co.    v.    Eabl   of 
Westmoblotd.  (a) 

Married  woman — Authority  of  wife  to  pledge  huaband'a 
credit — Neceaaariea — Action  againat  hiiaband  and  wfe 
Jointly,  severally t  and  in  the  alternative -^Preaumption 
of  agency — Preaumption  of  authority  to  pledge  j  int 
credit — Judgment  againat  wife — Right  to  proceed 
againat  huaband — Election— Practice-^Ord.  14,  r.  6. 

A  huaband,  by  arrangement  with  hia  wife,  made  an 
annual  allowance  of  a  aubatantial  aum  for  the  expenses 
of  their  houaehold.  Tradesmen  who  aupplied  goods  for 
the  use  of  the  household  on  the  orders  of  the  wife  sued  the 
husband  and  wife  for  the  price,  claiming  against  them 
jointly.  The  plaintiffs  obtained  judgment  against  the 
wife  under  order  14  and  proceeded  with  the  action 
ag  linst  the  husband. 

Held,  that  the  ordinary  presumption  that  a  wife  has 
authority  to  pledge  her  husbancPs  credit  for  necessarits 
woA  rtbuttedt 

Held,  also,  that,  even  if  any  such  presumption  could 
be  made,  at  any  rate  the  preaumption  that  the  wife  had 
authority  to  pledge  the  joint  credit  of  her  husband  and 
herself  could  not  be  made, 

Hdd,  also,  that,  if  the  plaintiffs*  claim  could  be 
amended  by  adding  a  claim  against  the  defendants 
severally  or  in  the  allemaiive,  the  plaintiffs,  hav  ng 
obtained  judgment  on  their  several  claim  against  the  wife, 
were  debarred  from  setting  up  an  inconsistent  claim 
againat  the  huaband. 

The  special  provision  contained  in  ord.  14,  r.  5,  that 
a  plaintiff  who  has  obtained  judgment  under  that  order 
against  one  of  two  defendants  may  proceed  with  the 
action  againat  the  other,  does  not  apply  where  the  plain- 
tiff claims  against  the  defendants  in  the  alternative, 

(a.)  Reported  by  F.  Q.  BiJCKEB,  Esq.,  Barrister- 
at-Law. 
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ApplioatUm  by  the  defendsnt,  the  Earl  of  West- 
morland, for  juagmeDt  or  a  new  trial  in  an  aotioa 
tried  before  PhiUimore,  J.,  with  a  jnry. 

The  plaintiffs,  who  were  wine  merohants  and  pro- 
▼ision  dealers,  brought  the  action  against  the  Earl 
and  Oonntess  of  Westmorland  jointly  to  recover  £455, 
b%lanoe  of  an  aoconnt  for  goods  sold  and  delivered 
between  May,  1897,  and  Seotember,  1901,  on  the 
orders  of  the  Countess  of  Westmorland. 

On  an  applioation  under  order  14  leave  was  given 
to  the  plaintiffd  to  sign  judgment  agahist  Ladv  West- 
morland, Judgment  was  signed  aooordingly,  but 
was  not  sati8fie£ 

The  earl's  defence,  so  far  as  material,  was  that  no 
one  had  authority  to  pledge  his  credit  for  the  goods ; 
and  that  by  suing  the  countess  to  judgment  the 
plaintiffs  had  made  their  eleotioa  and  were  not 
entitled  to  recover  from  him. 

All  the  goods  were  in  fact  ordered  by  Lady  West- 
morland, and  nearly  aU  of  them  were  delivered 
at  Apethorpe  Hall,  Northamptonshire,  where  the 
defendants  resided.  During  the  whole  of  the  period 
in  question  the  defendants  were  living  together  as 
man  and  wife.  In  July,  1899,  Lord  Westmorland, 
finding  that  the  expenditure  of  his  household  was 
extravagant,  determined  to  limit  it,  and  at  the  same 
time  to  make  his  wife  a  regular  allowance  for  that 
purpose.  His  net  income  amounted  to  £2,500  a  year, 
and  Lady  Westmorland  had  an  income  of  her  own  of 
£400  a  year.  He  accordingly  ai^reed  to  allow  his 
wife  £2,000  a  year  for  household  expenses,  and  told 
her  that  if  she  incurred  further  expenses  he  would 
not  be  liable  and  would  not  pay  them.  In  pursuance 
of  this  arrangement  the  annual  sum  of  £2,000  was 
regularly  paid  into  a  banking  account,  and  Lord  and 
Lady  Westmorland  had  power  to  draw  on  that 
account  for  household  expenses  only.  This  arrange- 
ment was  not  communicated  to  the  plaintiffs. 

At  the  trial  certain  questions  were  left  by  the 
learned  judge  to  the  jury,  which,  with  their  answerj, 
were  as  follows : 

1.  Was  the  ^arl  liable  for  goods  supplied  prior  to 
July,  1899?— Yes. 

2.  As  to  goods  suDplied  since  that  date — (a)  Were 
they  necessaries  P— Yes ;  (b)  Did  the  earl  give  his  wife 
a  sufficient  allowance  for  household  expenses  P — Yes  ; 
(e)  Did  the  earl  prohibit  his  wife  from  incurring  any 
nousehold  expenditure  except  out  of  the  asreed  ulow- 
anoe  P — Yes ;  (d)  Did  the  countess  in  oraering  from 
the  plaintiffs  act  as  agent  for  the  earl  jointly  with 
herself,  or  for  the  earl  only,  or  for  herself  only  P — 
For  the  earl  and  herself  jointly ;  (0)  To  whom  did  the 
plaintiffs  give  credit  P — ^To  the  earl  in  the  name  of  the 
oountets. 

3.  Is  the  earl  liable  for  |^ds  sent  to  the  countess 
elsewhere  than  to  Apethorpe  P— No. 

On  further  consideration  PhilHmore,  J.,  gave  judg- 
ment for  the  plaintiffiB  against  Lord  Westmorland 
lor  the  price  of  the  goods  supplied  both  before  and 
after  July,  1899. 

Lord  Westmorland  applied  for  judgment  or  a  new 
trial. 

Gore^Broumef  K  C,  and  G.  A,  Bonner,  for  the 
defendant,  Lord  Westmorland. 

Macoikie,  K.C.,  and  Montague  Shearman^  for  the 
plaintiflRi, 

The  following  cases  were  ci'ed:  Jolly  v.  Rees,  12 
W.  B.  473,  15  C.  B.  N.  8.  628  ;  Dehenham  v.  Mellon, 
29  W.  B.  141,  6  App.  Ca-.  24  ;  Ktndall  v.  Hamilton, 
28  W.  B.  97,  4  App.  Oas.  504 ;  Scar/  v,  Jardine,  30 
W.  B.  893,  7  App.  Gas.  345. 

Collins,  M.B.--This  is  an  appeal  by  the  defend- 
ant, Lord  Westmorland,  from  a  judgment  of  FhilU- 


more,  J.,  in  favour  of  the  plaintiffs.  The  action,  as 
appears  from  the  writ,  was  based  on  a  daim  on  the 
joint  liability  of  the  earl  and  countess  in  respect  of 
necessaries  supplied  by  the  plaintiffii  on  the  orders  of 
the  countess.  The  clidm  is  divided  into  two  parts, 
one  part  being  for  the  price  of  goods  supplied  up  to 
July,  1899,  the  other  for  goods  supplied  after  that 
time.  The  action  having  Men  started  on  the  footing 
of  joint  liability.  Lady  Westmnrlsnd  submitted  to 
summary  judgment  being  signed  against  her  under 
ord^r  14.  We  must  now  consider  the  case  against 
Lord  Westmorland  on  the  footing  upon  which  the 
plaintiffs  have  all  along  put  their  case — ^viz.,  on  that 
of  a  joint  liability  of  husband  and  wife.  It  is  for  the 
plaintiffs  to  establish  such  joint  liability,  and  to  give 
evidence  of  it.  With  regard  to  the  first  part  of  the 
daim,  the  evidence  does  not  point  at  all  in  the  direc- 
tion of  joint  liability.  Up  to  July,  1899,  Lord 
Westmorland  is  not  introduced  into  the  discussion 
at  all.  It  appears  that  husband  and  wife  lived 
together  in  a  common  establishment,  and  that  ffoods 
were  supplied  to  that  establishment  by  the  i>laiotiffs 
on  the  orders  of  the  wife.  At  most  this  is  some 
evidence  of  authority  by  the  husband  to  the  wife  to 
pledge  his  credit,  but  it  is  no  evidence  of  authority 
to  pledge  their  joint  credit.  The  plaintiflb  now  insist 
that  the  answer  of  ^e  jury  to  the  first  question  must 
mean  that  the  earl  was  liable  for  the  goods  supplied 
prior  to  July,  1899,  jointly  with  the  countess.  But 
that  will  not  avail  them,  for,  in  my  opinion,  with 
regard  to  tibe  first  part  of  the  claim,  there  is  no 
evidence  of  joint  liability. 

I  now  come  to  the  second  pert  of  the  claim — ^viz., 
the  price  of  goods  supplied  after  July,  1899.  Etere 
the  earl  comes  into  the  discuision.  The  evidence  of 
his  solidtor  and  confidential  adviser  shows  that  in 
Joly,  1899,  tiie  esrl  was  mnoh  distressed  at  the  great 
expenditure  incurred  in  the  household,  and  he  came 
to  an  arrangement  whereby  the  countess  was  not  to 
pledge  his  credit  any  longer,  and  a  fond  was  to  be 
provided  for  the  household  expenditure.  He  was  to 
provide  out  of  his  income  an  allowance  of  £2,000  a 
yei»r  for  necessaries  to  be  supplied  to  the  household, 
and  the  countess  was  to  have  her  own  income  of  £400 
a  year  for  her  personal  expenses.  That  arrangement, 
as  it  appears  to  me,  negatived  her  right  to  pledge  his 
czedit  nt  all.  It  substituted  the  allowance  of  £2,000 
a  year  for  any  possible  implied  or  primd  facie 
authority  she  might  otherwise  have  to  pledge  his 
credit.  I  think  that  the  fair  interpretation  of  the 
findings  of  the  jury  on  this  part  of  the  case  is  that 
they  thought  that  such  was  the  arrangement. 

The  existence  of  any  actual  authority  being  thus 
rebutted,  is  there  any  evidence  of  any  ostensible 
authority  in  the  wife  to  pledge  the  jomt  credit  of 
herself  and  her  husband  P  It  seems  to  me  that  there 
was  no  evidence  of  a  holding  out  of  tiie  wife  as 
having  authority  to  pledge  their  jniat  credit,  neither 
was  the  question  of  any  such  holding  out  left  to  the 

i'ary.^  The  case  must  be  treated  as  one  of  joint 
lability  or  nothing,  and  in  my  opinion  there  is  no 
evidence  of  joint  liability,  neither  do  I  think  that  the 
jury  found  it. 

If,  however,  by  an  amendment  the  case  could  be 
treated  on  the  footing  of  there  being  an  alternative 
claim  for  a  several  or  alternative  liability  on  tJie  part  of 
the  two  defendants,  I  do  not  think  that  this  would  carry 
the  plaintiffs  any  further.  They  have  signed  j  udgment 
against  the  wife  for  the  whole  amount  claimed ;  and  for 
the  purpose  of  this  part  of  the  cat  e  the  claim  against  the 
wife  must  be  treated  as  a  daim  against  her  severally 
as  a  prindpal.  The  plaintiffs  having  obtained  judg- 
ment against  her  as  a  prindpal  cannot  now  turn 
round  and  say  that  she  was  an  agent  for  tiie  purpose 
of  imposing  liability  on  her  husband  as  prinapaL 


292 


THE  WEEKLY  REPORTER.        [MwchT.im] 


Vol.  LI. 


Ck>T7BT  OF  AfFSAL. 


ASHOBOFT  V,  AbHOBOFT. 


COXTKT  OF  AfPXAL. 


The  jndffment  obtained  against  the  lady  seeoui  to  me 
to  be  a  Dar  to  the  platntifb  setting  up  any  inoon- 
sistent  alternative.  £i  my  opinion  this  is  a  case  of 
deotion,  and  the  plaintiffo,  having  taken  judgment 
against  the  lady  on  a  several  cause  ol  action,  are 
debarred  from  setting  np  an  inconsistent  alternative 
for  the  purpose  of  making  her  hnsband  liable.  The 
platntifb  sooght  to  make  out  that  this  bar  was 
removed  by  ord.  14,  r.  5,  which  enables  a  plaintiff  who 
has  obtained  judgment  under  that  order  against  one 
of  two  defendants  to  go  on  with  the  action  against 
the  other ;  but  in  my  opinion  that  special  rule  does 
not  apply  to  a  case  of  alternative  liability,  and  the 
plaintiffs,  having  exercised  their  election,  are  debarred 
from  proceeding  with  an  inconsistent  daim.  The 
plaintiffs'  case  having  entirely  failed,  judgment  must 
be  entered  for  the  defendant.  Lord  Westmorland. 

BoMEB  and  Ma^thew,  LJJ.,  concurred. 

Application  for  judgmimt  aXhwed* 

Solicitor  for  the  plaintiffs,  A.  L,  Bayner, 

Solicitors  for  the  defendant,  Boy  da  &  Bawatorne. 


From  P.  D.  &  Ad.  Div.       \ 
(Yaughan    Williams     and    \        August  11,  1902. 
Mathew,  L JJ.)  ) 

ASHOROFT  V.  ASHOBOFT.   (a.) 

Divorce — HushancPa  petition — Permanent  alimony  for 
wife — 8tale  of  wife* a  health  and  other  circuTnaUmcea 
— Diacretion  of  court — Matrimonial  Oausea  Act,  1857 
(20  <fc  21  Vict,  c  85),  a.  32. 

The  court  Jiaa  an  abaolute  diacretion  under  aection  32 
of  t?ie  Matrimonial  Cauaea  Act,  1857,  aa  to  ordering  the 
huahand  to  grant  permanetvt  alimony  to  his  wife  on  a 
decree  for  diaadution  of  the  marriage,  and  may  auapend 
the  making  aJtaolute  of  the  decree  vmtU  the  huahand  makes 
provision  for  her  if  the  wife  ia  in  ilh'heaUh  and  cannot 
support  herself  even  though  she  he  the  guilty  party  and 
his  own  condtid  he  irreproacJiahle,  and  though  lie  has 
derived  no  pecuniary  henejit  from  the  marriage  and  has 
obtained  no  damages  from  the  co-respondent. 

Robertson  v.  fiobertson,  31  W.  B.  652,  9  P.  D.  94, 
discussed. 

This  was  an  appeal  from  an  order  of  Barnes,  J. 

The  facts  were  as  follows:  A  husband  obtained  a 
decree  nisi  iot  the  dissolution  of  his  marriage  on  the 
ground  of  adultery.  No  misconduct  on  his  part  was 
suggested.  The  wife  afterwards  made  an  application 
for  permanent  alimony.  The  parties  had  been 
married  for  over  twenty  years  and  had  five 
children,  the  custody  of  the  infants  among  whom, 
was  given  to  the  husband  by  the  Divorce  Oourt 
until  further  order.  The  wife  had  no  means  of 
subsistence  or  relatives  of  her  own  to  support  her  and 
was  in  bad  health ;  and  the  husband  had  only  a 
business  income  of  about  £500  a  year. 

Barnes,  J.,  held  that  the  court  had  an  absolute  dis- 
cretion as  to  the  order  to  be  made,  and  in  view  of  the 
wife's  health  and  the  other  circumstances  refused  to 
make  the  decree  nin*  absolute  till  the  husband  secured 
to  the  wife  l^  deed  £1  a  week  dum  sola  et  casta 
vixerU. 

The  husband  appealed,  being  granted  leave  to  do 
so  on  the  ground  uiat  the  question  was  left  open  by 
Bohertson  v.  Bobertson,  31  W.  B.  652,  8  P.  D.  94. 

NewsoUy  for  the  appellant. — ^In  no  case  has  such  an 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 
Law  I 


order  been  made  for  the  benefit  of  a  guilty  wife  unless 
the  husband  has  also  been  guilty  of  misconduct  or  has 
benefited  pecuniarly  from  the  marriage  or  obtained 
damages  from  the  co-respondent.  The  order  here  was 
not  based  on  the  conduct  of  the  parties  at  alL  The 
practice  is  correctly  stated  in  the  argument  in 
Bohertson  v.  Boherteon. 

He  alto  cited  Latham  v.  Latham,  9  W.  B.  680,  30 
L.  J.  P.  &  M.  43.  163 ;  Winston  v.  Winston,  30  L.  J.  P. 
&  M.  109,  9  W.  B.  Dig.  12;  Bent  v.  Bent.  2  Sw. 
&  Tr.  392,  9  W.  B.  Disr.  18 ;  Keats  v.  Keats,  7  W.  B. 
377,  28  L.  J.  P.  &  M,  57 ;  and  Parry  v.  Parry,  [1896] 
P.  37,  44  W.  B.  Dig.  52. 

Barnard,  for  the  wife,  was  not  called  on. 

YAuaHAN  Williams,  L.J. — Under  the  terms  of 
section  32  of  the  Matrimonial  Oauses  Act,  1857,  the 
court  has  an  absolute  discretion.    The  language  of  the 
section  is  quite  plain«    It  enacts  aa  follows:  "The 
oourt  may,  if  it  shall  think  fit,  on  any  such  decree, 
order  that  the  husband  shall,  to  the  satisfaction  of 
the  oourt,   secure  to  the  wife  such  gross  sum   of 
money,  or  such  annual  sum  of  money  for  any  term 
not  exceeding  her  own  life,  as,  having  regard  to  her 
fortune  (if  any),  to  the  ability  of  the  husband,  and  to 
the  conduct  of  the  parties,  it  shall  deem  reason- 
abla."      That  being  so,  the  objection  that  is  made 
here  to  the  order  pronounced  by  the  learned  judge  in 
the  court  below  is  really  only  based  upon  the  practice 
of  the  oourt.     It  is   said  that  that  practice  was 
correctly  stated  by  Mr.  Inderwiok  in  his  argument  in 
the  case  of  Bohertson  v.  Bohertson,  31  W.  B.  652,  8 
P.  D.  94,  at  p.  95,  thus :  *'  The  practice  under  the 
Divorce  Act  in  this  respect  has  not  been  similar  to 
that  of  the  House  of  Lords  under  the  old  law.    Up 
to  this  time  permanent  alimony  for  a  guilty  wife  has 
not  been  ordered  except  with   the  consent  of   the 
husband,  or  under  special  circumstances."    There- 
upon Jessel,  M.B.,  says :  "  I  am  sorry  to  hear  it.  I  am 
not  giving  a  final  opinion,  but  it  appears  to  me  that 
section  32  was  intended  to  give  the  court  discretion 
which  was  to  be  exercised  according  to  the  circum- 
stances of  each  case,  and  that  it  was  not  inteaded 
that  a  guilty  wife    should  be  turned  out  in   the 
streets  to  starve."     Then,  wben  the  Master  of  the 
Bolls  came  to  deliver  his  judgment,  he  says  (at  p.  96 
of  8  P.  D.) :    "  Now,  under  the  32nd  section  the 
practice  seems  to  have  grown  up  of  not  allowing 
maintenance  to  the  guilty  wife  unless  a  special  case 
is  shown.    I  am  not  prepared  to  say  on  tae  present 
occasion  that  this  is  tne  correct  rule.    I  am  not  going 
to  lay  down  that  it  is  not.    I  should  require  further 
consideration  and  argument  before  doing  so,  but  it 
appears  to  me  that  the  32nd  section  of  tue  Act  hai   ' 
left  au  absolute  discretion  in  the  court."    Ttien  he 
goes  on  to  deal  with  the  intention  of  the  Legislature 
in  passing  the  Act,  and  says  he  thinks  the  court  ought 
to  act  oo  a  rule  similar  to  the  old  rule  of  the  House 
of  Lords,  and  at  the  end  of  that  paragraph  he  says : 
*'  I  am  cmly  stating  my  present  impression  that  the 
court,  under  section  32,  has  full  discretion,  and  is 
under  no  obligation  to  require  special  oircumstanoes 
to  be  shown  to  entitle  the  guilty  wife  to  some  pro- 
vision."   Then  he  goes  on  to  deal  with  the  particular 
case  then  before  the  court,  and  he  deals  with  it  so 
that  it  was  not  necessary  to  decide  as  a  part  of  that 
case  whether  there  was  the  discretion  referred  to,  for 
he  says:    "Now,  considering  the   learned   judge*s 
acquaintance  with  all  the  facts,  and  his  great  experi- 
ence in  these  matters,  we  should  be  Very  slow  indeed 
to  interfere  with  his  discretion,  either  as  regards 
enlarging  the  time  or  as  Regards  the  drcutnstanoes 
which  in  his  opinion  disentitled  the  wife  on  the 
merits  to  any  allowance,  and  therefore,  it  appears  to 
me  that  we  ought  not  to  interfere."    When  you  come 
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to  Lindley,  L.  J.'s,  judgment  yon  lee  that  he  rehiied  in 
thatoasetogive  any  sanotion  to  what  Bir.  Inderwiokhad 
stated  was  the  praotioe  of  the  oonrt,  for  he  iftys  (at 
p.  97  of  8  P.  D.) :  **  I  agree.  The  qnettion  whether 
what  we  understand  to  be  the  ordinary  praotioe  in 
the  Divoroe  Court  is  right  or  wrong  is  to  be  con- 
sidered as  left  an  open  question  ;  but  I  am  not 
prepared  to  dissent  from  the  conclusion  of  the 
President  on  the  present  occasion."  Therefore  the 
court  has  an  absolute  discretion  and  special  circum- 
stances need  not  be  shown.  In  the  particular  case 
now  before  us  there  is  no  sugeestiou  of  misconduct 
on  the  part  of  the  husband.  Bat  the  lesmed  judge 
in  the  court  below  was  of  opinion  that  it  had  been 
proved  before  him  that  the  wife  had  no  means  of 
subsistence,  and  could  not  support  herself  or  earn  her 
own  living.  In  some  cases  a  guilty  wife  has  no 
difficulty  in  obtaining  employment  and  tutuming  her 
own  living.  But  there  is  a  difference  where  the  wife 
has  not  the  health  to  earn  her  own  living.  In  thete 
aircumstances  we  ought  in  my  judgment  to  affirm  the 
order  of  Barnes,  J.,  on  the  ground  that  the  court  has 
an  absolute  discretion,  and  we  cannot  recognize  any 
practice  which  interferes  with  that  discretion. 

Mathew,  L.J. — I  am  of  the  same  opinion.  The 
order  for  an  allowance  to  the  wife  is  purely  a  matter 
of  discretion ;  and  the  learned  counsel  for  the  husband 
has  been  wholly  unable  to  find  judicial  authority  to 
limit  the  discretion  of  the  judge.  I  think  it  is  dear 
that  to  the  exercise  of  that  discretion  there  is  no  such 
limitation  as  is  contended  for.  The  lesmed  judge 
saw  the  wife,  heard  the  evidence,  and  had  no  doubt 
that  she  was  wholly  unable  to  support  herself.  The 
appeal  must  be  dismissed  with  coeto. 

Appeal  dismUaed. 

Solicitors  for  the  appellant,  Jaques  &  Co.,  for  W.  & 
E.  W.  BMm,  Liverpool. 

Solicitor  for  the  respondent,  J.  Sykea,  for  Bennington 
&  Higion,  Liverpool. 


From  Ohan.  Div.       ^ 
(Vauffhan  Williams  and  [  Aug.  2,  1902. 

Mathew,  L.JJ.)        ) 

Church's  Trustee  v.  Hibbarb.  (a.) 

Pmctiee—AUaehment^Dehtor^CammiUal  for  default 
to  obey  an  order  for  the  payment  of  money — Beleaee  of 
debtor  by  mUtaJee— Second  order  for  attachment— Be- 
arrett—One  year^e  imprteonment — Debtors  Act^  1869 
(32  &  83  Vict.  c.  62),  s.  4. 

A  debtor  Tiad,  under  section  4,  sub-section  3,  of  the 
Debtors  Act,  1869,  been  sentenced  to  imprisonment  under 
a  writ  of  attcKhment  for  defatiU  in  payment  of  a  si*m  of 
money  in  his  ha/nds  which  he  had  been  ordered  by  the 
court  to  pay.  Before  the  expiration  of  one  year — the 
period  limUed  for  imprisonment  by  the  section — he  was 
rdeaaed  ovoing  to  a  mistake  by  the  governor  of  the  prison, 

Hddi  tluU  attachment  under  section  4  of  the  Debtors 
Act,  1869,  toas  in  its  nature  punishment  for  an 
"  offence,*'  and,  consequently,  thaJt  there  was  nojurisdic- 
tion  to  issue  a  second  writ  of  attachment  against  the 
debtor  in  respect  of  the  same  default, 

Semble,  an  order  for  re-arrest  might  have  been  made 
under  the  original  writ  of  attachment,  but  in  that  case 
the  time  during  which  the  debtor  had  been  at  large 
should  be  included  in  the  period  of  the  twelve  months' 
imprisonment  limited  by  the  section^ 

Appeal  from  Swinfen  Eady,  J. 

(a.)  J^eported  by  H.  W.  Law,  Esq.,  Barristor- 
at-Law* 


The  question  raised  by  this  appeal  was  whether 
under  the  exceptions  specified  in  section  4  of  tiie 
Debtors  Act,  1869,  the  court  had  jurisdiction  to  issue 
a  second  writ  of  attachment  for  the  same  default  or 
contempt. 

The  plaintiff,  the  trustee  in  bankruptey  of  Charles 
A.  Church,  on  the  6th  of  December,  1901,  obtained 
an  order  from  Swinfen  Eady,  J.,  that  the  defendants, 
Montague  Hibbard  &  Co.,  a  firm  of  auctioneers, 
should  pay  to  the  plaintiff  on  a  specified  date  the  sum 
of  £1,200  admitted  by  the  defendants  to  be  in  their 
hands  as  agente  for  the  plaintiff  in  respect  of  goods 
of  the  ban&upt  sold  by  them.  The  def endanto  paid  a 
portion  of  this  sum,  but  made  default  in  payment  of 
the  balance  amounthig  to  £775. 

On  the  12th  of  February,  1902,  Swinfen  Eady,  J., 
on  the  motion  of  the  plaintiff,  gave  tho  plaintiff  leave 
to  issue  a  writ  or  write  of  attebhment  against 
Montague  Hibbard  and  Harold  Yickers,  the  partners 
in  the  defendant  firm — ^who  had  entered  an  appear* 
ance  in  the  action  separately  in  their  own  names — for 
their  contempt  in  not  having  paid  the  full  amount 
specified  in  uie  order  of  the  6th  of  December,  1901. 
In  pursuance  of  this  order  write  of  attachment  were 
issued  against  Hibbard  and  Yickers  respectively  on 
the  25th  of  February,  1902.  On  that  dfav  (25th  of 
February)  Hibbard  was  arrested  and  lodged  in  prison 
under  a  writ  of  attachment  issued  against  him  and 
Yickers  in  pursuance  of  an  order  of  Byrne,  J.,  dated  the 
7th  of  February,  1902,  for  contempt  in  not  having 
complied  with  an  order  for  delivery  of  accounte  in 
another  action. 

On  the  26th  of  February  the  sheriff  lodged  a 
warrant  or  detainer  against  Hibbard  with  the 
governor  of  the  prison  under  Swinfen  Eady,  J.'s,  writ 
of  attachment,  and  made  his  return  accordingly. 
Subsequently  Yickers  was  also  arrested  and  lodged 
in  prison. 

On  the  loth  of  March,  1902,  Byroe,  J.,  made  an 
order  in  the  other  action  for  the  discharge  from 
custody  of  Hibbard  and  Yickers  in  respect  of  the 
contempt  committed  in  that  action. 

On  tiie  18th  of  March  Swinfen  Eady,  J.,  made  an 
order  in  the  present  action  for  the  discharge  of 
Yickers  alone,  so  far  as  concerned  his  contempt  of 
the  order  the  6th  of  December,  1901.  The  governor 
of  tiie  prison  misappreheading  the  effect  of  these 
orders,  released  both  Hibbard  and  Yickers  on  the 
18th  of  March.  1902. 

The  plaintiff  then  moved  for  leave  to  issue  a 
further  writ  of  attachment  against  Hibbard  alone, 
for  his  contempt  in  not  having  complied  with 
the  order  of  the  Oth  of  Decembar,  1901, 
notwithstanding  the  issue  of  the  previous  writ 
of  attadiment  under  that  order,  the  lodging  of  the 
warrant  on  the  26th  of  Februfury,  1902,  with  the 
governor .  of  the  prison,  and  Hibbard's  subsequent 
release  from  prison.  Upon  that  motion,  Swinfen 
Eady,  J.,  on  the  29th  of  July,  1902,  made  the 
following  order : 

« This  court  doth  order  that  the  plaintiff  be  at 
liberty  to  issue  a  further  writ  or  writs  of  attach* 
ment  against  ^e  said  Hibbard  in  respect  of  his  con- 
tempt m  the  said  order  of  the  12th  of  February, 
1902,  mentbned  :  but  that  the  writ  or  write  to  issue 
under  this  order  shall  not  authorize  the  imprisonment 
of  the  said  Hibbard  for  any  longer  period  than  such 
time  as  with  the  period  from  the  26th  of  February, 
1902,  to  the  18th  of  March,  1902  (beuig  the  time 
dmiog  which  the  said  Hibbard  was  imprisoned  under 
a  writ  of  attachment  issued  on  the  2dth  of  February, 
1902,  pursuant  to  said  order  dated  the  12th  of  Feb* 
ruary,  1902),  shall  together  amount  to  one  year;  and 
notice  to  this  effect  is  to  be  put  in  such  writ  or  write 
of  attachment." 
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From  this  order  Hibbard  appealed. 

Brayy  K.C^  and  Eustace  Smith,  for  the  appellant. 
— ^There  was  no  jarisdiotion  to  make  the  order  nov 
appealed  from.  The  order  of  the  12th  of  Febmary, 
1902,  was  still  in  foroe  and  no  farther  order  for 
imprisonment  can  be  made  in  respeot  of  the  same 
offence,  nnder  section  4  of  the  Debtors  Act,  1869. 
When  the  penalty  has  once  been  inflicted  by  an  order 
for  imprisonment  nnder  section  4,  the  jorisdiction  of 
the  ooort  ceases:  Horsnail  ▼.  Bruce,  21  W.  B.  296, 
L.  B.  8  C.  P.  378.  Af^un,  the  order  now  appealed 
from  is  bad  because  it  directs  imprisonment  for  twelve 
months — the  longest  period  allowed  by  section  4— 
without  taking  into  aooonnt  the  time  during  which  the 
debtor  has  been  out  of  prison  through  the  mistake 
of  the  governor,  and  that  period  shoald  have  been 
taken  into  consideration. 

MuJdem,  K.C,  and  Edward  Clayton,  for  the  plain- 
tiff.— Attachment  under  the  Debtors  Act  is  a  dvil 
and  not  a  criminal  process  :  Pooley  v.  Whetham  29 
W.  B.  296,  15  Oh.  D.  435.  [Vatjghaw  Willl^s, 
L.J.,  referred  to  Middleton  v.  Chichester,  19  W.  B. 
369,  L.  B.  6  Oh.  App.  152;  and  In  re  Smith,  41 
W.  B.  289,  [1893]  2  Gh.  1,  at  p.  17,  as  showing  that  an 
order  under  section  4  of  the  Debtors  Act  was  "  puni- 
tive **  in  its  character.]  Stili  the  remedy  given  is  a 
creditor's  remedy.  The  sheriff  had  no  power  to 
retake  the  debtor  after  being  released  by  a  mistake 
on  part  of  the  governor ;  but  the  creditor  can  pursue 
his  remedy  under  section  7  of  8  &  9  Will.  3,  c.  27  : 
Filewood  v.  Clement,  6  Dowl.  508.  Under  the  old 
practice  of  ca  aa  an  application  might  be  made  either 
for  an  order  under  the  old  writ,  or  for  a  new  writ, 
for  rearrest  of  the  debtor.  The  modem  writ  of 
attachment  is  merely  the  Chancery  form  of  the  old 
common  law  writ  of  ca  sa, 

YAUOHAir  Williams,  L.J.— la  this  case  Bady,  J., 
made  tiie  following  order:  [His  lordship  read  the 
order,  and  continued :]  The  question  whidi  we  have 
to  determine  is  whether  or  not  that  was  an  order  which 
the  learned  judge  bad  jurisdiction  to  make,  having 
regard  to  the  provisions  of  the  Debtors  Act,  1869.  I 
want  at  once  to  say  that  we  have  not  to-day  to  decide 
in  any  way  whether  the  creditor  here  has  any  right  to 
ask  that  the  debtor  be  sent  back  again  to  prison  to 
endure  the  pnnishment  which  was  awarded  to  him 
under  the  original  writ  of  attachment  which  is  men- 
tioned in  this  order— that  is,  the  writ  of  attachment 
of  the  25th  of  February,  1902.  We  have  not  got  to 
decide  that.  It  may  very  well  be  that,  if  proper 
application  was  made,  an  order  might  be  mad^by  the 
court  by  which  the  debtor  might  be  sent  back  to  serve 
the  residue  of  his  imprisonment.  Moreover,  I  do  not 
express  at  the  present  moment  any  opinion  whether 
the  residue  of  that  imprisonment — which  we  know 
cannot  continue  for  more  than  the  term  of  one  year 
— ^would  expire  in  one  year  from  the  date  of  the 
original  writ  of  attachment,  or  whether  it  would  not. 
The  only  question  to  which  I  propose  to  address 
myself  is  whether  or  not  this  was  an  order  which  the 
court  had  jurisdiction  to  make. 

Now,  in  order  to  arrive  at  a  conclusion  upon  this 
point,  one  must  look  at  the  Debtors  Act,  1869.  The 
4th  section  runs  thus :  "  Abolition  of  Imprisonment 
for  Debt. — With  the  exceptions  hereinafter  mentioned, 
no  person  shaU  after  the  commencement  of  this  Act 
be  arrested  or  imprisoned  for  making  default  in 
payment  of  a  sum  of  money.'*  Then  follow  the 
exceptions:  ''There  shall  be  excepted  from  the 
operation  of  the  above  enactment:  (1)  Default  in 
payment  of  a  penalty  or  sum  in  the  nature  of  a 
penalty,  other  than  a  penalty  in  respeot  of  any 
contract     (2)  Default    in   payment   of   any   sum 


recoverable  summarily  before  a  justice  or  justices  of 
the  peace.  (3)  Default  by  a  trustee  or  person  acting 
in  a  fiduciary  capacity  and  ordered  to  pay  by  a  court 
of  equity  any  sum  in  his  possession  or  under  his 
control.  (4)  Default  by  an  attorney  or  solicitor  in 
payment  of  costa  when  ordered  to  pay  costs  for  mis- 
oonduct  as  such  or  in  payment  of  a  sum  of  money 
when  ordered  to  pay  the  same  in  his  character  of  an 
officer  of  the  court  making  the  order.  (5)  Default 
in  payment  for  the  benefit  of  creditors  of  any  portion 
of  a  salary  or  otlier  income  in  respect  of  the  payment 
of  which  any  court  having  jurisdiction  in  bankruptcy 
is  authorized  to  make  an  order.  (6)  Default  in 
payment  of  sums  in  respect  of  the  payment  of  which 
orders  are  in  this  Act  authorized  to  be  made." 

Now.  it  was  remarked  a  long  time  ago  by  Lord 
Hatherley,  L.C.,  in  Middleton  v.  Chichester  that  in  the 
case  of  every  one  of  these  exceptions  "  there  is  some- 
thing of  the  character  of  delinquency  pointed  out, 
aod  one  cannot  see  that  it  makes  a  shadow  of 
difference  wit^  reference  to  the  question  of 
delinquency,  whether  the  person  has  the  money  in 
his  possession."  That  is  a  matter  which  is 
immateriaL  But  what  is  indicated  by  Lord  Hatherley 
is  that,  in  the  case  of  all  the  exceptions  from  the 
abolition  of  imprisonment  for  debt,  what  the  Legisla- 
ture did  was  to  except  those  cases  where  a  debtor 
deserved  to  be  punished.  To  use  the  words  of  L^rd 
Hatherley,  "tlie  debts  in  question  were  debttf 
the  incurring  of  which  was  in  some  degree 
worthy  of  being  visited  with  punishment.'*  Tnen 
in  Marrie  v.  Ingram,  28  W.  B.  434,  13  Oh.  D.  338, 
Sir  (haoTs^e  Jessel,  M.B. ,  takes  the  same  view.  He  says 
at  p.  341  of  13  Gh.  D. :  "I  wish  to  say  one  or  two 
words  about  the  view  that  I  take  of  the  law,  because 
I  do  not  think  that  the  Debtors  Act.  1869— which, 
tiiough  it  abolished  imprisonment  for  debt  in  certain 
cases,  was,  as  it  in  fact  says  in  so  many  words,  legis- 
lation '  for  the  punishment  of  fraudulent  debtors ' — 
did  not  mean  punishment.  Now,  when  we  come  to 
look  at  the  Act,  we  find  that  it  contains  different  pro- 
visions to  meet  different  classes  of  debtors,  there  being 
one  set  of  provisions  in  the  case  of  def aultiog  debtors 
of  a  certain  dass,  and  special  provisions  bemg  made 
ia  the  case  of  debtors  guilty  of  misdemeanour  or 
other  misconduct,  and,  looking  at  these  provisions,  it 
is  impossible  to  suppose  that  punishment  for  mis- 
conduct was  not  intended  to  be  meted  out.  That  it 
was  contemplated  by  the  Act  is  dear,  because  the 
fomrth  section,  which  aboUshed  punishment  for  debt 
by  imprisonment  where  a  man  could  not  pay,  contains 
the  following  exceptions  " — ^then  he  reads  the  excep- 
tions, and  as  to  the  third — ^namely,  default  by  a 
trustee  ordered  to  pay  money  in  his  control,  he  says : 
**  Why  is  sudi  a  person  as  the  last  excepted  P  Simply 
became  he  is  a  dishonest  man.  He  need  not  perhaps 
be  called  a  thief  in  so  many  words,  but  he  is  a  man 
who  takes  or  keeps  monev  belonging  to  other  people, 
and  he  is  to  be  punishea  as  such."  Then  the  same 
view~I  do  not  want  to  read  any  more  q^uotations 
from  cases  at  length — ^is  confirmed  by  the  judgment 
of  Lindley,  L.J.,  in  the  case  of  In  re  Smith,  Hande  v. 
Andrews,  [1893]  2  Oh.,  at  p.  17.  After  pointing 
out  that  Mellish,  L  J.,  had  taken  a  different  vie v  at 
one  time,  he  says :  "  The  punitive  character  of  secticn 
4  of  the  Debtors  Act,  1869,  whidi  was  pointed  out 
in  MiddletofiT,  Chichester" — that  is,  in  the  judgment 
of  Lord  Hatherley  which  I  have  read — "has  been  since 
so  often  recognized  that  it  cannot  now  be  questioned : 
see  Marris  v.  Ingram;  In  re  Gent,  37  W.  B.  151.  40 
Cb.  D.  190."  And  it  is  to  be  noted,  as  giving 
emphasis  to  these  cases,  that  in  most  of  them  the 
application  had  relation  to  the  disoharffe  of  a  debtor 
from  prison,  or  to  his  non-liability  to  oe  imprisoned, 
in  oases  wh«re  he  had  been  adjudged  bankrupt.    The 
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dedflionfl  were  that  he  was  not  entitled  to  freedom  or 
to  be  diaofaarged,  for  although  the  Baokraptcy  Acts 
under  certain  cironmstanoes  relieve  the  debtor  from 
every  remedy  against  his  person  or  property,  they  do 
not  relieve  him  from  tbe  stringency  of  these  orders 
under  section  4  ol  the  Debtors  Act,  1869,  inasmuch 
as  those  orders  are  not  in  the  nature  of  remedies  for 
the  recovery  ol  debts,  but  are  in  the  nature  of 
punishment. 

Now,  that  being  the  natnre  of  these  cases,  in  my 
judgment  you  can  only  punish  for  fraudulent  offences 
of  this  sort  once ;  you  cannot  punish  twice  in  respect 
of  the  same  offance,  or  give  two  sentences  in  respect 
of  the  same  oflEsnce.  I  say  notlung  aboat  what  you 
might  or  might  not  do  in  some  cases  of  cantinned 
offSanoes.  Here,  upon  the  face  of  thii  order,  it  is  made 
perfectly  dear  that  the  offence  for  which  the  debtor 
IS  being  attached  is  the  identical  offence  for  which  he 
was  punished  under  the  first  order  that  was  made. 
The  second  order  says  so  in  terms.  Accordinp^  to  my 
judgment— a  view  which  I  will  say  is  entuely  in 
accordance  with  the  decision  in  HorsnaU  v.  Bruce 
there  cannot  be  a  second  writ  of  attachment 
issued  in  respect  of  the  same  offence.  In  my  judg- 
ment, therefore,  this  order  was  not  an  order  which 
ought  to  have  be«i  mado.  As  I  said  before,  I 
am  very  far  indeed  from  asserting  that  such  an  order 
might  not  be  made  as  would  cause  the  debtor  here  to 
serve  the  residue  of  his  punishment.  But,  in  my 
opinion,  in  these  matters  of  the  liberty  of  the  subject 
it  ii  essential  that  the  form  should  be  strictly 
followed.  And,  although  it  may  very  well  be  tiiat 
the  debtor  under  this  writ  would  be  no  worse  off  than 
if  he  had  simply  been  rearrested  under  the  old  writ,  I 
do  not  think  the  fact  that  his  position  would  be 
substantially  the  same,  if  such  be  the  case,  would 
justify  us  in  suppoortiug  this  order  of  Swinfen  Bady, 
J.,  if  B^ch  order  is  not  an  order  which  is  justified 
under  the  Debtors  Act,  1869.  The  appeal  will  there- 
fore be  allowed ;  but,  uoder  the  circumstances,  there 
will  be  no  order  as  to  costs. 

Mathbw,  L.  J. — I  am  of  the  same  opinion,  and  I 
have  arrived  at  the  conclusion  not  without  con- 
siderable reluctance,  because  this  is  mere  form.  The 
debtor  here  has  not  expiated  his  offence  to  the  court 
by  enduring  the  imprisonment  which  was  ordered  to 
be  inflicted  upon  him.  And  it  has  hardly  been  dis- 
puted that  if'another  mode  were  taken  for  continuing 
his  imprisonment,  the  result  that  is- desired  might  be 
arrived  at.  But  I  agree  with  my  lord  t^t,  before  we 
hold  that  writs  of  attachment  can  issue  in  succession, 
we  should  see  that  the  Act  of  Parliament— the  Debtors 
Act,  1869 — ^permits  it  to  be  done.  Now,  nothing  is 
desjrer  to  my  mind  than  that  the  Act  of  Parliament 
only  contemplated  one  writ  of  attachment.  Any  other 
conclusion  would  lead  to  this,  that  a  judge  or  court 
might  order  an  imprisonment  in  the  first  instance, 
say,  for  six  months,  and,  if  that  were  not  found  to  be 
effective,  might  issue  another  attachment  for  another 
six  months,  and  that  is  a  thing  which,  although  in 
the  first  instance  twelve  months'  imprisonment  might 
have  been  given,  the  Act  of  Parliament  does  not 
justify.  With  reference  to  the  position  of  the  de- 
linquent in  question,  it  does  not  appear  to  me  to  be 
open  to  much  doubt—although  I  am  not  called  upon 
to  pronounce  an  opinion  upon  it— that  t^e  learned 
judige  would  have  the  power  to  order  a  rearrest  under 
his  original  writ  of  attachment.  The  offence  offered 
to  the  court  has  not  been  atoned.  I  am  further  of 
opinion  that,  if  any  such  order  should  happen  to  be 
made,  the  period  of  imprisonment  should  eod  with 
the  t  twelve  months  from  the  date  of  the  original 
imprisonment,  and  that  the  order  in  question  is 
irregular  on  the  ground  that  it  seeks  to  make  the 


period  of  imprisonment  last  for  twelve  months,  dis- 
allowing the  period  of  time  during  which  the  debtor 
was  at  liberty.  I  agree  that  the  appeal  must  be 
allowed. 

Apjpeal  allowed. 

Solicitors   for    the    appellant,    Dyson,    Smiih,    & 
Marchani, 

Solicitors  for  the  respondent,  Edward  Lee,  Davie,  & 
Lee. 
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Chan.  Div.    1 
Kekewich,  J.  } 

Pabdy*s  Mozambique  Syndioatb  (Limited)  v. 
Alexaitdbb.  (a.) 

Practice -^DUcovery-Several  defendante— Discovery  by 
one  defendant— Deposit— Inspection  by  co'de/endant — 
.     B.  8.  a,  1883,  ord.  31,  rr.  12,  14-18,  26. 

'  Where  one  of  several  defendants  Jms  obtained  discovery 
from  the  plaintiff  on  payment  of  the  usual  deposit,  it  is 
competent  for  the  court  to  order  the  production  to  anotJ^er 
defendant  of  such  documents  relating  to  the  matters  in 
question  between  the  plaintiff  and  that  particulctr  defend^ 
ant  as  the  plaintiff  has  admitted  in  his  affidavit  to  the 
first  defendant  to  be  in  his  possession  or  power,  without 
any  further  affidavit  of  documents,  on  the  terms  that,  not- 
withstanding the  order,  the  plaintiff  may  be  at  liberty  to 
withhold  on  oath  or  seal  up  documents  not  relating  to  the 
matter  in  issue  bettoeen  the  plaintiff  and  that  particular 
defendant. 

Moore  v.  Pesohey,  39  W.  B.  692,  [1891]  2  Q.  B. 
707,  discussed. 

Action  by  the  plaintiff  company  against  five 
defendants,  of  whom  L.  0.  Alexander  and  B.  B. 
Ghave  were  two,  claiming  a  declaration  that  the 
defendants  were  jointly  and  severally  liable  to  pay  to 
the  plaintiff  company  the  maximum  value  of  certain 
shares  allotted  to  and  secured  by  the  defendants. 

The  defendant  Alexander  had  obtained  an  order  for 
discovery  of  documents  ^on  payment  of  the  usual 
deposit,  and  the  plaintiff*'  secretary  had  filed  an 
afi&davit  stating  the  documents  which  were  in  the 
possession  or  power  of  the  plaintiff  company  relating 
to  liie  matter  in  question  in  the  action,  and  specifying 
in  Part  I.  of  a  schedule  thereto,  the  documents  which 
the  plaintiffs  were  willing  to  produce. 

On  the  19th  of  November,  1902,  the  defendant 
E.  B.  Ohave  gave  notice  to  the  plaintiff  company  to 
produce  the  documents  mentioned  in  Part  L  of  this 
schedule. 

The  plaintiff  company,  however,  refused  to  produce 
them. 

The  defendant  B.  B.  Ghave  thereupon  applied  in 
chambers  for  an  order  on  the  plaintiff  company  to 
produce  these  documents  at  the  office  of  her  solicitors, 
and  that  the  applicant  might  be  at  liberty  to  inspect 
and  peruse  them  and  take  copies  and  abstracts  and 
extracts  therefrom,  and  that  in  the  meantime  all 
further  proceedings  might  be  stayed  against  her. 

Tois  application  was  op^ed  by  the  plaintiff 
company  and  was  adjourned  mto  court. 

A,  R,  Kirhy,  for  the  applicant.— This  application  is 
justified  by  the  rules.  Bules  Id  to  18  of  order 
31,   as  to  the  production  of    documents,  were  very 

(a.)  Beported  by  G.  W.  Mead,  Esq.,  Barrister- 
at-Law. 
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general,  and  even  if  these  are  to  be  read  in  a  more 
Smited  sense,  rule  18  (2)  of  itself  would  be  sufficient. 
M9ore  V.  Peachey,  39  W.  E.  692,  [1891]  2  Q.  B,  707, 
is  really  in  oar  fayonr,  though  ic  is  true  that  there 
the  documents  were  referred  to  in  an  affidavit  answer- 
ing interrogatories  instead  of,  as  in  this  case,  in  an 
affidavit  as  to  documents,  but  rule  26  applies  to  both. 
That  case  shows  that  unless  there  is  an  evasion  of  the 
rule  as  to  deposit  an  application  such  as  this  is  justi- 
fied by  the  rules.  An  application  under  rule  12 
might  have  been  met  by  the  objection  that  the 
pbuntifEB  had  already  made  a  sufficient  affidavit.  The 
procedure  under  rule  14  is  shown  in  QuiUer  v.  HeaUy, 
31  W.  B.  331,  23  COi.  D.  42. 

Mark  Bomert  for  the  plaintiff  company. — ^The  appli- 
cant is  attempting  to  obtain  discovery  without  msumig 
the  necessary  deposit*  and  this  the  court  wiU  not  allow : 
Moore  v.  Peachey,  The  deposit  is  not  only  for  the 
costs  of  the  affidavit,  but  also  for  the  costs  of  pro* 
duGing  the  documents.  This  application  is  really  an 
attempt  to  get  general  discovery  of  documents  by  this 
defendant,  and  the  plaintifib  should  be  protected  by 
tile  deposit.  The  procedure  is  different  under  rules  1 2  to 
14,  and  rule  15,  as  was  pointed  out  in  QuiUer  v. 
Heatly.  Documents  to  be  within  rule  15  must  be  more 
than  such  as  are  merely  disclosed  in  an  affidavit  of 
docnmentSt 

Kbeewigh,  J.— This  application  was  adjourned  by 
me  into  court  because  of  its  importance  and  novelty. 
It  was  admitted  by  counsel  before  me  in  chambers, 
and  is  admitted  here,  that  there  is  no  direct  authority 
on  the  point.  The  action  is  for  a  declaration  of  the 
lialulities  of  the  defendants  in  respect  to  certain 
shares.  I  need  not  go  into  the  merits  of  the  case. 
It  is  enough  to  say  that  there  are  several  defendants ; 
one  of  them  has  obtained  an  order  against  the 
plaintiffs  for  discovery  of  documents.  Another 
d^endant  seeks  to  have  produced  to  her,  without  any 
further  affidavit  of  documents,  the  docxmients  dis- 
closed in  the  affidavit  made  on  behalf  of  the  plaintiff 
oompany.  It  is  certainly  strange  that  the  point 
should  not  have  arisen  before ;  but,  although  it  is  of 
some  importance,  I  think,  now  that  I  have  had  the 
benefit  of  argument  on  both  sides,  I  m»y  safely  say 
that  it  is  not  in  terms  provided  for  by  the  rules.  They 
lay  down  a  general  practice,  but  are  silent  on  the 
purtionlar  point. 

The  first  objection  that  the  plaintiff^  urge  is  that 
this  is  really  an  application  for  discovery,  that 
upon  such  an  application  security  for  costs  should 
be  given  by  the  applicant^that  is  to  say,  £5  unless 
the  court  tiiinks  necessary  to  order  a  larger  sum; 
and  that  this  defendant  is  taking  advantage  of 
an  application  made  by  her  co-defendant  without 
making  such  payment  herself.  This  is  said  to  be  an 
evasion  of  the  rule  and  to  be  a  hardship  on  the  plain- 
tiffs, because  costs  wUl  be  incurred  in  producing  these 
documents,  and  the  rule  is  intended  as  an  indemnity 
against  the  costs  not  merely  of  making  the  affidavit 
but  of  production  as  well.  If  I  saw  any  reason  to 
suppose  that  there  was  any  intention  to  evade  the 
rule  as  to  deposit,  I  should  take  the  course  indicated 
by  the  judges  in  Moore  v.  PeacJiey  and  should  protect 
the  party  against  whom  the  application  was  made 
and  provide  that  there  should  not  in  fact  be  an 
evasion  of  the  rule.  But  the  decision  in  Moore  v. 
Peachey  does  not  seem  to  me  to  be  an  authority  in 
the  pUontiffs'  favour.  There  interrogatories  had  been 
delivered  and  the  deposit  of  £5,  as  required  by  ord.  31, 
r.  26,  on  an  application  for  discovery  of  documents, 
had  been  made.    The  affidavit  in  answer  to  interro- 

g atones  referred  to  certain  documents,  and  the  court 
eld  that  there  was  no  occasion  for  the  applicant 
there,  seeking  for  inspection  only,  to  make  a  further 


deposit.  It  is  quite  true  that  the  case  is  distingaieh- 
able  from  the  present,  because  there  the  documents 
were  referred  to  in  the  affidavit  in  answer  to  interro- 
gatories, whereas  here  they  are  referred  to  in  the 
affidavit  of  documents.  But  ord.  31,  r.  26,  is  applic- 
able in  each  case,  and  I  think  that  Moore  v.'  Peichey 
is  a  decision  that,  unless  there  is  evasion  of  the  rule 
as  to  deposit,  there  is  no  reason  why  there  should  be 
a  further  deposit  in  a  case  of  this  sort 

Then  it  is  said  that  the  rules  do  not  nieet  this  oaee, 
and  may  be  in  a  manner  inconsistent  with  the  right 
which  u  claimed.    I  think  that  is  so.    It  is  quite 
possible  to  read  the  rules  and  show  that  there  are 
many  passages  whf  oh  point  to  this  particular  applica- 
tion not  bSng  within  them.     But  I  do  not  think 
that  is    enou^.    I   think   there   are   rules   which 
sufficiently    cover    the    point    and   enable   me   to 
make  the  order.    In  the  first  place  ord.  31,  r.  12, 
enables   the   court   to   refuse   to   make   the   order 
for  discovery  of  documents  where  it  is  satisfied  that 
there  is  no  occasion  for  an  affidavit  of  documents,  and 
tho  applicant's  counsel  anticipates,  with  some  reason, 
that  if  the  applicant  were  to  apply  that  an  affidavit  of 
documents  should  be  made  iiy  the  plaintifiii,  they 
would  say,  and  the  court  womd  uphold  them,  that 
they  had  already  made  an  affidavit  of  documents  and 
stated  what  documents  were  in  their  possession,  and 
that  tbey  ought  not  to  be  asked  to  do  that  again, 
even  though  a  further  deposit  were  paid.    I  am  not 
sore  that,  if  the  present  application  were  to  fail,  the 
appHcant's  anticipation  would  be  well  grounded ;  but 
I  think  it  affords  some  reason  for  saying  that  the 
application   ought  not  to  fail.     According  to  the 
general  practice  of  the  court,  a  party  ought  not  to  be 
put  to  do  what  the  court  would  refuse  to  order,  and 
the  court  would  refuse  to  make  an  order  for  a  further 
affidavit  when  a  further  affidavit  is  not  necessary. 
Bule  14  is  in  vecy  general  terms.    [His  lordship  wid 
it,  and  continued  :J   Now  we  know  bv  an  affidavit— 
that  is  to  say,  by  a  document  of  record  in  this  action 
—that  the  plaintiffs  have  certain  documents  in  their 
possession   or   power.      Why  should  the  court  be 
powerless   on   an   application    of    a    defendant   to 
make  the  order  to  which  rule  14  points  P      It   is 
quite  true  that  there  are  other  rules,  beginning  with 
rule  15  which  deals  with  the  particular  caseof  documents 
to whichreference  is  madein  pleadings  or  affidavits,  and 
these  rules  go  on  to  provide  that  &e  party  requiring 
the  documents  should  give  notice,  and  uien,  under 
rule  18,  the  court  may  make  an  order  for  production* 
It  seems  to  me  to  be  essential  for  the  administration 
of  justice  that  there  should  be  power  in  the  court  to 
prevent  a  further  affidavit  of  documents  being  made, 
and  on  the  application  of  a  second  defendant  to  order 
the  plaintiff  to  produce  to  him  documents  which,  in 
ans  wer  to  thefirst  defendant,  he  has  admitted  to  be  in  his 
possession  or  power.    Surely  there  are  good  grounds 
for  this  jurisdiction.    The  words  of  rule  14  are  dear 
and  without  qualification :   "  Such  documents  in  his 
possession  or  power  relating  to  the  matter  in  question 
as  the  judge  shall  think  ri|^t."    But  that,  of  course, 
means  documents  relating  to  the  matters  in  question 
between  the  plaintiff  making  the  affidavit  and  the 
defendant  on  whose  application  it  is  made.    It  is 
possible,  and  indeed  every  practitioner  must  know 
that  it  is  not  at  all  an  uncommon  thing  that  docu- 
ments which  are  relevant  to  questions  between  the 
plaintiff  and  defendant  A.  may  not  be  relevant  t6 
questions  between  the  plaintiff  and  defendant  B.    It 
is  likely  to  occur  where  many  defendants  are  sued  on 
different  grounds.    I  think  it  would  be  extremely 
hard  to  make  a  plaintiff  produce  to  B.  all  the  docu- 
ments which  he  has  admitted  to  be  in  his  possession 
or  power  as  aj^ainst  A*,  notwithstandinp^  that  they 
may  have  nothing  to  do  with  the  case  agamst  B.    THe 
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oovrt  always  goards  against  prodnotioii  anddisoorery 
of  any  dooaments  wnioh  are  not  relerant  to  the 
matters  in  qnsstton.  I  think,  therefore,  that  when  a 
defendant  in  the  position  of  B.  makes  an  application 
of  this  kind  he  oan  only  do  so  on  the  terms  that,  not- 
withstanding the  order,  the  plaintLff  may  be  at  liberty 
to  withhold  on  oath  or  seal  np  dooaments  not  relating 
to  the  matters  in  question  between  the  plaintiff  and 
the  partioolar  defendant,  and  the  order  to  be  now 
made  mnst  be  so  framed. 

Solidtors,  G.  M.  Fdhard;  Cheston  &  Sana. 


^-£iJ:J  Feb.  12.  13. 

In  re  Nkwxn  (Deobabxd).  (a.) 

SolicUoT^Client — Agency — 86lieUar*»  power   a$   agent 
to  compromiie  actions. 

A  solicUor  ha$  a  general  power  to  compromise  an 
action  on  hehalf  of  his  lay  client,  provided  (a)  he  acts 
reasonahly  and  honk  fide,  and  (b)  that  he  is  not  restrained 
by  any  express  prohibition  ;  and  this  rtUe  applies  equally 
to  the  solicitor  on  the  record  acting  as  agent  for  the 
solicitor  of  the  lay  client, 

notion* 

In  Deoember,  1902,  a  summons  was  taken  ont  in 
the  district  registry  of  Liverpool  in  the  matter  of  the 
estate  of  O^orp  Newen,  deceased,  and  of  the  traits 
of  his  will.  Two  of  the  traitees,  Oarrathera  and 
Clark,  were  plaintiffs,  and  the  two  tenants  for  life 
with  a  Mr*  Davey,  a  remainderman  and  trnitee,  were 
defendants.  The  sommons  asked  for  directions  to 
the  trostees  in  r^ard  to  notices  served  npon  them  by 
two  railway  companies  proposing  to  take  part  of  the 
trost  property,  and  also  asked  that  the  trustees  might 
be  given  powers  to  oppose  the  railway  companies' 
application  to  Parliament,  costs  being  granted  oat  of 
the  trost  estate.  The  tenants  for  Hfe  a  few  days 
later  took  oat  a  summons  to  remove  the  proceedings 
from  the  Idverpool  District  Begistry  to  London* 

ICessrs*  Smiles  &  Oo.,  the  London  solicitors,  acted 
for  the  tenants  for  Vde  and  iostrocted  Messrs.  Jevons 
ft  Byley,  of  Liverpool,  to  act  as  their  agents  in  the 
matter.  On  the  lOth  of  January  they  farther 
instrocted  Mr*  Byley  as  follows :  *'  Failing  an  order 
dismissing  Mr.  Oarruuieirs'  application  with  costs  and 
giving  costs  on  our  application,  you  will  please 
adjourn  the  matter  to  the  judge."  Both  summonses 
came  before  the  rmstrar  on  the  12th  of  January. 
Mr*  Byley  attendea  as  agent  for  Smiles  A  Co.,  and, 
though  it  is  not  quite  dear  as  to  what  took  place,  the 
summonses  were  indorsed  thus :  "  Defendants  desir- 
ing that  no  further  opposition  to  the  bills  should  be 
offered  by  trustees,  no  order,  except  that  costs  of  all 
parties  be  paid  ont  of  the  estate. 

Though  the  words  **  bv  consent "  had  been  acd- 
dently  omitted,  yet  the  plaintiffs  contended  that  this 
was  a  consent  order;  but  the  defendants  took  the 
opposite  view,  and  now  moved  to  discharge  it  on  the 
ground  that  it  was  never  intended  to  be  a  consent 
order* 

Mr.  Byley  in  evidence  said  that  he  had  had  no 
instruotions  to  compromise,  but  had  submitted  to  the 
tlie  registrar's  ruling. 

His  lordship,  after  consultation  with  the  registrar, 
held  that  it  was  a  consent  order. 

(a.)  Bepozted  by  Alfked  ThoiIas,  Bsq«,  Bacrister- 
at-Law. 


Upfohn^  K.C.,  and  Eutherford^  f6r  Oarruthers. — 
There  were  two  points  to  be  considered-- {1)  What 
was  the  general  authority  of  the  solicitor  on  the  record, 
and  how  limited ;  (2)  if  the  solioitor  on  the  r«c(»d  is 
agent  for  any  other  solioitor,  is  his  general  authority 
in  any  way  affected  P  We  submit  that  the  solicitor  on 
the  recora  has  a  general  authority  to  compromise 
actions  which  can  only  be  limited  by  express  prohibi- 
tion; and  also,  the  fact  that  tiiesolidtor  on  the  record 
was  a  town  or  country  agent  for  another  solicitor 
makes  no  difference. 

They  dted  the  following :  Latuch  v.  Pasherante,  1 
Salk.  86 ;  Frestwich  v.  PoUy,  13  W*  iSl.  753,  18  0.  B. 
K.  S.  806 :  Fray  v.  Voides,  7  W.  B.  446,  1  E.  &  B* 
839;  OHjfiths  v.  WiUiams,  1  T.  B.  710;  Choum  v. 
Parrot,  11 W.  B.  668, 14  a  B.  N.  S.  74,  at  p.  83 ;  Withers 
V.  Parker,  28  L.  J.  Ex.  292;  Harvey  v.  Oroydon 
Sanitary  Authority,  32  W.  B.  389,  26  Oh*  D.  249  ; 
Hickman  v*  Berens,  [1895]  2  Ch.  638,  44  W.  B.  IHg. 
41 ;  Huddersfidd  Bank  v.  Lister,  43  W.  B.  567,  [1895] 
2  Gh.  273  ;  LewU*s  v.  Lewis,  39  W.  B.  75,  45  Ob.  D. 
281 ;  Tan^lin  v.  James,  29  W.  B.  311, 15  Oh.  D.  215 ; 
Goddard  v.  Jeffreys,  30  W.  B.  269 ;  Wilding  v.  Sander- 
son, 45  W.  B.  675,  [1897]  2  Oh.  534 ;  Aineworth  v. 
Wilding,  44  W.  B.  540,  [1896]  1  Oh.  673 ;  and  Neale 
V.  Gordon  Lennox,  ante,  p  140,  [1902]  A*  0.  465. 

Butcher,  K.C.  and  MaJther,  ior  Olark.  adopted 
Up  John's  arguments. 

jR.  J,  Parker  and  Spence,  in  support  of  the  motion, 
argued  tliat  the  country  or  town  agent  was  not  the 
sdUdtor  on  the  record,  and  had  therefore  no  general 
authority  to  compromise :  ord.  12,  r.  10 ;  ord.  4  and 
vol.  2,  p»  2,  form;  Aunual  Practice,  voL  2,  pp.  11  and 
12,  form.  There  was  no  privity  of  contract  between 
the  agent  and  the  lay  client :  Wray  v«  Kemp,  32  W*  B* 
334,  26  Oh.  D.  169. 

W.  H,  CozenS'Hardy,  for  Ur.  Davey,  also  supported 
the  motion* 

Fabwxll,  J.-^In  reality  tUs  is  an  appeal  from  the 
dedaionof  this  district  r^girtrar  about  costs  which 
amounted  to  about  £20.  The  registrar  suggested, 
when  the  matter  came  before  him,  that  it  would  be 
better,  to  save  the  parties  farther  expense,  that  no 
order  should  be  made,  and  that  the  costs  should 
come  out  of  the  trust  funds*  I  am  satisfied  that 
this  course  was  assented  to  by  all  parties;  but  by 
some  slip  the  words  **  by  consent "  were  left  out,  and 
now  the  defendants  move  to  discharge  the  order.  It 
has  been  argued  ihat  it  would  not  be  right  to  the 
defendants  to  treat  this  as  a  consent  order*  lUs  there 
been  any  mistake?  I  can  see  none;  and  I  cannot 
really  understand  why  the  matter  is  being  now 
contested.  The  lAverpod  a|[ent  was  the  only  witness 
called,  and  he  gave  no  evidence  of  mistake.  The 
agent  in  liverpool  had  received  a  letter  from  the 
London  solidtors  which  was  said  to  be  an  absolute 
pohibition  of  assent  to  any  order  but  that  suggested  ' 
m  the  letter.  I  do  not  agree.  Tiie  prohibition  must 
be  explidt,  and  that  in  the  letter  was  not  so.  A 
solidtor  has  a  general  power  to  compromise  actions, 
provided  he  acts  bond  fide  and  reasonably,  unless 
there  were  an  express  prohibition.  Then  it  was  oon«* 
tended  that  Mr.  Byley  had  no  authority  to  settle* 
Frestwich  v.  Foley  was  the  best  case  to  dte.  The 
head-note  ran:  ''An  attorney  has  a  general 
anthorityto  compromise  an  action  on  behalf  of  his 
client  proWded  he  acts  reasonably  and  bond  fide  and 
not  in  defiance  of  the  direct  and  podttve  ius^uctions 
of  the  client";  and  Sir  Montagu  Smith,  at  18 
0.  B.  N.  S.,  p.  816,  says:  ''The  attorney  is  the 
general  agent  of  the  dient  in  all  matters  which  may 
reasonably  be  expeoted  to  arise  for  deoision.  in  the 
cause*    Everyone  must  reasonably   expect    that   a 
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cause  may  not  be  oarried  to  its  natural  oondiuioo, 
and  that  it  is  proper  and  osoal  and  often  necessary 
to  compromise.  The  authorities  seem  to  me  to  estab- 
lish dearly  that  the  attorney  has  power  to  com- 
promise the  action  in  a  fair  and  reasonable  manner." 
It  is  dear,  then,  that  the  solidtor  had  general 
anthority.  Bnt  then  it  was  said  Mr.  Byley  wai  only 
the  Liverpool  agent.  No  doubt  there  was  no  privity 
of  contract  between  the  Liverpool  agent  and  the  said 
client.  Bat  ord.  12,  r.  10,  miUEes  it  necessary  to  have 
someone  at  hand,  and  Mr.  Bjley  had  entered  an 
appearance  and  been  served  with  notice.  I  do  not 
agree  with  Mr.  Parker's  conteation,  that  the  solidtor 
on  the  record,  as  agent  for  the  prindpal  solidtor,  had 
not  the  same  power  as  between  himself  and  the  lay 
dient  as  existed  between  the  prindpal  solidtor  and 
the  lay  client.  Where  is  the  line  to  be  drawn  P 
The  Oonrt  of  Bzdiequer  in  Withers  v.  Parker  must 
have  intended  what  they  said  then  in  their  dida, 
Pollodk»  O.B.,  said,  28  L.  J.  Ez«,  at  p.  294 :  '*  I 
think  it  is  of  considerable  importance  that  we  should 
not  open  a  facility  for  dtsputiog  arrangements  of 
this  description  by  creating  a  difference  between  the 
assent  of  ihe  attorney  and  the  assent  of  the  ageot. 
It  mijght  lead  to  very  inooavenient  consequences  if 
wa  did  not  consider  for  the  purposes  of  the  suit, 
the  agent  and  the  attorney  identioally  the  same  '* ; 
and  Martin,  B.,  at  p.  295,  said:  <*I  do  protest 
against  any  discinction  bdng  drawn  between  the  act 
of  the  London  agent  and  tbe  act  of  the  countnr 
attorney.  If  we  make  such  a  distinction  I  don't 
know  where  we  shall  s*op."  If  the  learned  barons 
did  not  mean  what  they  there  said,  I  do  not  know  for 
what  purpose  these  dicta  were  uttered.  It  wonld 
be  calamitous  to  the  conduct  of  busiueas  to  hold 
otherwise. 

Application  dismisBcd  with  casta, 

Sdidtors,  CarrutherSt  Liverpool ;  Collins,  Robinson, 
A  Duffldd,  Liverpool;  Bobins,  Billing,  &  Co.,  for 
cT.  Pughe  A  Bavey,  Pontypridd ;  8miUs  A  Co, 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.G.J.,    and  \  Nov.  3. 

Wills  and  Ohannt-ll,  JJ.)        J 

HtTMPHBBY  V,  YOUWO.  (a.) 

Local  government--*' Drain  ^*^ Semi-detached  house — 
Pipe  used  for  draining^*' One  building  only** — 
Public  Health  Act,  1875  (38  &  39  Vict,  c,  56),  ss.  4 
an(2  41. 

The  question  whether  a  pair  of  semi-detached  houses 
are  *•  one  building  only  "  within  the  meaning  of  section 
4  of  the  Public  Health  Act,  1875,  which  provides  thai 
"  *  drain*  means  any  drain  of  and  used  for  the  drainage 
of  one  building  only,*'  is  a  question  of  fact,  and  depends 
upon  tJie  circumstances  of  each  case. 

Case  stated. 

On  the  18th  of  April,  1902,  an  information  was 
preferred  by  Joseph  Humphery  (the  appellant), 
inspector  of  nuisances  for  tbe  borough  of  Beigate, 
on  behalf  of  the  mayor,  aldermen,  and  burgesses 
of  the  borough,  being,  by  their  council,  the  urban 
district  council  for  the  borough  and  the  IocaI  authority 
for  the  district,  under  the  Public  Health  Act.  1875 
(38  &  39  Vict,  c  55),  s.  41,  against  Douglas  Young 
(the  respondent),  for  that  on  the  appellant's  written 
application  to  the  authority  stating  that  a  drain 
belonging  to  Nos.  36  and  38,  Somers-road,  within 


(a.)  Beported  by  B.  G.  Stillwvll,  Bsq.,  Barrister- 
at-Law. 


the  borough,  was  a  nuisance  and  injorious  to  health, 
the  local  authority  did  empower  him  (the  appellant), 
after  twenty-four  hours*  written  notice  to  the  occu- 
piers of  the  premises,  to  enter  the  same  and  cause 
the  ground  to  be  opened  and  examine  the  drain;' 
that  upon  examination  the  drain  appeared  to  be  in 
a  bad  condition  and  to  require  alteration  or  amend- 
ment; that  the  local  auUiority  did,  on  the  25th  of 
February,  1902,  cause  notice  in  writing  to  be  given 
to  the  respondent,  the  owner  of  the  premises,  re- 
quiring him  before  the  4th  of  March  then  next  to 
do  the  following  necessary  works— that  is  to  say, 
rday  the  drain  with  soundly- jointed  6in.  glased 
stoneware  pipes  on  a  bed  of  6in.  of  cement  concrete, 
the  drain  to  be  jointed  so  as  to  stand  the  water  test ; 
and  that  the  notice  had  not  been  complied  with,  and 
the  works  had  not  been  executed. 

Upon  the  hearing  of  the  information  the  following 
facts  were  proved  or  admitted  before  the  justices : 

The  written  application  to  the  local  authority  was 
made  as  required  by  section  41  of  the  Public  Health 
Act,  1875  (38  &  39  Vict.  c.  55). 

The  looalauthority  thereupon  by  writing  empowered 
the  appdlant.  who  was  their  inspector  of  nuisances, 
after  the  notice  to  the  occupiers  required  by  the  same 
section,  to  enter  the  premises  mentioned  in  the 
application  and  cause  the  ground  to  be  opened  and 
examine  the  drain  or  sewer  mentioned  in  the  applica- 
tion, which  the  appdlant  accordingly  did. 

Upon  sudi  examination  the  drain  or  sewer  appeared 
to  be  in  a  bad  condition,  and  to  require  alteration  or 
amendment. 

Thereupon  the  local  authority  forthwith  caused 
notice  in  writing  to  be  given  to  the  respondent,  who 
was  tiie  owner  of  the  premises,  requiring  him  before 
the  4th  of  March  (being  a  reasonable  time)  to  do  the 
necessary  works,  which  neceisary  works  were  specified 
in  sudi  notice  and  in  the  information. 
Sudi  notice  was  not  complied  with. 
Toe  premises  in  question  were  a  pair  of  semi- 
detached honses,  built  apparently  at  the  same  time, 
having  one  continuous  roof  and  divided  by  a  party 
wall  which  did  not  go  .up  through  the  roof.  At 
the  time  of  the  erection  of  the  houses  the  looal 
authority  did  not  reqdire  the  party  wall  to  be  carried 
up  above  the  roof.  At  the  point  of  division  there 
was  a  recess  in  the  front  wall  down  which  a  water- 
pipe  ran.  The  houses  had  gardens  in  front  and 
beliind,  which  were  divided  by  fences. 

The  houses  had  always  been  the  subject  of  separate 
lettings,  and  occupied  by  separate  tenants ;  and  they 
ware  separatdy  assessed  and  rated  for  the  poor  and 
other  rates. 

The  drain  or  sewer  in  question  was  used  for  the 
drainage  of  both  houses.  It  commenced  at  the  point 
of  junction  of  two  separate  drains  which  drainea  the 
respective  houses,  ran  thence  under  the  g^arden  of  one 
of  the  houses  into  and  under  a  public  road  called 
Somers-road,  and  was  connected  with  a  public  sewer 
which  ran  along  that  road. 

On  the  part  of  the  appellant  it  was  contended  that 
the  two  houses  were  one  buUding  only,  and  that  the 
drain  or  sewer  was  a  drain  within  the  meaning  of 
section  41  of  the  PabUo  Health  Act,  1875. 

On  the  part  of  the  respondent  it  was  contended 
that  the  two  houses  were  two  buildings  not 
within  tiie  same  curtilage,  and  that  the  sewer  or 
drain  was  not  a  drain  wi&in  the  meaning  of  section 
41,  but  was  a  sewer  vested  in  and  repairable  by  the 
looal  authority. 

The  following  cases  were  cited:   Travis  v.  Uttleyt 

42  W.  B.  461,  [1894]  1  a  B.  233 ;  Hedlev  v.  Webb, 

[1901]  2  Cb.  126,  49  W.  B.  Dig.  101  ;  and   Woodford 

I  Urban  Distnct  CouncU  v.  Stark,  86  L.  T.  Bep.  685,  50 

I  W.  B.  Dig.  98. 
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The  juBtioes  found  as  a  faot  (if  aad  so  iix  as  it  was 
»  question  of  faot)  that  the  two  hootes  were  two 
separate  bnildiDgs  and  not  within  the  same  onrtilage, 
and  they  were  of  opinion,  on  the  authority  of  Travis 
▼.  UtUey,  that  the  drain  or  sewer  in  qaestion  was  a 
sewer  within  the  meaning  of  the  Pabiio  Health  Aot, 
1875,  vested  in  the  lomJ  authority,  and  that  the 
respondent  oould  not  be  required  to  alter  or  amend 
it.    They  therefore  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  the  justioes  upon  the  above  statement  of 
facts  came  to  a  oorrpot  determination  and  deoUion 
in  point  of  law,  and,  if  not,  what  should  be  done  in 
the  premises. 

Bj  the  Public  Health  Act,  1876  (38  &  89  Vict  c. 
55),  it  is  provided  as  follows : 

Section  4.— «  Drain  "  means  any  drain  of  and  used 
for  the  drainage  of  one  building  only,  or  premises 
within  the  same  curtilage,  and  made  merely  for  the 
puxpose  of  communicating  therefrom  with  a  ceaspool 
or  other  like  receptacle  for  drainage,  or  with  a  sewer 
into  which  the  drainage  of  two  or  more  buildmgs  or 
premises  occupied  by  different  persons  is  conveyed. 
*' Sewer  ^'  includes  lewers  and  drains  of  every  descrip- 
tion, except  drains  to  which  .the  word  **  dnia ''  inter- 
preted a«  aforesaid  applies,  and  except  drains  vested 
in  or  under  the  control  of  any  authority  having  the 
management  of  roads  and  not  being  a  local  authority 
noder  this  Act. 

Section  41.— '<0n  the  written  application  of  any 
person  to  a  local  authority,  stating  that  any  drain, 
water-doset,  earth-closet,  privy,  ashpit,  or  cesspool 
on  or  belonging  to  any  premiws  within  their  district 
is  a  nuisance  or  injurious  to  health  (but  not  other- 
wise) the  local  authority  may,  by  writing,  empower 
their  surveyor  or  inspector  of  nuisances,  after  twenty- 
four  hours'  written  notice  to  the  occupier  of  such 
premises,  or  in  case  of  emergency  without  notice,  to 
enter  such  premises,  with  or  without  assistants,  and 
cause  the  ground  to  be  opened  and  examine  such 
drain,  water-doset.  earth-doset,  privy,  ashpit,  or 
oesspod.  .  •  •  If  the  drain  .  .  .  on  examina- 
tion appear  to  be  in  bad  condition,  or  to  require 
alteration  or  amendment,  the  local  authority  shall 
forthwith  cause  notice  in  writing  to  be  given  to  the 
owner  or  occupier  of  the  premises  requiring  him 
forthwith  or  within  a  reasoaable  time  therein  speci- 
fied to  do  the  necessary  works ;  and  if  sudi  notice 
is  not  complied  with,  the  person  to  whom  it  is  givea 
shall  be  liable  to  a  penalty  not  exceeding  ten  shOltngs 
for  every  day  during  which  he  conttnuei  to  make 
default,  and  the  local  authority  may,  if  they  think 
fit,  execute  such  wOrks,  and  msy  recover  in  a  sum- 
mary manner  from  the  owner  the  expenses  incurred 
by  them  in  so  doing,  or  may  by  order  dedare  the 
same  to  be  private  improvement  expenses." 

Broff,  K,C.  {O.  Hwmphreys  with  him),  for  the 
appdlant. — The  decision  of  the  justices  was  wrong. 
HtdXey  v.  Welib  is  in  favour  of  the  appdlant.  In  that 
esse  Gozens-Hardy,  J.,  held  that  a  pair  of  semt- 
detaohed  houses  were  *'one  building  only"  within 
the  meaning  of  section  4  of  the  Public  Health  Act, 
1875,  and  that  the  pipe  which  drained  the  two  houses 
was  a  drain,  and  not  a  sewer.  The  decision  in  that 
esse  ia  bindiog  on  the  justices.  In  the  present  case 
there  is  no  evidence  that  these  houses  are  separate 
buildings.  They  were  built  at  the  same  time  and  are 
Tmder  one  continuous  roof  and  have  one  continuous 
irait  wall.  Buildings  of  this  nature  are  of  frequent 
oocnmnoe,  and  the  court  should  lay  down  as  a  pro- 
position of  law  whether  such  houses  are  one  building 
or  not  within  the  meaning  of  section  4. 

UQcmorran^  K,0,  (NcUdreU  with  him),  for  the 
icspondant.— The  questioQ  in  cases  such  as  this  is  one 


purely  of  fact  and  depends  upon  the  drcumstances  of 
each  individud  case.  HedUy  v.  Wehb  was  decided  on 
a  point  of  fact.  Ttie  justices  were  right  in  holding 
this  pipe  was  a  sewer. 

Bray,  K,0,,  replied. 

Lord  Alysbstonk.  L.O.J.— We  ha?e  been  invited 
by  counsd  for  the  appellant  to  lay  down  a  general 
rule  as  to  whether  a  pair  of  semi-detadied  houses  is 
to  be  regarded  as  one  building  only  or  more  than  one. 
I  for  one  decline  to  lay  down  any  such  rule.    It  is  in 
every  case  a  qu^tion  of  fact.     Gounsd  has  argued 
that  we  must  find  that  these  semi-detached  houses 
were  one  building  only,  because  they  were  built  at  the 
same  time  and  are  both  under  one  continuous  roof 
and   have   one    continuous    front    waU,    and   that 
there    was    no     evidence   before    the    justices   on 
whidi    they   could   find    that  they  were  separate 
buildines.      I     doubt     whether    it    was   intended 
that    the    word    "building"    in    the   Act   should 
have  BO  wide  a  meaning.    Section  4,  which  contains 
the  definition  of  a  dram,  says  that  **  drain "  means 
any  drain  of  and  used  for  the  drainage  of  one  building 
only  or  premises    within  the  same   curtilage,  and 
"  sewer"  indudes  sewers  and  drains  of  every  descrip- 
tion except  drains  to  which  the  word  **  drain "  as 
above  defined  applies.    If  it  had  been  intended  to 
deal  with  the  question  of  structure  I  think  some 
more  distinct  d^mtion  would  have  been  given.    I 
have,  however,  come  to  the  condusion  that  it  must 
be  a  question  of  fact  in  each  case  for  the  justices,  and 
in  the  present  case  they  have  found  as  a  fact  that  the 
two  houses   were  two  separate  buildinjg^  and  not 
within  the  same  curtilage,  and  I  think  it  is  impossible 
to  say  that  there  was  no  evidence  upon  which  they 
could  so  find.    In  TravU  v.  UtUey  it  was  held  that 
three  houses  were  not  **  one  building  only,"  and  that 
a  drain  passing  through  private  ground,  but  receiving 
the  drainase  of  three  houses,  was  a  sewer  within  the 
meaning  of  the  Act.    That  case  seems  to  me  to  be  an 
authority  here,  at  least  to  the  extent  of  showing  that 
it  is  a  question  of  faot,  and  that  each  case  has  to  be 
dedt  with  on  its  own  facts.    Hedley  v.  Wehb,  which 
was  relied  on  by  counsd  for  the  appdlant,  in  so  far 
as  it  is  an  authority  at  all  in  the  present  case,  is 
rather  against  the  appellant.     In  that  case  Gozens- 
Hardy,    J.,   hdd   that   the   pair  of  semi-detached 
houses   with   which   he   had   there   to   deal   were 
one  building,  but  that  is  an  instance  of  a  finding 
of  fact  by  the  learned  judge.     As  further  showing 
that  it  must  be  a  question  of   fact,  I  may   refer 
to  the  case  of  Boger»  v.  Hoaegood,  49  W.  B.  659,  [1900] 
2  Oh.  388,  where  the  Court  of  Appeal  hdd  that  for 
some  purposes  a  block  of  residential  fiats  was  not  one 
dwdlmg-house. 

WiLLB,  J. —  I  am  of  the  same  opinion.  In  cases  of 
this  kind  the  facts  are  very  sddom  identicd  and  the 
question  whether  the  structure  is  one  buildin|^  or  two 
must  be  treated  as  one  of  fact.  As  to  the  view  tiiat 
I  appear  to  have  taken  in  Travis  v.  UtUey,  that 
because  part  of  the  pipe  wai  undoubtedly  a  sewer  the 
whole  of  the  drain  was  a  sewer  from  end  to  end,  I  may 
point  out  that  I  modified  and  corrected  that  view  in 
the  subsequent  case  of  Beckenham  Urban  Diitrict 
Council  V.  Wood,  60  J.  P.  490. 

Ohaitnell,  J. — I  also  am  of  the  same  opinion.  I 
agree  that  it  is  a  question  of  fact  in  each  case.  No 
doubt  it  would  be  very  useful  if  we  could  lay  down  a 
generd  rule  which  would  apply  to  such  a  case  as  this, 
but  we  have  not  the  power  to  do  so. 

Appeal  diimiued. 

Solicitors  for  appdlant,  Nicol,  Son,  <£;  Jones,  for 
(7.  J.  Orece,  BedhiU. 
Solidtoxs  for  respondent,  PeUiver  <Si  Pearhes, 
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Darling  and  ChanneU, 

OouNOiL  OF  City  of  Westminstbb  v.  Watson,  (a.) 

Local  government — Buildings^  Surveyors  fees — Super ^ 
vision  of  temporary  toooden  structures  —  Whether 
pouter  trans/erred  to  borough  cotmcUs — District  suT' 
veyors— London  Building  Act,  1894  (67  &  68  Vict.  c. 
ecxosiiu),  a,  84 — London  Government  Act,  1899  (62  & 
63  Vict.  c.  14),  s.  5  ;  Schedule  IL,  Part  L 

The  transfer,  hy  section  &  of  the  London  Govemmeni 
Act,  1899,  of  the  licensing  power  over  temporary  wooden 
sitnutures,  under  section  84  of  the  London  Building  Act, 
1894, /rom  the  London  County  Council  to  the  borough 
councils,  does  not  operate  <m  a  transfer  of  t?ie  powers 
and  duties  of  the  district  surveyors,  though  those  powers 
and  duties  are  substantitUly  diminished  thereby.  The 
district  surveyors  are  officers  under  the  London  Building 
Act,  1894.  They  are  therefore  entitled,  under  section 
146  of  that  Act,  to  receive  notices  of  structures  fcUling 
vnthin  section  84,  and,  in  a  proper  case,  are  entiUtd  to 
inspect  and  receive  a  fee  for  such  inspection. 

Case  stated  under  seotion  29  of  the  London  Govern- 
ment Aot,  1899. 

The  City  of  Westminster  was  oreated  in  pnrsnance 
of  seotion  1  of  the  London  Government  Act,  1899, 
which  gave  power  to  the  Grown  to  oreate  snoh  areas 
and  to  make  such  re-arrangementi  for  bonndaries  as 
would  be  found  neoeesary,  and  the  &rst  sohedale  to 
such  seotion  defined  those  boundaries. 

By  section  6,  sub-section  1,  the  powers  and  duties 
of  the  London  County  Council,  under  the  enact- 
ments mentioned  m  Part  L  of  the  second  schedule  to 
that  Act,  subject  to  the  conditions  mentioned  in  that 
schedule,  were  transferred  to  the  borough  couudL 
That  siohedule  is  as  follows : 
Part  L— Powers  and  duties  to  be  tifansferred  from 
county  council;  powers  and  duties  transferred; 
power  under  seotion  84  of  the  London  Building  Act, 
1894,  to  take  proceedings  for  default  in  obtaining  or 
observing  the  conditions  of  a  licence  under  that 
transfer. 

Section  84  is  one  of  a  series  of  five  sections— 82-86 
in  Part  V£L  of  the  London  Budding  Act— giving  to 
the  London  County  Council  power  to  licence  tem-^ 
porary  structures,  and  providing  for  the  deposit  of 
plans  and  also  providing  for  the  recovery  of  penalties. 
By  the  London  Bdlding  Act,  1894,  s.  138.  it  is 
provided,  **  subject  to  the  provisions  of  ttiis  Act,  and  to 
the  exemptions  contained  therein,  every  building  or 
structure  •  •  •  shall  be  subject  to  the  supervision 
of  the  dislzict.  surveyor  appointed  to  the  district  in 
which  the  building  or  structure  is  situate." 

By  section  146 :  **  In  the  following  cases  and  at  the 
following  times— that  is  to  say :  (a)  When  a  building 
or  structure  is  about  to  be  b<»gun,  then  two  clear  days 
before  it  is  begun;  and  (6)  when  a  building  or 
structure  or  work  is  after  the  commencement  thereof 
suspended  for  any  period  exceeding  three  months, 
thfn  two  clear  days  before  it  is  resumed;  and  (c) 
when,  during  the  progress  of  a  building  or  structure 
or  work  the  bnUder  employed  thereon  is  changed, 
then  two  dear  days  before  a  new  builder  enters  upon 
the  continuance  thereof,  the  builder  or  other  person 
causing  or  directing  the  work  to  be  executed  shall 
■erve  on  the  district  surveyor  a  building  notice 
respecting  the  buHding  or  structural  work." 

By  section  154:   *'{l)  There  shall  be  paid  by  the 
builder,  or  in  his  default  by  tHe  owner  or  occupier,  as 
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the  case  may  be,  of  the  building  or  structure  in  respect 
whereof  the  same  are  chargeable,  to  every  district 
surveyor  in  respect  of  the  several  matters  mentioned 
in  Parts  L  and  HI.  of  the  third  schedule  to  this  Act 
the  fees  therein  specified,  or  such  other  fees  as  may  ba 
directed  by  the  London  County  Council." 

By  the  third  schedule— Fees  payable  to  distnct 
surveyors  on  wooden  and  temporary  structures: 
"On  inspection  of  any  woeden  structures  or  on 
inspection  of  any  structure  or  erection  put  up  on  any 
publio  occarion,  the  same  amount  as  for  a  new  build- 
ing, calculated  on  the  area  of  the  structure  or  erection, 
without  reference  to  the  area  of  any  building  to  which 
it  may  be  attached  or  in  or  on  whidh.it  may  be  put 
up."  .         . 

Prior  to  the  transfer  of  the  administration  of 
section  84  to  the  metropolitan  boroughs  it  was  the 
practice  of  the  London  County  Council  to  make  any 
grant  of  licence  or  approval  conditional  on  the  work 
being  done  subject  to  the  approval  of  the  disteiot 
surveyor ;  and  the  Westminster  council  had  by  thwc 
licence  made  the  approval  of  structures  falling  withm 
section  84  subject   to  the  approval  of   their   own 

""SyPwt  IX.  of  the  Act  of  1894  provision  is  made  for 
dangerous  and  neglected  structures. 

The  district  surveyors  have  the  duty  to  report  to 
the  London  County  Council  information  received  by 
them  that  the  structure  is  in  a  dangerous  state,  and 
may  be  required  by  the  London  County  Conned  to 
survey  such  structure. 

Fees  are  provided  for  the  distnct  surveyors  jot 
surveys  and  subsequent  action,  but  no  fee  is  provided 
merely  for  reporting  information,  and  the  Vovmoa 
as  to  the  fees  in  question  is  made  by  section  113  of 
the  Act  coupled  with  Part  n.  of  the  third  schedule. 
The  questions  which  have  arisen  between  the 
council  of  the  city  of  Westminster  and  the  district 
surveyors  who  are  parties  in  this  case  are,  .fl»*ijy.  « 
to  whether  the  powers,  duties,  and  habiUties  of  the 
surveyors  with  respect  to  the  supervision  or  in»P«o««^ 
of  wooden  structures  falling  withm  seotion  84  of  the 
Act  of  1894  have  been  transferred  to  the  city  council 
and  its  ofllcers;  secondly,  as  to  whether  wooden 
structures  falling  within  section  84  are  works  of 
which  the  district  surveyor  should  have  notice  under 
section  146  of  the  Act,  and  as  to  which  he  has  duties 
of  inspection  and  supervision  independently  of  toe 
terms  of  any  licence ;  and  thirdly,  as  to  whether  the 
right  to  rec^ve  the  fees  for  such  supervision  ^a 
inspection  has  been  transferred  to  the  Wesfaninster 
City  CouncQ,  or  is  still  retained  by  the  district 
surveyor  independentiy  of  the  terms  of  the  hoenoe 
granted. 

Manisty,  K.C.  {Craies  and  B.  0.  Bircham  withhfan)» 
for  the  city  of  Westminster.— The  duties  of  the 
dUtrict  surveyor  have  been  transferred  as  regards 
section  84,  which  alone  deals  with  these  t«n- 
porary  wooden  structures.  The  notice  to  the 
district  surveyor  under  section  145  only  apP^^ 
to  structures  in  the  nature  of  a  building,  and  these 
are  temporary  struoturps.  ..  «,  «  o«f 

He  referred  to  Venner  v.  McDoweU,  45  W.  B.  267. 
ri8971  1  Q.  B.  421,  and  Westminster,  COy  <indCouMtt 
of  Y.London  County  Council,  50  W.  B.  428,  [1902]  1 
K.  B.  326. 

Macmorran,  K.C.  (Byde  EUliard  with  him),  fw  tte 
dUtrict  surveyors.— The  surveyors'  rightsunderseoncn 
84  have  not  been  taken  away,  and  they  theref<»e 
have  still  the  right  to  receive  notices  under  secUon 
145.  They  are  not  the  servants  of  the  county  connw, 
but  have  to  perform  their  statutory  duties  under  the 
Act.  If  the  contention  of  the  city  councd  is  ngni. 
and  the  right  of  supervision  has  passed  to  them,  w»« 
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power  of  saperyision  would  depend  apcm  the  terms 
of  the  licence,  and  if  no  condition  as  to  supervision 
were  inserted  there  would  be  no  power  in  anyone  to 
•uperyise  these  structures. 

Lord  Alyebstone,  L.C.J.— This  is  a  difficult  case. 
The  necessities  of  modem  legishition  have  rendered 
it  absolutely  necessary  that  there  should  be  legisla- 
tion by  reference,  and  one  of  the  difficulties  unavoid- 
ably imposed  on  the  courts  is  that  they  frequently 
have     to     construe     Acts    of     Parliament     which 
incorporate    sections    of     other     Acts     by     mere 
leference.     We  have   in  this  case  to  deal  with  a 
question  which  is  raised   in  consequence  of   such 
legislation.     The  second  schedule  of   the   London 
Government  Act,  1899,  transferred  from  the  county 
council  under  the  words  "  Powers  and  duties  to  be 
tranderred"  the   power   under   section  84  of   the 
London  Building  Act,  1894,  to  license  the  setting  up 
of  wooden  structures,  and  power  to  take  proceedmgs 
for  default  in  obtaining  or  observing  the  conditions  of 
a  lieence  under  that  section.    Section  84  contemplated 
that   the   liceoce    should    contain   provinions    with 
reference  to  the  structure  and  the  tune  fur  wnich  it 
should  be  allowed  to  continue.    It  is  not  denied  tJ^at 
the  city  of  Westminster  obtained  aomethiog  under 
that  transfer,  aod  we  decided  in  Westminster  Council 
V.  London  Cottnty  Council  th%t  the  right  of  licensing 
or  imposing  conditions  in  the  licence,  and  of  taking 
prr  oeedings  in  the  event  of  not  obtaining  or  observing 
a    licence,    had   been   transferred   to    the   city  of 
Westminster.    At  the  time  of   transfer  there  were 
existing  a  number  of  provisions  legarding  the  duties 
of  district  surveyors,  duties  partly  defiuM  by  Act  of 
Parliament  and  partly  regulated  by  bye-Uws  made 
under   the   Act.      They   are  duties   imposed  upon 
persons  who  are  not  strictly  speaking  servants  of  the 
county   council   though  ti^eir   deputies  had   to   be 
appointed  subject  to  its  approval.     They  are  public 
cmcers   under   the    London    Building    Act,    1894, 
with  important  duties  to  perform.     I  do  not  think 
that  it  was  intended  to  tnmsfer  the  powers  of  the 
district  surveyors  to  the  Westminster  Oity  Council.  Far 
stronger  language  would  have  been  required  to  effect 
such  a  transfer.    But  by  the  transfer  the  powers  of 
the  district  surveyors  may  have  been,  to  a  certain 
extent  destroyed,  or  some  of  th€m  may  have  been 
taken  away.     What  is,  therefore,  the  true  view  of  the 
law  haviog  regard  to  the  respective  positions  of  the 
county  council,  the  surveyors,  and  the  dty  of  West- 
minster; and  what  was  intended  to  be  transferred 
under  section  84  of  the  London  Building  Act.  I  repeat 
that  the  city  council  can  specify  the  conditions  of  the 
licence,  and  if  any  duties  are  imposed  upon  anybody  by 
the  licence,  they  are  not  imposed  upon  the  district 
surveyors  as  such.  At  the  same  time,  ^e  transfer  from 
the  county  council  does  not  destroy  any  of  the  duties  or 
powers  of  the  district  surveyors,  except  in  so  far  as 
the  actual  necessity  of   the   transfer   involves   the 
alteration  or  destruction  of  those  duties. 

It  is  now  necessary  to  consider  (in  the  light  of 
these  general  observations)  the  three  questions  put 
to  ua  in  the  case.  The  first  is,  as  to  whether 
the  powers,  duties,  and  liabilities  of  the  surveyors 
with  respect  to  the  supervision  or  inspection  of 
wooden  structures  falling  within  section  84  have  been 
transferred  to  the  dty  council  and  its  officers. 
In  so  far  as  those  duties  depend  upon  the  terms  of 
the  licence  it  is  not  a  question  of  transfer  at  all ;  it 
is  a  question  of  duties  which  are  imposed  upon 
the  officers  of  the  city  council  if  there  are  any  sach 
named  by  the  terms  of  the  licence.  They  are  not 
duties  which  are  taken  away  from  the  district 
surveyors ;  and  therefore  it  follows  that  the  district 
surveyors  do  not  have  either  the  right,  power,  or  duty 


of  performing  any  of  the  duties  prescribed  by  the 
Ucence,  unless  the  licence  indicates  by  its  terms  that 
they  are  the  persons  to  fulfil  its  duties  ;  for  instance, 
it  might  be  quite  possible  for  the  city  council  to  say 
that  they  would  direct  these  structures  to  be  erected 
subject  to  the  supervision  of  the  district  surveyor. 
My  answer  to  the  first  question  is,  that  the  powers 
and  duties  of  ike  district  surveyors  are  not  transferred 
to  the  dty  coundl  and  its  officers,  and  that  the  district 
surveyors  have  no  powers  or  duties  or  liabilities 
under  the  licence  which  is  granted  by  the  dty  of 
Westminster. 

The  second  question  is  whether  wooden  structures 
falling  witMn  section  84  are  structures  of  which 
a  Strict  surveyor  should  have  notice  under  section 
145  of  the  Act,  and  as  to  which  he  has  duties 
of  supervision  a  nd  inspection  independently  of 
the  terms  of  any  licence.  On  the  whole  I  think 
that  the  district  surveyors  are  entitled  to  the 
notice  under  section  145,  not,  of  course,  of  everything 
specified  in  that  section,  because  some  of  the 
provisions  are  not  applicable;  but  there  may  be 
questions,  notably  of  dangerous  structures,  possibly 
of  interference  with  some  street  or  street  lines,  poanbly 
of  some  of  the  other  matters  which  may  be  involved, 
that  may  impore  (in  a  proper  casft)  upon  thi  diatrict 
surveyor  the  right  and  duty  of  mspecting  under  the 
Aci-Hii  right  and  duty  not  in  any  way  based  upon  the 
licence.  It  must  not  be  thought  that  I  suggest  that 
because  notice  is  given  the  surveyor  has  the  right  of 
going  in  and  purporting  to  exerdse  functions  under 
the  Act  which  have  no  ration  to  the  stmctura  whidi 
is  actually  being  erected  or  to  its  character,  and  I 
must  not  be  thought  to  express  an  opinion  that  nmply 
because  a  notice  may  be  given  a  surveyor  would  be 
entitled  to  say,  "  I  will  go  in  and  inspect  and  will  claim 
my  fee,*'  although  there  was  no  reasonable  ground 
for  saggestiog  that  there  wa^  any  danger  of  any 
infraction  of  any  conditions  in  the  statute.  I  do  not 
mean  to  express  an  opiniou  that  a  surveyor  would  be 
entitled  to  daim  a  fee  under  sudi  circumstances.  I 
thiuk  it  is  impossible  for  us  to  say,  having  regard  to 
the  duties  of  the  surveyor,  that  he  is  not  entitled  to 
notice. 

The  last  question  is,  as  to  whether  the  right  to 
recdve  fees  for  supervision  aod  inspection  mentioned 
in  the  case  has  been  transferred  to  the  dty 
coundl  or  has  lapsed  or  is  still  retained  by  the 
district  surveyor.  I  am  of  opinion  that  the  right 
has  not  been  transferred  to  the  dty  coundl  or 
its  officers  ;  that  follows  from  the  earli«r  part  of  my 
judgment.  I  do  not  think,  dther,  that  it  has  alto- 
gether lapsed.  The  reasonable  and  proper  course  for 
the  ck>unty  council  to  take  would  be  to  exerdte  their 
powers  under  section  154  of  the  Act  of  1894  of  illow- 
mg  a  lesser  fee  where  the  duties  to  be  performed  by 
the  district  surveyor  would  obviously  be  very  much 
less  than  those  he  would  have  to  perform  under  the 
circumstances  contemplated  by  the  statute.  I  am  of 
opioiou  that  the  right  to  proper  fees  is  not  taken 
away,  and  that  if  in  a  proper  case,  for  good  cause,  the 
surveyor,  on  information  he  has  recdvdd,  has  the  duty 
cast  upon  him  to  inspect,  or  if  some  question  arises 
which  may  properly  give  him  the  right  to  inspect  in 
order  to  see  whether  the  provisions  of  the  Act  have 
been  infringed,  then  he  would  be  entitled  to  a  fee.  I 
can  do  no  more  than  indicate  my  opinion  as  to  what 
ought  to  be  done  with  regard  to  the  amount  of  fees^ 
but  I  wish  it  to  be  understood  that  I  do  noc,  in  recog- 
nizing this  right  of  district  surveyors,  suggest  that  they 
are  entitled,  simply  because  they  are  district  surveyors 
and  have  certain  duties  to  perform  under  the  Act,  to 
claim  fees  in  respect  of  every  building  which  may  be 
erected.  The  case  is,  no  doubt,  one  of  di  fficulty  in 
consequence  of  the  transfer  of  the   duties  Irom  the 
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oounty  oounoil  without  any  spedftl  ref  eienoe  to  the 
datioB  of  distriot  sntreyors. '  I  have  answered  the 
qnestioDS,  and  I  trust  my  answers  will  be  sufficient  to 
enable  persons  to  ascertain  what  their  rights  are. 

Dablino,  J. — I  am  of  the  same  opinion.  With 
regard  to  the  ^strict  surveyor  inspecting  one  of  these 
temporary  wooden  biiildings  and  obtaining  a  fee  for 
doing  so  even  after  notice,  during  the  argument  it 
taxed  tiie  ingenuity  of  counsel  to  suggest  even  a 
hypotheticBd  case  in  which  cue  of  these  erections 
would  infringe  the  provisions  of  the  Act  of  1894,  and 
so  really  require  the  attention  of  the  district  surveyor. 
That  is  enough  to  satisfy  me  that  there  will  really  be 
no  unnecessary  interference  by  district  surveyors 
wiih  buildings  such  as  these. 

Ohanitell,  J.— I  do  not  think  it  is  correct  to  say 
that  any  powers,  duties,  or  liabilities  of  the  surveyors 
have  been  transferred  by  the  London  (Government 
Act,  1899,  because  the  strict  surveyors  are  perions 
having  a   statutory   position  and   duty  cast   upon 
them;  they  are  not  mere  servants  of  the  London 
Oiunty   Council.       The    result   seems  to   be   that 
the  transfer  of  the  powers  and  duties  of  the  London 
Oounty    Oounoil    cannot    possibly    operate    as    a 
transfer  of    the  powers  and  duties  of   the   district 
surveyors.    But  incidentally  the  transfer  of  power« 
to  the   city   of    Westminster  which  but    for   that 
transfer  would  have  been  exercised  by  the  county 
council    has,    in   m^   opinion,   very    substantially 
diminished   the   duties    of   the   district   surveyors. 
Under  the  former   proceedings,  when   the  ri^ht  of 
licensing  was  in  the  London  Oounty  Oounoil,  it  was 
uodoubtedly  their  practice  so  to  frame  the  licence  that 
the  district  survejor  would  be  the  person  who  would 
have  the  very  substantial,  work  of  seeing  whether  or 
not  the  structure  was  erected  in  accordance  with  th^ 
licence.    But  the  effect  of  taking  away  that  power 
and  giving  it  to  another  bodjr — which  is  now  in  fact 
ezercisiDg  it  in  a  way  which  is  only  natural,  namely, 
by  appointiog  its  owo  officer  to  do  the  work — is  to  sub- 
stantially diiiiinish  the  work  of  the  dittrict  surveyor. 
The  duty  cannot  be  said  to  be  transferred  because,  so 
far  as  it  is  an  independent  statutory  authority,  it 
necessarily  still  exists.    It  seems  to  me,  therefore,  that 
the  way  to  aoswer  these  questions  is  as  follows  :   As 
to  the  first,  that  nothing  has  been  transferred,  but 
that  so  far  as  any  duties  would  formerly  have  been 
imposed  upon  the  district  surveyors  by  the  fact  that 
sacu  buildings  were  licenied  by  the  London  Oounty 
OouQcil,  no  such  duties  are  now  imposed  upon  the  o, 
but  are  imposed  by  the  licence  upon  the  Westminster 
city  surveyors.  It  is  impossible  to  answer  the  que«tion 
in  accordance  with  its  exact  terms,  because  nothing  has 
been  transferred.    Witti  regard  to  other  duties  imposed 
upon  the  district  surveyor,  especially  with  regerd  to 
dangerous  structures,  they  remain  as  they  were.    As 
to  the  second  questioo,  in  my  opinion,  the  district 
surveyors   are   entitled    to   have   notice   of   works 
men'ioned  in  the  qu«'8tijn.    It  would  be  sufficient 
notice  to  say,  ''  Two  days  hence  I  am  going  to  erect 
a  builcUng,  or  temporary  structure,  which  the  city  of 
Wtstminster  has  licensed,  and  which  it  has  directed 
me  to  build  according  to  the  satisfaccion  of  their  own 
suiveyor."    That  notice  would  at  once  tell  him  that 
he  has  very  little   to   do  in  coonection   with  the 
structure,  but  that  he  may  have  duties  of  inspection 
and  supervision  independently  of  the  terms  of  the 
licence.     I  think  the  matter  is  quite  clear.     The 
structures   may  be  dangerous,  and  if  they  are  the 
district  surveyor  has  a  right  to  inspect  them.    As  to 
tiie  right  to  recover  fees,  if  in  any  esse  he  inspects 
property — and  not  when  he  knows   that  there   is 
nothiug  for  luhn  to  inspect  and  inspects  merely  for 
the  purpose  of  obtaining  a  fee— he  is  entitled  to  his 


fee.  I  agree  with  the  suggestion  made  by  my  lord 
that  the  proper  way  for  the  London  Oounty  Oouucil 
to  meet  this  case  is,  inasmuch  as  incidentally  the 
operation  of  transferring  the  licensiog  of  these  matters 
from  them  to  the  city  of  Westminster  and  the  other 
metropolitan  boroughs  is  very  greatly  to  diminish 
the  duties  which  in  point  of  fact  will  be  likely  to  fall 
upon  the  district  surveyor,  to  make  a  direction  under 
section  154,  which  says  the  district  surveyor  is  to  have 
the  fees  specified  in  the  schedule,  or  such  other  fees, 
not  exceedfa>g  the  amounts  therein  spedfted,  as 
may  be  directed  by  the  counciL  If  the  London 
Oounty  Oouucil  would  make  a  direction  imposing  a 
smaller  fee  to  the  district  surveyor  when  the 
structure  was  in  f  4ct  licensed  by  the  city  of  West- 
minster or  other  Metropolitan  authority,  and  not  by 
themselves  (  whUb  would  undoubtedly  greatly  diminish 
bis  work),  the  whole  difficulty,  it  seemtf  to  me,  would 
be  met. 

JtutgmetU  aecordingly. 

Solicitors  for  Westminster  Oity  Oouucil,  Oaprom, 
Hitchins,  Brabant,  &  Hitehins, 

Solicitors  for  district  surveyors,  Hicklin,  Washing' 
ton,  ds  Pa^tmore. 


Prob.  Div.  ft  Adm.  Div.  i 
Probate.  j 


Nov.  24. 


In  the  Goods  of  JOSEPH  BAXTER,  (a.) 

Probate-- Will — Nomination  paper  —  Industrial  and 
Providtnt  SKieties  Act,  1893  (56  <fc  57  Vict.  c.  39).  «. 
25,  8ub'$eciions  1,  2. 

The  Court  admitted  as  a  vodid  will  a  nominaiion  paper 
executed  by  a  member  of  a  co-operative  society  which  uxis 
reglsttred  under  the  Industrial  and '  Providtnt  Societies 
Act,  1893,  although  it  wa8  invalid  as  a  nomination 
paper,  because  tke  deceased's  tredit  with  the  socitiy  stiod 
at  a  grealer  sum  than  £100.  in  contravention  of  section 
25,  sub'Sectpm  1,  of  the  Act. 

This  was  a  motion  to  revoke  letters  of  administration 
which  had  been  granted  to  the  next-of-kin  as  upon 
intestacy,  and  to  admit  t^  probate  as  a  will  a  nomioation 
paper  wtiich  was  invaliu  under  the  Industrial  and 
Provident  Societies  Act,  1893.  The  facts  were 
shortiy  as  follows :  Joseph  Baxter  died  on  the  2lst  of 
September,  1901,  having  ou  the  6th  of  January,  1899, 
signed  a  nomination  paper,  being  at  that  time 
possessed  of  certain  shares  of  about  £100  in  the 
Bunoom  Oi>-operative  Industrial  and  Provident  Society 
(Limited),  the  psper  being  in  the  form  prescribed  by 
the  society,  whereby  he  purported  to  give  the  whole 
amount  fitaudinff  to  his  credit  at  the  time  of  his  death 
to  his  nephew,  John  Baxter. 

Section  25,  sab-iection  1,  of  56  ft  57  Yict.  c.  39 
provides  that:  '*A  member  of  a  reg stored  society, 
n  it  being  under  the  age  of  sixteen  years,  may  by  a 
writing  und^r  his  hand  delivered  or  sent  to  the 
registered  office  of  the  society,  during  the  lifetime  of 
such  member,  or  made  in  any  book  kept  thereat, 
nominate  any  person  or  persons  other  than  an 
officer  or  servant  of  the  society  (unlets  such 
servant  is  the  huiband,  wife,  father,  mother,  chUd, 
brother,  sister,  nephew,  or  niece  of  the  nominator)  to 
or  among  whom  his  property  in  the  society,  whether 
in  shares,  loans,  or  depoats,  or  so  much  therflK>f  as  U 
specified  in  such  nomination  if  the  nomination  does 

(a.)  Beported  by  Owynwb  Hall,  Bsq.,  Barrister- 
at-Law. 
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not  oomprise  the  whole  shell  be  transferred  at  his 
deoease,  provided  the  amount  credited  to  him  in  the 
books  of  the  society  does  not  then  exceed  one  hundred 
poaods  sterling. 

Sab-section  2  provides:  ''A  nomination  so  made 
may  be  revoked  or  varied  by  any  similar  document 
under  the  hand  of  the  nominator  delivered,  sent,  or 
made  as  aforesaid,  but  shall  not  be  revocable  or  variable 
by  the  will  of  the  nominator  or  any  oodicil  thereto." 
The  nomination  paper  was  as  follows : 
''It  Joseph  Baxter,  of  Alvanley,  near  Frodsham, 
labourer,  a  member  of  the  Ruocom  Oo-operadve 
Society  (Limited),  and  No.  3,252  in  the  said  society, 
do  hereby  nominate  the  following  as  the  only  person 
or  persons  (none  of  them  being  an  officer  or  servant 
of  the  society,  unless  such  person  is  the  husband,  wife, 
father,  mother,  child,  brother,  sister,  nephew,  or  niece 
of  me,  the  nominator)  to  or  among  whom  shall  be 
transferred  my  property  in  the  society  whether  in 
shares,  loans,  or  deposits  at  my  decease  in  such  pro- 
portion as  is  set  forth  below  opposite  their  respective 
names: 


Name. 

Description 

or 
Occupation. 

Address. 

Proportion. 

John 
Baxter 

Nephew 

AlvaDley 

AIL 

**  If  the  above-mentioned  John  Baxter  does  not  sur- 
vive the  above  Joseph  Baxter,  then  the  whole  of  the 
shares  of  the  said  Joseph  Btxter  to  be  paid  to  his 
nephew  Bobert  B«xter,  of  Alvanley. 

^*  As  witness  my  hand  this  the  6th  day  of  January, 
1899.  <*  Joseph  Baxter. 

<<  (Witnesses)       Thoe.  Glare  and  J.  J.  Shaw." 

To  the  credit  of  the  deceased  in  the  society  at  the 
time  of  his  death  was  £120.  plus  interest  at  £1  lOi.  5d. 

John  Baxter,  on  the  death  of  the  deceased,  applied 
to  the  society  for  payment,  but  was  refused  on  the 
gronnd  that,  as  the  amount  standing  to  the  deceased's 
credit  exceeded  £100,  the  nomination  was  invalid. 

On  the  Ist  of  December,  1901,  a  grant  of  letters  of 
of  administration  was  issued  to  the  deceased's  sister 
as  his  next-of-kin,  she  having  sworn  that  the  deceased 
died  intestate,  and  on  the  2od  of  February,  1902, 
the  society  paid  over  to  her  the  sum  of  £121  lOs.  5d. 

The  court  was  now  moved,  on  behall  of  John 
Baxter,  to  revoke  the  grant  of  letters  of  administra- 
tion and  to  pronounce  for  the  nomination  paper  of 
the  6th  of  January,  1899,  as  a  will  duly  executed  by 
the  deceased  in  accordance  with  the  provisions  of  the 
Wills  Act  (1  Vict  c  26). 

PriicTiardf  for  the  administratrix,  contended  that 
the  document  conld  not  be  considered  a  will,  as  a  will 
was  essentially  of  a  revocable  character,  and  nomina- 
tions under  the  Industrial  Societies  Act,  1893,  s.  25, 
i  not  revocable. 


Bar7iard,  for  the  applicant,  cited  Bartholomew  and 
Brown  v.  Henley,  3  Phiilim.  317. 

BAsanss,  J.,  in  giving  jadgment,  said  that  in  his 
o|)inion  the  document  was  a  testamentary  one.  It 
failed  under  tbe  provisions  of  the  Industrial  Societies 
Act,  1893,  to  operate  as  a  nomination  paper.  Under 
that  Act  a  member  of  the  society  might,  by  writing 
under  his  hand,  nomioate  a  person  or  persons  to 
whom  his  interest  in  the  society  was  to  go  after  bis 
death,  provided  the  amount  credited  to  him  in  the 
books  of  the  society  did  not  at  the  time  he  executes 


the  nominatian  exceed  £100.  An  affidavit  by  the 
secretary  of  the  society  was  to  be  filed  to  that 
effect.  If  this  document  hid  been  operative  as  a 
nomination,  sub-section  2  of  section  25  of  the 
Act  of  1893  would  have  taken  effect,  and  the  docu- 
ment would  not  have  been  revooftble  by  any  will  or 
codicil.  But  as  the  document  was  not  OfMrative  as  a 
ncmination,  the  sub-section  had  no  effect  in  this  ease  ; 
and  that  being  so,  there  was  no  reason  why  it  should 
not  be  accepted  as  a  wilL  The  two  witnesses  who 
si^ed  it  had  made  affidavits  showing  that  the  terms 
of  the  Wills  Act  were  in  effect  combed  with.  The 
letters  of  administration  which  were  granted  to  the 
sister  of  the  deceased  would  therefore  be  revoked, 
and  the  document  Of  the  6Ui  of  January,  1899, 
would  be  admitted  as  a  will,  and  administration 
with  the  will  annexed  would  be  granted  to  the  appli* 
cant  as  the  sole  beneficiary  thereunder.  The  costs  of 
bjth  parties  would  come  out  o!  th^  estate. 

Solicitors   for   the   applicanf,    Orur^y,    KershaWf 
Samson,  <Sf  Co,,  for  Linaker  di  Linaker,  Banoom. 

Solicitors  for  the  administratrix,  F*  Venn,  for  (7.  E^ 
Nield,  Liverpool. 


Prob.  Div.  ft  Adm.  Dtv.  I  ^^^  «  - 

Admiralty.  f  Nov.  3, 7. 

**  The  Habmonidss."  (a.) 

Ship — CoUiston-^Asdeaement  of  damage — Valus  of  vessel 
where  tio  market  value. 

Where  a  vessel  has  been  totally  lost  and  there  is  no 
market  vc^hie  for  her  at  the  timie  immediately  ^preceding 
her  loss,  the  real  test  as  to  what  she  was  worth  is.  What 
was  her  valtie  to  Jier  owners  as  a  going  concern  at  the 
time  she  was  lost  f 

This  was  a  motion  by  way  of  appeal  from  the 
finding  of  the  Liverpool  District  Begistrar  assessing 
the  value  of  the  steamship  Waesland  at  £18,000 
under  the  circumstances  hereinafter  appearing. 

The  question  for  the  court  was,  what  questions 
should  be  taken  into  consideration  in  order  to  arrive 
at  the  true  value  of  the  vtsieL  The  facts  of  the  case 
were  as  follows : 

On  tbe  5th  of  March,  1902,  the  steamship 
Harmonides  ran  into  and  sack  in  tbe  St  George's 
Channel  the  steamship  Waesland.  The  Waesland  was 
an  iron  screw  steamsmp  of  4,856  tons  gross,  and  on 
the  lOih  of  April  her  owners  and  others  brought  an 
action  of  damage  against  the  owners  of  The 
Harmonides,  and  the  cocrt  held  that  vessel  alone  to 
blame. 

On  the  12th  of  May  the  owners  of  The  Harmonides 
obtained  a  decree  limiting  their  liability  at  £8  per  ton 
on  3,391  tons  to  £27,128  with  interest  at  4  per  cent, 
from  the  date  of  the  collision  until  payment  into 
court.  The  claims  brought  in  for  assessment 
amounted  to  £80,477  13^.  5i.,  which  sum  included 
an  item  of  £31,040  claimed  as  the  value  of  The 
Waesland  atd  her  stores. 

Before  the  Liverpool  District  Begistrar  objection 
was  taken  to  the  sum  at  which  The  Waesland  was 
valued. 

Evidence  was  then  given  that  the  vessel  was  boilt 
in  1867,  at  Glasgow,  by  Messrs.  J.  &  G.  Thomson,  for 
the  Guoard  Line,  being  th^n  Oitlled  The  Russia,  of 
2,920  tons. 

In  1879  she  was  purchased  for  £18,000  by  the 
Socidt^  Anonyme  de  Navigation  Belge-Americaioe, 

(a.)  Beported  by  Gw7NNB  Hall,  Esq.,  Barrister* 
at-Law.    ' 
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of  Antwerp,  who  owned  her  at  the  time  die  was 
lost. 

In  1880,  Messrs.  Harland  &  Wool!,  of  Belfast, 
lengthened  her,  and  she  was  re-engined  by  Messrs. 
John  &  James  Thomson,  of  Glasgow,  at  a  total  cost 
of  £50,531. 

In  1889  she  was  fitted  with  triple  expansion 
engines,  of  582  nominal  horse-power,  at  a  oost  of 
£23,295,  maUng  a  total  snm  expended  npon  her  of 
£91,826.  Six  pec  oent.  wai  dedaoted  from  this  sam 
for  depreoiation,  and  a  sum  of  £1,508  7s.  2d.  added 
for  stores,  less  £80  for  boats  salved,  bringing  the  net 
value  of  the  vessel,  her  stores  and  outfit,  to 
£31.205  7s.  2d. 

At  the  time  of  her  lots  The  Waealand  was  insnrel 
for  £30,000  npon  a  value  of  £40,000,  and,  adding  the 
proportion  of  the  net  premium  from  the  date  of  the 
ooUunon  to  the  expiry  of  the  insurance,  £435  2s.  lid., 
together  with  £310  9s.  5d.  as  the  net  freight  at  risk 
and  lost  by  the  collision,  the  total  daim  amounted  to 
£31,950  l9s.  6d.  The  official  Admiralty  valuer,  after 
valuing  the  particulars  of  The  Waesland  as  set  out  in 
Lloyds*  book,  fixed  her  *<  market'*  value  at  the  time 
of  her  loss  exclusive  of  equipment  for  passengers  at 
£16|500. 

On  the  6th  of  August,  1902,  the  registrar 
in  his  report  assessed  the  total  claims  at 
£67,734  94.  lid.,  the  value  of  The  Waesland  being 
fixed  at  £18,000,  with  an  addition  of  £310  99.  5(1., 
bdng  the  amount  of  net  freight  lost  and  £1,508  7s.  2d. 
for  stores,  leu  £80  for  boats  salved,  or  a  total  of 
£19,738  168.  7d:  The  owners  of  The  Waesland 
1  as  to  so  much  of  tbe  report  as  dealt  with 


their  claim,  and  on  the  3rd  of  November,  by  consent, 
the  appeal  to  increase  the  sum  of  £18,000  to  £29,777 
came  on  for  hearing  by  motion,  and  an  application  was 
then  made  by  affidavit  to  add  to  the  £29,777 
a  sum  of  £1,426,  being  the  value  of  the  refriger- 
ating machinery  which  had  previously  been  left 
out  of  consideration ;  and  on  the  hearing  of  the 
motion  evidence  on  behalf  of  the  appellants  was  given 
as  to  The  WaesUmcTs  sncceis  in  eanung  profits  for  her 
owners,  and  further  it  was  contended  that  the 
**  market  **  value  was  not  the  true  test,  for  if  the  ship 
was  taken  out  of  the  particular  trade  for  whLch  she 
was  intended  (namely,  the  Atlantio  trade)  she  would 
very  likely  have  to  be  sold  at  a  breaking  up  price. 
On  behalf  of  the  respondents  evidence  was  called 
as  to  what  was  the  market  value  of  the  vessel,  and 
evidence  was  given  that  in  the  opinion  of  the  wit- 
nesses she  was  an  obsolete  Atlantic  liner,  and  if  sold 
would  fetch  Uttle  more  than  scrap-iron,  and  in 
view  of  the  alterations  in  structure  since  her  building 
she  was  nothing  more  nor  less  than  an  abortion. 

Pick/ordf  iT.C,  and  LeuHs  Noad,  in  support  of  the 
motion,  on  behalf  of  the  owners  of  The  Waesland,  the 
appellants. 

Aspinall,K.O.t  90111  Stuhba,  contra^  for  the  respon- 
dents. 

Barnes,  J.,  in  giving  judgment,  said :  The  owners 
of  The  Waesland  in  the  limitation  suit  claimed  to  have 
their  vessel  valued  at  the  sum  of  £31,640,  that  su-n 
including  stores  on  the  voyage  outward ;  anditw.is 
objected  on  the  reference  by  the  cargo-owners  of  The 
Waeslandt  or  some  of  them,  that  the  value  placed  on 
The  Waesland  was  too  high,  because  if  they  could 
reduce  that  value  their  dividends  would  be  larger. 
Thereupon  a  contest  arose  as  to  what  was  the  true 
value  to  be  placed  on  Th»  Waesland  for  the  purpose  of 
her  owners  claiming  a  share  of  the  fund  in  court. 
The  litigation  in  this  court  has,  I  think,  been  brought 
about  by^  the  case  being  treated  too  scantily  before 
the  district  registrar^  and  I  therefore  considered  it 


desirable  that  further  evidence  should  be  called 
before  me,  and  now  that  I  have  seen  the  witnesses  I 
think  I  am  in  a  much  better  position  to  deal  with  tiie 
case  than  the  registrar  was  when  it  was  before  him. 
Tiiere  is  no  real  dispute  between  the  parties  as  to  the 
principle  upon  which  the  matter  should  be  dealt  with. 
1  entiraly  concur  with  the  observations  which  were  cited 
from  the  case  of  The  Ironmaster,  Swa.  441, 8  W.  B.  Adm. 
Dig.  21.  There  is  no  doubt  that  in  this  class  of  case  tiie 
best  evidence  is  that  of  those  who  know  the  ship,  and 
the  next  best  evidence  is  that  of  those  who  have 
experience  of  the  market,  but  who  do  not  know  the 
vessel  except  from  the  shipping  records.  There  are 
other  criteria,  such  as  the  amount  of  profits  and  so 
forth.  All  tiiese  matters  have  to  be  considered,  to 
my  mind,  when  it  impossible  to  say  that  there  is  a 
real  market  test  of  the  value  of  such  a  vessel  as  this. 
If  one  goes  to  the  root  of  the  matter  it  is  obvious  that 
what  the  shipowners  lose  if  a  vessel  like  this  is  run 
into  and  sunk  is  what  it  would  cost  to  replace  them 
,in  the  position  they  were  in  before  the  accident. 
But  where  a  ship  like  this  has  gone  to  the  bottom, 
you  cannot,  speaking  from  a  business  point  of  view, 
replace  them  in  the  position  they  were  in  before, 
because  you  cannot  replace  the  vessel  which  is  at  the 
bottom  of  the  sea ;  you  cannot  buy  another  Uke  her 
in  the  market ;  you  cannot  get  another  made  immedi- 
ately; and  if  you  bought  another  shipshe  would  beneir, 
and  consequentiy  more  valuable,  because  she  would  start 
as  a  new  ship  from  that  day,  and  therefore  you 
would  have  to  discount  her  value  down.  So  that  the 
real  test,  where  there  is  no  market,  is,  as  counsel  on 
both  sides  agree,  what  is  the  value  to  the  owners,  as 
a  going  coDoem,  at  the  time  the  vessel  was  simk. 
Yon  cannot  get  at  this  with  any  great  certainty,  for 
you  cannot  get  at  it  from  the  market  value. 
Posnblyt  for  such  a  ship  at  snoh  a  time  there  would 
be  no  buyers,  and  she  would  have  to  be  sold  for  old 
iron.  You  cannot  deal  with  it  like  an  ordinary  com- 
modity being  sold  every  day.  You  must  look  at  it 
and  see  what  is  the  loss  to  the  owners.  It  has  bem  . 
pointed  out  that  you  may  look  at  the  origioal  cost 
plus  the  money  expended  on  her,  and  so  forth.  That 
IS  of  assistance,  but  it  is  not  complete  assistance, 
because  it  is  a  rough  and  ready  method.  You  may 
lo  >k  and  see  also  how  the  ship  is  paying. 

Tiiat,  however,  is  not  a  complete  test,  because  yon 
cannot  be  sure  that  the  way  nke  has  been  paying  will 
continue.  But  one  thing  is  absolutely  certain— viz., 
yon  cannot  say  the  test  is  her  market  value.  I  thmk 
the  registrar  has  come  to  an  erroneous  view  about  this 
case  because  he  has  not  had  it  sufficiently  threshed 
out  before  him.  I  have  considered  it  with  sreat  care, 
and  by  the  light  of  the  class  of  ship,  and  <S  the  con- 
siderations which  ought  to  be  taken  into  account 
in  arriving  at  what  the  ship  was  really  worth 
to  her  owners,  my  opinion  is  that  the  appeUants 
have  not  overstated  their  case.  I  think  the 
vessel  was  worth  £31,000,  and  I  therefore 
propose  to  vary  the  report  by  increasing  the  sum  of 
£18,000  to  £31,000.  The  appellants  to  have  their 
costs  of  appeal 

Solicitors  for  the  owners  of  *'  The  Waesland,"  Hill, 
Dickinson,  &  Dickinson,  for  Hill  &  Roberts,  Liverpool. 

Solicitors  for  respondents;  the  owners  of  part  cargo 
on  board  *<  The  Waesland,"  Stokes  &  Stokes,  for  Batesons, 
Warr,  Ss  Wimshurst,  Liverpool. 
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OToiirt  Of  HLpptuL 

From  E.  B.  Div.  \ 

(Yaaghan  William*,  Stirliog,  and  >  Feb.  3. 

Mfttbew,  L.JJ.)  I 

Wakefield   Ogeporation   v.    Oookb   and 
Others,  (a.) 

Local  government — Street — Paving  expenses — Decision  of 
justices  t?iat  street  is  a  highway  repairable  by  the 
inhahiianis  at  large— "SLea  jadicata — Wakefield  Gar- 
poration  Act,  1887  (50  ifc  61  Vict,  c.  Ixxi,),  ss.  29, 
30  Si— Privale  Street  Works  Act,  1892  (55  tt?  56  Vict, 
c.  57),  M.  6,  7,  8. 

Upon  an  objection  by  the  owners  of  premises  in  a  street 
to  a  scheme  for  certain  private  street  works  which  the  local 
authority  proposed  to  execute  under  a  local  Act  {which 
contained  provisions  identical  with  sections  6,  7,  and  8 
of  the  Private  Street  Works  Act,  1892),  the  justices 
decided  that  the  street  was  a  highvoay  repairable  by  the 
inhabitants  at  large,  and  upJield  the  objection.  Subse^ 
quently  the  local  authority  proposed  to  execute  private 
street  works  in  t?ie  street  under  a  different  schema 

Held,  upon  objection  taken  by  the  owners  of  premises 
in  the  street,  that  the  matter  was  res  judioata,  by  reason 
of  the  former  determination  of  the  justices, 

Reg.  V,  HutchijM,  29  W.  R.  724,  Q  Q  B.  D.  300, 
distinguished » 

Judgment  of  the  DivifiioDal  Oourt  (50  W.  R.  254, 
[19021  1  K.  B.  188)  reversed. 

Appeal  from  the  Judgment  of  a  Divisional  Goat t 
(Lo^  Aiverstone,  G.J.,  and  Darling  and  Ohannell,  JJ.) 
upon  a  tpeoial  case  8tat<«d  by  juetioes  for  the  city  of 
Wak'^fi^ld:  reported  in  50  W.  R.  254,  [1902]  1  E.  B. 
188.. 

At  a  meetiog  of  the  general  works  committee  of 
the  corporation  of  Wakefield  in  November,  1900,  a 
r»-8olu4ion  was  passed  in  pursuance  of  section  29  of 
the  Wakefield  Corporation  Act,  1887,*  that  the 
corporation  should  do  the  following  private  street 
works  in  the  private  street  known  as  Sludge-lane, 
extending  from  Eastmoor-road  for  a  distance  of  350 
yards — namely,  sewer,  level,  metal,  flag,  kerb,  channel, 
and  make  good  the  street.  This  resolution  was  con- 
firmed at  a  meeting  of  the  corporation,  and  at  a 
subsequent  meeting  of  the  committee  the  dty  surveyor 
laid  before  the  committee  a  speoifioation  of  the  works, 
with  plans,  an  estimate  of  the  probable  expense,  and 
a  provisional  apportionment  of  the  estimated  expenses 
among  the  premises  liable  to  be  charged  therewith. 
The  committee  recommended  the  corporation  to 
approve  the  same,  and  at  a  subsequent  meeting  of  the 
corporation  a  resolution  was  passed  approving  thereof , 
and  the  resolution  was  duly  published  aud  copies 
thereof  served  on  the  owners  of  the  premises  specified 
in  the  provisional  apportionment.  Several  of  the 
owners  of  the  said  premises  duly  objected  to  the 
proposals  of  the  corporation  on  the  grounds  (1)  that 
Sludge-lane  was  not  and  did  not  form  part  of  a  street 
within  the  meaning  of  the  Act ;  and  (2)  that  Sludge- 
lane  was  a  highway  repairable  by  the  inhabitants  at 
large. 

The  justices,  upon  the  application  of  the  corpora- 
tion after  the  time  limited  lor  sending  in  objections  had 
expired,  appointed  a  time  forbearing  and  determiniog 
tbe  objections,  and  upon  the  objections  coming  on 

*  Sections  29,  30,  and  31  of  the  Wakefield  Corpora- 
tion Act,  1887,  are  identical  with  sections  6,  7,  and  8 
of  the  Private  Street  Works  Act,  1892. 

(a,)  Beported  by  W.  F.  Barrt,  Esq.,  Barrister- 
Law. 


for  hearing  it  was  contended  on  behalf  of  the 
objectors  that  the  matter  was  res  judicata  by  reason 
of  a  decision  of  certain  justices  of  the  city  of  Wake- 
field on  the  6th  of  January,  1898,  that  Sludge-lane 
was  a  highway  repairable  by  the  inhabitants  at  large, 
which  decision  was  pronounced  upon  a  similar  objec- 
tion raised  by  the  owners  of  premises  in  Sludge-lane 
upon  a  scheme  then  brought  forward  by  the  corpora- 
tion for  executing  private  street  works  in  Sludge- 
lane  under  the  Wa&efield  Corporation  Act,  1887. 

It  was  admitted  as  a  fact  that  the  resolution,  plans, 
and  notices  for  the  works  on  the  second  occasion 
related  not  only  to  so  much  of  Sludge-lane  as  was 
the  subject-m«tter  of  the  proceedings  of  the  6th  of 
January,  1898,  but  also  to  an  additional  length  of 
eighty  yards  in  a  straight  line  and  continuous  there- 
with. The  same  objectors  were  present  or  represented 
at  the  hearing  on  the  second  occasion  as  were  present 
or  represented  at  the  hearing  on  the  6th  of  January, 
1898,  except  that  one  objector  on  the  second  occasion 
was  not  an  objector  at  the  former  hearing,  though  he 
was  then  the  owner  of  the  same  property.  Some  of 
the  other  properties  had  changed  hands,  but  the 
owners  were  present  or  represented  on  both  occasions. 
It  was  contended  on  behalf  of  the  objectors  that, 
as  the  court  of  summary  jurisdiction  on  the  6th  of 
January,  1898,  had  found  as  a  fact  that  Sludge-lane 
was  a  highway  repairable  by  the  inhabitants  at  large, 
and  as  the  parties— namely,  the  corporation  and  the 
owners  of  me  property  abutting  on  the  road — were 
the  same,  the  matter  was  res  judicata,  and  the 
corporation  were,  therefore,  estopped  in  the  present 
proceedings  by  the  determination  of  the  court  on  the 
6th  of  January,  1898. 

It  was  contended  on  bebalf  of  the  corporation,  oh 
the  authority  of  Reg.  v.  Hutchins,  29  W.  B.  724,  6 
Q.  B.  D.  300,  that  the  court  on  the  6th  of  January, 
1898,  had  no  power  to  try  the  question  whe&er 
Sludge-lane  was  a  highway  repairable  by  the  inhabi- 
tants at  large,  that  the  subject-matter  was  not  tiie 
same  by  reason  of  the  corporation  having  taken  a 
greater  length  of  road  than  on  the  previous  occasion 
and  proposing  to  do  the  work  in  a  different  manner, 
and  that  the  parties  were  not  the  same,  as  some  of  the 
properties  hwl  changed  hands  since  the  previous 
hearing,  and  one  owner  objected  now  who  did  not 
object  then.  The  corporation  further  urged  that  they 
had  discovered  and  intAided  to  adduce  in  evidence 
certain  additional  facts  relevant  to  the  objection  that 
Sludge-lane  was  a  highway  repairable  by  the  in- 
habitants at  large. 

The  justices  were  of  opinion  that  the  principle  of 
Reg,  V.  Hutchins  did  not  apply,  as  the  question 
determined  by  l^e  justices  on  both  occasions  was 
whether  Sludge-lane  was  a  highway  repairable  by 
the  inhabitants  at  large,  and  that  the  fact  that  the 
corporation  extended  the  portion  of  the  road,  the 
manner  in  which  it  was  proposed  to  be  dealt  with, 
the  change  of  ownership  of  some  of  the  property, 
and  the  fact  that  one  of  the  owners  objected  on  the 
second  occasion  and  not  on  the  former,  d^  not  affect 
directly  the  question  between  the  parties  and  imme- 
diately before  the  court. 

They  were  also  of  opinion  that  the  objection  that 
Sludge-lane  was  a  highway  -repairable  by  the  in- 
habitants at  large  referred  to  in  the  proceedings  on 
the  second  occasion  was  the  same  question  which  was 
decided  on  the  former  occasion,  and  they  therefore 
determined  that  the  matter  was  res  judicata  and 
declined  to  go  into  the  merits  of  the  objectioo,  and 
ordered  the  corporation  to  pay  the  costs  of  the 
objectors. 

The  question  was  whether  the  justices  were  right 
in  law. 

The  Divisional  Court  held  that  the  matter  was  not 
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Court  of  Appeal. 


res  judicata,  and  that  the  previous  determinatioii  was 
no  bar  to  the  present  prooeedings. 
The  objectors  appeided. 

DanckwerU,  K,0,,  and  </.  A,  Compston.  for  the 
objectors. — The  procedure  under  the  Wakefield 
Corporation  Act,  1887,  which  is  the  same  as  under 
the  Private  Street  Works  Act,  1892,  is  wholly  different 
from  that  under  the  Public  Health  Act,  1875,  upon 
which  Eeg»  v.  Hutchina,  wm  decided  by  the  Court  of 
Appeal,  revereiog  the  decision  of  the  Divisional  Court 
(28  W.  B.  595,  5  Q.  B.  D.  353).  The  present  Act  gives 
an  opportunity  for  all  the  frontagers  to  take  objection 
to  the  proposed  works  before  they  are  commenced,  and 
the  provisions  in  the  Act  indicate  that  the  decision  of 
the  court,  upon  an  objection,  for  instance,  that  the 
street  is  a  highway  repairable  by  the  inhabitants  at 
large,  is  to  be  final.  On  the  6th  of  January,  1898,  the 
status  of  Sludge-lane  was  determined  once  for  alL 
It  is  similar  to  the  adjudication  of  justices  as  to  ttie 
ftettlement  of  a  pauper:  Beg.  v.  Hartington  Middle 
Quarter,  3  W.  E.  285,  4  E  &  B.  780. 

They  also  referred  to  Beg,  v.  ffattghton,  1  W.  B. 
164,  1  E.  &  B.  501 ;  Beg.  v.  Blakemore,  2  Den.  C.  0. 
410 ;  Beg.  v.  HickUng,  7  Q.  B.  880. 

Macmorran,  K,C,,  and  Senior,  for  the  corporation. 
— The  change  in  procedure  under  the  Wakefield  Cor- 
poration Act,  1887,  has  not  altered  the  law  as  laid 
down  in  Beg,  v.  Hutchins,  that  a  decision  of  justices, 
upon  an  objection  that  the  street  is  a  highway 
repairable  by  the  inhabitants  at  large,  does  not  create 
a  rea  Judicata  so  as  ts  raise  an  estoppel  in  subsequent 
proceedings.  The  justices  had  no  jurisdiction  directly 
to  dedde  that  the  street  was  a  highway  repairable  by 
the  inhabitants  at  largA.  The  only  alteration  has 
been  in  the  procedure.  Formerly  an  objection  could 
only  be  taken  after  the  works  had  been  completed 
aud  the  apporiionment  made.  Now  the  objection  mu^t 
be  taken  before  the  works  are  begun.  Trie  objection, 
however,  is  the  same,  though  the  time  when  it  must 
be  taken  is  altered,  and  the  decision  of  justicBS  upon 
this  objection  has  the  same  oonseqaences  as  befort*. 
All  that  th««  justices  hbd  to  do  on  the  6th  of  January, 
1898,  was,  if  they  upheld  the  objection,  to  quash  the 
resolution  for  the  works.  There  was  no  such  fin>il 
determination  as  would  raise  an  estoppel.  The 
justices  had  no  jurisdiction  to  determine  any  question 
of  title,  but  only  to  say  whether  or  not  the  objection 
was  well  founded:  AUomey-Oeneral for  Trinidad  v. 
ErichS,  [1893]  A.  C.  518. 

They  also  referred  to  BUhton  v,  Haslingden  Corpora^ 
tion,  [1898]  1  Q.  B.  294,  46  W.  B.  Dig.  108. 

DanckwertBt  K,0.,  replied* 

YAiraHAN  WiLLiAKS,  L.  J.— I  regret  to  say  that  I 
have  arrived  at  a  different  conclusion  from  that  at 
whidh  the  Divisional  Court  arrived.  The  j  adgment 
off  the  court,  delivered  by  the  Lord  Chief  Justiop,  is 
really  based  upon  the  decision  iu  Beg.  v.  Hutchins, 
and  he  says  that  the  provisions  of  the  Wakefield 
Corporation  Act,  1887,  have  not  altered  the  law  as 
laid  down  in  that  case.  The  present  sx>ecial  case  was 
stated  in  respect  of  prooeedings  under  a  local  Act, 
which  is  in  terms,  so  far  as  material  to  the  present 
cue,  identical  with  the  Private  Street  Works  Act, 
1892.  Although  the  Private  Street  Works  Act,  1892, 
is  an  Act  which,  though  a  public  Act,  only  applies  if 
adopted  by  the  urban  authority,  I  think  that  the 
Legislature,  by  passing  the  Act,  indicated  their  view 
with  respect  to  these  matters,  and  it  is  not  an 
unreasonable  inference  to  draw  from  the  sections  in 
that  Act  that  the  Legislature  when  it  passed  Uie  Act 
intended  to  furnish  a  means  of  dealing  with  the 
difficulties  of  procedure  which  in  times  gone  by  had 
become  apparent.    With  regard  to  ail  those  various  < 


matters  the  doing  of  which  is  cast  upon  the  local 
authority  in  the  interests  of  the  inhabitants  of  the 
locality,  it  has  been  found  desirable  that  as  much 
finality  as  is  possible  should  be  obtained  at  the  earliest 
possible  date.  If  the  then  existing  procedure  was  of 
such  a  nature  that  an  objection  to  the  proposed  works 
could  not  be  tested  until  the  works  had  been 
completed  and  the  expense  incurred,  it  is  obvious  that 
it  was  a  great  misfortune  both  to  the  local  authority 
and  to  the  persons  objecting  to  the  works.  In  that 
state  of  things  it  has  occurred  again  and  agitin  that 
some  person  took  an  objection  whidh  was  merely 
personal  to  himself  after  the  works  had  been  oom- 
pleted  and  the  expenses  inc«irred.  In  other 
oases  the  objection  taken  was  ooe  whidh  went 
to  the  root  of  the  right  of  the  local  authority  to 
execute  the  particular  works.  For  instance,  an  ob- 
jection that  the  alleged  street  is  not  a  street  within 
the  meaning  of  the  Act,  or  that  it  is  a  highway  repair- 
able by  the  inhabitants  at  large,  is  an  objeotion  that  Is 
not  merely  personal  to  the  objector,  but  one  which 
goes  to  the  root  of  the  whole  matter  and  strikes  at 
the  right  of  the  local  authority  to  put  in  force  their 
statutory  powers.  This  being  the  nature  of  the  ob- 
jections that  could  be  made,  it  was  obviously  incon- 
venient, if  the  objection  was  of  a  personal  nature— 
for  instance,  that  tiie  particular  objector  had  been 
wrongly  included  as  a  frontager,  or  that  a  particular 
frontager  had  been  wrongly  excluded — that  a  work 
for  the  benefit  of  the  whole  of  the  district  should 
have  to  be  abandoned  by  reason  of  such  a  defect  in 
the  scheme.  We  have  to  construe  the  legislation  in 
such  a  way  as,  if  possible,  to  provide  a  remedy  for 
the  defects  which  were  obviously  in  the  mind  of  the 
Legislature  when  it  passed  the  Act  of  1892.  In  the 
case  of  Beg.  v.  ffutchins,  the  decision  seems  to  me  to 
have  been  simply  that  in  the  particular  case  the  only 
power  the  justices  nad  was  to  decide  whether  or  not  a 
particular  person  ought  to  be  ordered  to  pay  a  sum 
of  money.  There  was  no  authority  given  by  the  Act 
under  discussion  in  that  case,  to  deal  directly  with  any 
0th«^r  question;  and  in  these  drcumatances  the  question 
whether  the  street  was  a  highway  repairable  by  the 
inhabitants  at  large,  though  collaterally  and  inci- 
dentally it  had  to  be  raised  and  determined,  was  not 
the  subject-matter  of  direct  decision  before  the  justices. 
In  addition  to  that,  the  objeotion  was  one  which 
was  made  by  a  frontager  on  his  own  aooount,  and, 
though  the  decision  might  raise  an  estoppel  as 
between  the  same  parties,  the  objection  was  not  in 
form  one  which  would  bind  the  other  frontagers  or 
the  local  authority  as  representing  the  inhabitants  of 
the  district.  I  mention  this  la«t  matter  because  I 
think  that  upon  that  ground  Lord  Selborne,  who 
delivered  the  judgment  of  the  court,  differed  from 
Lush  and  Field,  JJ.,  in  the  court  below.  The 
latter  d^alt  with  the  case  somewhat  upon  the  lines  of 
Beg,  V.  Haughton  and  Beg,  v.  Hartington  Middle  Quarter, 
which  were  decisions  of  a  public  matter,  and  it  was 
held  that  incases  like  that  the  finding  oughttobetreated 
av  coQclosive  evidence  in  every  court.  If  not  in  form 
a  judgment  in  rem,  it  wan  so  in  all  its  essentials.  It 
affected  a  status  in  which  the  whole  of  the  public 
were  interested.  In  the  present  oaie  we  have  a 
decision  of  a  competent  court  upon  tne  application  of 
a  public  body  having  a  du^y  in  the  matter.  Lord 
Selborne,  I  think,  inferred  that  that  could  not  be  said 
in  the  case  of  Beg,  v.  Hutchins,  where  the  justices 
liad  only  to  say  wlif*th*'r  a  certain  person  should  pay 
a  sum  of  money,  though  in  considering  that  question 
they  had  to  decide  a  collateral  and  incidental  matter 
—namely,  whether  a  certain  street  was  a  highway 
repairable  by  the  inhabitants  at  large.  That  was  not 
a  direct  decision  as  to  the  status  off  the  highway  like 
the  deciflions  in  the  cases  I  hare  referred  to.    I  accept 
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entirely  the  deouion  in  Heg.  y.  ffutchim,  and 
in  what  I  am  saying  I  am  following  the  spirit  as 
well  as  the  letter'  of  that  decision.  I  am  far  from 
saying  that,  if  the  objeotion  in  the  present  case  had 
arisen  now  without  fresh  legislation,  this  court  would 
not  have  been  bound  to  follow  that  decision.  I 
desire  also  to  add  that  in  the  case  of  Attorney- General 
for  Trinidad  v.  ErichS  it  seetns  to  me  that  the  judg- 
ment of  the  Privy  Council  takes  exacd^  this  view  of 
the  decision  in  Reg,  v.  Hutchins,  and  the  view  which 
I  have  tried  to  euunciate  as  to  what  is  a  decision 
binding  upon  all  courts. 

I  now  turn  to  the  Wakefield  Gorporation  Act,  1887. 
It  cannot  be  denied  that  the  state  of  the  Law  at  the  time 
when  Beg,  v.  Hutchins  was  decided  was  very  unsatis- 
there  was  a  waste  of  money  and  time.  It  was  also  very 
factory.  Whatever  mode  of  objeotion  was  adopted, 
desirable  that  it  should  be  posiibie  in  proper  oases  to 
obtain  a  deci«ion  once  for  all  binding  upon  every  one. 
Section  30  of  the  same  Act  states  the  nature  of  theobjeo- 
tions  that  may  bo  made  to  the  proposals  of  the  cor- 
poration. Objections  (a),  that  the  alleged  street  is 
not  a  street  within  the  meaning  of  the  Act,  and 
{Jb\  that  the  street  is  a  highway  repairable  by  the 
inhabitants  at  large,  are  root  objections — that  is  to 
say,  they  are  of  such  a  character  that  nothing  can 
cure  them.  The  other  objections  specified  in  section 
30— namely,  (c),  (d),  (e),  and  (/),  are  sndi  as 
can  be  remedied.  Then  comes  section  31.  It 
seems  to  me  that  it  is  impossible  to  read 
that  section  without  seeing  that  it  is  a  sectioa 
drawn  with  reference  to  tiie  specified  objections 
set  forth  in  section  30  as  being  the  objections  which 
must  be  made  within  the  limited  time.  If  the 
objection  is  a  root  objeotion,  the  justices  are 
intended  to  deal  with  it  by  allowing  or  negativing 
it;  if  it  is  not  a  root  objeotion,  but  one  wMch  can 
be  put  riffht,  the  justices  may,  and  ought,  to  apply 
the  remeiy  indicated  in  section  31.  It  might  be 
that  the  best  remedy  in  some  cases  would  be  to 
begin  all  over  again,  because  to  go  on  upon  the 
old  lines  might  lead  to  coofosion;  or  the  defect 
might  be  possible  of  correction,  as,  for  instance,  by 
striking  out  or  adding  the  name  of  a  frontager.  It 
is  obvious  that  the  Legislature  intended  tiiat  the 
objectiona  should  be  once  for  all  dealt  with,  and 
they  should  be  dealt  with,  not  with  the  object  of 
defeating  the  scheme  and  depriving  the  locality  of 
the  benefit  of  it,  unless  indeed  the  objection  is  fatal 
to  the  scheme.  In  my  judgment,  if  there  is  an 
objection,  such  as  the  one  m  this  case — ^namely, 
that  the  street  is  a  highway  repairable  by  the 
inhabitants  at  large,  and  that,  therefore,  the  proposed 
worki  are  not  wiihin  the  jurisdiction  of  tiie  local 
authority — the  Act  intended  that  the  decision  should  be 
pronounced  once  for  all.  I  do  not  myself  see  that  any 
evil  consequences  will  follow  from  so  holding.  The 
Legislature  having  provided  for  every  person  effected 
being  present,  and  having  given  the  justices  power 
to  quash  or  amend  the  resolutions,  plans,  &o.,  it 
is  in  the  interests  of  everyone  that  the  objection 
should  be  decided  once  for  all.  I  do  not  think 
there  is  anything  in  Reg,  v.  Hutchim  which 
prevents  us  from  coming  to  that  conclusion.  It  is, 
in  my  opinion,  the  natural  inference  to  be  drawn 
from  the  words  of  the  Act.  The  appeal  must 
accordingly  be  allowed,  and  the  decision  of  the 
justices  must  be  upheld. 

STntLiNG,  L.J. — I  am  not  prepared  to  differ  from 
the  conclusion  arrived  at  by  the  other  members  of  the 
court,  but  at  the  same  time  I  feel  bound  to  say  that  I 
h«ve  considerable  doubts  whether  the  effect  of  section 
31  of  the  Wakefield  Gorporation  Act,  1887,  is  as  exten- 
sive as  it  is  now  stated  to  be.    I  doubt  whethei:  it 


does  more  than  provide  a  speedy  means  of  allowing 
the  scheme  of  the  corporation  to  proceed,  and  for  that 
purpose  only  of  having  objeotions  to  the  proposed 
works  decided.  I  doabt  whether  the  Legislature 
intended  to  leave  it  to  justices  to  decide  once  for  all 
whether  a  particular  street  was  a  highway  repairable 
by  the  inhabitants  at  large.  But  as  my  lord  and  my 
brother  Mathew  are  agreed,  I  do  not  differ. 

Mathew,  L.J. — I  am  of  the  same  opinion.  I  do 
not  think  that  the  case  of  Reg,  v.  Hutckim  is  applic- 
able, because  in  the  first  place  it  was  a  decision  upon 
a  differeat  statute,  the  Public  Health  Act,  1875,  under 
which  the  liability  to  pay  the  apportioned  expenses 
had  to  be  determmed  in  each  individual  case,  and  it 
was  open  to  each  person  to  raise  a  variety  of  objec- 
tions. That  was  found  to  be  a  most  inconvenient 
state  of  things,  the  procedure  taking  the  form  of 
proceedings  to  recover  the  apportioned  expenses  from 
the  individual.  The  Queen's  Bench  Division  in  Reg, 
V.  Hutchim  held  that,  as  the  decision  of  the  justices  that 
the  street  was  a  highway  repairable  by  the  inhabit- 
ants at  large  was  between  the  same  parties,  it  was 
conclusive  of  the  matter  upon  the  second  application 
and  could  not  be  raised  again.  When  the  case  came 
before  the  Gourt  of  Appeal,  it  was  there  held  that  the 
justices  had  on  the  fint  occasion  no  jurisdiction  to 
adjudicate  directly  upon  the  question  whether  the 
street  was  a  highway  repurable  by  the  inhabitants  at 
large,  that  it  was  at  the  most  a  matter  incidentally 
cognizable  by  them,  there  being  other  persons 
affected  by  uie  decision  who  were  not  before  the 
court,  and  who  had  no  opportunity  of  beiog  heard, 
and  that  the  only  jurisdiction  of  the  justices  was  to 
make  or  refuse  an  order  for  the  payment  of  a  sum  of 
money.  Lord  SelbDme  there  said :  ''To  hold  the 
Crown  or  the  urban  authority  estoppe  I  for  ever  from 
claiming  payment  of  the  defendants'  quota  of  any 
other  expenses  of  a  like  character  afterwards  incurred 
in  respect  of  the  same  street  because  on  the  7th 
of  May.  1874,  the  justices  in  petty  sessions 
held  the  street  to  be  a  highway  repairable 
by  the  inhabitants  at  large,  would  (if  it  were  not 
really  such  a  highway)  be  to  deprive  the  other 
adjoining  landowcers,  who  were  not  parties  or  privies 
to  the  prcceeding,  of  their  statutable  ri^ht  to  have  a 
rateable  contribution  from  the  defead«nt  and  his 
successors  im  estate  to  all  future  expenses  apportion- 
able  amoDg  all  the  adjoining  landowners,  under 
section  150  of  the  Public  Health  Act."  Has  that  case 
any  application  to  the  present  P  It  was  decided  in 
1881  It  is  obvious  that  under  that  decision  there 
was  no  finality  about  the  matter,  and  so  the  Wake- 
field Gorporation  Act,  1887,  was  passed,  and,  what  is 
more  important,  the  Private  Street  Works  Act,  1892, 
was  passed  later  on.  Elaborate  precautions  are  taken 
in  those  Acts  that  the  proceedings  before  the  justices 
shall  not  be  proceedings  between  the  local  authority 
and  an  individual.  The  Act  provides  for  every 
frontager  haviog  any  opportunity  to  raise  objections 
to  the  proposed  works,  and  of  being  heard  before  the 
justices  upon  the  objections.  In  the  present  case  the 
justices  decided  in  1893  that  the  street  in  question 
was  a  highway  repairable  by  the  inhabitants  at  large, 
and  the  corporation  subsequently  brought  in  a  new 
scheme,  and  th<«  objection  that  the  street  was  a  high- 
way repairable  bjr  tiie  inhabitants  at  large  was  again 
taken.  The  justices  held  th^t  the  matter  was  res 
judicata,  and  refused  to  go  into  it.  la  my  judgment 
the  second  proceedings  were  between  the  same  parties 
as  the  former  proceedings,  and  the  justices  were  right. 
Sab-section  2  of  section  31  seems  to  me  strongly  to 
bear  out  this  view.  The  provisions  in  the  Act  enabling 
all  the  frontagers  to  raise  objections  to  the  proposed 
works,  and  for  bringing  them  all  before  the  oourf, 
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and  for  patting  a  stop  to  any  objection  whioh  could 
have  beoi  raised  irom  being  raised  subsequently,  all 
point  to  a  decision  binding  upon  everyone.    For  these 
reasons  I  think  that  the  appeal  should  be  allowed. 
Appeal  allowed* 

Solicitor  for  the  objectors,  S,  F.  Taylor,  for  J,  B, 
Cooke,  Wakefield. 

Solicitors  for  the  corporation,  Sharpe,  Parker, 
Pritchards,  Barham,  &  Lawford,  for  (7.  «/•  Hudson, 
Wakefield. 


Prom  K.  B,  Div.  . 

(Yaughan  Williams,  Stirling,  and  [  Jan.  31. 

Mathew,  L.JJ.)  .1 

Mbbgeb  v.  Liybbpool,  St.   Hblen's,  Ain)  Sottth 
Lancashibb  Railway  Co.  (a.) 

Lands  Clauses  Acts  ^Injurious  affection — Taking  lands 
—Notice  to  treat — Lease  of  adjoining  land  subsequently 
to  service  of  notice — Bight  of  lessee  to  compensation  for 
injurious  affection— Lands  Clauses  Consolidation  Act, 
1846  (8  (fc  9  Vict,  c.  18).  m.  18,  68. 

Where  a  notice  to  treat  for  land  Jias  been  given  under 
section  18  of  the  Lands  Clauses  Act,  1845,  compensation 
miist  be  assessed  once  for  all  under  the  notice  both  in 
respect  of  the  land  taken  and  also  under  section  68  for 
the  injurious  affection  of  other  land  belonging  to  the  same 
owner,  and  the  owner  cannot,  after  the  notice  to  treat 
and  before  the  assessment  of  the  compensation,  grant  a 
lease  of  or  sell  the  land  adjoining  the  land  taken  so  as  to 
confer  upon  the  lessee  or  purchaser  a  right  to  claim 
compensation  for  the  injurious  affection  of  the  land  so 
leased  or  sold  by  tJ^e  execution  of  the  works. 

Thtrefore,  where,  after  the  service  of  a  notice  to  treat 
for  land,  and  before  the  compensation  had  been  assessed, 
the  owner  granted  a  lease  of  the  adjoining  land,  and 
subsequently  a  sum  was  agreed  upon  between  the  owner 
and  the  undertakers  as  to  the  compensation  payable  to  the 
owner  under  the  notice  to  treat,  the  lessee  is  not  entitled 
to  compensation  for  the  injurious  affection  of  the  demised 
land. 

Judgment  of  Lord  Alverstone,  L.G.J.  (50  FT.  B,  165, 
[1901]  2  K.  B.  753),  reversed. 

Appeal  by  the  defendants  from  the  judgment  of 
Lord  Alverstone,  L.O.J.,  at  the  trial  without  a  jury 
of  an  action  upon  an  award  under  the  Lands  Clauses 
Act,  1845:  reported  in  60  W.  R.  166,  [1901]  2  E.  B. 
753. 

The  following  are  the  facts  of  the  case  as  set  out  in 
the  judgment  of  the  Lord  Chief  Justice : 

The  action  was  brought  by  a  'Mis.  Mercer  to  recover 
the  sum  of  £371  lOs.,  the  amount  of  an  award  made 
under  the  Lands  Clauses  Act,  and  the  costs  subject  to 
taxation  of  the  arbitration.  The  award  was  made  on 
the  5th  of  March,  1897,  in  respect  of  the  injurious 
affection  of  certain  leasehold  land  and  houses 
adjoining  Birchley-street,  St.  Helen's,  belonging  to 
the  plaintiff.  The  land  in  question  forms  part  of  the 
estate  of  Lord  Gerard,  and  previously  to  the  granting 
of  the  lease  hereinafter  referred  to  was  in  his  possession 
as  owner. 

Before  the  year  1886  certain  streets  had  been  laid 
out  and  partially  constructed,  and  at  the  time  of  the 
application  to  Parliament  in  1886.  hereinafter  men- 
tioned, a  certain  street  known  as  Standish-atreet  was 
already  in  existence.  Certain  other  streets  ooumiuni- 
oating  with  Stiftndish-itreet,  and  among  others 
Bircmey-street,  had  already  been  laid  out  though  not 

(a.)  Beported  by  W.  F.  Babby,  Bsq.,  Barrister- 
at-Law. 


constructed.  In  the  years  1885  (see  St.  Helen's  a  ad 
Wigan  Junction  Act,  1885,  48  &  49  Vict  c  oxzL)  and 
1886  applications  were  made  to  Parliament  by  the 
predecessors  of  the  defendant  compsny  forpowers  to 
construct  a  railway  from  St.  Helen's  to  Wigan,  and 
by  the  St  Helen's  and  Wigw  Junction  Act,  1886  (50 
Yict.  c.  xxxiii.),  s.  4,  powers  were  granted  to  con- 
struct, among  others,  Bailway  No.  4,  in  the  town- 
ship of  Windle,  commencing  by  a  junction  with  a 
certain  other  line  of  railway,  and  terminating  at  or 
near  the  intersection  of  CoUege- street  and  Corpora- 
tion-street, whioh  is  a  short  custanoe  to  the  south  of 
Standish-street.  In  the  passage  of  that  Bill  through 
Parliament  an  agreement  was  come  to  by  Lord  Qmxd 
and  the  t>romoters  which  was  embodied  in  section  18 
of  the  Act  of  1886.  By  sub-section  3  of  that  section 
the  company  became  bound  within  twelre  months 
from  the  passing  of  the  Act  to  purchase  certain  land, 
indicated  upon  a  certain  plan,  and  the  section  con- 
tained provisions  (sub-sections  4,  5,  and  6)  whereby 
the  company  were  to  take  the  land,  and  make,  sewer, 
and  fi«g  half  of  Birchley-street,  construct  a  bridge 
to  carry  the  railway  over  Standish-street,  and,  by 
sub-section  13,  lower  the  other  streets  and  adjoining 
building  land  to  correspond  with  the  streets  which 
had  to  be  lovrered  to  be  passed  under  the  railway. 
The  Act  incorporated  the  Lands  Clauses  Acts,  and 
section  21  contained  the  usual  limits  of  three  years 
for  exercising  the  compulsory  powers. 

By  the  St.  Helen's  and  Wigan  Junction  Bailway  Act, 
1889  (52  A  53  Yict  c  xci.),  the  name  of  the  company 
was  changed  to  the  Liverpool,  St.  Helen's,  and  South 
Lancashire  Bailway  Co.  (section  4),  and  the  twelve 
months  mentioned  in  section  13,  sub-section  3,  of  the 
Act  of  1886  was  extended  for  one  year  from  tbe  26th 
of  July,  1889,  to  the  26th  of  July,  1890  (section  18)  ; 
and  by  the  Liverpool,  St.  Helen's,  and  South  Lan- 
cashire Bailway  Act,  1891  (54  &  55  Yict  c.  cxv.),  the 
powers  of  compulsory  purchase  under  the  Acts  of 
1885  and  1886,  wtiich  had  become  vested  io  the 
defendants,  were  extended  until  the  20th  of  July, 
1893.  But  there  was  no  further  extension  of  the 
twelve  months  mentioned  in  the  said  section  13. 

Prior  to  the  year  1891  nothing  had  been 
done  by  the  railway  company  to  carry  out 
the  agreement  embodied  in  section  13  of  the  Act  of 
1886.  On  the  23rd  of  October,  1891,  the  defendants 
served  upon  Lord  Gerard  a  notice  to  treal  to  take  the 
land  necessiry  for  the  railway.  The  plan  annexed  to 
the  notice  to  treat  was  for  the  purpose  of  this  caie 
identical  with  the  plan  referred  to  in  section  13 
of  the  Act  of  1886.  The  notice  did  not  refer  to  section 
13,  nor  was  it  in  any  way  given  under  that  section : 
it  was  an  ordinary  notice  to  treat  given  by  the 
defendants  under  their  compulsory  powers  to  acquire 
compulsorily  the  land  shown  upon  the  plan.  On  the 
12th  of  Januwy,  1892,  Lord  Gerard  sent  in  his  daim 
under  the  notice  to  treat.  This  claim  was  made  sub- 
ject to  and  upon  the  basis  of  the  company  carryi  ng 
out  the  provisions  of  section  13  of  the  Act  of  1886. 

In  the  month  of  February,  1892,  Lord  Gerard's 
agent  afcreed  with  one  John  Gleave,  the  predecessor  io 
title  of  the  plaintiff,  to  let  him  certain  land  on  the  east 
side  of  Birobley -street  opposite  the  land  in  respect  of 
whioh  notice  bad  be»n  given  by  the  railway  company 
for  a  term  of  999  years.  The  land  was  let  for  the  pur- 
pose of  building.  On  the  14th  of  June,  1892,  a  lease 
was  granted  pursuant  to  that  agreement,  the  term 
reserved  being  from  the  1st  of  January,  1892,  and  the 
lease  contained  provuions  that  the  lessees  should 
Within  twelve  calendar  months  build  a  cortain  number 
of  honses  upon  the  land  demised.  Some  of  the  houses 
were  in  fact  built  during  the  summer  of  1892,  and 
some  of  those  houses  were  oooupied  by  tenants  of 
Gleave  prior  to  October,  1892. 
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On  the  14th  of  October,  1892,  an  ftsreement  wm 
made  between  Lord  Gerard  and  the  defendants  in 
reepeot  of  the  land  included  in  the  notice  to  treat, 
and  nnder  that  agreement  Lord  Gerard  agreed  to  sell 
the  land  shown  upon  the  pUn  annexed  to  the  notice 
to  treat,  a  copy  of  which  was  also  annexed  to  the 
agreement  for  the  sum  of  £23,000,  such  sum  to 
indnde  aU  satisfaction  and  compensation  for  all 
damages  sustained  by  the  vendor  by  reason  of  the 
severing  of  the  property  purchased  from  the  vendor 
from  the  vendor^s  other  property,  or  otherwise  injuri- 
ously affecting  such  other  property  by  the  exercise  of 
the  statutory  powers.  By  clause  4  of  the  agreement 
the  purchase  was  to  be  completed  on  the  SOfch  of 
November,  1892.  The  agreement  provided,  by 
clause  6,  th%t  the  company  should  make,  sewer,  flag, 
and  channel  the  w«stezB  half  of  Birohley-street. 
The  purchase  was  not  completed  on  the  date  contem- 
plated. In  1893  Lord  Gerard  commenced  proceed- 
mgs  to  obtain  specific  performance  of  the  agreement 
of  the  14th  of  Ootober,  1892,  and  subsequently,  upon 
the  27th  of  February,  1894,  a  deed  of  conveyance  was 
f xeouted  by  Lord  Gerard,  whereby,  after  reciting 
that  the  defendants  had  agreed  with  him,  the  vendor, 
for  the  purchase  of  the  land  thereinafter  conveyed, 
and  among  others  of  the  rights  conferred  by  section 
13,  sub-section  3,  of  the  Act  of  1886,  for  tiie  sum  of 
£24,299,  which  sum  it  had  been  agreed  should 
include  all  satisfaction  and  compensation  for  all 
damages  sustained  by  the  vendor,  or  by  reason  of  the 
severance  of  the  property  purchased  from  the 
vendor's  other  property,  or  otherwise  injuriously 
affecting  such  other  property  bv  the  exercise  of  the 
statutory  powers,  Lord  Gerara  conveyed  the  land 
the  subject  of  the  notice  to  treat  to  the  defendants. 

Subsequently  to  Ootober,  1894,  the  defendants 
contructod  the  railway,  lowered  the  level  of  Standish- 
street  and  of  the  northern  end  of  Birchley-street  so 
as  to  bring  it  to  the  same  level  at  the  junction  of 
Standish-street  with  an  upward  incline  towards  the 
south,  and  put  up  a  retaining  wall  to  support  the 
plaiutiff's  houses.  The  result  of  these  operations  by 
the  defendlmts  was  that  the  access  to  the  plaintiff's 
houses  was  permanently  interfered  with.  . 

On  the  12th  of  November,  1895,  the  plaintiff  gave 
a  notioe  claiming  compensation  for  injurious  affection 
under  the  68th  section  of  the  Lands  Clauses  Act,  and 
appointed  an  arbitrator,  and,  the  usual  formiJities 
having  been  observed,  tbe  umpire  in  due  course  made 
his  award,  awarding  to  the  plaintiff  the  sum  of 
£371  lOi.  in  respect  of  the  damage  and  injury 
sustained  by  the  plaintiff  in  or  to  her  lands, 
mesiuaget,  and  hereditaments  by  reason  of  the 
execution  of  the  works  of  the  company,  and  by 
reason  of  such  lands,  messuages,  and  hereditament 
being  injuriously  affected. 

Lord  Alverstone,  L.G.J.,  held  that  the  service  of 
the  notice  to  treat  did  not  prevent  the  owner  of  the 
property,  to  which  the  notice  to  treat  related,  from 
dealing  with  property  other  than  that  included  in  the 
notice,  and  tbat  a  person  who  bond  fide  moqwed  an 
interest  in  such  other  property  was  not  deprived  of  ' 
his  right  to  compensation  for  injurious  affection  by 
works  subsequently  executed  simply  because  the 
defendants  had  made  a  settlement  with  the  vendor  in 
respect  of  the  land  taken  and  injurious  affection  of 
his  other  property.  He  accordingly  gave  judgment 
for  the  amount  of  the  award. 

The  defendants  appealed. 

Horrtdge,  JST.C.,  and  J.  K.  F.  Cleave  {MeOalh  K.C., 
with  them),  for  the  defendants. — ^The  notice  to  treat 
fixes  tbe  date  at  which  all  the  compensation  is  to  be 
assessed.  In  the  case  of  land  About  to  be  taken  the 
owner  cannot  create  a  new  interest  in  it  after  the 


service  of  the  notioe  to  treat  so  as  to  make  that  new 
interest  a  subject  for  compensation:  JSx  parte 
Edwards,  19  W.  R.  1047;  WiUcins  y.  Mayor,  &c.,  of 
Birmingham,  32  W.  B.  118,  25  Ch.  D.  78.  The  land- 
owner cannot  throw  a  greater  burden  on  the  under- 
takers than  was  imposed  upon  him  at  the  date  of  ttie 
notice  to  treat.  That  doctrine  applies  to  land  not 
taken  as  well  as  to  land  taken.  The  compensation, 
whether  for  lands  taken  or  for  lands  injuriously 
affected,  must  be  assessed  once  for  all  under  the 
notioe  to  treat,  with  the  possible  exception  of  damage 
which  was  not  and  could  not  have  been  foreseen: 
Croft  Y.  London  and  North-Western  Railway  Co.,  11 
W.  B.  360,  3  B.  &  S.  436,  and  Todd  v.  Metropolitan 
District  Railway  Co,,  19  W.  B.  720.  Therefore  the 
land  which  adjoined  that  taken  by  the  defendants 
from  Lord  Gerard,  and  wliich  was  demtBed  after  the 
service  of  the  notice  to  treat,  was  not  the  subject- 
matter  for  compensation  to  the  lessee  under  section 
68  of  the  Lands  Glauses  Act,  1845.  All  compensation 
had  been  assessed  once  for  all  at  the  sum  agreed  to  be 
paid  to  Lord  Gerard. 

They  also  referred  to  Cowper  Essex  v.  Adon  Local 
Board,  38  W.  B.  209,  14  App.  Gas.  153. 

Grippe,  K.C.,  and  W.  D,  McConkey,  for  the  plaintiff. 
y-The  notice  to  treat  only  binds  the  land  included  in 
it  and  prohibits  the  owner  from  creating  a  new 
interest  m  that  land  so  as  to  render  that  new  interest 
a  subject  for  compensation.  It  does  not  affect  land 
other  than  that  included  in  the  notice.  If  it  did,  the 
effect  would  be  to  prevent  a  laudowner  from  dealing 
with  his  land.  The  date  to  be  looked  at  is  the  date 
at  which  the  compensation  is  assessed  under  the 
notioe  to  treat.  The  amount  of  the  compensation  has 
to  be  assessed  as  at  that  date :  Adams  v.  London  and 
BlackwcUl  Railway  Co,,  2  Mac.  &  G.  118;  Lancashire 
and  Yorkshire  Railway  Co,  v.  Evans,  15  Beav.  322 ; 
and  Reg.  v.  Poulter,  36  W.  B.  117,  at  p.  118,  20 
Q.  B.  D.  132,  at  p.  138  (Fry,  L.  J.).  If  a  landowner 
sold  his  adjoiniog  land  after  the  date  of  the  notice  to 
treat  and  before  the  assessment  of  the  compensation, 
he  could  not  get  compensation  for  the  injurious 
affection  of  that  land.  The  purchaser  would  get 
compensation.  It  is  dear  that  if  the  landowner  has 
been  paid  compensation  and  then  disposes  of  part  of 
his  land,  the  assignee  cannot  claim  any  compensation. 
The  reason  is  that  the  date  of  the  assessment  of  the 
compensation  is  the  date  at  which  the  right  of  all 
parties  to  compensation  is  fixed.  Lord  Gerard  there- 
fore, having  leased  the  adjoining  land  to  the  plaintiff 
for  999  years  bctf ore  the  date  when  the  compensation 
was  assessed,  had  no  claim  to  compensation  for 
injurious  affection  of  it,  and  the  sum  agreed  to  be 
paid  to  him  by  the  defendants  did  not  include  such 
compensation.  Even  if  it  did,  it  could  not  affect  the 
plaintiff's  right  to  compensation. 

They  also  referred  to  Harding  v.  Metropolitan  RaiU 
way  Co.,  20  W.  B.  321,  L.  B.  7  Gh.  App.  154. 

McOall,  K.C.,  replied. 

Cur,  adv.  vuU, 

Jan.  31.— Yattghan  Williams,  L.J.— I  have  had 
the  advantage  of  reading  the  judgment  written  by 
Stirling  L.J.,  and  I  so  entirely  agree  with  it  that  I 
do  not  think  any  useful  purpose  would  be  served  by 
delivering  a  judgment  of  my  own.  I  desire,  how- 
ever, to  add  one  observation  after  the  judgments  of 
my  brethren  have  been  delivered. 

STiBLiiro,  L.J.,  read  the  following  judgment: 
The  material  facts  to  be  borne  in  mind  are  these.  On 
the  23rd  of  October,  1891,  the  defendants  served  on 
Lord  Gerard,  the  owner  in  fee,  under  their  special 
Acts,  a  notice  to  treat  in  respect  of  certain  spedfied 
lands,  the  notice  in  accordance  with  section  18  of  the 
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LftndB  Olaiuet  Act,  1846,  demanding  from  bim  par- 
tioolan  of  his  estate  and  intereet  ia  snoh  lands  and  of 
the  claims  made  by  him  in  lespeot  thereof,  and  stating 
that  the  defendants  were  willing  to  treat  for  the 
purchase  thereof  and  as  to  compensation  to  be  made 
for  damage  that  might  be  sustained  by  reason  of  the 
execution  of  the  works.  On  the  12th  of  January, 
1892,  Lord  Oerard  sent  in  his  claim.  On  the  14th  of 
October,  1892,  an  agreement  was  made  between  Lord 
Gtorard  and  the  defendants  as  to  the  amount  of  the 
compensation,  and  on  the  27  th  of  February,  1894,  a 
oonreyance  of  the  land  by  Lord  Gerard  to  the 
defendants  was  executed.  Chi  the  14th  of  June  1892, 
before  the  above-mentioned  agreement  was  made  or 
the  conyeyanoe  was  executed,  a  lease  was  granted  by 
Lord  Gerard  to  the  plaintiff  of  building  land,  not 
comprised  in  the  notice  to  treat,  on  which  the  plaintiff 
proceeded  to  erect  houses.  It  is  to  be  tak«n  tiiat  the 
plaintiff  had  no  knowledge  of  the  notice  to  treat 
having  been  served  when  the  lease  was  granted ;  nor 
had  the  railway  company  any  notice  of  the  lease 
when  the  agreement  with  Lord  (Gerard  was  entered 
into  or  the  conveyance  executed.  Subsequently  to 
the  date  of  the  conveyance  the  defendants  executed 
works  which  necessitated  the  lowering  of  a  street  on 
which  the  plaintiff's  land  abutted,  and  thereby 
injuriously  affected  such  land.  The  plaintiff  there- 
upon claimed  from  the  defendants  compensation  under 
section  68  of  the  Lands  Clauses  Act,  1845,  and  the 
sum  of  £371  IDs.  was  by  the  award  of  an  arbitrator 
found  ai  the  amount  of  cooapensation.  The  question 
is  whether  the  plaintiff  is  entitled  to  this  amount. 

No  case  has  been  cited  which  exactly  covers  the 
pcint  which  arises  for  deoision ;  but  the  effect  of  a 
notice  to  treat  as  regards  lands  proposed  to  be  taken 
has  been  frequently  considered.  The  result  of  the 
decisions  appears  to  me  to  be  stated  with  perfect 
accuracy  by  Ktndersley,  Y.G.,  in  Haynes  v.  Haynest 
9  W.  B.  497,  at  p.  499,  1  Dr.  &  Sm.  426,  at  p.  450: 
'*  I  consider  that  the  notice  to  treat  constitutes,  as 
between  the  landowner  and  the  company,  the  relation 
of  vendor  and  purchaser  to  a  certniu  extent  and  for 
certain  purposes  (that  is  the  language  of  Lord 
Gottenham  in  AdatM  v.  London  and  Blachvall 
Railway  Co.^  2  Mac.  &  G.  118,  at  p.  129),  and 
that  some  of  the  consequences  which  flow  from 
an  actual  contract  also  follow  upon  the  notice  to 
treat;  such  as  that  the  particular  lands  which  the 
company  are  to  take,  and  which  the  landowner  must 
give  up  to  the  company  after  certain  steps  prescribed 
by  the  Act  shall  have  been  taken,  are  fixed,  and  that 
neither  party  can  get  rid  of  the  obligation,  the  oae  to 
take  and  the  other  to  give  up  the  lands  specified  in 
the  notice;  and  that  such  is  the  meaning  to  be 
attributed  to  those  expressions,  which  may  have 
dropped  from  learned  judges,  which  seem  to  intimate 
that  it  is  a  contract;  but  in  no  other  sense  and  to  no 
further  extent  does  the  notice  constitute  a  contract, 
at  least  on  the  part  of  the  landowner."  It  is,  at  the 
same  time,  to  be  obierved  that  the  rights  and  obliga- 
tions created  by  the  service  of  a  notice  to  treat,  if 
they  fall  short  in  some  respects  of  those  which  a'ise 
UQder  an  ordinary  contiuct  of  sale,  are  in  other 
respects  much  greater.  For  example,  under  section 
85  of  the  Land  Glauses  Act,  1845,  the  promoters  may, 
upon  complying  with  the  requirements  of  the  section 
and  before  the  purchate-moiiey  has  even  been  ascer- 
tained, enter  upon  and  use  the  lands ;  and  it  has  been 
expressly  decided  that  after  suoh  entry  a  railway 
company  has  a  legal  interest  in  the  land :  Wonley  v. 
South  Devon  Eailtoay  Co.,  16  Q.  B.  539 ;  see  also  the 
observation  of  Lord  Gampbell  in  Marquis  of  Salisbury 
V.  Great  Northern  Jtailway  Co.,  17  Q.  B.  840,  at  p. 
849,  and  the  remarks  of  liord  Bramwell  in  advising 
the  House  of  Lords  in  Tiverton  and  North  Devon  \ 


Bailway  Co.  v.  Looaemore,  32  W.  B.  929,  at  p.  937,  9 
App.  Gas.  480,  at  p.  511.  Indeed,  it  seems  to  me  on 
pnndple  that  the  rights  and  obligations  so  created, 
being  derived  from  a  statute,  must  of  necessity  be 
legal,  in  the  sense  that  courts  of  law  no  less  than 
courts  of  equity  are  bound  to  recognize  and  give 
effect  to  them.  Now,  at  law,  a  contaact  for  the  sale 
of  land  creates  merely  a  personal  obligation  between 
the  vendor  and  purchaser,  and  does  not  bind  the 
land.  In  equity  such  a  contract  binds  the  land,  and 
that  not  <mly  as  against  the  vendor,  but  also  as 
against  all  persons  claiming  under  htm  with  notice 
of  the  existence  of  the  contract  On  the  other  hand, 
legal  rights  and  interests  in  and  to  land  bind  all 
persons,  whether  with  notice  or  not;  and  I  appre- 
hend that  rights  and  interests  arising  under  a  notice 
to  treat  fall  within  this  rule.  It  is  for  this  reason, 
as  it  seems  to  me,  that  it  has  been  held  that  an 
interest  in  land,  which  has  been  created  by  the 
owner  after  service  of  a  notice  to  treat,  is  not  a 
subject  for  compensation  under  the  Lands  Glauses  Act, 
1845  :  see,  for  example.  Ex  parte  Edwards  ;  Wilkins  v. 
Mayor,  <fcc.,  of  Birmingham.  In  accordance  with  the 
same  principle  it  was  laid  down  by  Lord  Bomilly  in 
Carnochan  v.  Norwich  and  Spalding  Bailway  Co., 
26  Beav.  169,  that  the  purchaser  of  land  in  respect 
of  which  a  railway  company  has  served  a  propsr 
notice  to  treat,  ana  in  respect  of  which  the  com- 
pany has  entered  into  possession,  is  '*in  truth  but  the 
purchaser  of  an  interest  in  the  purchase-money." 

So  far  I  have  dealt  only  with  the  effect  of  the  notice 
to  treat  with  respect  to  land  required  to  be  taken.  As 
regards  compensation  for  damage  to  be  sustained  by 
the  landowner  by  reason  of  the  execution  of  the 
worki,  the  sdieme  of  the  Lands  Glauses  Act,  1845, 
appears  to  be  that  an  assessment  of  such  compensation 
shall  be  made  once  for  all  and  finally ;  so  that  on 
payment  of  the  compensation  thus  ascertained  the 
promoters  are  to  be  free  from  all  further  claim  by  the 
kndowner,  except,  possibly,  in  respect  of  damage 
entirely  unforeseen  b?  the  parties:  see  Croft  v. 
London  and  North- Western  Bailway  Co.;  Todd  v. 
Metropolitan  District  Bailway  Co.  It  would  entirely 
defeat  this  scheme  if  the  landlord,  after  being  paid  such 
compensation,  were  to  create  interests  in  persons  who 
could  make  claims  for  damage  whioh  the  promoters 
were  brand  to  include  in  the  notice  to  treat  and  pay 
for  in  advance.  It  appears  to  me,  therefore,  that 
what  the  Legislature  has  done  is  to  create  in  favour 
of  the  promoters  of  undertakings  a  right  unknown  to 
the  common  law— viz..  aright  upon  certain  conditions 
being  satisfied  to  execute  works  so  as  to  damage  the 
property  of  a  landowner  on  whom  a  notice  to  treat  is 
served.  This  right  is  a  legal  as  distinguished  from  an 
equitable,  right,  not  indeed  falliog  within  the  definition 
of  an  easement,  but  bearing  a  close  analogy  thereto. 
The  result,  therefore,  would  be  that,  if  the  compensstion 
claimed  by  Lord  Gerard  had  been  ascertained  and 
paid  in  precise  accordance  with  the  terms  of  the 
Land«  Gkuses  Act,  1845,  the  defendant  company 
Vould  have  acquired  a  legal  right  to  execute  the 
work  which  they  did;  and  it  was  admitted  (and,  in 
my  opinion,  properly  admitted)  by  l£r.  Gripps,  in  his 
argument  that  neiwer  Lord  (Gerard  nor  any  one 
claiming  under  him  by  an  instrument  executed  subse- 
quenUy  to  the  assessment  of  compensation  could  have 
claimed  any  further  compensation,  except,  perhaps 
(as  I  have  said)  in  respect  of  damage  entirely  unf  ore- 
ceen. 

It  is  said,  however,  that  the  case  is  different 
where  the  interest  is  created  before  the  assessment  of 
the  compensation,  because  the  damage  is  alwavi 
ascertained  at  the  date  of  assessment.  If,  for  examine, 
a  claim  for  damage  by  severance  is  made,  and  if 
before  assessment  the  landowner  has  sold  the  severed 
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portions  of  his  property,  it  is  said  that  the  landowner 
can  recorer  no  compensation  for  severanoe.   This  may 
be  so ;  still,  it  does  not  seem  to  me  that  the  case  is 
oondaded.^   Aooording  to  this  argument  the  right  to 
oompeosation  is  made  to  depend  on  whether   the 
landowner  does  or  does  not  obtain   compensation. 
But  the  case  of  Cro/t  v.  London  and  North-Weatem 
Railway    Co,    appears    to    me    to    show    that    the 
landowner    after   assessment   nnder   the   notice    to 
treat  is  prednded  from  claiming  farther  compensa- 
tion  in  respect  of  any  matter  which  might  have 
been  brought  forward   at  the  time  of  the  assess- 
ment, whether  it  was  so  brought  forward  in  fact  or 
not.  ^  After  payment  of  the  assessed  compensation 
the  right  of  the  promoters  to  execute  the  work  (with 
the  possible  exception  already  stated)  is  absolute,  and 
being  a  legal  right  in  the  nature  of  an  easement  pre- 
vails against  legal  interests  created  by  the  landowner 
subsequently  to  the  assessment  an<1  payment  of  com- 
pensation.   This  being  so,  it  is  difficult  to  see  why  the 
right  of  the  promoters  should  not  prevail  against  a 
legal  title  derived  from  the  landowner  subsequentiy 
to  the  notice  to  treat,  but  before  the  assessment  of 
compensation.    The  landowner  cannot  escape  from 
the  obligations  imposed  on  him  by  the  notice  to  treat; 
and  one  of  these  is  an  obligation  to  bring  forward  and 
and  have  determined  all  datms  in  raspect  of  damage 
to  lands  of  his  arising  from  the  execution  of  the  pro- 
posed works.    If,  as  the  cases  already  referred  to 
show,  he  can  only  deal  with  the  land  which  he  is 
rf  quired  to  give  up  subject  to  the  obligations  imposed 
by  the  notice  to  treat.  I  do  not  see  why  he  shoiud  be 
permitted  to  disregard  those  obligations  when  dealing 
with  land  which  he  is  not  required  to  give  up,  but 
which  may  be  damaged  by  the  execution  of  the  works. 
It  remains  to  say  a  few  words  on  the  special  circum- 
stances of  the  present  case.  The  Act  of  1886  contained 
a  clause  (section  13}  for  the  protection  of  the  estate  of 
Lord  (Gerard,  of  which  sub-section  7  was  in  tliese 
terms :  "  The  company  shall,  to  the  reasonable  satis- 
faction of  the  owner,  lower  all  the  other  streets  and 
the  adjoining  building  land  to  correspond  with  the 
•streets  which  have  to  be  lowered  to  be  passed  under 
•the  railway,  and  may  use  in  making  the  railway  the 
loaaterial  which  will  have  to  be  removed  in  performing 
^these  works."    It  appears  from  this  sub-section  that 
'the  possibility  of  damage  to  building  land  of  Lord 
'Gerard's  by  the  lowering  of  streets  was  oontemplated 
iboth  by  Lord  (Gerard  and  by  the  defendant  coinpany. 
JBy  his  claim  of  the  12th  of  January,  1892,  Lord  Gerard 
did   not   specify   any  amount   of   compensation  as 
claimed  in  respect   of   such  damage,   but  did  say 
this:   "The  daim  is   made  subject    to    the    com- 
pany carrying  out  the  provisions  contained  in  the 
Idth  section  of  the  St.  Helen's  aud  Wigau  Junction 
Bsilway  Act.  1886."    By  the  agreement  of  the  14th  of 
October,  1892,  Lord  Gerard  agreed  to  sell  the  lands 
•  by  the  notice  to  treat  required   to  be   taken  for 
.£24,299,  "such  sum   to  include  all  satisfaction  and 
'  oompensation  for  all  damage  sustained  by  the  vendor 
by  reason  of  the  severing  of  the  property  purchased 
•from    the   vfndor*s    other    property   or    otherwise 
injuriously  affecting   suoh    other  property  b^  the 
exercise  of  the  powers  of  the  said  Acts."    But  it 
was  provided  that  the  agreement  should  not  (save 
as     expressly    mentioned)    in    any    wise    alter    or 
interfere   with   any   of   the   rights   of   the  vendor 
-under  provisions  contained  in  the  defendant  com- 
pany's Acts  of   1885  and   1886  respectively  for  the 
protection  of   Lord   Gerard   or   his  estate  therein 
referred  to.     By  the  conveyance   of  t^e   27th   of 
February,  1894,  Lord  Gerard  released  the  defendant 
company  from   the  provisions   of  sub-section  8   of 
section  13  of  the  Act  of   1886,  but  did  not  lelease 
them   from    the   other   sub-section.     It    therefore 


appears  that  the  company  and  Lord  Gferaid  came 
to  terms  (as  they  were  entitled  to  do,  see  section 
21  of  the  Lands  Glauses  Act,  1845)  as  to  the 
amount  of  oompensation,  and  that  under  such 
agreement  Lord  Gerard  received  no  money  payment 
in  respect  of  damage  to  arise  from  the  lowering  of 
hifl  building  land,  but  reserved  to  himself  the  right 
to  insist  on  the  performance  by  the  company  of  the 
provisions  of  section  13>  sub-section  7,  of  the  Act 
of  1886.  It  is  admitted  by  the  defendants  that,  in 
accordance  with  that  stipulation,  they  are  liable  to 
lower  the  site  of  the  plaintiff's  houses  if  they  are 
c&Ued  on  by  Lird  Gerard  so  to  do;  but  they  insist 
that  this  is  the  sole  right  of  Lord  Gerard  or  the 
plaintiff  in  respecc  of  what  they  have  done  in  the 
execution  of  tne  powers  conferred  by  the  Act,  so 
far  as  those  relate  to  the  lowering  of  streets.  In 
my  opinion,  this  contention  is  well  founded,  though 
unfortunately  the  existence  of  this  obligation  will  not 
benefit  the  plaintiff!  For  these  reasons  I  am  unable, 
to  my  great  regret,  to  agree  with  the  decision  of  the 
Lord  Chief  Justice. 

Mathew,  L.J.,  read  the  following  judgment:  At 
the  time  when  the  notice  to  treat  was  served  on  Lord 
Gerard,  he  was  entitied,  in  the  absence  of  any  agree- 
ment to  the  contrary,  to  require  the  company  to  lower 
the  land  laid  out  for  building  to  the  level  of  the  streets 
mentioned  in  the  statute.  The  object  of  imposing  this 
obligation  upon  the  company  was  to  secure  access  to 
and  from  the  streets  to  the  houses  proposed  to  be 
built  on  the  estate.  When  the  amount  of  compensa- 
tion had  to  be  settied.  Lord  Gerard  was,  it  seems  to 
me,  no  lonp^r  in  a  position  to  require  the  company  to 
perform  this  statutory  duty ;  for  after  the  notice,  houses 
had  been  built  under  leases  which  had  been  granted 
to  the  plaintiff  and  others,  and  those  houses  the  com- 
pany were  under  no  obligation  to  remove.  It  was 
plain  that  without  some  further  agreement  the 
buildings  might  lose  their  access  to  the  streets  when 
lowered,  and  it  would  have  been  open  to  Lord  Gerard, 
when  negotiating  with  the  railway  company,  to  put 
forward  any  daim  that  he  had  on  this  account.  But 
it  is  clear  that  no  such  daim  was  made.  It  is  not 
necessary  to  consider  why.  The  company  were  not 
informed  upon  the  subject,  and  were  not  concerned 
to  inquire.  It  may  be  tbat  Lord  Gerard  was  advised 
that  any  claim  for  loss  of  access  had  been  transferred 
from  him  to  his  tenants.  If  this  were  the  reason,  the 
company,  it  seems  to  me,  would  be  in  no  way 
prejudiced,  and  could  not  be  supposed  to  have 
agreed  that  any  part  of  the  daim  for  oompensation 
was  to  be  reserved  for  future  settiement.  It  was 
not  disputed  that,  if  Lord  Gerard  had  himsdf  built 
the  houses  in  question,  he  would  not  be  entitied  to 
demand  further  oompensation.  The  case  of  Croft 
V.  London  and  North- Western  Railway  Co.,  is  an 
authority  upon  this  point,  which  does  not  seem  to 
have  been  questioned.  But  it  was  contended  for 
the  plaintiff  chat,  though  the  owner  might  have  no 
daim,  his  tenants  were  in  a  different  position.  It 
was  said  that  their  leasehold  interests  gave  them  the 
right  to  be  compensated  for  a  depreciation  of  the  value 
of  their  property  by  the  execution  of  the  company's 
works.  It  was  admitted  that  after  a  notice  to  treat 
for  land  proposed  to  be  taken  by  the  company  the 
owner  could  not  create  upon  it  independent  interests. 
But  it  was  urged  that  this  prindple  did  not  apply  to 
adjoining  land  which  was  not  taken  but  was  injuri- 
ously affected.  But  if  this  contention  were  well 
founded,  the  company  might  be  compelled  in  such  a 
case  as  the  present  to  compensate  tenants  however 
numerous  and  whatever  the  terms  of  their  tenandes 
might  be.  Thin  would  dearly  be  a  position  of  grave 
hardship  and  difBoulty  to  the  railway  company.     In 
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addition  to  the  ooat  of  litigatinff  the  yarions  olaiins 
the  oompany  might  be  compelled  to  diabime  a  muoh 
larger  amonnt  than  the  value  of  the  landowner's 
interest  in  the  premises  at  the  date  of  the  notice  to 
treat.  I  see  no  reason  why  the  prindple  as  to  land 
taken  by  the  companv  should  not  apply  to  land 
iojurionsly  affected.  It  was  asked  in  argument  if  a 
landowner  was  to  be  disabled  from  dealing  with  hii 
adjoining  land  because  of  a  mere  proposal  to  iodeniDify 
ior  depreciation.  The  answer  would  seem  to  be  that 
he  is  not  so  prohibited,  but  only  that  he  is  prevented 
from  dealing  with  his  land  in  sudi  a  way  as  to  add  to 
the  burden  of  the  company.  It  seems  to  me  that 
either  wben  the  land  is  taken  or  when  it  is  injuriously 
affected  the  owner  cannot  derogate  from  the  obliga- 
tion created  by  the  notice  to  treat.  It  is  true  that  he 
is  not  deprived  of  the  possession  of  the  adjoining  land, 
but  it  may  be  said  to  be  partly  taken,  in  the  sense 
that  a  portion  of  its  value  is  lost  by  the  exercise  of  the 
company's  powers.  There  is  a  partial  appropriation. 
It  was  said  that  there  was  no  authority  for  the  con- 
tention of  the  company.  That  would  appear  to  be 
so,  thouffh  it  is  probable  that  the  daim  might  have 
been  made  in  many  cases.  In  my  judgment  in  such 
a  case  as  the  present  it  must  be  regarded  as  a  settled 
rule  of  law  as  between  landowner  and  railway  com- 
pany that  there  can  be  but  one  proceeding  for  com- 
pensation, and  that  after  notice  to  treat  no  onerous 
interest  either  in  the  land  taken  or  in  that  injuriously 
affected  can  be  created  by  the  owner  to  the  prejudice 
of  the  railway  company.  The  appeal  must  be 
allowed. 

Vaughait  Williams,  L.  J.— The  obiervation  which 
I  wish  to  add  to  Stirling,  L.  J.'s,  judgment  is,  that  I 
oannot  agree  with  the  condusion  of  the  Lord  Chief 
Jnstioe  that  the  agreement  embodied  in  sub- section  7 
of  section  13  ceased  by  lapse  of  time  to  be  of  any 
effect  after  the  date  of  the  last  statutory  extension.  I 
think  that  the  limit  of  time  might  be,  and  was,  waived 
by  Lord  Gerard,  in  whose  favour  it  was  iutrodaced. 
It  is  true  that  Lord  Qerard  could  not  by  waiver 
enlarge  the  obligation  of  the  company.  He  could  not 
compel  them  to  pull  down  houses  built  after  the  lapse 
of  time,  but  he  could,  in  my  judgment,  insist  on  the 
performance  of  the  other  toxins  of  the  agreement,  such 
as  the  lowering  of  the  **  other  streets." 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  BeU,  Brodrich,  &  Gray, 
for  J.  Haslam  Fox,  St  Hden's. 

Solidtors  for  the  defendants.  Maples,  Teeedale  A 
Co.,  for  Oppenheim  &  MalTHn,  St.  Helen's. 


From  Chan.  Div.  \ 

(Vaughaa  Williams,   Bomer,  and  > 

Stirling,  L.JJ.)  j 


July  4,  5,  28, 
1902. 


Gbeat  Westbbn  Railway  Co  v.  Talbot,  (a.) 

liailiuay  company  —  **  Accommodation  works  ^*  —  Level 
croseing-^Jixtent  of  right  of  user— Grant  of  easement 
—Railways  Clauses  Consolidation  Act,  1845  (8  &  9 
Vict,  c.  20),  ««.  16,  68-76. 

A  railway  company^s  line  severed  an  owner^s  land  and 
crossed  on  the  level  a  tram-line  of  the  owner  by  which 
goods  and  traffic  from  the  owner^s  land  and  coals  from  a 
colliery  not  on  his  land  were  conveyed  to  a  neighbouring 
port.  The  railway  company,  when  purchasing  the 
premises,  entered  into  an  agreemetit,  dated  the  ISth  of 
March,  1868,  with  the  owner  tfiat  they  would  construct 

(a.)  Reported  by  H.  W.  L\w,  Esq.,  Barrister-at- 

Law.  ) 


and  maintain,  **for  tJie  accommodation  of  the  owners 
and  occupiers  far  the  time  being  of  the  lands  adjoining 
the  railway**  certain  works,  including  a  level  crossing 
for  the  tram-line.  The  defendant,  the  owner^s  successor 
in  title,  afterwards  claimed  to  be  entitled  to  convey  over 
the  level  crossing  goods  and  traffic  brought  on  to  her  land 
from  other  places,  whether  situate  on  her  estate  or  not. 

Field,  that  the  defendant  was  not  entitled  to  ttse  the 
levd  crossing  for  the  purpose  of  conveying  goods  and 
traffic  so  as  substantially  to  increase  the  burden  of  the 
easement  by  altering  or  enlarging  its  character,  nature, 
or  extent  as  enjoyed  at,  or  previously  to,  the  date  of  the 
agreement  of  the  \Zth  of  March,  1868,  or  as  since 
enjoyed  by  the  defendant  or  her  predecessors  in  title,  if, 
owing  to  acquiescence  or  otherwise,  such  subsequent  enjoy- 
ment was  binding  on  the  plaintiff  company. 

Dictum  of  Fitzgibbon,  L.J.,  in  Great  Northern 
Railway  Co.  v.  M'Aliater,  [1897]  1  Ir.  R.  687,  at  p, 
605,  approved. 

Appeal  from  Kekewich,  J. 

The  question  raited  was  as  to  the  extent  of  the 
defendant's  right  to  uss  a  level  crossing  over  the 
plaintiffs*  line  at  a  point  where  a  tramway  belonging 
tD  the  defendant  crossed  the  plaintiffd'  railway. 

The  facts  of  the  case  were  stated  in  the  judgment 
of  the  court  as  follows : 

It  appeared  that  the  railway  now  vested  in  the 
plaintiff  company  was  originally  constructed  in  the 
neighbourhood  of  the  place  in  question  by  the 
South  Wales  BaUway  Co.  (incorporated  by  the  South 
Wales  Railway  Act,  1845).  The  railway  intersected 
the  Talbot  estate,  of  which  the  defendant  was 
now  the  owner;  and  a  contract  was  entered  into 
bptween  the  Sauth  Wales  Rulway  Co.  and  Mr. 
Christopher  R.  M.  Talbot,  the  defendant's  predecessor 
in  title,  for  the  purchase  by  the  company  of  certain 
lands  required  by  the  company  for  the  purposes  of 
the  undertaking,  and  it  was  at  the  same  time  agreed 
(as  stated  in  the  deed  of  the  13bhof  March,  1868, 
presently  mentioned)  that  the  company  **  should 
make  certain  works  for  ttie  accommodation  of  the 
owners  or  owner  for  the  time  being  of  the  lands 
adjoining  their  railway  on  both  sides  thereof  where  it 
intersected  the  lands  of  the  said  C.  R.  M.  Talbot.** 
The  South  Wales  Railway  Co.  was  amalgamated  with 
the  Great  Western  Railway  Co.  in  1863.  Before  the 
amalgamation  the  purchase-money  for  the  land 
agreed  to  be  sold  was  paid,  and  the  accommodation 
works  stipulated  for  were  executed  by  the  South 
Wales  Railway  Co.,  but  no  conveyance  was  made 
of  the  lands  bought  by  that  company.  By  two 
indentures  dated  the  13th  of  March,  1863,  C.  R.  M. 
Talbot  and  other  persons  interested  in  tiie  Talbot 
estate  duly  conveyed  these  lands  to  the  Great 
Western  Rulway  Co.,  and  by  a  deed  of  even  date, 
made  between  the  Great  Western  Railway  Co.  of  the 
first  part,  C.  R.  M.  Talbot  of  the  second  part, 
Theodore  Mansdl  Talbot  of  the  third  part,  and 
William  Llewellyn  of  the  fourth  part,  the  Great 
Western  Railway  Co.  entered  into  covenants  witii 
the  other  parties  that  they,  their  successors  and 
assigns,  would  from  time  to  time  and  at  all  times 
thereafter  maintain  respectively  all  the  works  speci- 
fied in  the  schedule  thereto  '*  for  the  accommodation 
of  the  owners  and  occupiers  for  the  time  being  of 
the  lands  adjoining  the  said  railway.'" 
The  schedale  included  the  following : 

**  The  level  crossing  for  the  highway  to  Courtycha 
Farm  and  Port  Talbot.  The  level  crossing  for  the 
railway  leading  from  the  Oak  wood  Ironworks  to 
Port  Talbot.  The  level  crossing  for  the  tramroad 
leading  from  the  Margam  Tinworks  to  Pott  Talbot.** 
At  tbe  date  of  the  deed  these  three  level  croiaings 
ran  side  by  side.    At  present  the  two  latter  had  bewi 
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onited  into  one,  and  it  was  as  to  it  that  the  question 
aroee. 

It  appeared  on  the  face  of  the  dead  of  covenant  of 
the  13th  of  March,  1868,  that  the  works  specified  in 
the  schedule  were  executed  in  pursuance  of  an  anee- 
ment  between  the  railway  company  and  the  land- 
owner whose  lands  were  about  to  be  intersected  by 
the  company's  railway,  and  that  those  works  were  to 
be  *'for  the  accoaimodatidn  of  the  owners  and 
occupiers  for  the  time  being  of  the  lands  adjoining 
the  railway." 

The  plamtiff  company  claimed  a  declaration  that 
the  defendant  Miss  Talbot  was  not  entitled  to  use 
the  level  croisings  for  the  purpose  of  bringing  over 
them  any  goods  or  traffic  from  the  Owm  Avon  works 
or  to  or  from  any  other  works  or  place  not  served  by 
one  or  other  of  the  two  lines  of  tramways  which  in  1868 
pavsed  over  the  level  crossings;  and  an  injunction  to 
restrain  any  such  user ;  and  alternatively  a  dedara- 
tiou  that  the  defendant  was  not  entitled  to  use  the 
level  crossini^  except  for  the  purpose  of  bringing 
goods  or  traffic  to  or  from  places  on  her  own  estate ; 
and  an  injunction  to  restrain  any  other  than  such 
user. 

The  Owm  Avon  works  were  situated  on  land 
belonging  to  the  E«rl  of  Jersey,  not  to  the  defendant. 

The  defendant  datmed  to  be  entitled  to  bring  over 
the  level  crossings  goods  and  traffic  brought  on  to  her 
land  from  the  Owm  Avon  works  and  other  places, 
whether  those  places  were  or  were  not  served  by 
either  of  the  tramways  in  1868,  and  whether  they 
were  or  were  not  situate  on  her  own  estate* 

It  appeared  from  the  evidence  that  at  and  prior  to 
the  date  of  the  deed  of  1868,  the  tramroad  leading; 
from  the  Margam  Tinworks  to  Port  Talbot  was,  with 
the  assent  of  Mr.  Talbot,  the  defendant's  predecessor, 
used  for  the  purpose  of  bringing  coals  to  fort  Talbot 
from  coal  pita  at  Tewgoed  situate  on  land  belonging 
to  the  Bsrl  of  Jersey. 

Kekewich,  J.,  held  that  the  deed  of  covenant  was  a 
grant  by  the  plaintiff  comp%ny  to  Mr.  Talbot  and  his 
successors  of  the  use  of  the  level  crossings  for  all 
time;  that  it  was  part  of  the  price  paid  to  him  for  the 
purchase  of  his  land,  and  that  ttie  defendant  was  at 
liberty  to  use  the  level  crossings  for  any  purpose  she 
pleased,  provided  the  user  did  not  interfere  with  the 
traffic  of  the  plaintiff  company;  and  he  gave  judgment 
for  the  defendant,  with  costs. 

The  Ghreat  Western  BaUway  Go.  appealed. 

Cripps,  K,C.,  P.  0.  Lawrence,  K,C>,  and  Howard 
Wright,  for  the  appellant  company.  —  The  level 
crossing  is  an  "  accommodation  work "  within 
section  68  of  the  Bailways  Clauses  Oonsolidation  Act, 
1845,  and  as  such  its  user  is  limited.  It  is  for  the 
accommodation  of  the  landowners  and  oocupiers 
whose  lands  are  severed  by  the  railway  having 
regard  only  to  the  condition  and  user  at  the  time  the 
severance  took  place,  and  not  to  the  state  of  things 
at  present  extstinff :  Rhondda  and  Sivanaea  Railway 
Co.  V.  Talhot,  [1897]  2  Oh.  131;  Midland  Railway 
Co.  V.  Qrihhle,  44  W.  B.  133,  [1895]  2  Ch.  827 :  Reg. 
V.  Brown,  15  W.  E.  988,  L.  E.  2  Q.  B.  630 ;  Lmdoa 
and  North' Western  Railway  Co.  v.  Runcorn  Rural 
District  Council,  46  W.  B.  121,  [1898]  1  Ch.  34;  Great 
Northern  Railway  Co,  v.  M'Alister,  [1897]  1  Ir.  B.  587. 
The  cases  of  United  Land  Co,  v.  Great  Eaeiern  Railway 
Co.,  23  W.  E.  896,  L.  B.  10  Oh.  App  586 ;  Finch  v. 
Great  Western  Railway  Co.,  28  W.  B.  229,  5  Ex.  D. 
254 ;  and  Band  v.  Kingscote,  6  M.  &  W.  174,  are  dis- 
tinguishable, for  these  decisions  turned  upon  the 
special  words  of  the  grants.  The  defendant  is  not 
entitled  to  bring  traffic  addsing  outside  her  own  land 
across  the  plaintiffs*  line. 

Warrington^  K,C,,  5.  T.  Evans,  K.C,  and  Romer,  , 


for  the  defendant — The  question  depends,  not  merely 
upon  what  statutory  rights  arise  in  respect  of  an 
*' accommodation  work,"  but  upon  the  true  con- 
struction of  the  contract  between  the  parties.  The 
effect  of  that  contract  was  that  the  land  required  by 
the  company  (including  the  portion  of  the  tram-road 
crossed  by  the  railway)  should  be  sold  to  them,  but 
that  the  right  of  user  of  the  tramway  should  contmue 
as  before,  subject  onlv  to  the  reasonable  user  of  the 
railway :  United  Land  Co.  v.  Great  Eastern  Railway 
Co.  There  is  nothing  in  the  contract  to  limit  the 
user  of  the  level  crossings,  and  the  defendant  is 
entitled  to  use  them  for  any  reasonable  purpose, 
provided  no  additional  burden  is  thereby  imposed 
upon  the  plaintiff  company. 

They  cited  Williams  v.  James,  15  W.  B.  928,  L.  B. 
2  C.  P.  577 ;  Chadwick  v.  Marsden,  15  W.  B.  964, 
L.  B.  2  Ex.  285 ;  and  Mitcalfe  v.  Westaway,  13  W.  B. 
181,  34  L.  J.  C.  P.  113. 

Jaly  28.— Sti&ung,  L.J.,  delivered  the  judgment 
of  the  court,  and  after  stating  the  facts  proceeded : 
By    the  group  of   clauses  (sections  68-76)   of   the 
Bailway  Clause's  Consolidation  Act,  1845,  under  the 
heading  "  And  with  respect  to  works  for  the  accom- 
modation of  lands  adjoining  the  railway,"  the  Legis- 
lature has  imposed  on  rail«?ay  companies  an  obliga- 
tion to  make  and   maintain   such   accommodation 
works  in  cases  where  the  railway  causes  interruptions 
to  the  use  of  lands  through  which  it  is  made ;  and  by 
section  16  of  the  same  Act  powers  for  the  purpose  of 
constructing  such  works  are  conferred.    On  the  other 
hand,  the  Legislature  has  not  seen  fit  expressly  to 
authorize  a  railway  to  make  general  grants  and  ease- 
ments over  lands  acquired  for  the  purpose  of  its 
undertaking ;    and  iu  Mulliner  v.  Midland  Railway 
Co.,  27  W.  B.  330,  11  Cn.  D.  611,  at  p.  623,  it  was 
laid  down  by  Sir  G.  Jessel,  M.B.,  that  (with  some 
exceptions  which  do  not  affect  the  present  question)  a 
railway  company  has  no  right  to  sell,  grant,  or  dispose 
of  such  land,  or  any  easement,  or  right  of  way  over 
it,  except  for  the  purpose  of  the  company's  Act-^ 
that    is,    with    a     view    to    the    traffic    of    tlie 
company;    and  it  was  there  held  by  him  that  a 
grant  of  such  a  right  of  way  was  ultra  vires.    The 
principle  of  this  case  was  approved  by  Lord  Black- 
burn in  Ayr  Harbour  Trustees  v.  Oswald,  8  App.  Cas. 
623;  at  pp.  634,  635,  32  W.  B.  Dig.  112,  and  has 
recently  been  applied  by  the  Court  of  Appeal  in 
Great   Western  Railway  Co.  v.   Solihull   Rural  Dis- 
trict  Council,  86  L.  T.  Bep.  852,  50  W.  B.  Dig.  65. 
Bearing  these  considerations  in  mind,  we  think  that 
the  natural  meaning  of  the  expression  *'  works  for  the 
accommodation  of  owners  of  lands  adjoining"  the 
plaintiffs'  railway  in  the  deed  of  covenant  is  works  of 
the  kind  contemplated  by  sections  68  to  76  of  the 
Bailways  Clauses  Consolidation  Act,  1845 ;    and  that 
the  object  of  the  deed  was  to  secure  the  maintenance 
by  the  plaintiff  company  of  works  which  had  been 
executed  by  their  predecessors  in  title  in  order  to 
fulfil  the   obligation   imposed   on   them   by   those 
sections.    Now,  as  is  pointed  out  by  Lindley,  L.  J.,  in 
Rhondda  and  Swansea  Railway  Co,  v.  Tcdhat,  it  has 
been  decided  in    Reg.    v.    Fisher,  11   W.   B.  59,    3 
B.  &  8.  191,  and  Reg.y.  Brou;n, that  the'* accommoda- 
tion works  which  the  company  may  be  required  to 
make  are  such  accommodation  works  as  are  required 
at  the  time  the  land  is  taken,  having  regard  to  its 
then  use,  and  not  accommodation  works  which  may 
be  required  when  the  character  of  the  land,    and 
perhaps  the  nature  of  the  neighbourhood,  is  entirely 
altered  years  afterwards."     Further,    it   has    been 
decided,  first  by  the  Yice-Chancellor  and  then  by  the 
Court  of  Appeil  in  Ireland,  in  Great  Northern  Railway 
Co.  V.  M'Alister,  that  the  landowner  having  obtained 
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acootnmodation  works  (in  that  case,  as  in  this,  a  level 
crossing)  snitable  for  his  land  at  a  time  when  it  was  used 
lor  agrionltaral  parposes,  was  not  entitled  to  use  the 
works  for  the  purposes  of  traffic  in  minerals  quarried 
from  the  same  landf.  In  the  course  of  his  judgment 
FitzGibbon,  L.J.,  thus  defines  the  rights  of  the  land- 
owner: '*The  owner  of  the  adjoining  lands  was 
entitled,  when  the  railway  was  made,  to  a  convenient 
passage  over  the  railway  sufficient  to  make  good,  so 
far  as  possible,  any  interruption  which  the  construc- 
tion of  the  railway  caused  by  severance  in  the  working 
of  his  farm,  including,  I  should  say,  any  alteration 
or  extension  of  that  working  which  coald  or  ought  to 
have  been  contemplated  by  the  parties  when  the 
accommodation  works  were  made  and  accepted." 
^th  that  decision  and  definition  we  agree. 

It  appears  that  at  and  prior  to  the  date  of  the  deed 
of  covenant  th**  tramroaa  leading  from  the  Margam 
Tinworks  and  Forges  to  Port  Talbot  extended  beyond 
those  works  to  a  point  where  the  Biver  Avon  is 
crossed  by  a  bridge  and  was  there  connected  with 
another  tramroad,  which  crossed  the  bridge  and  ran 
on  land  belonnng  to  Lord  Jersey  to  certain  coalpits 
at  Tewgoed,  demised  by  him  to  the  same  person  wh-) 
was  lessee  under  Mr.  0.  B.  M.  Talbot  of  the  Margam 
works  ;  and  further,  that  the  tramway  was  used  with 
the  assent  of  Mr.  Talbot  for  bringing  goods,  con- 
sisting principally  of  coal,  from  these  pits,  not  only 
to  the  Margam  works  but  also  to  Port  Talbot,  where 
the  coal  was  shipped  for  the  benefit  of  the  lessee. 
The  Margam  works  have  been  disooutinued,  bat  the 
defendant  claims  the  right  to  briog  over  the  level 
crossing  goods  and  traffic  from  Tewgoed  Oolliery,  and 
iitates  that  by  so  doing  she  will  not  increase  the 
burden  of  any  easement  hitherto  en j  lyed  by  her  or 
her  predecessorii  in  title  over  the  orossiog.  The 
plaintiff  company  disputes  the  validity  of  this  claim ; 
but  it  seems  to  us  that  such  a  n«er  must  ba  taken  to 
have  been  fairly  within  the  coutempUtion  of  the 
parties  at  the  time  when  the  works  were  executed. 
The  defendant,  however,  further  claims  in  psir.  6 
of  her  defence,  "  to  be  entitled  to  bring  over  the  said 
crossing  in  manner  aforesaid,  goods  and  traffic  brought 
on  to  her  land  from  other  places,  whether  such  places 
were  or  were  not  served  by  either  of  the  said  txam- 
roads  in  tbe  year  1868  or  1877,  whether  they  are  or 
are  not  situate  on  her  estate."  The  defendant  does 
not  state  that  the  burden  of  the  easement  hitherto 
enjoyed  by  her  will  not  be  increased  by  such  user  of 
the  crossing,  and  we  think  it  plainly  may  be,  for  if 
this  claim  be  valid  the  defendant  will  be  entitled  to 
carry  over  this  crossiog  the  whole  traffic  of  the 
recently  constructed  Port  Talbot  Bail  way,  which  has 
a  station  dose  to  her  level  crossing.  Such  a  caie,  in 
our  opioion,  goes  far  beyond  anything  which  could 
hive  been  within  the  contemplation  of  anyone  when 
the  works  were  made. 

This  conclusion  does  not  seem  to  us  to  conflict  with 
the  decision  in  Untied  Land  Co,  v.  Great  Ea$tem 
Bailway  Co.y  which  turned  on  the  provisions  of  a  very 
special  enactment  requiring  the  railway  company  to 
construct  such  conyenient  communications  over  or 
under  the  railway  as  in  the  judgment  of  the  Oom- 
missioners  of  Woods  and  Forests .  might  be 
necessary  for  the  convenient  enjoyment  and  occupa- 
tion of  the  lands  there  in  question,  which  were 
common  property. 

We  tmnk,  therefore,  that  the  appeal  should  be 
allowed,  and  that  an  order  ought  to  be  made  to  the 
following  effect :  Discharge  the  order  appealed  from. 
Declare  that  the  defendant  is  not  entitled  to  use  the 
level  crossiog  in  the  pleadings  mentioned  for  the 
purpose  of  conveying  goods  and  traffic  so  as  sub- 
stantially to  increase  the  burden  of  the  easement  by 
altering  or  enlarging  its  character,  nature,  or  extent 


as  enjoyed  at  or  previous  to  the  13th  of  March,  1868, 
or  as  since  enjoyed  by  the  defendant  or  her  pre- 
decessors m  title,  if,  owing  to  acquiescence  or  other* 
wise,  such  subsequent  enjoyment  is  now  binding  on 
the  plaintiffs.  And  declare  that  the  defendant  is 
entitled  to  bring  goods  from  the  works  in  the  plead- 
ings mentioned  across  the  level  crossingii  substantially 
as  the  same  were  brouglit  at  or  previous  to  the  ISth 
of  M«rch,  1868,  but  so  ttiat  the  burden  of  the  eaiement 
is  not  increased  as  aforesaid. 

As  regards  the  costs,  if  this  declaration  had  been 
made  in  tbe  court  below,  each  party  would  in  part 
liave  succeeded  and  in  part  failed.  In  this  OTurt  the 
appellants  succeed  to  a  substantial  extent.  There 
will,  therefore,  be  no  order  as  to  costs  io  the  ooort 
below,  but  the  respondent  wiU  be  ordered  to  pay  the 
appellants'  costs  of  the  appeaL 

Solicitor  of  the  appellant!,  R.  R.  Ndson* 

SoMoitors  for  the  respondent,  Cheeion  A  Son»» 


Nov.  4. 


Jf^itfy  iSoutt  of  3u0t(a. 

Ohan.  Div.  I 
Byrne,  J.  f 

In  re  Goopeb,  Goopeb,  &  Johnson  (Limited),  (a.) 

Company  —  Winding  up  —  Voluntary  winding  up  — 
Scheme  of  arrangement  involving  reduction  of  capital 
— Joint  Stock  Companies  Arrangement  Act^  1870  (SS 
&  34  Vict,  c.  104). 

A  reduction  of  capital  involved  by  a  scheme  of  arrange^ 
ment  must  he  carried  out  in  accordance  with  the  statutee 
specially  dealing  with  reduction  of  capital. 

Petition. 

A  receiver  and  manager  of  this  company  had  been 
appointed  in  actions  brought  by  debenture-holders, 
and  this  receiver  and  manager  had  also  been  appointed 
liquidator  in  the  voluntary  winding-up  of  the  com- 
pany. 

A  scheme  of  arrangement  was  prepared  involving  a 
reduction  of  the  company's  capital  under  the 
Oompanies  Act,  1867  and  1877,  and  a  resumption  of 
business  by  the  company  with  a  reauced  capital. 

This  petition  was  presented  under  the  Joint  Stock 
Companies  Arrangement  Act,  1870,  for  obcaining  the 
sanction  of  the  court  to  the  above-mentioned  scheme ; 
the  petition  was  intituled  in  the  matter  of  the  Joint 
SU)&  Companies  Arrangement  Act,  1870,  and  in  the 
matter  of  tee  Companies  Acts,  1862  to  1900. 

Gore  Browne,  K.C.,  and  F,  SheweU  Cooper  appeared 
in  support  of  the  petition. 

Bybne,  J.,  said  that  the  statates  specially  dealing 
with  the  reduction  of  capital  must  govern  a  reduction 
of  capital  involved  by  a  scheme  of  arrangement,  and 
directed  the  petition  to  stand  over  with  liberty  to 
amend  by  intituling  it  also  in  the  matter  of  the 
Companies  Acts,  1867  and  1877,  and  liberty  to  the 
liquidator  to  call  such  meetings  of  shareholders  as 
he  might  be  advised. 

Solicitors,  Worthington  Evans,  Bird,  &  Co* 

(a.)  Beported  by  L.  W.  By&ns,  Bsq.,  Banister- 
at-Law. 
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In  rb  Lobd  Ellenborottoh. 


High  Ooxtrt. 


Jan.  22,  28. 


spes 


Chan.  Div.   ) 
Buckley,  J.  j 

In  re  Lord  Ellenborottgh. 

ToWRY-LaW  V,  BURNB.  (a.) 
Settlement — Voluntary  settlement— A^Ugnment  of 
BucoesnoDis—  Validity. 

A  spes  saccesnonis  is  not  property,  and  a  voluntary 
settlement,  even  though  it  he  by  deed,  purporting  to  assign 
it,  does  not  operate  as  a  contract  enforceable  against  the 
settlor  if  and  when  the  settlor  becomes  entitled  to  the 
property. 

Meek  v.  Kettlewell,  1  Hare  464,  1  Ph.  342,  is  not 
overruled  on  this  point  by  £ekewich  v.  Manninir.  1 
De  G.  M.  &  G.  176. 

Adjoomed  Bummons. 

Oq  this  BnmmonB  the  qaestioii  was  r<iised  whether 
a  YolaQtary  settlement  of  a  mere  expectancy  can  ba 
enforced  as  against  the  settlor. 

The  following  statement  of  facts  is  taken  from  the 
judgment : 

On  the  22nd  of  December,  1893,  there  were  living 
Charles    Lord    Ellenborough,    and  Gertrude    Edith 
To  wry- Law,  brother  and  sister  of  the  applicant  upon 
this  sunmions.    They  were  entitled  respectively  to 
certain  property  absolutely.    In  their  property  the 
applicant  had  then  no  property  or  intt-rest  of  any 
kind.    The  applicant  had  an  expectation  arising  from 
the  fact  that  owiog  to  the  relationship  between  them 
and  herself  and  to  their  state  of  health  she  might 
be  (as  wa«  subsequently  the  case)  the  survivor,  and 
might,  under  their   respective  wills  or  intestacies, 
become  entitled  to  their  property.    She  had  neither 
a  future   interest   nor  a   possibility   coupled   with 
an   interest   capable    of  •  being   disposed   of    under 
section  6  of  8  &  9  Yict.   c.   106.    She  had  only  a 
spes  successionis.    In  that  state  of  facts  the  apolioant, 
on  the  22nd  of  December,  1893,  executed  a  voluntary 
settlement  by  deed,  by  which  she  granted   to   the 
trustees,  who  are  the  respondents  on  this  summons, 
the  real  estate,  and  assigned  the  personal  estate,  to 
wnich  the  applicant  in  the  event  of  the  death  of  her 
brother  and  sister  respectively  in  her  lifetime  might 
become^  entitled   under    their    respective    wills    or 
intestacies.    That  deed  could  not  operate  by  way  of 
grant,  but  could  in  a  court  of  equity  operate  as  an 
agreement  on  the  part  of  the  applicant  to  grant  and 
assign  that  which  in  fact  could  not  by  the  deed  be 
granted  or  assigned.    The  brother  and  sister  ara  now 
dead,  intestate,  and  the  applicant  has  become  entitled 
by  devolution.    The  property  coming  to  the  applioaat 
from    her    sister    has     been    handed    over    to    the 
trustees,  and  the  applicant  does  not  say  that  sbe 
can    get   it    back.      The  property   of    the    brother 
has   not   so   been  handed  over,  and  the  applicant 
does  not  desire  to  hand  it  over  unless  she  is  com- 
pelled to  do  so.    The  question  to  be  determined  upon 
this  snmmons  is  whether  she  can  be  called  upon  by 
the  trustees  to  assign  and  hand  over  to  them  that 
which  has  come  to  her  by  devolution  from  the  late 
Lord  Ellenborough,  or  whethf^r  she  can  refuse  to  do 
anything  further  to  perfect  that  which  was  a  mere 
voluntary  deed.    In  order  to  raise  the  question  in 
proper  form,  a  writ  has  Ireen,  or  will  be,  issued  by 
the  trustees  against  the  applicant,  seeking  to  r'^ cover 
the  funds,  and  the  order  will  be  drawn  up  on  this 
snmmons  and  in  that  action. 

Astbury,  K.C,  and  A.  Cordery,  for  the 
plaintiff. — At  the  date  of  the  execution  of  t^e 
settlement  the  plaintiff  had  a  mere  epes  sue- 
cessionis    to    the    property,    which,    not    being    a 

(a.)  Reported  by  H.  L.  Ormistok,  Esq.,  Barrister- 
at-Law. 


possibility  coupled  with  an  interest,  did  not  lie  in 
grant  within  8  &  9  Vict.  o.  106,  s.  6.    The  pnrported 
assignment  does  not  operate  as  a  contract  to  settle 
the  property  which  is  enforceable  in  equity :  M^  v. 
Kettlewell,   1   Hare  464,   1  Ph.    342     In  that  case 
Wigram,  Y.C,  held  that  a  voluntary  assignment  of 
an  executory  interest  was  not  enforceable  because 
notice  had  not  been  given  to  the  trustees.    Lord- 
Lyndhurst  affirmed  him   on    the  ground  that   the 
settleme  >t  was  voluntary.    The  note  in  White  aad 
Tador*s  Equity  Caaes  (7th  ed.,  vol.  2,  p.  851)  to  the 
effect  that  Meek  v.  Kettlewell  has  been  overruled  by 
Kekewich  v.  Manning,  De  G.  M.  &  Q.  176,  requires 
quEblificatioo,  for  Meek  v.  Kettlewell  is  overruled  only 
on  t^e  point  nf  notice.    The  two  cases  are  entirely 
different — in  Meek  v,  Kettlewell  there  W4S  po  property, 
and  therefore  no  assignment ;  in  Kekewich  v.  Manning 
there   was   property    which   had    been    completely 
assigned. 

They  also  referred  to  In  re  Tilt,  74  L.  T.  Eep.  163, 
44  W.  B.  Dig.  147 ;  In  re  Parsons,  38  W.  B  712,  45 
Ch.  D.  51 ;  Fearne  on  Contingent  Remainders,  p. 
551 ;  and  Lewin  on  Trusts,  chapter  6. 

Budemaster,  KG.,  and  WrangJiam,  for  the  trustees* 
— If  the  settlement  had  been  for  value,  it  would  have 
effected  an  assignment  of  the  property  and  not 
merely  a  contract  to  assign  it,  for  it  is  possible  to 
assign  property  which  has  no  existence  at  the  date  of 
the  assignment :  Tailby  v.  Official  Receiver,  37  W.  B. 
513,  13  App.  Cas.  523  (per  Lord  Watson,  at  p.  533). 
But  if  the  property  has  been  assigned,  it  is  immaterial 
whether  the  assignee  is  or  is  not  a  volunteer.  In 
neither  case  need  he  come  into  a  court  of  equity  to 
perfect  his  title. 

Cur.  adv.  vtdt. 

BuoELBY,  J  ,  stated  the  facts  as  above  set  out,  and 
continued:    The  deed  was    purely   voluntary.    The 
question  is  whether  a  volunteer  can  enforce  a  contract 
made  by  deed  to  dispose  of  an  expectancy.    It  cannot 
be,  and  is  not,  disputed  that,  if  the  deed  had  been 
for   value,    the    trustees  could   have    enforced    it. 
If  value  be  given,  it  is  immaterial  what  is  the  form 
of  assurance  by  which  the  disposition  is  made,   or 
whether  the  subject  of  the  disposition  is  capable  of 
being  thereby  disposed  of  or  not.    An  assignment 
for   value   binds   the    conscience    of    the    assignor. 
A    court    of    equity    as  against    him    will    compel 
him  to  do  that  which  ex  hypothesi  he  has  not  yet 
effectively  done.    Future  property,  possibilities,  and 
expectancies  are  all  assignable  in  equity  for  value  : 
Tailby  v.  Official  Receiver,  13  App.  Cas.,  at  p.  548.   But 
when  the  assurance  is  not  for  value  a  court  of  equity 
will  not  assist  a  volunteer.    In  Meek  v.  Kettlewell, 
affirmed  by  Lord  Lyndhurst,  the  exact  point  arose 
which  I  have  here  to  decide,  and  it  was  held  that  a 
voluntary  assignment  of  an  expectancy,  even  though 
under  real,   would  not  be  enforced  by  a  court  of 
equity.  "The  assignment  of  an  expectancy,"  says  Lord 
Lyndhurst,  1  Ph.,  at  p.  347,  "such  as  this  is  cannot  be 
supported  unless  made  for  a  valuable  consideration." 
It  is,  however,  suggested  that  that  decision  was  over- 
ruled or  affected  by  the  decision  of  the  Court  of 
Appeal  in  Kekewich  v.  Manning,  and  a  passag<^  in 
White   and    Tudor's  Equity  Cases  was  referred  to 
upon  the  point.    In  my  opinion  Kekewich  v.  Manning 
ha^  no  bearing  upon  that  which  was  decided  in  Medc 
V.  Kettlewell.    The  assignment  in  Kekewich  v.  Manning 
was  not  of  an  expectancy,  but  of  property.   *'  It  is  on 
legal  and  equitable  principles,"  said  Enij^ht- Bruce, 
L.J.,  "clear  that  a  person  sui  juris,  actmg  freely, 
fairly,  and  with  suffioieut  knowledge,  ought  to  have 
and  has  it  in  his  power  to  make,  in  a  binding  and 
effectual  manner,  a  voluntary  gift  of  any  part  of  his 
property,  whether  capable  or  incapable  of  manutd 
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delivery,  whether  in  poaseBtdon  or  reyerdonary,  and 
howsoever  oircamstanced."      The   important   words 
there  are  "of  his  property.'*    The  point  of  Meek  v. 
KetUewell  and  of  the  caie  before  me  is  that  the  assign- 
ment was  not  of  property,  but  of  a  mere  expectancy. 
Oa  the  22Qd  of  December.  1893,  that  with  which  the 
grantor  was  dealing  was  not  her  property  in  any 
sense.    She  had  notbing  more  than  an  expectancy, 
a  spea  successionis,  which  is  not  property  in  English 
law*:    In   re   Parsons,     In   In   re    Tilt   there    was 
again  a  voluntary  assignment   of    an    expectancy, 
and    the    point    was    not    regarded    as    arguable. 
'*It    was    rightly    admitted,"    said     Chitty,     J., 
"  that  as  when  this  plaintiff  executed  the  deed  of 
1880  she  had  no  interest  whatever  in  the  fund  in 
question,  which  was  a  mere  expectancy,  tiie  deed  was 
wholly  inoperative  both  at  law  and  in  equity,  being 
entirely    voluntary."      By    "wholly   inoperative" 
there  the  judge,  of  course,  did  not  mean  thftt,  if  the 
voluntary  settlor  had  handed  over  the  funds,  the 
trustees  wcould  not  have  held  them  upon  the  trusts, 
but  that  the  grantees   under  the  deed  could  not 
enforce  it,  as  agaiost  the  settlor,  in  a  court  of  equity 
or  elsewhere.    In  my  judgment  the  interest  of  the 
plaintiff  as  sole  heiress  at  Uw  and  next-of-kin  of  the 
late  Lord  Ellenborough  was  not  effectually  assigned 
to  the  trustees  by  the  deed,  and  the  trustees  cannot 
call  upon  her  to  grant,  assign,  transfer,  or  pay  over 
to  them  his  residuary  real  and  personal  estate. 

Solicitors,  Burgess,  Taylor,  &  Tryon^ 
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Joyce,  J.    j  Jan.  21,  22. 

In  re  CLINTON. 
Clinton  v.  Clinton,  (a) 

tniemational  law— -Jurisdiction — British  colony — Ptr~ 
sonaUy  and  real  property  out  of  the  jurisdiction — Will 
' — Construction —  Trust, 

A  testator  domiciled  in  a  British  colony  left  real  and 
personal  property  in  the  colony.  In  an  action  instituted 
in  England  by  the  heir-at-law  and  next-of-kin  of  the 
testator  against  persons  who  had  taktn  possession  of  the 
personal  and  real  estate  in  the  colony  of  the  testator ,  all 
parties  to  the  action  being  resident  in  England^ 

Held,  that  the  English  court  had  jvxisdiction  in  the 
action  to  determine  questions  {\)  asto  the  title  to  th6  real 
estate  as  well  as  the  personalty  situate  in  the  colony,  the 
two  being  so  mixed  together  under  the  will  that  they  could 
not  be  dealt  with  separately ;  and  (2)  as  to  whether  a 
trust  of  the  real  estate  had  been  created  by  the  will  or  not. 

Action. 

The  testator,  James  Clarke  Clinton,  had  carried  on 
business  at  Assinee,  on  the  West  Coast  of  Africa,  in 
the  French  territory  known  as  the  Ivory  Coast 
Colony,  and  also  at  Axim,  Ankobra,  and  Secondee,  in 
the  British  Gold  Coast  Colony. 

At  the  date  of  his  death  he  was  possessed  {inter 
tiZia)— (1)  Of  the  above-mentioned  businesses ;  (2)  of 
certain  freehold  dwelling-houses  and  premises  at  eadi 
of  these  places  ;  (3)  of  certain  freehold  and  leasehold 
<)onces8ions  for  mining  and  other  purposes  of  large 
tracts  of  land  in  the  Gold  Coast  Colony;  (4)  of 
personal  estate  in  England  of  the  value  of  over 
i>3,000. 

By  his  will,  dated  the  2nd  of  November,  1899,  the 
testator,  after  appointing  his  wife,  the  defendant 
Emma  Charlotte  Cfinton,  Sxe  sole  executrix  of  his  will, 
and  bequeathing  her  all  the  furniture  and  household 

(a.)  Eeported  by  C.  W.  Mead,  Esq.,  Barrister-at- 
Law. 


effects  in  his  house  at  Axim,  continued :  "I  bequeath 
to  my  wife  all  my  moneys  in  the  bsnk,  the  interest 
to  be  used  for  the  education  of  my  wife's  children. 
The  principal  moneys  to  be  held  in  trust  by  my  wife 
for  the  use  and  benefit  of  my  children.  I  bequeath 
to  my  wife  the  sum  of  £200  per  annum,  to  be  paid 
out  of  the  proceeds  of  the  firm.  The  business  to  be 
carried  on  by  Charles  Clinton  and  Willie  Clinton, 
Charles  Clinton  being  senior ;  my  wife  to  receive  the 
rents  of  the  houses  and  the  house  in  which  we  live. 
I  advise  that  Charles  Clinton  should  sell  the  business 
at  Assinee." 

The  testator  died  on  the  2nd  of  November,  1899, 

a  Brifi»h  subject  domiciled  in  the  Gold  Coast  Colony. 

The  will  was  proved  on  the  6th  of  November,  1899, 

in  the  Gold  Coast  Colony,  and  on  the  12th  of  March, 

1901,  in  England. 

The  plaintiffs  were  the  three  infant  children  of  the 
testator  suing  by  their  next  friend. 

The  defendants  were  the  testator's  widow,  Emma 
Charlotte  Clinton,  and  Charles  Warner  Clinton  and 
William  Nicholas  Clinton,  described  in  the  will  as 
Charles  Clinton  and  Willie  Clinton. 

By  an  agreement  dated  the  23rd  of  July,  1900,  and 
made  between  the  defendant  Emma  Charlotte 
Clinton  of  the  one  part,  and  the  defendants  Charles 
Warner  Clinton  and  William  Nicholas  Clinton  of  the 
other  part,  after  reciting  the  said  will  of  the  said 
James  Clarke  Clinton  (deceased)  to  the  effect  above- 
mentioned,  and  reciting  that  the  said  James  Clarke 
Clinton  did  not  by  his  said  will  specifically  devise  or 
bequeath  the  residue  of  his  said  business,  nor  the 
leasehold  and  freehold  concessions,  and  that  he  did 
not  by  his  said  will  make  any  provision  for  the 
remuneration  of  the  services  of  the  defendants  Charles 
Warner  Clinton  and  William  Nicholas  Clinton  should 
they  accept  the  trusts  of  th&  said  will,  and  reciting 
that  the  defendants  Charles  Warner  Clinton  and 
William  Nicholas  Clinton  had  alleged  that  it  was  the 
intention  of  the  said  James  Clarke  Clinton  to  give  and 
bequeath  to  them  absolutelv  the  said  business  subject 
to  the  annuity  of  £200  to  be  paid  to  the  defendant 
Emma  Charlotte  Clinton,  and  tiiat  the  said  defendant 
had  claimed  that  the  said  business,  leaseholds,  and  real 
property  was  residue  divisible  amongst  the  heir-at- 
law  and  next-of-kin  of  the  said  James  Clarke  Clinton 
according  to  the  Statute  of  Distribution,  and  reciting 
that  it  was  considered  advisable  by  all  parties  inter- 
ested in  the  estate  of  the  said  James  Clarke  Clinton, 
deceased,  tiiat  a  compromise  should  be  effected  so  as 
to  save  the  estate  from  the  expense  of  litigation,  and 
after  certain  further  recitals,  not  material  to  be  here 
stated,  it  was  agreed  between  the  parties  thereto  as 
follows : 

Clause  1.— The  defendant  Emma  Charlotte  Clinton 
agreed  to  assign  the  business  of  the  said  James  Clarke 
Clinton  that  was  carried  on  at  Axim  and  all  other 
places,  stations,  branches,  or  factories  in  the  Gold 
Coast  Colony,  together  with  the  book  debts,  stock- 
in-trade,  plant,  mortgages,  promissory  notes,  and  all 
other  securities  for  money,  and  to  surrender  the  said 
annuity  of  £200  to  the  defendant  Charles  Warner 
Clinton  and  William  Nicholas  Clinton  absolutely. 

Clause  2.— The  defendant  Emma  Charlotte 
Clinton  agreed  to  grant,  convey,  or  assign  to  the 
defendants  Charles  Warner  Clinton  and  William 
Nicholas  Clinton,  their  heirs,  executors,  administrators, 
or  assigns,  all  concessions  in  the  Gold  Coast  Colony 
aforesaid,  whether  they  might  be  leaseholds  or  free- 
holds, and  whether  they  were  in  the  name  of  the  said 
James  Clarke  Clinton  or  in  the  names  of  J.  &  C. 
Clinton  &  Co.,  and  would  execute  all  documents 
necessary  to  transfer  the  said  concessions  to  the 
defendants  Charles  Warner  Clinton  and  William 
Nicholas  Clinton,  their  heirs,  executors,  administra* 
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ton,  or  awignB,  all  freeholds  in  Secondee,  in  the  Gk>ld 
CoAit  Colony  aforesaid,  being  expressly  excepted. 

Clause  3. — The  defendant  Emma  Charlotte  Clinton 
agreed  to  assign  all  her  right,  title,  and  interest  in 
and  to  the  business  of  the  said  James  Clarke  Clinton 
that  was  being  carried  on  at  Assinee  aforesaid,  as 
well  as  to  grant  her  interest  in  the  concessions  and 
freehold  property  in  Assinee  aforesaid  to  the  defend- 
ants Charles  Warner  Clinton  and  WiUiam  Nicholas 
OUoton,  their  heirs,  exeoutors,  administraton,  or 
assigns,  upon  the  said  defmidants  procuring  a  release 
to  her  the  defendant  Eoima  Charlotte  Clinton  from 
certain  claims  which  might  be  made  upon  the  estate 
of  the  said  James  Clarke  Clinton. 

Clause  4. — The  defendants  Charles  Warner  Clinton 
and  William  Nicholas  Clinton  jointly  agreed  to  pay  to 
the  said  Ecnma  Charlotte  Clinton,  her  heirs,  exeoutors, 
or  administrators,  the  sum  of  £5,000  within  four  years 
from  the  date  of  that  agreement  by  four  equal  yearly 
instalments  of  £1,250  each,  the  first  of  which  was  to 
become  due  and  payable  on  the  4th  of  July,  1901,  the 
second  on  the  4th  of  July,  1902,  the  third  on  the  4th  of 
Jvly,  1903,  and  the  fourth  on  the  4th  of  July,  1904, 
with  interest  as  therein  mentioned. 

Clause  5.— The  defendants  Charles  Wainer  Clinton 
and  William  Nicholas  Clinton  agreed  to  pay  to  the 
defendant  Emma  Charlotte  Clintmi,  her  heirs,  exeou- 
tors, or  administrators,  such  fair  annual  rent  as  might 
be  agreed  upon  in  manner  therein  mentioned  for  the 
houses  at  Axim,  Ankobra,  and  Seoondee  wherein  the 
business  of  the  said  James  Clarke  Clinton  was  carried 
on. 

Clause  6.— The  defendants  Charles  Warner  Clinton 
and  William  Nicholas  Clinton  agreed  to  pay  all  debts 
due  from  and  owing  bv  the  buiiness  of  the  said  James 
Clarke  Clinton  carried  on  under  the  style  or  firm  of 
J.  &  C.  Clinton  &  Co.,  and  to  pay  to  the  defendant 
Eouna  Charlotte  Clinton  forthwith,  upon  the  signing 
of  the  agreement,  the  following — (a)  The  annuity  due 
to  her  as  provided  in  the  will  of  the  said  James  Cl«rke 
Clinton  from  the  month  of  December,  1899,  to  the 
date  of  that  agreement  after  deducting  such  payments 
as  had  already  been  made  to  her ;  {h)  the  rent  of  the 
houses  as  aforesaid  for  the  same  period ;  (c)  the  value 
of  the  furniture  of  the  prindpal  house  at  Axim  at 
agreed  between  the  defendants,  wbioh  included  every- 
thing in  the  said  home  excepting  as  therein  men- 
tion^ ;  (d)  all  payments  that  had  been  made  to  the 
defendants  Charles  Warner  Clinton  and  William 
Nidiolas  Clinton  or  either  of  them  in  respect  of  the 
judgment  therein  mentioned. 

Clause  7.— Tbe  defendant  Charles  Warner  Clinton 
agreed  to  surrender  a  bank  deposit  receipt  for  £250 
ftiven  by  the  Bank  of  British  West  Africa  (Limited), 
Liverpool,  in  respect  of  a  deposit  made  by  the  said 
James  Clarke  Clinton  out  of  the  assets  of  the  Assinee 
business  to  the  defendant  Emma  Cbarlotte  Clinton  to 
meet  the  expenses  therein  mentioned  in  connection 
with  the  eetate  of  the  said  James  Clarke  Clinton. 

Clause  8. — ^The  defendants  Caarles  Warner  Clintoa 
and  William  Nicholas  Clinton  agreed  to  withdraw  all 
letters  written  by  them  to  any  bank  or  banks  which 
might  have  the  effect  of  stopping  or  delaying  the 
payment  of  any  sum  or  sums  of  money  to  be  made 
payable  to  the  defendant  Emma  Charlotte  Clinton, 
which  money  had  been  deposited  in  the  said  bank  or 
banks  by  the  said  James  Clarke  Clinton  either  in  his 
name  or  in  the  name  of  J.  &  C.  Clint<^n  &  Ca 

Clause  9.— The  defendants  Charles  Warner  Clinton 
and  William  Niobolas  Clinton  would  procure  the  firm 
of  Millward,  Bradbury,  &  Co.  to  release  the  defendant 
Emma  Charlotte  Clinton  from  the  debts  due  to  the 
said  firm  from  the  estate  of  the  said  James  Clarke 
Clinton  and  to  pay  the  claim  of  Messrs.  Herschell  & 
Co.,  of  Liverpool,  and  to  look  for  payment  of  their 


debt  as  well  as  repayment  of  the  moneys  that  might 
be  so  advanced  by  them  to  the  defendants  Charles 
Warner  Clinton  and  William  Nicholas  Clinton. 

Clause  10.— The  defendants  Charles  Warner  Clinton 
and  William  Nicholas  Clinton  would  procure  the 
said  Millward,  Bradbury,  &  Co.  to  give  a  written 
guarantee  to  the  defendant  Emma  Charlotte  Clinton 
for  the  due  payment  of  the  said  sum  of  £5,000  to  the 
said  defendant,  her  heirs,  executors,  and  adminis- 
trators, by  the  defendants  Charles  Warner  Clinton  and 
William  Nicholas  Clinton,  and  to  undertake  to  pay  the 
said  sum  when  any  instalment  thereof  should  become 
due  if  the  said  defendants  should  make  default  in 
payment  for  one  calendar  month  after  such  instalment 
should  become  due. 

In  1901,  in  pursuance  of  this  agreement,  and  in 
consideration  of  the  said  sum  of  £5,000,  the  defendant 
Emma  Charlotte  Clinton,  as  executrix  and  in  her 
sole  right,  purported  to  convey  to  the  defendants 
C.  W.  and  W.  N.  Clinton  the  leasehold  and  freehold 
concessions  of  the  testator  in  the  Gold  Coast  Colony. 
The  defendants  C.  W.  and  W.  N.  Clinton  upon  this 
entered  into  possession  of  the  said  basinesses  and 
concessions. 

The  plaintiffs  thereupon  commenosd  this  action 
claiming  a  declaration  that  the  defendants  C.  W. 
and  W.  N.  Clinton  took  no  beneficial  interest  in 
ike  testator's  businesses  and  concessions,  and  asking 
for  a  dedwation  that  the  agreement  of  the  23rd  of 
July,  1900,  and  the  assigament  and  conveyance* 
executed  in  pursuance  thereof  were  not  binding  on 
the  plaintiffs  and  were  void  as  against  them,  and 
claiming  an  account  against  the  defendants  C.  W. 
and  W.  N.  Clinton.  These  defendants  entered  an 
appearance  to  the  action  and  by  their  defence  con- 
tended that  the  court  had  no  jurisdiction  to  adj  udicate 
on  the  plaintiffis*  ddm  in  so  far  as  it  related  to  the 
land,  houses,  and  concessions  situated  in  the  Gold 
Coast  Colony  and  elsewhere  in  West  Africa  or  any  of 
them.  This  point  of  law  was  ordered  to  be  set  down 
for  argument  before  the  court  before  further  pro- 
ceedings were  taken  in  the  action,  and  now  came  on 
for  argument. 

Warmingtoiif  K.C,  and  Mark  Homer,  for  the 
plaintiffs. — We  submit  that  the  will  makes  no  dis- 
position of  the  testator*s  property  other  than  the 
moneys  in  the  bank  and  the  annuity  of  £200  to  the 
wife.  The  court  has  clearly  jurisdiction,  as,  though  it 
will  not  adjudicate  as  to  real  estate  in  a  foreign 
country,  yet  it  will  do  so  as  regards  the  agreement  of 
the  23rd  of  July,  1900.  The  case  is  covered  by  Lord 
Cranstown  v.  Johnston,  3  Ves.  170.  "  Courts  of  equity 
have  never  claimed  to  act  directly  upon  land  situate 
abroad,  they  have  purported  to  act  upon  the 
conscience  of  persons  living  here" :  per  Lord  HersoheD, 
L.C.,  in  British  South  Africa  Co.  v.  Companhia  de 
Mozambique,  [1893]  A.  C.  602.  at  p.  626;  and  in  Dud^ 
V.  Amsterdamsch  Trustees  Kantoor,  50  W.  B.  551, 
[1902]  2  Ch.  132,  Cranstown  v.  Johnston  was  treated 
as  good  law.  If  that  case  is  good  law  it  covers  this 
one,  because  here  there  is  a  contract  between  persons 
who  are  in  this  country  respecting  land  in  a  foreign 
country ;  the  court  therefore  has  jurisdiction  just  as 
if  the  land  was  in  this  country.  In  Eiuing  r.  Orr 
Ewing,  32  W.  B.  573,  9  App.  Cas.  34,  it  was  held 
that  a  deoree  could  be  made  here  for  the  administra- 
tion of  a  Scotch  estate. 

Younger,  K,C„  and  J.  Austen  Cartmdl,  for  the 
defendants  C.  W.  and  W.  N.  Ciintou.— The  court  has 
no  jurisdiction  in  respect  of  real  estate  out  of  the 
jurisdiction.  This  case  goes  beyond  any  one  in 
which  the  court  of  equity  has  purported  to  act.  This 
claim  to  recover  immovable  property  abroad  is  based 
first  of  all  on  the  will,  made  in  a  British  colony  by  a 
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testator  domioiled  in  that  oolony ;  it  is  therefore 
first  of  aU  a  ease  of  oonstraotion  of  a  will,  and  mast 
be  dedded  by  the  law  of  that  colony — a  will  affecting 
land  in  that  colony,  and  that  has  been  held  to  be 
**  not  triable ''  in  this  country  :  Pike  v.  Hoare,  2  Eden 
182.  To  this  rule  there  are  only  three  excep'ionn : 
(1)  Where  there  was  a  contract  between  the  plaintiff 
and  defendant  with  reference  to  the  land ;  (2)  where 
there  was  a  trust  or  equity  binding  on  the  conscien'te 
of  the  defendant ;  'or  (3)  where  w««re  wa«i  fraud  on 
the  part  of  the  defendant.  This  case  doei  not 
come  within  any  of  these  exceptions:  Norris  ▼. 
Ohamhreat  9  W.  E.  259,  29  Be»v.  296.  In  substance 
this  case  is  one  of  ejectment,  and  the  court  has  no 
jurisdiction  to  try  such  an  action  over  foreiga  land 
except  under  the  throe  exceptions. 

They  also  quoted  Dicey's  Conflict  of  Laws,  p.  214, 
and  In  re  Haiothorn,  32  W.  E.  147,  23  Oh.  D.  743. 

Warmingfxm^  K.0»,  replied, 

JoYOE,  J. — I  have  reason  to  believe  that  the  law 
of  the  Gold  Coast  Colony  is  the  same  as  that  of  this 
country,  but  I  do  not  knot?  whether  or  not  any 
ordinance  has  been  passed  applying  the  Land 
Transfer  Act  to  that  colony.  At  all  events,  I  am 
prepared  to  hold  that,  as  to  the  personalty  and  the 
leaseholds  which  would  vest  in  the  executrix,  this  action 
is  maintainable.  There  is  clearly  a  trust,  and  there  are 
equities  which  must  be  worked  out.  There  is  or 
may  be  a  difficulty  as  to  the  immovable  property 
which  legally  devolves  at  once  upon  the  heir-at-law 
of  the  testator.  From  what  has  been  stated  in 
Westlake  on  lotemational  Law  (3rd  ed.,  section  173» 
p.  294),  and  from  other  authorities  referred  to  by  him, 
it  appears  that  there  have  been  iostanoes  in  which 
the  court,  having  jurisdiction  as  to  the  personalty,  has 
exercised  a  jurisdiction  over  the  realty  as  well,  con- 
sidering the  two  as  so  much  mixed  uo  together  that 
it  was  not  possible  to  separate  them.  There  is  another 
question  here,  as  to  whether  the  real  estate  is  not 
devised  by  the  will  to  these  two  defendants  upon 
trust,  and  that  consideration  has  been  forced  upon  me 
by  one  of  the  recitals  in  the  agreemeat.  If  that  is 
so,  then  these  defendants  are  subject  to  the  jurisdic- 
tion of  the  court,  which  can  be  exercised  against  them 
personftlly,  and  this  court  clearly  has  jurisdiction  to 
determine  whether  there  is  a  trust  or  not.  In  these 
circumstances  I  am  prepared  to  make  the  following 
order:  Declare  that  the  objection  to  the  jurisdiction 
raised  by  the  defence  is  not  goo|l  in  law.  Order  the 
action  to  proceed  to  trial,  notwithstanding  that 
objection.  This  order  to  be  without  prejudice  to  any 
question  in  reference  to  the  immovable  property  (if 
any)  the  legal  interest  in  which  devolved  at  the 
testator's  death  directly  upon  the  heir-at-law. 

Solicitors,  Ltwis  ds  Lewis  ;  Fosa,  Ledsam^  &  Blount, 


Oct.  31. 
'  Sequbos  " 


K.  B.  Div.    ] 
(Kennedy,  J.) ) 

Db  Habt  v.  Compania  Anonima 

AUBOBA,  (a.) 

InBurance — Marine — Time  policy — General  average- 
Contract  of  affreightment— Foreign  statement— Belgian 
law. 

A  policy  of  marine  insurance  contained  the  following 
clause :  **  General  average  payable  according  to  foreign 
statement  if  so  Tnade  up  or  York-Antwerp  Rtdes  if  in 
ctccordance  unth  contract  of  affreightment," 


(a.)  Reported  by  W.  T.  Titbton,  Esq.,  Barrister- 
at-Law. 


Attached  to  the  policy  were  the  Institute  Time  Clauses^ 
1900,  one  of  which  provides :  **  General  average  and 
salvage  charges  payable  according  to  foreign  statement  or 
per  York  Antwerp  BuUa  if  in  accordance  with  the  am- 
tract  of  affreightment. ' ' 

By  a  charter-party  made  between  the  shipovmer  and 
the  charterer  it  was  agreed  that,  "  In  case  of  average  the 
same  to  be  settled  according  to  York^Antwerp  Bules, 
1900,  excepting  that  jettison  of  deck  cargo  {and  freight 
thereo7i)  for  the  common  safety  shaU  be  alloufable  as 
general  average" 

The  average  stcUement  was  made  up  at  Antwerp,  and 
included  jettisoned  deck  cargo  and  freight  thereon.  The 
shipowner  paid  the  ship's  ^mtribution  to  general  average. 
Apart  from  express  agreernent  in  the  contract  of  affreight- 
ment, the  Belgian  laiu  would  not  recognize  such  jettisoned 
deck  cargo  and  freight  thereon  as  being  the  subject  of  a 
claim  for  general  average, 

Hdd,  in  an  action  by  the  shipowner  to  recover  from  the 
underwriters  the  amount  of  his  contributiony  that  the 
underwriters  were  liable. 

Action  tried  in  the  Commercial  Court. 

This  was  an  action  by  shipowners  against  under- 
writers on  two  policies  of  insurance  on  the  steamship 
Henriette  H, 

The  two  policies  were  dated  the  3 let  of  August, 
1900,  and  ttie  28th  of  Septenber,  1900,  respectively, 
for  twelve  months,  and  both  contained  the  followiog 
dause:  "General  average  payable  according  to 
foreign  statement  if  so  made  up  or  York-Antwerp 
Rules  if  in  accordance  with  contract  of  affreight- 
ment." 

Attached  to  the  policies  were  the  Institnte  Time 
Clauses,  1900,  including  the  followiog  clause: 
"  General  average  and  salvage  charges  payaUe 
acoordiog  to  foreiga  statement  or  per  York-ibitwerp 
Rules  if  in  accordance  with  the  contract  of  afiEreight- 
ment." 

By  a  charter-party,  dited  the  llthof  Oetober,  1900, 
made  between  the  plaintiff  as  shipowner  and  Baars, 
DuDWody,  &  Co.,  as  charterers,  it  was  agreed  that 
the  Henriette  H,  should  carry  a  cargo  of  wood,  and 
if  the  master  required  it  a  deck-load,  from  Peniacola 
to  Anti^erp. 

The  charter-party  contained  the  followiog  dause : 
"  In  case  of  average  the  same  to  be  settled  according 
to  York- Antwerp  Rules,  1900,  excepting  that  jettison 
of  deck  cargo  (and  freight  thereon)  for  the  common 
safety  shall  be  allowable  as  general  average.*' 

The  vessel  sailed  from  Pensacola  with  a  deck-load 
of  timber,  which  was  customary.  During  the  voyage 
part  of  the  deck-load  was  jettisoned  for  tbe  safety  of 
ship  and  oarA:o.  Tne  vessel  reached  Antwerp  and 
there  delivered  the  remaining  cargo.  An  average 
adjustment  made  at  that  port  iududed  the  deick 
cargo  jettisoned  and  the  freight  thereon  as  the  subject 
of  general  average. 

The  plaintiff,  having  paid  the  ship's  contribution  to 
general  average,  now  claimed  to  be  mdemnifled  by  the 
underwriters. 

It  was  admitted  that  by  the  Bdgian  law  the 
jettison  of  the  deck  cargo  and  the  freight  thereon 
would  not  giveriseto  a  claim  for  genersJ  average  apa^ 
from  express  provision  in  the  charter-party. 

The  following  oases  were  cited :  Harris  v.  Scara- 
manga,  20  W.  R.  777 ;  Mavro  v.  Ocean  Marine  Insurance 
(7o,,  23  W.  R.  758  ;  Hendricks  v.  AustraloMan  Insurance 
Co,,  22  W.  R.  947;  and  The  Brigella,  [1893]  P.  189, 
41  W.  R.  Dig.  192. 

Carver,  K.C,  and  de  Hart,  for  the  plaintiff. 

J.  A.  Hamilton,  K,C„  and  J,  R,  Atkin,  for  the 
defendants. 

Ebnnedy,    J.-*In   this    case  the  plaintiff  claims 
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High  Cotjkt, 

In  BB  Lake. 

High  Coubt. 

from  the  defendsnta  an  indemoity  affainst  a  geoeral 
average  coniribadon  which  he  has  paid.  The  qaestion 
depends  upon  the  trne  oonstruotion  of  oerfeaia  olaoses 
in  the  polioy. 

I  think  they  are  BDSceptible  of  a  natural  meaning. 
The  general  average  statement  made  up  at  Antv^erp 
was  not  contrary  to  the  law  of  Belgiam.  The  point 
taken  by  the  defendant  company  was  tiiat  the  average 
statement  admitted  what  but  for  the  special  agree- 
ment made  between  the  parties  would  not  be  general 
average  according  to  Belgian  law.  The  Belgian 
law»  however,  recognises  the  terms  of  an  expreis  con- 
tract between  the  parties  to  the  contract  of  affreight- 
ment In  my  opinion  the  fair  construction  is  that 
the  underwriters  are  bound  to  pay  according  to  the 
foreiga  statement*  and  if  tiie  foreign  law  recognizes 
with  regard  to  general  average  the  terms  of  the  con- 
tract of  affreightment  then  the  underwriters  are  bound 
by  the  statement  made  in  accordance  with  that  law. 
I  therefore  give  judgment  for  the  plaintiff. 

Solicitors  for  plaintiff,  Stihhard,  GihBon^  A  Go,,  for 
Gibion,  Pybus,  &  Pyhm,  NewodStl<&-on-Tyne. 

Solicitors  for  defendant,  WaUonB,  Johnson ,  Buhh,  & 
WhaUon. 


IN  BANKEUPTOY. 


Dec.  4,  15. 


K.  B.  Div.   I 
(Wright,  J.)  ] 

In  re  LAKE. 
Ex  parte  Catbndish.  (a.) 

Bankruptcy — Insurance — Life  policy — Assignment  of 
life  policies  hy  way  of  mortgage — Notice  of  assign^ 
ment — Priority  of  daims  of  mortgagees* 

The  bankrupt  before  his  bankruptcy  executed  a  mart- 
gage  of  life  policies  in  favour  of  a  client  whose  money 
he  had  misappropriatedf  but  never  disclosed  the  fact. 
He  subsequently  gave  another  mortgage  on  the  same 
policies  to  a  person  who  gave  notice  thereof  to  the  insurance 
companies  prior  to  the  bankruptcy »  After  the  bankruptcy 
the  first  mortgage  was  discovered^  and  the  mortgagee  at 
once  gave  notice  of  it  to  the  insurance  companies, 

Meld,  that  the  second  mortgagee  was  entitled  to  primty, 
having  been  the  first  to  give  notice,  although  the  first 
mortgagee  had  not  been  guilty  of  laches. 

Foster  v.  Oockerell,  9  Bligh  K  S.  532,  followed. 

Motion  by  F.  Oavendish  for  a  d  iclar^ktioo  that  an 
equitable  mortgage  in  his  favour  of  certain  policies 
on  the  life  of  B.  G.  Like,  the  bankrupt,  was  entitled 
to  priority  over  a  mortgage  of  the  same  policies  in 
favour  of  one  Cox. 

In  1898  the  bankrupt's  firm  (Lake  &  Lake, 
solicitors)  received  £15,000,  the  property  of  Cavendish, 
for  investment.  The  firm  informed  Cavendish  by 
letter  that  they  had  invest«>d  the  money,  but  in  fact 
it  was  misappropriated.  Oa  the  6th  of  April,  1899, 
B.  G.  Lake  executed  a  mortarage  on  certain  life 
policies  to  secure  to  Cavendish  £13,500  of  the  mouey 
misappropriated.  Lake  did  not  inform  Cavendish  of 
the  existence  of  the  mortgage  or  give  notice  of  it  to 
the  insurance  companies. 

On  the  18th  of  December,  1899,  Lake  mortgaged 
the  same  policies  to  one  Cox,  a  clerk  in  his  office,  as 
trustee  for  certain  other  clients  whose  moneys  had 
been  misappropriated,  but  did  not  inform  Cox  of  the 
prior  mortgage. 

Shortly  before  the  msking  of  the  receiving  order, 
which  was  dated  the  27th  of  June,  1900,  Cox  gave 
notice  to  the  infurance  companies  of  the  mortgage  in 

(a.)  Beported  by  P.  Al  Fbakoks,  Bsq.,  Barrister- 
at-Law. 


his  favour.  In  December  1900,  the  mortgage  In 
favour  of  Cavendish  was  discovered  at  the  offices  of 
Lake  &  Lake,  and  notice  thereof  was  given  on  bis 
behalf  to  the  insurance  companies. 

Cavendish  now  moved  for  a  dedsration  that  hi* 
mortgage  was  entitled  to  priority. 

Reedy  K,C.,  and  Ivor  Johnson,  for  the  motion. — 
B.  G.  Lake,  the  bankrapt,  stood  in  a  fiduciary 
position  to  Cavendish,  having  received  Cavendish's 
money  for  investment.  By  the  mortgage  of  the  6th 
of  April,  1899,  he  constituted  himself  a  trustee  for 
Cavendish  of  the  property  comprised  therein,  and 
could  not  by  a  subsequent  mortgage  give  Cox  a  title 
prior  to  that  of  his  cestui  que  trust :  see  the  judgment 
of  Jessel.  M.B.,  in  Mumford  v.  Stohwasser,  22  W.  B, 
833,  L.  B.  18  Eq.  556,  which  is  not  overruled  upon 
this  point  by  Hunt  v.  Luck,  50  W.  B.  291,  [1902]  1  Ch. 
428.  Further,  the  doctrine  of  priority  of  notice 
depends  on  laches,  and  Cavendish  was  not  guilty  of  any 
negligence,  having  given  notice  as  soon  as  he  knew 
of  the  mortgage :  Dearie  v.  Hall,  3  Buss.  1 ;  Loveridge 
V.  Cooper,  3  Buss.  30. 

B,  B.  D.  Acland,  for  the  respondent  Cox. — Lake 
was  not  a  trustee  for  Cavendish,  consequently  the 
dictum  of  Jessel,  M.B.,  in  Mumford  v.  Stohwasser 
does  not  apply.  The  principles  of  priority  between 
equitable  mortgagees  rests  on  notice,  not  on  laches  or 
diligence.  Cox  had  no  notice  of  any  prior  mortgage 
and  was  the  first  to  give  notice  to  the  insurance 
companies :  Foster  v.  Cockerell,  9  Bligh  N.  S.  332. 

Northcote  appeared  for  the  trustee  in  bankroptoy* 

Beed,  K.C,  replied. 

Our*  adv.  vuU. 

Dec  15.— WsiOHT,  J.— The  question  I  have  to 
determine  is,  which  of  two  equitable  incumbrancers 
is  entitled  to  priority.  The  ordinary  rule  in  oases  of 
equitable  assignment  is  that  the  first  to  give  notice  is 
the  one  who  obtains  priority.  Here  it  was  contended 
that  Lake  was  a  trustee  for  Cavendish,  and  a  dictum 
of  Je.^sel,  M.B.,  in  Mumford  v.  Stohwasser  was  relied 
on.  It  seems  to  me,  however,  that  this  dictum  does 
not  apply,  because  the  facts  of  this  case  do  not  raise 
the  same  question.  Then  it  was  said  that  the 
doctrine  of  priority  by  notice  depends  on  laches,  and 
that  Cavendish  had  not  been  guilty  of  any  negligence 
because  he  gave  notice  as  socn  as  he  knei^  of  the 
existence  of  the  mortgage.  But  I  think  the  point  is 
disposed  of  bv  the  judgment  of  Lord  Lyndhurst  in 
Foster  v.  Cockerell,  9  Biigh  N.  S.,  at  p.  375.  He 
says :  ' '  This  was  a  question  of  priority  between  two 
equitable  incumbrances — a  question  whether  the  sub- 
s'^ quent  incumbrancer  of  the  equity,  having  given 
notioe  to  the  trustees  of  the  fund,  was  entitled  to 
priority  over  the  former  incumbrancers.  Now  that 
qaestion  has  been  settled,  after  much  deliberate 
discussion,  in  the  cases  of  Dearie  v.  HaU  ani  Loveridge 
V.  Cooper*  Th'^s')  two  cases  were  argued  before  Str 
Thomas  Plumer,  as  Master  of  the  Bolls,  with  great 
learning  and  attention  to  the  subject.  The  Master  of 
the  BoUs,  after  considering  the  question,  pronounced 
a  very  elaborate  jadgment,  deciding  that  in  cases  of 
this  description  toe  party  who  first  gave  noHoe  to  the 
trnstefs  was  entitled  to  the  priority;  and,  without 
adverting  to  the  particular  facts  of  those  cases,  the 
principle  upon  which  the  decision  was  founded  was 
this,  that  if  a  contrary  doctrine  were  to  prevail  it 
would  enable  a  cestui  que  trust  to  comm.t  a  firaud  ;  he 
might  assign  hi«  interest  first  to  one  and  then  to  a 
second  incumbrancer,  and  the  second  incumbrancer 
would  have  no  opportunity  by  way  of  communication 
with  the  trustees  of  ascertsining  whether  or  not 
there  had  been  a  prior  assignment  of  the  interest. 
There  was  also  another   principle   upon  which  he 
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decided  those  oases,  whioh  was  this,  that  a  party,  till 
he  giyes  notice  to  the  trustees,  has  not  done  every- 
thiog  to  complete  his  title.  In  snoh  cases  it  is 
necesiary  for  the  parties  to  do  everything  in  their 
power.  Farther  than  that,  he  assign  as  an  additional 
reason,  that,  until  notice  was  given  to  the  trustees, 
they  did  not  in  fact  become  trustees  for  the  assignee. 
It  was  upon  these  distinct  grounds  that  he  laid  down 
as  a  general  rule  that  in  the  case  of  an  equitable 
assignment  the  party  giving  notice  to  the  trustees, 
although  he  was  secona  incumbrancer,  was  entiUed  to 
priority,  if  the  former  incumbrancer  had  given  no  such 
notice.  The  principle  of  those  autiiorities  applies 
directly  to  the  present  case." 

I  hold,  therefore,  even  although  this  is  an  extreme 
case,  that  Cavendish  is  not  entitled  to  priority  over 
the  second  mortgagee. 

Application  dismissed^ 

Solicitors  for  the  applicant,  Bompas,  BUchofft  &  Co, 

Solidton  for  the  respondent,  Longhourne,  Stevens, 
&  Co. 

Solidton  for  the  trustee  in  bankruptcy,  Lee  & 
Pembertons. 


JSgou0e  of  lor)0. 

(WiSdt)  July  10,  1902. 

Ibo  Syndicate  (Looted)  v.  Wyler.  (a ) 
Practice — Appeal — House  rf  Lords — New  trial — Enter- 
ing judgment  for  the  defendant—Appellate  Jurisdic- 
tion Act,  1887,  n  4. 

Where  the  House  of  Lords  comes  to  the  conclusion  thit 
there  is  no  evidence  to  go  to  a  jury  in  an  action,  they  wiU 
order  judgment  to  be  entered  for  tTie  defendant,  and  not 
send  the  case  for  a  new  trial;  and  this  will  be  done 
though  there  is  no  cross^appeal  on  the  defendants  part 

Appeal  from  an  order  of  the  Court  of  Appeal  setting 
aside  a  verdict  and  judgment  for  the  appellants 
(plaintiff*  below)  on  the  ground  that  the  verdict  was 
against  the  weight  of  evidence. 

The  case  was  one  of  fact,  and  is  repDrted  upon  the 
question  of  practice  only. 

Lawson  Walton,  K,C.,  and  Spencer  Bower,  for  the 
appellants. 

Sir  B.  Beid,  K.O,,  and  BoskiU,  for  the  respondent. 

Their  lordships  took  time  to  consider  their  judg- 
ment. 

The  E^rl  of  Halsbuey,  L.C.— This  is  an  aotion  for 
deceit,  and  there  are  three  things  necessary  in  order 
to  establish  the  right  of  the  plaintiffs  to  recover  in 
such  an  action.  There  must  be  deceit,  a  representa- 
tion fraudulently  made  by  words  or  deeds;  there 
must  be  an  acting  upon  that  by  the  person  who  com- 
plains of  the  wrong,  and  there  must  be  damage  by 
bis  or  their  having  acted  upon  it.  Each  of  those 
three  elements  is  necessary  in  order  to  establish  a  right 
of  action.  After  the  most  careful  perusal  of  the  whole 
of  the  evidence  in  this  case,  and  looking  at  the  argu- 
ments on  both  sides  which  have  been  presented  to  your 
lordships,  I  have  come  very  clearly  to  the  opinion 
that  the  plaintiffs  fail  ia  every  one  of  the  elements 
constituting  the  right  to  bring  an  action.  [His  lord- 
ship went  through  the  evidence,  and  continued :] 
Upon  tbe  whole  case  it  seems  to  me  to  be  absolutely 

(a.)  Beported  by  C.  H.  G&AFTOir,  Esq.,  Barrister- 
at-Law. 


impossible  to  say  that  either  there  was  any  evidence 
that  ought  to  have  been  properly  submitted  to  the 
jury,  or  that  the  verdict  can  stand. 

Upon  that  I  come  to  the  only  question  which  seems 
io  me  to  demand  serious  consideration — ^namely,  the 
question  of  what  your  lordships  ought  to  do  under  thess 
ciroumstanoes,  there  being  a  ver^t  whidi  is  certainly 
not  warranted  by  the  evidence,  and  in  my  view  no 
evidence  to  go  to  the  jury ;  though  in  that  respect 
one  ought  to  remember  that  the  law  is  not  now  that 
any  scintilla  of  evidence  that  might  exist  is  to  be 
submitted  to  the  jury,  but  only  where  it  is  of  such  a 
character  that  the  comrt  will  send  it  for  a  new  triaL 
In  this  case  I  am  prepared  to  go  to  the  extent  of 
saying  there  was  none,  but  even  if  there  was  a  sdntilla 
of  evidence  it  would  be  insuffident  to  establish  the 
propriety  of  allowing  this  judgment  to  stand.  But 
then  the  question  has  been  argued  rather  as  a  ques- 
tion of  form,  whether,  there  being  no  cross-appeal 
here,  your  lordships  ought  to  enter  j  adff meat  for  the 
defendant.  It  is  idle  to  rcrfer  to  whAt  Ihe  practice  ia 
times  gone  by  was.  There  is  no  doubt  that  at  one 
time  one  was  sometimes  incumbered  with  forms  in  a 
manner  which  occadonally,  I  am  afraid,  did  in- 
justice, and  the  substance  was  thereby  somewhat  lost 
sight  of.  But  that  matter  has  been  the  subject  of 
very  condderable  debate  and  alteration  in  the  law. 
In  the  first  place,  what  I  have  just  referred  to — 
namely,  the  right  of  anybody  to  have  matters  sub- 
mitted to  the  jury  if  there  was  a  scintilla  of  evidence 
— has  passed  away ;  it  had  passed  away  in  practice,  I 
think,  already,  but  the  rules  made  under  the  Judi- 
cature Act  have  expressly  provided  for  it.  Before 
referring  to  those  rules,  I  think  I  may  say  that  the 
analogy  of  the  law  was  always  what  it  is  now, 
although,  when  the  case  was  entangled  with  questions 
of  fact,  and  certain  questions  had  to  be  submitted  to 
the  jury,  and  others  bad  to  be  left  to  the  judge,  there 
was  verir  often  difficulty  which  was  not  always  sur- 
mountea  until  the  recent  legislation.  But  that  was 
always  the  analogy  of  the  law ;  it  mattered  not  who 
demurred  first ;  it  mattered  not  wliether  or  not  the 
particular  plea  or  pleading  was  b«^  or  good;  the 
moment  the  court  had  before  it  the  whole  record  they 
would  then  give  judgment,  notwithstanding  that  the 
person  may  have  succeeded  in  showing  that  the  plea 
he  demurred  to  was  bad ;  if  upon  the  waol^  recoro,  as 
it  then  stood  before  the  court,  judgment  on^ht  to  be 
entered  in  one  particular  way,  they  enttt^d  judgment 
for  the  person  who  upon  the  whole  record  appeared 
to  be  entitled  to  judgment.  Upon  that  aoaiogy,  it 
being  obviously  good  sense,  upon  these  questionPy 
wnen  they  ware  entangled  with  fact  (and  it  was 
sometimes  difficult  to  disentangle  what  was  law  and 
wh«t  was  fact),  I  think  that  the  later  view  to  which  I 
have  referred,  of  what  ought  to  be  done  in  such  a  case 
as  the  preteut,  has  prevailed.  Now,  as  to  the  rule 
itself,  it  is  important  to  bear  in  mind  the  date  of  the 
rule.    I  need  not  detain  your  lordships  upon  this 

Eoiat  because  we  are  not  acting  upon  this  rule  at  all 
^ond  saying  this,  that  whatever  ihef  ormof  procedure 
may  be,  the  court  can  enter  judgment  and  make  such 
order  as  the  court  from  which  the  appeal  came  ought 
to  have  made.  That,  of  course,  would  have 
justified  the  Court  of  Appeal  in  entering  judgment, 
even  if  there  were  no  such  cross-appeal  in  such  a  case 
as  this ;  b  it  that  rule  having  been  passed  in  the  year 
1875,  tbe  Appellate  Jurisdiction  Act  was  passed  in  the 
year  1887,  and  the  rules  under  that  Act  are  of  course 
the  rules  of  practice  under  which  your  lordships  are 
acting.  Section  4  of  those  rules  is  this:  *' Every 
appeal  shall  be  brought  by  way  of  petition  to  the 
House  of  Lordr,  praytng  that  the  matter  of  the  order 
or  judgment  appealed  against  may  be  reviewed  before 
his  Majesty  the  King  in  his  Court  of  Parliament,  in 
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HousB  of  Lords* 


order  that  the  said  court  may  deternune  what  of  right 
and  aooQEding  to  the  law  and  onstom  of  this  realm 
onght  to  be  done  in  the  snbjeot-matter  of  snoh 
appeaL*'  These  are  wider  words  even  than  the  order 
nnder  which  the  High  Court  of  Justice  acts.  It 
appears  to  me  that  under  these  ciroomstances  the 
order  which  ought  to  be  made  in  this  case  is  that 
judgment  should  be  entered  for  the  defendant,  and 
that  the  plaintifb— I  use  the  words  "  plaintifPs  "  and 
"defendant,"  they  have  now  become  reipectively 
the  appellants  and  the  respondent— should  pay  to  the 
defendant  the  costs  both  here  and  below. 

Lord  Magnaohtxn. — I  am  of  the  same  opinion. 

Lord  Lindley. — I  am  of  the  same  opinion,  and  I 
shall  add  very  few  words  in  order  to  i^ow  the  view 
which  I  have  taken  of  this  case.  As  regards  the 
appeal  from  the  decision  of  the  Appeal  Court,  I  con- 
sider that  the  appeal  was  absolutdy  hopeless  when 
ODoe  the  facts  were  understood.  To  suppose  that  any 
court  could  allow  the  verdict  and  judgment  pro- 
nounced at  the  trial  to  stand  is  to  suppose  that  the 
court  had  no  knowledge  whatever  of  legal  principlet. 
A  difficulty  arose  when  the  House  was  asked  to  go 
further  and  enter  judgment  for  the  defendant  I 
looked  at  the  reasons  given  in  the  Court  of  Appeal, 
to  see  why  the  Court  of  Appeal  did  not  go  to  that 
length.  I  could  find  no  reasons  given  except  the 
short  reason  which  is  involved  in  saying  that  there 
mu9t  be  a  new  trial.  But  when  we  look  and  see  how 
the  evidence  stands,  it  appears  to  me  that  this  case  is 
one  in  which  unqaestiooably  the  Court  of  Appeal 
might  go  and  your  lordships  ought  to  go  the  lengtii 
of  sayiog  that  upon  the  evidence  as  it  stands  no 
verdict  for  the  plaintiffs  ought  to  be  allowed  to  stand, 
which  in  other  words  means  that  judgment  ought  to 
be  entered  for  the  defendant. 

The  Lord  CHANCfBUiOR  —I  ought  to  say  that  Lord 
Brampton  entirely  concurs  in  the  judgment  at  which 
your  lordships  have  arrived. 

Order  appealed  from  varied  by  ordering  judgment  to 
(e  eniered  for  the  defendant  instead  of  ordering  a  new 
tricU.  Plaintiffs  to  pay  to  the  defencUmt  the  costs  both 
here  and  Mow* 

Solicitors  for  the  appellants,  Ingle,  Holmes^  &  Sons. 
Solicitors  for  the  respondent,  Ashunt,  Morris,  Crisp, 
ffe  Co. 


From  C.  A. )  ^rr^^  „^ 

(IreUnd).   j  Nov.  27. 

DuBLm  Ukited  Tramways  Co.  v.  FitzgeraiiD.  (a  ) 

Tramway^ Liability  of  company  to  keep  their  portion  of 
roadway  in  proper  condition — Sanding  slippery  road 
—Tramway  Act,  1870  (33  dc  34  Vict.  c.  78),  s.  28. 

TJie  Tramway  Act,  1870,  s.  28,  requires  the  tramway 
company  to  maintain  and  keep  in  good  condition  and 
repair  that  portion  of  the  road  for  which  they  are 
responsible,  with  such  materials  and  in  such  manner  as 
the  road  authority  should  direct.  The  Tramway  Co.  {as 
required)  laid  its  portion  of  the  road  with  granite  blocks, 
which  became  vfom  and  consequently  dangerous  in  certain 
states  of  t?ie  weather.  An  accident  occurred,  through 
the  company  neglecting  to  lay  down  sand  on  its  portion 
of  the  road,  which  vfould  have  counteracted  the  slippery 
nature  of  the  surface. 

Held,  that  the  Company  vfos  liable. 

Appeal  from  an  order  of  Court  of  Appeal  in 
Lreland. 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Bacrister- 
at-Law. 


The  respondent  was,  in  March,  1900,  driving  a 
horse  and  cart  in  Ghrafton-street,  Dublin,  on  that 
portion  of  the  roadway  on  which  tramway  was  laid 
when  he  was  thrown  out  and  sustained  injury,  for 
which  he  brought  this  action  against  the  appcdlant 
tramway  companv. 

The  jury  foona  that  the  appellants  had  not  been 
negligent  in  the  construction  or  maintenance  of  the 
pavement,  but  that  they  were  negligent  in  not 
sanding,  and  a  verdict  and  judp;ment  was  entered  for 
the  respondent,  the  damages  bemg  £1,000. 

This  was  affirmed,  but  the  findings  of  the  jury  as 
to  the  construction  or  maintenance  of  the  rcMwlway 
were  set  aside. 

Previously  the  corporation  had  taken  out  summonses 
against  the  tramway  company  asking  that  they 
should  be  ordered  to  sand,  owing  to  the  slippery 
condition,  that  part  of  the  roadway  under  their 
control,  and  the  company  was  held  liable,  but  a  case 
was  stated  for  the  opinion  of  the  court,  which  upheld 
the  conviction. 

The  28th  section  of  the  Tramway  Act,  1870  (not 
applicable  to  Ireland),  is  incorporated  with  the  special 
Ace  of  the  Dublin  United  Tramways  (Electrical 
Power)  Act,  1897. 

Section  28  of  the  Act  of  1870 :  "  The  promoters  shall, 
at  their  own  expense,  at  all  times  maintain  and  keep 
in  good  condition  and  repair,  with  such  materials  and 
in  such  manner  as  the  road  authority  shall  direct,  and 
to  their  satisfaction,  so  much  of  any  road  whereon 
any  tramway  belonging  to  them  is  laid  as  lies  between 
the  rails  of  the  tramway  and  (where  two  tramways 
are  laid  by  the  same  promoters  in  any  road  at  a 
distance  of  not  more  than  four  feet  from  each  other)  the 
portion  of  the  ro«^  between  the  tramways,  and  in  every 
case  so  much  of  the  road  as  extends  eighteen  inches 
beypnd  the  rails  of  and  on  each  side  of  any  suoh 
tramway.  If  the  promoters  abandon  their  under- 
taking, or  any  part  of  the  same,  and  take  up  any 
tramway,  or  any  part  of  any  tramway  belonging  to 
them,  they  shall  with  all  convenient  speed,  and  in  all 
cases  witlun  six  weeks  at  the  most  (unless  the  road 
authority  otherwise  consents  in  writiag),  fill  in  the 
ground  and  make  good  tiie  surface,  and  to  the 
satisfaction  of  the  road  authority  restore  the  portion 
of  the  road  upon  which  such  tramway  was  laid  to  as 
good  a  condition  as  that  in  which  it  was  before 
such  tramway  was  laid  thereon,  and  dear  away 
all  surplus  pavins  or  metalling  material  or  rubbish 
occasioned  by  su<m  work ;  and  they  shall  in  the  mean- 
time cause  the  place  where  the  road  is  opened  or 
broken  up  to  be  fenced  and  watched  and  to  be  pro- 
perly lighted  at  night.  Provided  always  that,  if  the 
promoters  fail  to  comply  with  the  provisions  of  this 
section,  the  road  authority,  if  they  think  fit,  may 
themselves,  at  any  time  after  seven  days'  notice  to  the 
promoters,  open  and  break  up  the  road  and  do  the 
works  necessary  for  the  repair  and  maintenance  or 
restoration  of  ti^e  road  to  the  extent  in  this  section 
above-mentioned,  and  the  expense  incurred  by  the 
road  authority  in  so  doing  shall  be  repaid  to  them  by 
the  promoters." 

Section  37  of  the  Act  of  1897 :  *'  The  company  shall 
at  all  times  maintain  and  keep  in  good  condition  and 
repair,  and  so  as  not  to  be  a  danger  or  annoyance  to 
the  ordinary  traffic,  the  rails  of  the  tramways  and  the 
substructore  upon  which  the  same  rest,  and  also  the 
paving,  wires.,  posts,  tubes,  and  electrical  apparatus 
of  any  description  whatever,  and  if  the  company 
at  any  time  uul  to  comply  with  this  provision  or 
with  the  provisions  of  sections  25  and  28  of  the 
Tramway  Act,  1870,  they  shall  be  subject  to  a 
penalty  not  exceeding  £5  for  every  day  on  which 
such  noncompliance  continues,  and  in  the  event  of 
any      sudh      noncompliance      as      aforesaid,    and 
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without  prejudice  to  anjr  other  reiiLedy»  the  road 
authority  may,  after  giving  to  the  company  forty- 
eight  honrs'  notice  in  writing  in  that  behalf,  execute 
and  do  all  works  necessary  for  such  maintenance  and 
repair  and  for  such  restoration  as  aforesaid,  or  as  in 
the  said  section  28  of  the  Tramway  Act,  1870,  is 
mentioned,  and  may  recover  they  costs,  charges,  and 
expenses  of  so  doing  from  the  company." 

Balfour  Browne,  K,G,,  J.  Gordon.  K.C.  (of  the 
Irish  bar),  and  J.  Fitzgerald  Murphy,  for  the 
appellants. 

Serjeant  Dodd,  K,C.  (of  the  Irish  bar^,  Lawson 
Walton,  K,0;  and  J.  B,  Powell  (of  the  Irish  bar),  for 
the  respondent. 

BameU  v.  Borough  of  Poplar,  49  W.  E.  674.  [1901] 
2  K.  B.  319,  and  Atkinson  y.  NewoasUe  and  QuUehead 
Waterworks  Co.,  26  W.  B.  794,  2  Ex.  Div.  441,  were 
referred  to. 

Earl  of  Halsbuby,  L.G. — I  move  your  lordships 
that  this  appeal  be  dismissed.  I  am  of  opinion  that 
the  judgment  of  the  Ooart  of  Appeal  is  perfectly 
right,  and  I  am  glad  to  be  fortified  in  that  opinion 
by  the  all  but  unanimous  judgment  of  all  the  learned 
judges  who  have  been  consulted  on  this  subject, 
with  the  single  exception  of  Boyd,  J.  Although  it 
has  taken,  not  unreasonably,  a  considerable  time  to 
argue,  the  question  turns  upon  a  very  few  words, 
which  do  not,  I  think,  require  a  very  elaborate  exposi- 
tion. The  tramway  company  has  been  permitt^  to 
use  a  public  highway,  and  it  has  been  permitted  that 
use  subject  to  certain  obligations,  which  practically 
mean  that  while  they  are  permitted  to  use  the 
public  highway,  they  shall  take  care  that 
the  safety  and  convenience  of  the  public  shall  be 
preserved.  The  obligation  is  cast  upon  them  of 
keeping  the  highway  in  a  safe  and  fit  condition  for 
public  traffic  They  are  not  to  have  a  monopoly  of 
the  highway.  Passengers,  horse  and  foot,  are  to  be 
allow^  to  cross  these  tramways  as  freely  as  they  did 
before,  except  where  they  may  be  intercepting  or 
interferiog  with  the  use  of  the  tramway  as 
such.  As  part  of  the  obligation  cast  upon 
them  by  the  statute,  the  tramway  company  are 
to  take  what  is  stated  by  description,  but  really 
might  have  been  given  by  actual  measurement,  and 
to  some  extent  is  so  given — part  of  the  roadway — 
under  their  immediate  superintendence.  By  "their 
immediate  superintendence  '*  I  do  not  mean  that  they 
are  to  have  an  independent  superintendence ;  on  the 
contrary,  there  is  a  power  above  them  and  beyond 
them  under  whose  authority  they  are  to  act.  But  in 
the  first  instance  it  is  their  duty  to  take  care  of  the 
public  convenience  in  respect  of  that  portion  of  the 
highway  over  which  they  are  permitted  to  exercise 
this  kind  of  subordinate  domimon.  They  are  under 
an  obligation,  therefore,  under  the  words  of  the 
statute,  both  to  repair  and  maintain  that  portion  of 
the  highway  which  I  have  indicated.  When  you  look 
at  their  obligations  you  see  that  they  are  under  the 
authority  and  superintendence  of  what  I  may  describe 
as  their  immediate  luperiors  in  making  the  high- 
way, and  in  the  rest  of  what  I  have  to  say  I 
will  speak  of  it  as  tiieir  highway.  The?  are  to 
make  the  highway  fit  and  proper  for  the  public 
use  as  a  highway.  They  are  to  msintain  and  repair 
that  portion,  and  they  are  to  repair  and  maintain  it 
under  the  superintendence  of  the  road  authority, 
wluoh  has  jurisdiction  over  the  whole  of  the  highway. 
It  would  appear  that  under  that  direction  this  tram- 
way company  have  put,  as  part  of  their  highway,  the 
granite  setts  which  gives  rise  to  the  question.  One  of 
the  obligations  whi(£  is  placed  upon  them  is  to  repair 
and  maintain  that  which  is  described  as  "  pavement  ** 


in  the  statute,  and  they  are  under  no  greater  and  no  less 
obligation  to  maintain  those  setts  to  the  same  extent 
and  with  the  same  care  as  is  applicable  to  the  rest  of 
the  highway  under  their  superintendence.    It  does  not 
appear tobedenied, but  is  insisted  on  by  both  sides,  that 
owiQg  to  its  particular  character  this  surface  roadway 
of  their  part  of  the  highway,  which  wa«  placed  there 
under  the  superintendence  and  by  the  direction  of  the 
road  authorial  is  liable  in  certain  states  of  the  weather 
to  become  a  danger  and  a  nuisance  to  the  pubUc  using 
the   highway.      As   a     matter   of    fact   the    jury 
in  this  case  have  found  that  it  had  become  a  ntusance, 
and  that  it  was   dangerous,  and  both  the  plaintiff 
and  the  defendants  join  in  the  statement  that  in  the 
actual  COD dition  of  things  when  this  accident  occurred 
it  was  a  dangerous  nuisance.    It  is  certainly  a  some- 
what extraordkiary  proposition  to  say  that  aluioughthe 
immediate  superintendence  of  this  part  of  the  hignway 
is  committed  to  the  defendants,  and  though  they  are 
directed  to  act  under  the  superintendence  of  the  road 
authority,  it  being  admitted  that  on  this  particular 
matter  they  received  absolute  directions  to  do  the  act 
which   would   have   prevented    the   accident   from 
happeniog,  still  tliere  is  no  liability  because  they 
originally    constructed   something    which,    by   the 
hypothesis,  in  its  original   construction   would  not 
have  caused  the  accident,  but  have  allowed  it  to  get 
into  such  a  condition  that  it  does  cause  the  accident. 
To  say  that  under  these  circumstances  there  is  no 
liability  seems  to  me  to  be  a  somewhat  bold  conten- 
tion.   I  confess  that  I  do  not  understand  the  argument 
which  was  addressed  to  your  lordships  that  the  obliga- 
tion to  repair,  or  restore  to  the  same  condition  in  which 
the  tiling  wai,  does  not  include  the  restoration  of  the 
thing  to  a  condition  in  whichit  would  not  beanuisanoe; 
because  if  that  oUigation  is  adodtted,  and  the  proper 
way  of  doing  it  is  admitted  to  be  by  applying  sand  to 
the  surface,  it  seems  to  me  to  come  to  tins — ^indeed  I 
think  that  it  was  almost  admitted  in  terms— that  if 
the  case  had  been  shaped  in  this  way,  *<that  these 
stones  having  become  slippery  partly  by  reason  of  the 
surface  having  been  worn  away  by  traffic,  the  obliga- 
tion was  oast  upon  U9,  the  tramway  company,  of 
taking  them  up  again  and  redressing  them,  we  should 
not  deny  that  we  were  under  that  condition  of  things 
liable  to  do  it,  because  it  would  come  under  the 
strictest  construction  of  the  words  '  repair  and  main- 
tenance,' and  *  repair  and  mainteDance'  is  a  thins 
which  it  is  admitted  that  we  were  bound  to  do.'^ 
According  to  the  evidence  these  setts  were^  dressed 
when  they  were  originally  put  there,  but,  either  by 
reason  of  the  wear  of  the  traffic  or  by  reason  of  the 
weather,    they   are   no   longer    in   that  condition. 
It  would  be   a   very  extraordinary   thing   to   say 
that  the  defendants  would  be  liable  in  that  case,  but 
that   they   are   not    to    be    liable   when,    instead 
of   taking   up   the    stones   and    redressing    them, 
they   did    not    take    the    precaution,    which    the 
witnessei  on  both  sides  admitted  to  be  the  ordinary 
and  tuual  precaution  in  the  case  of  a  highway  being 
slippery,  of  putting  down  sand.    It  seems  to  me  to 
be  abaolutely  frittering  away  the  obligation  which  is 
created  by  the  Act  of   Parliament  to  say  that  they 
would    be   liable   to   do   the   thing   in   one   way, 
bat  not  to  do  it  in  the  other  way.    What  strikes 
me  in  that  sort  of   argument   is  this,  that  it    is 
confusing  the  mode  in  which  the  obligation  is  to  be 
performed  with  the  obligation  itself.    The  ob  igation, 
as  I  read  the  statute,  is  to  keep  that  portion  of  the 
highway  in  a  fit  and   proper  condition  for  publio 
tmific.    How  that  is  to  be  done  is  a  question  of 
mechanical  engineering,  and  neither  the  Legislature 
nor  the  courts  are  called  upon,  as  it  appears  to  me,  to 
enter  into  the  question  of  how  it  can  best  be  done. 
All  the  learned  judges,  I  believe  without  exception, 
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Beem  to  af^ree  that  the  best  and  most  proper  mode  of 
doing  is  it  by  doing  that  which  the  road  authority 
directed  the  tramway  company  to  do,  a  direc- 
tion which  they  had  deliberately  disobeyed.  It 
appears  to  me  that  the  various  propositions  which 
have  been  put  before  your  lordships  are  answered  by 
the  language  of  the  statute  itself.  I  read  it  in  its 
ordinary  and  reasonable  interpretion.  It  aays:  '*You, 
the  tramway  company,  are  to  be  in  the  first  instance 
the  persons  taking  the  care  and  guardianship  of  this 
portion  of  the  public  highway;  bat,  although  we 
cast  upon  you  the  duty  of  keeping  it  in  such  a  con- 
dition as  not  to  be  a  nuisance,  we  do  not  make  you 
an  independent  road  authority ;  you  shall  act  under 
the  direction  of  the  ordinary  and  usual  road  authority, 
and  if  you  do  that  your  obligation  is  diacharged.'' 
If  there  is  any  other  obligation  on  the  part  of  the 
road  authority  itself,  we  are  not  concerned  to  inquire 
what  that  is.  Here,  as  it  strikes  me,  no  question  of 
a  conflict  of  authority  arises,  because  here  the  road 
authority,  which  has  power  under  this  statute  to 
give  directions,  has  directed  the  tramway  company 
to  do  the  very  thing  which  it  is  generally  agrt^d 
ought  to  be  done,  and  they  have  refused  to  do  it. 
Under  liiese  circumetances  the  only  question  of  law 
which  remains  is  whether  the  thing  which  the  road 
authority  have  ordered  the  tramway  company  to  do 
is  a  thing  which  can  be  properly  comprehended 
within  the  words  *'  repairing  and  maintaioing  "  the 
part  of  the  roadway  which  is  under  their  superintend- 
ence. For  may  ovTn  part  I  cannot  entertain  any 
doubt  that  those  words  do  comprehend  it,  and  I 
further  entertain  no  doubt  that  theLegislatare  intended 
in  giving  these  special  rights  to  a  private  company  of 
taking  part  of  the  highway  for  their  tramway  that 
they  should  do  that  which  an  ordinary  highway 
authority  would  be  bound  to  do— namely,  take  upon 
themselves  in  the  first  instance  the  obligation  of 
keepiag  it  in  a  fit  and  proper  condition  for  public 
tn^ffio.  That  they  have  neglected  to  do,  and  the 
accident  was  the  result.  I  thmk,  therefore,  that  they 
are  obviously  responsible  in  damages  for  the  negleot 
of  the  duty  which  the  jury  have  found  that  they  did 
neglect,  and  accordingly  I  move  that  this  appeal  be 
dismissed  with  costi. 

Lord  Shand. — ^There  has  been  such  a  general 
agreement  and  consensus  of  opinion  on  the  part  of 
the  learned  judges  in  Ireland,  with  respect  to  this 
case,  and  they  are  so  much  in  accord  with  what  the 
Lord  Chancellor  has  just  said,  that  I  have  very  few 
words  to  add.  It  appears  to  me,  notwithatandiag  the 
able  argument  which  has  been  addressed  to  us  on  behalf 
of  the  tramway  company,  that,  as  regards  the  part  of 
the  public  rosd  along  which  the  tramway  passes,  the 
company  have,  under  the  statute,  the  entire  charge 
and  oontrol,  and  all  the  duties  arising  from  this 
portion  of  the  public  road,  which  not  only  includes 
the  part  upon  which  their  rails  are  laid,  but  the  ground 
which  lies  between  the  tramways  and  on  each  side  of 
tiiem  for  eighteen  inches  beyond  the  rails.  I  need  not 
read  the  clauses  in  the  statutes,  but  they  make  it  clear, 
as  I  think,  that  there  is  a  certain  portion  of  the  road 
in  that  peculiar  position.  It  has  been  contended  on 
behalf  of  the  tramway  company  that  their  obligation 
is  fulfilled  if,  haviog  made  the  road  and  having  laid 
down  the  setts  that  are  necessary,  they  keep  it 
in  proper  repair  whatever  its  condition  on  the  surface 
may  be,  and  that  it  lies  rather  with  the  municipal 
authority  to  see  to  the  condition  of  the  road  in 
that  respect  when  they  have  so  laid  it.  I  am  quite 
unable  to  agree  with  the  construction  which  the 
appellants'  counsel  desire  to  place  upon  the  Acts  of 
Parliament.  I  do  not  think  that  the  obligation  is 
expressly  limited  to  making  and  keeping  in  repair. 


As  the  Lord  Chancellor  has  said,  the  obligation 
relates  to  the  condition  of  the  road,  and  is  really  for 
the  benefit,  safety,  and  protection  of  the  public.  I 
think  that,  as  a  condition  of  the  tramway  company 
getting  the  advantages  which  they  have  of  making  a 
profit  by  their  Ime,  obligations  are  laid  upon  them, 
and  one  of  those  obligations,  I  take  it,  in  not  only  to 
make  and  repair  and  maintain  the  line  so  far  as  the 
laying  of  stones  is  concerned,  bat  also  to  keep  the 
road— that  is,  the  surface — ^in  good  order  and  con- 
dition. It  is  quite  clear  that  slipperiness  is  at 
different  times,  according  to  the  weather,  a  necessary 
result  of  the  way  in  which  these  setts  are  laid, 
and  this  causes  danger  to  the  public  unless  steps 
are  taken  to  obviate  it.  It  is  true  that  the 
Act  of  Parliament  provides  that  the  company  shall 
lay  down  the  same  class  of  material  as  the  municipality 
have  laid  down ;  bat  though  that  is  provided,  and 
very  properly  provided,  I  have  no  doubt  it  is  also 
provided  that  the  promoters  shall  **at  all  times 
maintain  and  keep  in  good  condition  and  repair  with 
such  materials,  and  in  such  manner  as  the  road 
authority  shall  direct,  and  to  their  satisfaction,*'  the 
part  of  the  road  in  question.  It  appears  to  me  that 
on  a  proper  construction  of  that  provision,  which  I 
hold  to  apply  to  the  surface  of  the  road,  if  slipperiness 
occurs  upon  the  road,  it  is  for  the  persons  who  have 
the  conbrol  and  direction  of  that  part  of  the  road  to 
discharge  the  obligations  which  the  statute  has  laid 
upon  them,  quite  apart  from  the  provisions  of  section 
37  of  the  Act  of  1897,  which  contains  the  express 
words  '*  so  as  not  to  be  a  danger  or  annoyance  to  the 
ordinary  traffic."  Should  danger  arise  in  any  other 
way,  as  by  projecting  stones,  accumulation  of  rubbish 
or  mud,  or  the  like,  so  as  to  create  danger  or  annoy- 
ance to  the  public,  the  obligation  of  the  company  is 
the  same.  I  hold  with  FitzGibbon,  L.J.,  and  some  of 
the  other  judges,  that,  quite  apart  from  that  section 
altogether,  under  the  terms  of  the  previous  statutes, 
the  obligation  of  the  company  is  the  same.  I  am  of 
opinion,  therefore,  that  the  judgment  is  sound,  and 
ought  to  be  affirmed. 

Lord  Dayey. — I  am  of  the  same  opinion.  I  would 
first  ask  myself  what  is  the  liability  by  statute  law 
which  the  Legislature  has  imposed  upon  this  tramway 
company.  A  ftret^t  deal  of  argument,  apparently, 
was  expended  in  the  Court  of  Appeal  upon  the 
question  under  which  section  they  would  be  liable. 
I  do  not  think  it  necessary  to  state  my  views  upon 
that  question  at  large,  because  it  is  sufficient  for  me 
to  read  the  words  of  section  28  of  the  Act  of  1870. 
Whether  the  def  fondants  are  also  liable  under  section  37 
of  the  Act  of  1897  or  not,  it  is  unnecessary  for  me  to 
say,  but  at  any  rate  they  are  liable,  in  my  opinion, 
because  they  have  imposed  upon  them  by  section  28 
of  the  Act  of  1870  this  obligation:  ''The  promoters 
shall,  at  their  own  expense,  at  all  times  maintain  and 
keep  in  good  condition  and  repair,  with  such  materials 
and  in  such  manner  as  the  road  authority  shall  direct, 
and  to  their  satisfaction,  so  much  of  anyroad  whereon 
any  tramway  belonging  to  them  is  laid  as  lies 
between  the  rails  of  the  tramway,  and  where  two 
tramways  are  laid  by  the  same  promoters  in  any  road 
at  a  distance  of  not  more  than  four  feet  from  each 
other,  the  portion  of  the  road  between  the  tramways, 
and  in  every  case  so  much  of  the  road  as  extends 
eighteen  inches  beyond  the  rails  of,  and  on  each  side 
of,  any  such  tramway."  That  is  an  obligation  which 
the  Legislature  has  imposed  upon  the  promoters,  to 
keep  that  portion  of  the  roadway  which  is  mentioned 
in  good  condition  and  repair,  with  such  materials  and 
in  such  manner  as  the  road  authority  shall  direct. 
What  happened  in  this  case  was  that  the  road 
authority  directed  the  tramway  company  to  pave  this 
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portion  of  the  roadway  with  what  are  called  "  granite 
letts."  I  torn  to  the  evidence  of  the  engineer  to  the 
corporation  in  order  to  understand  exactly  what  is 
meant  l^  that  expression.  He  tells  ns  that  they  are 
granite  stones  of  a  particular  form,  that  they  are  fitted 
together,  and  he  says :  **  The  stones  when  pat  down 
originally  are  dressed — ^that  is,  the  new  setts.  As  soon 
as  this  top  portion  gets  worn  off  by  traffic,  and  the 
dressing  becomes  worn  ofi  the  stones,  they  become 
slippery  more  or  less.  Li  certain  states  of  the 
atmosphere  they  are  an  actual  danger  to  horses  and 
carriages  passing  over  them  unless  they  are  sanded. 
Sanding  is  the  simplest  way  to  protect  them.  To 
redress  the  stones  would  be  a  serious  thing."  There- 
fore we  have  this  state  of  facts,  that  this  portion  of 
the  road  was  made  with  this  granite  material  as 
directed  by  the  corporation,  the  road  authority,  and 
they  directed  the  use  of  a  material  which  hid  this 
peculiarity,  or  this  liability,  that  when  the  surface 
was  worn  off  it  became  slippery  in  certain  states  of 
the  atmosphere,  and,  so  far  as  I  can  judge,  most 
frequently,  it  became  a  source  of  danger  to  horses 
passing  over  it.  What,  then,  was  the  duty  of  the 
tramway  company  when  the  granite  setts  had  got 
into  this  state  r  They  must  keep  this  roadway  '*  in 
good  condition  and  repair,"  and  if  the  roadway  as 
originally  constructed  had  by  the  wearing  of  the 
traffic,  or  by  any  other  cause,  been  brought  into  such 
a  state  as  to  become  slippery  and  dangerous 
to  horses  passing  over  it,  it  is  dear  that  their 
obligation  of  keeping  it  in  good  condition  was 
not  fulfilled.  What,  then,  was  their  dutyP  Their 
duty  was  to  restore  it  to  a  good  condition.  Now, 
the  coiporation  have  taken  exactly  this  view. 
They  have  required  the  txamway  company  by  a  notice 
to  meet  the  difficulty  in  this  way,  "  either  by  placing 
sand  daily  on  such  pavement  aforesaid,  or  by  any 
other  means  rendering  safe  and  usable  the  said  pave- 
ment for  traffic.*'  And  then  the  engineer  to  the 
corporation  goes  on  to  say:  "And  I  require  you 
forthwith  to  acquaint  me  of  some  reasonable  and 
proper  mode  by  which  you  propose  to  remedy  the 
condition  of  such  pavement''  That  seems  to  me  to 
have  been  a  p^f  ectly  proper  notice.  What  ^e  cor- 
poration required  th^  to  do  was  to  restore  the 
tramway  to  a  good  condition  to  their  satisfaction, 
leaving  to. the  tramway  company  the  choice  eitiier  of 
using  a  temporary  expedient,  such  as  sanding  the 
road,  or,  I  supnose,  if  they  had  any  other  mode  by 
which  they  could  restore  the  road  to  a  good  condition, 
they  were  at  liberty  to  tell  the  corporation  what  th&y 
proposed  to  do,  and  to  take  that  other  measure. 
But  what  I  wish  to  impress  upon  your  lordships 
is  this,  that  it  is  not  a  mere  question  of  sanding ; 
that  is  merely  a  mode  in  which  the  defect  coiUd 
be  cured ;  but  what  did  require  to  be  cured  was  that 
the  pavement,  to  the  extent  that  I  have  mentioned, 
was  out  of  good  condition  and  repair,  and  needed  to 
be  restored  to  or  kept  in  that  good  condition  either 
by  some  temporary  expedient  such  as  sanding,  or  by 
some  more  permanent  mode  of  meeting  the  defect  in 
granite  setts  after  they  had  become  worn.  It  was 
owing  to  their  having  become  worn,  and  thereby 
dangerous,  that  it  was  necessary  to  serve  the  notice. 
It  seems  to  me,  I  confess,  that  under  those  circum- 
stances what  has  been  called  sanding,  or,  as  I  prefer 
to  say,  meeting  in  some  proper  mode  tiie  defect  in 
the  granite  setts  which  time  had  exposed,  was  really 
supplemental  to  and  in  that  sense  part  of  f^e  con- 
struction of  the  pavement ;  it  was  making  the  pave- 
ment. I  assume  that  the  pavement  as  origmally 
constructed  was  properly  constructed,  but  this 
notice  required  that  the  pavement,  which  had 
bsen  properly  constructed  in  the  first  instance, 
should     be    supplemented     by  some    means    for 


securing  that  the  streets  should  be  in  a  good 
condition  for  the  purpose  for  which  streets  are 
needed— namely,  the  passage  of  horses.  Some 
argument  was  addressed  to  your  lordships  based  upon 
the  findings  of  the  jury.  I  must  confeu  that  I  do 
not  think  that  the  questions  were  very  happily 
framed  for  the  jury;  but  when  they  were  auced 
whether  the  tramway  company  were  negligent  as 
regctfds  the  construction  and  maintenance  of  the  pave- 
ment, to  which  tiie  answer  was  "No,"  I  must 
assume  that  what  was  meant  was  in  the  supply  of 
materials,  the  stone  and  so  forth  from  which  it  was 
constructed,  because  other  irise  it  appears  to  me  that 
the  answer  is  inconsistent  with  the  next  answer ;  for 
when'  they  are  asked  whether  the  tramway  company 
were  negligent  in  not  sanding  the  roadway  they  say 
<<Yes."  Smding  the  roadway  is  only  a  means  of 
maintaining  it  in  proper  condition  and  repair ;  there- 
fore I  think  that  the  answers  are  on  the  face  of  them 
rather  inconsistent  in  themselves.  But  your  lordships 
will  not,  of  course,  be  hampered  by  any  imperfection 
in  the  way  in  which  the  questions  were  put  to  the 
jury.  We  have  to  decide  the  substance  of  the  case,  and 
I  entirely  agree  with  the  conclusions  which  have  been 
expressed  by  the  Lord  Chancellor.  I  have  only  to  add 
that  in  nottdng  that  I  have  said  have  I  expressed  any 
opinion,  nor  do  I  intend  to  express  any  opinion  as  to 
the  respective  duties  of  the  tramway  company  and  the 
corporation  as  to  what  had  been  culed  scavenging — 
that  is  to  say,  as  to  the  ordinary  duty  of  cleaning  the 
streets,  and  duties  of  that  kind.  I  regard  this  case 
as  depending  entirely  upon  the  liability  of  the  tram- 
way company  to  keep  the  pavement  which  they  have 
laid  down  in  the  road  in  good  condition  in  the  manner 
directed  by  the  corporation. 

Lord  BoBERTSON. — I  accept  the  doctrine  which  has 
been  strongly  urged  upon  your  lordships  by  the 
appellants,  and  what  they  have  have  got  to  keep  in 
good  condition  is  the  structure  or  fabric  of  their  part 
of  the  roadway.  But  then  the  surface  is  part  of  that 
structure  or  ilabric,  and,  as  this  is  a  roadway,  a  very 
important  part  Now,  one  of  the  qualities  of  the 
setts  of  which  the  structure  is  composed  is  either  that 
they  never  possess  grittiness,  or,  as  seems  to  be 
really  the  case,  with  use  the  surface  loses  its  original 
roughness,  which  is  an  element  of  safety,  and 
in  certain  states  of  the  weather  is  slippery  and 
dangorous.  Now,  what  sand  supplies  is  simply  this 
grittiness  which  originally  was  suppUed  by  the 
roufhness  of  the  setts  uxemsdves.  Acoordinfflyy 
whue  it  cannot  be  asserted  that  in  ordinary  weather 
the  setts  are  in  bad  condition,  yet,  on  the  other  hand, 
in  certain  weather  it  cannot  be  asserted  that  they  are 
in  good  condition.  Therefore  if  the  appellants  use 
materials  having  this  kind  of  surface,  they  must  from 
time  to  time  supply  by  sand  to  this  material  what 
other  materials  might  of  themselves  in  all  conditions 
supply  by  the  roughness  of  their  own  surfaces.  On 
this  ground  I  concur  in  the  decision  of  the  courts  in 
Irdand. 

appealed  /ram  affirmed^  and  appeal  dii- 
\with  costs. 

Solicitors  for  the  appellants.  Clay  A  Close,  for  Casey 
&  Clay,  Dublin. 

Solicitors  for  the  respondent,  SUhhardt  Gihsenf  A 
Co.,  for  J.  Fitzgerald,  Dublin. 
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BBLL  V.  MAB8H. 


GOUBT  OF  AfFBAIi. 


Otourt  of  AyiiiaU 

From  Ohan.  Div.  \ 

(Oollins,   M.B.,    and   Romer  and  [      Feb.  12,  13. 
CSozens-Hardy,  L.JJ.)  ) 

Bell  v.  Mabsh.  (a.) 

SolicUor  and  dierU — Conveyance  to  client  prepared  hy 
Bolicitor — Portion  of  solicitor*$  property  comprised — 
Negligence^Eetoppel, 

A  person  wTio  relies  on  an  estoppel  hy  negligence  must 
show  that  he  was  led  into  a  'belief  on  which  he  acted  to 
his  detriment, 

A  solicitor  was  ordered  hy  his  client  to  investigate  the 
title  to  and  prepare  a  conveyance  of  property  adjoining 
his  {tJie  solicitor's)  property.  In  the  conveyance  a  smcdl 
portion  of  the  solicitor's  property  was  comprised^  hut  the 
client  did  not  hdieve,  nor  was  he  led  hy  the  solicitor  to 
heiieve^  that  he  was  huying  the  small  portion  in  question. 
The  client  suhsequenUy  brought  an  action  claiming  the 
land, 

Heldt  that  the  solicitor  was  not  estopped  from  setting 
up  the  truth, 

Thia  was  an  appeal  from  a  deoiflion  of  Buokley,  J. 

The  f Mts  were  as  follows : 

Madeira  Hall  and  Madeira  Oliff  were  two  adjoining 
properties  at  Yentnor,  Isle  of  Wiffht. 

Madeira  Oliff  belonged  to  Mr.  Urry,  a  solicitor,  and 
he  had  in  1880  boilt  a  greenhouse,  whioh,  to  the 
extent  of  one-third  of  its  length,  encroached  upon  the 
Madeira  Hall  property,  though  he  was  not  aware  of 
the  enroachment.  To  this  small  portion  of  encroached 
land  he  subsequently  acquired  a  prescriptive  title. 

In  1893  Madeira  Hall  was  put  up  for  sale  by 
auction,  and  in  the  particulars  was  included  the  small 
piece  of  ground  on  which  Mr.  Urry  had  erected  a 
portion  of  his  greenhouse.  It  was  purchased  about 
two  weeks  after  the  date  of  the  auction  by  private 
treatv,  but  subieot  to  the  same  particulars  and 
conditions  as  at  the  auction. 

The  purchaser  was  the  plaintiff.  Dr.  Bell,  and  he 
asked  Mr.  Urry  to  act  for  him  as  solicitor  in 
oompletiog  the  purchase.  Mr.  Urry  accordingly 
investigated  the  title  and  prepared  the  conveyance. 

The  conveyance  was  dated  the  26th  of  January, 
1894,  and  the  parcels,  which  were  taken  from  previous 
oonveyanoes  of  the  same  property,  through  in- 
advertence, comprised  the  smtdl  portion  of  rocky 
*  ground  in  question.  If  Mr.  Urry  had  at  the  time  of 
preparing  the  conv^ance  tested  the  measurements  of 
the  property  as  they  appeared  in  the  description  of 
the  parcels  and  the  plan  contained  in  the  title-deeds, 
he  would  have  discovered  his  mistake.  However, 
he  and  his  client,  Dr.  Bell,  had,  before  the 
completion  of  the  purchase,  walked  over  the 
projpertv,  and  Dr.  Bell  was  never  given  to  believe, 
and  in  fact  did  not  believe,  that  he  was  buying  the 
little  bit  of  ground  with  its  greenhouse. 

Early  in  1898  the  plaintiff  discovered  that  the 
piece  of  ground  in  question  was  included  in  his  con- 
veyance, but  he  let  the  matter  rest  and  never  spoke 
to  Mr.  Urry  about  it. 

Mr.  Urry,  who  had  l^en  ailiog,  died  in  September, 
1899. 

In  October,  1900,  his  pe^onal  representatives,  the 
defendants  in  this  action,  offered  Madein  Cliff  for 
sale.  Dr.  Bell,  discovering  from  the  plan  annexed 
to  the  particulars  that  the  property  to  oe  sold  com- 
prised this  piece  of  ground,  objected,  and  no  sale  was 
effected. 

(a.)  Beported  by  B.  B.  Oahfbbll,  Esq.,  Barrister- 
at-Law« 


Subsequently  he  brought  this  action,  claiming  a 
declaration  that  the  defendants,  as  representatives  of 
Mr.  Urry,  were  not  entitled  to  set  up  as  against  the 
plaintiff  any  right  in  or  title  to  the  encroached  land, 
and  that  the  defendants  might  be  ordered  to  convey 
to  the  plaintiff  any  estate,  right,  title,  interest,  or 
claim  which  they  might  have  to  that  land,  and  to 
deliver  possession  thereof  to  the  plaintiff. 

Buckley,  J.,  held  that  the  defendants,  as  represen- 
tatives of  Mr.  Urry,  were  estopped  by  breach  of  duty 
from  setting  up  their  title.  Mr.  Urry,  as  the 
plaintiffis'  solicitor,  had  been  under  a  duty  to  see 
that  the  plaintiff  had  got  a  good  title  to  the  whole  of 
the  property  which  he  had  asrreed  to  purchase.  He 
had  represented  to  the  plaintiff  that  he  had  ^t  this 
title,  and  the  plaintiff  had  thereupon  paid  lus  pur- 
chase-money. 

The  defendants  appealed. 

Asthury,  K,0,,  and  K.  Q.  Metcd{f,  for  the  appell- 
ants.—Estoppel  is  a  common  law  doctrine :  Bloomen- 
thal  Y.Ford,  46  W.  E.  449,  [1897]  A.  C.  156.  In 
estoppel  you  must  have  a  representation  by  wcrds  or 
conduct,  known  to  the  person  making  it,  and  the 
person  to  whom  it  is  made  must  believe  it  and  act 
upon  it :  Pickard  v.  Sears,  6  A.  &  E.  469 ;  Freeman  v. 
Cooke,  2  Ezch.  654.  In  estoppel  arising  from  negli- 
gence, the  negligence  must  M  the  proximate  cause  of 
the  loss  suffered  by  the  person  who  relies  on  the 
estoppel,  and  the  representation  must  have  been 
made  to  the  knowledge  of  the  person  making  it.  Mr. 
Urry  did  not  know  he  was  telling  Bell  that  Bell's 
property  included  the  site  of  his  greenhouse.  Mr. 
Urry  may  be  liable  for  negb'gence,  but  the  represen- 
tation was  not  intended,  for  you  cannot  intend  a 
thine  of  which  you  have  no  knowledge:  Garr  v. 
London  and  North-Western  Bailway  Co.,  23  W.  R. 
747,  li.  R.  10  0.  P.  307  ;  Low  v.  Bouverie,  40  W.  R. 
50,  [1891]  3  Oh.  82.  The  mere  fact  that  a  man 
breaks  his  duty  is  not  enough  to  create  an  estoppel. 
The  plaintiff  was  not  misled.  Neither  party  knew 
that  the  little  bit  in  dispute  was  in  the  contract, 
ITheir  express  knowledge  and  belief  overrides  any 
rApreientation  which  might  be  implied  from  Mr. 
Urry's  conduct  If  Mr.  Urry  was  guilty  of  negli- 
gence. Dr.  Bell  had  the  ordinary  remedy.  In 
fstoppel  there  must  be  a  olesr  and  unambiguous 
representation  of  an  existing  fact :  Jordan  v.  Money, 
5  H.  L.  Oas.  185. 

Terrell,  K,0,,  and  J,  T,  Prior,  for  respondents. — If 
a  solicitor  is  instructed  to  investigate  and  prepare 
title-deedf ,  when  he  hands  over  those  deeds  he  im- 
pliedly says :  "  Here  are  the  title-deeds  of  the 
property  which  you  contracted  to  buy."  If  circum- 
stances impose  upon  a  solicitor  the  duty  of  knowing 
facts,  he  is  estopped  by  breach  of  duty  from  subse- 
quently taking  advantage  of  those  facts :  In  re  Ward, 
31  Beav.  1,  11  W.  R.  Oh.  Dig.  100.  Suppose  a 
solicitor  has  a  mortgage  on  property  which  he  has 
forgotten  and  that  property  is  sold  to  his  client  free 
from  incumbrances,  the  solicitor  by  his  conduct 
represents  to  his  client  that  he  has  done  his  dutv  and 
that  tbe  conveyance  is  the  result.  He  is  precluded 
from  afterwards  saying  that  his  representation  was 
untrue :  Freeman  v.  Cooke.  Under  the  contract  Dr. 
Bell  did  agree  to  buy  the  whole  piece  of  land  as  set 
forth  in  the  particulars.  His  position  was  com- 
idetely  changed  after  he  had  p^ted  with  the  pur- 
chase-money. Mr.  Urry  was  resident  himself  at  the 
property,  and  it  was  clearly  his  duty  to  have  found 
out  the  proper  boundary.  The  neglect  of  such  a  very 
simple  thing  must  recoil  on  his  own  head. 

Oollins,  M.R.-»This  is  in  substance  an  action  of 
ejectment  which  has  ti^en  an  equitable    colouring. 
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The  question  for  decision  is  whether  the  defendants 
are  estopped  from  setting  up  their  title  to  the  land 
claimed  by  the  plaintiff. 

In  1894  the  plaintiff  acquired  certain  land  in  the 
Isle  of  Wight,  known  as  Madeira  Hall.  The  defen- 
dants are  tiie  ezecntors  of  Mr.  TJrry,  the  solicitor  who 
acted  for  the  plaintiff  in  the  purchase  of  the  land. 
Both  before  and  after  the  conveyance  Mr.  TJrry  was 
himself  the  occupant  of  adjoLoing  property,  Madeira 
Oliff,  which  property  embraced  rocky  ground  on  which 
Urry  had  from  1880  placed  encumber  frames  and  a 
greenhouse.  IVo  or  three  days  before  purchasing 
the  property  the  plaintiff  went  over  the  trrouud  with 
Mr.  Urry.  He  was  aware  that  Mr.  Urry  was  in 
possession  of  the  grf  enhouse.  He  had  not  any  idea 
that  the  property  he  was  buying  embraced  any 
portion  of  t&e  greenhouse.  All  the  documents 
respecting  the  title  were  sent  to  and  approved  of  by 
Mr.  TJrry.  The  boundary  line  in  the  conveyance 
embraced  a  portion  of  Mr.  Urry's  greenhouse.  Mr. 
TJrry  might  oy  measurement  have  ascertained  that 
tibe  boundary  embraced  the  greenhouse.  He  had 
himself  been  in  possession  of  the  greenhouse  for  a 
period  much  longer  than  the  statutory  period.  The 
plaintiff  says  in  his  evidence  that  he  did  not  consider 
he  was  buying  any  portion  of  the  greenhouse.  For 
four  years  after  the  conveyance  had  been  completed 
it  never  occurred  to  him  to  claim  that  any  part  of 
the  greenhouse  was  his.  Then  certain  circumstances 
put  him  upon  ioquiry,  and  for  a  year  before  Mr. 
TJrry's  death  he  became  aware  that  the  conveyance 
did  embrace  the  ffreenhouse.  Mr.  Urry,  it  is  true, 
was  in  delicate  health  for  six  months  before  his  death, 
yet  the  plaintiff  said  nothing  about  the  matter  for  a 
whole  year  and  a-half. 

The  question  simply  is  this :  It  being  known  to  Mr. 
Bell  at  the  time  of  the  purchase  that  Mr.  Urry  was  in 
the  possessson  of  the  greenhouse,  are  Urry  and  his 
executors  estopped  from  setting  up  the  truth  ?    It  is 
said  that  Mr.  TJrry's  conduct  briogs  him  under  the 
law  of  estoppel.    Now,  estoppel  is  part  of  the  law  of 
evidence.     Do  the   conditions   create   an  estoppel. 
Dr.  Bell  admits  that  he  was  under  no  impression  that 
he  was  acquiring  any  part  of  the  grecDhouse.    In 
order  to  establish  estoppiol  he  must  show  that  he  was 
led  to  change  his  position  by  representations  made  for 
that  purpose  by  Mr.  Urry.    If  he  cannot  do  that  he 
cannot  succeed.    IThe  representations  in  estoppel  may 
be  made  by  conduct — for  example,  negligence.  When 
you  test  the  links  in  the  chain,  are  they  all  sound  P  It 
seems  to  me  that  the  estoppel  breaks  down  in  the 
most  crucial  place.    If  the  plaintiff  relies  on  negli- 
gence, he  has  got  to  show  that  the  negligence  was  the 
proximate  cause  of  his  acting  in  the  manner  he  did. 
The  la  V  is  ffummed  up  in  the  judgments  of  Wilde,  B., 
and     Blackburn,    J.,     in     Swan   v.    North   British 
Australasian  Co.,  10  W.  E.   841,   7  H.   &  N.  603, 
11  W.  E.   862,  2  H.  &  C.   175,   at  p.  182.     What 
evidence    is  there  that   the  plaintiff   was  led  into 
a  belief  on  which  he  acted  to  his  detriment?    He 
bought  the  proparty  without  intending  to  acquire  the 
greenhouses.    The  representation  alleged  is  ti^at  the 
property  embraced   Uie   whole  of  the  greoihouse. 
How  can  he  aver  that  at  one  and  the  same  time  he 
was  led  to  act  on  the  belief  that  he  was  getting  it  P 
That  is  in  itself  a  complete  answer  to  the  whole  case. 
But  I  am  not  satisfied  that  even  in  the  earlier  parts 
the  plaintiff  has  made  out  his  case.    He  says  that 
the  solicitor  ought  to  have  found  out  that  part  of  the 
greenhouse  passed  by  conveyance  to  the  plaintiff. 
Now  test  that  by  the  passage  from  Blackburn,  J. 
The  negligence  was  not  the  proximate  cause ;  it  had 
nothing  to  do  with  the  action  of  the  plaintiff  in 
buying.    I  do  not  feel  sure  that  Buckley,  J.,  fully 
appreciated    the  importance   of  this— viz.,  that   a 


person  seeking  to  set  up  an  estoppel  by  conduct  must 
show  that  he  was  induced  to  chaoge  his  position  on 
the  faith  of  that  conduct.  The  plaintiff  did  not  so 
chaoge  his  position.  For  these  reasons  I  am  of 
opinion  that  the  appeal  must  be  allowed. 

EOMEB,  L.  J. — I  am  of  the  same  opinion.  It  is  rather 
important  to  see  what  this  case  is  not.  It  is  not  a 
case  of  fraud,  nor  is  it  a  case  where  the  defendants 
are  trying  to  establish  a  right  because  of  a  defect  in. 
the  conveyance  to  the  plaintiff.  It  is  a  case  of  a 
very  different  character.  The  plaintiff  comes  forward 
and  says  that  the  defendants  are  estopped  from  setting 
forth  the  truth  of  their  title.  What  is  the  truth 
estopped  P  In  fact  and  in  truth  at  the  date  of  the 
conveyance  to  the  plaintiff  Mr.  Urry  was  in. 
possession  of  and  claimed  a  title  to.  the  greenhouse 
m  dispute.  Now,  did,  Mr.  Urry  lead  the  plain- 
tiff to  believe  that  he  was  not  in  possession  of 
or  had  no  title  to  this  greenhouse  P  I  doubt  very 
much  whether  any  such  representation  can  be 
iuferred.  But,  further,  the  plaintiff  mutt  show  that 
he  acted  on  such  representation.  To  this  there  can 
be  only  one  answer.  The  plaintiff  did  not  believe 
that  TJrry  was  not  the  owner  of  the  greenhouse, 
nor  was  he  induced  to  act  to  his  detriment  at  all. 
This  answers  the  whole  case.  It  is  no  use  for  the 
plaintiff  to  say  generally  and  vaguely,  "I  did  not 
know  what  I  contracted  to  buy,  but  my  solicitor  by 
his  conduct  made  it  dear  what  I  contracted  to  buy.*' 
It  would  have  been  sad  indeed  if  the  plaintiff  had 
been  able  to  succeed  in  this  action.  It  is  an  action 
which  ought  never  to  have  been  brought. 

Ggzens-Habdy,  L.J. — ^I  am  of  the  same  opinion. 
Assume  that  the  plaintiff  did  contract  to  buy  this 
particular  piece  of  ground.  Yet,  if  he  had  been  told 
that  it  was  not  included,  would  he  have  refused  to 
complete  P  The  answer,  according  to  the  evidence,  is 
clearly  ''No."  There  did  not  exist  what  is  an 
essential  in  a  case  of  estoppel — a  misrepresentation  of 
fact  relied  upon  by  the  other  side. 

Appeal  allowed. 

Solicitors,  Herberts,  BeU;  Peacock  <k  Qoddard,  for 
TJrry  &  Woods,  Ventnor,  Isle  of  Wight. 


Feb.  10. 


From  K.  B.  Div.  ") 

(Yaughan  Williams,  Stirling,  and  > 

Mathew,  L.JJ.)  J 

Attobnsy-Genebaii  v.  Loed  Montagu,  (o.) 

Inland  revenue — EstcUe  duty — Settled  property— Mort- 
gage by  tenant  for  life  and  remainderman — Indemnity 
to  tenant  for  life—Value  of  property  passing  on  death 
of  tenant  for  life— Equity  of  redemption '^Finance 
Ad,  1894  (57  &  58  Vict.  c.  30),  a.  1 ;  a.  2,  sub-Bection 
1(h);  a.  7. 

An  estate  was  settled  by  will  upon  a  tenant  for  life 
with  remainder  to  a  second  tenant  for  life,  with  remainder 
in  fee.  The  first  tenant  for  life  and  th^  remaindermen 
mortgaged  the  estaU  in  fee  as  security  for  an  advance  to 
the  remaindermen,  who  ahne  covenanted  with  the  mort- 
gagee to  repay  the  advance  and  interest  thereon.  By  an 
indenture  of  even  date  the  remaindermen  covenant^  to 
indemnify  the  first  tenant  for  life  against  any  liability 
or  loss  and  against  any  claims  or  proceedings  in  respect 
of  the  mortgage  debt,  and  they  conveyed  an  annuity  to 
trustees  as  security  for  the  performance  of  the  covenant. 
The  first  tenant  for  life  was  in  fad  kept  indemnified 
against  any  claim  upon  her  or  her  estate.     On  the  d^ith 

(a.)  Eeported  by  W.  F.  Barey,  Esq.,  Barrister- 
at-Law, 


Vol.  LI. 


[March a,  1908]        THE  WEEKLY  REPORTER. 


327 


OOITRT  OF  ApPBAL. 


Attobney-Gbnbsal  v.  Lobd  MoiTTAan. 


CouBT  OF  Appeal. 


in  1896  of  the  first  tenant  for  life  the  Crown  claimed 
estate  duty  under  section  1  of  the  Finance  Act,  18d4, 
upon  the  principal  value  of  the  estate,  without  deducting 
the  amount  of  the  mortgage  debt,  as  property  passing  on 
the  death  of  the  tenant  for  life,  on  the  ground  that  the 
tenant  for  life,  hy  reason  of  the  indemnity,  had  been 
beneficially  interested  in  Me  estate  to  its  full  value. 

Held,  that  estate  dtdy  was  only  payable  on  the  princi- 
pal value  of  the  estate  c^ter  deducting  the  mortgage  debt. 

JudgTMmJt  of  PhiUimore.  J.  (50  W.  E.  270,  [1902]  1 
K.  B.  429),  reoersed. 

Appeal  from  the  judgmeat  of  PhiUimore,  J.,  upon 
an  information  by  the  Attorney-General  claiming 
estate  dnty  under  the  Finance  Act,  1894  (reported  in 
50  W.  B.  270,  [1902]  1  K.  B.  429). 

By  the  will  of  the  Duke  of  Buocleuoh  and  Qaeeos- 
berry  the  testator  appointed  the  Ditton  estate  to  the 
use  of  his  wife,  Charlotte  Anne,  Duchess  of  Baodeuch 
and  Qaeensberry,  for  her  life,  and  after  her  death  to 
the  use  of  the  testator's  second  son,  the  defendant,  for 
his  Hfe,  and  after  his  death  to  the  use  of  the  first, 
second,  third,  and  all  and  every  other  the  son  and 
sons  of  the  defendant  successively  in  tail  male,  with 
remainders  over. 

The  duke  died  on  the  16th  of  April,  1884. 

By  an  indenture  dated  the  28th  of  May,  1888,  and 
made  between  the  dowager  duchess  of  the  first  part, 
the  defendant  of  the  second  part,  the  eldest  son  (who 
had  attained  the  age  of  twenf^-one  years)  of  the 
defendant  of  the  thud  part,  and  certain  trustees  of 
the  fourth  part,  and  enrolled  as  a  diaeatailing  assur- 
ance, the  defendant  and  his  eldest  son,  with  the 
consent  of  the  dowager  duchess  as  protector  of  the 
settlement,  conveyed  Qie  Ditton  estate  to  the  trustees 
in  fee  simple,  subject  to  the  life  estate  of  the  dowager 
duchess,  but  freed  from  the  life  estate  of  the  defend- 
ant under  the  will  of  the  duke,  to  such  uses  and  in 
such  manner  as  the  defendant  and  his  eldest  son 
should  from  time  to  time  by  deed  jointly  appoint,  and 
in  default  of  and  subject  to  any  such  appointment  to 
the  use  of  the  defenduit  for  his  life,  witn  remainder 
to  such  uies  as  the  said  eldest  son,  after  the  death  of 
the  defendant,  should  from  time  to  time  by  deed  or 
wiU  appoiut,  and  in  default  of  and  subject  to  any 
such  appointment  to  the  use  of  the  said  eldest  son  for 
his  life,  with  remainder  to  the  use  of  his  first  and 
other  sons  successively  in  tail  male,  with  remainders 
over. 

By  an  indenture  dated  the  29th  of  May,  1888, 
and  made  between  the  dowager  duchess  of  the 
first  part,  the  defendant  of  the  second  part, 
the  said  eldest  son  of  the  third  part,  and  certain 
mortgagees  of  the  fourth  part,  in  consideration  of 
£27,()00  lent  to  the  defendant  and  the  said  eldest  son, 
at  the  request  of  the  dowaser  duchess,  by  the  mort- 
gagees, the  defendant  and  his  eldest  son  jointly  and 
severally  covenanted  with  the  mortgagees  to  repay 
them  the  said  sum  with  interest  thereon,  and  the 
dowager  duchess,  as  tenant  for  life  in  possession, 
granted,  and  the  defendant  and  his  eldest  son,  in 
exercise  of  the  joint  power  of  appointment  given  to 
them  over  the  fee  simple  in  remainder  expectant  on 
the  death  of  the  dowager  duchess  l^  the  deed  of  the 
28th  of  May,  1888,  appointed,  the  Ditton  estate  unto 
and  to  the  use  of  me  mortgagees  in  fee  simple, 
subject  to  a  proviso  for  redemption. 

By  another  indenture  dated  the  29th  of  May,  1888, 
and  made  between  the  defendant  of  the  first  part,  his 
eldest  son  of  the  second  part,  the  dowager  duchess  of 
the  third  part,  and  certein  trustees  of  the  fourth  part 
(which  recited  that  the  dowager  duchess  agreed,  at 
the  request  of  the  defendant  and  his  eldest  son,  to 
concur  in  the  above-mentioned  mortgage  upon  the 
express  oonditiom  that  she  should  be  indemnified  in 


respect  thereof  in  manner  thereinafter  appeaxiog),  the 
defendant  and  his  eldest  son  jointly  and  severally 
covenanted  with  the  dowager  duchess  to  keep  her 
indemnified  against  the  mortage  debt  of  £27,000  and 
interest,  and  against  all  actions,  suite,  proceedings, 
claims,  and  demands  which  might  be  brought  or  made 
by  any  person  or  persons  against  her  or  the  Ditton  estete 
during  her  life  by  way  of  enforcing  the  mortgage 
security,  or  for  or  in  respect  of  the  sum  of  £27,000 
and  interest  thereby  secured  ;  and  the  defendant  and 
his  eldest  son  conveyed  to  the  trustees  an  annuity  and 
rent-charge  of  £1,500,  payable  out  of  the  Olitiieroe 
estate  upon  trust  thereout  during  the  life  of  the 
dowager  duchess  to  keep  down  the  interest  on  the 
mortgage  debt  of  £27,000,  to  the  intent  that  the  life 
interest  of  the  dowager  duchess  in  the  Ditton  estete 
might  be  wholly  exonerated  therefrom,  and  to  pay 
her  all  sums  which  she  might  from  time  to  time  1^ 
compelled  to  pay  by  reason  of  the  mortgage  security 
or  in  respect  of  the  money  secured  thereby,  and  also 
to  repay  and  make  good  to  her  all  rente  and  profite 
of  the  Ditton  estete  which,  but  for  the  mortgage 
security,  would  have  been  paid  or  payable  to  her,  and 
to  pay  her  compensation  in  respect  of  any  messuage, 
lands,  or  hereditamente  forming  part  of  the  Ditton 
estete  of  which  she  might  be  deprived  of  the  possession 
by  reason  of  the  mortgage  security,  and  generally  at 
all  times  thereafter  to  save  harmless  and  keepin- 
denmified  the  dowager  duchess  from  and  against  the 
mortgage  debt  and  the  interest  theieon,  and  from 
and  against  all  actions,  suite,  proceedings,  claims, 
and  demands  in  respect  thereof. 

The  dowager  duchess  died  on  the  28th  of  March, 
1895. 

The  mortgage  of  the  29th  of  May,  1888,  was 
created  wholly  for  the  benefit  of  the  defendant  and 
his  eldest  son,  or  one  of  them,  and  the  dowager 
duchess  and  her  estete  were  in  fact  kept  wholly  indem- 
nified by  them,  or  one  of  them,  against  the  mortgage 
and  all  daims  for  interest  or  other  wisein  respect  thereof. 
The  information  steted  that  the  defendant  as  tenant 
for  life  in  possession  of  the  Ditton  estete  was  bound 
to  deliver  an  account  and  to  pay  estate  duty  under 
the  Finance  Act,  1894,  on  the  principal  value  thereof, 
but  that,  in  delivering  such  account,  he  claimed  to 
deduct  the  mortgage  for  £27,000  from  the  capitel 
value  of  the  estete. 

The  Crown  claimed  that  upon  the  death  of  the 
dowager  duchess  estete  duty  became  payable  under 
the  Finance  Act,  1894,  upon  the  principal  value  of 
the  Ditton  estete  as  property  which  passed  on  her 
death  within  the  meaning  of  that  Act  without 
deduction  of  the  mortgage  debt  of  £27,000. 

PhiUimore,  J.,  held  that  by  reason  of  the  deed  of 
indemnity  the  dowager  duchess  must  be  deemed  to 
have  been  beneficially  interested  in  the  Ditton  estete 
to  ite  full  value,  and  that  it  was  this  full  interest 
which  passed  on  her  death.  He  accordingly  gave 
judgment  for  the  Grown. 

The  defendant  appealed. 

Danckwerts,  K.C,  and  Austen  CartmeU,  for  the 
defendant. 

Sir  Robert  FirUay,  A.Q,,  Sir  Edward  Carson,  S.G., 
and  Vaughan  Hawkins,  for  the  Crown. 

The  following  cases  were  referred  to:  Earl  Cowley 
V.  Inland  Revenue  Commissioners,  47  W.  B.  525, 
[1899]  A.  0.  198 ;  AU^mey-Qeneral  v.  Beech,  47  W.  B. 
257,  [1899]  A.  C.  53 ;  Attorney-General  v.  De  Freville. 
48  W.  B.  193,  [1900]  1  Q.  B.  223;  and  Tennant  v. 
Smith,  [1892]  A.  0.  150,  at  p.  154,  40  W.B.  Dig.  216. 

VAuaHAiT  Williams,  LJ.— In  my  opinion  we 
cannot  affirm  the  judgment  of  PhiUimore,  J.,  in  this 
case*    I  do  not  propose  to  go  through  the  facte  at 
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length,  but  I  may  state  them  shortly  so  as  to  make 
the  reasons  for  my  judgment  dear.  By  the  will  of  the 
Dnke  of  Boodeuch  the  duchess  had  a  life  interest  in 
the  Ditton  estate,  and  subject  to  her  lite  interest  the 
estate  was  to  go  to  the  second  son  of  the  duke  for 
life  with  remainder  to  that  son's  first  and  other  sous 
in  tail  male  successiyely.  The  second  son  of  ths  duke 
and  his  eldest  son,  when  of  age.  beiug  desirous  of 
raising  a  sum  of  mone]^,  securodthe  oo-operatioia  of 
the  duchess  in  joining  in  a  mortgage  of  the  Ditton 
estate  to  the  lenders,  and  it  is  not  disputed  that  the 
legal  effect  of  that  mortgage  wai  that  the  fee  simple 
in  the  estate  was  conveyed  to  the  lenders  as  their 
security,  and  there  was  nothing  left  in  the  duohess 
under  the  will  of  the  duke  except  a  life  estate  in  the 
equity  of  redemption.  It  is  not  disputed  that  on  the 
death  of  the  duchess  the  interest  which  thereupon 
passed — by  ''  passed  *'  I  mean  which  thereupon  arose 
upon  her  death  in  the  persons  claiming  ia  remainder 
— was  simply  this  equity  of  redemption.  The  question 
arises  as  to  what  estate  dut?  then  became  payable. 
As  I  understand  it,  it  is  not  denied  that  the  case  falls 
within  section  1  of  the  Finauce  Act,  1894. 

In  those  circumstances  it  is  said  tidat  the  duty  ought 
to  be  paid  as  if  the  life  estate  of  the  duohess  had 
continued  as  it  was  under  the  will  of  the  duke, 
because  by  a  deed  of  even  date  with  the  mortgage 
Lord  Montagu  ard  his  sou  gave  an  indemnity  to  the 
ducbess,  and  ih£,  we  ought  for  the  purposes  of  the 
Finance  Act,  1894,  to  hold  that  the  Crown  is  entitled 
to  the  same  duty  as  if  the  mortgage  had  never  been 
made.  I  cannot  agree  that  the  giving  of  tne  in- 
demnity has  this  effect.  It  is  said  that  we  ought  to 
look  at  the  reality  and  substance  of  the  transaction. 
I  agree ;  but  we  are  not,  because  we  are  to  look  at  tiie 
ree^ty  and  substance,  to  deal  with  it  as  if  it  were 
something  which  it  is  not.  We  are  not  to 
deal  with  it  as  if  there  was  some  section  in 
extension  of  seotionB  1  and  2  of  the  Act  which  would 
enable  us  to  deem  property  to  pass,  oUier  than  what 
is  therein  specified,  which  in  £ruth  and  in  fact  has 
not  passed,  or  which  would  enable  us  to  deal  with 
matters  as  coming  within  the  Act  because  it  might 
be  said  that  they  come  within  the  spirit  and  intention 
of  the  Act.  There  is  no  part  of  the  Act  which 
enables  us  to  do  anything  of  the  sort.  We  have 
merely  to  deal  with  the  words  of  the  Act,  and  it 
seems  to  me  that  we  have  simply  to  ask  ourselves  the 
question  whether  anything  passed  on  the  death  of  the 
duohess  except  the  estate  subject  to  the  mortgage. 
With  regard  to  this  I  think  that  if  one  reads  the 
opinion  of  Lord  Davey  in  Lord  Cowley  v.  Inland 
Bevenue  CommisHonera,  [1899]  A.  0.  at  p.  219,  it 
really  seems  as  if  he  was  dealing  propheti^dly  with 
the  very  case  now  before  us.  He  says:  "Since  the 
dedsion  in  Attorney-General  v.  Beech,  it  cannot  be 
denied  that,  if  tenant  for  life  and  remainder- 
man in  fee  combine  to  sell  settled  property,  it  is 
thereby  taken  out  of  the  settlement,  and  does  not 
pass,  and  is  not  to  be  deemed  to  pass,  on  the  death  of 
the  life  tenant.  And  I  think  the  result  must  be  the 
same  if,  instead  of  selling,  they  combine  to  create  a 
mortgage  in  fee  upon  the  settled  property.  Pro  tamto 
the  property  is  taken  out  of  the  settlement,  and  what 
passes  on  the  death  of  the  tenant  for  life  is  the  equity 
of  redemption  only,  and  the  benefit  accruing  or  aris- 
ing in  that  event  is  in  that  equity  alone."  It  seems 
to  me  that  those  words  cover  tbis  very  casa 

An  argument  has  been  addressed  to  us  on  behalf  of 
the  Orown  with  reference  to  section  7,  sub-sections  1 
and  7,  of  the  Act.  I  am  not  sure  that  I  followed  the 
drift  of  that  argument.  I  am  not  quite  sure  whether 
it  was  intendea  to  say  that  by  reason  of  what  was 
found  there  we  ought  to  give  a  very  wide  meaning  to 
aection  1,  or  whether  we  ought  to  amplify  section  i 


2.  I  mvsdf  prefer  to  say  as  Lord  Davey  says,  and  as 
I  think  Lord  Macnaghten  also  says,  that  we  need  not 
trouble  ourselves  with  section  7  at  all.  The  truth  is, 
that  when  once  one  has  arrived  at  the  conduaion  that 
all  that  could  pass,  or  did  pass,  on  the  death  of  the 
duohess  was  the  equity  of  ademption,  one  need  not 
trouble  oneself  further  with  any  arguments  based  on 
section  7.  In  my  judgment  the  decision  of  Philli- 
more,  J  ,  ought  to  be  reversed,  and  judgment  given 
in  favour  of  the  appellant. 

STiBLnra,  L.J. — I  am  of  the  same  opinion.  We 
are  dealing  here  with  an  information  by  the  Crown 
asking  for  a  declaration  that  upon  the  death  of  the 
duchess  estate  duty  became  payable  under  the  pro- 
visions of  the  Finance  Act,  1894,  upon  the  principal 
value  of  the  Ditton  estate  devised  by  the  will  of  tkte 
dukd,  as  property  which  passed  on  her  death  within 
the  meaning  of  the  Ac**,  without  deduction  of  the 
mortgage  debt  of  £27,000,  created  by  an  indenture  <^f 
mortgage  of  the  29th  of  lilay,  1888 ;  and  PhtUimore,  J. , 
has  made  a  dedaration  in  acoordance  with  the 
prayer.  We  are  not  concerned  to  inquire  whether 
there  may  not  be  a  right  to  estate  duty  in  some  othet 
aspect  of  the  transaction  which  gave  rise  to  the 
present  question.  All  we  have  to  consider  is  whether 
the  duty  became  payable  on  this  estate  as  property 
which  on  t^e  death  of  the  duchess  passed  within  the 
meaning  of  the  Act  without  deduction  of  the  mortgage 
for  £27,000. 

Now  section  1  of  the  Finance  Act,  1894,  provides 
that  there  shall  "be  levied  and  paid  upon  the 
prindpal  value  ascertained  as  hereinafter  provided  of 
all  property,  real  or  personal,  settled  or  not  settled, 
which  passes  on  the  death  of  such  person  a  duty  called 
estate  auty."  The  first  question  to  be  considered  is 
what  is  the  meaning  of  **  property  which  passes  on 
the  death  of*'  the  person  referred  to.  That 
had  to  be  oonsiderad  by  Hie  House  of  Lords  in 
Earl  Cowley  v.  Inland 'Revenue  CommiseionerB ;  and 
Lord  Macnaghten  deals  with  it  in  this  way  [1899] 
A.  C,  at  p.  212 :  "  What  the  Act  has  in  view  for  the 
purpose  of  taxation  is  property  passing  on  death,  not 
the  interest  of  the  deceased,  which  if  it  be  a  limited 
interest  can  never  pass.  With  an  interest  that  ceases 
on  death  the  Act  is  not  directly  concerned,  except  in 
the  one  case  where  without  any  passing  of  property  a 
benefit  accrues  or  arises  by  reason  of  the  cesser  of  a 
determinable  interest  such  as  a  charge  that  expires." 
Therefore  we  have  to  look  and  see,  with  reference  to 
the  death,  what  property  it  was  that  passed,  not 
what  was  the  interest  of  the  deceased  person. 

The  question  in  this  case  is  whether  or  no  the 
Ditton  estete  passed  subject  to  the  mortgage  or  not. 
At  the  date  of  the  mor^p;age  on  the  29th  of  May, 
1888,  the  property  stood  limited  under  the  will  of  the 
duke,  first  to  the  ducheu  for  her  life,  with  remsin- 
der  to  her  son,  the  defendant,  for  his  life,  with 
remainder  to  Ids  eldest  son  originally  in  tail,  but 
practically  at  that  date  in  fee  bMause  a  disentailing 
deed  had  been  executed  by  father  and  son  by  which 
they  were  given  a  joint  power  of  appointment  over 
the  estete  by  the  exercise  of  which  they  could  pass  the 
fee.  Therefore  practically  it  comes  to  the  same  ming  as 
if  the  duchess  and  Lord  Montagu  had  been  suooessivdy 
tenants  for  life  with  remainder  to  the  eldest  son  in  fee. 
Now  father  and  son  were  desirous  of  raising  a  sum  of 
£27,000,  and  they  applied  to  the  duchess  to  aid  hion 
in  that  purpose.  One  way  in  wtiich  that  £27,000 
might  have  been  raised  would  have  been  by  selling  a 
specific  portion  of  the  property.  If  that  course  &d 
been  pursued  and  a  oertain  specific  put  of  the 
properiky  had  been  sold  with  the  concurrence  of  all, 
and  the  purchase-money  handed  over  to  the  father 
and  son,  or  to  all  three,  tibiere  would  have  been  an  end, 
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to  far  as  the  ■etilement  was  oonoemed,  of  the  pi 
whioh  was  sold.  I  do  not  think  it  could  have  beea 
oontended  that  after  that  transaction  the  property 
sold  was  any  longer  comprised  in  the  settlement.  The 
sole  property  which  would  have  remained  in  this  settle- 
ment would  have  been  the  unsold  portion,  and  on  that 
alone  estate  duty  would  have  fallen.  In  the  present 
case  that  was  not  done,  but  the  duchess,  Lord 
Montagu,  and  his  eldest  son  executed  a  mortgage 
in  fee  by  which  the  estate  was  conveyed  to  mortgagees 
to  secure  the  sum  of  £27,000.  That  sum  was  paid  to 
the  father  and  son,  and  thev  covenanted  for  repay- 
ment of  it.  The  duchess  did  not  make  herself  hable 
in  any  way  to  the  mortgagees  for  the  repayment  of 
the  £27,000  and  interest,  although  she  convened  her 
legal  estate ;  and  father  and  son,  by  a  deed  of  even 
date,  entered  into  covenants  by  which  she  was  to  be 
indenmified  in  respect  of  the  mortgage,  and  further 
conveyed  properly  to  trustees  by  way  of  security 
lor  the  performance  of  the  covenant  of 
indemnity.  But  whatever  the  arrangements 
were  between  these  three  persons,  they  com- 
bined together  to  execute  a  legal  mortgage  to 
the  mortgagees  for  £27,000,  and  the  question  we 
have  to  consider  ia  what  is  the  effect  of  that  on  the 
property  which  passed  within  the  meaning  of  seotioc 
1  of  the  Act  That  is  answered  for  us  in  very  dear 
terms  in  the  words  of  Lord  Davey  whioh  have  been 
already  read,  and  which  it  is  unnecessary  for  me  to 
read  again.  It  is  the  same  thing  as  if  the  tenant  for 
life  and  the  remainderman  in  fee  had  combined 
together  to  sell  a  portion  of  the  propertv  and  take 
it  completely  out  of  the  settlement.  So  I  read  the 
decision  of  Lord  Cowley'^  caae,  which  cannot  be 
neglected  in  the  present  case ;  and  it  seems  to  me 
that,  so  reading  that  decition,  we  can  come  to  no 
other  oonclusion  than  that  the  property  which  re- 
mained in  the  settlement  was  in  this  case  simply  tbe 
equity  of  redemption  and  nothing  more,  and  that 
oonsequently  the  mortgage  for  £27,000  must  be 
deducted  from  the  principal  value  of  the  estate. 

I  have  very  little  say  with  regard  to  the  other 
points  which  have  been  urged  upon  us.  As  regards 
section  2  of  the  Act,  it  does  not  seem  to  me  to  apply 
for  the  same  reasons  as  are  given  in  Lord  Cowley' $  case ; 
and  as  regards  section  7,  sub-section  1,  which  was  very 
much  rcSied  on,  I  can  only  say,  as  in  that  case,  that, 
whatever  it  may  apply  to,  it  does  not  seem  to  me  to 
apply  to  the  present  case,  because  there  is  no  deduc- 
tkm  and  no  sums  are  charged  upon  or  payable  out  of 
the  property  which  remaiosin  settlement — namely, 
the  equity  of  redemption. 

For  these  reasons  I  think  that  the  appeal  ought  to 
be  allowed,  and  I  respectf  qlly  differ  from  Phillimore, 
J.,  as  I  think  for  the  reasons  I  have  given  that  he 
did  not  give  proper  effect  to  the  three  cases  of  Earl 
Cowley  V.  Inland  Bevenue  Commiesioners^  Attorney^ 
General  v.  Beech^  and  Attomey-Generdl  v.  De  Preoille, 

Mathew,  L.J. — I  am  of  the  same  opinion.  IThe 
short  question  here  is  whether  the  estate  passed  on 
the  death  of  the  duchess  subiect  to  the  mortgage,  or 
whether  it  passed  not  so  subject.  It  is  said  that  it 
did  not  pass  subject  to  the  mortgage  because  of  the 
contract  of  indemnity.  There  seems  to  me  to  be 
nothing  in  the  Act  to  justify  that  contention.  There 
is  nothing  in  the  language  of  the  Act  to  bear  it  out. 
An  argument  was  based  on  section  7  with  the  view 
of  inducing  us  to  look  at  the  spirit  of  the  Act,  and  to 
deal  with  the  matter  upon  tiuat  footing.  When  we 
examine  section  1  it  appears  to  me  to  be  dear.  The 
position  of  tilings  was  that  after  the  mortsage  was 
entered  into  there  remained  the  equity  of  redemption, 
and  what  passed  on  the  death  of  the  duchess  was 
that  equity  of  redemption.    Section  1  provides  that 


there  shall  be  '*  levied  and  patd  upon  the  prindpal 
value  ascertained  as  hereinafter  provided  of  all 
property,  real  or  personal,  settled  or  not  settled, 
which  passes  on  the  death  of  such  person  a  duty 
called  eatate  duty.''  What  passed  in  this  case  seems 
to  me  to  be  clearly  the  equity  of  redemption  and 
nothiDg  more,  and  that  disposes  of  the  case.  The 
appeal  must  oonsequently  be  allowed. 

Appeal  allowed, 

Solidtors  for  the  defendant,  Nieholl,  Manisty,  A  Co, 

Solidtor  for  the  Grown,  Solicitor  of  Inland  BeventAe, 
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(7aughan  Williams,  Stirling,  and  |    Dec  11,  12,  20. 
Cozens-Hardy,  L  JJ.)  7 

Stagg  v.  Medway  (Uppbs)  Navigation  Co.  (a.) 

Company — Borrowing  powers — Company  incorporated  hy 
statute — Poufer  to  mortgage  eurpitu  lands — Security 
for  existing  debt —  Transfer  of  mortgage^JJiitSk  vires. 

A  company  incorporated  hy  special  Act,  though  posses- 
sing no  express  powers  of  borroioing  except  on  the  security 
of  its  undertaking,  has  power  to  charge  its  surplus  lands 
for  the  purpose  of  further  securing  a  valid  debt  already 
incurred, 

Gardner  V.  London,  Chatham,  and  Dover  Bail  way 


Co.,  15  W.  B,  325,  L,  R,  2  Ch.  App,  201,  and  £z  parte 

"  '     ■■ '    "  "  Oh,    ' 

and  applied. 


Gn'Ksel],  15  W.  B.  324,  L,  B,  2  Oh,  App.  386,  discussed 


Decision  of  Swinfen  Bady,  J.  (50  W.  B.  446), 
affirmed. 

This  was  an  appeal  from  a  decision  of  Swinfen 
Eady,  J.  (reported  50  W.  B.  446),  in  an  action  to 
restrain  the  defendant  company  from  mortgaging  its 
surplus  lands. 

By  the  Medway  (Upper)  Navigation  Acts.  1664  and 
1739,  the  Company  of  Proprietors  of  the  Navigation 
of  the  Biver  Medway  were  incorporated  for  the 
purposes  of  improving  the  navigation  of  the  river. 

Tnese  Acts  did  not  give  the  company  any  power 
to  borrow  on  mortgage,  but  in  1892  the  Medway 
(Upper)  Navigation  Act,  1892  (55  &  56  Vict,  c 
Izxxvii.),  was  passed  re-incorporating  the  com- 
pany and  changmg  its  name  to  the  Medway  (Upper) 
Navigation  Co. 

The  Act  contained  a  redtal  that  the  company  had 
borrowed  on  mortgage  of  their  lands,  tolls,  rates,  and 
duties  a  sum  of  £6,000,  whidi  was  still  due  and 
owing,  and  that  it  was  expedient  that  they  should  be 
empowered  to  pay  off  these  moneys  notwithstanding 
any  questi'^n  as  to  the  legality  thereof. 

Section  13  accordingly  provided  as  follows :  '*  Not- 
withstanding any  question  as  to  the  legality  of  the 
power  of  the  comfMny  to  borrow**  the  moneys  in 
question,  "and  wmch moneys  have  been  expended 
upon  the  undertaking,  the  company  shall  be  at  liberty 
to  repay  the  amounts"  secured  as  in  the  section 
mentioned,  *'  and  for  the  purpose  of  paying  off  such 
mortgage  the  company  may  borrow  on  mortgage  of 
thdr  undertaking  any  sum  not  exceeding  £6,000, 
provided  that  the  amount  to  be  borrowed  under  the 
general  borrowing  powers  conferred  by  this  Act  shall 
be  reduced  by  the  amount  borrowed  under  this 
section." 

Section  15  empowered  the  company  to  borrow  on 
mortgage  of  the  undertaking  any  sum  not  exceeding 
in  the  whole  £10,000.  Section  18,  sub-section  1, 
empowered  it  to  retain  and  let  or  cultivate  or  use 
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landf  which  were  or  would  eyentaally  be  required,  in 
^e  opinion  of  the  company,  for  the  purposes  of  the 
undertaking,  and  by  bub-section  2  to  sell  land  not 
so  required.  Sub-section  3  provided  that  moneys 
reoeiy^  in  respect  of  lands  were  to  be  applied,  if 
attributable  to  income,  as  income,  and  if  attributable 
to  capital,  in  repayment  of  moneys  borrowed  or  for 
any  other  puix>08e  for  which  capital  was  properly 
applicable,  and  meanwhile  to  be  invested  in  trustee 
securities  or  in  any  other  manner  authorized  by  the 
company  at  a  general  meeting. 

By  section  16  the  company  might  create  debenture 
stock,  but  the  interest  on  all  de^nture  stock  and  all 
mortgages  was  to  rank  pari  paaau  irrespective  of  the 
dates  of  the  securities,  and  have  priority  over  all 
principal  moneys  secured  by  the  mortgages. 

No  express  power  of  borrowing  except  on  the 
security  of  the  undertakiag  was  conferred  by  the  Act. 

Ou  the  18th  of  February,  1893,  the  company,  in 
pursuance  of  the  above  provisions,  paid  off  the  old 
mortgage  and  mortgagea  the  undertaking  afresh  to 
William  Levett,  who  &SL  now  called  in  £2,000  of  the 
debt,  and  had  therefore  been  given  notice  by  the 
company  that  the  whole  would  be  paid  off.  For  tiiis 
purpose  the  company  was  maldng  arrangements  to 
transfer  the  mortgage ;  but  the  proposed  transferees 
stipulated  that  the  surplus  lands  and  the  proceeds  of 
safe  of  them  must  be  included  in  the  security. 

The  plaintiff  Stagg,  who  was  a  director  and  share- 
holder, thereupon  brought  this  action  to  restrain  the 
company  from  carrying  out  the  arrangement  on  the 
sronnd  that  it  was  ultra  vires  to  mortgage  the  surplus 
knds. 

Swinfen  Eady,  J.,  held  that  the  transaction  was 
valid,  on  the  ground  that  the  company  were  making 
no  fresh  loan,  out  arranging  terms  with  regard  to  an 
antecedent  debt,  and  that  if  the  surplus  lands  were 
liable  to  be  taken  by  a  judgment  creditor,  the  com- 
pany could  anticipate  that  event  by  making  them  a 
security  for  the  debt. 

The  plaintiff  appealed. 

Eowden,  K.C,^  and  Leeke,  for  the  appellant. — ^The 
company  cannot  charge  its  surplus  lands  for  the 
purpose  of  securing  or  further  securing  a  debt  There 
IS  no  authority  for  the  proposition  that  a  company 
incorporated  by  special  Act  can  do  so.  Gardner  v. 
London,  Chatham,  and  Dover  Railway,  15  W.  B.  325, 
L.  B.  2  Ch.  App.  201  (see  also  Ex  parte  Qrieaell,  15  W.  B. 
324,  L.  B.  2  Ob.  App.  385),  decided  that  a  mortg^ee  of 
the  undertaking  took  nothing  by  way  of  rents  or 
proceeds  of  sale  of  surplus  land;  and  the  railway 
company  was  in  a  much  better  position  for  giving  a 
charge  than  the  company  here.  If  Gardner  v.  London, 
Chatham,  and  Dover  Railway  coidd  be  treated  as  an 
authority  for  the  respondent,  it  was  a  decision  only 
on  the  particular  facts  of  that  case,  which  was  very 
different  from  this  case.  If  this  is  a  good  charge  the 
oompany  can  raiie  money  indirectly  by  transferring 
charges.  Bladcvnore  v.  Tates,  15  W.  B.  750,  L.  B.  2  Ex. 
225,  the  principle  of  which  Swinfen  Eady,  J.,  declared 
applicable,  was  a  very  special  case. 

They  also  cited  Lady  Wenlock  v.  River  Dee  Naviga^ 
tion  Co.,  10  App.  Oas.  354,  33  W.  B.  Dig.  28 ;  section 
127  of  the  Land  Clauses  Act,  1845;  and  various 
sections  of  the  company's  special  Act  of  1892, 

Theobald,  K,C,,  and  Dunham,  for  the  company. — In 
Gardner  v.  London,  Chatham,  and  Dover  Railway  the 
question  was  whether  a  charge  included  surplus  lands. 
The  creditor  here  could  obtain  a  judgment  and  take 
the  lands  in  execution,  and  it  is  extraordinary  if  the 
company  cannot  anticipate  this  by  giving  a  charge. 
Blackmorev.  Fo^  is  directly  in  our  favour.  [Oozbns- 
Habdy,  L. J.— Has  that  case  ever  been  followed  ?]  It 
has  very  often  been  dted.    This  transaction  is  not 


borrowing,  but  merely  a  transfer  of  a  debt  as  a  eon- 
dition  of  which  transfer  the  transferee  requires  further 
security.  The  Act  of  1892  was  intended  to  give  this 
company  increased  powers,  not  to  restrict  it.  In  a 
case  falling  under  the  Lands  Clauses  Acts,  which  do 
not  apply  to  this  company  at  all,  it  may  be  that  a 
mortgage  of  surplus  lands  is  prohibited  by  implica- 
tion, since  there  is  an  express  direction  for  sale ;  but 
in  the  present  case  there  is  only  a  power,  and  there 
is  nothing  in  the  special  Act  to  prevent  the  company 
from  applying  these  lands,  which  are  part  of  its 
capital,  for  the  payment  of  its  debts. 

They  also  cited  In  re  Ogilvie,  20  W.  B.  226,  L.  B.  7 
Oh.  App.  174,  and  Pickering  v.  Ilfra^mbe  Railway  Co., 
16  W.  B.  458,  L.  B.  3  C.  P.  235. 

Rowden,  in  reply. 

Cur*  adv.  vult. 

Dec.  20.— The  following  judgments  were  delivered : 

Vatjghan  Williams,  L.J. — I  think  that  the  judg- 
ment of  Smnfen  Eady,  J.,  was  quite  right  and  ought 
to  be  affirmed.    His  judgment  is  based  upon  principles 
recognized,  as  he  points  out,  both  in  Gardv^  v.  Loivdon, 
Chatham,  and  Dover  Railway  Co.,  Ex  parte  Grisedl,  and 
in  Blachmore  v.   Yatea.    This,  as  Swinfen  Eady,  J., 
points  out,  is  not  a  case  of  borrowing,  or  one  in  which 
the  company  contemplates  borrowing.    Tiiere  was  an 
existiog  debt,  the  validity  of  which  is  recognized  by 
the  Act  of  1892.    The  company,  acting  under  the 
powers  of  section  13  of  tiie  Act,  borrowed  £6,000  of 
Mr.  Levett  on  a  mortgage  of  the  undertaking. '  This 
mortgage  debt  is  now  due,  and  the  company  has 
found  certain  persons  who  will  take  a  transfer  of  Bir. 
LevetVs  mortgage,  but  require  as  a  further  security  a 
charge  on  the  surplus  lands  of  the  company.    The 
sole  question  therefore  is,  can  the  company  give  this 
charge  to  secure  this  valid  existing  debt  P    I  think  it 
can,  and  that  to  do  so  is  not  ultra  vires,    IThe  observa- 
tion of  Lord  Cairns  (then  Cairns.  L.J.)  in  Gardner  v. 
London,  Chatham,  and  Dover  Railway  Co.,  L.  B.  2  Ch. 
App.,  at  p.  219,  seems  plainly  to  apply.  He  says :  *'  It 
cannot  in  my  opinion  be  doubted  but  that  the  oom- 
pany, owing  a  sum  to  their  contractors  for  works  doae, 
might  have  paid  this  sum  out  of  those  surplus  sale 
moneys  (the  claim  of  debenture-holders  being  out  of 
the  way) ;  and  if  so  they  might  equally,  as  I  think, 
have  given  the  contractors  a  charge  upon  the  sale 
moneys  for  the  amount.'*    It  is  true  that  this  observa- 
tion deals  only  with  proceeds  of  the  sale  of  surplus 
lands,  and  not  with  surplus  lands  themselves ;  but  the 
security  given  was  a  charge  upon  the  surplus  lands» 
and  the  rents  and  proceeds  of  the  sale  of  such  lands, 
and  the  principle  involved  in  the  observation  does  not 
seem  to  oe  a£Pected  by  beinff  applied  to  the  proceeds. 
I  do  not  gather  that  Lord  Cairns  meant  to  exclude 
surplus  lands,  at  all  events  in  any  case  where  such 
lands  wereextmdible  by  elegit,  ana  could  thus  be  com- 
pulsorily  applied  to  the  satisfaction  of  the  creditor*s  debt* 
This  principle  is  recognized  in  Blachmore  v.  TaJtes, 
where    a   railway  company  conveyed  to  a  creditor 
(before  the  Act  for  the  protection  of  rolling  stock) 
their  rolUng  stock  as  security.    I  do  not  think  that 
one  ought  to  read  the  observation   of  Martin  B., 
dedming  to  determine  what  the  shareholders  or  the 
Attomev-Cfeneral  might  do  to  prevent  the  charge 
being  given,  as  really  affecting  the  principle.    It  is  a 
remark  made  ex  abundanti  cautela.     In  In  re  Calne 
Railway  Co.,  L.  B.  9  Eq.  658,  18  W.  B.  Ch.  Dig.  116, 
and  in  In  re  Ogilvie  the  right  of  a  judgment  coreditor 
of  a  railway  company  to  obtain  an  order  for  a  oon- 
v^a&ce  in  the  former  case,  and  an  order  for  sale  in 
thelatter,  was  recognized.  It  is  true  thatthetransferees 
of  thifl  mortgage  debt  are  not  judgment  creditors, 
kbut  they  could  as  transferees  obtain  judgment,  and 
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the  oompany  may  give  them  by  arrangement  that 
which  they  ooald  obtain  by  judgment.  This  being 
0o,  it  is  only  necessary  to  ascertain  whether  there  is 
anything  in  the  Act  of  1892  precluding  this  oompany 
from  thus  dealing  with  its  surplus  lands.  I  think 
not.  S action  16,  which  was  pressed  upon  us,  deals 
only  with  priorities.  Section  18  (2)  does  not  seem  to 
me  to  preclude  a  mortgage  to  secure  an  existing  debt. 
It  may  be  that  there  -mil  be  nothing  upon  which  the 
mortgage  can  attach  until  the  oompany  has  declared 
that  in  its  opinion  particular  land  wul  not  be  required 
for  the  purposes  of  the  uodertaking ;  but  this  does  not 
make  the  mortgage  ultra  vires»  And  I  see  nothing  in 
section  18  (3)  to  prevent  the  company  applying 
moneys  received  in  respect  of  the  sale  of  surplus  lands 
in  payment  of  debts. 

Stirling,  L.J.,  after  stating  the  facts,  said  that 
the  transferee  was  in  the  same  position  as  the  original 
mortgagee  with  regard  to  the  debt,  and   that  the 
case  ought  to  be  considered  exactly  as  if  the  original 
mortgagee  were  applying  for  payment  and  being 
offered  additional  security,  it  being  an  arrangement 
between  the  company  and  its  creditor  for  the  pay- 
ment of  a  valid  debt.    His  lordship  then  continued : 
Now,  the  oompany  is  a  statutory  corporation,  and 
therefore  it  has  only  such  powers  as  the  Legislature 
has  conferred  on  it,  whether  expressly  or  by  necessary 
implicatioQ.    The  Legislature,  by  section  13  of  the 
Act  of  1892,  has  conferred  on  the  company  a  power 
of  borrowing,  but  in  my  view  of  the  facts  the  borrow- 
ing powers  of  the  company  are  not  in  question  in  this 
oasa    The  oompany  has  a  power  to  contract  debts, 
both  by  borrowing  and  otherwise,  for  the  purposes 
for  which  it  is  incorporated,  and  is  under  an  obliga- 
tion  to   pay    them   when   they   beeome   due.    Of 
necessity  it  must  have  power  to  make  proper  arrange- 
ments for  this  payment  when  they  become  due,  and 
in  my  judgment  that  includes  a  power  of  giving 
security  to  the  creditor  in  a  case  where  it  is  not  in  a 
position  to   make   immediate   payment.      I   think 
this     power     is      clearly     recognized      both      in 
Pickering  v.    ll/racombe   Bailway    Co.    and   in  The 
Imperial     MtrcantHe     Credit    Aasodation^e    ease    in 
GardnerY.  London^  Chatham^  and  Dover  Railway  ^  L.  B.  2 
Oh.  App.,  at  p.  219,  both  of  which,  especially  the  second, 
are  cases  of  very  high  authority.    Now,  what  is  pro- 
posed in  the  present  case  is  to  give  the  transferee  an 
equitable  mortgage  on  all  the  surplus  hmds  of  the 
company  and  all  proceeds  of  sale  thereof  or  arising 
therefrom.     Various  objections  were  raised  to  the 
giving  of  this  charge.    In  the  first  place,  it  was  said 
that  the  oompany  would  thereby  infringe  section  16 
of  the  special  Act,  which  puts  the  holders  of  mort- 
gages and  of  debenture  stock  on  the  same  footing. 
But  Oardner  v.  London,  Chatham^  and  Dover  Bailway 
shews  that  the  surplus  lands  of  a  company  of  this 
kind  do  not  form  part  of  its  undertaking,  and  there- 
fore lie  outside  the  mortgages  of  the  undertaking 
authorized  by  section  13.    That,  therefore,  does  not 
stand  in  the  way  of  this  charge.     But  what  was 
really  relied  on  was  section  18,  the  first  sub-section  of 
which  empowers  the  company  to  retain  and  let  or 
cultivate  lands  required  for  the  purposes  of  the  under- 
taking.   These  are  lands  of  a  different  dass  from 
those  comprised  in  the  charge  ;  but  the  second  sub- 
section, empowering  the  company  to  sell  lands  nob 
required  for  the  purposes  of  the  undertaking,  does 
deal  with  the  lands  proposed  to  be  charged,  and  the 
arg^nment  is,  that  inasmuch  ai  the   oompany  has 
an   express   power   to   sell    those   lands,  it   is   by 
implication    deprived    of     a    power    of    charging 
them.     Now    probably    that    is    to   some   extent 
wdl  founded.    I  should  say,  for  example,  that  if  the 
oompany  were  borrowing  it  could  not  create  a  charge  ^ 


on  those  lands,  because  all  it  has  power  to  give  a 
security  upon  by  section  13  is  the  undertaking.  But 
the  Imperial  Mercantile  Credit  Asaociation^a  casCf  which 
I  have  already  mentioned,  is  an  express  authority  for 
the  proposition  that  the  oompany  may  create  a  charge 
on  the  proceeds  of  sale  of  its  surplui  lands  for  the 
purpose  of  securing  a  debt  due  and  payable  to  the 
company.  In  the  present  case  there  are  no  rights  of 
pre-emption  hampering  the  exerdse  of  the  power  of 
sale  conferred  upon  the  company,  and  that  power 
may  be  exercised  by  the  company  for  its  own  benefit 
as  and  when  it  thinks  fit,  and  most  certainly  may  be 
exercised  for  the  purpose  of  paying  its  jast  debts 
which  are  payable.  Under  these  circumstances  I  can 
see  no  reason  why  the  company  should  not  be  able, 
for  the  purpose  of  securing  the  payment  of  a  debt 
which  it  is  not  ready  to  pay  at  the  moment,  to  give  a 
charge  upon  the  land  themselves  as  well  as  on  the 
proceeds  of  sale.  I  should  just  like  to  add  this,  that 
I  have  dealt  with  this  case  on  the  footing  that  this  is 
a  bond  fide  transaction  between  the  company  and  the 
transferee  of  an  existing  mortgage.  If  it  were  made 
out  that  this  power  was  being  uied  merely  as  a  cloak 
for  adding  to  the  borrowing  powers  of  the  company, 
very  different  considerations  would  apply,  and  a  very 
different  conclusion  might  be  arrived  at.  But  as  it  is 
I  think  the  appeal  ought  to  be  dismissed. 

Cozsns-Habdt,    L.J.  —  This    appeal    raises  the 
question  whether  it  is  competent  to  the  defendant 
oompany  to  give  a  charge  for  an  admitted  debt  upon 
the  surplus  lands  of  the  company  and  the  proceeds  of 
sale  of  such  lands.    The  transaction  is  not  one  of 
borrowing.    It  will  be  convenient  to  consider  this 
question  in  the  first  instance  as  though  the  compjany 
were    a    railway   company   governed    by    sections 
127-131  of  the  Land  Clauses  Consolidation  Act,  1845, 
and  afterwards  to  consider  the  language  of  the  special 
Act  governing  the  company.    It  was  expressly  decided 
by  the  Court  of  Appeal  in  1867  in  Oardner  v.  London  ^ 
Chatham,    arid    Dover    Railway   Co*,    that    such    a 
charge  would  be  good  as  against  the  surplus  sale 
moneys.    [His  lordship  here  read  the  words  of  Lord 
Cairns,  quoted  above  by  Yaughan  Williams,  L.  J.,  and 
also  the  succeeding  sentence  in  Lord  Cairns' judgment.] 
It  was  not  necessary  in  that  case  to  go  any  farther. 
The  company  there  would  doubtiess  have  been  involved 
ia  trouble  and  expense  in  dealing  with  a  great  number 
of  small  strips  of  land  if  the  concurrence  of  the  con- 
tractors, whose  debt  was  £135,000,  had  been  neces- 
sary to  the  completion  of  every  transaction.    The 
contractors    were   content  with    the    charge   given 
by   the  Lords  Justices  upon  the  ssde  moneys.     I 
cannot,  however,  resd  that  judgment  as  a  decision 
that    the    surplus    land    could    not    be    charged, 
though  the   proceeds   of   sale   might   be   charged, 
nor  can    I   see   any   ground   for   such   a   distinc- 
tion.     It  has  repeatedly  been  held  that  a   judg- 
ment creditor  to  whom  land  has  been  delivered  in 
execution  may  obtain  an  order  for  sale  of  surplus 
lands,  although  under   ordinary  oircumstances   the 
court  would  in  the  first  instance  only  direct  inquiry  as 
to  what  lands  are  superfluous  and  whether  there  are 
any  incumbrances :  see  Gardner  v.  London  Chatham, 
and  Dover  Railway  Co,,  Ex  parte  GrisseU,  It  has  never 
been  held  that  the  obligations  imposed  upon  the  com- 
pany to  sell  the  saperfluous  land  within  a  certain 
period,  or  under  some  circumstances  to  give  a  right 
of  pre-emption  to  the  adjoining  owner,  were  obligations 
of  such  a  nature  as  to  be  inconsistent  with  a  sale. 
The  judgment  of  James,  Y.C,  in  In  re  Galne  Railway 
Co.  is  a  dear  authority  on  ttiis  point.    In  that  case 
the  judgment  creditor  obtained  an  immediate  order  for 
sale   under  27  &  28   Vict,  c  112  to  the  adjoining 
owner,  who  had  a  right  of  pre-emption,  and  the  oourt 
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ordered  the  company  to  join  in  the  oonveyanoe.  The 
Vioe-Ghanoellor  pointed  oat  that  under  1  &  2  Vict.  o. 
110.  B.  3.  the  jadgment  creditor  had  Uie  same  remedies 
as  if  the  company  had  by  writinir  ag^raed  to  charge 
the  land  with  the  jadgment  debt  Neither  a  mortgage 
ffiven  enrtsaly  nor  a  mortgage  created  by  Tirtae  of 
the  Jnagments  Acts  over  snperflaous  lands  in 
any  way  interferes  with  the  company's  under- 
taking. If  the  company  could  diarge  or  sell  an 
old  engine  not  required  for  the  purposes  of 
the  railway,  as  I  think  it  could,  there  seems  no  reason 
why  the  same  principle  should  not  apply  to  surplus 
lands.  The  mortgagee  will,  of  course,  take  such 
interest  only  as  the  company  has  in  the  land,  subject 
to  all  rights  of  pre-emption  and  other  rights  which 
might  be  available  against  the  company. 

It  remains  to  consider  whether  there  is  anything  in 
the  special  Act  of  1892  to  distinguish  the  position  of 
the  company  here  from  that  of  an  ordinary  railway 
company.  Section  18  is  the  only  section  which  can 
seriously  be  relied  on.  There  are  three  points  of  dis- 
tinction—fl)  No  time  is  limited  within  which  super- 
fluous lands  must  be  sold ;  (2)  no  right  of  pre-emption 
is  given  to  adjoining  owners ;  (3)  the  opinion  of  the 
company  and  not  the  verdiot  of  the  judge  or  the 
judgment  of  a  court  decides  whether  land  is  super- 
fluous. I  cannot  see  that  these  points  of  distinction 
are  really  material.  The  charge  does  not  profess  to 
extend  beyond  lands  which  m  the  opinion  of  the 
company  are  superfluous  lands,  and  the  proceeds  of 
sale  thereof,  nor  can  I  flnd  anything  in  the  directions 
for  application  of  the  purchase-money  if  the 
compan;^  sells,  inconsistent  with  the  proposed 
transaction.  For  these  reasons  I  think  Swinfen 
Bady,  J.*s,  jadgment  is  correct,  and  that  the  appeal 
must  be  dismissed. 

Appeal  dUmUiedt 

Solicitors,  Routh,  Stacey,  d  Castle;  Tarry,  Sherlock, 
&  King. 


Dec.  1. 


From  P.  D.  &  Ad.  Div.  \ 

(Ck)lliDB,  M.B.,  and  Jilathew,  L.J.)  ] 

"  The  Duo  D'Aumalb."  (a.) 
Admiralty~~Pradice-'  WrU^Service  out  of  the  jurisdic 
Hon  —  CoUUion  otUside  territorial  waters  —  Action 
against  owners  of  English  tug  and  foreign  Um-^Proper 
party— Adion  properly  brought-— Ord,  11,  r.  1  (g). 
A  collision  occurred  outside  British  territorial  waters 
Idween  an  English  steamship  and  a  French  sailing  ship 
which  toas  in  tow  of  an  English  tug.  The  owners  of  the 
French  ship  commenced  an  adion  against  the  owners  of 
the  English  steamer  in  the  French  court.  The  oumers  of 
the  English  steamer  then  commenced  an  action  in 
personam  in  the  Admiralty  Division  against  the  owners 
of  the  French  ship  and  the  owners  of  the  tug,  arid, 
having  served  the  writ  on  the  owners  of  the  tug,  obtained 
leave  to  issue  a  concurrent  writ  and  serve  notice  thereof 
on  the  oumers  of  the  French  ship  out  of  the  jurisdicHon. 
The  oumers  of  the  French  ship,  after  obtaining  judgment 
by  default  in  the  French  adion  and  c(mpelling  the 
oumers  of  the  English  steamer  to  give  security  in  the 
nature  of  bail  in  order  to  avoid  the  arrest  of  their  vessel, 
took  oui  a  summons  asking  t?uU  the  order  giving  leave  to 
serve  notice  of  the  writ  out  of  the  jurisdiction  might  be 
discharged, 

Hdd,  that  the  order  ought  not  to  be  discharged,  for  the 
adion  toas  properly  brought  against  the  owners  of  the 
tug  as  well  as  against  the  owners  of  the  tow,  and  the 


(a.)  Beported  by  F.  Q.  Bt^OKBB,  Esq.,  Barrister- 
at-Law. 


owners  of  the  tow  were  proper  parties  to  the  adion  ;  and 
the  order  was  not  the  less  righUy  made  because  the  cause 
of  action  arose  out  of  tJie  jurisdidion. 
Decision  of  Barnes,  J.,  ante,  p.  271,  affirmed. 

Appeal  from  the  refusal  of  Barnes,  J.,  to  discharge 
an  order  giying  leave  to  the  plaintiffs  to  issue  a 
concurrent  writ  and  serve  notice  thereof  out  of  the 
jurisdiction  (reported  ante,  p.  271). 

On  tiie  22ad  of  June,  1902,  a  collision  occurred  in 
the  English  Giumnel,  outside  British  territorial 
waters.  Mtween  the  steamship  Oamrose,  belonging  to 
the  plsintiffs,  the  Maryohurch  Steamship  Co.,  and  the 
French  sailing  ship  Due  d*Aumdle,  belonging  to  La 
Oompagnie  l&itime  Fran^aise.  At  the  time  of  the 
collision  The  Due  d^Aumale  was  in  tow  of  the  English 
tug  Challenge,  but  there  was  no  collision  between  The 
Oamrose  and  The  Challenge.  After  the  oollision  The 
Due  d^  Aumale  was  towed  to  Dunkirk  for  repairs  and 
The  Camrose  proceeded  to  Antwerp. 

On  the  8th  of  July  the  owners  of  The  Due  d^AumaJe 
commenced  an  action  against  the  owners  of  The 
Camrose  in  the  FroQoh  coart  at  Nantes.  The  owners 
of  The  Camrose  wished  to  have  the  question  between 
the  parties  tried  in  the  English  courts,  but  the 
Frendi  company  declined  to  consent  to  that  juris- 
diction. 

On  the  nth  of  July  the  owners  of  The  Camrose 
commenced  the  present  action  by  issuing  a  writ  in 
personam  against  the  owners  of  the  tug  Challenge  and 
the  owners  of  The  Due  d*Aumale,  claiming  compensa- 
tion against  Uie  defendants  **  as  owners  respectively  of 
the  steam-tug  Challenge  and  the  barque  or  vessel  Due 
d^Aumale  for  damage  occasioned  by  a  oollision  which 
toc^  place  in  the  month  of  June,  1902,  between  the 
plaintifb'  steamship  Camroes  and  the  barque  Due 
cTAumale  whilst  in  tow,  or  having  been  in  tow,  of  the 
tug  Challenge." 

This  writ  was  duly  served  on  the  owners  of  The 
Challenge,  and  on  the  22nd  of  July  the  President  of 
the  A&iralty  Division,  Sir  Francis  Jeune,  on  the 
application  of  the  plaintiffs,  made  an  order  giving 
leave  to  the  plsintiffs  to  issue  a  concurrent  writ  and 
to  serve  notice  thereof  upon  the  defendants,  La 
Oompagnie  Maritime  FraD9aise,  in  France.  The 
application  was  supported  l^  an  affidavit  on  behalf 
of  the  plaiotiffd  that  the  owners  of  The  Due  d^Aumale 
were  necessary  or  proper  parties  to  the  action  brought 
agahist  them  and  the  owners  of  The  Challenge, 
**  inasmuch  as  the  plaintiffi  alWe  that  the  said 
coUiaion  was  caused  or  contributea  to  by  neglect  or 
default  in  the  navigation  of  The  Due  d*Aumale  and 
The  Challenge,**  The  order,  however,  did  not  limit  a 
time  for  appearance. 

On  the  2nd  of  August  the  French  company  entered 
a  conditional  appenrance  under  protest  to  the  writ 
with  notice  of  which  they  had  been  served. 

On  the  8th  of  August  the  President  set  aside  hit 
former  order  as  being  defective,  and  made  a  fresh 
order  giving  the  plaintiffs  U  ave  to  issue  a  concurrent 
writ  and  to  serve  notice  of  it  on  the  French  company 
in  France,  and  flxing  the  time  for  appearance  as 
within  tw^ve  days  from  the  service  of  the  notice  of 
the  writ. 

On  the  14th  of  August  the  French  company  were 
served  with  notice  of  the  fresh  writ 

On  the  20th  of  Augast,  the  owners  of  The  Camrose 
not  having  entered  an  appearance  to  the  French 
action,  judgment  by  default  was  obtained  against 
them  in  the  court  at  Mantes,  and  the  French  company, 
taking  advantage  of  a  convention  between  ramce 
and  Belgium  for  the  enforcement  cf  French  judg- 
ments in  Belgium,  threatened  to  arrest  The  Camrose 
in  the  port  of  Antwerp.  In  order  to  avoid  her  arrest 
the  owners  of  The  Camrose  were  compelled  to  give 
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■ecarity  in  the  natare  of  bftil.  On  the  25th  of  Angtuit 
the  French  company  entered  a  conditional  appear- 
ance to  the  second  writ  under  protest,  and  on  the 
23rd  of  October  they  took  ont  a  summons  asking 
that  the  order  giving  leave  to  issne  the  writ  and 
serve  notice  thereof  out  of  the  jurisdiction  might  be 
discharged  and  the  service  set  aside. 

By  ord.  11,  r.  1,  of  the  Bnles  of  the  Snpreme  Ooart, 
**  Service  out  of  tlie  jurisdiction  of  a  writ  of  summons 
or  notice  of  a  writ  of  summons  may  be  allowed  by 
the  court  or  a  jud|^  whenever  .  .  .  (^)  any 
person  out  of  the  jurisdiction  is  a  necessary  or  proper 
party  to  an  action  properly  brought  against  some 
other  person  duly  served  wiUiin  the  jurisdiction.'* 

Barnes,  J.,  refused  to  discharge  the  President's 
order,  being  of  opinion  that  the  action  was  properly 
brought  against  the  owners  of  the  tug  as  w^l  as 
agaiost  the  owners  of  the  tow,  and  that  the  owners 
of  the  tow  were  proper  parties  to  the  action ;  but  he 
gave  leave  to  appeaL 

The  owners  of  The  Due  (VAumale  appealed. 

Scrutton,  K.C.y  and  Lewis  Nocul,  for  the  appt'llants. 
— ^This  case  is  not  within  the  rule.  The  rule  ooly 
applies  where  the  plaintiff  has  a  bond  fide  cause  of 
action  against  the  person  served  within  the  joritdic- 
tion.  If  the  owners  of  the  tug  and  the  owners  of 
the  tow  had  both  been  within  the  jurisdiotion,  the 
owners  of  the  tug  would  not  have  been  made  defend- 
ants, and  the  pUSntiffs  ought  not  to  be  allowed  to 
bring  the  foreign  o^vnfrs  of  the  tow  within  the 
jurisdiction  of  the  court  by  the  mere  device  of  adding 
the  owners  of  the  tug  as  defendants:  Witted  v. 
Galbraith,  41  W.  B.  395,  [1893]  1  Q.  B.  577  ;  see  also 
Williams  v.  Cartiuright,43  W.  B.  145,  [1895]  1 Q.  B.  142. 
Further,  the  collidoo  in  respect  of  which  the  action  is 
brought  occurred  out  of  the  jurisdiction,  and  in  such  a 
oase^  an  order  cannot  be  made  under  the  rule  for 
service  out  of  the  jurisdiction  on  foreign  defendants. 
It  was  held  under  the  rules  of  1875  that  in  sudi  a  case 
an  order  could  not  be  made:  Harris  v.  Owners  of 
Francania,  L.  B.  2  0.  P.  D,  173,  25  W.  B.  Dig.  209. 

Pickford,  K,0.y  and  Balloeh^  for  the  respondents, 
the  owners  of  The  Camrose^  were  not  called  upon. 

GoLLms,  M.B. — ^In  my  opinion  this  case  comes 
dearly  within  the  rule.  The  words  are  "  any  person 
out  of  the  jurisdiction''  who  "is  a  necessary  or 
proper  party  to  an  action  properly  brought  agsinst 
some  other  person  duly  served  within  the  juris- 
diction." The  criterion  is  not  whether  the  cause  of 
action  arose  within  the  jurisdiction,  but  whether  the 
other  person  has  been  duly  served  ^thin  the  jurisdic- 
tion. On  the  question  whether  tbe  owners  of  the  tug 
were  properly  made  defendants  I  entirely  agree  with 
Barnes,  J. 

Mathbw,  L.J.,  concurred. 

Appeal  dismissed^ 

Solicitors  for  the  appellants,  William  A.  Crump  c^ 
Son. 

Solicitsrs  for  the  respondents,  Thomas  Cooper  &  Co, 
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Todd  v.  North-Eastern  Bailway  Oo.  (a.) 

Pradiee  —  Costs  —  Taxation  —  Chancery    Division  — 
Apportionment— E,  S.  (7.,  1883,  ord.  65,  r.  2. 

Plaintiffs  in  an  a^ion  claimed  an  injunction  against 
defendants  restraining  them  from  interrupting  an  access 
to  t?ie  plaintiffs*  premises,  and  they  also  claimed  damages 
for  trespass.  Defendants  paid  £60  into  court  in  lieu  of 
damages  for  the  trespass.  Plaintiffs  failed  on  t?ie  first 
issttSt  and  accepted  the  sum  of  £60  paid  into  court  as 
satisfaction  of  the  second  issue.  The  court  dismissed  the 
first  part  of  the  action  unthotU  costs,  hut  the  defendants 
toere  ordered  to  pay  the  costs  of  the  second  part  of  the 
action.  The  taxing-master  allowed  the  plaintiffs  all  the 
general  costs  of  the  action^  so  far  as  related  to  the  issue 
upon  which  the  plaintiffs  were  successful.  The  defend- 
ants ohjeded  that  the  order  of  the  court  involved  an 
apportionment  of  the  general  coats  of  the  action,  and  that 
if  it  had  heen  intended  thai  the  plaintiffs  were  to  recover  the 
whole  of  the  general  coats  the  order  tffould  have  directed 
the  defendants  to  pay  the  plaintiffs  **  their  costs  of  this 
action  except  so  far  as  such  costs  have  "been  increased  by  the 
issue  upon  whidi  the  plaintiffs  have  been  unsucceisful.** 
The  taxing-master,  in  reply,  referred  to  the  addition  to 
ord,  65,  r.  2,  in  R,  8,  C,  1902,  and  stated  that  this  rule 
gave  effect  to  the  established  practice  of  the  King's  Bench 
Division, 

Hdd,  tJiat  tJie  effect  of  the  addition  to  ord,  65,  r.  2, 
was  to  give  the  judge  power  to  make  an  apportionment  of 
the  costs  in  the  action.  The  practice  in  the  Chancery 
Division  had  not  been  altered,  and  remained  as  it  was 
laid  down  in  Jenkins  v.  Jaokson,  39  W.  R,  242,  [1891] 
1  CA.  89. 

This,  was  a  summons  taken  out  by  the  defendants 
to  vary  the  taxing-master's  certificate  iu  the  above 
action. 

The  plaintifis  in  the  action  claimed  ao  injunotiou 
to  restrain  the  defendants  from  altering  the  level  of 
a  road  so  as  to  intercept  an  access  to  the  plaintiff*s 
premises,  and  also  damages  against  defendants  for 
entering  upon  the  plaintiff's  premiies  and  pulling  down 
part  of  a  walL 

The  plaintiffii  failed  to  obtaia  the  inj  auction,  but 
the  defendants,  having  paid  £60  into  court  in  lieu  of 
damages  claimed  by  plaintiff,  this  sum  was  accepted 
as  satisfaction. 

The  court  made  the  following  order:  **This  court 
doth  order  that  the  £60  paid  into  court  by  the 
defendants  in  satisfaction  of  the  cause  of  action 
stated  in  paragraph  8  of  the  statement  of  daim 
be  paid  out  to  the  plaintiffs  as  directed  in  the 
schedule  hereto,  and  it  is  ordered  that  the  defendants, 
the  North-Eastem  Bsilway  Co.,  do  pay  to  the  plain- 
tiffs their  costs  of  this  action  so  far  as  relates  to  the 
said  daim  stated  in  paragraph  8  aforesaid,  such  costs 
to  be  taxed  by  the  taxing-master.  And  it  is  ordered 
that  the  rest  of  the  plaintiffs'  action  do  stand  dis- 
missed ont  of  this  court  without  costs." 

Paragraph  8  referred  to  the  claim  against  the 
defendimts  for  trespass. 

The  taxing-master  allowed  the  plaintiffs  all  the 
general  costs  of  the  action  so  far  as  related  to  the 
issue  upon  which  the  plaintiff^  were  sucoessfuL  To 
this  the  defendants  objected  that  there  were  two 
issues  in  the  action,  in  respect  of  one  of  which  the 
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defendants  paid  £60  into  ooort  with  their  defenoe, 
whioh  sum  was  aooepted,  and  in  respect  of  the  other  of 
which  issues  the  action  was  dismissed.  The  order 
directed  the  defendants  to  pay  to  the  plaintiffs  their 
costs  of  this  action  so  far  as  relates  to  the  said 
claim  stated  in  paragraph  8  of  the  statement  of 
daim.  The  defendants  submitted  that  in  accordance 
with  the  settled  practice  of  the  Chancery  Division  an 
order  in  the  above  form  involved  an  apportionment 
of  the  general  costs  of  the  action.  If  it  had  been 
intended  that  the  plaintiff «  were  to  recover  the  whole 
of  the  general  costs,  the  order  would  have  directed 
the  defendants  to  pay  to  the  plaintiffs  "  their  costs  of 
this  action  except  so  far  as  such  costs  have  been 
increased"  by  the  issue  upon  which  the  plaintiffs 
were  unsuccefieful. 

In  support  of  their  contention  the  defendants  referred 
to  the  following  authorities,  in  whioh  the  distinction 
between  the  different  forms  of  order  was  clearly 
stated :  The  Annual  Practice  for  1903,  vol.  1,  p.  925  ; 
Pridmore's  Guide  to  Coats  (10th  ed.).  p*  55 ;  Seton's 
Judgments  and  Orders  (6th  ed.)>  ▼oL  1,  pp.  248  and 
264 ;  and  Jenkina  v.  Jack$on,  39  W.  E.  242,  [1891] 
1  Ch.  89.  B.  S.  C,  ord.  65,  r.  2,  as  altered  in  1902,  had 
made  no  change  in  the  practice  as  stated  in  Jenkins  v. 
Jackson. 

The  taxing-master  answered  these  objections:  "I 
have  come  to  the  conclusion  that  the  intention  of  the 
learned  judge  was  that  the  plaintiffs  should  have 
their  fall  costs  of  the  proceedings  they  took  to 
prosecute  the  claim  stated  in  paragraph  8  of  the 
statement  of  claim  on  which  they  were  successful. 
The  order  gives  the  plaintiff  their  costs  of  this  action 
BO  far  as  relates  to  this  particular  claim,  and  the 
remainder  of  their  action  is  dismissed  without  costs. 
The  defendants  get  no  costs  of  the  other  issue  (on 
which  they  succeeded),  so  that  there  is  no  set  off,  as 
was  the  case  in  Jenkins  v.  Jackson*  I  think,  therefore, 
that  under  the  actual  wording  of  the  order  the 
plaintiffs  are  entitled  to  their  costs  as  if  their  action 
had  been  limited  to  the  daim  on  whioh  they  suc- 
ceeded. If  I  am  right,  no  question  of  the 
apportionment  of  the  general  costs  of  tiie  action 
arises.  All  charges  relating  to  the  claim  on  which  the 
plaintiffifailedhave  been  excluded  in  the  taxation.  But 
on  the  subject  of  the  effect  of  the  addition  to  ord.  65, 
r.  2,  made  by  the  Bules  of  the  Supreme  Court,  January, 
1902, 1  may  point  out  that  the  addition  was  expressly 
made  for  the  purpose  of  giving  effect  to  the  estab- 
lished practice  in  the  King's  Bench  Division  as  laid 
down  in  Sparrow  v.  Hill,  29  W.  E.  490,  7  Q.  B.  D. 
362,  and  Jones  v.  Curling,  32  W.  B.  651,  13  Q.  B.  D. 
262,  and  to  alter  the  Chancery  practice  stated  in 
Jenieins  v.  Jackson,  the  case  referred  to  in  the  object- 
tions.  It  was  strongly  urged  by  Bowen,  L.  J.,  in  that 
case  that  there  should  be  one  and  the  same  practice 
in  both  Divisions,  and  the  new  rule  was  passed  with 
the  intention  of  giving  a  partv  who  had  succeeded 
on  one  out  of  two  or  more  of  nis  daims  the  generid 
costs  of  the  action,  and  to  do  away  with  the  necessity 
for  the  taxing-master  apportioning  such  g^eral  costs 
— in  other  words,  to  make  the  Chancery  practice  con- 
form to  that  which  has  long  been  the  practice  in  the 
King's  Bench  Division— I  lukve  disallowed  the  objec- 
tion." 

The  addition  to  ord.  65,  r.  2,  referred  to  above  is  as 
fcdlows :  "  And  an  order  giving  a  party  costs,  except 
BO  far  as  they  have  been  occasioned  or  incurred  by  or 
relate  to  some  particular  issue  or  part  of  his  proceed- 
ings shall  be  read  and  construed  as  excluding  only 
the  amount  by  which  the  costs  have  been  increased 
by  such  issue  or  proceedings,  but  the  court  or  judge, 
if  the  whole  costs  of  the  action  are  not  intended  to 
be  given  to  the  party,  may,  wherever  practicable,  by 
the  order  direct  taxation  of  the  whole  costs  and  pay- 


ment of  such  proportion  thereof  as  the  court  or  judge 
shall  determine." 

Mark  Bomer,  for  the  defendant,  referred  to  the  case 
of  Jenkins  v.  Jackson, 

Frank  Doddf  for  plaintiff. 

Farwell,  J. — 1]»  my  opinion  the  taxing-master  is 
vnroog  in  the  construction  he  has  put  on  the  addition 
to  ord.  65,  r.  2.  The  practice  in  the  Chancery 
Division  is  well  known,  and  is  stated  in  Jenkins  ▼. 
Jackson,  and  that  has  remained  the  practice  down  to 
the  present  time,  unless  the  addendum  to  ord.  65,  r. 
2,  has  altered  it.  I  am  unable  to  And  anything  in 
that  rule  which  has  altered  the  practice.  It  is  said 
that  the  words  *'the  court  or  judge  •  •  •  may 
.  .  .  direct  taxation  of  the  whole  costs  and  pay- 
ment of  such  proportion  thereof  as  the  court  or  judge 
shall  determine"  have  affected  the  practice  of  the 
oourt.  In  my  opinion,  the  object  of  tiiis  addition  is 
plain.  It  was  doubted  whether  a  judge  had  power 
to  avoid  the  expense  and  trouble  of  an  apportionment 
of  each  item  of  costs  by  the  taxing-master.  This 
addition  was  put  in  to  remove  tliat  doubt.  It  is 
better  that  the  judge  should  make  an  apportionment 
of  the  costs  when  the  matter  is  fresh  in  his  mind,  and 
that  liberty  be  allowed  him  to  give  fractional  shares 
iu  the  costs,  as  was  done  by  Kekewich,  J.,  in  In  re 
Pollard,  (1902)  W.  N.  49,  and  by  myself  in  Bourne  v. 
Swan  &  Edgar,  ante,  p.  213,  [1903]  1  Ch.  211.  The 
taxing-master  has  put  a  wrong  construction  on  the 
rtde,  and  the  matter  must  go  back  to  him. 

Solidtor  for  the  defendants,  A,  Kaye  Butterworth. 

Solicitor  for  the  plaintiffs,  Nash,  Field,  &  Co,,  for 
W*  M,  Fyhus  &  Son,  Newcastle- on -Tyne. 


In  re  HARROGATE  Estates  (Limited),  (a.) 

Company —  Deherdare —  Registration  —  Companies  Act, 
1900  (63  &  64  Vict.  c.  48),  a.  14. 

The  registration  under  sub-section  4  of  section  14  of 
the  Companies  Act,  1900,  of  the  particulars  therein  men- 
tioned  protects  the  whole  of  the  series  of  debentures  in 
respect  of  which  such  registration  is  effected,  <U  whatever 
time  such  debentures  are  issued,  provided  they  be  not 
issued  more  than  twenty-one  days  before  sucJi  registra- 
tion. 

The  meaning  of  section  14  of  the  Companies  Act,  1900, 
discussed. 


On  the  18th  of  November,  1901,  resolutions  i 
passed  creating  a  series  of  150  debentures  of  £100 
each ;  each  detoiture  itself  contained  a  charge. 

On  the  13th  of  December  a  trust  deed  was 
executed  for  securing  the  issue,  whioh  also  contained  a 
charge. 

On  the  31st  of  December  the  trust  deed  and 
ninety-nine  debentures  actually  issued  up  to  that  date 
were  sent  in  for  registration. 

The  particulars  sent  in  were  (ai  was  held  by 
Buckley,  J.)  sufficient  to  comply  with  section  14, 
sub-section  4,  of  the  Companies  Act,  1900,  save  that 
the  date  of  the  resolution  was  wrongly  given  as  the 
13th  of  December. 

Further  debentures  subsequently  issued  were  snb- 
sequenUy  carried  in  for  registration,  and  on  the  1st  of 
January,  1903,  forty  debentures  were  sent  in  for 
registration,  of  whidi  ten  had  been  issued  to  the 

(a.)  Beported  by  L.  W.  Byrne,  Esq.,  Barrister-at- 
Law. 


Vol.  lit. 
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sabscriben  within  the  preceding  twenty-one  days,  but 
mora  than  twenty-one  days  had  elapsed  since  the 
isine  of  the  remuning  30. 

Tbe  registrar  refused  to  register  the  thirty  deben- 
tures last  mentioned. 

This  was  a  motion  under  section  15  of  the  Com- 
panies Act,  1900,  asking  for  (i.)  an  extension  of  the 
time  for  registering  these  thirty  debentures  (if 
neoessary).  and  (ii.)  the  rectification  of  the  mistake 
above-mentioned  as  to  the  date  of  the  resolution. 

Mattgham,  for  the  applicants. 

Fulton  Carr,  for  the  trustees  of  the  debenture  trust 
deed. 

BT70KLEY,  J.,  made  an  order  rectifying  the  mistake 
as  to  tbe  date  of  the  resolution,  and  in  dealing  with 
the  application  for  extending  the  time  for  registra- 
tion, said:  The  frequency  of  applications  for  an 
extension  of  time  for  registering  securities  under 
section  15  of  the  Companies  Act,  1900,  makes  it 
desirable,  in  my  opinion,  to  express  my  view  of 
the  true  construction  of  section  14  of  that  Act. 
The  relevant  events  are  commonly  as  follows — 
(1)  The  company  passes  a  resolution  and  thereby 
resolves  to  issue  debentures  or  to  execute  a  trust 
deed  securing  debentures;  thera  is  no  charge 
created,  only  an  intention  expressed  to  thereafter 
gi?e  a  diarge.  (2)  Either  (a)  debentures  are  issued — 
that  is  to  say,  money  is  paid  to  the  company  and  an 
instrument  under  the  company's  seal  is  handed  tx>  the 
person  making  the  payment ;  or  (()  a  trust  deed  is 
executed  for  securing  a  series  of  debentures,  and  a 
charge  is  thereby  expressed  to  be  given  to  the  trustees 
to  secure  tmrna  to  be  thereafter  advanced  upon  deben- 
tures, and  debentujres  are  subsequently  issued  to 
persons  who  mi^e  a  money  payment  ana  thereupon 
lieoome  entitled  to  fi  charge.  (3)  Some  instrument 
or  particulars  are  sent  in  for  registration. 

The  question  is  w!bether  when  such  instrument  and 
partioi^rs  are  so  oent  in  the  twenty-one  days  in 
section  14,  sub-section  1,  have  run. 

Sub-sections  1,  2,  and  3  deal  with  a  case  in 
which  a  charge  ia  created  in  favour  of  a  person, 
either  (i.)  named,  in  the  debenture  or  (ii.)  who 
can  be  named  because  he  is  the  bearer  of  the 
debenture,  who  be<3omes  entitled  to  the  charge.  The 
twenty-one  days  rransfrom  the  date  at  which  a  person 
so  becomes  entitled;  sub-section  1  speaks  of  the 
creation  of  a  char^;e  and  of  a  '*  security  thereby  con- 
ferred " ;  sub-section  3  speaks  of  '*  charges  created  " 
and  registration  of  ''the  names  of  the  .  .  • 
persons  entitled  to  the  charge  '* ;  sub-section  2  desls 
with  property  abroad  in  respect  of  which  "  further 
proceedii^(s  may  be  necessary  to  make  ...  a 
charge  valid  and  <  effectual  according  to  the  law  of 
the  country  in  which  such  property  is  situate,*'  and 
makes  registration  of  *'  a  deed  purportizig  to  specifi- 
cally charge  such  property  "  sufficient.  The  twenty- 
one  days  mentioned  in  sub-section  1  run,  not  from 
the  resolution,  but  from  the  date  at  which  the  charge 
was  created  in  faTOur  of  a  person  entitled  to  its 
benefit. 

Sub-section  4  contains  a  proviso  allowing  a 
diflPerent  course  to*  be  pursued;  where  a  series  of 
debentures  is  created  (whetiier  accompanied  hj  a 
covering  deed  or  n.ot)  the  Act  allows  the  registration, 
not  of  the  charge*,  but  of  the  resolution  creating  the 
series  and  (if  there  be  one)  of  the  covering  deed, 
which  does  not  necessarily  **  create"  but  may  only 
"  define  "  the  sec*arity.  At  the  date  of  registration 
that  deed  may  secure,  not  advances  actually  made, 
but  advances  to  be  Luade  if  anyone  takes  up  the 
debentures;  registratit^n  duly  made  under  sub- 
section 4  will  protect  dUsbentures  subsequently  issued. 


notwithstanding  that  the  charge  contained  in.  such 
debentures  or  given  by  the  covering  deed  has  not 
arisen  at  tiie  date  of  registration,  and  will  not  arise 
until  the  issue  of  the  debentures.  No  period  of 
twen^-one  da^s  from  the  date  of  the  resolution  or 
covering  deed  is  mentioned  in  sub-section  4 ;  this  is 
still  governed  by  sub-section  1,  and  the  registrar 
ought  to  register  under  sub-section  4  at  any  time, 
irrespective  of  the  date  of  the  resolution  or  of  the 
covering  deed.  Such  registration  will  protect  all 
debentures  subsequently  issued  and  all  deben- 
tures issued  not  more  than  twenty-one  days 
before  registration,  but  will  not  protect  debentures 
issued  at  an  earlier  date.  In  sub-section  4  the  words 
"  debentures  containing  any  charge  "  are  equivalent 
to  "debentures  having  the  benefit  of  a  charge." 
The  case  in  which  a  charge  is  contained  in  the 
covering  deed  only,  and  not  repeated  or  extended  by 
the  debentures,  is  within  this  sub-section. 

Sub-section  5  relates  to  cases  where  raglstration 
has  been  made  under  sub-section  4,  and  provides  that 
the  registrar  may  be  required  to  "  register  the  date 
and  amount  of  any  particular  issue,"  but  this  is  not 
essential  to  the  validity  of  the  debentures. 

Sub-section  6  relates  to  a  certificate  which  the 
registrar,  of  course,  cannot  give  until  the  registration 
has  been  e£Pected.  It  nevertheless  provides  for  a  copy 
of  the  certificate  being  endorsea  on  every  deben- 
ture tiie  payment  of  which  is  secured  by  the  charge. 
This  is  consistent  with  the  interpretation  above  given 
of  sub-section  4. 

As  regards  the  certificate  itself,  it  assumes  a  different 
form  according  as  the  registration  is  made  under  sub- 
sections 1,  2,  and  3  or  sub-section  4 ;  if  under  sub- 
sections 1,  2,  and  3,  it  will  be  a  certificate  of  the 
registration  of  the  particular  mortgage  or  charge 
ragistered ;  if  under  sub-section  4,  the  registrar  ought 
to  certify  that  the  particulars  required  by  that  sub- 
section have  been  registered,  inserting  the  relevant 
particulars  for  each  case.  If  tiiat  registration  is  made 
under  sub-section  4  it  is  unnecessary  that  each 
particular  debenture  should  be  registered  within  the 
twenty-one  days  mentioned  in  sub-section  1.  In  this 
case  no  further  registration  was  required  if  the  regis- 
tration under  sub-section  4  has  been  properly  made, 
as  will  be  the  case  if  the  mistake  as  to  the  date  of  the 
resolution  is  corrected. 

I  do  not  propose  to  make  any  order  extending  the 
time  for  registration  as  in  my  opinion  no  such  order 
is  required.  I  think  the  parties  are  at  liberty  to  carry 
in  before  the  reg^trar  under  sub-section  5  a  memor- 
andum in  such  form  as  he  thinks  right  giving  the 
Sarticulars  under  sub-section  5  and  identifying  these 
ebentures  as  part  of  those  already  protected  by  the 
original  registration  under  sub-section  4. 

Solicitors,  Metcalfe,  Birkett,  &  BowlaU;  ChldHng  & 
Philips. 


Chan.  Div.  1 
Joyee,  J.    f 


Jan.  28. 


Li  re  Undbewood. 
In  re  Bowles. 
U.  V.  W.  (a.) 
Practice — Writ  ne  exeat    regno — Non-compliance    hy 
trustee  with  order  to  pay  money  into  court — Evidence 
of  actual  receipt-^Debtora  Act,  1869  (32  &  33  Vict.  c. 
62),  8.  4  (3). 

T?ie  circumstances  under  which  the  court  will  allow  a 
writ  ne  exeat  regno  to  issue  must  he  such  as  would 

(a.)  Beported  by   Alan    C.   Nbsbitt,    Esq., 
Barzister-at-Law. 
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jvMfy  the  %89ue  of  a  writ  ofaUachmenf,  and  in  cMUion 
the  evidence  <u  to  tJie  intention  of  the  defendant  io  leave 
the  country  muet  he  direct  and  unequivocal. 

This  action  hud  been  oommenoed  for  the  adminis- 
tration of  the  estates  of  the  two  above-named 
deceased  persons,  and  for  the  apoointment  of  a  new 
trostee  of  the  will  of  M.  A.  Underwood,  and  for 
accounts  and  inquiries. 

The  usual  decree  having  been  pronounced,  the 
master  by  his  certificate  found  that  there  remained 
due  from  the  defendant  W.,  first,  a  sum  of  £188  odd 
in  respect  of  rents  and  profits  of  the  real  estate  of 
J.  H.  Bowles,  deceased,  and  received  by  him  as 
trustee  thereof;  secondly,  a  sum  of  £153  odd  in 
respect  of  personal  f  state  received  by  him  as  the 
executor  of  M.  A.  Underwood;  thirdly,  a  sum  of 
£122  odd  in  respect  of  the  rents  and  profits  of  the 
real  estate  of  M.  A.  Underwood  and  received  by  him 
as  trustee  of  her  will ;  and  lastly,  a  sum  of  £288  odd 
received  by  him  duriog  the  lifetime  of  M.  A.  Under- 
wood, and  had  and  received  to  her  use.  The  evidence 
upon  which  the  matter  so  found  consisted  of  the 
accounts  submitted  by  W. 

By  the  order,  dated  the  16fch  of  December,  1902, 
made  on  further  consideration  of  the  action,  the 
defendant  W.  was  ordered  on  or  before  the  20th  of 
December,  1902,  or  subsequenUy  within  four  days 
after  service  of  the  order  on  him,  to  lodge  in  court  to 
the  credit  of  the  action  the  four  suuis  so  certified  to 
be  due.  A  copy  of  the  order  was  duly  served  upon 
him  on  the  20th  of  January,  1903,  together  with  the 
paymaster's  directions  as  to  lod|;ment.  This  order 
remained  unoomplied  with,  and  it  being  understood 
that  W.  iatended  to  sail  for  Canada  on  the  29th  of 
January  for  a  wedding  tour  of  indefinite  duration, 
notice  of  motion  was  served  to  restrain  his  departure. 

The  only  evidence  of  intention  was  an  affidavit  of 
information  and  belief  by  a  solicitor  deposed  to 
''from  information  given  to  me  by  several  persons 
who  are  intimately  acquainted  with  the  defendant, 
and  who  have  obtained  tnair  knowiedt(e  either  directly 
or  indirectly  from  the  defendant  himself,  but  who 
decline  to  depose  to  these  facts  or  to  allow  me  to  use 
their  names  as  informants." 

J.  O.  Wood,  for  the  motion. — ^The  evidence  of 
intention  to  leave  the  country  is  sufficient  although 

indirect :  CoUinaon  v. ,  18  Ves.  353.     As  regards 

evidence  of  ''actual  receipt'*  by  the  defendant,  the 
case  of  In  re  Feweter,  Herdman  v.  Feweter^  [1901] 
1  Oh.  447,  49  W.  B.  Dig.  180,  is  against  me,  but 
that  was  a  case  of  attachment  and  not  of  ne  exeat. 

He  also  referred  to  Colvereon  v.  Bhomfield,  33  W.  B. 
889,  29  Oh.  D.  341. 

Joyce,  J. — ^This  is  an  application  of  a  most  unusual 
kind,  and  I  should  certainly  never  allow  a  vmt  ne 
execU  regno  to  issue  unless  I  were  positive  I  was  right 
in  doing  so.  In  the  present  case  I  am  not  satisfied  with 
the  nature  of  the  eviaence  furnished  of  the  defendant's 
intention  to  leave  Bngland,  and  further  than  tliat, 
I  am  by  no  means  certain  that  this  money  has  ever 
been  "  in  his  possession  or  under  his  control "  within 
the  meaning  of  the  exception  in  section  4  (3)  of  the 
Debtors  Act,  1869.  Tbare  is  no  strict  evidence  to 
show  that  the  defendant  ever  actually  received  this 
money,  and  the  same  considerations  aoply  as  in  the 
case  of  In  re  Feweter,  which  was  a  case  I  decided  my- 
seU.  I  shall  decline  to  go  behind  that  decision,  and 
and  as  upon  this  evidence  under  other  dronm- 
■tances  a  writ  of  attachment  would  not  be  granted, 
so  no  case  is  here  shown  for  the  issue  of  a  writ 
ne  eaoeat  regno.    The  writ  cannot  go. 

Writ  reused. 

SoliditoES,  Nuuey  &  FeOowee. 


Later  in  the  same  day  the  appUoatioa  was  renewed 
before  the  Oourt  of  Appeal  (Oollins,  M.B.,  and  Bomar 
and  Oozens  Hardy,  L.JJ.} 

J.  G.  Woody  for  the  motion. 

The  OouBT  refused  the  application  upon  grounds 
similar  to  those  upon  which  Joyce,  J.,  based  the  above 
decision. 


(Wnght,  J.)  J 

BliOBE  V.  QnTLlia  AND  Anotheb.  (a.) 
Landlord  and  tenant— Lease — Power  given  to  leeeee  to 

determine    leaee   on    notice -- Lessor* a    remedies  for 

antecedent  breaches  of  covenant  to  repair  not  reserved — 

Liability  of  lusee. 

By  an  indenture  of  lease  for  fourteen  years  it  was 
provided  that  the  lessees  mighty  upon  giving  six  monihs* 
previous  notice  in  writing^  determine  the  lease  at  the  end 
of  the  first  seven  years,  and  that  in  such  case  the 
*'  indenture  and  every  clause^  matter,  and  thing  "  therein 
contained  should  upon  the  expiration  of  the  notice  •'  cease 
and  determine  and  be  void.**  The  lease  did  not  contain 
any  proviso  that  the  exercise  by  the  lessees  of  their  power 
to  determine  should  be  subject  to  the  lessor's  rights  and 
remedies  for  existing  breaches  by  the  lessees  of  the 
covenants.  The  lessees  duly  determined  the  lease  al  the 
end  of  the  seven  years  and  left  the  premises  out  of  repair. 

Held,  that  the  lessor  was  entitled  to  sue  the  lessees  upon 
the  covenant  to  repair  contained  in  the  lease,  on  their 
determining  the  lease  under  their  above  power,  notwith" 
standing  that  no  such  right  was  expressly  reserved. 

Point  of  law  raised  on  the  pleadings. 

In  this  case  the  action  was  brought  by  a  lessor 
against  lessees  to  reoover  daDiages  for  breach  of 
covenant  to  repair. 

From  the  pleadings  it  appeaL<ed  that  the  plaintiff 
granted  to  the  defendauts  a  lease  of  a  dwelling-house, 
36,  Brompton-iquare,  for  the  term  of  fourteen  years, 
from  the  25th  of  March,  1895. 

The  lease  contained  the  usual  covenant  by  the 
lessees  to  repair  and  deliver  up  the  premises  in  good 
repair,  and  it  also  ccmtained  a  proviso  giving  to  the 
lessees  power  to  determine  the  lease  at  the  end  of  the 
first  seven  yean  on  giving  six  «*lendar  months' 
previous  notice  in  writing,  and  ia  such  case  it  was 
provided  that  "this  present  indenture  and  every 
clause,  matter,  and  thing  thereio.  contained,  shall, 
upon  the  expiration  of  the  said  notice,  cease  and 
determine  and  be  void,  anj^thuig  hereinbefore  con- 
tained to  the  contrary  notwithstanding." 

There  was  no  provision  in  the  de  ed  that  the  exercise 
by  the  lessees  of  the  power  to  d  determine  the  lease 
should  be  subject  to  the  Innor's  lights  and  remedies 
for  existing  breaches  by  the  lessees  of  the  covenant  to 
repair. 

The  defendants  terminated  the  lease  at  the  end  of 
the  first  seven  years  by  g^tving  six  months'^  notice, 
and  they  gave  up  the  premises  without  having  done 
any  repairs. 

On  the  plaintiff  brioginr  his  action  for  breach  of 
the  covenant  to  repairTxhe  defendants  by  their 
defence  pleaded  that  upon  tiie  de\termination  of  the 
lease  they  were  exoneiatied  and  diioharged  from  all 
liability  under  the  covenants. 

The  question  of  law  raised  by  the  defenoe  was 
ordered  to  be  tried  first. 

W*  Stewart,  for  tlie  plaintiff. 

(o.)  Beported  by  B.  G.  STiLL^fnEUL»  Bsq**  Baniiter- 
at^Law.' 
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Franhau,  for  the  defenduits. — Upon  the  expiration 
of  the  notice  determining  the  lease  the  covenants 
became  void,  and  therefore  the  covenant  to  repair  conld 
not  be  sued  upon*  It  is  nsoal  in  leases  when  power  is 
given  to  the  lessee  to  determine  the  lease  at  the  end  of 
seven  or  fourteen  years  to  provide  that  such  determina- 
tion shall  be  subject  to  the  rights  and  remedies  of  the 
lessor  for  or  in  respect  of  any  rent  in  arrear  or  any 
breach  of  any  of  the  lessee's  covenants:  see 
Piideaux's  Precedents  in  Oonveyanoing  (17th  ed.^, 
p.  66,  and  Key  &  Elphinstone's  Precedents  in 
tlonveyancing  (7th  ed.),  p.  714.  No  such  proviso  was 
inserted  in  the  present  lease.  Upon  the  expiration  of 
the  notice  it  was  provided  that  everything  in  the 
indenture  should  become  void,  and  no  provision  was 
inserted  preserving  the  rights  of  the  lessor  in  respect 
of  any  antecedent  breach  of  any  covenant  or  condition 
contained  in  the  deed.  The  omission  to  do  so  gives 
the  defendant  in  this  case  a  good  defence  to  the 
action.  Bartahome  v.  WaUon,  4  Bing.  N.  0.  178,  is 
distinguishable  from  this  case.  There  the  covenants 
were  not  aflfected  by  the  re-entry,  and  it  was  held  that 
an  action  of  covenant  lay  for  rent  accruing  before  a 
re-entry  for  a  forfeiture  notwithstanding  tliat  the 
lessor  under  such  re-entry  was  to  have  the  premises 
again  <*  as  if  the  indenture  had  never  been  made.*' 

Wbiqht,  J.— In  my  opinion  the  point  raised 
by  the  defence  cannot  be  supported.  I  do  not 
suppose  for  a  moment  that  the  parties  to  this 
deed  ever  intended  that  the  liability  of  the  lessees 
to  pay  damages  for  breaches  already  committed 
by  them  of  the  covcmant  to  repair  should'  be  put  an 
end  to  merely  by  the  exercise  by  the  lessees  of 
the  power  given  them  to  determine  the  lease  at 
the  end  of  leven  years.  To  hold  so  would 
be  contrary  to  common  sense,  ffartahome  v. 
WaUon  sufficiently  decides  this  point.  In  that  case 
Tindal,  G.J.,  said :  '*  It  would  be  a  singular  construc- 
tion to  hold  that  to  an  action  for  rent  on  an 
instrument  under  seal,  the  lessee  or  assignee  may 
plead,  not  payment,  but  that  the  lessor  entered  for 
non-payment;  in  other  words,  may  deprive  the 
lessor  of  his  rent  because  he  declines  to  submit  to  any 
further  loss.  Tne  argument  would  apply  equally  to 
covenant  for  repairs,  or  other  services  to  be  rendered 
by  the  lessee,  and  is  so  unreasonable  that  it  cannot  be 
u^eld."  There  must  be  judgment  for  the  plaintiff. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff,  (MU  &  Child. 

Solicitor  for  the  defendants,  A.  J*  Adams. 


Ctoutt  Of  flvveaU 


rl 


Prom  Su  B.  Uiv, 
Earl  of  Halsbury,  L.C.,  Lord  Alver-  \        Feb.  19. 
stone,  L.O.J.,  and  Sir  F.  Jeune,  P 

BozsoN  V.    Ths    Hbban    Distbiot    Oottnoil    of 
Altbikgham.  (a.) 

Pradiice— Appeal — Order  whether  final  or  interlocutory 
— Order  to  try  preliminary  qaettMn  of  liability — 
Action  diamieeed-- Appeal  to  Court  of  Appeal — Bvlee 
of  the  Supreme  Courts  ord,  58,  rr,  3  and  15. 

In  an  action  for  breach  of  contract  the  judge  at 
chamber e  made  the  following  order :  **  Itis  ordered  tluxt 
the  eution  be  transferred  to  the  non-jury  listm    Questions 

(a.)  Reported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law, 


of  liahility  and  breach  of  oontract  onHy  to  be  tried.  Bed 
of  case  {if  any)  to  go  to  the  official  referee,*^ 

At  the  trial  the  judge  made  an  order  dismissing  the 
action  on  tJ^  ground  that  there  was  no  binding  contractf 
and  judgment  was  entered  for  the  defendants.  From 
this  order  the  plaintiff  appealed. 

Held,  that  the  appeal  must  be  treated  as  an  appeal  from 
a  final  order y  and  not  as  from  an  interlocutory  order. 

Salaman  v.  Warner,  39  W.  R.  547,  [1891]  1  Q.  B. 
734,  not  followed. 

Shubrock  v.  TofneU,  30  W.  R  740,  9  Q.  B.  D.  621, 
preferred. 

This  was  an  appeal  by  the  plaintiff  from  an  order 
made  by  Wills,  J. 

The  action  was  brought  by  the  plaintiff,  a  con- 
tractor, against  the  defendants  for  damages  for  breach 
of  contract 

On  the  29th  of  January,  1902,  tha  following  order 
was  made  by  the  judge  in  chambers :  ''It  is  ordered 
that  the  action  be  transferred  to  the  non-jury  list 
Questions  of  liability  and  breach  of  contract  only  to 
be  tried.  Best  of  case  (if  any)  to  go  to  the  official 
referee." 

On  the  6th  of  March,  1902,  the  case  came  before 
Wills,  J.,  at  Manchester,  when  the  learned  judge 
made  an  order  dismissing  the  action  on  the  ground 
that  there  was  no  bindmg  contract,  and  upon  that 
order  judgment  was  subMquently  entered  for  the 
defendants. 

From  this  order  the  plaintiff,  on  the  3rd  of  May, 
1902,  gave  notice  of  appeal. 

[On  the  case  being  called  on  counsel  for  the 
defendants  raised  a  preUmiuary  objection.] 

Fickford,  K.C.  {Langdon  with  him),  for  the 
defendants. — ^This  appeal  is  from  an  interlocutory 
order,  and  is  therefore  out  of  time,  as  notice  should 
have  been  given  within  fourteen  days  from  the  date  of 
the  order.  This  case  is  covered  by  Salaman  v. 
Warner,  39  W.  B.  547,  [1891]  1  Q.  B.  734. 
In  that  case  a  point  of  law  had  been  raised 
on  the  pleadings  and  the  judge  at  chambers 
ordered  that  the  point  should  be  set  down  for  argu- 
ment and  disposed  of  before  the  trial,  and  the 
Divisional  Court,  after  argument,  ordered  that  the 
action  should  be  dismissed.  Thereupon  the  pUintiff 
gave  a  foar  days'  notice  of  appeal  as  from  an  inter- 
locutory order,  and  the  Court  of  Appeal,  on  a  pre- 
liminary objection  being  raised  that  the  notice  of 
appeal  should  have  been  a  fourteen  days'  notice,  the 
order  being  a  final  order,  held  that  the  order  was  not 
a  final  order  within  ord.  58,  r.  3.  Lord  Esher, 
M.B.,  in  tiie  course  of  his  judgment,  in  speak- 
ing of  the  order,  said  the  question  whether  the  order, 
for  the  purpose  of  giving  notice  of  appeal  under  the 
rules,  was  final  or  not  must  depend  on  what  would  be 
the  result  of  the  decision  of  the  Divisional  Court  in  that 
case,  assuming  it  to  be  given  in  favour  of  either  of 
the  parties.  *'  If  tiieir  (ucision,  whichever  way  it  is 
given,  will,  if  it  stands,  finally  dispose  of  the  matter 
in  dispute,  I  think  that  for  the  purposes  of  these  rules 
it  is  final.  On  the  other  hand,  if  their  decision,  if 
given  in  one  way,  will  finally  dispose  of  the  matter  in 
dispute,  but  if  given  in  the  other,  will  allow  the 
action  to  go  on,  then  I  think  it  is  not  final,  but 
hiterlocutory."  That  exactly  meets  the  present  case. 
If  the  decision  in  the  present  case  had  been  in  favour 
of  the  plaintiff  it  would  not  have  finally  disposed  of 
the  matter  in  dispute,  because  the  case  would  then 
have  had  to  go  to  the  official  referee.  The  order 
made  by  the  learned  judge  is  therefore  an  inter- 
locutory one.    The  principle  laid  down  in  ScUaman  v* 

Warner  is  affirmed  in  the  case  of  In  re  Herbert  BetveSf 
50  W.  B.  252,  [1902]  1  Ch.  29.  There  is,  however, 
the  earlier  case  of  Shubrook  v.  TufneU,  30  W.  B.  740, 
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d  Q.  B.  D.  621,  fo  which  the  attention  of  the  court 
ought  to  be  drawn,  for  nndoubtedly  it  is  diffionlt 
to  reoonoile  it  with  Saiamcm  v.  Warner^  in  whioh 
oase  it  doet  not  appear  to  have  been  referred  to. 
In  Skuhrook  ▼.  Tu/ndl  an  arbitrator,  under  an  order 
of  reference,  stated  a  oaae  for  the  opinion  of  the  ooort, 
which  poTided  that,  if  the  opinion  of  the  court 
ahonld  oe  one  way,  the  case  was  to  be  referred  bade  to 
the  arbitrator ;  if  the  other  way,  judi^ment  was  to  be 
entered  for  the  defendant.  The  Divisional  Court 
decided  in  favour  of  the  plaintiffs  and  referred  the 
case  back  to  the  arbitrator.  On  appeal  the  Oourfc  of 
Appeal  (Jessel,  M.B.,  and  Lindl«»y,  L.J.)  held  that 
the  order  was  a  final  one.  Salaman  ▼.  Warner,  how- 
ever, has  always  been  followed. 

Montoffue  Lush,  K,0.  (Jf.  MacnagTUen  with  him), 
for  the  plaintiff,  was  not  called  on. 

The  Earl  of  Halsbttby,  li.0.— I  prefer  to  follow 
the  earlier  case  of  Shuhrook  v.  Tu/nell.  I  think  tiiat 
this  is  an  appeal  from  a  &ial  order,  and  that  the 
notice  of  appeal  was  therefore  given  in  time* 

Lord  Alybbstone,  L.C.  J.  —  I  agree.  In  my 
opinion  thA  real  test  whetiier  an  order  should  be 
considered  final  or  interlocutory  is  this — if  the  order, 
as  made,  finally  determines  the  rights  of  the  parties, 
it  ought  to  be  treated  as  final  for  all  purposes ;  if,  on 
the  otiier  hand,  further  proceedings  are  necessitated, 
the  order  ought  to  be  treated  as  interlocutory. 

Sir  Fbanois  Jsuins,  P. — ^I  am  of  the  same  opinion. 

The  appeal  was  then  heard  on  the  merits  and  dis- 
missed. 

Ohfection  overruled;  appeal  dismieeed. 

Solicitor  for  the  plaintiff;  G,  J,  Fowler,  for  Grundy, 
Lamh,  &  Grtmdy,  Manchester. 

Solicitors  for  the  defendants,  Bohbina,  Billing,  A  Co., 
lot  NichdUe,  HarrU,  dh  IdndaeU,  Manchester. 


Prom  Chan.  Div.  1  ^^^^  a  t  i  a  Q>t . 

(Vaughan  Williams,  Stirling  and  ( '^®^-  ?;  V  ^2'      ' 
Ooaens-Hardy,  L.JJ.)  )  ^^^'  ^• 

BsmniTT  V.  Sroirs.  (a.) 

Vendor  and  purehaaer—ConditionB  of  eale— Wilful 
de/auU  —  Form  of  convejfonoe  —  ffoneet  mistake — 
InUreit — Vefidar  in  poeseeaion—AccouTd  of  renU  and 
proJUa  noionthe  footing  of  wilful  defauU^Occupation 
rent—Lo»$e$  incurred  hy  vendor  in  carrying  on 
hutineae. 

A  conlrad  provided  tliat  interest  sJiould  he  paid  on  the 
purchase-money  if  tJie  completion  were  delayed  from  any 
cause  Uher  than  the  ufUful  default  of  the  vendors.  The 
vendors  insisting  on  the  insertion  of  a  particular  clause 
in  the  ccnveyarice,  the  purchaser  brought  an  action  and 
obtained  judgm/ent  for  specific  performance. 

Held,  by  Stirling  and  Oozens-Hardy,  L.  JJ.  (Vaughan 
Williamfl,  L.  J.,  diss«>ntiente)  that  the  purchaser  was  liable 
to  pay  interest  on  the  purchase-money. 

My  Stirling,  LJ.— TAe  persistence  of  the  vendors  in 
having  the  clause  inserted,  though  arising  out  of  an 
honest  mistake  on  their  part,  amounted  to  wilful  default 
within  tTie  contract,  but  the  real  cause  of  the  delay  in 
completion  having  been  the  inability  of  the  purchaser  to 
find  the  purchase-^money,  he  was  not  thereby  relieved  from 
his  liabuityfor  interest. 

By  Oozena-Hardy,  KJ. — The  vendors  had  not  been 
guUiy  of  wilful  default  within  the  meaning  of  the 
WHtraet. 

(a.)  Beported  by  J»  I.  SnBUirQ,  Esq.,  Barrister- 
at-Law. 


By  Vaughan  WilU<imi»  L.J. — The  vendors  had  been 
guilty  of  wilful  default  unthin  the  meaning  of  the 
contract,  and  had  thereby  become  disentitled  to  any 
interest. 

Decision  of  Buckley,  J.  (50  W.  B.  118,  [1902]  1  Ch. 
226),  affirmed. 

This  was  an  appeal  from  a  dedsion  of  Buckley,  J. 
(reported  50  W.  B.  118.  [1902]  1  Oh.  226). 

By  an  agreement  dated  the  26th  of  September, 
1898,  the  defendants  agreed  to  sell  to  the  plaintiff  the 
Stoneleigh  estate,  near  Epsom,  for  £75,000,  of  which 
£1,000  was  to  be  paid  immediately  as  a  deposit,  and 
the  balance  on  the  2ad  of  January,  1899. 

Article  2  of  the  agreement  provided  that  on  the 
parchaser  paying  his  purchaie-money  on  the  date 
aforesaid,  he  should,  as  from  the  25th  of  December, 
1898,  be  let  in  possession  or  into  receipt  of  the  rents 
and  profits,  and  up  to  that  day  all  rents,  rates,  taxes, 
and  outgoings  shoidd  (if  necessary)  be  apportioned,  and 
if  from  aoy  cause  whatever  other  than  the  wilful 
default  of  the  vendors  the  completion  of  the  purchase 
was  delayed  beyond  the  2  ad  of  January,  1899,  and 
the  agreement  should  not  ba  caacelled  and  the 
deposit  forfeited  by  the  vendors  under  the  last  clause 
thereof,  the  purchase-money  should  bear  interest  at 
the  rate  of  5  per  cent,  per  annum  to  the  day  of  actual 
payment  thereof. 

The  deposit  was  paid,  but  the  purohase  was 
not  completed  on  the  2nd  of  January,  1899,  and  in 
fact  the  purohase  was  not  yet  completed,  nor  the 
balance  of  the  purchaie-money  paid. 

The  draft  conveyance  furnished  by  the  purchaser  to 
the  vendors  contained  the  following  words  to  enure  to 
him  the  benefit  of  certain  covenants  whioh  had  been 
eotered  into  by  William  Oonliffe  with  the  defendants : 
*'  Together  with  the  full  benefit  of  the  covenants  on 
the  part  of  the  said  William  Gunliffe  with  the  said 
Edward  Mulready  Stone  and  Frederick  William 
Stone  contained  in  the  said  indenture  of  the  29th  day 
of  August,  1898."  The  defendants  substituted  for 
these  words  the  following:  "  But  with  the  benefit  of 
the  covenants  on  the  part  of  the  said  William  Gunliffe 
with  the  said  Edward  Mulready  Stone  and  Frederick 
William  Stone  contained  in  the  said  indenture  of  the 
29th  day  of  August,  1898  (so  far  as  the  said  Edward 
Mulready  Stone  and  Frederick  William  Stone  are 
now  in  law  or  in  equity  entitled  to  assign  the  benefit 
of  such  covenants)  without  thereby  warranting  that 
such  covenants  are  now  enforceable  by  the  a^isigns 
of  the  said  Edward  Mulready  Stone  and  Frederick 
William  Stone." 

The  plaintiff  objected  to  the  clause  as  altered,  and 
on  the  22  od  of  June,  1899,  commenced  an  action  for 
specific  performance. 

On  the  2nd  of  February,  1900,  Buckley,  J.,  holding 
that  the  defendants  were  wrong  in  insisting  on  this 
addition,  pronounced  judgment  for  specific  perform- 
ance, and  ordered  that  interest,  if  any,  be  computed 
at  the  rate  of  5  per  cent,  on  the  £74,000.  or  at  such 
lower  rate  as  the  same  might  be  reducible  to  under 
the  contract,  from  the  2  ad  of  January,  1899 ;  the 
judgment  also  ordered  an  account  of  the  rents  and 
profits  of  the  said  hereditaments  received  by  the 
defendants  or  by  any  other  person  or  persons  by  the 
order  or  for  the  use  of  the  defendants  since  the  2nd 
of  January,  1899. 

By  his  certificate,  dated  the  13th  of  June,  1901,  the 
master  found  that  the  amount  of  the  interest  due 
from  the  plaintiff  to  the  defendants  was  £8,661 12s.  6d., 
and  that  the  defendants  had  received  on  account  of 
the  rents  and  profits  of  the  hereditaments  £776  18s., 
and  that  they  had  paid,  or  were  entitled  to  be  allowed 
on  account  mereof,  £1,797  6s.  lOd.  It  appeared  that 
the  tenant  of  about  two-tliirds  of  the  land  had  given 
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up  poasesaioQ  oq  the  29bh  of  Saptember,  1899,  and 
that  the  defendants,  instead  of  letting  his  farm,  had 
entered  into  possession  themselTes,  ana,  for  the  par- 
poee  of  working  it  had  parohased  qnantities  of  farm- 
ing stock  and  ntensils;  the  sams  paid  for  tiliese,  as 
well  a«  £469  Us.  9d.  paid  to  the  outgoing  tenant  in 
respeot  of  his  tenant  rights,  were  mdnded  in  the 
£1.797  6s.  lOd. 

The  plaintiff  took  out  a  summons  to  vary  the 
certificate  fl)  bf  disallowing*  the  amoant  allowed  for 
interest;  (2)  by  disallowing  suoh  of  the  expenses 
comprised  in  the  £1,797  63.  lOd.  (including  the 
£469  Us.  9i.)  as  were  incurrei  by  the  defendants  in 
consequence  of  their  farming  the  land  them^lves; 
(3)  by  charging  the  defendants  with  an  ocoapation 
rent  in  respeot  of  the  land  they  did  not  let. 

Buckley,  J.,  was  of  opinion  that  there  had  been  no 
suoh  wilful  default  on  the  part  of  the  yendor^  as  to 
disentitle  them  to  interest ;  and  he  further  held  that 
the  real  cause  of  delay  was  the  inability  of  tiie  pur- 
chaser to  procure  the  purchase-money.  On  both 
these  grounds  he  held  that  the  first  point  raised  by 
the  summons  failed.  On  the  other  two  points  he 
refused  to  disallow  to  the  defendants  the  £469  Us.  9d. 
and  to  charge  them  with  any  occupation  rent,  but  he 
thought  that  they  could  not  be  allowed  the  losses 
incurred  in  carrying  on  the  farming  business. 

The  plaintiff  appealed. 

H,  Terrell,  K.G,.  and  Sheldon,  for  the  appellant. 
Asthury,  K.C,  and  DunJiam^  for  the  respondents. 
H.  Terrell,  K,C.,  replied. 

The  arguments  used  were  similar  to  those  reported 
in  the  court  below. 

Cur.  adv,  vult, 

Yauohan  Wiluahs,  L.J.— Inthis  case  the  Tenders 
refused  to  execute  a  conyeyaaoe  except  in  a  form 
which  they  were  not  entitled  to  insist  upon.  The  pur- 
chaser thereupon  brought  an  action  for  specific  per- 
formance and  got  judgment  in  that  action  with  costs. 

The  first  qnestion  which  arises  in  this  case  is  whether 
such  oonduoik  amounts  to  wilful  default  by  the  vendors 
so  as  to  exempt  the  purchaser  from  payment  of 
interest 

This  is  a  question  of  contract  It  is  in  no  sense  a 
question  of  judicial  discretion.  If  the  condact  of  the 
render  amounts  to  • "  wilful  default "  the  contract 
exempts  the  purchaser  from  the  interest  during  the 
period  of  delay  caused  thereby,  and  the  court  has,  in 
my  judgment,  no  jurisdiction  to  deprive  the  purchaser 
of  that  exemption. 

In  this  case  the  vendor  insisted,  imder  threat  of  can- 
celling the  contract  and  forfeiting  the  deposit,  upon 
the  purchaser  with  twelve  dayv  of  the  12th  of  June, 
1899,  approving  a  form  of  conveyance  which  it  was 
ultimately  held  he  had  no  right  to  insist  upon. 

The  purchaser  on  the  22Dd  of  June  issued 
his  writ  in  an  action  for  spedfio  performance. 
He  succeeded  in  the  action,  and  got  judg- 
ment on  the  2nd  of  Februairy,  1900.  Buckley,  J., 
is  of  opinion  that  this  conduct  by  the  vendor  does 
not  amount  to  "  wilful  default"  I  cannot  agree.  I  think 
that  the  conduct  of  the  vendor  did  amonnt  to  wilful 
default — did  amount,  that  is,  to  a  conscious  abstention 
by  the  vendor  from  doing  that  which  reasonably 
he  ought  to  have  done.  I  think  that  the  judgments 
of  Bomer,  J.,  and  the  Court  of  Appeal  in  In  re  Woodi 
cmd  LewU'e  Contract,  46  W.  B,  643,  [1898]  2  Oh. 
211,  go  a  long  way  to  consolidate  the  results  of  the 
authorities  into  one  consistent  whole.  The  judg- 
ment of  Bo  wen,  L.J.,  in  In  re  Young  and 
Harston'e  Contract,  34  W.  E.  84,  31  Oh.  D.  168, 
is  the  basis  of  the  judgment  both  of  Bomer,  J., 
and  of  the  Ooort  of  Ippeal.    The  outcome  of  this 


case,  to  my  mind,  is  this — that  it  leaves  untouched  the 
proposition  of  Bo  wen,  L.J.,  that  "  wilful  *'  implies 
nothing  blamable,  but  merely  that  the  person  of  whose 
action  and  default  the  expression  is  used  is  a  free  agent, 
and  that  what  has  been  done  arises  from  the  spon- 
tansous  action  of  his  will,  and  also  leaves  untouched 
the  words  of  Lindley,  M.B.,  in  In  re  Hetling  and 
Merton'a  Contract,  42  W.  E.  19,  [1893]  3  Oh.  269: 
•'Whatever  may  be  the  popular  meaninsr  of  wilful 
default,  whatever  the  expression  may  mean  in  dealing 
with  other  matters,   it  is  now  settled   that  moral 
delinquency,  intentional  delay,  wilful  obstraction  on 
the  part  of  a  vendor  may  all  be  absent  and  yet  there 
may  be  wilful  default  on  his  part  disentitling  him  to 
interest  under  such  a  contract  as  that  before  us." 
But  while  the  judgments  In  re  Woods  and  Lewis's 
Contract  affirm  tiie  statement  of  law  just  cited  from 
the  judgments  of  Bowen,  L.J.,  and  Lindley,  M.B., 
these  judgments  also  expressly  affirm  the  dictum  of 
Bowen,  L.J.,  defining  <<  default "  thus :  «  Default  is 
a  purely  relative  term,  just  like  negligence.    It  means 
nothing  more  and  nothing  less  than  not  doing  what 
is  reasonable  under  the   circumstances — not   doing 
something  which  you  ought  to  do — ^having  regard  to 
the  relations  which  you  occupy  towards  the  other 
persons  interested  in  the  transaction."    Honesty  of 
mtention,  therefore,  will  clearly  not  prevent  the  act 
of   the    vendor    from    being    "  wilful,"    but  mere 
failore  to  perform  wiU  not  constitute  "default"; 
there  must  be,  to  constitute  default,  neglect  of  a 
duty,  neglect  to    do  something  which  the  vendor 
ought  to  have  done  having  regard  to  his  duty  to 
the  purchaser.      This  view  brings  the    observation 
of  Turner  L.J.,  in  Williams  v.  Glenton,   14  W.  E. 
294,  L.  R  1  Oh.  App.  200,  into  line,  and   shows 
that   the   prooosition    established    by   that    case — 
that   mere   difficulties  of   title,  although   involving 
a  certain  degree    of    default    on  the  part   of   the 
vendor,  are  not  sufficient  to  exempt  the  purchaser 
from  the  payment  of  interest  under  the  ordinary 
interest  clause — ^is  not  an  exception  grafted  by  judicial 
decision  on  the  words  of  the  contract,  but  is  merely 
an  instance  in  which  the  courts  have  uniformly  found 
that  the  vendor  has  not  failed  in   doin^  what  is 
reasonable  under  the  circumstances.    It  is  pointed 
out  by  Eaight-Braoe,  L.J.,  in  Sherwin  v.  Shakspear, 
2  W.  E.  668,  5  De  G.  M.  &  G.  517,  that,  considering 
the  nature  of  the  titles  to  land  according  to  our 
institutions  and  the  present  course  of  practice,  it 
could  not  in  general  reasooably  be  expected  that  at 
the     time    appointed    for    the    delivery     of     the 
abstract    an     abstract     should     be    delivered     at 
ODce    clear    of     all    difficulty,    of    all    doubt,     or 
even  of   all    objection.    Enight-Bruce,  L.J.,  goes 
on   to  point  out   that  the   ordinary   clauses    in  a 
contract  for  the  sale  of  land  show  that  the  parties 
thereto  muit  have  contemplated  the  possibility  of  a 
title   imperfect   at   first   or   an   abstowst  originelly 
incomplete.    This  confirms,  to  my  mind,  the  view 
that  the  failure  to  make  title  is  only  an  instance  in 
which  generally  the  failure  will  not  involve  neglect 
to  do  that  which  the  vendor  ought  reasonably  to  have 
done.  The  conclusions  which  I  have  here  stated  are  to  a 
large  extent  inferences  from  the  terse  judgment  of 
Oollios,  1I.E.,  in  In  re  Woods  and  Lewises  Contract.    I 
should  add  I  do  not  think  Lord  Lindley  qualifies 
Bowen,  L.J.'s,  observations  by  anjrthing  he  says  in 
The  Mayor  0/ London  and  Tubbs*  Contract,  [1894]  2 
Oh.  524.    Applying  these  conclusions  to  the  present 
case,  in  my  judgment  it  was  wilful  on  the  part  of  the 
vendor  to  strike  out  the  clause  relating  to  OanIifft»'s 
covenant,  but  in  so  doing  he  did  not  do  anything 
involving  a  failure  in  his  reasonable  duty  as  vendor — 
so  far  there  is  no  wilful  default  But,  in  my  judgment, 
to  add  to  this  erasure  the  threat,  if  it  was  not  accepted 


340 


THE  WEEKLY  KEPORTER.        [M««h 28,1908]         Vol.  LL 


Ck>I7BT  OF  APPXAL. 


BsimxTT  V.  Sxoirs. 


OOUBT  OF  APFXiX. 


to  oaooel  the  oontraot  and  forfeit  tbe  deposit,  was  a 
negleot  by  the  veiidor  to  conduct  the  sale  to  its 
compietioii  in  the  maimer  in  which  he  ought  to  have 
done.  This  jastifled,  as  the  result  shows,  the 
purdhaserin  bringing  his  aotionf  or  speoifLc  performance, 
and  in  my  judgment  the  vendor  c«nnot  claim  interest 
during  the  time  occupied  in  bringing  the  action  to  a 
conclusion— that  is,  from  the  22nd  of  June,  1899,  to 
the  2nd  of  February,  1900. 

To  allow  him  to  do  so  would  be  to  alio  tv  the  vendor 
to  take  advantage  of  his  own  wrong.  If  this  were 
not  so,  no  prudent  purchaser  would  fight  the  vendor, 
however  unreasonable  his  claim.  Tne  vendor  would 
have  a  good  investment,  whatever  the  result  of  the 
action  or  inquiry.  I  think  it  would  be  lamentable 
tiiat  the  liability  for  interest  and  the  right  to  it 
should  depend  upon  the  form  of  the  order  which  the 
idaintiff  accepted.  A  great  portion  of  the  time 
occupied  by  the  inquiry  was  occupied  by  a  claim 
which  the  learned  jadice  himself  has  since  dedded 
that  the  vendor  could  not  support. 

Here  agiiin  to  give  the  vendor  interest  would  be  to 
enable  him  to  take  advantage  of  his  own  wrong. 

The  conditions  in  this  case  are  concurrent.  The 
vendor  mutt  be  willing  to  convey,  and  the  purchaser 
to  nay  the  price.  Bat  in  such  a  case  the  vendor  who 
seeks  to  recover  interest  mutt  show  that  he  is  ready 
and  willing  to  perform  the  concurrent  conditions  so 
far  as  it  lies  on  nim. 

It  ia  said  by  Buckley,  J.,  that  the  action  ought 
never  to  have  been  brought.  The  fact  that  the 
plaintiff  obtained  judgment  with  costs  seems  the 
answer  to  this.  Assuming  that  it  was  a  matter  of 
very  little  importance  to  either  side  whether  the 
conveyance  contained  this  clause,  this  shows  how 
unjustifiable  it  was  for  the  vendor  to  insist  upon  it 
with  a  threat  of  cancellation  and  forfeiture. 

As  to  the  time  occupied  by  the  inquiries  ordered,  I 
think  that  the  learned  judge  ought  to  have  decided 
the  question  as  to  interest  by  his  order.  Be  this  how 
it  may,  in  my  judgment  th**  vendor  cannot  have 
interest  for  the  time  occupied  by  him  in  making 
claims  he  could  not  support 

I  have  only  to  add  that  I  cannot  agree  that  ifc  has 
been  shown  in  this  case  that  tiie  inabdity  of  the 

Juiohaser  to  find  the  purchase-money  was,  as  BuoUey, 
.,  puts  it  in  his  judgment  on  the  motion  to  vary  the 
certificate,  the  catua  oatuans  of  delay.  On  the  contrary, 
it  seems  to  me  that  the  proper  answer  to  this  is  given 
in  Backley,  J.'s,  own  judgment  in  the  action  for 
specific  performance.  In  tbat  action  the  vendor 
pleaded  that  the  plaintiff  purchaser  was  not  ready 
and  willing  because  he  was  unable  to  pay  the  balance 
of  the  purchase-money.  Buckley,  J.,  gives  judgment 
in  favour  of  the  purchaser  for  specific  performance, 
and  when  Mr.  Astbury  at  the  conclusion  of  tbe  judg- 
ment says,  <*Thev  have  had  dghteen  months  and 
have  not  been  able  to  find  the  purchase-money,'* 
the  learned  judge  answers,  "  Because  tiie  conveyance 
was  not  in  a  fit  form." 

If  I  had  to  draw  an  inference  of  fact  myself  in  this 
case,  I  should  infer  that  the  purchaser  had  an 
extremely  good  bargain,  leaving  an  ample  margin 
lor  raising  the  money.  What  occurrad  in  the 
negotiations  at  the  end  of  the  case  before  us  confirms 
this  view. 

SriBLnrQ,  L.J. — In  this  case  Buckley,  J.,  has  held 
that  tbe  pla^tiff,  the  purchaser,  is  liable  to  pay  interest 
on  the  unpaid  balance  of  his  purchase-money  for  two 
reasons— first,  because  the  defendsnts,  the  vendors, 
have  not  been  guilty  of  «  wilful  default "  within  the 
meaninff  of  the  oontraot ;  secondly,  because  the  real 
cause  of  the  delay  in  the  completion  of  the  purchase 
is  the  default  of  the  puichaaer.     On  the  appeal  both 


grounds  of  decision  have  been  controverted  and  have 
been  fully  argued;  and  it  is  necessary  to  consider 
both.  First,  has  the  vendor  been  guilty  of  wilful 
default  ? 

According  to  the  rule  laid  down  in  the  Oourt  of 
Appeal  in  In  re  Young  and  Harston^B  Cojitrtictt  ft  vendor 
comoiits  a  default  if  he  fails  to  do  something  which  he 
ought  reasonably  to  do,  regard  being  had  to  the  terms 
of  the  contract  which  he  has  entered  into  with  the 
purchaser ;  and  he  is  guilty  of  wdf ul  default  if  he  so 
fails  when  he  is  a  free  agent  and  knows  what  he  is 
doing  and  intends  to  do  what  he  does.  It  follows 
that  the  vendor  may  be  guilty  of  wilful  default, 
although  he  may  not  have  any  intention  of  breaking 
his  contract,  and  this  appears  to  be  clearly  recognized 
in  the  judgment  of  the  Court  of  Appeal  delivered 
by  lindley,  L.J.,  ia  In  re  Httling  and  Merton^t 
Contract.  It  was  subsequently  held  by  the  majority 
of  thA  Ck>urt  of  Appeal  m  In  re  Mayor  of  London 
and  TuhM  Contract  tbat  the  rule  laid  down  in  In 
re  Young  and  HarstonU  Contract  does  not  apply  in 
cases  of  "honest  mistake  or  oversight'';  and 
Buckley,  J.,  has  held  that  the  present  case  falls 
within  that  category.  To  ascertain  whether  this  be 
so  the  decisions  in  In  re  HeUing  and  Merton^s  CoH' 
tract,  and  In  re  Mayor  of  London  and  Tubba*  Contract 
must  be  carefully  examined. 

In  In  re  HeUing  and  Merton^e  Contract  two  trustees 
of  a  voluntary  settlement  entered  into  a  contract  for 
sale  of  a  piece  of  land  which  was  subiect  to  a  mort- 
gage in  favour  of  Fetch  and  Hetling,  the  latter  being 
a  vendor.  The  purchaser  required  that  Fetch  should 
concur.  Fetch,  who  was  a  solicitor,  had  gone  abroad, 
having  given  to  his  partner  a  power  of  attorney, 
anthorizing  him  to  execute  deeds  and  transfer  any 
property  held  by  him  as  trustee  or  mortgagee.  The 
vendors  knew  and  relied  on  his  power  of  attorney 
but  the  purchaser  declined  to  complete  without  a 
conveyance  from  Fetch  himself,  and  this  the  vendors 
after  some  delay  procured.  It  appears  that  the  pur- 
chaser had  his  money  ready  on  the  day  fixed  for 
completion,  and  kept  it  ready  without  receiving  any 
interest  on  it.  The  court  held  that  the  porohaser^s 
objection  was  well  founded ;  and  further,  that  the 
delay  in  completion  was  attributable  to  the  wilful 
default  of  the  vendors,  and  that  they  were  not  entitled 
to  any  interest  on  the  purcbase-money.  So  far  as 
appears,  the  vendors  there  fell  into  an  honest  mistake 
as  to  the  efficacy  of  the  power  of  attorney  on  which 
they  relied. 

In  Zn  re  Mayor  of  London  and  Tubbe^  Contract  the 
contract  for  sale  .contained  a  statement  as  to  the 
titie  of  the  vendors,  which  upon  ioveitigation  by  the 
purchaser  proved  to  be  inaccurate  as  to  a  portion  of 
the  proper^.  The  vendors,  upon  a  requisition  being 
made  by  the  purchaser,  admitted  the  inaccuracy,  and 
and  on  the  day  after  that  fixed  for  completion  delivered 
a  further  abstract  of  title  of  this  pa*^t  of  the 
property.  It  appeared  that  the  vendors  had  a  good 
titie  and  the  purchaser  ultimately  accepted  it  after  a 
delay  of  about  three  months.  •  The  question  then 
arose  as  to  whether  the  vendors  were  entitled  to 
interest  during  this  period ;  and  it  was  held  by  the 
majority  of  the  court  (lindley  and  Lopes,  L.JJ.)  that 
they  had  not  been  guilty  of  wilful  default,  and  were 
consequentiy  entitied  to  interest. 

Lindley,  Ii.J.,  put  the  matter  thus: ''  Unfortunately 
the  titie  was  not  examined  or  not  examined  with 
proper  care  before  the  conditions  of  sale  were  framed. 
Hub  was  unquestionably  a  default,  but  in  my  opinion 
it  was  not  *  wilful.'  I  do  not  propose  to  examine 
this  word  witli  scientific  accuracy  ;  it  is  sufficient  to 
observe  tiiat  to  make  up  one's  mind  not  to  verify  a 
statement  ii  '  wilful,'  but  that  simply  not  to  think 
about  verifying  it  is  not"   It  appears,  in  my  opinion, 
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from  the  rest  of  the  judgment  that  the  general  mle 
laid  down  in  In  reYoung  and  Har$t(m*a  Contract  was  not 
intended  to  he  departed  from.  Farther,  I  do  not 
thick  that  it  was  intended  to  lay  down  that  every 
case  of  honest  mistake  lies  without  that  role ;  so  to 
hold  would  seem  to  me  to  be  iooonststent  with  the 
decision  in  In  re  HeUing  and  Mert<m*$  Oontrad, 

I  attach  great  weight  to  the  observations  made  by 
lindley,  L.  J.,  in  In  rt  Mayor  of  London  and  Tiibha* 
Contract  on  the  meaning  of  the  word  "  wilful " ;  they 
appear  to  me  to  indicate  with  sufficient  deamess  for 
ordinary  purposes  how  the  line  is  to  be  drawn  in  tbis 
class  of  cases.  It  is  important  also  to  observe  that 
there  the  vendors  in  answer  to  the  purchaser's  requisi- 
tions admitted  their  mistake  and  proceeded  to  rectify 
it.  The  deciiion,  therefore,  only  covers  the  case  of  a 
mistake  honestlv  made  at  first  and  not  persisted  in 
when  called  to  tne  vendor's  attention ;  it  is  a  different 
matter  where  a  vendor  has  in  the  first  instance  been 
led  through  honest  mistake  or  inadvertence  into  some 
act  or  omission  which  amounts  to  a  default,  but 
persists  in  it  when  it  is  called  to  his  attention.  In 
that  state  of  things  it  seems  to  me  that  a  default 
originally  attributable  to  mistake  or  inadvertence 
m^  become  wilful. 

It  was  argued  before  us»  as  it  was  in  the  court 
below,  that  the  decision  in  In  re  Mayor  of  London 
and  Tuhbt^  Contradt  only  applies  where  a  vendor 
makes  a  mistake  as  to  title.  I  agree  with  Buckley,  J., 
in  thinking  that  this  distinction  is  not  well  founded. 
It  seems  to  me  that  the  rule  must  be  the  same 
whether  the  mistake  of  the  vendor  relates  to  title  or 
evidence  of  title  or  conveyance.  I  wish,  however,  to 
point  out  that  not  every  failure  on  the  part  of  a 
vendor  to  fulfil  his  contract  is  a  **  default " ;  in  each 
case  the  droumstances  must  be  looked  at ;  and  if  it 
turos  out  that  the  vendor  usiag  reasonable  caie  has 
failed  to  observe  some  matter  which  gives  rise  to  a 
proper  requisition  on  the  part  of  the  purchaser,  but 
proceeds  with  reasonable  diligeaoe  to  comply  with 
the  requisition,  he  will  not  be  guilty  of  a  default : 
Jn  re  Woods  and  Lewie* e  Contract. 

In  my  opinion  the  circumstances  may  be  such  that 
the  vendor  will  not  commit  a  default  uul«ss  and  until 
the  court  has  determined  that  his  contract  puts  him 
under  an  obligation  to  comply  with  the  purchaser's 
requisition. 

In  the  present  case  the  default  complained  of  is  the 
refusal  of  tbe  vendor  to  execute  a  conveyance  to  the 
purchaser  in  the  form  required  by  the  purchaser. 

From  the  judgment  delivered  by  Buckley,  J  ,  at 
the  trial  of  the  action,  it  appears  that  the  purchaser 
claimed  to  be  entitled  under  the  purchase  contract  to 
the  benefit  of  covenants  entered  into  by  one  Cunliffe 
with  the  vendors  by  an  io  denture  dated  the  29th  of 
August,  1898 ;  and  in  the  draft  conveyance  as  ulti- 
mately tendered  by  him  there  were  inserted  for  tbe 
purpose  of  passing  this  benefit  these  words :  ''Together 
with  the  full  benefit  of  the  covenants  on  tbe  part  of 
the  said  W.  Oanliffe  with  the  said  E.  IC.  Stone  and 
F.  W.  Stone  contained  in  the  said  indenture  of  the 
29th  day  of  August,  1898/' 

The  vendors  agreed  tbat  the  purohaier  was  to  have 
the  benefit  of  the  covenants,  and  left  the  words  just 
quoted  standing  in  the  draft  as  finally  approved  on 
their  behalf,  but  added  these  words — *'  so  far  as  the 
said  E.  M.  Stone  and  F.  W.  Stone  are  now  at  law  or 
in  equity  entitled  to  the  benefit  of  such  covenants 
without  thereby  warranting  that  such  covenants  are 
now  enforceable  by  the  assigns  of  the  sa^d  E.  M. 
Stone  and  F.  W.  Srone."  The  purchaser  objected  to 
these  words,  and  the  vendors,  on  the  21st  of  June, 
1899,  refused  to  execute  a  conveyance  without  them, 
and  persisted  in  such  refusal.  Whether  they  were 
right  in  so  doing  was  the  only  question  between  them 


and  the  purchaser  when  the  action  was  brought  and 
was  tried. 

The  learned  judge  decided  that  the  vendors  were 
bouiud  to  execute  a  conveyance  without  the  addition 
on  which  they  insisted.  This  decision  has  not  been 
appealed  from,  and  in  my  judgment  it  was  perfectly 
ri^t.  Then  arises  the  question,  did  the  vendors  act 
reasonably  in  refusiog  to  comply  with  the  purchaser's 
requirements  as  to  the  form  of  conveyance  P  In  my 
opinion  tbey  did  not  act  reasonably.  The  learned 
judge  said  that  the  parties  were  fightiog  about 
nothing,  meaning,  as  I  understand,  merely  about  a 
matter  of  form.  The  conveyance  is  prepued  bv  the 
pnrdiaser,  and  it  was  a  matter  of  great  importance 
to  him  that  it  should  be  clearly  expressed  upon  the 
point  as  to  which  the  question  arose;  while  in  this 
respect  the  form  was  a  matter  of  no  importance  to 
the  vendors.  The  vendors  therefore,  in  my  opinion, 
committed  a  default,  they  did  so  deliberately,  and 
consequently  were  guilty  of  wilful  default  during 
part  ai  least  of  the  time  subsequent  to  the  21st  of 
June,  1899.  Secondly,  was  the  delay  in  the  com- 
pletion of  the  purchase  attributable  to  the  default  of 
tbe  purchaser  P  It  is  admitted  that  the  purchaser 
was  unable  to  complete  the  purchase  out  of  his  own 
moneys ;  there  is  no  evidence  that  he  ever  found  any- 
one to  advance  the  unpaid  balance.  Buckley,  J.,  was 
of  opinion  that  the  real  cause  of  the  delay  was  that  the 
purdiaser  was  not  provided  with  the  money  to  com- 
plete his  purchase,  and  I  am  unable  to  diifer  from 
this  conclusion. 

Now  the  contract  provides  that  the  purchaser  shall 
pikv  interest  *'  if  from  any  cause  whatever  other  than 
wilful  default  on  the  part  of  the  vendors  the  completion 
of  the  purchase  is  delayed."  Here  the  real  cause  of 
delay  was  not  the  wilful  default  of  the  vendor;  and 
it  appears  to  me  that  the  purchtser,  insisting  as  he 
does  on  specific  performance  of  the  contract,  cannot 
be  relieved  from  payment  of  interest.  To  hoM  other- 
wise would  in  my  opinion  be  inconsistent  with  the 
decision  of  the  Oourt  of  Appeal  in  In  re  Mayor  of 
London  and  Tubbe*  Contract,  where  the  same  point 
arose,  and  all  the  learned  judges  agreed  that  even  if 
the  vendors  were  guilty  of  wiifid  default,  the 
purchaser  was  liable  £>r  interest 

I  thmk,  therefore,  that  on  this  last  ground  the 
appeal  fails  and  must  be  dismissed. 

Gozbns-Habdt,  L.J.  —  This  appeal  raises  an 
important  question  as  to  the  effect  of  the  common 
form  clause  providing  for  payment  by  the  purchaser 
of  interest  on  purchase-money  from  the  day  named 
for  completion  except  in  the  case  of  wilful  default  on 
the  part  of  the  vendor.  The  facts  are  happily  such 
as  have  not  often  to  ba  considered  by  the  court.  [His 
lordship  stated  the  facts,  and  continued :]  As  to  the 
occupation  rent,  for  the  reasons  assigned  by  Buckley,  J. 
I  think  the  plaintiff's  contention  is  hopeless. 

But  as  to  the  daim  for  interest  there  is  more  diffi- 
culty. It  was  not  seriously  argued  before  us  that  the 
plaiotiff  is  not  liable  to  pay  internet  for  some  period* 
And  in  my  point  of  view  1  think  the  plaintiff  must  pay 
interest  from  the  2Qd  of  January,  1899,  to  the  22na 
of  June,  1899,  when  he  first  approved  a  conveyance 
in  what  the  court  held  to  be  a  proper  form. 

The  subsequent  p«*riod  may  conveniently  be  divided 
into  two  parts:  (a)  From  the  writ  to  the  judgment; 
(h)  from  the  judgment  to  the  present  time.  The 
position  of  vendor  and  purchaser  under  a  contract 
which  is  silent  as  to  possession  and  as  to  interest  doei 
not  now  admit  of  doubt.  From  the  time  when  tue 
puroharer  could  prudently  take  possession — that  is  to 
say,  from  the  time  when  a  good  title  is  first  shown — 
the  parties,  in  the  view  of  a  court  of  equity,  change 
characters.    The  purchaser  becomes   the   owner  of 
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the  land  and  entitled  to  the  rents  and  proflti  and 
bonnd  to  diBoharge  outgoings,  and  the  vendor  beoomes 
entitled  to  the  pnrohase-money  with  interest  until 
aotnal  payment;  and  in  respect  of  this  right  the 
vendor  has  a  lien  upon  the  land  for  bis  unpaid 
purchase-money  which  the  courts  will  enforce. 
Whether  the  interest  is  greater  or  less  than  the  rents 
and  profits  is  wholly  immaterial. 

There  may,  however,  be  cooduot  on  the  part  of  the 
vendor  or  the  purchaser  which  suffices  to  relieve 
the  purchaser,  wholly  or  in  part,  from  the  liability 
to  pay  interest.  A  familiar  example  is  where  the 
purchaser,  complaining  of  delay,  informs  the  vendor 
that  the  purchase-money  is  lying  idle  on  deposit 
at  a  bank,  and  that  he  will  object  to  pay  aoy- 
thiog  beyond  the  bank  interest.  As  it  is  often 
difficult  to  ascertain  precisely  when  this  change 
would  take  place,  it  has  long  been  uiual  to  insert 
« express  stipulations  fixing  a  date  for  completion 
without  reference  to  the  question  whether  a  good 
title  has  been  shown,  from  which  date,  on  the  one 
hand,  the  purchaser  is  to  be  entitled  to  the  rents 
and  profits,  and,  on  the  other  hand,  the  vendor  is  to 
be  entitled  to  interest.  Such  a  stipulation  recognises 
that  in  dealings  with  land  in  England  it  is  the  rule, 
and  not  the  exception,  that  actual  completion  does 
not  take  place  on  the  day  named.  There  are  two 
forms,  the  first  of  which  says  that  "  if  from  any  cause 
whatever  "  the  purchase  is  not  completed  on  the  day 
named  the  purchaser  shall  pay  interest  at  the  agreed 
rate,  and  the  second  of  whidi  adds  the  words  "  other 
than  the  wilful  default  of  ttie  vendor."  The  courts 
have  so  construed  the  first  of  these  forms  as  to  prevent 
a  vendor  from  taking  advantage  of  his  own  wrong : 
see  WilliaTM  v.  Olenton ;  In  re  Woods  and  Lewises  Con- 
tract, 46  W.  E.  643,  [1898]  2  Oh.  211,  per  lindley, 
M.B.,  at  p.  213. 

The  second  of  these  forms  may  be  somewhat  more 
extended  in  its  operation  in  favour  of  the  purchaser, 
but  I  do  not  thiok  the  difference  is  great.  If  both 
vendor  and  purchaser  are  to  blame,  tne  exception  of 
wilful  default  of  the  vendor  has  no  operation,  and, 
indeed,  tbe  court  will  always  struggle  to  prevent  the 
purchaser  from  receiving  the  rents  and  profits  without 
any  correlative  liability  to  pay  interest  on  his  pur- 
ohase-money:  see  Birch  v.  Joy,  3  H.  L.  Gas.  565. 
It  is,  moreover,  well  settled  that  the  second  form 
does  not  apply  even  though  the  purchaser  is  in  no 
way  to  blamu  if.  the  delay  is  due  to  any  inabdity  on 
the  part  of  the  vendor  to  make  out  a  title  in  due  time, 
or  to  what  has  been  called  by  Lord  Lindley  '*  an 
honest  mistake"  on  his  part.  There  are  at  least 
three  classes  of  objection  or  difficulty  which  may 
arise  in  completiog  a  purchasa  Tliere  are,  first, 
objections  to  the  vendor's  title ;  second,  objections  as 
to  the  evidence  or  proof  of  title  ;  and  third,  objec- 
tions as  to  the  form  of  conveyance.  Tne  distinction 
between  a  question  of  title  and  a  question  of  convey- 
ance is  very  refined.  The  court,  either  on  a  summons 
under  the  Vendor  and  Purchaser  Act,  or  in  an  action 
for  specific  performance,  deals  with  objections  of  each 
of  these  three  classes,  and  as  a  rule  visits  the  unsuc- 
cessful litigant  with  the  costs  of  the  litigation,  I  am 
not,  however,  aware  that  any  such  distinction  has 
ever  been  drawn  as  that  a  vendor  wrongfully  refusiog 
to  comply  with  an  objection  to  title  should  be 
decreed  not  guilty  of  a  wilful  default  but  would  be 
held  guilty  of  a  wilful  default  if  the  objection  were 
one  as  to  conveyance  and  not  as  to  title.  In  either 
case  the  vendor  may  act  with  perfect  honesty  and 
under  skilled  advice,  and  I  can  see  no  reason 
why,  having  regard  to  the  difficulties  incident 
to  tiie  law  of  real  property  and  the  practice 
of  conveyancing,  any  such  distinction  should 
be  drawn.  Beference  has  been  made  to  oases  in  which 


the  title  has  been  accepted,  the  forms  of  conveyance 
settled,  and  the  conveyance  engrossed,  but  the 
vendor  has  not  been  ready  to  execute  the  conveyance, 
and  in  such  a  case  the  courts  have  held  that  it  was 
wilful  default  on  his  part.  In  those  cases  all 
difficulties  alike  of  title  and  of  conveyance  had  been 
got  rid  of,  and  it  was  naturally  held  that  the  vendor 
claiming  interest  would  be  taking  advantage  of  his 
own  wrong,  or  be  guilty  of  wilful  def akult. 

Applying  theae  observations  to  the  facts  of  the 
present  case  I  cannot  regard  the  view  taken  by  the 
vendors  acting  under  the  advice  of  counsel  as  to  the 
proper  form  of  the  conveyance  to  be  other  than  an 
honest  though  mistaken  view.  They  were  made  to 
pay  the  costs  of  the  action  as  they  would  have  been 
made  to  pay  the  costs  of  a  summons  under  the 
Vendor  and  Purohaser  Act  addressed  solely  to  the 

B^int  whether  the  conveyance  was  in  proper  form. 
ut  I  cannot  hold  that  there  was  withm  the  meaning 
of  the  rule  any  such  wilful  default  as  to  exempt  the 
purchaser  from  his  liability  to  pay  interest.  This 
covers  the  period  up  to  judgment. 

With  respect  to  the  period  since  the  judgment  I 
think  there  is  much  less  difficulty.  It  is  impossible 
to  say  that  the  delay  was  due  solely  to  the  vendors. 
The  plaintiff  denied  his  liability  to  pay  any  interest 
and  took  the  judgment  in  a  form  whidi  enabled  him 
to  raise  this  point.  He  also  contended  that  the 
defendants  ought  to  be  charged  with  an  occupation 
rent.  These  two  contentions  he  raised  in  the  pro- 
ceedings before  the  master,  and  upon  his  summons 
to  vary  the  master's  certificate,  and  he  has  again  raised 
them  in  the  notice  of  appeal  to  this  court.  Under 
these  circumstances  I  ihmk  the  plaintiff  is  liable  to 

gay  interest  not  merely  for  the  period  before  action, 
ut  also  for  the  whole  period  from  the  writ  until  the 
actual  completion  shall  take  place.  I  am  aware  that 
the  rents  and  profits  are  small  and  the  interest  is  large, 
but  in  my  view  the  rights  of  the  parties  cannot 
depend  upon  this.  Buddey,  J.,  based  his  judgment 
partly  on  die  ground  that  the  delay  was  not  attribut- 
able to  the  alleged  wilful  defaidt  on  the  part  of  the 
vendors,  but  totheplaintiff'sinability  toprocurethepur- 
chase-money.  I  do  not  dissent  from  this  view,  but  I 
prefer  to  base  my  judgment  on  the  ground  that  there 
was  no  wilful  default  on  the  part  of  the  vendor.  The 
result  is,  that  in  my  opinion  Buckley,  J.'s,  ord«r 
against  the  plaintiff  on  the  summons  to  vary  was 
correct,  and  that  this  appeal  ought  to  be  dismissed 
with  costs. 

Solidtors,  StoepiUme  <k  Stone;  Henry  White* 


From  Begistrar  in  Bankruptoy.  l 
(Collins,  M.B.,  and  Bomer  and  V  Jan.  30. 

Cozens-Hardy,  L.JJ.}         J 

In  re  Chables  Bright. 
Ex  parte  Charles  Bright,  (a.) 

Bankruptcy  —  Juriediction  —  Foreigner  "  ordinarily 
resident  ''—Hotel— Bankruptcy  Ad,  1883  (46  <fc  47 
Vict.  c.  52),  8.  6,  Bub-aection  1  (d). 

A  foreigner  who,  for  purpoaea  of  litigation,  has 
stayed  in  England  at  hotels  during  nine  months  of  the 
year  immediattly  preceding  the  date  of  the  presentation 
of  a  bankruptcy  petition,  has  **  ordinarily  resided  " 
within  the  meaning  of  the  Bankruptcy  Act,  1883,  s,  6, 
sub'Seetion  1  (d). 

This  was  an  appeal  from  a  receiving  order  made  by 
Mr.  Begistrar  Giffard. 


(a.)  Beported  by  B.  B.  Campbell,  Esq.,  Banister- 
at-Law. 
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The  question  for  decision  was  whether  the  debtor 
had  ordiDftrily  resided  inSoi^luid  within  the  meaning 
of  the  Bankroptcy  Aot,  1883,  s.  6,  sab-seotion  1  {d), 
which  enacts  as  follows:  **  A  creditor  shall  not  be 
entitled  to  present  a  bankmptcy  petition  against  a 
debtor  unless  the  debtor  is  domiciled  in  England,  or, 
witiiin  a  year  before  the  date  of  the  presentation  of 
the  petition,  has  ordinarily  resided  or  had  a  dwelling- 
hoose  or  place  of  basiness  in  England." 

The  facts  were  as  folloi^s: 

Mr.  Bright,  an  American  subject  with  an  American 
domidl,  came  oyer  to  England  in  January,  1900,  for 
the  purpose  of  litigation.  He  stayed  in  England 
until  the  7th  of  August,  1900, '  on  which  date  he 
returned  to  America.  He  came  back  to  England  on 
the  11th  of  November,  again  for  litigation  purposes, 
and  remained  until  May,  1901.  Whilst  in  Europe  he 
stopped  at  various  London  hotels  and  also  paid 
several  short  visits  to  the  continent,  chiefly  to  Paris, 
where  he  had  a  fiat.  For  three  months — viz.,  May  to 
Jnly,  1900,  he  had,  without  paying  anything,  occupied 
the  room  of  a  friend  at  tbe  Hotel  CeoU. 

In  May,  1901,  a  bankruptcy  petition  was  presented 
against  him,  and  a  receiving  order  was  made  on  the 
30th  of  July,  1901. 

This  was  affirmed  by  the  Court  of  Appeal  in 
November,  1901,  but  in  November,  1902,  the  court 
ordered  the  petition  to  be  re-heard  on  the  ground 
that  there  had  been  a  misunderstanding  as  to  the 
facta. 

Tiie  reg^trar  re-afflrmed  his  decision  and  came  to 
the  conclusion  on  the  evidence  that  the  debtor  had 
resided  in  England  for  242  days  during  the  year  in 
qnesdon-^viz.,  May,  1900,  to  May,  1901. 

The  debtor  appealed.. 

Gore-Broume^  K,C.,  and  Neioton  Crane,  for  the 
debtor. — Mr.  Bright  never  stayed  anywhere  except 
at  hotels,  and  hotels  are  something  quite  different 
from  lodgings.  The  mere  stayinfr  at  an  hotel  is  not 
sufficient :  In  re  Hecquard,  38  W.  B.  148,  24  Q.  B.  D. 
71 ;  In  re  Norrisy  5  Morr.  111.  The  leaning 
of  the  courts  is  against  treating  a  foreigner  as 
having  ordinarily  resided:  In  re  Cunningham,  33 
W.  B.  22,  13  Q.  B.  D.  418.  A  residence  for 
litigation  purposes  is  not  ordinary  residence.  Mr. 
Bright  was  on  many  occasions  on  the  continent,  and 
he  only  came  over  here  when  he  was  obliged.  The 
character  of  the  residence  must  be  looked  at  as  well 
as  the  quantity  of  the  residence. 

C,  A,  Emeell,  K.O.,  Muir  Mackenzie,  and  Diatumal, 
for  the  petitioning  creditors,  were  not  called  upon. 

Van  Neck,  for  other  persons  interested. 

Collins,  M.B. — In  this  case  there  is  no  controversy 
about  the  domicil  of  the  debtor.  Tne  question  is 
vrhether  he  has  ordinarily  resided  or  had  a  place  of 
business  in  England  within  a  year  of  the  presentation 
of  the  petition.  It  was  decided  by  this  court  in 
November,  1901,  on  the  statement  of  the  facts  then 
before  them,  that  the  debtor  had  so  resided.  The 
matter,  however,  was  subsequently  sent  back  to  the 
registrar  on  the  ground  that  there  had  been  some 
material  misunderstanding,  the  court,  in  adlowing 
the  rehearing,  acting  ex  maiori  eautela.  The  learned 
registrar  has  again  held  that  the  debtor  had 
"  ordinarily  resided  "  and  had  '*  a  place  of  business  " 
in  accordance  With  the  section.  In  dealing  with  tbe 
decision  of  the  registrar,  unless  we  can  see  that  he  has 
applied  some  wrong  principle  of  law,  we  ought  not 
to  interfere  with  his  deoision  on  a  question  of  fact. 
The  facts  show  that  for  only  three  months  during  the 
year  in  question  was  the  debtor  continuously  absent 
from  London.  Durine  the  rest  of  the  time  he  was 
in  London  for  a  demiite  purpose,  and,  Uiough  he 


made  occasional  visits  to  the  continent,  yet  London 
was  his  central  place  of  dwelling.  It  has  been  argued 
that  in  point  of  law  the  debtor  cannot  have  "  resided," 
because  his  place  of  dwelling  was  not  a  lodging- 
house  but  simply  one  or  more  hotels,  and  that,  unless 
it  is  shown  that  he  paid  for  hts  rooms,  whether  he 
occupied  them  or  not,  he  cannot  be  said  to  have 
resided  in  them.  It  is  important  to  bear  in  mind 
that  the  ' '  residence "  of  the  section  is  not  residence 
at  large,  but  residence  within  a  particular  year. 
A  long  sojourn  is  not  a  eine  qud  non.  The 
residence  may  be  a  temporary  residence  for  a 
particular  [purpose.  There  must,  of  course,  be  some 
duration — ^for  instance,  two  or  three  days  would  not 
be  sufficient  The  purpose  for  which  the  debtor  was 
here  is  one  of  the  elements  to  be  taken  into  considera- 
tion. If  he  was  here  for  a  particular  purpose  which 
oould  not  be  conveniently  disposed  of  without  his 
presence,  and  was  here  for  a  substantial  time,  then  it 
t)ecomes  a  question  of  fact  whether  he  was  ordinarily 
resident  or  not.  In  my  opinion  there  is  abundant 
evidence  to  support  the  learned  registrar's  conclu- 
sion. 

BOMEB,  L.J.— I  am  of  opinion  that  the  learned 
registrar  has  come  to  a  correct  decision  on  a  point  of 
fact 

Oozsns-Habdy,  L.J.— I  agree. 

Appeal  diemissed. 

Solicitor,  J.  D.  B.  Lewie;  Chwrchy  BendeU,  dh  Co.; 
Blair  &  W.  B.  Girling. 


Jan.  28. 


From  K.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  } 

Mathew,  L.JJ.)  ) 

ZncBLSB  V.  Abrattamb.  (a.) 

Landlord  and  tenant^Contract  of  IsUing^Docwnent 
not  under  eecU — Weekly  rent— Contract  not  to  give 
notice  to  quit— 'Lease  for  li/e—Agreemmt  /or  leaee — 
Specific  performance — Ejectment. 

By  a  document  not  under  seed  it  fva$  expreseed  that  the 
plaintiff  had  let  a  houee  to  t?^  defendant  at  a  weekly  rent, 
and  that  the  plaintiff  agreed  not  to  raise  the  rent  so ,  long 
as  the  defendant  lived  in  t?ie  house  and  paid  rent 
regularly,  and  that  the  plaintiff  would  not  give  the 
defendant  notice  to  quit,  and  that,  if  at  any  time  the 
defendant  wished  to  move  otU,  the  plaintiff  promised  to 
return  to  him  the  sum  of  money  he  hcui  paid  on  taking 
possession. 

In  an  action  of  efedment  brought  after  the  defendant 
had  refused  to  quit,  in  pursuance  of  a  weeVs  notice  to 
quit, 

Held,  that  the  interest  intended  to  he  created  hy  the 
document  was  a  lease  to  the  defendant  for  his  life  subject 
to  certain  conditions;  that  though  it  wotUd  be  void  as 
stich  a  lease  for  want  of  a  seal,  it  might  be  used  as  an 
agreement  for  such  a  lease;  and  that  such  an  agreement 
was  capable  of  specific  performance  ;  and  that,  therefore, 
the  defendant,  electing  to  ask  for  specific  performance, 
was  entitled  to  judgment. 

Appeal  from  the  judgment  of  Darling.  J.,  oa  the 
triiftl  of  an  action  without  a  jury. 

The  action  was  brought  by  a  landlord  against  a 
tenant  to  recover  poss(«ssion  of  a  house. 

Prior  to  the  month  of  October,  1896,  the  defendant 
held  the  premises  of  the  plaintiff  as  a  weekly  tenant. 

On  the  5th  of  October,  1896,  the  parties  having 

(a.)  Beported  by  F.  G.  BfjOKSB,  Esq.,  Barrister- 
at-Law. 


844 


THE  WEEKLY  REPORTER.       [Mar«h28.i903.]         Vol.  LL 


GouBT  OF  Appeal. 


TiTu-KT.'vjt  V,  Abrahams. 


CouBT  OF  Appeal. 


agreed  to  an  alteration  in  the  weekly  rent,  a  dooa- 
ment  in  the  following  terms,  and  not  nnder  seal,  was 
ngned  by  the  plaintiff's  agent  and  delivered  to  the 
defendant : 

"I,  the  nndersiflped,  S.  Beron,  of  13,  Samuel- 
street,  Oommerdal-road,  E.,  have  let  to  Mr. 
Abrahams  the  honse  situated  at  24,  Morgan -street, 
Oommeroialroad,  B.,  at  a  weekly  rental  of  23s.,  and 
I  agree  not  to  raise  Mr.  Abrahams  any  rent  as  long 
as  he  lives  in  the  house  and  pays  rent  regular.  I 
shall  not  give  him  notice  to  quit.  Any  time  Mr. 
A.brahams  wishes  to  move  out,  I  promise  to  return  to 
him  the  £6  he  has  paid  me  on  talong  possession  of  the 
house.— 8.  Bebok." 

On  the  dOth  of  September,  1901,  a  week's  notice 
to  quit  was  given  on  behalf  of  the  phdntiff  to  the 
defendant. 

The  defendant  refused  to  go  out  of  possession  on 
the  expiration  of  the  notice,  but  remained  in  the 
house  and  prcmosed  to  continue  payment  of  the 
weekly  rent.  Bis  contention  was  that  the  plaintiff 
was  bound  by  his  agreement  that  he  would  not  give 
him  notice  to  quit. 

The  plaintiff  refused  to  receive  further  rent  and 
brought  this  action  for  recovery  of  possession.  He 
alleged  that  the  defendant  held  the  premises  on  a 
weekly  tenancy,  and  his  case  was  that  the  condition 
as  to  not  giving  notice  to  quit  was  repugnant  to  the 
nature  of  a  weekly  tenancy,  and  was,  therefore,  not 
binding.  Further,  the  plaintiff  contended  that,  if  the 
document,  on  the  construction  of  it,  amounted  to  a 
demise  for  the  life  of  the  defendant,  it  was  as  a  lease 
for  life  void  for  not  being  under  seal. 

Darling,  J.,  gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

Tindal  Atkiruon,  E.G.,  taLdHoHaway^  for  the  plain- 
tiff. 

Fod,  for  the  defendant. 

The  following  cases  were  cited  in  argument: 
Browne  v.  Warner,  14  Ves.  156,  409 ;  Cheshire  Lines 
OommiUee  v.  Lewis,  50  L.  J.  Q.  B.  121,  29  W.  B.  Dig. 
Ill;  In  re  King's  Leasehold  Estates,  L.  B.  16  Eq. 
521,  22  W.  B.  Dig.  129 ;  Parker  v.  TasweU,  6  W.  B. 
608,  2  De  G.  &  J.  559 ;  Wood  v.  Beard  2  Ex.  D.  30, 
25  W.  B.  Dig.  134 ;  MardeU  v.  OurUs,  [1899],  W.  N., 
p.  93. 

Yattqhak  Williaks,  L.J.— I  think  that  the  judg- 
ment of  Darling,  J.,  should  be  affirmed,  but  that  the 
terms  of  it  should  be  somewhat  varied.  Where  there 
is  an  attempt  to  create  an  interest  in  land  which  for 
some  reason  or  otber  fails,  and  in  the  same  document 
in  which  that  interest  in  land  is  attempted  to  be 
created  there  is  an  agreement  by  the  grantor  that  he 
will  not  during  the  life  of  the  grantee  take  any  steps 
to  enforce  his,  the  grantor*s,  rights  to  resume  posses- 
sion of  the  land,  then,  in  my  ojAnion,  unless  the 
agreement  creates  in  the  grantee  either  a  leasehold 
estate,  or  something  beyond  a  leasehold  estate,  like  a 
life  estate,  such  agreement  cannot  be  Miforced.  It 
may  be  as  clear  as  possible  that  the  grantor  aod  the 
grantee  did  not  intend  that  any  action  should  be 
brought  by  the  grantor  to  recover  possession  of  the 
land  during  the  life  of  the  grantee.  Still,  however 
plain  that  may  be,  in  my  judgment,  unless  tiie  agree- 
ment is  such  as  to  create  in  some  way  or  other  an 
effective  interest  in  land  in  the  grantee,  the  grantor 
has  a  right  to  bring  his  action  to  recover  possession, 
and  the  right  of  the  grantee,  if  any,  under  the  agree- 
ment, is  not  a  right  to  defeat  an  action  by  the  grantor 
in  the  nature  of  ejectment,  but  a  right  to  recover 
damages  for  breach  of  oontiact. 

The  whole  question,  therefoM,  in  this  case  is 
whether,  in  effect,  the   document  with  which  we 


have  to  deal  either  creates  an  immediate  interest  in 
land  in  the  grantee  or  gives  the  grantee  a  right  to 
call  upon  the  grantor  to  execute  such  a  document  as 
shall  convey  to  the  grantee  an  interest  consonant  with 
the  agreement  and  defeating  the  grantor's  r%ht  to 
bring  an  action  to  recover  possession  of  the  laud.  It 
seems  to  me  to  be  plidn  that  this  document  does  not 
create  an  immediate  interest  in  land  at  law  as  between 
the  plaintiff  and  the  defendant  It  does  not  vest  in 
the  defendant  any  interest  in  land  whatsoever.  That 
is  so  by  reason,  among  other  things,  of  the  statute 
8  &  9  Vict.  c.  106,  which  requires  any  conveyance 
of  an  interest  in  land  (subject  to  certain  exceptions) 
to  be  under  seaL  But  it  is  contended  that,  though 
this  document  is  not  under  seal,  and  therefore  ought 
not  to  be  construed  as  a  present  demise,  yet  it  maybe 
construed  as  an  agreement  to  demise  of  which  a  court 
of  equity  would  grant  specific  performance;  that, 
though  the  effect  of  the  statute  may  be  sudi  as  to 
render  it  impossible  to  rely  on  the  document  as  an 
effective  lease  for  the  want  of  a  seal,  yet  the  grantee 
may  treat  it  as  being  an  agreement  for  a  lease  uid 
as  giving  him  the  right  to  come  to  a  court  of  equity 
and  ask  for  an  order  for  specific  performance  of  it. 
And  it  is  said  that  that  is  equally  so,  whether  the 
document  appears  on  the  face  of  it  to  be  a  mere  agree- 
ment to  grant  a  lease,  or  whether  it  appears  on  the 
face  of  it  to  be  a  present  demise  but  fails  to  comply 
with  the  requirements  of  the  statute  by  not  being 
under  seal.  For  the  first  part  of  the  proposition 
reference  is  made  to  the  decision  of  Lord  Bldon  in 
Browne  v.  Warner,  and  for  the  second  part  relisnce 
is  laid  on  the  ju<)gment  of  Lord  Chelmsford  in  the 
case  of  Parker  v.  TasweU.  The  latter  judgment  con- 
tained the  following  passage :  **  But  the  instrument 
now  in  question  oould  DOt  amount  to  a  lease,  because 
it  was  not  signed  by  an  agent  lawfully  authorized  by 
writing,  nor  was  it  signed  in  the  name  of  the 
principal,  so  as  to  render  it  a  lease  binding  upon  the 
lessor.  Assuming,  however,  that  it  had  been  signed 
in  the  name  of  the  lessor,  and  would,  therefore,  have 
amounted  to  a  lease,  as  containing  words  of  present 
demise,  yet  there  is  nothing  in  the  Act  to  prevent  its 
being  used  as  an  agreement,  though  void  as  a  lease 
because  not  under  seal" 

I  suppose,  therefore,  that  I  must  take  it  that» 
unless  there  is  something  in  this  document  rendering 
it  impossible  for  judgment  to  be  ffiven  for  specific 
performance,  the  grantee  is  entitled  to  specific  per- 
formance, if  it  either  appears  to  be,  within  the  rule 
laid  down  bv  Lord  Eldon,  a  mere  agreement  to  grant 
a  lease,  or  if  it  appears  to  be  in  terms  a  present 
demise,  but  void  as  such  under  the  Act  of  8  &  9  Yiot. 
for  not  being  under  bcJ.  That  seems  to  be  the  effect 
of  the  auliiorities.  And  if  the  defendant  is  entitled 
to  specific  performance  there  is  an  end  to  this  action. 
If  he  ever  had  a  right  to  have  a  lease  executed 
he  canrot  be  ejected,  unless  in  accordance  with  any 
of  the  terms  of  the  agreement,  as  by  a  notice  to  quit, 
any  interest  which  he  may  have  acquired  has  come  to 
an  end.  Then  what  int«'resi  was  intended  to  be 
created  by  this  document?  I  find  a  difficulty  in 
construing  it  as  an  agreement  to  create  a  tenatxcy 
from  week  to  week.  If  not,  what  is  it  ?  It  seems  to 
me  to  be  »n  agreement  for  a  lease  for  the  rest  of  the 
defendant's  life,  subject  to  two  conditions — (1)  that 
tiiat  the  lessor  may  turn  him  out  of  possession 
if  he  does  not  puy  his  rent  regularly;  and  (2) 
that  the  defendant  may  determine  his  own  life 
estate  by  deciding  to  move  out  and,  presumably, 
giving  notice  of  his  intention  to  do  so. 

Sp^tking  for  myself  I  should  have  doubted  whether 
a  court  of  equity  would  grant  specific  performance  of 
a  contract  of  that  sort ;  for  the  moment  after  specific 
performance  has  been  ordered  it  will  be  open  to  the 
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leMee  to  determine  bis  life  estate  and  make  the  lease 
fatile.  The  anthorities,  however,  are  in  favour  of  the 
view  that  this  is  an  agreement  of  which  spedfio  per- 
formance might  be  ordered. 

But  I  do  not  think  that  our  judgment  ought  to 
end  there.  This  is  an  action  for  recovery  of  possession 
of  land ;  and  it  seems  to  me  that  the  plaintiff  is 
entitled  to  recover  unless  the  defendant  within  a 
specified  time  elects  to  take  specific  performance  of 
the  agreement  and  pays  the  arrears  of  rent  now  due. 
If  the  defendant  within  the  time  limited  puts  himself 
in  a  position  to  get  specific  performance  by  paying 
the  arrears  of  rent,  the  appeal  will  be  dismissed. 

Stibijnq,  L.  J.— I  am  of  the  same  opinion.  If  the 
words  of  this  instrument  are  sufficient  to  make  it  a 
demise,  it  is,  as  such,  bad  at  law  for  not  being  under 
seal.  But  the  judgment  of  Lord  Chelmsford  in 
Barker  v.  Taswell  shows  that  that  does  not  conclude 
the  oase.  Although  the  instrument  is  void  as  a  lease 
because  it  in  not  undvr  seal,  it  may  be  used  as  an 
acpreement  for  a  lease.  The  question  arises  whether 
it  is  an  agreement  which  is  capable  of  spdcific  per- 
formance. As  regards  that  question,  a  doubt  was 
expressed  by  Brett,  LJ.,  in  Cheshire  Lines  Committee 
V.  Lewis,  But  in  the  case  of  Mardell  v.  Curtis,  which 
was  similar  to  the  present  case,  Cozens- Hardy,  J., 
granted  specific  performance.  I  see  no  reason  to 
dissent  from  that  decision,  and  I  think  that  this 
agreement  is  capable  of  specific  performance.  I 
agree  that  the  defendant,  electing  to  ask  for  spedfio 
performance,  is  entitled  to  judgment,  on  condition 
that  he  pays  the  arrears  of  rent  within  the  time 
limited. 

Mathbw,  L.J.,  concurred. 

Judgment  varied. 

Solicitors  for  the  plaintiff.  Brighten  &  Lemon. 

Solicitors  for  the  defendant,  G.  Van  Damm  A  Co. 


Kigt  ®ourt  of  Slu^tice. 


Chan.  Div.  I 
Byrne,  J.  j 


Nov.  6,  26;  Jan.  26. 

In  re  Byland. 
BOFEB  V,  Btland.  (a.) 

Will — Charity— 'Terminable  interest  of  real  estate  — 
Tenant  for  life— Content  —  Mortmain  —  Vesting  — 
— Official  Trustee  of  Charity  Lands — M'>rtmain  and 
Charitable  Uses  Act,  1891  (54  &  55  Vict,  c.  73),  ss, 
3,  5,  6. 

A  testator,  by  his  vtill  and  codicil,  gave  his  real  and 
personal  estate  to  trustees  on  trust  for  sale,  but  directed 
that  no  part  of  his  freeholds  and  leaseholds  should  be 
sold  during  the  life  of  his  widow  without  her  consent ; 
and,  subject  to  certain  legacies  and  annuities,  he  gave 
one^fourth  of  the  income,  rents,  and  profits  of  his  estate 
to  his  widow,  and  the  remaining  three  parts  of  said 
income  to  certain  charities;  and  he  direded  that  after 
his  widow's  decease  the  whole  of  the  said  residuary 
estate  should  go  to  the  said  charities.  The  widow  was 
alive,  and  had  not  consented  to  a  sale,  and  more  than  a 
year  had  elapsed  since  testator^  death. 

Held,  that  the'  will  gave  two  interests  to  the  charities : 
(1)  a  reversionary  interest,  expectant  upon  the  widow's 
decease,  in  the  proceeds  of  sale  of  land,  and  this  was  not 
land  within  the  meaning  of  the  Mortmain  and  Charit- 

(a.)  Beported  by  J.  Abthttb  Pbios,  Esq.,  Barrister- 
at-Law. 


able  Uses  Act,  1891 ;  (2)  a  terminable  interest  in  the 
income  of  land,  which  the  trustees  were  expressly  for* 
bidden  to  sell  during  the  lifetime  of  the  widow  without 
her  consent  in  writing,  and  this  was  land,  whi^Jk,  not 
having  been  sold  voithin  the  year,  had  vested  in  the 
Official  Trustee  of  Charity  Lands, 

Summons. 

This  was  a  summons  for  the  construction  of  the 
will  of  William  Byland,  late  of  Bye  Lodge,  Sheffield, 
deceased,  to  determine,  inter  alia,  whether  under  the 
provisions  of  the  Mortmain  and  Charitable  Uses  Act, 
1891,  the  legal  estate  in  a  portion  of  testator's  real 
estate  comprised  in  the  said  will,  and  not  yet  sold, 
vested  in  the  Official  Trustee  of  Charity  Lands. 
Herbert  J.  Boper,  one  of  the  executors  and  trustees 
of  the  will,  was  plaintiff,  and  Ciara  Byland,  testator's 
widow,  and  the  other  acting  trustee  and  executrix 
under  the  will,  certain  charities,  and  the  Official 
Trustee  of  Charity  Lands  were  defendants. 

The  facts  of  the  case  were  as  follow : 

By  his  will,  bearing  date  the  13th  of  July,  1900, 
the  testator  gave  his  real  and  personal  estate  to  his 
trustees  therein  named  upon  trust  to  carry  out  the 
following  instructions.  And  after  bequeathing  certain 
lefradee  and  annuities  to  his  wife  and  others,  and  making 
a  bequest  of  certain  drawings  as  therein  mentioned, 
testator  dkected  all  his  pictures  to  be  sold  as  therein 
mentioned  and  any  pictures  not  sold  to  be  disposed  of 
as  therein  provided,  and  continued :  "  My  trustees 
shall  invest  the  net  moneys  realized  from  the  sale  of 
my  pictures  in  any  societies  authorized  by  law  for  the 
investment  of  trust  funds,  or  in  the  purchase  of  free- 
hold ground-rents  in  Bngland,  or  of  debentures  or 
debenture  stock  of  any  railway  the  works  whereof 
shall  be  situate  in  Great  Britain  or  which  shall  for  the 
time  being  be  paying  dividends  on  its  ordinary  stock, 
or  on  tbe  mortgage  debenture  bonds  or  mortgage 
debenture  stock  of  any  limited  company  in  England 
which  shall  for  ten  years  preceding  thn  investment 
have  paid  dividends  of  not  less  than  an  average  of 
5  per  cent,  per  annum  on  its  ordinary  shares,  but  not 
in  any  other  mode  of  investment,  and  may  from  time 
to  time  vary  or  transfer  such  stock  for  others  hereby 
authorized,  in  their  discretion ;  and  the  income  to  be 
applied  during  the  lifetime  of  my  wife  as  follows : 
atter  satisfying  the  above-mentioned  annuities  for 
the  time  being  payable,  one-fourth  to  my  said  wife 
during  her  life  and  the  remainder  equally  between 
and  amongst  the  National  Lifeboat  Institution,  the 
Port  of  Hull  Society  and  Sailors'  Orphan  Home 
(Orphanage  Branch),  the  Boyal  Masonic  Institution 
for  Boys  and  Boyal  Masonic  Institution  for  Qirls;  and 
after  the  death  of  my  wife  the  said  purchase-moneys 
shall  sink  into  and  form  part  of  my  residuary  estate. 
My  trustees  shall  convert  into  money  the  residue  of  my 
estate  at  their  discretion,  but  I  direct  that  my  trustees 
shall  sell  no  part  of  my  freeholds  or  leaseholds  during 
the  lifetime  of  my  said  wife  without  her  consent  in 
writing,  and  my  executors  and  trustees  are  authorized 
to  retam  any  of  my  investments  in  their  present  form 
without  incurring  any  responsibility  for  any  loss  to 
be  occasioned  by  such  retention."  And  testator 
directed  that  the  residue  of  his  estate  should  be 
divided  as  follows :  Two-fifths  to  the  National  Life- 
boat Institution,  two-fifths  to  the  Port  of  Hull  Society 
and  Sailors*  Orphan  Home,  one-tenth  to  the  Boyal 
Masonic  Institution  for  Boys,  one -tenth  to  the  Boyal 
Masonic  Institution  for  Qirls,  in  accordance  with  the 
directions  thereby  given. 

On  the  4th  of  October,  1900,  testator  add«*d  a 
codicil  to  his  will  whereby  he  declared  his  intention 
as  follows:  (1)  That  the  annuities  by  his  said  will 
given  should  be  payable  out  of  his  general  estate,  and 
not  exclusively  out  of  the  moneys  realized  from  the 
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sale  of  his  pictures.  (2)  That  the  directions  as  to  the 
mode  of  inyestment  of  moneys  realized  from  the  sale 
of  his  pictares  should  apply  also  to  his  general  estate 
as  and  when  the  same  should  be  realized.  (3)  That 
the  income  of  his  general  estate,  after  satisfying  the 
annuities  for  the  time  being  payable,  shoald  be 
applied  in  the  manner  in  his  will  described  with 
reference  to  the  income  arising  from  the  moneys 
realized  from  the  sale  of  his  pictures. 

The  testator  died  on  the  11th  of  October,  1900,  and 
his  will  was,  on  the  28th  of  December,  1900,  proved 
by  two  of  his  executors,  the  third  having  renounced 
probate,  at  the  Wakefield  District  Begistry.  A  year 
had  thus  elapsed  since  the  testator's  death,  and  all 
the  real  estate  comprised  in  the  will  had  not  been 
sold. 

The  o£Glcial  tnutee  chimed  that  the  legal  estate 
had  vested  in  him. 

(7.  Cave,  for  the  plaintiff. 

Levettf  K.O.,  and  Nicholas^  for  the  widow. 

Vaughan  Hawktru,  for  the  official  Ifmatee. — So  long 
as  there  is  a  prohibition  on  sale  there  is  no  equitable 
conversion.  In  re  SideboUom,  50  W.  E.  641,  [1902]  2 
Gh.  389,  has  no  application  to  this  case,  and  section 
5  of  the  Aiortmain  and  Gharitable  Uses  Act,  1891,  must 
apply:  Attorney-OeneralY.  Dodd^^2  W.  R.  624,  [1894] 
2  Q.  B.  150 ;  Lewin  on  Trusts  (7th  ed.),  pp.  739,  810, 
811. 

W.  M.  Cann,  M.  Bomer,  and  Peterson,  for  the 
charities. 

In  re  Wilkinson,  [1902]  1  Oh.  841,  50  W.  B.  Dig.  22, 
was  also  referred  to. 

Cur.  adv,  vulU 

Btbne,  J.  (after  stating  the  facts).— The  first  ques- 
sion  is  whether  or  not,  a  year  having  elapsed  since  the 
date  of  the  death  of  the  testator  and  the  time  for 
sale  not  haviog  been  extended  under  section  5  of  the 
Mortmain  and  Oharitable  Uses  Act,  1891,  the  interests 
given  by  the  testator  to  charities  have  vested  in  the 
Official  Trustee  of  Gharity  Luids  under  tiie  same 
Act.  It  will  be  observed  that  there  is  a  trust  for 
sale  applicable  to  the  whole  of  the  land  which  must 
be  exercised  upon  the  death  of  the  widow,  but  the 
exercise  of  which  during  her  lifetime  without  her 
consent  in  writiog  is  expressly  prohibited. 

It  is  settled  by  the  decision  of  the  Gourt  of 
Ap^al  in  the  case  of  In  re  Sidehottom^  that  the  proceeds 
of  the  sale  of  land  subject  to  an  immediate  trust  for 
sale  are  not  land  withm  tiie  meaning  of  the  Act  of 
1891,  and  that  the  provisions  of  sections  5  and  6  have 
consequently  no  application.  In  such  a  case  the 
charity  takes  the  interest  in  the  proceeds  given  to  it 
without  any  obligation  to  apply  for  an  extension  of 
time  should  the  trustees  neglect  or  be  unable  to 
sell  within  a  year  from  the  death  of  the  testator, 
although  this  does  not  justify  the  trustees  in 
indefinitely  postponing  the  sale.  Where  the  interest 
^ven  is  reversionary,  if  it  is  only  an  interest 
in  proceeds  of  sale  subject  to  a  trust  of  sale 
to  take  effect  immediately  upon  prior  life  or  other 
estates  in  the  land  itself,  I  think  such  an  interest  is 
also  not  land  within  the  meaning  of  the  Act  of  1891, 
and  that  the  provisions  of  section  5  and  6  do  not 
apply.  It  appears  to  me  that  upon  the  true  oocstruc- 
tion  of  the  will  and  codicil  in  this  case  there  are  in 
fact  two  interests  given  to  the  charities— the  one  a 
reversionary  interest  which  is  not  land  within  the 
meantiYg  of  the  Act,  and  as  to  which  there  is  no 
necessity  under  this  Act  for  an  extension  of  time 
and  no  question  of  vesting  in  the  Official  Trustee  of 
Gharity  Lands,  and  the  other  an  immediate  terminable 
interest  in  the  income  of  land  which  the  trustees  are 
expressly   forbidden  to  sell  during  the  lifetime  of 


the  widow  without  her  consent  in  writing.  No  such 
consent  has  been  given,  and  at  the  expiration  of  a 
year  from  l^e  testator's  death  the  land  from  which 
the  income  arises  remained,  and  it  still  remains,  un- 
converted. I  consider  that  the  interest  in  the  income 
given  to  the  charities  is  lamd  within  the  meaning  of 
the  Act,  and  that  consequently,  such  interest  not 
having  been  sold  within  the  year,  and  no  application 
under  the  Act  for  an  extension  of  time  having  been 
made  within  the  period,  it  has  by  force  of  the  Act 
vested  in  the  Official  Trustee  of  Gharity  Lands.  It 
appears  to  me  that  the  words  of  section  6  are  clear 
and  precise,  and  that  there  can  be  no  reasonable 
ground  for  saying  that  the  court  can  avoid  the  vesting 
by  an  order  extending  the  time  on  a  subiequent 
application.  There  is  a  class  of  cases  to  which  I  was 
referred,  showing  that  when  there  is  a  trust  for  con- 
version with  the  consent  of  a  certain  person,  the 
introduction  of  the  words  *'with  the  consent"  was 
not  sufficient  to  prevent  conversion,  there  being  an 
absolute  trust  for  conversion.  But  it  appears  to  me 
that  I  have  a  different  case  to  deal  with  here,  because, 
as  I  have  said,  there  is  an  express  negation  of  power 
to  sell,  except  with  consent  in  writine. 

Then  there  is  one  other  point  I  may  mention, 
although  it  is  not  now  before  me  for  decision,  I  am 
not  prepared  to  say  that  in  the  hands  of  the  official 
trustee  of  the  charities  there  is  not  power  in  them, 
in  the  Gharity  Gommissioners,  or  in  the  court,  as  the 
cose  may  be,  to  enlarge  the  time  notwithstanding  the 
fact  that  tiie  year  has  elapsed.  I  do  not  decide  that 
because  it  is  not  before  me.  [His  lordship  declared 
that  the  interest  of  the  charities  during  the  life  of  the 
widow  in  the  income  of  the  real  estate  had  vested  in 
the  official  trustee.] 

Solicitors,  WUliarMon,  HUl,  &  Co.,  for  Storey, 
Williams,  &  Storey,  Halifax;  Waterhouse  &  Co.; 
Parker,  Garrett,  Holman,  &  Hoioden;  Bowdiffes,  Bawle, 
&  Co,,  for  Cooper  A  Sons,  Manchester. 


In  re  BoMAnr.  (a.) 

Solicitor — Remuneration — Conveyancing — Purchase  and 
re-sale  —  Scale  fees  —  Negotiation  —  Commission    to 
agent — "Completing*'    conveyance  —  General    order 
under  Solicitors*  Remuneration  Act,  1881  (44  <fc  45 
Vict,  c,  44).  Schedule  L,  Part  L,  r.  11. 
In  order  to  earn  the  scale  fee  fornegotioHng  a  purchase 
or  a  sale,  a  solicitor  must  arrange  U—thai  is  to  say, 
must   substantially    do  all    the  negotiations    connected 
therewith,  and  not  merely  he  one  of  a  group  of  persons 
who  negotiate;    he  must  also   show  that  no   commis- 
sion has  been  paid  to  another  agent  in  respect  of  tTie 
negotiation. 

In  re  WithaD,  39  W.  R.  529,  [1891]  3  Ch.  8,  fol- 
lowtd. 

In  order  to  earn  the  scale  fee  for  completing  a  purchase 
or  sale,  he  must  do  all  the  work  specified  in  the  schedule, 
so  far  as  the  contract  requires  it  to  be  done.  Where  there 
is  a  purchase  and  a  re-sale  of  the  whole  of  the  pur- 
chased property,  and  the  conveyance  is  from  the  vendor  to 
the  ultimate  purchaser,  the  solicitor  is  not  entitled  to  such 
a  scale  fee. 

In  re  Bead,  42  W.   R.  601,  [1894]  3  Ch.  238,  dis- 
tinguished 
In  re  Baillie  &  Go.,  15  Times  L.  R.  277,  followed. 

(a.)  Beported  by  H.  L.  Obmiston,  Esq.,  Barrister- 
at-Law. 


Vol.  M. 
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High  Coubt. 


In  be  Bomain. 


High  Goxtbt. 


Adjourned  sammons. 

Tula  was  an  application  on  the  part  of  a  client  to 
review  the  decuion  of  the  taxing-master,  refusing 
to  disallow  certain  items  in  a  soliScors'  bill  for  work 
done  in  connection  with  the  purchase  and  re -sale  of 
gome  house  property. 

On  the  19th  of  February,  1902,  Fiakelstein  and 
Diamant  introduced  tiie  house  property  in  question 
to  the  notice  of  the  applicant,  one  Bam«tt  Levy,  with 
a  view  to  its  purchase  and  re-sale  by  him  at  a  profit; 
on  the  same  day  they  received  a  commission  note 
from  him,  imder  which  they  were  to  receive  £75  if 
the  sale  to  him  went  through.  He  tbereupon  put 
himself  into  communicatioB  with  a  firm  of  estate 
agents,  who  were  acting  for  ttie  vendor,  and  who 
offered  to  submit  his  offer  of  £3,000  to  the  vendor. 

On  the  24th  of  February  the  estate  agents  in- 
formed Levy  that  there  was  a  better  offer  for  the 
property.  On  that  day  Levy,  on  the  advice  of 
Finkelstein  and  Diamant,  consulted  the  solicitor. 

On  the  4th  of  March,  Levy,  in  the  presence  of  the 
solicitor,  himself  bid  £50  more  than  another  c  ffer  of 
£3,300,  and  the  result  was  the  purchase. 

In  the  meautime,  on  the  26th  of  February,  the 
commission  note  of  the  19th  of  February  had  been 
replaced  by  another  arrangement  between  the  parties. 
Levy  paid  £10  in  respect  of  the  £75  to  Diamant,  and 
gave  him  another  commiesion  note  for  £45,  payable 
if  the  re-sale  to  Davis  should  be  carried  through. 
Levy  at  the  same  time  promised  Finkelstein  another 
commission  note  (which  he  ultimately  gave  him  on  tue 
6th  of  Mfurch,  alter  tbe  re-sale  had  been  made)  for 
£35  if  the  sale  to  Davis  went  through. 

The  re-sale  to  Davis  was  arranged  on  the  5th  of 
March  in  the  solicitor's  office  in  tbe  presence  of  Fink^- 
stein  and  Diamant.  Diamant,  in  an  uncontradicted 
passage  in  his  affidavit,  swore  that  at  the  interview 
he  opened  the  matter  by  **  discussing  the  price  with 
Davis,  Levy  having  told  me  before  the  meeting  that 
he  wo^d  not  take  less  than  £3,700,  which  sum  Davis 
eventually  agreed  to  pay." 

The  conveyance,  when  prepared,  was  one  from  the 
original  vendor  to  Davis,  Levy  being  made  a  party. 
The  applicant  said  that  all  that  the  solicitor  haa  done 
in  oomiection  with  it  was  to  receive  the  abstract  from 
the  original  vendor,  copy  it,  and  forward  it  to  Davis's 
solicitors,  to  receive  tne  requisitions  from  Davis's 
BolioitorB,  copy  them,  and  forward  them  to  the 
original  vendor,  and  that  a  similar  process  took  place 
in  regard  to  the  observations  and  further  requisitions. 
The  solicitor  said  he  had  done  more. 

The  items  to  which  the  applicant  objected  were — 
two  scale  fees  for  negotiating  the  purchase  and  re- 
sale respectively,  and  two  scale  fees,  one  for  investi- 
gating the  title  and  preparing  and  completing  the 
conveyance  to  Levy,  and  one  for  deducing  the  title 
and  perusing  and  completing  the  conveyance  to 
Davis. 

The  master  disallowed  the  objections,  and  the 
present  summons  was  taken  out.  The  applicant  did 
not  dispute  that  the  solicitor  was  entitled  to  some 
remuneration* 

P.  8.  Stokes  and  (7.  J.  MatTiew,  for  the  applicant. — 
The  solicitor  is  not  entitled  to  the  scale  fee  for 
negotiating  the  purchase  and  re-sale,  by  reason  of 
rule  11  of  the  rules  under  the  Solicitors'  Bemunera- 
ticm  Act,  1883.  He  has  not  shown  that  he  arranged 
the  sale,  and  the  price,  and  terms  and  conditioos ; 
neitfajer  has  he  shown  that  "no  commission  was 
paid  by  the  client  to  an  agent "  in  respect  thereof : 
In  re  Withall,  30  W.  B.  529,  [1891]  3  Ch.  8; 
DriOama  ▼.  Manifold,  42  W.  B.,  578,  [1894]  3  Ch. 
100.  La  the  present  case  it  is  dear  that  Finkel- 
stein and  Diamant  took  the  main  part  in  arranging  < 


the  sale  and  were  paid  for  so  doing.  In  re 
MacQowan,  39  W.  B  227,  [1891]  1  Ch.  105,  is 
not  against  us,  because  it  was  there  held  that 
the  work  in  respect  of  which  a  commission  was  paid 
was  Bomethiog  which  did  not  come  within  the 
expression  ''  negotiating  a  sale  of  property."  As  to 
the  charge  for  completion,  before  the  solicitor  can 
charge  the  scale  fee  he  must  show  that  he  has  done 
all  the  services  mentioned  in  the  schedule :  In  re  Lacy 
A  8(m,  32  W.  B.  233,  25  Ch.  D.  301.  This  case  was 
said  to  bave  beeo  distinguished  in  In  re  Read^  42 
W.  B.  601,  [1894]  3  Ch.  238.  But  in  In  re  Bead 
there  had  been  a  purchase  and  a  sub-sale  of  part 
of  the  prox>erty  included  in  the  original  purchase, 
and  the  solicitor  had  doue  work  in  counection  with 
both  the  purcbase  and  the  sub-sale.  That  was  pointed 
out  by  the  Court  of  Appeal  in  In  re  Baillie  &  Co,,  15 
Times  L.  B.  277,  where,  as  in  the  present  case,  there 
was  a  conveyance  from  the  origioal  vendor  to  the 
ultimate  purchaser,  and  it  was  held  that  the  solicitor 
was  not  entitled  to  charge  two  scale  fees. 

H.  8,  A.  Henrique,  for  the  respondent. — As  to  the 
negotiation  fee,  the  solicitor  did  iu  fact  negotiate 
both  the  sale  and  the  re-sale.  Finkelstein  and 
Di«mant  took  no  part  in  arranging  the  contract.  All 
chat  tbey  did  was  to  introduce  the  purchaser ;  that  is 
no  part  of  the  negotiation  of  the  sale :  In  re  WithalL 
Consequently  the  fact  that  they  received  a  commis- 
sion in  respect  of  it  is  immaterial.  Tae  master 
decided  this  part  of  tbe  case  on  the  authority  of  In 
re  Ma^Gowan,  and  I  submit  that  he  is  right.  On  the 
second  point,  the  case  falls  within  the  principle  of 
In  re  lUad,  In  re  Baillie  &  Go.  is  distinguishable  ; 
the  ground  on  which  it  was  decided  was  taat  the 
contract  in  respect  of  which  the  scale  fee  was  charged 
was  never  really  carried  out. 

BT7GELEY,  J. — In  thii  case  I  am  unable  to  agree 
with  the  conclusion  at  which  the  taxing-master  has 
arrived.  If  the  matter  involved  a  question  of  detail, 
of  which  he  has  very  much  greater  experience  than  I, 
I  should  have  more  hesitation  in  differing  from  him  tb  an 
I  have,  but  the  question  I  have  to  determine  is  really 
one  of  principle  Mrising  from  the  construction  of  these 
rules  and  the  decisions  upon  them.  Now,  if  it  were 
necessary  to  decide  the  point,  I  should,  upon  the 
affidavits,  have  very  great  doubt  whether  tbs  solicitor 
in  this  case  was  employed  to  negotiate  at  all.  But  it 
is  not  necessary  to  determine  that  question,  because, 
even  if  he  was  appointed  to  negotiate,  I  think  the 
scsle  fee  is  not  applicable  for  other  reasons.  [His 
lordship  then  stated  the  facts  as  to  the  negotiations, 
and  continued :]  The  result  of  all  this,  as  ic  seems  to 
me,  is  this,  that  even  if  the  solicitor  did  take  some 
part  in  the  negotiation,  he  did  not  take  the  entire 
part  in  it.  Now,  on  that  statement  of  the  facts,  I 
turn  to  rule  11,  on  which  the  question  arises :  "The 
scale  for  negotiating  shall  apply  in  cases  where  the 
solicitor  of  the  vendor  or  purchaser  arranges  the  sale 
or  purchase,  and  tbe  price,  and  terms  and  conditions 
thereof,  and  no  oomnussion  is  paid  by  the  client  to  an 
auctioneer,  or  estate  or  other  agent."  Now,  as 
Bowen,  L.  J.,  pointed  out  in  /h  re  MacGowan,  there  are 
two  things  to  be  satisfied — first,  affirmatively,  the 
solicitor  must  arrange  the  tbings  mentioned;^  and 
further,  negatively,  no  commission  must  be  paid  by 
the  client  to  an  auctioneer,  or  estate  or  other  agent. 
I  think  the  solicitor  fails,  in  the  first  instance,  upon 
the  first  part  of  that ;  I  think  he  did  not  arrange 
the  sale  or  purchase.  As  to  what  arranging  means, 
I  have  the  authority  of  the  Court  of  Appeal  in  In  re 
MacGowan,  and  again  in  In  re  Withall,  for  saymg  that 
that  means  that  the  solicitor  must  entirely  conduct  the 
negotiation.  Those  particular  words  are  used  by  North, 
J.,  in  In  re  Withall,  [1891]  3  Oh.  at  p.  12,  and  his  judg- 
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ment  is  affirmed  by  ihe  Conrt  of  Appeal.  I  do  not 
anderatacd  that  to  mean  that  if  the  vendor  introdnoes 
an  intending  bayer  to  the  Bolioitor,  and  says  to  the 
latter,  '*  Please  negotiate,'*  that  the  solicitor  does  not 
entirely  condnot  the  ssle.  If  those  were  the  facts,  a 
solicitor  may  entirely  condnot  the  sale.  But  I  think 
the  words  do  mean  that  the  solicitor  is  not  to  be  one 
of  a  body  of  persons  who  negotiate ;  he  must  be  the 
person  who  does  the  whole  of  the  negotiation — ^that  is 
to  say,  substantially  the  whole  of  the  negotiation. 
Now,  assuming,  on  the  point  as  to  which  I  say  I  am 
not  satisfied,  that  the  solicitor  was  employed  to 
negotiate  at  all,  then  I  tbink  certainly  he  did  not 
do  the  whole  of  the  negotiation.  He  did  not  And  the 
purchaser  when  the  property  was  purchased,  he  did 
not  find  the  purchaser  when  it  was  re-sold,  and  did 
not  settle  the  negotiation  in  the  matter  of  either  one 
or  the  other. 

Then  the  next  point  i^  this,  that  even  if  the 
affirmative  words  of  rule  11  are  satisfied,  the  negative 
words  are  not — *^  no  commission  is  paid  by  the  client 
to  an  auctioneer,  or  esrate  or  otder  agent."  In 
respect  of  both  the  purchase  and  the  re-sale  it  seems 
to  me  that  a  commiasion  was  pud  by  the  cUent  to 
Finkelstein  and  Di«maot.  I  think,  therefore,  that 
the  solicitor  is  not  entitled  to  the  scale  fee  for 
negotiating  either  the  purchase  or  the  re-sale. 

Then  the  next  question  is  this,  did  he  invf  stigate 
the  title  and  prepare  and  complete  the  conveyauce 
whon  Levy  purchased,  and  did  he  deduce  the  title 
and  peruse  and  complete  the  conveyance  when  Levy 
sold.      The  facts  are  tbat,  inasmuch  as  Levy  had 
re-sold  to  Oavis,  the  aolioitor  in  faot  did  nothing  at 
all  but  receive  the  abstract  from  the   solicitors  to 
Levy,  hand  it  on  to  the  buyer  from  Levy,  and  act 
in    the     same    way    with    the    requisitions   when 
they   came     in.      He   did   nothing    at    all.      The 
conveyance    when    prepared     was     a     conveyance 
from   Levy's  vendor   to    Levy's   purchaser.      Levy 
was    made    a    party  to    it    for    the    purpose    of 
introducing  the  sub-purchaser,  the  proper  person  to 
whom  the  vendor  could  convey.    I  am  not  at  sdl 
saying  that  the  solicitor  is   not  entitled   to   some 
payment  for  those  things.    He  bad  to  see  that  it  was 
a  proper  conveyance  for  his  client  to  concur  in ;  but 
did  he  investigate  the  title  and  prepare  and  complete 
the  conveyance  in  the  one  case,   and   peruse   and 
complete  the  conveyance  in  the  other  f    H<)  did  not. 
It  was  held  in  the  Oourt  of  Appeal  in  In  re  Lacy  &  Son 
that  in  order  to  enm  the  scale  fee  the  solicitor  must 
dj  all  those  things  so  far  as  the  contract  requires 
them  to  be  done;    he   must   investigate   the  title, 
prepare  tha  conveyance,  and  complete  tue  conveyance, 
or,  if  it  be  a  sale,  he  mu^t  peruie  the  conveyance  and 
complnte  the  conveyance.    Did  he  do  any  one  of  those 
things  P    It  appears  to  me  he  did  not.    It  is  said  that 
in  In  re  Read  Kekewich,  J.,  held  that  there  might 
bd   a   scale  fee   in    circumstances    which    iu    some 
respects  are  similar  to  this.      The  essential  differ- 
ence,   it    appears    to    me,    is    this,    that    in    the 
case  before  E^-kewich,  J,,  the  sub-sale   was  a  sub- 
sale,  not  of  the  whole,  but  of  part  of  the  property 
included  in  the  head  sale.     Therefore  there  was  a 
conveyance  in  respect  of  the  original  purchase,  and 
there  was  another  conveyaace  in  respect  of  the  sub- 
sale.    It  may  very  well  be,  under  those  drcuoistanoes, 
that  some  scale  fee  may  be  payable,  and  it  may  be 
tbat  the  scale  fee  in  respect  of  the  whole  origintJ 
purchase-money  may  be  payable.    As  to  ttat  I  say 
nothing  at  alt ;  but  it  appears  to  me  that  In  re  Read 
•has  no  application  to  a  case  where  the  sub- sale  is  a 
sale  of  the  whole  of  the  property  included  in  the 
original  sale,  and  where,  therefore,  the  solicitor  of 
the  intermediate  purchaser  has  nothing  to  do  with 
completing  the  sale  to  his  client,  as  distinguished 


from  a  sub-sale  by  lus  client.  In  re  Lacy  A  Son  was 
in  the  Court  of  Appeal,  and  was  observed  upon  in 
In  re  Baillie  &  Son,  where  the  Oourt  of  Appeal  pointed 
out  that  In  re  Bead  had  reference  to  such  a  state  of 
facts. 

It  appears  to  me,  then,  that  the  solicitor  must,  in 
order  to  earn  the  scale  fee,  do  all  the  things  in  that 
definition— he  must  investigate  or  deduce  the  title  and 
prepare  or  peruse  the  conveyance,  as  the  case  may 
be,  and  he  must  procure  the  completion  of  the  con- 
veyance. This  he  has  not  done.  I  must,  therefore, 
send  the  matter  back  to  the  taxing-master  to  deal 
with  on  the  footing  of  this  rule,  as  I  understand  the 
client  does  not  at  all  dispute  that  the  solicitor  is 
entitled  to  be  paid  a  proper  fee. 

Solicitors,  J.  S.  BlahkeMee;  D.  A.  Bomain. 


Oct  28. 
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K.  B.  Div.  \ 

(Lord  Alverstone,  L.O.J.,  and  > 
Wills  and  Ohannell,  JJ.)      J 
Haylbs  {Appellant)  v.  8Ajn>ow7S[  XJbbak 
Council  {BeepondenU).  (a.) 

Local  government^Street— Private  etreet  works— Final 
apportionment  of  expeneee  amonget  froniagerB — Rigid 
of  frontager  to  object  to  apportumment—Whm  to  he 
made-'Private  Street  Works  Act,  1892  (56  <fc  56  Vict. 
c.  57),  «.  12. 

The  respondents,  an  wrhan  authority,  acting  in  pur- 
suance of  section  6  of  the  Private  Street  Works  Act,  1892, 
which  Act  had  been  adopted  by  them,  employed  a  con- 
tractor to  execute  levelling,  paving,  channelling,  metalling, 
and  other  works  in  a  certain  road  which  was  a  street 
within  the  meaning  of  the  Public  Health  Act,    1875. 
Specifications,  plans,  and  an  estimate  were  duly  made 
and  deposited.     The  work  was  carried  out,  and  on  a 
final  report  by  their  surveyor  that  it  had  been  satis- 
factarily  completed  the  respondents  paid  to  the  contractor 
the  contract  price.     Tlie  surveyor  to  the  respondents  then 
duly  made  a  final  apportionment  of  the  expenses,  and 
served  notices  of  such  apportionment  upon  the  owners  of 
premises  affected  thereby,  in  accordance  with  section  12 
of  the  above  Private  Street  Works  Act.     By  sub-secticn  1 
of  tfiat  section  it  is  provided  that  such  final  apportion- 
ment shall  be  conclusive  for  all  purposes,  and  the  sums 
thereby  apptyrtioned  shall  be  recoverable  in  manner  provide 
by  the  Act.    Sub-section  2  of  section  12  provides  that 
within  one  month  after  notice  of  such  final  apportion- 
ment has  been  served,  the  owner  of  any  premises  charged 
with  any  expenses  under  such  apportionment  may  object 
thereto  upon  the  grounds,  or  any  of  them  (inter  alia), 
thtxt  the  apportionment  has  not  been  made  in  accordance 
with  the  section,  and  that  there  has  been  an  unreasonaWe 
departure  from  the  specificatiotis,  plans,  and  sections. 

The  aj^eUant,  one  of  the  frontagers  affected  by  the 
notice  of  the  final  apportionment,  objected  thereto  after 
one  month  had  expired.  The  respondents  took  summary 
proceedings  against  the  appellant  to  obtain  payment  of  the 
sum  apportioned  upon  him,  and  at  ihe  hearing  before  the 
justices  the  appellant  objected  that  the  works  had  not  been 
completed  within  the  meaning  of  section  12,  because  they 
had  not  been  carried  out  in  compliance  with  the  specifica- 
tion and  that,  therefore,  the  surveyor  had  noiower  to 
make  a  final  apportionment  of  the  expenses.  He  further 
desired  to  call  evidence  in  support  of  his  contention  that 
the  works  had  not  been  properly  completed,  but  thejustieei 
refused  to  allow  him  to  do  so  and  ordered  him  to  pay  the 
sum  claimed,  on  the  ground  thai  the  final  apportionment 

(tt.)  Reported  by  B.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 
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not  having  been  objected  to  in  manner  provided  hy  the  Act 
was  condunve  against  him,  and  they  there/ore  couHd  not 
entertain  the  ohjeetions. 
Held,  that  the  decision  of  the  ftuticea  was  right. 

^  This  was  aoase  stated  nnder  the  Sammary  Jarisdio- 
tion  Acts  by  justioes  for  the  coanty  of  Southampton. 

At  a  petty  sesnons  held  at  Newport,  Isle  of  Wight, 
on  the  12  th  of  October,  1901,  a  complaint  preferred 
by  the  clerk  to  the  respondents,  the  Sandown  Urban 
District  Ooonoil,  against  George  Hayles,  the  appel- 
lant, for  that  he  owed  to  the  respondents  the  sum  of 
£38  7s.  Id.,  according  to  an  apportionment  made  on 
the  15th  ot  April,  1901,  nnder  section  12.  sub-section 
1,  of  the  Private  Street  Works  Act,  1892,  of  expenses 
incurred  in  sewering,  chimn<»lling,  &c.,  a  street  called 
Wilton-road,  Lake,  was  heard  and  determined,  when 
the  justices  ordered  the  appellant  to  pay  to  the 
respondents  the  aforesaid  sum  with  costs. 

At  the  hearing  of  the  complaint  the  following  facts 
were  admitted  or  proved. 

The  respondents  had  adopted  the  Private  Street 
Works  Act,  1892.  Wilton-road  was  a  street  within 
the  meaning  of  the  Public  Health  Act,  1875,  and  the 
appellant  was  the  owner  of  premises  abutting  on  it. 

The  respondents,  acting  under  section  6  of  the 
Private  Street  Works  Act,  being  dissatisied  with  the 
state  and  condition  of  the  said  street,  resolved  that 
the  same  should  be  sewered,  kerbed,  channelled, 
levelled,  ballasted,  metalled,  and  made  good. 

The  notices,  spedfloations,  plans,  sections,  estimate 
and  provisional  apportionments  required  by  section  6 
were  made,  approved,  and  deposited,  and  copies 
thereof  were  duly  served  on  the  owners  of  the 
premises  liable  to  be  charged. 

The  works  were  execut<»d  under  an  agree  onent  dated 
the  1st  of  ICay,  1900,  made  between  the  contractor  of 
the  one  part  and  the  respondents  of  the  other  part. 
The  agreement  provided,  inter  alia,  that  the  re- 
spondents should  pay  to  the  contractor  for  the 
execution  by  him  of  the  said  works  the  sum  of 
£279,  or  such  greater  or  less  sum  or  sums  as  according 
to  the  terms  of  ^e  specification  and  general  con- 
ditions therein  referred  to  or  contained  should  become 
payable  by  the  respondents  to  the  contractor,  and 
would  pay  the  same  according  to  the  terms  of  the 
said  general  conditions. 

The  cost  of  such  works  was  arrived  at  by  the 
respondents  having  caused  a  specification,  plans,  and 
estimate  thereof  to  be  prepared  by  their  surveyor  and 
deposited  at  the  o£Gloe  of  such  surveyor,  and  having 
invited  tenders  for  the  works  according  to  the  specifi- 
cation and  plans  and  according  to  the  general  con- 
ditions of  the  contract,  and  by  their  acceptance  of  the 
tender  of  the  contractor  at  the  sum  aforesaid. 

The  respondents  paid  for  the  works  the  sum  of 
£296  2s.  4d.,  made  up  as  follows:  Oontract  price, 
£279 ;  extras,  £3  Os.  4d. ;  surveyor's  charges,  £14  28. 

The  respondents  were  satisfied  with  the  works  on 
the  report  of  their  surveyor  and  production  of  cer- 
tificates given  by  him  from  time  to  time  to  the  con- 
tractor, or  during  the  projneas  of  such  works  and  of 
his  final  report  and  certificate  on  the  completion  of 
suoh  works. 

The  surveyor  inspected  the  works  whilst  they  were 
in  progress  as  often  as  he  thought  necessary,  and 
when  they  were  finally  completed  he,  by  personal 
inspection,  satisfied  himself  that  they  had  been  com- 
pleted in  accordance  with  the  terms  of  the  contract, 
and  he  accordingly  gave  his  certificate  to  the  con- 
tractor for  the  payment  to  him  of  the  balance  due  to 
him  as  provided  uf  the  contract,  and  reoorted  the  due 
completion  of  the  works  to  his  satisfaction  to  the 
works  committee  of  the  respondents,  who  thereupon 


certificate  of  the  surveyor  directed  payment  of  the 
ball  nee  so  cerdfi^d  to  be  due  to  the  contractor,  and 
suoh  final  payment  was  made  accordingly. 

The  amount  sought  to  be  recovered  was  apportioned 
against  the  appellant  and  notice  thereof  was  on  the 
19th  of  April,  1901,  duly  served  on  him  in  the  manner 
provided  by  the  Act 

The  appellant  failed  to  give  notice  to  the 
respondents  within  the  time  prescribed  of  his  intention 
to  object  to  the  final  apportionment  on  any  of  the 
grounds  set  forth  in  section  12,  sub-section  2,  of  the 
Act,  nor  did  he  raise  any  objection  to  suoh  final 
apportionment  until  the  22nd  of  July,  1901,  when 
he  by  his  solicitor  addressed  the  following  letter  to 
the  respondents : 

**  I  herebv  give  you  notice  that  I  consider  the 
apportionment  of  the  expenses  of  making  up  Wilton- 
road,  Lake,  made  by  your  surveyor,  invalid*  Such 
apportionment  should  only  be  made  when  the  work 
is  complete,  and  from  evidence  obtained  at  the  in- 
spection made  on  the  24th  of  June  last  it  is  manifest 
that  the  road  has  not  been  formed  and  levelled,  nor 
has  it  been  ballasted  with  six  inches  of  hard  Yentnor 
rubble  or  white  chalk,  nor  metalled  with  six  inches 
best  yellow  gravel,  nor  have  the  footways* been 
ballasted  four  inches  thick,  nor  metalled  with  three 
inches  fine  St.  George's  Down  gravel.  Also  the 
channelling  and  curbing  does  not  comply  with  the 
specifications  submitted  and  forming  the  basis  of 
notice  to  frontagers.  Mr.  Hayles  will  therefore 
contest  your  right  to  recover  payment  from  him, 
the  Act  requiring  that  the  works  shall  be  complete 
before  the  surveyor  proceeds  to  make  up  his  apportion- 
ment. It  will  be  contended  that  it  is  equally 
necessary  that  the  work  should  be  complete  in 
thickness  as  that  it  should  be  complete  in  width  and 
length.*' 

m  reply  the  respondents  wrote  stating  that  the 
apportionment  was  final  and  had  become  binding  and 
condusive,  no  objection  having  been  made  thereto 
within  the  terms  mentioned  ia  the  Public  Street 
Works  Act,  1892,  under  which  the  road  was  made, 
and  therefore  the  matter  could  not  be  re-opened. 

At  the  hearing  of  the  complaint  it  was  argued  on 
behalf  of  the  appellant  that  die  works  mentioned  in 
the  original  estimate,  specification,  plans,  and  sections 
had  only  been  partially  completed  and  carried  out ; 
that  actual  completion  was  a  condition  precedent  to 
the  fioal  apportionment ;  that  as  the  works  had  not 
been  wholly  completed  the  final  apportionment  of  the 
respondents*  surveyor  was  null  ana  void ;  and  there- 
fore it  was  unnecessary  for  the  appellant  to  give 
notice  of  objection  witfaon  the  time  and  in  the  manner 
prescribed  by  section  12,  sub-section  2,  of  the  Act. 

On  the  part  of  the  respondents  it  was  contended 
that  as  the  appellant  had  failed  to  give  written  notice 
of  his  intention  to  object  to  the  final  apportitjament 
on  one  or  more  of  the  grounds  mentioned  in  the 
above  sub-section  within  one  month  of  the  service  of 
the  notice  of  the  same  on  him,  such  final  apportion- 
ment was  conclusive  for  all  purposes,  and  the 
appellant  was  bound  by  the  Act  to  abide  by  the 
apportionment. 

The  appellant  desired  to  cross-examine  the  re- 
spondent s  surveyor,  and  to  call  evidence  in  support 
of  his  contention  that  the  original  works  had  been 
only  partially  executed,  but  was  not  permitted  to  do 
so,  the  justices  being  of  opinion  that  the  final  ap- 
portionment, not  having  been  objected  to  in  manner 
provided  by  the  Act,  was  conclusive  against  the 
appellant ;  and  they  thereupon  made  the  order  now 
appealed  from. 

The  questions  now  raised  for  the  opinion  of  the 

court  were :  (1)  Whether  the  justices  were  right  in 

reported  to  the  respondents,  who  on  production  of  the  V declining  to  allow  the  appellant  to  cross-examine  and 
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prodaoe  evidenoe  in  support  of  hit  contention;  (2) 
whether  having  regard  to  the  nature  of  the  app Plant's 
oontention  it  was  necessary  for  him  to  give  notice  of 
objection  in  the  manner  and  within  the  time  reqaired 
by  the  Act ;  and  (3)  whether  the  fiaal  apportionment 
was  made  in  accordance  with  the  said  Aot. 

By  section  12  of  the  Private  Street  Works  A'st, 
1892  (55  &  66  Vict  a  57),  it  is  provided  as  followi : 

"(1)  When  any  private  street  works  have  been 
completed,  and  the  expenses  thereof  ascertained,  the 
surveyor  shall  make  a  flnal  apportion  me  at  b^  dividing 
the  expenses  in  the  same  proportions  in  which  the 
estimated  expenses  were  divided  in  the  original  or 
amended  provisional  apportionment  (as  the  case  may 
be),  and  snoh  final  apportioment  shall  be  conclusive 
for  all  purposes ;  and  notice  of  snch  final  apportion- 
ment shall  be  served  upon  the  owners  of  the  premises 
affected  thereby ;  and  the  sums  apportioned  thereby 
shall  be  recoverable  in  m%nner  provided  by  thu 
Act.    .    .    ." 

**  (2)  Within  one  month  after  such  notice  the  owner 
of  any  premises  charged  with  any  expenses  under  such 
apportionment  may,  by  a  written  notice  to  the  urban 
authority,  object  to  such  final  apportionment  on  the 
following  grounds,  or  any  of  them  : 

"  (a)  That  the  actual  expenses  have  without  suffi- 
cient reason  exceeded  the  estimated  expenses  by  more 
than  fifteen  per  cent. 

"(h)  Thtt  the  final  apportionment  has  not  been 
made  in  accordance  with  this  section. 

*'  (c)  That  there  has  been  an  unreasonable  departure 
from  the  specification,  plans,  and  sections." 

Moniagu  Luah,  K,0,  {G.  B.  Marriott  with  him),  for 
the  appellant. — The  decision  of  the  justices  was 
wrong.  By  section  12  of  the  Private  Street  Works 
Act,  1892)  it  is  a  condition  precedent  to  the  surveyor 
making  a  final  apportionment  of  the  expenses  on  the 
frontagers  that  the  works  b^  completed,  and  the 
appellflunt  was  entitled  to  adduce  eridenoe  before  the 
magistrates  to  show  that  the  works  were  not 
completed,  and  that,  in  consequence,  the  final  appor- 
tionment was  bad.  The  fact  of  the  surveyor 
certifying  that  the  work  is  done  does  not  prove 
that  the  work  has  been  done,  and  if  the  work 
is  not  done  the  apportionment  is  a  nullity.  In 
the  case  of  Cook  v.  The  Ipnoich  Local  Board  of 
Health,  19  W.  B.  1079.  L.  R.  6  Q.  B.  451,  which  was 
decided  under  the  Public  Health  Aot,  1848  (11  &  12 
Yict.  0.  63),  an  owner  of  property  refused  to  pay  the 
contribution  apportioned  to  him,  on  the  ground  that 
he  disputed  the  fairness  and  accuracy  of  the  apportion- 
ment, and  it  was  there  held  that  the  justices  were 
not  empowered  under  section  64  of  the  Local  Govern- 
ment Act,  1858  (21  &  22  Vict.  c.  98),  to  inquire  into 
the  actual  expenditure,  or  as  to  the  deposit  of  plans, 
their  duty  being  simply  ministerial,  but  the  reason 
for  that  decision  was  that  the  remedy  of  the  aggrieved 
party  was  by  memorial  to  the  Secretary  of  State  under 
section  120  of  the  Public  Health  Act,  1848.  There  is 
no  such  remedy  given  by  the  Private  Street  Works 
Act,  1892. 

M<icmorran  K,C.  (C  Fleetwood  Pritchard  with  him), 
for  the  respondents,  was  not  called  upon. 

Lord  ALYEBSTONa,  L.G.J.^1  am  of  opinion  that 
this  appeal  fails,  and  that  our  judgment  must  be  for 
the  respondents.  It  is  true  that  at  the  time  Cook  v, 
Ipswich  Local  Board  of  Health  was  decided  it  was  the 
law  that  in  proceedings  to  recover  a  sum  due  under 
an  apportionment  of  paving  expenses,  made  under 
section  69  of  the  Public  Health  Act,  1848,  no  question 
could  be  raised  before  the  justices  as  to  the  validity  of 
•  the  apportionment  on  the  ground  that  plans  had  not 
been  deposited,  or  that  the  amount  certified  to  have 


been  expended  was  not  correct ;  and  it  was  pointed 
out  in  that  case  that  under  the  above  Act  the 
remedy  of  the  agsriieved  party  was  by  appeal  to 
the  Secretary  of  State.  The  Public  Health  Aot, 
1875,  contains  similar  provisions  to  that  Act,  and 
provides  an  appeal  to  the  Lsoal  Government  Board. 
Then  comes  the  Private  Street  Works  Act,  1892, 
which  gives  the  ratepayers  valuable  assistance  and 
enables  frontagers  who  are  sought  to  be  made  liable 
under  the  Act  to  contribute  towards  the  expenses  of 
private  street  works  very  valuable  rights  which  they 
had  not  before  possessed.  In  the  case  of  private 
street  works  under  that  Aot  it  is  provided  that  the 
surveyor  shall  prepare  a  specification,  with  plans  and 
sections  and  an  estimate  of  the  probable  expenses  of 
the  works  and  a  provisional  apportionment  of  the 
estimated  expenses  among  the  premises  liable  to  be 
charged  therewith,  and  these  are,  on  approval  by  the 
urban  authority,  to  be  deposited  for  open  inspection  for 
the  period  of  one  month  from  the  date  of  pnblioa- 
tion. 

By  section  7  any  owner  of  any  premises  liable  to  be 
charged  with  any  of  the  expenses  may,  during  that 
montbi,  by  written  notice  served  on  the  urban 
authority,  obj«>ct  to  their  proposals  on  any  of  the 
several  grounds  specified  in  that  section ;  and  section 
8  provides  for  the  hearing  and  determination  of  such 
objections  by  a  court  of  summitry  jurisdiction. 
Further,  by  section  12  they  are  given  power  of  raising 
special  points  of  objection  after  the  works  have  been 
completed.  [His  lordship  here  read  section  12.]  If 
any  of  the  grounds  of  objection  in  that  section  be  made 
good,  the  court  may  amend  or  quash  the  apportionment. 
The  appellant,  however,  in  this  case,  has  not  availed 
himself  of  the  remedy  provided  by  section  12.  Oounsel 
on  his  behalf  have  contended  that  he  could  not  avail 
himself  of  this  remedy  because  the  question  he  desired 
to  raise  cannot  be  brought  within  that  section.  It 
was  further  contended  on  his  behalf  that  the  final 
apportionment  could  not  validly  he  made  until  the 
completion  of  the  works,  and  that,  therefore,  if  they 
had  not  been  completed,  he  had  a  right  to  raise  the 
question  of  the  validity  of  the  final  apportionment  on 
the  hearing  of  the  proceeding^  taken  against  him. 

Speaking  for  myself  I  think  it  cannot  be  said  that 
the  appellant  could  not  have  raised  the  complaints, 
contained  in  the  letter  written  on  his  behalf  by  his 
solicitor,  under  section  12.  I  think  he  could  have 
raised  them  all,  and  that  he  had  a  remedy  in  respect  of 
them. 

Further,  however,  the  facts  as  found  in  the  case 
show  that  far  from  tiie  works  not  having  been  com- 
pleted, they  had  been  completed  to  the  entire 
satisfaction  of  the  respondents.  [His  lordship  here 
read  the  material  parts  of  the  finding  as  set  out  in  the 
case.]  Therefore,  assuming  that  the  matters  which 
the  appellant  complained  of  were  not  such  as  oould 
have  been  brought  within  section  12,  the  suggestion 
must  be  that  the  surveyor  to  the  urban  authority  had 
been  guilty  of  negligence  or  some  improper  conduct. 
There  is  nothing,  however,  in  the  Act  showing  thst 
the  owner  of  any  premises  liable  to  be  charged  an 
apportionment  of  the  expenses  of  executing  private 
stzeet  works  has  the  right  to  raise  the  question  of 
negligence  or  improper  conduct  of  the  surveyor  as  a 
defence  to  summary  proceedings  taken  against  him 
by  the  urban  authority  to  recover  the  sum  apportioned 
on  him. 

The  Act  does  not  give  the  frontager  any  new 
remedy,  and  I  do  not  think  that  it  can  be  ssid  that, 
under  the  circumstances  such  as  exist  in  this  case,  a 
frontager  may  dispute  a  final  apportionment  which 
the  Act  expressly  declares  shall  be  conclusive  for  all 
purposes.  For  these  reasons  I  think  the  decision  of 
the  justices  was  right. 
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Payne  v,  Thx  Euro. 


Peivy  CouBroiL. 


Wills,  J.— I  agree. 

Ghannbll,  J. — I  am  also  of  the  same  opiiuon.  I 
will  only  add  a  few  words.  I  think  it  probable  that 
the  appellant  had  a  remedy  under  eeotion  12  if  he 
had  raised  his  objections  in  aooordanoe  with  the 
provisions  of  that  section.  Bat  assuming  that  he  had 
no  remedy  under  that  section,  I  think  he  would  have 
had  no  remedy  at  all,  and  I  do  not  think  it  an  un- 
reasonable conclusion  in  one  sense  that  he  fhoald 
have  none.  If  the  cost  of  the  works  executed  in  this 
case  had  not  been  chargeable  to  the  frontagars,  but 
to  the  ratepayers  generally,  and  if  the  surveyor  had 
been  guilty  of  negligence  or  misconduct,  the  rate- 
payers clearly  could  not  have  disputed  the  rate  out  of 
which  the  costs  were  paid.  I  think  the  appellant  is 
in  no  better  position  than  an  ordinary  ratepayer 
against  whom  proceedings  hava  been  taken  in  a  coart 
of  summary  jurisdiction  in  order  to  recover  payment 
of  a  rate  made  in  respeot  of  works  executed  at  the 
cost  of  the  ratepayers. 

Appeal  dismUied, 

Solicitors  for  appeUant,  Needham,  Tyer,  Jb  Barrow^ 
for  John  Marsh,  Shanklin,  Isle  of  Wight. 

SoUcitars  for  reiDondents,  Wood,  Bigg,  A  Co,,  for 
W,  H,  Wooldridgt,  Sandown,  Isle  of  Wight. 


9nb9  OtounciL 

{From  the  Supreme  Court  of  Victoria,) 

July  9,  1902. 
Payne  v.  The  King. 
The    Kino   v.   Payne,  (a.) 

Victoria,  Law  of— Administration  Act,  1890,  s,  115 — 
Conveyance,  assignment,  »  ,  ,  or  transfer  with 
intent  to  evade  payment  of  duty — Mortgage  debt — 
Land  mortgaged  situated  in  different  state  to  testator's 
domieih 

Thai  part  of  section  115  of  the  Administration  and 
Frohate  Act  of  Victoria,  1890,  relating  to  conveyances, 
assignments,  gifts,  deliveries,  or  transfers  •*  with  intent  to 
evade  the  payment  of  duty"  is  appdioahle  to  colourable 
transactions  only.  Therefore  where  a  testator,  a  father, 
had  honk  fide  transferred  mortgages  to  his  son  to  accustom 
him  to  the  management  of  business  and  the  responsibili- 
ties of  property,  and  to  make  him  independent. 

Held,  that  the  property  transferred  was  not  liable  to 
duty. 

Fart  of  testator's  property  consisted  of  a  mortgage  on 
land  situated  in  New  Souih  Wales,  though  both  he  and 
his  mortgagee  were  resident  and  domicUed  in  Victoria, 
the  debt  being  a  specialty  debt  in  New  South  Wales  and  a 
simple  contract  debt  in  Victoria, 

Meld,  that  the  debt  ufos  an  asset  in  Victoria,  and  there^ 
fore  recoverable  under  a  Victorian  probate. 

Appeal  and  cross-appeal  from  the  Sapreme  Oourt 
of  Victoria. 

The  facts  are  given  at  length  in  the  judgment  of 
their  lordships. 

E.  F.  Mitchell  and  J,  Herbert  Williams,  for  appellants 
in  the  appeal  and  respondents  in  the  cross-appeal. 

Haldane,  K,C.,  and  Rowlatt,  for  the  Grown. 

The  judgment  of    their  lordships    (Lords  1£ao- 

(a.)  Beported  by  0.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


NAGHTBN,  Dayey,  Bobertson,  Lindley,  Sir  FOBD 
NoBTH,  and  Sir  Abthxje  Wilson)  was  delivered  by 

Lord  llAONAOHTEN. — ^Thc  appellants,  who  are  also 
respondents  in  the  cross-appeal,  are  the  executors  of 
the  will  of  the  late  Thomas  Budds  Pa]rne,  a  gentleman 
of  great  wealth,  who  died  on  the  27th  of  August,  > 
1897,  domiciled  in  Victoria  at  the  time  of  his  death. 

The  proceedings  out  of  which  the  appeal  and  cross- 
appeal  arose  were  commenced  by  a  petition  of  right, 
whereby  the  executors  sought  to  recover  baok  probate 
duty  paid  in  respeot  of  three  several  sums  of  £45,000, 
£75,000,  and  £63,000  and  the  interest  aocraed  on 
those  sums  respectively  at  the  time  of  the  testator's 
death.  The  three  principal  sums  were  secured  by 
three  statutory  mortgages  of  land  in  New  South 
Wale«,  which  are  referred  to  in  the  proceedings 
as  Kiddle's  mortgage,  McYean's  mortgage,  and 
MoOnlloch*s  mortgage.  The  sum  of  £45,000  secured 
by  Kiddle's  mor^ge  and  the  greater  part  of  the 
sum  of  £75,000  secured  by  McYean's  mortgage  were 
made  over  by  the  testatcr  in  the  year  1896  without 
consideration  to  his  eldest  son,  the  appellant  John 
Frederick  William  Payne,  and  both  mortgages  were 
taken  in  bis  name. 

The  first  question  is,  were  these  transfers  made 
**  with  intent  to  evade  the  payment  of  duty  "  within 
the  meaning  of  section  115  of  the  Administration  and 
Probate  Act  of  Victoria,  1890.  The  answer  must 
depend  on  the  trne  construction  of  that  enactment 
and  on  the  proper  inference  to  be  drawn  from  the 
evidence  as  to  the  real  nature  of  the  transaction 
between  father  and  son. 

The  question  in  controversy  with  regard  to 
McGcdloch's  mortgage  is  whether  or  not  the  prin- 
cipal sum  secured  thereby  with  the  interest*  accrued 
at  the  date  of  the  testator's  death  was  an  asset  in 
Victoria  so  as  to  render  it  liable  to  duty  there.  This 
question  would  also  have  to  be  consi4eredin  reference 
to  Kiddle's  mortgage  and  MoVean's  mortg^age  in  the 
event  of  it  being  held  in  accordance  with  a  contention 
put  forward  on  behalf  of  the  respondent  that  the 
transfers  of  the  two  sums  secur^  thereby  were 
merely  colourable. 

The  case  came  on  to  be  heard  before  Madden,  C.J« 
He  decided  the  first  question  in  favour  of  the 
executors,  the  second  in  favour  of  the  Grown.  On 
appeal  the  position  was  reversed.  The  full  coort 
determined  the  first  question  in  favour  of  the  Grown 
and  the  second  in  favour  of  the  executors. 

Section  115  of  the  Act  of  1890  contains  the  following 
enactment : 

"  If  any  person  has  made  or  shall  hereafter  make 
any  conveyance  or  assignment,  gift,  delivery,  or 
transfer  of  any  estate,  real  or  personal,  or  of  any 
money  or  securities  of  money  with  intent  to  evade 
the  payment  of  duty  under  this  part  of  this  Act,  in 
case  such  person  should  die  the  property  contained 
in  any  such  conveyance  or  assignment  or  the 
sabject-matter  of  any  such  gift,  delivery,  or  transfer 
shall,  upon  the  death  of  such  person,  be  deemed 
to  form  part  of  his  estate  for  the  purposes 
of  this  part  of  this  Act  upon  which  duty  shidl  be 
payable  under  this  part  of  this  Act,  and  the  payment 
of  the  duty  upon  the  value  of  such  property  may  be 
enforced  against  such  property  in  the  same  way  that 
duty  under  this  part  of  thu  Act  is  enforceable,  and  as 
if  such  person  had  bequeathed  or  devised  the  said 
property  to  the  person  to  whom  the  same  may  have 
been  conveyed,  assigned,  given,  delivered,  or  trans- 
ferred." 

The  section  then  goes  on  to  deal  (1)  with  convey- 
ances or  assignments,  gifts,  deltveriev,  or  transfers 
intended  to  take  effect  upon  the  death  of  the  person 
making  the  same,  which  are  "to  be  deemed  to  have 
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been  or  to  be  made  as  the  ease  may  be  with  intent  to 
evade  the  payment  of  the  dutv  "  under  the  Aot,  and 
(2)  with  donations  mortis  causd  whioh  are  **  to  be 
deemed  to  form  part  of  the  deoeased'a  property  for 
the  purposes  of  estimating  the  duty." 

The  question  of  the  meaning  of  the  expression 
''with intent  to  evade  the  payment  of  duty"  was 
discussed  iu  the  judgment  of  this  board  delivered  by 
Lord  Hobhouse  in  Simma  v.  Registrar  of  ProbcOeSt 
[1900]  A.  0.  323,  48  W.  B.  Dig.  184.  Although 
the  construotion  of  the  South  Australian  Aot 
whioh  was  there  in  question  involved  the  con- 
sideration of  points  not  to  be  found  in  the  present 
case,  their  lordships  are  of  opinion  that  the  principle 
of  the  decision  must  be  applied,  and  that  in  con- 
formity with  that  decision  it  must  be  held  that  the 
enactment  contained  in  thA  earlier  p«rt  of  section  115 
of  the  yic^orian  Act  of  1890  extends  to  and  strikes 
at  colourable  transaction!  only.  It  will  be  observed 
that  in  its  terms  the  enactment  is  absolute  without 
limitation  of  time  or  amount.  It  is  difficult  to  sup- 
pose that  the  Legislature  could  have  intended  that  on 
the  death  of  a  person  dying  after  the  passing  of  the 
Act  a  strict  account  should  be  taken  of  all  transfers 
and  gifts  which  the  deceased  had  ever  made  in  the 
whole  course  of  his  life  being  moved  thereto  more  or 
less  by  the  desire  of  avoiding  payment  of  death  duties, 
a  motive  which,  in  conjunction  with  others,  operat<)B 
frequently  in  the  case  of  gifts  to  charitable  institu- 
tions and  certainly  not  unfrequently  in  the  case  of 
gifts  to  near  relatives. 

Then  comes  the  question :  Was  the  transaction  as 
regards  Kiddle's  mortgage  and  MoYean's  mortgage 
real  or  only  colourable  P  Oa  the  one  hand  there  is  the  un- 
contradicted statement  of  Sir.  John  Frederick  William 
Payne,  who  was  examined  and  cross-examined  on  the 
subject.  He  seems  to  have  given  his  evidence  fairly 
and  frankly.  He  was  believed  by  the  Chief  Justice 
and  not  disbelieved  by  the  Oourt  of  Appeal  He 
declared  positively  that  in  the  case  of  both  mortgages 
the  gift  to  him  was  an  absolute  gift  out-and-out  not 
qualified  by  any  reservation  or  ^nst  or  secret  under- 
standing of  any  sort  or  kind.  On  the  other  hand 
there  is  a  circumstance  which  at  first  sight  tends  to 
create  suspicion.  Mr.  John  Frederick  William  Payne 
paid  substantially  the  whole  of  the  interest  accruing 
on  these  mortgage  debts  to  his  father's  account, 
and  invested  it  or  allowed  it  to  be  invested  witli 
his  lather's  moneys.  The  learned  Ohief  Justice 
thought  that  the  peculiar  position  in  which  Bir.  John 
Frederick  William  Payne  was  placed  suggested  an 
adequate  and  satisfactory  explanation  of  his  conduct. 
Mr.  Payne,  the  father,  had  been  a  conveyancer.  He 
retired  from  the  profession,  but  still  kept  his  office 
in  Melbourne,  and  there  he  devoted  his  time  and 
talents  to  the  accumulation  of  money  by  prudent 
investments.  Mr.  John  Frederick  William  Payne 
also  began  life  as  a  conveyancer,  but  about  twenty 
years  ago,  at  his  father's  instance,  he,  too,  gave  up 
his  pro^ssion.  He  was  unmarried.  He  went  to 
Uve  in  h's  father's  house  and  assisted  his  father 
in  the  management  of  his  business.  He  received 
no  salary  for  his  services,  but  he  had  the  advantage 
of  living  in  his  father's  house.  There  he  had 
all  he  wanted.  He  had  some  means  of  his  own, 
and  from  time  to  time  he  received  presents 
from  his  father.  He  had  no  expensive  tastes  ;  his 
personal  expenditure  was  not  more  than  £300  or  £400 
a  year.  Then  the  intended  disposition  of  his  father's 
estate  was  no  secret.  There  were  three  sons.  They 
were  to  b<«  residuary  legatees  in  equal  shares,  and  they 
were  to  bring  into  hotchpot  all  capital  sums  received 
from  their  father  during  his  lifei  The  gifts  to  Mr. 
John  Frederick  William  Payne,  large  as  they  saem, 
were  far  short  of  his  expectations  under  the  will. 


The  object  of  these  gifts  was,  as  he  says,  to  accustom 
him  to  the  management  of  business  and  the  responsi- 
bilities of  property,  and  to  make  him  feel  independent 
of  his  father,  and  possibly,  he  thinks,  to  induce  him  to 
marry.  A  younger  brother  who  was  married  at  the 
time  had  been  advanced  on  his  marriage.  In  these 
circumstances  it  does  not  seem  so  very  extraordinary 
that  the  father  should  make  large  advances  to  his 
eldest  son,  and  that  the  son,  instead  of  hoarding  the 
interest  (whidi  might  have  given  rise  to  jealousy  and 
ill-wiU),  should  tl^ow  the  income  which  he  did  not 
care  to  spend  into  a  common  fund,  investing  it  with 
his  father's  moneys  for  the  ultimate  benefit  of  himself 
and  his  brothers.  Mr.  Payne,  the  father,  had  such 
command  of  money  and  such  skill  in  dealing  with  it 
that  probably  the  son  lost  little  or  nothing  by  not 
keeping  his  own  money  in  his  own  hands.  On  the 
whole  their  lordships  see  no  reason  to  dissent  from 
the  condusion  at  which  the  Ohief  Justice  arrived.  The 
judgment  of  the  full  court  was  based  on  a  view  which 
their  lordships  cannot  accept.  They  thought  that 
there  could  be  no  "  reasonable  motive  "  for  making 
the  gifts  in  question  unless  it  were  found  in  the  intent 
to  evade  payment  of  duty.  **  The  motive  for  saving 
probate  duty,"  they  say,  ''reconciles  with  reason 
what  would  otherwise  appear  to  be  useless  proceed- 
ings." Though  the  gift  misht  be  a  perfected  gift 
and  the  conveyance  might  fuMl  all  legal  requisites,  a 
manifest  desire  on  the  part  of  the  donor  to  avoid 
payment  of  duty  was  in  their  opinion  enough  to  prove 
an  intent  to  evade  payment  of  duty  within  the 
meaning  of  the  enactment. 

There  remains  the  question  as  to  McOullooh's 
mortgage.  That  was  the  testator's  property  at  the 
time  of  his  death.  The  debtor  as  well  as  the  testator 
resided  in  Victoria  and  was  domiciled  there.  The 
debt,  though  a  specialty  debt  in  New  South  Wales, 
was  a  simple  contract  debt  in  Victoria.  That  being 
so,  it  seems  to  their  lordships  that  the  Ohief  Justice 
and  Hood,  J.,  who  dissented  on  this  point  from  their 
colleagues,  were  right  in  holding  that  the  debt  was 
an  asset  in  Victoria  and  recoverable  under  a  Victorian 
probate,  although  it  may  well  be  that  in  order  to 
discharge  the  mortgage  probate  duty  would  also 
have  to  be  paid  in  New  South  Wcdes,  and  the 
debt,  if  recovered  in  Victoria,  might  be  retained 
in  court  until  the  mortgagees  were  in  a  position 
to  discharge  the  mortgage.  This  result  seems 
to  their  lordships  consistent  with  the  practice  as  estab- 
lished in  Eagland,  and  their  lordships  see  no  reason 
why  a  similar  rule  of  practice  should  not  be  held  to 
apply  in  an  analogous  case  in  the  states  of  the 
Australian  Oommouwealth. 

Their  lordships  will  therefore  humbly  advise  his 
Majesty  that  the  order  of  the  full  court  should  be 
diioharged,  each  party  paying  his  own  costs  of  the 
appeals  thereto,  and  the  order  of  the  Ohief  Justice 
restored. 

As  the  appellants  have  succeeded  in  their  appeal 
and  the  respondents  are  successful  in  the  cross-appeal 
there  will  he  no  order  as  to  costs  here. 

Solicitors  for  the  appellants,  BuHon,  YeateSt  & 
Hart. 

Solicitors  for  the  Orown,  Frahfields, 
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0.  A.    Iv  BB  Abbtk.  btwk.  Godstonb  Bubal  Dist.  Couhoil  &  Oatebham  IJbban  Dibt.  Covsoiim   0. A. 


Court  of  SppiaL 

From  K.  B.  Biv.  ) 

( Yanghan  WilUamti,  Stirling,  and  [  Feb.  27. 

Mathew,  L.JJ.)  1 

In    re    An    AbBITBATION    BETWEBN     the    €k)D8T0NB 
RXTBAL  DiSTBIOT  CoxmOIL  Aim  THE  CaTEBHAM 

Ubban  Dibtbiot  Council,  (a.) 

Local  govemmerU — Conversion  of  part  of  rural  district 
into  urban  district — Adjustment  of  property  and 
liabilities — **  Property,  income,  debts,  liabilities,  and 
expenses  " — Highway  expenses— Lois  of  income  to 
rural  district — Local  Government  Acts,  1888  (51  &  62 
Vict.  c.  41),  ss.  57,  62;  and  1894(56  &  57  Vict,  c.  73), 
0.  54. 

By  an  order  made  under  section  57  of  the  Local 
Government  Ad,  1888,  part  of  a  rural  district  was 
converted  into  an  urban  district,  and  the  property  and 
liabilities  of  the  rural  district  council,  so  far  as  regarded 
the  area  comprised  in  the  new  urban  district, 
became  vested  in  the  urban  district  council,  include 
ing  the  liability  to  maintain  the  highways.  The 
rural  district  council  daimeSl  an  adjustmlent  of  the 
income,  liabilities,  and  expenses,  under  section  62  of  the 
Acty  in  respect  of  t?ie  maintenance  of  the  highways,  upon 
the  ground  thai  the  contributions  formerly  received  by 
the  rural  diMrict  council  from  the  area  comprised  in  the 
new  vrban  district  exceeded  t?ie  cost  of  the  maintenance 
of  the  highways  in  that  district,  and  tJiat  therefore  there 
would  be  a  loss  of  income  to  them  by  reason  of  the  order,, 
Held,  that  this  loss  of  income  was  a  matter  for 
adjustment  under  the  words  **  property,  income,  debts, 
liabilities,  and  expenses  "  in  section  62  of  the  Act. 

Section  54  of  the  Local  Government  Act,  1894,  does 
not  apply  to  such  a  case. 

Appeal  by  the  Caterbam  Urban  Diatriot:  Goanoil 
from  the  judgment  of  Wright,  J.,  npon  an  award  of 
an  arbitrator  stated  in  the  form  of  a  Bpeoial  case. 

In  1864  the  Godstone  highv^ay  district  was  formed 
under  the  provisionB  of  the  Highway  Act,  1862.  It 
oonsiBted  of  the  parishes  of  Bletohingley,  Ohelsham, 
Orowhnrat,  Farleigh,  (bedstone.  Home,  Ltmpsfield, 
lingfield,  Oxted,  Tandridge,  Tatsfield,  Titsey,  War- 
lingham,  Woldingham,  and  Caterham.  The  area  of 
the  GKxLstone  Union,  being  the  rural  sanitary  district 
of  God  stone,  consisted  of  the  same  parishes  with  the 
exception  of  the  parish  of  lingfield,  which  was  in  the 
East  Gbrinstead  Union.  Tee  parish  of  lingfield  wai 
transferred  to  Godstone  under  the  provisions  of  the 
Local  Goyernment  Acfc,  1894,  as  from  the  appointed 
day. 

In  1894,  by  virtue  of  the  provisions  of  the  Local 
Government  Act,  1894,  the  Godstone  Bural  District 
Council  became  the  successors  of  the  Gt>dstone  Bural 
Sanitary  Authority  and  of  the  Godstone  District  High- 
way Board,  and  Vie  latter  board  ceased  to  exist,  and 
all  the  powers,  duties,  and  liabilities  of  the  Godstone 
Bural  Saoitary  Authority  and  of  the  Goflstone  Dis- 
trict Highway  Board  were  transferred  to  the  Godstone 
Bural  District  Council. 

On  the  18th  of  October,  1898,  the  county  council 
of  Surrey,  in  pursuance  of  the  provisions  of  Uie  Local 
Gbvemment  Acts,  1888  and  1894,  made  an  order 
constituting  the  parish  of  Oaterhsm  a  special  urban 
dbtrict,  and  on  the  16th  of  February,  1899,  this 
order  was  (with  certain  alterations)  cot> firmed  by  an 
ordi-r  of  the  Local  Government  Board.  Under  these 
orders  the  pariah  of  Caterham  ceased  to  form  part  of 
the  rural  district  of  Godstone,  and  was  converted  into 
and  constituted  an  urban  district ;  and  the  highways 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barriater- 
at-L*iw, 


thereof  had  been  since  the  17th  of  April,  1899,  under 
the  separate  control  and  management  of  the  Caterham 
Urb«n  District  Council,  and  &e  parish  of  Caterham 
had  ceased  to  contribute  towards  the  highway 
expenses  of  the  Gk)dstone  Bural  District  Coimcil. 
By  paragraph  8  of  the  order,  on  and  after  the  day 
of  the  first  meeting  of  the  urban  distiict  ootmoil  all 
the  property  and  labilities  which  were  attadiing  to 
or  vested  in  the  Godstone  Bural  District  Council,  so 
far  as  regarded  the  area  comprised  in  the  urban 
district  of  Caterham,  passed  to  and  vcBted  in  the 
Caterham  Urban  District  Council;  but  imtil  such 
day  the  powers,  duties,  liabilities,  and  property  of  the 
rural  district  council  should  continue  to  be  exerdse- 
able  by,  attached  to,  and  vested  in  the  rural  district 
council.  Any  sum  required  to  be  paid  by  any  authority 
a£Pected  by  this  order  in  pursuance  of  any  agreement 
or  of  any  award  under  the  Acts  might  be  paid  out 
of  such  fund  as  should  be  determined  by  the  agreement 
or  by  the  award.  In  default  of  an  agreement  being 
made  under  the  Acts  as  to  any  matters  requiring 
adjustment  by  reason  of  a  doubt  as  to  the  parties 
who  should  enter  into  such  agreement,  or  for  any 
other  reason,  the  matter  should  be  referred  to  the 
county  coimoil«  who  might  make  such  order  therein 
as  might  seem  to  such  council  to  be  equitable. 

The  Godstone  Bural  District  Council  proposed 
before  the  arbitrator  to  prove  that  during  tixe  three 
years  preceding  the  1st  of  April,  1899,  and  while  the 
parish  of  Caterham  was  part  of  the  district  of  the 
Godstone  Bural  District  Council,  the  latter  received 
from  rates  levied  in  the  parish  of  Caterham  for  high- 
way purposes  a  simi  considerably  greater  than  that 
expended  during  the  same  period  by  the  Godstone 
Biual  District  Council  in  respect  of  the  maintenance 
and  repair  of  highways  in  the  pariah  of  Caterham. 
They  tendered  a  document  showing  the  half-yearly 
expenditure  upon  highways  in  the  parish  of  Caterham 
and  the  remainder  of  the  rural  district  of  Godstone 
during  the  six  half-years  to  the  dlst  of  March,  1899, 
the  assessable  values  of  the  parish  of  Caterham  and 
the  remainder  of  the  rural  district  of  Godstone,  upon 
which  general  expenses  were  apportioned  in  respect 
of  such  half-years,  the  half-yearly  contributions  by 
Caterham  towards  highway  expenses,  and  the  half- 
yearly  excess  of  contribution  over  expenditure.  The 
Caterham  Urban  District  CounoU  admitted,  for  the 
purposes  of  the  case,  the  correctness  of  the  facts 
stated  in  this  document,  but  contended  that,  aistmiing 
the  facts  to  be  as  therein  stated,  there  was  no  matter 
requiring  adjustmeat  under  the  provisions  of  section 
62  of  the  Local  Government  Act,  1888. 

The  Godstone  Bural  District  Council  made  a  claim 
against  the  Caterham  Urban  District  Council  for  that 
their  income,  liabilities,  and  expenses  in  respect  of 
the  maintenance  and  repair  of  highways  were 
affected  by  the  above  orders  by  reason  of  loss  of  con- 
tributions from  the  pariah  of  Caterham  to  the 
maintenance  and  repair  of  highways  in  the  Godstone 
rural  district ;  that  is  to  say,  that  the  contributions 
which  had  been  withdrawn  from  the  Godstone  Bural 
District  Couodl  in  consequence  of  the  orders  exceeded 
what  it  cost  the  council  to  maintaia  the  highways  in  the 
parish  of  Caterham  in  proper  repair,  and  therates  for  the 
maiotenance  and  repair  of  highways  in  the  Godarone 
rural  district  had  increased  in  consequence  of  the  loss 
of  the  contributions  from  the  pariah  of  Caterh-im  by 
the  operation  of  the  orders ;  and  the  Godstone  Bortd 
District  Council  alleged  that  they  were  entitied  to 
have  the  claim  adjusted  by  arbitration  under  section 
62  of  the  Local  GK>vemmetit  Act,  1888. 

The  arbitrator  was  of  opinion  that  the  claim  was  a 
matter  requiring  adjustment  under  section  62,  but 
consented  to  make  hiis  award  in  the  form  of  a  special 
case.      If  the  court  should  be  of  opinion  that  the 
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contention  of  the  Gaterham  Urban  DiBtrict  Oonnoil 
was  oorreot  in  law,  then  judgment  was  to  be  entered 
for  them  with  costs.  If  the  court  should  be  of 
opfauon  that  the  contenticn  of  the  Gk)dstone  Bural 
District  Council  was  correct  in  law,  then  judgment 
was  to  be  entered  for  them  for  a  declaration  that  they 
were  entitled  to  have  their  claim  adjusted  by  arbitra- 
tion under  section  62  of  the  Local  Government  Act, 
1888. 

Wright,  J.,  held  that  he  was  bound  by  the  decisions 
in  In  re  Rochdale  Uni&n  and  EcuUngden  Union,  47 
W.  B.  322,  [1899]  1  Q.  B.  540,  and  In  re  Buckingham' 
shire  County  Cou/ncil  and  Htrtfordehire  County  Council, 
[1899]  1  a  B.  516,  47  W.  B.  Big.  114,  to  dedde  in 
favour  of  the  contention  of  the  Godatone  Bural  District 
Council,  and  accordingly  he  gave  judgment  for  them. 

The  Caterham  Urbflm  District  Council  appealed. 

B,  M,  Bray,  K*C.^  and  Montague  Shearman,  for  the 
appellants. 

C.  A,  Rmsell,  K,C.t  and  Oeorge  Humphrey  a,  for  the 
respondents. 

In  re  Bochdale  Union  and  ffaalingden  Union ;  In  re 
Buckinghamshire  and  Hertfordehire  County  Councils', 
InreSowerhy  Council  and  Mytholmroyd  Urban  Council, 
74  L.  T.  Bep.  313,  44  W.  B.  Dig.  92;  Public  Health 
Act,  1875,  ss.  144, 145  ;  Local  Government  Act,  1888, 
Bs.  32.  57.  59,  62 ;  Local  Govemm<>nt  Act,  1894,  ss. 
25,  29,  54,  68. 

Vattohait  Williaks,  L.J.— The  question  which 
we  have  to  determine  in  this  case  is  one  that  is 
raised  by  the  arbitrator  in  the  special  case,  and  that 
question  is  raised  by  the  contention  of  the  Caterham 
Urban  District  Council  that  in  respect  of  the  clsim  of 
the  Qodstone  Bural  District  Council  there  is  no  matter 
requiring  adjustment  under  section  62  of  Local 
Government  Aot^  1888;  and  by  the  decision  of  the 
arlntrator  that  the  daim  is  a  matter  rpquiring 
adjustment  under  the  section.  Stated  shortly,  the 
claim  of  the  Gk)dstone  Bural  District  CouncQ  is  this. 
They  say  that,  as  the  parish  of  Gaterham  has  now 
been  constituted  a  separate  unit  as  an  urb%n  district, 
and  as  that  parish  was  before  the  separation  a  con- 
stituent part  of  the  rural  district  of  Godstone,  having 
regard  to  the  order  and  the  scheme  embodied  in  the 
Older  for  the  constitution  of  the  urban  district  of 
Gaterham  as  a  separate  unit,  there  are  matters  which, 
under  the  provisions  of  the  Local  Government  Act, 
1888,  ought  to  be  adjusted  as  between  Godstone  and 
Caterham.  The  particular  matter  as  to  which  it  is 
claimed  to  have  an  adjustment  relates  to  the  mainten- 
ance and  repair  of  the  roads  within  the  new  urban 
district  of  Caterham,  and  it  was  put  upon  the  ground 
that  while  the  parish  of  Gaterham  was  part  of  the 
rural  district  of  Godstone  the  rates  levied  in  the 
parish  of  Caterham  for  highway  pui  poses  exceeded  in 
amount  the  sum  expended  upon  the  maintenance  and 
repair  of  the  roads  within  the  parish,  and  that  the 
maintenance  and  repair  of  these  latter  highways  wi'l 
now  be  taken  over  by  the  urban  district  of  Caterham, 
and  that  therefore  the  Godstone  Bural  Council  will 
now  lose  this  profit,  which  is  said  to  be  £600  a  year. 
We  have  to  say  wht-ther  this  constitutes  a  matter 
which  ought  to  be  adjusted  under  section  62  of  the 
Loc%l  Government  Act,  1888. 

Wright,  J.,  has  somewhat  reluctantly  held  that 
this  profit,  which  Godatone  will  cease  to  enjoy  by 
reason  of  the  constitution  of  the  parish  of  Caterham 
into  a  uAw  urban  district,  is  a  loss  of  income  which 
ought  to  be  ad  ju8t<)d  within  th«  meaning  of  section  62 
and  in  coming  to  that  conclusion  he  felt  himself 
bound  by  the  decision  of  thid  court  in  In  re  Bochdale 
Union  and  Easlingden  Union.  1  agree  with  Wright,  J., 
that  that  case  completely  covers  the  question  raised 
in  the  present  ca«e,  a^d  it  is  a  decision  which  is , 


binding  upon  us,  and  tbe  case  of  In  re  Buckingham- 
shire County  Council  and  Hertfordshire  County  Council, 
before  the  Divisional  Court,  seems  to  me  to  have  gone 
upon  the  same  lines.    For  that  reason  I  think  that 
the  decision  of  Wright,  J.,  must  be  supported.    But  at 
the  same  time  I  think  it  right  to  consider  the  grounds 
upon  which  it  is  sought  to  distinguish  the  case  of 
In  re  Bochdale  Union  and  Easlingden  Union  from  the 
present  css^.    In  In  re  Bochdale  Union  and  Easlingden 
Union  the  adjustment  was  claimed  under  section  68 
of  the  Local  Government  Act,  1894,  which  deals  with 
the  adjustment  of  <*  property,  income,  debts,  lia- 
bilities, and  expenses  " — words  which  are  simiUr  to 
the  words  in  section  62  of  the  Local  Government  Act, 
1888.    Now  it  will  be  seen  that  section  62  differs 
from  other  sections  in  the  Act  by  the  indution  of  the 
words  "  income  and  expenses."    It  is  in  oontequenoe 
of  the  indusion  of  those  words  in  section  62  that  it 
has  been  held  that  the  loss  of  income  caused  by  the 
withdrawal  of  an  area  which  yields  a  profit  is  a 
matter  which  requires  adjustment  under  that  section, 
and  which  can  m  adjusted  by  agreement  between  the 
parties,  or,  in  default  of  agreement,  by  arbitration. 
It  follows  from  the  authorities    to  which  I  have 
referred  that  primd  facie  this  Ion  of  income  which 
has  accrued  to  Godstone  by  reason  of   the  order 
constitutiug  Caterham  a  new  urban  district  is  a  matter 
which  falls  within  section  62.    The  grounds  upon 
which  it  is  said  that  in  this    case  such  a  loss  of 
income  cannot  be  properly  dealt  with  by  the  arbi- 
trator   under   section    62    ara    these.      It  is  said, 
in  the  first  place,  that  the  scheme  of  the  o^unty 
council  under  section  57  of  the  LocU  Government  Act, 
1888,  which  was  approved  by  the  Local  Government 
Boaid,  has  in  f  Aot  dealt  with  this  matter,  and  the 
way  in  which  it  is  said  that  the  county  couudl  has 
dealt  with  it  is  th«t  iu  paragraph  8  of  the  order  all 
the  property  and  liabilities  which  were  attaching  to  or 
vested  in  the  Godstone  Bural  District  Council,  so  far  as 
regarded  the  area  comprised  in  the  urban  district  of 
Caterham,  passed  to  and  vested  in  the    Caterham 
Urban  District  Council,  and  it  is  said  that  the  proper 
inference  from  that  is  that,  as  the  order  has  not  dealt 
with  this  income,  the  county  council  did  not  think  it 
was  a  matter  for  adjustment  at  all.     I  do  not  think 
that  that  is  the  proper  inference.    It  is  pliia,  if  one 
looks  further  into  the  order,  that  the  county  councQ 
thought  that  there  might  be  some  matters  which 
required  adjustment.    In  my  opinion,  therefore,  the 
county  council  has  not  so  dealt  with  this  matter  as  to 
exclude  a  subsequent  adjostment.  It  is  then  said  that 
uuder  the  later  words  of  paragraph  8  of  the  order  the 
adjustment,  in  default  of  agreement,  must  be  made  by 
the  county  council.  I  cannot  agree.  It  is  next  said  that 
section  62  of  the  Act  of  1888  has  no  application  at  all 
to  this  case,  because,  whatever  might  h%ve  bee  a  th<) 
state  of  things  prior  to  the  Local  Govemmvit  Act, 
1894,  by  reason  of  section  54  of  that  Act  this  subject- 
matter  of  aijastment  isnowoutaide  the  jorisdiotion 
of  the  arbitrator.     The  arg^umant  was  that,  whereas 
section  62  of  tiie  Ait  of  1888  includes  *'  income  and 
expenses/'  one  finds  in  section  54  of  the  later  Act  a 
provision  which,  it  is  said,  governs  this  matter,  and 
which  only  contaias  the  words  "  property,  debts,  and 
liabilities.'*    lb  was  sud  that  section  54,  sub-section  1 
(c)    and     sub-section     2    (h),    apply     to    such    a 
case  as    this,    and  that  therefore  the  matt««  for 
adjustment    are    limited    to    property,  debts,  and 
liabilities      I  confess  that,  when  this  argum«*nt  was 
put  forward,  I  felt  myself  more  th»n  half  persuaded  ; 
but    afterwards   the   argum'^ot   on   behalf   of    the 
respondents    displaced    the    view   I   was    at    first 
incUned  to  take.    Section  54  of  the  Act  of  1894  pro- 
vides that :  "  (1)  Where  a  new  borough  is  created,  or 
any  other  new  xahxa  district  is  constituted,  or  the 
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area  of  an  urban  disfariot  is  extended."  Then  follows 
olanses  (a)  and  (&},  frhioh  relate  to  pnrely  parochial 
matters,  and  whioh  have  no  bearing  upon  this  case. 
Then  comes  (c):  ''Provision  shall  also  (where 
necessair)  be  made  for  the  adjastoient  of  any  pro- 
perty, debts,  and  liabQities  affected  by  the  said 
creation,  constipation,  or  extension."  Then  comes 
sub-section  2:  *'The  provision  aforesaid  shall  be 
made  ...  (6)  where  any  other  new  urban 
district  is  constituted  by  an  order  of  the  county 
council  under  section  57  of  the  Local  Qovemment 
Act,  1888."  There  is  no  doubt  that  the  words  of 
sub-section  2  (6)  are  wide  enoagh  to  cover  the  present 
case,  and  it  is  accordingly  urged  that  the  matters  for 
adjustment  are  limit^  by  sub-section  1  (c).  The 
words,  as  I  have  said,  are  wide  enough  to  inolude  this 
case ;  but  if  we  were  to  hold  that,  upon  the  creation 
of  a  new  urban  district,  the  matters  for  adjustment 
are  for  all  purposes  limited  hj^  sub-section  2  (c),  we  must 
come  to  the  condnsion  that  it  was  intended  to  repeal 
section  62  of  the  Act  of  1888  so  far  as  this  matter  of 
income  and  expenses  is  concerned.  I  do  not  think 
that  we  ou^ht  so  to  read  section  54,  sub- section  2 
(c).  As  Wriffht,  J.,  pointed  out  in  his  judgment, 
we  ought  to  deal  with  section  54  as  governing  those 
matters  which  it  was  necessary  to  deal  with  owincp  to 
the  creation  of  parish  councils  under  the  Act  of  1894. 
That  argnment,  therefore,  for  the  reasons  given  by 
Wright,  J.,  cumot  prevaiL 

I  should  like  now  to  say  a  few  words  as  to  what  we 
must  be  taken  to  decide  in  the  present  case.  It  has 
been  suggested  that  what  Godstone  is  claiming  is  a 
sum  wMch  would  represent  the  capitalized  value  of 
£600  a  year,  and  we  were  told  that  that  sum  was 
about  £36,000.  I  wish  to  say  mest  emphatioally  that 
there  is  nothing  in  our  decision  that  that  is  the 
measure  of  the  claim.  The  arbitrator  will  have  to 
take  relevant  matters  into  consideraiaon.  I  am  not 
going  to  lay  down  a  measure  for  the  arbitrator,  but 
I  will  merely  point  out  certain  matters  which  go  to 
show  that  the  measure  is  not  represented  by  capitsl- 
izing  the  annual  sum  of  £600.  That  capitalization 
is  Med  on  the  assumption  that,  had  it  not  been  for 
the  order  creating  the  Caterham  urban  district, 
matters  would  have  gone  on  for  ever  as  they  were 
before— that  is  to  say,  that  the  proportion  of  con- 
tribution to  expenses  would  have  remained  un- 
altered. It  is  also  based  on  the  assumption  that 
the  roads  in  Gh)d8tone  rural  district,  the  liability  for 
the  maintenance  of  which  is  still  retained  by  the 
Godstone  Bural  District  Gouncil,  would  be  more 
useful  to  Caterham  than  to  any  oUier  area  in  the 
original  district.  LH  me  take,  however,  another 
view.  One  cannot  help  thinking  that  there  are  roads 
in  Godstone,  the  liability  for  the  maintenance  and 
repairs  of  which  remains  in  the  Godstone  Bural 
District  Goundl,  which  will  be  useless  to  Oaterham, 
and  that  would  be  a  matter  to  be  taken  into  consider- 
ation in  arriving  at  the  amount,  if  any,  which  ought 
to  be  paid  by  Oaterham  to  Godstone  upon  the  ad- 
justment. I  was  the  more  impressed  oy  i^is  by 
something  which  counsel  for  the  respondents  strongly 
urged  in  argument.  I  had  put  it  to  him  that  one 
was  reluctant  to  come  to  the  conclusion  he  contended 
for  because  it  seemed  to  have  no  basis  in  natural 
justice.  I  pointed  out  that  if  there  was  an  amalga- 
mation of  a  number  of  units  into  one  unit,  and  the 
amalgamation  was  not  intended  to  be  permanent,  it 
is  difficult  to  see  why,  upon  the  separation  of  that 
unit  into  its  different  parts,  the  different  parts  should 
be  under  a  liability  to  maintain  the  income  of  the 
respective  parts  as  at  the  time  when  they  were 
members  of  the  same  unit.  Primd  facie  upon  the 
dissolution  of  the  unit  each  part  would  g^  hwSk  to  its 
antecedent  position.    But  counsel  pointed  out  that 


there  is  a  foundation  of  natural  justice  for  an  adjust- 
ment in  the  present  case,  because  the  roads  in  the 
GK>dstone  district  will  probably  be  much  more  useful 
to  Oaterham,  which  has  gradually  grown  into  a  town, 
than  to  any  other  member  of  the  original  unit.  If  it 
be  true  tiiat  that  is  in  any  sense  a  foundation  for  ad- 
justment, it  follows  that  the  prospect  of  that  state  of 
things  not  being  permanent,  and  anything  that 
militates  against  the  truth  of  tiie  proposition  that  the 
roads  in  Godstone  are  more  useful  to  Oaterham  than 
to  any  other  member  of  the  original  district,  must  be 
taken  into  account.  I  do  not  say  that  in  the  parti- 
cular circumstances  of  this  case  the  facts  are  such 
that  it  will  become  necessary  to  give  effect  to  all 
these  considerations,  except  one  g^enoral  matter  which 
any  arbitrator  is  bound  to  take  into  consideration — 
namely,  the  permanency  or  otherwise  of  the  existing 
proportion  of  expenditure  to  income.  In  these  cir- 
cumstances, I  feel  much  more  easy  about  the  results 
of  the  conclusion  at  which  we  have  arrived  than  if  we 
thought  Uiat  the  result  would  be  that  Caterham  would 
have  to  pay  to  Godstone  anything  approaching  the 
capitalized  value  of  £600  a  year.  The  appeal  must 
be  dismissed. 

Stiblxng,  L.J. — I  am  of  the  same  opinion,  and  I 
hav4  little  to  add  to  the  judgment  of  Yaughan 
Williams,  L.J.  It  seems  to  me  to  be  impossible  to 
differ  from  the  judgment  of  Wright,  J.  Ble  followed 
the  principles  laid  down  by  this  court  in  /n  re  Roch" 
dole  Union  and  Haslingden  Union,  It  is  true  that 
that  was  a  decision  imder  sections  36  and  68  of  the 
Local  Gbvemment  Act,  1894,  whereas  we  are  dealing 
with  an  order  made  under  section  57  of  the  Local 
Government  Act,  1888,  in  respect  of  which  the 
necessary  adjustment  has  to  be  made  under  section  62 
of  that  Act.  Still,  in  my  opinion,  if  the  claim  put 
forward  in  In  re  EochdcUe  Union  and  Haelingden  Union 
was  admissible,  as  it  was  held  to  be,  the  claim  put 
forward  on  behalf  of  the  Godstone  Bural  Disteict 
Council  for  adjustment  is  admissible  here.  That  is 
all  that  we  are  required  to  decide.  We  are  only  asked 
whether  the  claim  for  adjustment  is  admissible.  I 
quite  agree  withVaughan  Williams,  L  J.,  that  we  are 
not  to  be  taken  as  laying  down  that  the  sum  payable 
is  £36,000,  which  is  saia  to  be  the  capitalized  value 
of  £600  a  year,  or  anything  like  it. 

Mathsw,  L.J. — I  agree  with  Stirling,  L.J.,  that 
there  is  little  that  need  be  added  to  the  judgment  of 
Yauffhan  Williams,  L.  J.  It  was  contended  for  the 
appduants  that  an  adjustment  by  arbitration  could 
not  have  been  intended  because  of  the^  difficulty  of 
arriving  at  any  satisfactory  conclusion.  It  was 
pointed  out  that  no  directions  are  given  to  the  arbi- 
trator as  to  the  course  that  he  should  pursue,  and  as 
to  the  grounds  upon  which  he  has  to  make  his  award. 
It  was  adced  if  it  could  have  been  intended  that  he 
should  capitalize  the  savings  on  the  assumption  that 
the  existing  state  of  things  would  be  permanent.  I 
desire  to  gusfd  myself  against  being  supposed  to 
sanction  any  such  calculation.  The  arbiteitor  will 
no  doubt  closely  scrutinize  any  figures  laid  before 
him  and  consider  the  changes  that  may  take  place  in 
the  future.  For  instance,  he  may  see  that  a  district 
rural  in  character  at  present  may  in  the  near  future 
tend  to  become  urban.  Again,  that  hereafter  the 
extent  of  the  user  of  the  roads  in  Oaterham  may 
possibly  be  increased  and  involve  additional  expense. 
I  should  be  dow  to  come  to  the  conclusion  that  the 
daim  as  promulgated  by  (Godstone  for  £36,000  was 
reasonable  or  equitable. 

Appeal  dismieeed. 

Solicitor  for  the  appellants,  F.  B,  Winter, 

Solicitors  for  the  respondentt,  Cooper,  Turner,  & 
Evans,  for  E,  A,  Heady  East  Gh-instead. 
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KOLOHMANN  v.  MbUBIOB. 


CtoxTRT  OF  Appeal. 


Feb.  16. 


From  K.  B.  Div.  and  Chan.  Diy.  i 

(Vaughan  Williams  and  Stirlinfl:.   > 

L.JJ.)  ^    j 

KOLGHKANN  V.  MBUEIOB. 

Fradice—Charging  order — Share§ — Power  to  order  sale 
--JudgmenU  Act^  1858  (1  cfc  2  Vict.  c.  110).  «.  14— 
Ord.  46,  r.  1 — Service  of  writ  out  of  jurisdiction — 
Action  to  enforce  charging  order — Ord,  11,  r.  1  (e). 

Where  a  Judgment  creditor  has  obtained  a  charging 
order  under  section  14  of  the  Judgments  Act,  1838,  upon 
shares  in  a  company  standing  in  the  name  of  the  judgment 
dehtor,  the  court  Jias  no  power  to  make  an  order  for  the 
sale  of  the  shares  in  the  original  action,  hut  a  separate 
action  must  he  brought  for  that  purpose. 

Lfggott  V.  Western,  32  W.  B.  460,  12  Q.  B.  D.  287, 
apprcved. 

Ord.  11,  r.  1  (e)  does  not  apply  to  the  case  of  an  action 
to  enforce  a  charging  order  obtained  under  section  14  of 
the  Judgments  Act,  1838,  and  consequently  leave  cannot 
be  granted  to  issue  a  writ  for  service  out  of  the 
jurisdiction  in  such  an  action. 

Moritz  v.  Stephan,  36  W.  R.  119,  approved. 
Appeals  from  orders  of  Walton,  J.,  and  Joyce,  J. 
On  the  I4th  of  Maroh,  1902,  the  plaintiff  recovered 
judgment  against  the  defendant  in  an  action  in  the 
King's  Bench  Division  for  £4,303.  The  defendant 
was  out  of  the  jurisdiction  of  the  conrt,  being  resident 
in  Paris. 

On  the  28th  of  May  the  plaintiff  obtained  a 
charging  ozder  absolute,  under  section  14  of  the  Judg- 
meots  Act.  1838  (1  &  2  Vict.  c.  110).  whereby  it  was 
ordered  that  the  defendant's  interest  in  certain  shares 
in  an  Bnglish  oompauy  standing  in  his  name  should 
stand  charged  with  the  payment  of  the  atnonut  of 
the  judgment. 

Section  14  enacts  that  a  charging  order  made 
thereunder  shall  entitle  the  judgment  creditor  to  all 
such  remedies  as  he  would  have  been  entitled  to  if 
such  charge  had  been  made  in  his  favour  by  the 
judgment  debtor.  The  section  also  provides  that  no 
proceedings  shall  be  taken  to  have  the  ben^-fit  of  suoh 
charge  until  after  the  expiration  of  six  calendar 
months  from  the  date  of  the  order. 

After  the  expiration  of  the  six  months  the  plaintiff 
took  out  a  summons  in  the  action  by  way  of  equitable 
execution  asking  for  an  order  to  enforce  the  charging 
order  by  a  sale  of  the  shart^s. 

Walton,  J.,  was  of  opinion,  on  the  authority  of 
Leggott  v.  Weetem,  32  W.  E.  460,  12  Q.  B.  D.  287, 
that  plaintiff's  proper  course  was  to  common  3e  a  fresh 
action  to  enforce  the  charging  order,  and  he  accord- 
ingly refused  to  make  an  order  for  sale  on  this 
summons. 

The  plaiatiff  then  applied  in  the  Chancery  Division 
for  leave  to  issue  a  writ  for  service  on  the  defendant 
out  of  the  jurisdiction,  under  ord.  11,  r.  1  (e).  in  an 
action  asking  to  have  an  account  taken  of  wha".  was 
due  under  the  judgment  and  to  have  the  charging 
order  enforo«'d  by  a  sale  of  the  shares. 

Joyce,  J.,  refused  th^  apph'canion,  on  the  authority 
of  Moritz  V.  Stephan,  36  W.  R.  779. 

Tne  plainuff  app8«Jed  from  both  refusals,  and  it 
was  arranged  that  the  two  appeals  should  be  heard 
together. 

Beddall,  ex  parte,  for  the  plaintiff. — ^Walton,  J.,  was 
mistaken  in  thinking  that  he  had  no  jurisdiction  to 
order  a  sale  in  the  original  action.  The  court  has 
ample  jurisdiction  to  grant  relief  by  way  of  equitable 
execution  in  an  action  without  the  necessity  ot  start- 
ing fresh  proceediogs.    Section  24,  sub-sectioa  7,  of 

(a.)  Reported  by  P.  G.  RttoKBB,  Esq.,  Barrister- 

at-Luw. 


the  Judicature  Act,  1873,  is  as  follows:  "The High 
Court  of  Justice  and  the  Oourt  of  Appeal  respectively, 
in  the  exercise  of  the  jurisdiction  vested  in  them  by 
this  Act  in  every  cause  or  matter  pending  before  them 
respectively,  shall  have  power  to  grant,  and  shall 
grant,  either  absolutely  or  on  such  reasonable  terms 
and  conditions  as  to  them  shall  seem  just,  all  such 
remedies  whatsoever  as  any  of  the  parties  thereto  may 
appear  to  be  entitled  to  in  respect  of  any  and  every 
legal  or  equitable  claim  properly  brought  forward  by 
them  respectively  in  sudi  cause  or  matter ;  so  that, 
as  far  as  possible,  all  matters   so   in   controversy 
between  the  said  parties  respectively  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity 
of  legal  proceedings  concerning  any  cf  such  matters 
avoided.''    The  case  of  Leggott  v.  Western,  by  which 
Walton,  J.,  considered  himself  bound,  is,  no  doubt,  an 
express  decision  of  a  Divisional  Oourt  to  the  effect 
that  an  order  for  the  sale  of  shares  comprised  in  a 
charging  order  under  the  Judgments  Act,  1838,  can- 
not be  made  in  the  original  action,  but  that  it  is 
necessary  for   the   judgment   creditor   to   institute 
separate  proceedings  for  that  purpose.     But  other 
authorities  show  that  an  agreement  to  compromise  an 
action  may  be  enforced  in  the  action  itself  by  an 
order   for    a    stay,    and    that   an    order    for    the 
appointment   of   a    receiver  by   way   of   equitable 
execution  may  be  made  in  an   action,   without  iu 
either  cue   any  necessity   for   instituting    separate 
proceedings:  Eden  v.  Naish,  26  W.  R.  392,  7  Oh.  D. 
781 ;  SmUh  v.   Cowell  29  W.  R.  227,  6  Q.  B.  D.  75  ; 
In  re  Oaudet  Freres  Steamship  Co.,  12  Oh.  D.  882,  28 
W.  R.  Dig.  49;  Salt  v.  Cooptr,  29  W.  R.  553, 16  Oh.  D. 
544.    As  to  the  question  of  service  out  of  the  jurisdic- 
tion, Joyce,  J.,  lollotved  the  decision  of  North,  J.,  in 
Moritz  V.  Stephan.    The  ground  of  that  decision  was 
that  an  action  to  enforce  a  charging  order  was  not  an 
action  founded  on  breach  of  contract  within  the  mean- 
ing of  ord.  11,  r.  1  (e).    Bat  it  has  always  been  held 
to   be   the  law  that  an  action   of   debt  lay  on  a 
judgment :   Oom.  Dig.,  Debt,    A,  2 ;    Williams  v. 
Jones,  13  M.  &  W.  628.    And  by  section  14  of  the 
Judgments  Act,  1838,  a  judgment  creditor  who  has 
obtained  a  charging  order  on  shares  is  in  the  same 
position  as  if  the  judgment  debtor  had  actually  made 
a  charge  in  his  favour.    An  action    to    enforce    a 
charging  order  is,  therefore,  an  action  ex  contradu. 
Unless  the  court  overrules  either  Leagott  v.  Western  or 
Moritz  V.  Stephan,  it  will  be  impossible  for  the  plaintiff 
to  get  any  benefit  from  his  charging  order. 

Vaughan  Williams,  L  J.— In  my  judgment  both 
appeals  fail.    The  arg^umeut  has  been  ingenious,  bat 
the  ingenuity  suggests  to  my  mind  primd  fade  a 
doubt  as  to  whether  the  applications  ought  to  be 
granted.    When  we  consider  that  the  state  of  legisla- 
tion and  procedure  has  been  such  as  has  rendered  it 
possible  that  applications  like  the  preseit  might  have 
been  made  during  all  the  years  which  have  elapsed  since 
the  passing  of  the  Judicature  Act,  and  when  we  find 
that  in  practice  such  applications  have  not  been  made, 
that  alone,  in  my  opinion,  is  sufficient  to  make  us 
look  very  carefolly  to  see  why  suoh  procedure  thould 
never  have  been  attempted  to  be  adopted.    I  am  not 
contented  with  the  answer  that  the  decision  in  Zegr^o^ 
V.  Western  has  been  acquiesce!  in  because  in  most 
cases  it  was  not  worth  while  to  question  ir.     What  is 
the  procedure  which  ic  is  suggested  should  be  adopted  F 
The    jadgmeut    creditor    has    obtained    an    order 
charging  the  defendant's  interest  in  certain  shares 
with  payment  of   the   judgment   debt,  and   it    if 
suggested  that,  without  any  further  proceeding  other 
than  a  summons  iu  tiie  original  action  to  give  effect 
to  that  dharg^g  order,  the  court  ought  to  make  an 
order  for  the  sale  of  the  shares.    In  my  judgment 
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we  ought  not  to  do  so.  I  thisk  that  the  decfsion  in 
the  caae  of  LeggoU  v.  Western  is  right,  and  is  con- 
clusive on  thift  point.  Farther,  with  an  order  limited 
as  this  chargbg  order  is  to  the  defendant's  interest  in 
the  shares,  it  would  practically  be  very  difficult,  if  not 
impossible,  t  >  work  out  an  order  for  sale.  That  part 
of  the  case  therefore  fails. 

With  regard  to  the  appeal  from  the  refusal  of 
Joyce,  J.,  to  allow  service  of  a  writ  out  of  the  juris- 
diction, it  is  only  necessary  to  read  rule  1  (c)  of 
order  11  to  see  that  that  rule— the  only  rule  relied 
on — has  no  application  whatever  to  tiiis  case.  It  is 
impossible  to  say  that  the  action  which  it  is  proposed 
to  bring  could  be  called  an  action  for  breach  of 
contract.    This  appeal,  therefore,  also  fails. 

SnBLiNG,  L.  J.— I  am  of  the  same  opinion.  With 
regard  to  the  first  appeal,  the  only  order  which  we 
could  possibly  make  would  be  an  order  that  the 
defendant's  interest  in  the  shares  should  be  sold.  In 
the  absence  of  any  evidence  as  to  what  that  interest 
consists  of,  it  seems  to  me  that  it  would  be  impossible 
to  make  any  order  for  sale  which  could  be  success- 
fully worked  out.  Apart  from  the  difficulty  as  to 
making  the  order  in  the  original  action,  I  think  that 
the  order  would  be  futile.  But  further,  I  do  not 
differ  from  the  decision  in  LeggoU  v.  Western,  which 
has  been  in  force  so  long. 

With  regard  to  the  second  appeal,  I  agree  that  this 
case  does  not  fall  within  ord.  11,  r.  1  (c).  The 
plaintiff  desires  to  enforce  his  charge  against  the 
defendant's  shares.  But  there  is  no  power  to  issue  a 
writ  for  service  out  of  the  jurisdiction  in  an  action  to 
enforce  a  charge  against  personal  property. 

Appeals  dismissed. 

Solicitors  for  the  plaintiff,  Pakeman  &  Bead, 


From  Chan.  Div.  i 

(Collins,  M.B..  and  Bomer  and  '  Feb.  5. 

Cozens-Haidy,  L.JJ.}  ) 

Vah  Pbaagh  v.  Bvbbidgs.  (a.) 
Vendor  and  pwrcha^er — Mistake — Bidding  for    wrong 
property —Contract  signed  by  atictioneer — Authority — 
Error  in  date — Statute  of  Frauds. 

A  bidder  at  an  auction  bid  for  one  property  in  the 
belief  that  he  tuas  bidding  for  ar'Other.  The  property 
was  knocked  down  to  him,  bvi  on  finding  out  his  mistake 
he  refused  to  sign  the  contract.  The  auctioneer  signed 
the  contract  on  his  behalf.  The  contract  signed  had  been 
prepared  with  a  view  to  an  earlier  sale,  and  bore  date  one 
month  earlier  than  the  actual  date  of  the  sale. 

Held,  that  there  was  no  memorandum  in  writing  of 
the  alleged  contract  sufficient  to  satisfy  the  Statute  of 
Frauds, 

Decision  of  K-kewich,  J.,  [1902]  2  Ch.  266,  60 
W.  E>  Dig.  181,  reversed. 

This  was  an  appeal  from  a  decision  of  Kekewich, 
J.  (reported  [1902]  2  Ch.  266,  50  W.  E.  Dig.  181). 

The  plaintiff  was  the  owner  of  a  freehold  house 
situate  at  Frognal,  Hiunpstead,  and  known  as 
«  Saradith." 

On  the  18th  of  November,  1901,  this  house  was  put 
up  for  sale  by  auc^on.  Two  other  properties  were 
offered  for  sale  at  the  same  time — namely,  an  estate 
known  as  Parson's  Mead,  Ashtcad,  and  No.  24, 
Cullum-street,  in  the  City  of  London. 

The  defendant,  who  was  a  builder,  attended  the 
auction  with  the  intention  of  bidding  for  Parson's 

(a.)  Beported  by  J.  I.  Stibling,  Bsq.,  Barrister- 
at-Law. 


Mead.  He  was  present  in  the  auction  room  at  the 
commencement  of  the  sale,  and  took  a  seat  in  the 
second  or  third  row  from  the  front.  Affixed  to  the 
auctioneer's  rostrum  was  a  large  notice  stating  the  order 
of  side  to  be  as  follows :  "  (I)  **  Saradith,"  Hamp- 
stead ;  (2)  Parson's  Mead,  Ashtead ;  (3)  24,  Cullum- 
street."  There  were  also  distributed  about  the  sale 
room  a  number  of  smaller  printed  notices  to  the  same 
effect 

The  auctioneer,  on  entering  the  rostrum,  began  by 
stating  the  order  in  which  he  would  offer  the  pro- 
perties, and  he  then  proceeded  to  offer  the  Hampstead 
property,  which  he  fully  described. 

The  defendant  made  three  or  four  offera  for  this 
propertv  and  it  was  ultimately  knocked  down  to  him 
for  £4,500.  The  defendant,  who  was  somewhat  deaf, 
believed  that  he  was  bidding  for  the  Ashtead  pro-^ 
perty.  The  auctioneer  then  sent  his  clerk  to  the 
defendant  for  his  name  and  address  to  fill  up  the 
necessary  contract,  but  the  defendant  objected  that 
he  had  not  purchased  the  ELampstead  property  but 
had  purchased  the  Ashtead  property.  The  deik 
informed  the  auctioneer  that  the  defendant  denied 
having  bought  the  Hampstead  property,  but  the 
auctioneer,  who  had  proceeded  some  way  with  the 
description  of  the  Ashtead  property,  declined  to 
interrupt  the  sale  of  that  property,  which  was 
ultimately  bought  in  at  £16,000. 

Before  Lot  3  was  offered  the  defendant  had  an 
interview  with  the  auctioneer  and  told  him  that  he 
had  made  a  mistake  and  believed  that  he  was  bidding 
for  the  Ajhtead  property.  The  auctioneer  replied 
that  he  must  hold  him  to  his  bargain  and  requested 
him  to  sign  the  oontract.  Tliis  the  defendant  refused 
to  do.  Accordingly  the  auctioneer,  before  leaving 
the  rostrum,  signed  the  contract  as  agent  for  the 
defendant. 

The  particulars  and  conditions  of  sale  used  with 
reference  to  t^e  sale  of  **  Saradith  "  were  prepared 
with  a  view  to  a  sale  on  the  17th  of  October,  1901, 
which  was  eventually  postponed  till  the  18th  of 
November.  On  the  actual  sale  the  date  on  the 
outside  of  the  particulars  was  altered  to  the  18fh  of 
November,  but  the  dates  in  the  conditions  and  con- 
tract at  the  end  were  not  altered.  The  result  was 
that  the  contract  which  was  signed  appeared  as 
<' Dated  this  17th  day  of  October,  1901,"  and  com- 
menced '*  I  •  .  •  do  hereby  acknowledge  that  I 
have  this  day  purchased." 

The  conditions  stated:  (3)  That  the  purchaser  should 
at  the  close  of  the  sale  pay  a  deposit  of  £10  per  cent, 
on  the  amount  of  the  purchase-money,  and  should 
pay  the  remainder  "  on  the  21st  day  of  November, 
1901  ...  at  which  time  •  .  •  the  purchase 
shaU  be  completed."  (4)  The  purchaser  should  within 
seven  days  alter  the  delivery  of  the  abstract  send  his 
objections  and  requisitions.  (7)  The  purchaser  should 
deliver  engrossment  of  conveyance  four  days  at  least 
before  the  21st  of  November,  1901,  and  the  draft  was 
to  be  left  for  peruval  and  approval  by  the  vendor  at 
least  seven  days  before  delivery  of  the  engrossment. 
And  lastly,  if  the  purchaser  should  neglect  or  fail  to 
comply  with  any  of  the  above  conditions,  his  deposit 
money  should  be  forfeited  to  the  vendor,  who  might 
wit:h  or  without  notice  re-sell  the  property. 

The  defendant  having  repudiated  the  oontract,  the 
plaintiff  commenced  the  present  action  for  specific 
performance  and  damages.  The  defendant  resisted 
the  action  on  the  ground  of  mistake,  and  alleged  that 
he  never  agreed  to  purchase  the  Hampstead  property* 
He  also  pleaded  that  there  was  no  memorandum  of 
the  alleged  contract  sufficient  to  satisfy  the  Statute  of 
Frauds. 

Kekewich,  J.,  held  that  there  had  been  a  bond  fide 
mistalre  on  tbe  part  of  the  defendant,  but  that  the 
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mistake  was  no.  answer  to  an  action  for  speoifio  jper- 
formanoe.    He  also  held  that  the  error  in  the  dates 
did   not  prevent  the  oontract  from  being  a  good 
memorandtim. 
The  defendant  appealed. 

Stewart  8mUh,  K.C^  and  Norman  Craig,  for  the 
appellant. — In  the  first  place,  there  was  no  eonaenaus 
ad  idem,  and  therefore  no  binding  oontraot.  Secondly, 
it  is  impossible  to  suppose  that  the  defendant  could 
have  anthorized  the  auctioneer  to  sign  on  his  behalf 
a  contract  in  these  terms.  There  is  therefore  no 
memorandum  sufficient  to  satisfy  the  Statute  of 
Frauds.    [They  were  stopped  by  the  court.] 

Warrington,  K.O,,  and  Frederic  Thompton,  for  the 
▼endor.— -Apart  from  the  errors  in  the  dates,  the 
oontract  is  a  sufficient  memorandum  to  satisfy  the 
Statute  of  Frauds,  and  is  one  which  could  have  been 
signed  by  the  auctioneer  on  behalf  of  the  defendant. 
The  error  in  the  dates  is  a  mere  derical  error,  and  as 
a  matter  of  fact  the  correct  date  appears  on  the  par- 
ticulars. 

Collins,  M.B.— I  think  that  the  point  raised  by 
the  defendant  that  the  contract  bears  date  the  17th  of 
October,  when  the  sale  actually  took  place  on  the 
18th  of  November,  is  sufficient  to  dispose  of  this  case. 
The  plaintiff  cannot  succeed  in  the  absence  of  a  cou- 
tract.  The  Statute  of  Frauds  requires  a  contract  to 
be  evidenced  by  some  memorandum  in  writing,  and 
there  is  no  such  memorandum  here,  for  there  is  no 
contract  on  the  18th  of  November,  and  on  the  17th  of 
October,  the  date  mentioned  in  the  oontract  as  the 
date  of  sale,  there  was  no  sale.  The  auctioneer  could 
have  no  authority  to  sign  this  contract  importing 
conditions  which  are  applicable  to  a  sale  a  month 
earlier  than  the  aotuia  sale.  Consequently,  the 
plaintiff  has  no  oontract  on  which  he  is  entitled  to  sue. 
There  is  a  supplemental  point  as  to  whether  the 
parties  were  ad  idem,  1  do  not  think  they  were,  but 
I  will  say  nothing  further  with  regard  to  that  point 
as  it  is  not  necessary  to  decide  it.  The  result  is  that 
the  appeal  must  be  allowed. 

BoiiXB,  L.  J. — I  agree. 

Cozens-Habdt,  L.J.~I  also  agree.  I  observe 
that  Eekewioh,  J.,  in  giving  judgment  held  that  the 
wrong  date  in  the  contract  was  not  a  *' substantial 
enor.^'  With  that  I  cannot  agree,  for  the  contract 
impofies  substantial  conditions  on  the  purchaser.  The 
appeal  must  be  allowed  wilh  costs. 

Solicitors,  Edward  Chester;  Law  &  Woraaam. 


Jan.  21,  22. 
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GOODHABT  V.  WOODHKAB.  (a.) 

Will — Conatruction-' Condition  that  devisee  ahould  take 
testator* s  name — Condition  precedent — Condition  sub- 
aequent — Beaih  of  deviaee  in  lifetime  of  tenant  for 
life^Impoasihility  of  performanee^Act  of  God. 

A  testator  devised  real  estate  upon  trust  for  his 
daughter  for  life,  and  after  her  death  for  her  children; 
and  ifaJit  ahould  have  no  chUd,  then  upon  truat  for  hia 
•  cousin,  on  condition,  nevertheleaa,  that  if  the  testator^ a 
wife  ahould  he  then  living  ahe  ahotdd  have  the  enjoyment 
of  the  dwelling-houae  for  the  remainder  of  her  then  life, 
and  on  further  condition  that  he  ahould  take  and  uae  the 


(a.)  Beported  by  J.  I.  Stiblzng,  Esq.,  Barrister- 

at-Law.  } 


teatatoT^s  name,  huJt  auhject  to  the  payment  of  certain 
legaciea.  The  deviaee  died  in  the  lifetime  of  the  testcUor'a 
daughter  wit?iout  ever  having  taken  the  testator^s  name. 

Held,  on  the  construction  of  t?ie  will,  that  the  condition 
was  a  condition  subaeguent  which  wns  not  intended  to 
operate  unless  and  until  the  devisee  actually  came  into 
potsession  of  the  estate.  The  performance  of  the  con- 
dition having  been  rendered  impoaaible  by  act  of  God,  the 
estate  conaeguenUy  paaaed  diacharged  from  the  condition, 

Deciaion  of  Joyce,  J.,  [1902]  2  Ch,  198,  60  W,  E. 
Dig*  186,  reveraed. 

This  was  appeal  from  a  decision  of  Joyce,  J. 
(reported  [1902]  2  Cb.  198,  50  W.  B.  Dig.  186). 

The  testator,  J.  N.  Greenwood,  by  his  will,  dated 
the  24th  of  May,  1853,  devised  his  leal  estate  to 
trustees  upon  trust  for  his  daughter  Jane  during  her 
life  for  her  separate  use,  and  after  her  death  upon 
trust  for  her  diildren  or  remoter  issue  bom  in  her 
lifetime  as  she  should  appoint,  and,  in  default  of 
am>ointment,  upon  trust  for  all  her  children,  or  her 
only  child  if  but  one.  And  if  she  should  have  no 
child,  the  testator  devised  his  real  estate  to  his  cousin, 
W.  A.  Newsome,  his  heirs  and  assigns,  on  condition, 
nevertheless,  that  in  case  the  testator's  wife  should  be 
then  living  she  should  have  the  use  and  enjoyment 
for  the  then  remainder  of  her  life  of  the  dwelliog- 
house  in  which  the  testator  then  resided,  and  on 
further  condition,  nevertheless,  that  he  take  and 
use  the  name  of  Greenwood  only,  but  subject  to  the 
payment  of  certain  legacies  therein  mentioned. 

The  testator  died  on  the  11th  of  August,  1853,  and 
his  wife  was  also  dead.  The  testator's  daughter 
Jane  wa^  now  the  wife  of  Williun  Woodbead.  She 
h«d  had  no  issue  and  was  now  in  her  fifty-ninth 
year. 

W.  A.  Newsome  died  intestate  on  the  5  th  of 
November,  1855,  leaving  his  only  son.  Colonel  W. 
Newsome,  his  heir-at-law.  Colonel  Newsome  died 
on  the  26th  of  July,  1900.  The  plaintiff  was  his 
administrator  with  the  will  annexed,  and  for  the 
purpose  of  passing  lus  administration  accounts  it 
became  necessary  to  ascertain  the  value  of  the 
interest,  if  any,  which  Colonel  Newsome  took  in  the 
real  estate  devised  by  the  will  of  J.  N.  Greenwood. 

Accordingly  the  plaintiff  took  out  a  summons 
against  the  trustees  of  the  will  of  J.  N.  Chreenwood 
and  Mrs.  Woodhead,  the  testator's  heiress-at-law,  for 
a  declaration  that  the  plaintiff,  as  the  legal  personal 
representative  of  Colonel  Newsome,  was  entitled  to 
the  real  estate  devised  in  trust  by  the  will  of  the 
testator  in  remainder  after  the  death  of  Mrs.  Wood- 
head  without  children,  subject  to  the  payment  of  the 
legacies  therein  mentioned. 

Joyce,  J.,  held  that  the  condition,  being  one  which 
might  be  performed  by  the  devisee  at  any  time  he 
pleased,  was  broken  oy  the  death  of  the  devisee 
without  having  performed  it.  He  therefore  dismissed 
the  summons. 

Subsequently  it  was  ascertained  that  W.  A.  New- 
some  haa  died  in  a  lunatic  asylum,  into  which  he  had 
been  admitted  on  the  26th  of  April,  1855,  and  that 
previously  to  his  admission  he  had  suffered  from  an 
attack  of  insanity  which  was  alleged  to  have  com- 
menced in  April,  1854. 

In  these  droumstanoes  the  case  was  re-argued 
before  Joyce,  J.,  who,  however,  adhered  to  his 
oiiflinal  judgment. 

Ae  plaintiff  appealed. 

Haldane,  K,0,,  Badcock,  K.C.,  and  E,  8,  Ford,  for 
the  appellant. 

NeviUe,  K.C,  ffughea,  K.C.,  and  Clayton,  for  Mrs. 
Woodhead. 

Leigh  Clare,  for  the  trustees  of  the  wilL 


Vol.  LI. 


[April  4, 1903.] 


THE  WEEKLY  REPORTER. 


359 


CoTJET  OF  Appeal. 


Ik  be  Greenwood. 


Coir&T  OF  Appeal. 


The  following  authorities  were  referred  to  in  the 
course  of  the  argument:  Woodhouae  v.  Eerri<Jcy  3 
W.  E.  303,  1  K.  &  J.  352;  Lady  LangdaU  v.  Brigga, 
4  W.  B.  703,  8  Da  G.  M.  &  G.  391 ;  Egerton  v.  Lord 
BroimUow,  4  H.  L.  0*«.  I ;  GaUivtr  v.  Aihhy^  4  Burr. 
1929 ;  In  re  Farrer  &  Champion.  [1887]  W.  N.  202  ; 
Bheppird's  Toichstone,  132,  157. 

OoLUKS,  M.B.— Ttiis  is  an  appeal  from  Joyoe,  J., 
on  the  oonstruotion  of  a  will.  I  need  only  briefly 
rammiriza  the  point  whioh  gives  rise  to  the  question 
from  the  head-note  of  the  report  in  the  court  below, 
whioh  is,  *<The  testator,  by  his  will  dated  in  1853, 
devised  his  real  estate  to  his  d«uffhter  for  her  life, 
and  after  her  death  for  hor  children,  and  if  she 
should  have  no  children  tiie  testator  devised  his 
real  estate  to  N.  on  condition  that  he  should 
take  and  use  the  testator's  name  only."  J  refer  to 
the  exact  words  of  the  condition  lieoanse  I  think 
the  whole  question  turns  upon  what  was  the  intention 
of  the  testator  as  disclosed  by  the  terms  in  which  he 
himself  has  imposed  the  condition  whioh  is  the  subject 
of  this  inquiry,  the  question  being  in  effect,  Was  the 
condition  a  condition  precedent  or  a  condition 
subsequent,  and  if  a  condition  subsequent,  subsequent 
to  what  dateF  If  it  was  a  condition  precadent  it  is 
admitted  on  all  hands  that  it  has  not  been  performed, 
and  therefore  the  devisee  never  obtained  the  benefit 
of  the  devise.  If  it  is  a  condition  subsequent,  what 
on  the  true  construction  of  the  will  is  the  date  to 
which  it  is  subsequent?  Now,  the  wording  of 
the  will  is  this:  [His  lordstiip  read  the  miterial 
words  and  stated  the  facts,  and  continued:] 
The  question  ia,  whether  the  devisee,  having  died 
within  the  lifetime  of  the  tenant  for  life,  and  not 
having  takan  the  name  of  Greenwood,  failed  to 
perform  the  condition,  and  therefore  took  nothing 
uader  the  devisa.  Now,  the  learned  judge  has  held, 
in  the  first  instance  wi^  som^  hedtation,  but  he  has, 
I  think,  heli  the  conditio  a  to  be  a  condition  subse- 
quent, or  at  all  events  he  has  treated  the  condition  as 
not  beiog  a  condition  precedent.  H  it  was  a  condition 
precedent  it  is  conceded  that  it  has  not  been  per- 
formed, aad  that  the  devisee  never  took  the  estate. 
But  treatiog  it  as  a  condition  subsequent,  the  learned 
judge  has  nevertheless  arrived  at  Uie  conclusion  that 
it  was  nos  perforjied,  and  that  its  performanoa  was 
not  excused  by  the  act  of  God— namely,  the  death 
of  the  devifloe  during  the  lifetime  of  the  tenant 
§M  life,  his  ground  being  that  there  was  a  vested 
iaterest  in  the  devisee  and  that  he  had  it  in 
his  power  at  any  time  after  the  estate^vested  in  him 
in  remainder,  although  not  in  possesion,  if  he  had 
been  so  minded  to  take  the  name,  and  that  therefore 
he  cannot  be  said  to  have  been  prevented  by  Ms  own 
death,  as  he  might  have  performed  it  at  any  time 
during  his  own  lifetime.  Therefore,  this  being  a 
condition  subsequent  whidi  it  cannot  be  as^er^ed  that 
he  was  excused  by  the  act  of  God  from  performing, 
he  has  failed  to  perform  the  condition,  and  aooordingly 
the  estite  has  gone  from  him.  Now  that  conclusion 
depends,  in  my  opinion,  entirely  upon  the  ooustruodon 
of  the  will  and  the  true  intention  of  the  testator  in 
creating  this  condition,  and  as  to  that,  upon  the 
authorities  dted  to  us,  it  seems  to  me  dear  tioat  even 
where  the  condition  is  one  dealing  with  real  estate,  if 
it  is  so  framed  in  such  terms  that  it  is  capable  of 
being  construed  fairly  as  a  condition  subACquent  and 
not  as  a  condition  precedent,  the  court  oaght  to 
construe  it  as  a  condition  subsequent.  Where  the 
intention  of  the  testator,  as  evidenced  by  the  words 
nsed  and  the  disposition  he  has  made,  is  more  consistent 
with  the  inference  that  he  did  intend  the  condition  to 
be  a  condition  subsemient  and  not  a  condition  preoe- 
denti  then  if  the  words  are  cap»ble  of  admitting  b  jth 


constructions  the  court  ought  to  hold  it  to  be  a  condi- 
tion subsequent.  No  w  in  ^s  case  it  seems  to  me  that 
the  words  themselves  in  which  the  condition  is  framed 
point  to  this,  that  the  time  the  testator  is  dealing  wich 
is  the  death  of  the  tenant  for  life.  Then,  and  not  till 
then,  as  it  appears  to  me,  tiiis  condition  comes  into  force, 
and  the  testator  obviously  does  not  regard  it  as  coming 
into  force  till  that  time.  He  is  dealing  fir^t  of  all 
with  what  he  calls  a  condition  that  the  property  is  to 
be  enjoyed  by  his  wife  if  liviog.  Strictiy  speaking  that 
is  not  a  condition  at  all,  but  it  i i  material  ia  so  far  as  it 
points  to  the  death  of  the  tenant  for  life  ai  the  period 
of  time  which  was  present  to  the  mind  of  the  testator, 
because  it  is  all  one  sentence,  and  the  time  referred  to 
in  the  first  part  affecting  that  which  is  called  a  con- 
dition as  to  his  wife's  enjoyment  saems  to  me  to  be  the 
same  time  as  that  which  is  dealt  with  in  the  subdcqaent 
part — namely,  the  conditions  affecting  the  right  of  the 
dtviiee  to  take  the  estate.  These  are  the  words,  "  on 
condition,  nevertheless,  that  in  casd  my  wife  shall  then 
b  4  living,"  clearly  showing  that  the  point  of  time  ia  his 
mind  is  the  death  of  the  t^ant  for  life,  **  she  shall  have 
the  use  and  enjoyment  for  the  then  remainder  of  her 
life,"  and  so  on,  "  and  on  further  condition,  neverthe- 
less, that  he  take  and  use  the  naaie  of  Greenwood  oniy.^ 
No  w  it  seems  to  me  that  that  language  points  dearly  to 
his  taking  and  using  the  name  as  soon  as  and  after 
he  comes  ioto  possession  and  not  before.  If  that  be 
the  fair  meaning  of  it,  then  in  my  opinion,  both 
according  to  the  words  used  and  the  common  sense 
of  the  thing,  Mi  wish  is  that  the  person  who 
takes  his  estate,  not  as  the  owner  in  remainder, 
but  as  the  owner  in  possession,  shall  bear  his 
name.  That  is  the  object  the  testator  wishes 
to  carry  out.  and  in  my  opinion  he  cjuld  not  have 
intended,  an  1  it  is  very  unlikely  that  he  did  intend, 
that  there  should  be  any  obligation  or  inducement 
whatever  put  upon  the  person  to  take  his  name  before 
the  occasion  arose  for  taking  it — that  is,  before  he 
became  entitied  to  hold  the  estate  in  possession.  The 
devisee  is  to  take  and  use  the  name  just  as  he  is  to 
take  and  use  the  estate.  The  two  tlungs  being  put 
together,  Joyce,  J.,  has  held  that  it  was  competent 
for  the  devisee  to  have  taken  the  name  before  he  came 
into  possession.  He  never  did  come  into  possession, 
but  Joyce,  J.,  says  that  it  was  competent  for  him  to 
have  taken  the  name,  and  that  therefore  he  cannot 
say  he  was  pre/ented  by  the  act  of  God  from  taking 
it,  because  he  might  have  taken  it  durini<  his  life. 
Now  it  seems  to  me,  and  indeed  it  was  admitted  by 
counsd  for  the  respondent,  that  if  on  the  fair  con- 
struction of  this  will  the  oUigation  to  perform  this 
condition  did  not  arise  uutil  after  possession  was 
taken,  then  it  was  not  ad  rem  to  point  to  the  fact  that 
tbe  devisee  had  the  opportunity  to  do  the  act  before 
the  osoasion  for  doing  it  arose.  That  is  not  a  matter 
with  which  we  are  concerned  at  all.  The  obligation 
to  do  the  act  and  the  immunity  from  not  ddog  it  are 
b  >th  measured  by  the  same  standard — namely,  what 
are  the  limits  of  the  condition;  in  other  words,  when 
does  the  obligation  arise  under  the  condition.  If  the 
right  oondusion  is  that  the  condition  is  meant  to  operate 
only  after  possession  taken,  then  the  excuse  for  not 
performing  it  arises  then,  and  not  till  then,  and  it 
is  immaterial  to  consider  whether  the  devisee  could 
have  performed  it  at  an  earlier  date.  The  question  is, 
is  he  excused  by  the  act  of  God  from  doing  it  within 
the  time  within  which  the  testator  contemplated  that 
he  should  do  it.  If  the  time  when  the  estate  falls 
into  possession  is  the  standard,  obviously  the 
devisee  was  incapadtated  from  performing  it,  because 
he  had  previously  died.  It  seems  to  me,  therefore,  that 
on  the  true  construction  of  the  will  this  condition 
was  a  condition  Bub8e(^uent:  that  the  devisee  was 
prevented  from  performmg  it  by  the  act  of  God,  aad 
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that  therefore  the  person  claiming  under  him  is  in  a 
position  to  retain  the  estate.  On  these  grounds  I  do 
not  think  that  the  decision  of  Joyce,  J.,  cui  be 
supported,  and  in  my  opinion  the  appeal  should  be 
allowed. 

BoMEB,  L.  J.— I  also  am  of  opinion  that  upon  this 
will  the  condition,  upon  which  the  question  the 
subject  of  this  appeal  turns,  was  a  condition  sub- 
sequent in  the  truest  sense  of  the  term.  That  is  to 
say,  I  think  it  only  contemplated  Mr.  Kewsome  doinc; 
something  upon  or  after  the  death  of  the  testator^s 
daughter  without  leaving  children.  The  wording  of 
the  condition  supports  that  view  and  the  position  in 
which  it  is  supports  that  view  because  it  appears 
amongst  a  bundi  of  conditions  so  called.  Whether 
they  were  strictly  so  called  or  not  I  need  not  pause 
to  deal  with,  because  the  gift  is  to  Mr.  Newsome  on 
the  death  of  the  daogbter  without  leaving  children 
on  condition  that  in  case  the  testator's  wife  Bhall  then 
be  living  she  shall  have  the  uss  and  enjoyment  for 
the  then  remainder  of  her  life,  and  then  oi  further 
condition  th%t  he  shall  take  and  use  the  name  of 
Greenwood  only,  which  to  my  mind  points  t3  some- 
thing he  is  then  to  da  Then  it  goes  on:  *'And 
Bubjeotto  the  payment  of  the  following  legacies'*  — 
again  clearly  pointing  to  something  he  has  to  do 
after  that  time.  Tiie  position  and  the  wording  of 
the  condition  to  my  mind  shows  that,  as  I  have  said, 
it  was  strictly  speaking  a  condition  subsequent — 
that  is  to  say,  a  condition  solely  intended  to 
refer  to  and  dealing  with  sometiiing  that  he  was 
to  do  when  be  becune  possessor  of  the  estate. 
Now  I  think  that  is  borne  out  by  considering  thii, 
what  could  be  the  only  object  and  intention  of  the 
testator  in  this  case  when  he  wanted  Mr.  Newsome 
to  take  and  use  the  name,  except  that  he  contem- 
plated his  becoming  the  owner  of  the  estate  P  He 
only  wanted  him  to  use  the  name  as  owner  of  the 
estttte.  It  does  not  appear  to  me  that  the  testator 
had  contemplated  anything  with  reference  to  Mr. 
Newsome  irrespective  of  the  estate  or  a  time  when 
he  never  could  have  come  into  possession  of  the 
estate.  It  seems  to  me  to  have  in  no  wise  concerned 
the  testator  what  Mr.  Newsome  might  have  done 
with  regard  to  using  or  abandoning  the  name  before 
he  came  into  possession  of  the  estate.  I  think  it  was 
because  Mr.  Newsome  was  to  come  into  possession  of 
the  estate  that  he  then  required  him  as  the  possessor 
of  that  estate  to  take  and  use  the  name,  and  as  I  have 
said,  I  think  that  is  borne  out  by  the  other  con- 
d'^erations  in  the  case.  At  any  rate,  to  my  mind,  on 
the  construction  of  this  will,  it  appears  to  me  that  is 
what  the  testator  meant  and  has  said.  I  cannot 
help  thinking  that  a  condition  of  this  kind  ought 
to  08  constrned  strictly,  and  construing  this  con- 
dition accordingly,  it  appears  to  me  that,  seeing 
this  condition  was  one  which,  under  the  circum- 
stances, could  not  have  been  complied  with,  the 
result  is  that  the  estate  is  held  free  from  the  con- 
dition. I  therefore  think  that  this  appeal  ought 
to  succeed,  and  that  the  dedsion  of  the  learoei  judge 
in  the  court  below  should  be  reversed. 

Oozbns-Habdt,  L.J.--I  agree,  and  I  have  very 
little  to  add.  Assumiog  that  this  is  a  condition 
subsequent— not  to  repeat  the  language  of  the  clau«e — 
it  is,  as  Bomer,  L.J.,  has  said,  in  the  midst  of  a  seriea 
of  clauses  stating  certain  things  to  be  done  whenever 
the  estate  falls  into  possession — not  things  to  be  done 
before  possession  was  acquired,  but  things  to  be  done 
after.  Now,  if  it  was  a  condition  subsequent  it  was 
subsequent  to  what  P  Sabsequent,  it  seems  to  me,  to 
the  actual  enjoyment  in  possession  of  the  estate. 
There  is  no  oluigation  whatever  upon  Mr.  Newsome 
to  do  anything  until  after  the  event,  which  might 


never  have  happened,  did  happen  of  the  estate 
becoming  an  estate  in  possession,  and  I  doubt  very 
much  indeed  whether  any  act  done  by  Mr,  Newsome 
before  ^e  estate  came  into  possession  would  in  any 
way  be  relevant  to  the  performance  of  the  condition. 
If,  for  instance,  Mr.  Newsome  had  in  the  daughter's 
lifetime  taken  tiie  name  of  the  testator,  and  hal  then 
abandoned  it  and  survived  the  death  of  ibe  daughter 
some  time,  and  came  into  possession  of  the  estate,  and 
had  done  nothing  afterwards  with  regard  to  the 
name,  as  at  present  advised  I  do  not  ttunk  «the  case 
would  have  been  altered.  If  that  be  not  so,  it  seems 
to  me  that  it  is  plain  that  there  is  a  time  in  which  this 
condition  might  be  complied  with — ^namely,  the  whole 
period  before  the  estate  fell  into  possession.  If  that 
be  the  true  construction,  then  in  my  view  the  appeal 
is  right,  and  the  judgment  of  the  court  below  must 
be  reversed. 

Solicitors,  Bohina,  Hay,  Waters,  &  Hay ;  Jaques  & 
Co,,  for  Watts  &  Sons,  Dewsbury. 


From  Chan.  Div.  i     June  30 ;  July 

(Yaughan  Williams,  Bomer,  and  /      1 ;  Dec  6,   12, 
StirUog,  L.JJ.)  J  1902. 

AFLALO  v.  LaWBENCB  &  BULLEN  (LIMITED),   (a.) 

Copyright — Literary  copyright — EncydopcMiia  —  C7o«- 
tribtUor  and  publisher — Employment  and  payment — 
Ownership  of  copyright  ^Separate  publication — Copy^ 
right  Act,  1842  (5  <fc  6  Vict.  c.  45).  ss.  2,  3,  18. 

In  a  case  where  an  auihor  a^ees  with  publishers  to  write 
for  payment  articles  for  an  encyclopceiia  to  be  published 
by  them,  and  there  is  no  express  agreement  as  to  the 
ownership  of  the  copyright  in  the  articleSt  it  is  not  to  be 
inferred  as  a  matter  of  law  from  the  fact  of  employment 
and  payment  that  the  employment  was  on  the  terms  tJuii 
t?^  copyright  should  belong  to  the  pvMishers,  And  such 
articles  are  **  separately  publisTied*'  vnthin  the  meaning 
of  the  definition  of  **  book  "  in  section  2  of  the  Copyright 
Act,  1842. 

So  held  by  Bomer  and  Stirling,  L.JJ.  (dissentiente 
Yaughan  Williams,  L.J.) 

Held,  by  Yaugban  Wiliiams,  L  J.,  that  in  the  absence 
of  evidence  to  the  contrary  the  true  inference  was  that  the 
copyright  in  the  articles  was  ib  belong  to  the  publisher, 
and  that  they  were  not  **  separately  published.** 

Sweet  V,  Benuing,  3  W.  E.  519,  16  (7.  B.  459,  dis- 
cussed. 

Decision  o/ Joyce,  J.  (50  W.  B.  24,  [1902]  1  Ch,  264), 
affirmed. 

This  was  an  appeal  from  a  decision  of  Joycf>,  J. 
(reported  50  W.B.  24.  [1902]  1  Oh.  264). 

In  the  year  1896  the  plaintiff  Frederick  George 
Aflalo,  conceived  a  scheme  for  the  publication  of  a 
work  called  **  The'BncydopsBiia  of  Sport,"  and  sub- 
mitted it  to  the  defendants,  a  firm  of  publishers,  with 
a  view  to  their  undertaking  the  publishing  of  it 

The  work  was  to  consist  of  articles,  arranged 
alphabetically,  relating  to  various  branches  of  sport, 
contributed  and  signed  by  persons  well  known  in 
connection  with  the  various  subjects. 

The  defendants  agreed  to  publish  the  work,  and  on 
the  10th  of  July,  1896,  they  entered  into  an  agree 
ment  in  writing  with  Mr.  Aflalo,  providing  for  the 
publication  of  the  work  at  their  expense,  and  for  the 
payment  by  them  to  Mr.  Aflalo  of  £500  for  his 
editorial  expenses  besides  reimbursing  him  the 
postage  expenses,  and  for  the  insertion  in  the  preface 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 
Law. 
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of  a  statement   that  Mr.  Aflalo  had  suggested  the 
sob  erne. 

It  was  farther  agreed  that  Mr.  Aflalo  should  write 
without  farther  fee  7,000  words  of  the  special  articles 
and  contribute  all  the  uusigned  articles  ttiat  might  be 
required;  that  the  defendants  should  supply  him 
vrith  an  assistant;  that  he  should  be  entitled  to 
pursue  his  other  Hterary  work  so  far  as  it  did  not 
interfere  with  the  due  performance  of  his  editorial 
duties,  and  that  should  the  defendants  consider  it 
desirable  to  diicontinue  pubUshtng  the  encydopaadia 
before  Part  X.  had  been  completed  they  would  pay 
Mr.  Aflalo  £250,  provided  that  the  stoppage  of  the 
work  was  not  caused  by  his  own  action. 

The  enoydopsBdia  was  published  in  parts,  and  was 
ultimately  coiupieted  in  1899  under  the  part  editorship 
of  Mr.  Aflalo,  who  oontributed,  in  accordance  with 
the  agreement,  a  signed  article  entitled  '*  Sea  Fishing." 
Shortly  before  the  date  of  the  above-mentioned 
agreement  Mr.  Aflalo  had  arranged  wil^  Mr.  Charles 
Henry  Cook,  well  known  as  a  writer  on  angling 
under  the  pseudonym  of  "  John  Biokerdyke."  for  the 
latter  to  contribute  signed  articles  of  5,000  words 
each  to  the  enoydopsB  jia ;  and  Mr.  Cook  accordingly 
contributed  three  articles  which  were  published  in 
the  encydop8Biia,  entitled  respectively  '*  Coarse 
Eish,"  "  Pike,"  and  "  Trout,"  for  wnich  the  defend- 
ants  paid  him  at  a  fix«d  rate  of  £2  per  1,000  words. 

Mr.  Aflalo  and  Mr.  Cook  were  severally  registered 
as  proprietors  of  the  copyright  of  the  articles  con- 
tributed by  them;  but  in  1900  the  defendants, 
without  the  knowledge  or  consent  of  either  of  them, 
published  an  abridged  edition  of  the  encyclopsdiiia 
called  '*  The  Young  Sportsman,"  which  included  the 
artides  contributed  by  Mr.  Aflalo  and  Mr.  Cook. 

Mr.  Aflalo  and  Mr.  Cook  thereupon  demanded  the 
discontinuance  of  the  further  sale  and  publication  of 
this  book,  and  compensation  for  infringement  of  copy- 
right ;  and  on  the  defendants  refuting  they  brought 
this  action  asking  for  an  injunction  to  restrain  the 
publication  and  sale  of  "  The  Young  Sportsman  "  and 
for  damages.  The  defendants  contended  that  as  they 
were  the  registered  proprietors  of  the  copyright  of 
<'The  Eucydopeelia  of  Sport"  the  plaintiffs  had 
no  copyright  in  their  articles;  and  they  counter- 
daimed  for  a  dedaration  to  that  effect,  and  for  an 
order  expunging  from  the  Book  of  Begistry  the  plain- 
tiff«'  entries  of  copyright,  and  for  damages. 

Joyce,  J.,  hdd  that  there  was  no  special  droum- 
stance  in  the  nature  of  the  work  or  the  terms  of 
employment  leading  to  the  inference  that  the  copy- 
right of  the  artides  in  questioa  was  intended  to  be 
in  the  publishers,  and  that  it  was  therefore  in  the 
authors. 
The  defendants  appealed. 

The  appeal  was  flrst  argued  on  the  30th  of  Jane 
and  the  1st  of  July,  and  was  further  argued,  by 
direction  of  the  court,  on  the  6  th  of  December  on 
the  question  whether  the  plaintiffiei  had  acquired  a 
title  by  separate  publication. 

Younger f  K,G,y  and  J.  L.  Ghilmour,  for  the  appel- 
lants.— In  the  absence  of  special  circumstances,  of 
which  there  are  none  here,  when  you  have  a  case  of 
employmeot  and  payment,  the  copyright  is  vested  in 
the  puDlishers,  and  this  u  the  ordinary  inference  to  be 
drawn.  If  the  judgment  of  the  court  bdow  is  right, 
not  only  the  respondent,  but  all  the  other  contributors, 
can  deprive  the  publishers  of  all  rights  in  their 
artides,  on  the  publication  of  which  the  publishers 
have  expended  a  large  sum.  Section  18  of  the  Copy- 
right Act  was  intended  to  deal  with  cases  of  employ- 
ment and  payment.  If  the  publishers  are  held 
entiUed  to  tiie  copyright  the  writers  of  the  articles 
are  in  no  way  injured,  except  that  they  cannot  re- 


publish iheir  actual  artides,  and  it  is  always  possible 
for  writers  to  reserve  the  copyright  when  contributing 
to  encydopSBdias.  No  real  distinction  can  be  drawn 
between  the  literary  skill  required  here  and  that 
r«?qaired  in  Sweet  v.  Bmning,  3  W.  B.  519.  16  C.  B. 
459.  There  was  no  publication  iu  a  separate  form 
here.  [They  also  cited  or  referred  to  Zamb  v.  Evam, 
41  W.  K.  405.  [1893]  1  Ch  218 ;  Waller  v.  Howe,  29 
W.  R.  776.  17  Oh.  D.  708;  Barfield  v.  NichoUon,  2 
Sim.  &  St.  1 ;  Uatton  v.  Kean,  8  W.  E  7,  29  L.  J.  G  P. 
20 ;  and  BUhop  of  Hereford  v.  Griffi/i,  16  Siui.  190.] 
The  conclusiou  tiiat  the  copyright  W'M  intended  to 
remain  with  the  author  would  be  utterly  unbusiness- 
like-^cr  Bo  wen,  L.J.,  in  Lamh  v.  Evans,  [1893]  1 
Ch.,  at  pp.  227-8.  The  Pictorial  Copyright  Act  of 
1862  coofirms  our  interpretation  of  section  1  of  the 
older  Copyright  Act  and  of  Sweet  v.  Benning, 

Hughes,  K,C.,  and  R,  J.  Parker,  for  the  respondents. 
— It  is  clear  that  apart  from  section  18  the  copyright 
is  in  the  writer,  and  in  cases  arising  on  the  Dramatic 
Copvright  Aot — Shepherd  v.  Conquest,  4  W.  R.  283, 
17  C  B.  418 ;  Levy  v.  BuOey,  19  W.  R.  976.  L.  B.  6 
C.  P.  523 ;  Eaton  v.  Lake,  36  W.  R.  277,  20  a  B.  D. 
378 --the  fact  of  employmeot  has  been  hdd  not  to 
affect  the  question.  The  author  can  sue  for  infringe- 
ment before  separate  publication  :  Johnson  v.  Newnes^ 
43  W.  R.  572,  [1894]  3  Ch.  663.  Bishop  of  Hereford 
V.  Griffin  has  always  been  trenkted  as  an  authority  for 
the  proposition  that  the  copyright  remains  in  the 
writer  notwithstanding  employment  and  payment, 
and  it  is  the  only  decision  in  the  books  on  the  case  of 
e"oydop8Bdias :  see  also  Smith  v.  Johnson,  12  W.  R. 
122,  4  Giff.  632.  Swett  v.  Benning  may  have  been 
rightly  decided  on  the  facts  of  the  case,  but  some  of 
the  observations  of  Jervis,  C.J.,  and  Maule,  J.,  as  to 
the  presumption  that  the  copyright  is  in  the  pub- 
lishers, which  is  said  to  be  raised  by  employment  and 
payment,  go  too  far,  and  were  not  necessary  for  the 
dedsion.  In  the  absence  of  agreement  the  copyright' 
remains  in  the  author. 

They  also  cited  Moffatt  v.  OiU,  50  W.  R.  528.  86 
L.  T.  Rep.  465,  and  White  v.  Geroch,  2  B.  &  Aid. 
298.  [ROMEB,  li. J.,  referred  to  Mayheio  v.  Maxwell, 
9  W.  R.  118,  1  Joh.  &  Hem.  312.] 

Cur.  adv,  vuU, 

Dec.  18. — ^The  following  judgmente  were  delivered  : 

YAT7QHAN  WiixiAMS,  L.J.,  after  steting  the  facte, 
continued :  The  judgment  of  Joyce,  J.,  cannot,  in  my 
opinion,  be  supported  unless  the  plaintiffs  have 
vested  in  ^em  the  copyright  in  thdr  contributions  to 
the  encydopsBdia.  By  section  2  of  the  Copyright  Aot 
of  1842,  "copyright"  is  defined  as  ^'tue  sole  and 
exdusive  lib^y  of  printing  or  otherwise  multiplying 
copies  of  any  subject  to  which  the  said  word  is 
herein  applied,"  and  **  book "  is  defined  as  meaning 
and  including  '*any  volume,  part  or  division  of  a 
volume,  pam^let,  sheet  of  letterpress,  sheet  of  music, 
map,  chart,  or  plan  separatdy  published."  And  by 
section  3  ^e  copyright  in  a  book  is  made  to  endure  for 
the  natural  life  of  the  author  and  a  term  of  seven  years 
from  his  death,  and  is  declared  to  be  the  property 
of  the  author  and  his  assigns.  In  my  opinion 
the  plaintiffs  do  not  get  the  copyright  in  their  articles 
by  virtue  of  section  3 ;  for  nothing  is  a  book  unless  it 
is  separatdy  published,  and  I  think  these  artides  were 
not  separately  published.  I  think  the  publication  here 
is  the  encydopoBdia,  which  was  edited  by  one  of  the 
plaintiffs  as  the  paid  agent  of  the  publishers. 
The  only  other  section  of  the  Act  which,  in  my 
opinion,  can  give  the  plaintiffs  the  copyright  is 
section  18,  whidi  is  as  follows:  *'  Provided  also  that 
uothing  herein  oonteined  shall  alter  or  affect  the  right 
of  any  person  who  shall  have  been  or  who  shall  be 
so  employed  as  aforesaid  to  publish  any  such  his  com- 
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position  in  a  separate  form  who  by  any  oontract,  ex- 
press or  implied»  may  have  reserved  or  may  hereafter 
reserve    to    himself    snoh  rij^hts,  bat  every  author 
reserving  or  retainins  or  haviag  suoh  right  shall  be 
entitled  to  the  copyright  in  snoh  composition  when 
published  io  a  s^arate  form  according  to  this  Act, 
without  prejudice  to  the  right  of  such  proprietor,  pro- 
jector, publisher,  or  conductor  as  aforesaid."    Clearly 
there  is  no  such  reservation  in  this  cue.  With  regard  to 
the  question  whether  the  copyright  is  vested  in  the 
appellants,  Joyce,  J.,  see  us  to  assume  that  it  is  not 
vested  in  them  unless  you  can  fiad  special  ciroum- 
stances  fr3m  which  the  court  can  infer  it.      I  think, 
however,  that  the  true  reiult  of  Sweet  v.  Benning  is 
that  the  copyright  is  to   be   inferred  to  belong  to 
the   publisher    unless    there    is   evidence    to    the 
contrary.  Jervis,  C  J.,  says  (16  C.  B.,  a*:  p.  480) :  **  At 
the  close  of  the   argument  we  intimated  an  opinion 
that  the  plaintiffs  had  a  copyright  within  the  meaning 
of  the  18th  section,  because  it  seemed  to  us — and  I 
believe  we  all   remain  of   the  same  opinion — that 
where    the   proprietors    of   a   periodical  employ  a 
gentleman  to  write   a   given   article,  or    series  of 
articles    or   reports,   expressly  for   the   purpose  of 
publication  therem,  of  necessity  it  is  implied  that 
tue  copyright  of  the  articles  so  expressly  written  for 
suoh  periodical,  and  paid  for  by  ttie  proprietors  and 
publishers  thereof,  shall  be  the  property  of  suoh  pro- 
prietors and  publishers;  otherwise  it  might  be  that 
the  author  might,  the  day  after  his  arttd^  has  been 
published  by  the  persons  for  whom  he  contracted  to 
write  it,  republish  it  in  a  separate  forn,  or  in  another 
serial,  and  there  would  be  no  correspondent  benefit 
to  the  injured  publishers  for  the  payment  they  had 
m<ide."      Thes^^  observations  are  perfectly  general, 
and  not  based  in  any  way  on  spedal  circumstances 
relating   to   the   enployment  of   the   reporters   in 
8oeet  V.  Benning.     Th^n  Miule,  J.,  s%ys,  at  p.  484  : 
''  But,  though  DO  express  words  to  that  effect  are 
stated  in  this  special  case,  I  think  that  where  a  man 
employs  another  to  write  an  article  or  to  do  anything 
else  for  him,  unless  there  is  something  in  the  surround - 
fiig  eit'cumstanoes,  or  in  the  course  of  deeding  between 
the  parties,  to  require  a  different  oonstruc'ion,  in  the 
absence  of  a  special  agreement  to  the  contrary,  it  is  to 
be  understood  that  the  writing  or  other  thing  is  pro- 
daoed  upon  the  terms  that  the  copyright  therein  shall 
belong  to  the  employer,  subject,  of  course,  to  the 
limitation  pointed  out  in  the  18*;h  section  of  the  Act." 
Ot-eiswell,  J.,  at  p.  488.  says:  **Uiidw  the  circum- 
stance state!  in  the  special  case,  the  copyright  in  the 
reports  in  question  clearly  vested  in  the  plaintiffs  ai 
th"!  proprietors  of  the  work  for  which  they  were 
prepared."      And  Crowder,  J.  (at  p.  489),  says  that, 
"  looking  to  the  language  of  the  18th  section  and  the 
f iiots  stated  in  the  speoiafcase,  it  seems  to  me  that  it  was 
not  necessary  that  there  should  be  any  express  stipula- 
tion as  to  the  t<*rms  upon  which  the  reports  were  to  be 
composed  in  order  to  confer  the  copyright  upon  the 
plaintiffs ;  but  that  the  terms  might  be  inferred  from 
the  general  nature  and  character  of  the  employment ; 
aid  that  sitting  as  we  do,  with  power  to  dra^v  such 
infer  'noes  as  a  jury  might  draw,  we  may  reas  mably 
wrive  at  the  conclusion  that  the  undertaking  between 
the  authors  of  those  reports  and  the  proprietors  of 
the  work  in  w'lich  they  were  published  was  that  the 
latter  should  have  the  copyright  therein."  The  wh'^le 
oaee  leeme  to  me  to  show  that  in  the  absence  of 
evidence  to  the  contrary  the  court  will  infer,  from  the 
fact  of  employment  and  payment,  that  the  copyright 
is  to  belong  to  the  emi>loyer.    No  doubt  in  Walter  v. 
Howe  Jessel,  M.B.,  said  that  the  evidence  did  not 
show  that  the  proprietor   of    the   newspaper   was 
entitled  to  the  copyright  or  that  the  author  was  not 
the  owner  of  it ;  but  Siaeet  v.  Benning  was  not  cited, 


and  his  judgment  is  really  based  on  the  non-registration 
of  the  newspaper.   I  think  also  that  in  Lamb  v.  Evam 
the  Court  of  Appeal  affirmed  Sweet  v.  Benning  and  the 
principle  laid  down  in  it.    This  appears  from  the 
judgment  of  Lindley,  L.J.,  who  states,  [1893]  1  Ch., 
at  p.  225,  the  nature  of  the  articles  in  that  case, 
which  were  merely  the  headings  to  groups  of  adver- 
tisements with  translations,  and  says  that  the  view 
of  Maule,  J.,  in  Sweet  v.  Benning  mav  very  safely 
be  acted  upon.      And  Bowen,  LJ.   (at  p.  227-8), 
says  that  Sweet  v.  Benning  would  be  an  authority 
if  necessary  for  the  proposition  that  the  terms  msy 
b^  gathered  from  the  transactions.     Then  he  says 
that  you   may  collect   the  terms  from  the  natmre 
of  the  business  itself;    <<and  it  seems  to   me  im- 
possible, as  a  matter  of  business,  to  suppose  that 
these  headings  were  composed  and  furnished  to  the 
plaintiff  upon  any  other  terms  than  tha^  he  was  to 
tiave  the  copyright  in  them,  because  otherwise  thise 
who  also  composed  them  and  furnished  them  t^  the 
plsintiff  might  themselves  have  published  them  and 
defeated  his  object."    If  in  the  case  of  a  book  so 
cotnxxMed  and  published  employment  and  payment 
afford  primd  facie   evidence   that   as  between   tilie 
publisher  and  the  various  authors  employed  by  him 
to  write  the  articles,  the  publisher  will  have  what- 
ever property  the  law  will  give  him  in  the  book,  I 
think  the  appellants  ought  to  succeed ;  for  I  cannot 
find   in  the  written  agreemen*',  or  in  any   of  the 
circumstances  of  the  case,  or  in  the  nature  of  the 
encyolopseiia  and   artidee,    anything   whatever   to 
negative  this  presumption.     On  the  contrary,  one 
cannot   suppose,   as  a  matter  of  business,  that  the 
publishers  employed  the  writers  of  the  artidee  on 
such  terms  that  Uie  writers  could  print,  publish, 
and   sell    these   very   artides    the   day   after   the 
encydopsddia  was  published.    I  dedine  to  draw  the 
iaferesce  that   the  writers  were  employed  on  the 
basis   that  they    should  licence   the  publishers   to 
issue  the  ^t  publication  of  the  artides ;  and  I  con- 
sider that  the  inference   from   the  nature  of   the 
employment  arises  equally  whether  the  contract  is 
oral  or  contained  in  a  written  document,  and  is  not 
an  addition  to  the  contract  but  an  inference  from  it, 
j  dst  as  the  ind*imnity  of  the  agent  by  the  principal  is 
an  inference  from  a  written  contract  of  agency.    I 
think  we  cannot  uphold  the  j  augment  of  Joyce,  J  , 
without  overruling  Sweet  v.  Benning ;  and  I  think  we 
ought  not  to  do  tbis  after  such  a  lapse  of  time,  and 
after  it  has  been  approved  in  Lamb  v.  Evans,  even  if 
we  thought  it  wrong,  and  for  myself  I  think  it  was 
quite  right.    In  addition  to  the  authorities  bearing 
directly  upon  the  question  I  may  refer  to  ShepJierd 
V.  Conquest,  where  Jervis,  C.  J.,  in  mv  opinion,  inclines 
to  the  view  that  the  employer  may  become  the  owner 
of  the  copyright  ab  initio.    I  think  the  prindple  laid 
down   by   Leach,  Y.C,    in    Barfidd   v.    NichoUon, 
tiat  the  person  who  forms  the  plan  and  embarks 
in  the  speculation  and  employs  various  persons  to 
compose  d^arent  pwts  of -the  work  is  the  author  and 
proprietor,  is  cletirly  recognized  by  section  18,  and 
that  we  ought  to  dedde  in  favour  of  this  principle 
unl«*ss  we  are  prepared  to  hold  that  the  conditions  of 
section  18  oaonot  be  satisfied  without  express  terms. 

RoMEB,  L.J.— I  think  this  appeal  fails.  The 
respondents  are  admittedly  the  writers  of  the  artides 
in  question  and  are  primd  facie  entitled  to  the 
ordinary  rights  of  authors ;  and  if  the  appellants  say 
that  they  have  acquired  some  of  the  author's  rights 
so  as  to  entitle  them  to  publish  the  artides  separately 
the  onus  of  proving  this  lies  on  them.  Under  section 
18  they  must  establish  three  things :  (1)  Employment 
by  them  of  the  respondents  to  compose  the  artides,  (2) 
k  that  the  artides  were  composed  on  the  terms  that  the 
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oopyright  shoald  belong  to  the  appellants,  and  (3) 
that  the  latter  paid  for  the  articles.     I  think  it  cannot 
rightly  be  said  that  in  every  case  of  an  article  written 
for  an  encydopsddia  mere  proof  by  the  proprietor  of 
the  enoyclopfiedia  of  employment  and  payment  of  the 
writer  of  the  article  jpn'Tn^/octe  gives  the  copyright  to 
the  proprietor.    The  Legislature  has  expresdy   said 
that  not  only  must  there  be  employment  and  pay- 
ment, but  it  must  be  established  that  the  employment 
was  on  the  terms  that  the  copyright  should  belong  to 
the  proprietor.     Those   terms   cannot  therefore  of 
necessity  be  implied  from  the  fact  of  employment  and 
payment ;  nor  ought  they  to  be  implied  in  every  case 
where  the  author  does  not  prove  they  were  not  part* 
of  the  contract.    I  think  that  proof  by  the  proprietor 
of  employment  and  payment  does  not  as  a  matter  of 
law  throw  on  the  author  the  onus  of  proving  that 
they  were  not  part  of  the  contract ;  for  the  section  is 
dealing  with  a  class  of  books  and  periodicals  as  to 
which  the  payment  by  the  employer  to  the  author  may 
well  be  for  the  right  of  separate  publication  only,  and 
not  for  the  copyright.    It  may  well  be  worth  the 
proprietor's  while  to  employ  and  pay  a  writer  of  an 
article  on  the  terms.that  the  writer  retains  the  copy- 
right, since  the  proprietor  gets  the  benefit  he  chiefly 
desires  by  beinft  able  to  publish   the  article ;   and 
though  no  doubt  the  term  that  the  copyright  shall 
belonsr  to  the  proprietor  may    be  inferred   in  his 
favour,  even  though  not  expressly  mentioned,  from 
the  special  circumstances  of  the  caee,  yet  there  must 
be   special  oircumstanoes  to    justify  the   inference. 
Therefore  I  think  that  the  observations  of  Jervis, 
C.J.,  and  Maule,  J.,  in  Sweet  v.  Benning  go  too  far, 
unless    they    are    construed    in   reference   to    some 
particular  circumstances  of  that  case ;  and  the  obser- 
vations of   Shadwell,  V.C,  in  Brown  v.    CookCy  16 
L.  J.  Oh.   140,  and  of  Jessel,   M.B.,  in  Walter  v. 
Howe  fortify  me  in    this    opinion.      I    think   that 
in   this   case   there    are   no    special   circumstances 
to    justify    the    inference;    certainly    not    in    the 
case  of   Mr.    Oook,  though  that  of   Mr.  Aflalo  is 
not  so  clear.    But  in  his  case  there  is  the  written 
contract  between  him  and  tiie   proprietors  of  the 
encydopsddia  purporting  to  set  forth  the  exact  terms 
of  lus  employment  and  containing  no  term  that  the 
oopyright  in  his  articles  shall  belong  to  the  pro- 
prietors ;  and  I  think  under  the  circumstances  that 
such  a  term  ought  not  to  be  inferred  as  a  matter 
of  faot,  while  I  have  already  pointed  out  why  I 
think  that  it  cannot  be  inferred  as  a  matter  of  law. 
With   regard   to   the  further   point   t*ken   by  the 
defendants,  which  formed  the  subject  of  the  argument 
on  the  rehearing,  I  need  only  say  that  I  adhere  to  the 
view  which  I  took  in  John$on\*  Netvnes,  and  hold  that 
the  articles  in  question  were  **  separately  published" 
within    the  definition  of  ''book"  in  section   2  of 
the  Act.    With  regard  to  the  proviso  at  tibie  end  of 
section  18, 1  think  it  deals  with  the  case  of  an  author 
who  has  reserved  or  retained  a  right  of  separate 
pnblioation,  which  seems  to  me  to  presume  that  he 
has  not  the  ordinary  copyright,  and  to  be  addressed 
ouly  to  the  case  where  the  author,  under  the  first  part 
of  the  section,  has  parted  with  his  copyright.    But 
even  if  the  proviso  has  a  larger  operation,  it  clearly 
implies  that  the  author  idone  is  entitled  to  the  right 
of   separate   publication;     and    the    plaintiffs   are 
therefore   entitled   to    the   injunction   granted   by 
Joyce,  J. 

SmLXNG,  L.J. — ^The  first  question  in  the  action  is 
whether  the  defendants  are  or  are  not  entitled  to  the 
oopyright  in  four  separate  articles  signed  by  the 
plaintifEEi  respectively,  and  contributed  to  the 
•< Bnoyolopeedkk  of  Import"  published  by  the  defend- 
The  answer  to  the  question  depends  on  section 


18  of  the  Copyright  Act,  1842;   and  under  it  the 
defendants,  in  order  to  make  out  their  title,  must 
establish  three  things^  1)  That  they  employed  the 
plaintifPs    respectively   to    compose   the   respective 
articles  for  publication  in  or  as  part  of  the  encydo- 
psadia ;  (2)  that  the  articles  respectively  were  com- 
posed under  such    employment,  on  the  terms  that 
the  copyright  therein  should  belong  to  the  defend- 
ants ;  and  (3)  that  such  articles  have  been  paid  for 
by  the  defendants.    There  is  no  dispute  that  the 
defendants  have  proved  the  existence  of  the  first  and 
third  of  these  facts,  but  there  is  a  great  contest  as  to 
whether  or  not  they  have  estabushed  the  seoond. 
Now  the  agreements  between  the  plaintiffs  and  the 
defendants  have  been  reduced  to  writing ;  and  neither 
agreement  contains  any  express  stipulation  as  to  the 
proprietorship  of  the  copyright  in  the  articles.    It 
has,  hoi^ever,  been  decided  in  two  cases.  Sweet  v. 
Benning  and  Lamb  v.  Evans,  that  such  stipulations 
need   not  be  express,  but  may  be  inferred;    and 
although  in  those  cases  the  agreements  w«re  verbal 
only,  it  is  contended  that  the  like  inference  ought 
to  be  drawn    in    the  present   case.      In    Sweet  v. 
Benning    the   learned    judges    who    took    part   in 
th()  decision  give  the  reasons  for  it  in  somewhat 
different  terms.    Crowder,  J.,  appears  to  me  to  have 
arrived  at  his  conclusion  as  to  the  terms  on  which  the 
reports  then  in  question  were  composed  as  an  infer- 
ence of  faot  from  the  general  nature  and  character  of 
the   employment.     I  also   think  that  each  of  the 
learned  judges  who  constituted  the  Court  of  Appeal 
in  Lamb  v.  Evans  drew  a  similar  inference  from  the 
nature  of  the  employment  and  the  surrounding  cir- 
cumstances of  the  case.    I  admit  that  Jervis,  J.,  and 
Maule,  J.,  in  Sweet  v.  Benning  used  language  which 
is  susceptible  of  the  interpretation  that  the  inference 
drawn  by  them  was  one  of  law  and  not  of  fact ;  but 
I  am  not  sure  that  they  really  meant  this ;  if  the^  did, 
I  can  only  say,  with  sOl  the  deference  which  is  justly 
due,  aad   which  I  fully    entertain,    to   such   high 
authorities,   that  I  am  unable  to  see  that  it  is  in 
accordance  with  a  sound  construction  of  an  Act  of 
Parliament  which  requires  three  conditions   to  be 
satisfied  in  order  that  the  copyright  may  belong  to 
the  publisher,  to  hold  that  the  existence  of  one  of 
the  three  is  to  be  inferred  as  a  matter  of  law  from 
that  of  the  other  two.     I  think,  therefore,  that  th^ 
inference  which  has  to  be  drawn  is  one  of  faot  and 
not  of  law.    If,  in  the  present  case,  we  had  to  deal 
with  verbal  contracts,  I  should  feel  great  difficulty 
in  drawing  an  inference  of  fact  similar  to  that  which 
was  drawn  in  Sweet  v.  Benning  and  Lamb  v.  Evans. 
The  plaintiff  Cook,  for  example,  is  a  writer  of  great 
reputation  on  the  subjects  of  the  articles  composed  by 
him;    he  received  for  each  what  certainly  appears 
the  moderate  sum  of  £10.    So  far  as  I  can   see, 
such  an  expenditure  on  the  part  of  the  publisher 
might  well  be  made  to  secure  the  increase  of  reputa- 
tion likely  to  accrue  to  tiie  eni^dopssdia  by  reason  of 
its  oontahiing  articles  by  a  writer  of  such  eminence, 
even  though  the  copyright  should  remain  vested  in 
him.    The  inference  appears  to  me  to  be  still  more 
difficult  to   draw  where,  as  here,    the  agreements 
between   the  plaintiffs  and   defendants  have   been 
reduced  to  writing.     The  written  documents  on  the 
face  of  them  appear  to  contain  the  whole  of  the 
agreements  between  the  parties,  and  there   is   no 
evidence  that  they  were  intended  to  express  only^  part 
of  them.    In  these  droumstanoes  the  presumption  is 
that  the  writings  oontidn  everything  material  which 
has  been  agreed  on ;  and  evidence  of  surrounding 
circumstances  is  only  admissible  for  the  purpose  (S 
construing  them.    When  the  documents  are  construed 
in  the  light  of  surrounding  oircumstanoes  it  does  not 
appear  to  me  that  any  stipulation  as  to  proprietorship 


S64 


THE   WEfiKLV  K£jfe>ORTER.  [Aprii4,i903.]         Vol.  Lt. 


Ot.  op  App.  Aflalo  v.  Laweekoe  &  BuLLEW  (Ld.).— Iw  EE  Browne's  Policy.       .  High  Court. 


of  Ijhe  copyright  oan  be  spelt  out  of  either  of  them, 
laoideiits  m  to  which  a  writteii  oontraot is  silent  may, 
IV>  doabt»  be  aimexed  eifcher  by  virtae  of  some  usage, 
or  by  the  general  law — as,  for  example,  the  obliga- 
tiooB  as  to  title  imported  into  a  cpntraot.  for  the  sale 
of  land,  and  the  warranty  of  seaworthinesifi  implied 
in  a  policy  of  marine  insurance.  I)a,the  present  case 
there  is  no  evidence  of  any  usage,  and,  as  I  have 
fljready  said,  it  is  not,  in  my  judgment,  in  accordance 
with  tjie  provisions  of  section  18  of  the  Oopyright  Act, 
1842,  to  hold  that  one  of  three  necessary  conditions 
lor  the  existence  of  the  proprietorship  of  the  copyright 
can,  as  a  matter  of  law,  be  inferred  simply  from  the 
existence  of  the  other  two.  If  such  an  inference 
were  drawn  in  this  case  it  seems  to  me  that  we  should 
ba  using  the  surrounding  circumstances,  not  to  con- 
■brue  the  documents,  but  to  add  to  them. 

The   second   question   is    whether    the   plaintifEti 
are  entitled  to    any  copyright  or    right  of    action 
which  would  enable  them  to  maintain  this  action. 
It    is   contended   that    the    plaintiffs   are   entitled 
to   the   oopyright   in   these   articles   by   virtue    of 
section    3    of    the    Copyright    Act,    1842,    which 
provides  ''that  the  oopyright  in  every  book  which 
shall  after  the  passing  of   this    Act   be  published 
in  the  lifetime  of  its  author  shall  endure ''  for  the 
period  therein  mentioned  <*  and  shall  be  the  property 
of  such  author  and  his  assigns."     It  is  said  that  none 
of  these  articles  constitutes  **  a  book,"  but  that  each 
of  them  is  only  part  of  a  book.    la  White  v.  Geroch 
a  precisely  similar  question  arose  under  the  statute 
64  Geo.  3,  o.  156  (repealed  by  the  Copyright  Act, 
1842),  which  provided  that  from  and  after  the  passing 
of  the  Act  tbe  author  of  any  book  or  books  which 
should  thereafter  be  composed,  and  be  printed  and 
published,  and  his  assijgnee  or  assigns  should  have 
ttie  sole  liberty  of  priotiog  and  reprinting  such  book 
or  books  for  the  time  mentioned.    The  plaintiff  there 
8  led  in  respect  of  the  infringement  of  the  copyright 
ia  a  musical  composition  which  formed  a  single  sheet 
of  a  book  containing  a  large  number  of  other  musical 
pieces  not  composed  by  the  plaintiff.    It  was  held  by 
toe  Court  of  £ing*s  Bench  that  he  was  entitled  to 
maintun  the  action.    Abbott,  C.J.,  said :  ''  I  am  of 
opinion   that    any   composition,   whether  large   or 
imall,  is  a  book   within   the  meaning  of  this  Act 
of    Parliament.      It    is    perfectly    olear    that    it 
would  be  a  book  if  printed    as    a    separate    and 
distinct  work;  and  if  so,  it  seems  to  me  that  it  does 
not  lose  that  character  by  being  found  in  company 
with  other  compositions."    These  observations  apply 
to  the  signed  articles  of  which  the  plaintiffi  claim  the 
copyright  It  is  said,  however,  that  this  decision  does 
not  apply  to  the  Act  of  1842,  because  section  2  pro- 
vides *'  that  in  the  construction  of  this  Act  the  word 
'book'  shall    be    construed  to   mean  and  include 
every  volume,  part  or  difision  of  a  volume,  pamphlet, 
sheet  of  letterpress,  sheet  of  music,  map,  chiurt,  or 
plan  separately  published  " ;  and  it  is  said  that  none 
of  these  artides  constitute  a  volume,  or  a  part  or 
division  of  a  volume,  separately  published.    In  my 
judgment  this  argument  ought  not  to  prevail    The 
object   of  the  Act  of  1842,  at   expressed   in   the 
preamble,  was  **  to  afford  greater  encouragement  to 
the  prodaction  of  literary  works  of  la&tiog  benefit  to 
the  world  " ;  and  the  provisions  of  the  statute  show 
that  this  object  was  intended  to  be  effected  by  con- 
ferring greater  benefits  on  authors  than  were  eo  joyed 
by  them  under  the  preceding  statutes.    It  could  not 
have  been  the  intention  of  the  Legislature,  therefore, 
to  take  away  from  authors  any  boiefit  which  they 
possessed  before,  and  the  definition  clause  ought  not 
to  be  read  so  as  to  produce  such  an  effect,  unless  its 
language  is  susceptible  of  no  other  meaning,  and,  in 
my  opinion,  the  true  meaning  and  effect  of  that 


language  is  not  to  cut.  down  but  to  extend  the 
meaning  of  the  word  *'  book."  Even  if  this  were  not 
so,  I  should  still  be  of  the  opinion  that  the  plaintiffs' 
signed  articles,  being  distinguished  from  the  rest 
of  the  volumes  in  which  they  are  founds  were  separ- 
ately published  within  the  meaning  of  section  2.  ^  I 
think,  therefore,  that  under  section  3  the  plaintiffs 
acquired  copyright  in  these  articles  subject  to  the 
provisions  of  section  18,  if  and  so  far  as  tnat  section 
affects  the  rights  of  the  plaintiffs.  This  conclusion 
agrees  wiUi  the  opinion  expressed  by  Shadwell,  y.C, 
in  Bishop  of  Hereford  v.  Griffiuy  by  Stuart,  V.C.,  in 
Smith  V.  Johnaon,  and  Eomer,  L.  J.,  when  a  judge  of 
firdt  instance,  in  Johnson  v.  Newnes* 

There  remains  the  question  whether  there  is  any- 
thing in  section  18  to  uPect  the  rights  of  the  plaintiffs. 
It  was  suggested  that  the  words  at  the  close  of 
the  section — **  Bvery  author  reserving,  retaining,  or 
having  such  right"  (that  is,  a  right  of  publishing  his 
composition  in  a  separate  form)  **  shall  be  entitled  to 
the  copyright  in  such  composition  when  published  in 
a  separate  form,  according  to  this  Act,  without 
prejudice  to  the  right  of  such  proprietor,  projector, 
publisher,  or  conductor  as  aforesaid  " — ^might  be  held 
to  impose  on  the  plaintiffs  the  obligation  of  publishing 
their  articles  in  a  separate  form  in  order  to  acquire 
the  copyright.  I  am  not,  however,  prepared  to  differ 
from  the  construotion  placed  on  these  words  by 
Bomer,  L.J.,  in  Johnson  v.  iVcumes— viz.,  that  they 
only  refer  to  a  case  where  the  author  has  parted  in 
the  first  instance  with  tiie  copyright  to  the  proprietor 
of  the  work  in  which  it  appears.  In  any  case,  I 
should  ba  of  opinion  that,  even  if  the  plaintiffs  were 
not  yet  entitied  to  the  oopyright  in  these  articles,  they 
would  be  entitied  to  restrain  the  defendants  from 
publishing  them  separately,  on  similar  grounds  to 
those  given  by  Lord  Hatherley,  when  "Vice-  ChanoellGr, 
in  Mayhtw  v.  Maxwell.  Although  I  regret  that 
Yaughan  Williams,  L.J.,  differs,  and  I  necessarily 
feel  some  dbtrust  as  to  the  conclusion  at  which  I 
have  arrived,  I  think  that  the  appeal  fails,  and  ought 
to  be  dismissed. 

Appeal  dismissed. 

Solicitors,  Dixon,  EUein,  &  Dixon;  Field,  Boscoe, 
A  Co. 


iHifltl  CtottH  of  f  U0tia. 

Kekewich,  J.  j 

In  re  Browne's  Policy,  (a.) 
BBOWifE  V.  Browne. 
Married  Woman— Insurance  policy— **  For  the  benefit 
of  his  wife  and  children'*— -Second  wife—OhUdren  of 
seamd    marriage — Participation — Married     Women^s 
Property  Act,  1882  (45  &  46  Vict.  c.  75),  a.  11. 
Where  a  man  effects  an  insurance  policy  on  his  own 
life  **for  the  benefit  of  his  wife    and  children,**  his 
surviving  wife  {if  any),  whether  his  then  living  wife  or 
one  he  may  have  married  after  the  date  of  the  policy,  and 
his  surviving  children,  whether  by  his  then  living  wife  or 
any  after-taken  one,  are  entitled  to  participate  in  the 
policy  moneys. 

On  the  31st  of  December,  1891,  George  Henry 
Browne  effected  an  insurance  on  his  own  life  "  for 
the  benefit  of  his  wife  and  children"  under  the 
powers   conferred   by    section    11    of   the  Married 

(a.)  Reported  by  C.  W.  MEAD,  Esq.,  Barrister- 
at-Law. 
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High  Oottrt. 


Women's  Property  Aofc,  1882.  At  the  date  of  the 
policy  he  had  a  wife  liying  and  children  of  that 
marriage.  She  died  in  1894.  In  1895  G.  H.  Browne 
married  the  defendant,  Florence  Browne,  by  whom 
he  also  had  children.  Q.  H.  Browne  died  intestate, 
leaying  his  second  wife,  the  defendant  Florence,  and 
children  of  both  marriages  surviving  him.  His  widow 
took  out  letters  of  administration  to  his  estate. 

A  smnmons  was  taken  ont  by  the  children  of  the 
first  marriage  against  the  widow  and  the  child  of  the 
second  maziiage  to  determine  om  the  cons  traction  of 
the  policy  whether  the  respondents  were  entitled  to 
any  and  what  share  of  the  policy  moneys. 

The  summons  was  argaed  in  chambers,  bat  the 
written  jadgment  was  delivered  in  conrt. 

e7.  Oatey,  for  the  children  of  the  first  marriage. 

J.  Austen  Oartmell^  tor  the  widow,  relied  on  In  re 
Seyton,  8eyion  v.  SaUerthwaite,  35  W.  B.  373,  34 
Oh.  D.  511,  and  In  re  Davies*  Policy  Trusts,  [1892] 
1  Ch.  90,  40  W.  B.  Dig.  141,  as  showing  that  the 
widow  and  children  took  as  joint  tenants. 

Eon,  Frank  Buasell,  for  the  child  of  the  second 
marriage. 

Cur.  adv.  vult, 

Dec  5. — Kekkwiou,  J. — ^This  case  was  argued  in 
chambers,  but  having  reason  to  believe  that  the  points 
in  issue  are  likely  to  be,  if  they  h&ve  not  already  been, 
raised  in  other  oates,  I  have  deemed  it  right  to  give 
my  jadgment  in  court.  Mr.  George  Henry  Brown,  on 
the   31sfe  of  December,  1891,  effected  a   policy   of 
assaranoe  on  his  own  life  under  the  Married  Women's 
Property  Act,   1882,  s.   11,   for   the  benefit  of  his 
wife    and    children.      At    that    date    he    had    a 
wife  ^vixig,  and  there  were  also  living  children  of  his 
by  her.     That  wife  died,  and  he  subsequentiy  married 
the  defendant  Florence  Browne,  by  whom  also  he  had 
children.    Florence  Browne  survived  him,  and  so  did 
children  of  each  marriage.    The  questions  are,  first, 
whether  Florence  Browne  takes  any  interest  under  the 
policy ;  and  second,  whether  the  children  entitled  to 
take  are  the  children  of  one  marriage  exclasive  of  the 
children  of  the  other,  or  whether  children  of  either 
marriage  stand  on  the  same  footing.    It  is  settled 
that  all  parties  interested  under  a  policy  in  this  form 
take  as  joint  tenants.     Begarding  the  case  apart  from 
the  language  of  the  Married  Woman's  Property  Act, 
1882,  one  is  met  by  the  presumption,  which  is  rather 
one  of  common  parlance  and  common  sense  than  of 
law,  though  it  has  been  recognized  by  legal  authority, 
that  a  married  man  speaking  of  his  wife  intends  his  wife 
at  that  time  and  does  not  contemplate  one  whom  he 
may  marry  after  her  death,  and  the  observation  holds 
good    as  to   the  allasions  by   another   to  a   given 
man's     wife.     But    in    construing    an    instrument 
intended   to  make   proviilon   for   a  wife  after  thp 
husband's  death  this  seems  to  lose  weight,  and  is 
couatervailed  by  the  consideration  tbat  he  in  all 
probability  intended  to  provide  for  her  who  survived 
him,  and  for  that  reason  stood  ia  need  of  the  pro- 
vision.    A  similar  line  of  reasoning  points  to  the  coa- 
dusion  that  he  intended  to  bf»nefit  all  the  childrfn, 
which  is  strengthened  by  the  refi<?ction  that  he  cannot 
reasonably  be  supposed  to  have  intended  to  benefit 
only  the  cbildrea  living  at  the  date  of  the  p  jlic7  to 
the  exdxLsion  of  after  born  children  hf  the  then  exisfc- 
iog  wife.     The  claim  of  the  childr«'n  by  the  fl<'Coad 
wife  to  share  in  the  policy  moneys  is.  I  think,  un- 
answerabley  and  if  they  are  let  in,  I  fail  to  see  any 
good  reason  for  excluding  their  mother.     Tarniug  to 
the  Act,  I  find  little  assistuice  in  the  language  used, 
which  really  throws  me  back  on  the  proper  construc- 
tion   of   the  policy.      The    Act  says  such  a  policy 
shall    create    "a   trust   in   favour  of    the    objects 


therein  named."  No  one  is  in  the  strict  sease  named 
in  this  policy,  and  the  word  is  not  happily  used. 
There  is  no  reason  why  the  trust  should  not  include 
objects  as  yet  unascertained,  and  of  course  the 
ordinary  marriage  settlement  creates  a  trust  of  that 
character.  Therefore  what  the  Act  means  is  that 
there  is  a  trust  created  by  the  policy  in  favour  of  the 
persons  designated  thereby,  and  for  such  interests  as 
are  there  stated  according  to  the  true  coastruction  of 
the  instrument.  I  hold  that  by  his  wife  and  children 
the  settlor  inteodcd  his  surviving  wife  (if  any)  and 
his  surviving  children  whether  by  his  then  living  or 
any  after-tsSen  wife.  I  made  the  order  in  chambers 
for  the  appointment  of  a  truitee  and  the  payment  of 
costs  out  of  the  policy  moneys.  This  will  be  embodied 
in  an  order  to  be  dated  the  5th  of  December  declaring 
the  construction  of  the  policy  according  to  this 
judgment. 

Solcitorf,  Patersona,  Snow,  Bloooam,  &  Kinder,  for 
J.  G,  Bishop,  Brynmawr,  Brecon. 


Jan.  24. 


K.  B.  Div.    ] 
(Kennedy,  J.) ) 

Matvbibff  &  Oo.  V.  ObossfieU).  (a.) 

Insurance—Marine — Custom  at  Lloyd*  s — Periodical 
settlement  betiueen  broker  and  underwriter— Bank- 
ruptcy of  broker — Liability  of  underwriter, 

A  poVcy  of  insurance  was  effected  on  a  cargo  of  tea  by 
an  insurance  broker  on  behalf  of  the  plait*  tiff,  and  the 
defendant,  a  member  of  Lloyd*8,  subscribed  the  said 
policy.  In  accordance  with  a  custom  at  Lloyd^s,  the 
broker  and  the  defendant  had  a  running  account  which 
was  periodically  settled,  whereby  premums  due  to  the 
defendant  were  set  off  as  against  losses  due  to  the  broker. 

A  loss  under  the  said  policy  was  thus  settled  in  an 
account. 

The  broker,  before  paying  the  plaintiff  the  sum  so  due, 
became  bankrupt,  and  the  plaintiff  sued  the  defendant. 

Held,  that  the  plaintiff  was  not  bound  by  the  custom 
unless  he  knew  of  its  existence,  and  th'it  it  lay  on  the 
defendant  to  prove  that  the  plaintiff  knew  of  the  custom  ; 
and  that  Sweeting  v.  Pearoe,  9  W,  R.  343»  was  not 
affected  by  Robinson  v,  Mo'lett,  L.  R,  7  H.  L.  802,  24 
W.  B,  Dig.  222. 

Action  tried  in  the  Commercial  Court. 

A  policy  of  marine  insurance  was  effected  by  insur- 
ance brokers,  on  beba^f  of  the  plaintiffs,  on  a  cargo  of 
tea. 

The  said  policy  was  partly  underwritten  by  the 
defendant,  who  was  a  member  of  Lloyd's. 

The  insurance  brokers  and  the  underwriter  had  a 
running  account  which  they  were  in  the  habit  of 
periodicaUy  settling,  the  underwriter  setting  off 
premiums  due  to  him  against  losses  due  by  him  to 
the  brokers  on  policies  effected  by  the  brokers. 

Dariog  the  currency  of  the  policy  the  tea  was 
totally  lost  by  perils  insured  against. 

The  brokers  settled  their  aooouat  with  the  defendant, 
and  in  tbat  account  the  loss  was  credited  to  the 
brokers.  The  brokers  failed  to  pay  the  sum  so  due  ti 
the  plaintiffs  and  became  bankrupt,  whereupon  the 
plaintiffs  sued  the  uoderwriter. 

The  defendant  set  up  a  custom  of  Lloyd's  whereby 
insurance  brokers  and  underwriters  mutually  settled 
losses  in  respect  of  policies  and  premiums  due  upon 
policies  effected  by  the  insurance  brokers  with  the 
underwriters,  and  alleged  that  the  plaintiffs  had 
knowledge  of   the  custom.     He  farther  contended 

(a.)  Reported  by  W.  T.  Tubton,  Esq.,  Barrister- 
at-Law. 
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tbat  even  if  the  plaintifFd  did  not  know  of  the  ouBtom, 
they  were  bound  by  it,  for  the  employinent  of  the 
broker  to  effect  a  policy  at  Lloyd's  was  Buffioient  to 
bind  the  aaaored  by  its  cub  torn.  The  defendant  alBo 
contended  that  the  case  of  Sweeting  v.  Pearce,  9  W.  B. 
343,  was  no  longer  law  since  the  decision  of  Robinson 
▼.  Mollett,Jj,  B.  7  H.  L.  802.  24  W.  B.  Dig.  222. 

The  plaintiffs  admitted  that  such  a  custom  existed, 
but  deniei  that  they  kne«7  of  its  ezistenoA. 

J,  A.  ffamilton,  K,C,^  madLoehniSf  for  the  plaintiffs. 

ScrtUtorif  K,C.t  and  Mackinnon,  tor  the  defen<3ant. 

Kennedy,  J. — I  find  as  a  fact  that  the  plaintiffs 
did  not  know  of  the  custum,  and  I  hold  that  it  lies 
on  the  defendant  to  prove  that  the  plaintiffs  knew  of 
its  existence.  In  my  opinion  Sweeting  v.  Ptarce  is 
uot  affected  by  Bobinaon  v.  Mollett, 

Judgment  for  the  plaintiffs. 

Solicitors  for  theplaintiffF,  Walton^  Johnson,  Bubb,  3b 
Whatton. 

Solicitors  for  the  defendant,  Thomas  Cooper  &  Co. 


(W;i?b?j.))  J-- 22.  23. 

Columbus  Co.  (Limited)  v.  Clowes,  (a.) 

Contract  —  Damages  —  Negligence  —  Plxins    negligently 
drawn  by  architect. 

The  plaintiffst  lessees  of  a  piece  of  land,  intending  to 
erect  a  factor g  thereon,  employed  the  defendant,  an 
architect,  to  prepare  plans  for  the  building.  The 
architect,  acting  on  unauthorized  and  incorrect  informa- 
tion as  to  the  dimensions  of  the  building  site,  drew  up  his 
plans  accordingly,  and  neglected  to  measure  the  site  him- 
self. The  plaintiffs  paid  the  defendant  for  the  plans, 
believing  them  to  be  correct,  but  owing  to  financial 
difficulties  were  unable  to  proceed  with  the  building  optra- 
tiona,  and  eventually  sold  their  interest  in  the  site,  when 
it  was  discovered  that  the  plans  were  incorrect.  The 
plaintiffs  thereupon  sued  the  defendant,  claiming  the 
return  of  the  money  paid  as  having  been  paid  upon  a 
consideration  which  had  wholly  failed,  or,  in  the  alter- 
native, damages  for  negligence. 

Held,  that  the  consideration  had  not  wholly  failed,  but 
that  the  plaintiffs  were  entitled  to  nominal  damages  in 
reepect  of  the  defendants  negligence. 

Action  tried  by  Wright,  J.,  without  a  jury. 

The  plaintiffs,  the  lessees  of  a  piece  of  land, 
employed  the  defendant,  an  architect,  to  prepare 
plans  and  specifications  for  certain  buildings  to  be 
erected  on  such  land,  and  to  engage  a  quantity 
surveyor  to  take  out  the  quantities  tcom  those  plans. 

Tue  defendant,  acting  ou  information  given  him  by 
some  Tinauthorized  person  as  t}  the  dimensions  of  the 
piece  of  land,  which  information  was  incorrect,  as  it 
represented  the  dimensions  to  be  somewhat  less  than 
was  actuedly  the  case,  did  not  measure  the  site  him- 
self, but  prepared  plaos  and  specifications  in  accord- 
ance with  such  information,  and  employed  a  quantity 
surveyor  to  take  out  the  quantities  from  these  plans. 

The  plaintiffs  theteupoD,  in  the  belief  that  the  plans 
and  quantiti-s  were  correct,  paid  borii  tne  d«fead<iQt 
and  the  qaantity  surveyor  £200  ettoh  for  ttie  work 
respectively  done  by  them. 

Owing  to  financial  difficulties  the  plaintiffs  were 
nnable  to  erect  the  intended  buildings.  They  subse- 
quentiy  sold  their  lease,  when  it  was  discov^^d  that 
the  plfuis  and  quantities  were  not  correct,  as  they  did 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


not  cover  the  whole  of  the  building  site.  Thereupon 
the  plaintiffs  brought  the  present  action  against  the 
defendant  for  the  return  of  the  money  paid  as  having 
been  paid  upon  a  consideration  which  had  wholly 
failed,  or,  in  the  alternative,  for  damages  for 
QOgliKOAoe. 

At  the  trial  evidence  was  given  that  the  defendant 
had  made  borings  on  the  land  in  question  in  order  to 
ascertain  how  deep  it  would  be  necessary  to  put  the 
foundations  in ;  and  the  quantity  surveyor  proved 
that  the  difference  in  the  quantities  which  he  had 
taken  out  from  the  original  plans  and  the  quantities 
which  would  be  necessary  in  the  case  of  plans  covering 
tne  whole  of  the  piece  of  land  would  be  represented 
by  about  £40. 

Brav.KC.  {F.  P,  M.  Schiller  with  him),  for  the 
plaintiffs. — There  was  a  total  failure  of  the  oonsidera- 
tion,  and  the  plaintiffs  were  entitied  to  recover  t^e 
money  they  paid  for  the  plans  in  ignorance  of 
the  fact  that  they  were  incorrect:  Milnes  v. 
Duncan,  6  B.  &  C.  671.  In  Monneypenny  v.  HarUand 
and  Others,  1  C.  &  P.  352,  it  was  Laid  down  that  if  a 
surveyor  makes  an  estimate  which  turns  out  to  be 
incorrect  to  a  considerable  amount  through  his 
omitting  to  exanune  the  ground  for  the  foundation  of 
the  work,  he  is  not  entiued  to  recover  anything  for 
his  plans,  specifications,  or  estimates  made  for  that 
work.  In  the  alternative  the  plaintiffs  are  entitied  to 
recover  damages  in  respect  of  the  money  they  have  paid 
for  the  plans  which  are  now  useless. 

Gore-Browne,  K.C,  (A.  G.  Mclntyre  with,  him),  for 
the  defendant.— There  has  been  no  total  failure  of 
consiieration.  The  defendant  is  entitied  to  be  paid 
for  the  work  he  has  actually  done.  The  plans  could 
have  been  altered  so  as  to  make  them  apply  to  the 
actual  dimensions  of  the  building  site,  and  therefore 
they  are  not  worthless.  Even  if  it  is  assumed  that 
the  defendant  acted  negligently  in  not  himself 
measuring  the  site,  yet  it  has  not  been  shown  that 
the  plaintiffs  have  snfff red  any  real  damage,  for  even 
if  the  plans  had  been  accurate,  they  have  never  been 
in  a  position  to  make  use  of  them. 

Bray,  K,C,,m  reply.— The  plaintiffs  are  entitled  to 
the  amount  they  paid  for  the  plan4  as  if  they  had  been 
correct.  The  fact  that  they  never  used  the  plans  is 
immaterial. 

He  cited  Jones  v.  Just,  16  W.  B.  643,  L.  B.  3  Q.  B. 
197. 

Cur,  adv,  vuU, 

Jan.  23.— Wbioht,  J.— This  is  a  singular  case  and 
is  not,  as  far  as  I  can  ascertain,  covered  by  any 
authority.  The  plaintiffs  employed  the  defendaat, 
an  architect,  to  prepare  plans  for  a  factory  and  offices 
to  be  erected  on  a  piece  of  land  of  which  they,  the 
plaintiffs,  were  lessees.  The  defendant  was  incorrectly 
itiformed  bv  some  person  who  had  no  authority  from 
the  plaintiffs  to  give  any  information  to  the  defendant 
that  the  site  on  which  the  buildings  were  to  he 
erected  was  of  certain  dimensions.  The  defendant, 
assuming  this  information  to  be  correct,  drew  his 
plans  on  that  assumption,  and  neither  measured  nor 
surveyed  the  site  himsdlf.  It  has  not  been  cont«ffided 
on  behalf  of  the  defendant  that  he  was  right  in  so 
acting,  and  it  was  admitted  that  it  was  his  duty  to 
measure  and  survey  the  site  before  drawing  nphii 
plan*-.  The  consequence  of  this  mistake  w<is  that  the 
plaintiffs  paid  the  defendant  for  plans  which  ^*'? ^ 
fact  incorrect ;  and  they  contend  that  they  are  entitled 
to  recover  the  money  which  they  have  paid  for  the 
plims  because  the  plans  are  worthless,  and  that  there 
has  therefore  been  a  total  failure  of  consideration. 
Alternatively  they  contend  that  they  are  entitled  to 
the  damages  which  they  have  sustained  owiog  to  the 
I  negligence  of  the  defendant. 
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H,C. 

CoLTnfBxrs  Co. 

(U).)v. 

Clowes.— Bank 

:  OF  New  S  Wales  v,  Goulbcjrn  Valley, 

&0., 

Co. 

P.O. 

I  have  oome  to  the  conoliition  that  there  was  not  a 
complete  failure  of  con^ideratioii.  In  my  opmion 
the  design  of  the  pi  ins  is  t  >  some  extent  available  for 
a  site  of  the  resl  size,  for  I  think  upon  the  evidence  in 
this  case  that  a  small  addition  to  the  qnantities  which 
have  been  taken  ont  in  accordance  with  the  plans  is 
all  that  is  necessary  in  case  of  a  building  of  the  proper 
size.  A  good  deal  h«s  been  done  which  is  really  of 
much  the  same  value  ai  if  the  plans  had  been  correct. 
I  think,  however,  it  is  clear  th»t  the  plaintiffs  are 
entitled  to  some  damages,  for  it  has  beea  proved  that 
the  defendant  did  act  negligently.  In  order  to  arrive 
at  what  those  damages  shonld  be  it  is  necessary  to 
divide  the  esse.  As  regards  the  borings  and  other 
work  carried  ont  by  the  defendant  the  plaintiffs  got, 
I  think,  full  value.  As  regar(1s  the  plans  there  is  no 
evidence  before  me  that,  whether  correct  or  not,  they 
have  any  value  in  themselves.  It  seems,  therefore, 
to  me,  &at  the  most  that  the  plaintiffs  can  get  is  the 
rcMoaable  cost  of  making  the  plans  good.  But  then 
there  arises  this  difficulty.  The  defendant,  if  he 
had  made  them  good,  would  have  been  bound 
to  do  so  without  ctiargiog  anything.  If,  however, 
the.  plaintiffs  had  called  in  another  architect  he  would 
iu  ail  probability  have  insisted  on  making  entirely 
new  plans  and  have  refused  to  make  any  usa  of  the 
origiual  plans.  No  j^  would  that  have  been  reason- 
able? I  think  not.  A  plaintiff  who  has  suffered 
damages  must  aot  reason at>ly  and  not  incur  uuneoess- 
ary  expenses.  That  is  one  of  the  first  principles  of 
the  law  as  to  damages.  To  me  it  seems  perfectly  clear 
that  the  plaintiffs  have  not  suffered  any  real  damage, 
as  owing  to  their  financial  position  they  were  never 
able  to  make  use  of  the  plans.  Therefore  I  think 
they  are  only  entitled  to  nominal  damages. 

Then  we  come  to  the  other  part  of  the  case — 
namely,  the  question  as  to  quantities.  That  question 
rests  on  a  different  basis.  Quantities  were  necessary 
in  order  to  enable  the  plain^i  to  obtain  tenders  for 
the  carrying  out  of  the  work,  and  I  therefore  think 
the  plaintiff  I  are  entitled  to  the  cost  of  adapting  them 
to  the  plans  which  would  ba  necessary  in  the  case  of 
a  building  to  cover  the  larger  site.  It  has  been 
shown  in  evidence  that  the  cost  of  so  doing  would 
amount  to  about  £40. 

I  therefore  give  juigment  for  th)  plaintiffs  f  jr  £40 
in  respect  of  the  quantities,  and  forty  shillings  in 
respect  of  the  plans. 

Judgment  for  the  plaintiffs. 

Solicitors  for  th9  plaintiffs,  Ja^johi  &  Joseph, 

Solicitors  for  defendant,  Loughbjroughf  Qidge, 
Nishet,  &  Drew. 


^ribs  (Souncd. 

{From  the  Supreme  Court  of  Victoria.) 

July  9. 
Bank  op  New  South  Wales  v.  Gottlburn  Valley 
BuTTEB  Factory  Co  (a.) 

Banker  —  Customer  —  Trans/tr  from  one    account    to 
another —  Trust  —Notice — Inquiry —S»i8picion^ 

In  the  absence  of  circumstances  which  disclose  a  trust 
a  banker  is  entitled  to  set  off  what  is  due  to  a  customer  on 
one  accourU  against  what  is  due  from  him  on  another 
account,  although  the  moneys  due  to  him  may  in  fact 
bdong  to  other  persons, 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


A  managing  director  of  a  company  who  was  the 
holder  of  all  the  shares  of  the  company  carried  on 
a  similar  business  to  that  of  the  company  on  his 
own  account,  and  the  bankers  "were  the  same.  It  was 
known  that  his  intention  was  to  work  the  two  businesses 
together.  On  three  occasions  he  transferred  large  sam* 
by  cheque  from  the  company* s  account  to  his  own,  and 
this  was  done  in  breach  of  his  duty  as  a  director. 

Held,  that,  as  under  the  circumstances  there  was  no 
notice  to  the  banic  of  any  irregularity,  or  anything  which 
should  lead  to  an  investigation  or  inq'n'ry,  th"'  bink  were 
not  liable  to  refund  to  the  company  the  sums  transferred. 

The  whole  circumstances  are  given  in  their  lord- 
ships judgment. 

Haldane,  K.C.,  E,  F.  Mitchell  (of  the  Ck>lonial  bar) 
and  J,  K,  Toung  for  the  appellants. 

Cohen,  K,C,,  and  Montague  Lmh,  K.C,  for  the 
respondents. 

The  judgment  of  their  lordships  (Lards  Mao- 
NAQHTEN.  Davey,  Bobbrtson,  Lindley,  Sir  FOBD 
North,  and  Sir  Arthttr  Wilson),  was  delivered  by 

Lord  Davey. — ^This  is  an  appeal  from  an  order  of  the 
full  court  of  the  Supreme  C  )urt  of  the  State  of  Victoria, 
dated  the  11th  of  October,  1900, reversing  the  judgment 
of  the  primary  judge,  Holges.  J.,  of  the  previous  4th 
of  June,  in  an  action  in  wnich  the  resp  indent  com- 
pany was  plaintiff,  and  the  appellant,  the  B^k  of  Ne  v 
South  Wales,  was  defendant.  The  object  of  the 
action  (so  far  as  ma^«rial)  was  to  recover  from  the 
bank  three  sums  of  £1,022,  £668,  and  £619  2s.  10  J., 
which  it  was  alleged  had  bean  improperly  transferred 
from  the  resp3ndent  company's  account  at  the 
bank  to  the  aooount  of  one  Alexander  Lindsay 
Baliantyne,  and  so  lost  to  the  company. 

The  company  was  incorporated  in  October,  1895, 
under  the'  Companies  Aot,  1890,  o!  the  State  of  Yia- 
toria  with  a  capital  of  £1,200  divided  into  forty-eight 
shares.  The  principal  object  of  the  company  «iras  to 
carry  on  the  busuiBss  of  a  creamery  and  butter  f  ao- 
toiy  and  deal  in  butter  and  other  similar  products, 
and  it  was  empjwered  by  its  memorandum  of  associa- 
tion to  cirry  on  its  business  either  singly  or  in 
conneotion  with  any  other  corporation,  companies, 
firms,  or  persons.  The  articles  provided  for  tiie 
appointment  of  a  managing  director,  and  the  direo''ors 
were  empowered  to  delegate  to  the  managing  director 
for  the  dne  being  such  of  their  powers  and  authorities 
as  the  directors  should  think  fit. 

la  and  for  some  years  prior  to  June,  1898,  Alex- 
ander Lindsay  Baliantyne  was  oarrjing  on  businesn 
in  Melb>u*ne  as  a  dairy  farm  produce  merchant,  and 
kepb  his  banking  account  at  tlie  Flinders-street 
branch  of  the  lapuellant  bank.  He  was  apparentlv 
in  good  credit  and  had  been  aUo  wed.  to  overdraw  his 
acjount  from  time  to  time  to  the  extent  of  about 
£4,000  against  the  securicy  of  biUs  for  colieotion  and 
boxes  of  butter. 

In  the  month  of  May,  1898,  Baliantyne  arrange  1 
for  the  purchase  of  all  the  shares  in  the  cjmpany 
with  a  viev  to  the  amalcramation  of  his  own  aid  th-i 
company's  businesses.  This  arrangement  wa-i  eff-^ted 
by  two  documents  both  dated  the  3rd  of  June,  1898, 
and  purdu«nt  thereto  all  the  shares  were  transferred 
to  Bikllantyne  or  his  nominees,  and  Baliantyne  and 
two  of  his  nominees  were  elected  directors.  B<iUan- 
tyne  was  elected  chair  Jian  of  the  board,  and  on  the 
6ch  of  June,  1898,  he  was  appointed  managing 
director  of  the  company. 

Ballant>ne  informed  Mr.  Earle,  the  manager  of 
the  Flinders-street  branch  of  the  bank,  of 
bis  purchase  of  the  shares.  And  on  some  da/ 
between  the  31st  of  May  and  the  9lh  of  June  h  ^ 
called   on   Earle.    Wliat    then  took  place  is   thu 
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skated  by  Earle,  whom  the  oourts  below  treated  as  an 
honest  and  credible  witness :  <<  He  asked  me  if  I  had 
any  objection  to  his  bringing;  the  account  of  the 
Gonlbum  Valley  Batter  Go.  from  the  Boyal  Bank 
to  my  bank.  I  said  that  I  had  [no  objection,  and 
asked  him  if  he  was  going  to  dose  up  his  own  account. 
He  said  that  he  was  not  going  to  dose  it  up,  and  I 
asked  him  why  he  did  not  keep  one  aooount  for  the 
whole  business.  He  said  that  he  wished  to  keep  his 
old  connection  together,  andthonght  that  some  of 
his  old  customers  would  deal  with  A.  L.  Ballantyne, 
bat  woald  not  deal  with  the  Goulbarn  Valley  Batter 
Go.,  and  for  that  reason  he  would  buy  produce  from 
his  old  castomer«  in  the  name  of  A.  L.  Ballantyne 
and  pay  them  with  A.  L.  Ballantyne*8  cheque,  bat 
that  the  goods  so  bought  would  go  into  the  Goulburn 
Valley  Butter  Go.*s  works  to  be  made  up  by 
them,  sold  by  the  company,  and  the  proeeeds  of  the 
sale  paid  into  the  company's  account,  and  therefore 
the  two  accounts  would  reqaire  to  be  adjusted,  and 
for  that  purpose  he  said  that  he  would  leave  me  two 
cheques  signed  in  blank — one  by  the  G3alburn 
Valley  Butter  Co.,  and  one  by  himself,  and  I  was  to 
use  these  oheqaes  as  I  thought  fit  for  adjustment 
purposes." 

Ballantyne's  account  of  the  interview  was  as 
follows : 

''  0«  Anything  else  done  the  same  day  f — A,  I  said 
to  Mr.  Eurle  that  as  I  had  undertaken  to  pay  the 
company's  debts— about  £900,  roughly  speaking, 
wittun  a  fortnight  my  account  might  be  overdrawn, 
and  that  I  wot3d  give  him  the  compaay*s  cheque  to 
hold  in  blank  and  one  of  my  own  cheques  to  adjast 
from  time  to  time  as  occasion  might  arise.  The  com- 
p^any  had  not  any  assets  and  were  not  able  to  pay  the 
liabilities  as  they  became  due. 

*^  Q,  Was  anything  said  about  goods  P — A.  I  said  I 
would  be  supplying  the  company  with  goods  myself 
dariog  the  whole  of  June,  and  that  would  be  a  reason 
for  my  account  being  bigger. 

**  Q,  Did  you  explain  to  him  what  goods  ? — A.  I 
told  him  I  was  going  to  amalgamate  the  two  busioesses 
together,  and  that  with  the  idea  of  holding  the  good- 
wul  of  both  my  own  business  and  the  company's 
business  I  would  draw  cheques  on  both  accounts — 
eventually  I  purposed  trading  under  the  name  of  the 
Goulburn  Go.  altoge'Jier,  sj  as  to  retain  all  the 
business  I  could." 

On  the  9th  of  June  an  account  was  opened  in  the 
name  of  the  company  at  the  Fiinders-street  branch  of 
the  bank,  and  two  cheques,  one  signed  by  Ballantyne 
personally  and  one  signed  by  him  as  managing 
director  for  the  company,  but  both  undated  and 
blank  in  amount,  were  handed  to  £«Tle.  At  this  date 
Ballantyne's  account  was  overdrawn  to  the  extent  of 
£667  158.  against  security.  Some  point  was  made  of 
this  in  the  court  below,  but  their  lordships  do  not 
attach  any  importance  to  jit  because  it  is  clear  that, 
applying  the  prmciple  of  Clayton's  case,  1  Mer.  572, 
the  balaoce  to  bis  debit  had  run  off  before  the  5th  of 
September.  Between  the  9th  of  June  and  the  5th  of 
September  both  accounts  were  operated  on  by  pay- 
ment in  of  sums  t  j  credit  and  the  drawing  of  cheques 
upon  them. 

On  the  5ch  of  September,  1898,  Ballantyne's  account 
was  overdrawn  to  the  extent  of  £1,354  Ids.  lOd. 
against  security  amounting  to  £335  showing  a  n^t 
debit  of  £1,019  15s.  lOd.,  while  the  couapan^f's 
account  was  in  credit  to  the  extent  of  £430  Is.  7d  , 
and  security  was  held  by  the  bank  amouoting  to 
£652,  showing  a  net  credit  of  £1,082  Is.  7d.  On  that 
date  Ballantyne  called  at  the  bank  and  Earle 
mentioned  to  him  tibe  state  of  the  accounts.  Ballan- 
tyne then  sagffested  that  the  accounts  should  be 
adj  usted  by  making  a  transfer  from  the  company's 


account,  and  by  his  direction  the  company's  blank 
cheque  was  filled  up  with  the  sum  of  £1,022,  and 
dated  the  5th  of  September,  1898,  and  it  was  initialled 
by  Ballantyne.  The  amount  of  the  cheque  was  on 
the  same  day  debited  to  the  company  and  credited  to 
Ballantyne's  account.  This  is  the  first  sum  claimed  in 
the  action. 

On  the  30th  of  September,  1898,  a  siinilar  trans- 
action took  place.  Another  blank  cheque  of  the 
company  which  had  been  glvea  t^  Eirle  io  place  of 
the  previous  one  was  filled  up  by  Ballantyne's 
directions  with  the  sum  of  £668  and  iaitiUled  by 
him.  The  amount  was  credited  to  Ballantyne's 
account,  which  was  then  overdrawn  to  the  amouot 
of  £667  4s.  Id.  This  is  the  second  amount  in 
question. 

Oa  the  5th  of  November,  1898,  a  cheque  of  that 
date  of  the  company  for  £619  23.  lOd.  was  paid  over 
the  counter  to  the  credit  of  Ballantyne's  aooount  in 
the  ordinary  way.  At  that  date  Ballantyne's  aooount 
was  overdrawn  to  the  extent  of  £619  2s.  lOd.  asainst 
security  amounting  to  £228.  Tnis  is  the  third  and 
last  sum  claimed. 

To  complete  the  story,  it  app  )ars  that  on  the  25th 
of  November,  1898,  Ballantyne's  account  was  in 
credit  and  the  company's  account  was  overdrawn. 
Barle,  without  any  communication  with  Ballantyne, 
filled  up  his  blank  cheque  in  favour  of  the  company 
with  the  amount  of  £231  2s.  8d.,  and  placed  it  to  the 
credit  of  the  company's  account.  This  has  not  been 
objected  to. 

Oa  the  I8th  of  January,  1899,  the  company  went 
into  liquidation,  and  in  the  following  March 
Ballantyne's  estate  was  placed  under  sequestration. 
Earle  stated  in  his  evidence  that  he  had  no  suspicion 
of  Ballantyne's  financial  difficulties  until  December, 
1898,  and  no  attempt  was  male  to  fix  him  with 
earlier  notice. 

It  should  be  mentioned  as  the  court  below  attached 
some  importance  to  it  that  in  July,  1898,  Ballantyoe 
sold  four  of  the  company'^  shares  to  a  Mr.  Stone, 
and  another  share  to  a  Mr.  Shingler,  who  oontinued 
to  hold  them  until  the  liquidation.  In  the  view 
which  their  lordships  take  of  the  transactions  this 
circumstance  does  not,  howevr,  appear  to  them 
material. 

The  respondent's  case  as  originally  pleaded  was  in 
effect  that  the  above-mentioned  sums  were  paid  to 
the  appellant  bank  in  breach  of  Ballantyne's  duty  as 
managing  director  for  the  purpose  of  discharging  his 
private  indebtedness  to  the  bank,  and  that  the  bank 
had  notice  thereof,  but  in  the  ourse  of  the  trial  the 
respondent  obtained  leave  to  amend  and  set  up  the 
case  that  the  transactions  in  question  were  uUra 
vires  of  the  company.  The  primary  judge  found 
that  the  bank  had  acted  in  good  faith  and  with- 
out no  bice  of  any  irregulatity  and  breach  of 
trust  on  the  part  of  Ballantyne,  and  that  the 
transactions  were  not  uUra  vires  of  the  comj^y* 
The  full  court  held  that  the  transaction  entered  into, 
if  carried  out,  would  have  been  ultra  vires,  and  that  it 
was  ultra  vires  as  carried  out,  whatever  agreement 
was  entered  into. 

It  is  a  little  difficult  to  see  what  it  exactly  was 
^hat  is  said  to  have  been  ultra  vires  of  the  compuiy. 
Bi&llantyne's  proposal  to  work  his  own  busiuess  in 
connection  with  that  of  the  company  as  disclosed  by 
him  to  Eirle  was  certainly  not  ultra  vires.  Nor  was 
the  giving  of  blank  cheques  for  the  purpose  of 
adjusting  the  two  banking  accouats  ia  itself  uUra 
vires.  It  is  not  a  prudent  or  very  businesslike  act  of 
a  manager  of  a  company  or  anybody  else  to  entrost 
another  with  a  blank  cheque,  but  no  liability  u 
incurred  until  the  cheque  is  made  use  of  and  the  fact 
and   extent   of   liability  will   then  depend  on  the 
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droamstanoei  of  the  oaie.  If  Earle  had  taken  npon 
himself  to  fill  up  a  blank  oheque  on  the  company's 
account  he  would  vary  likely  have  imposed  npon  the 
bank  the  obligation  of  showing  that  the  company 
was  at  that  da*e  indebted  to  Bal'antyne  in  the 
amount.  But  he  did  not  do  this.  Both  ou  the  5  th 
of  September  and  the  30th  of  September  the  cheque 
was  filled  up  under  BalJantjme's  direction  and  with 
an  amount  au^horizei  by  him  on  behalf  of  the  com- 
pany. The  tran«aotion  therefore  was  precisely  the 
sami  as  if  the  company's  cheque  f  tr  the  amount  in 
favoar  of  Bddlautyne  had  been  handed  t »  tiie  biok 
with  directi  >ns  to  place  the  amount  to  Ballaotyne's 
aooount.  This  was  in  fact  the  form  of  the  third 
transaction  iu  qaestion. 

Toe  learned  counsel  for  the  respondeat  admitted 
that  if  the  company  was  indebted  to  Ballant^ne  at 
the  respective  dates  of  the  thrAe  cheques  m  the 
amounts  for  wh^ch  they  were  drawn  no  question 
oould  be  raised.  The  question  therefore  is  narrowed 
to  this:  whether  there  wai  any  duty  on  the  part 
of  the  bank  or  its  manager  to  inquire  int  j  the  state 
of  the  account  between  Sallantyne  and  the  company. 
Therd  is  no  evidence  that  E«rle  knew  that  the  com- 
pany was  not  indebted  to  BalUntyne  or  that  -the 
latter  was  not  justified  in  filling  up  the  cheques  for 
the  amounts  they  bear,  and  Earle  states  in  his  evidence 
that  his  belief  was  that  any  transfer  Ballantyue  made 
was  simply  transferring  money  th*t  the  company 
was  owing  to  bin.  Toe  course  of  butiness  as 
des3ribed  to  Earle  would  necessarily  result  in  c*os9 
accounts  between  Ballautyne  and  the  company,  and 
probably  iu  the  latter  becoming  indebted  to  Ballau- 
tyne, and  indeed  there  would  m  no  objection  in  the 
company  making  adyanoes  to  Ballantyne  to  enable 
him  to  meet  his  engagements  for  butter  on  their 
account.  The  law  is  well  settl^^d  that  iu  the 
absence  of  notice  of  fraud  or  irregularity  a  banker 
i^  bouni  to  honour  his  customer*  n  cheque: 
Gray  v.  Johmtrm^.,  16  W.  R.  842,  L.  R.  3  H.  L. 
1 ;  Thi^iMon  T.  Clydesdale  Bank,  [1893]  A.  0.  282, 
41  W.  R.  D  g.  9 ;  and  is  entitled  to  set  off  what  if 
du<)  to  a  customer  on  one  account  ag^atnst  what  is  dae 
from  him  on  another  account,  although  the  moneys 
due  to  him  ma  7  in  fact  belong  to  other  persons :  The 
Union  Bank  of  Australia  ▼.  ilfi»rray--4yn«fey,  [1898] 
A.  C.  693,  47  W.  B.  Dig.  9.  On  the  other  hand,  a 
banker  is  not  justified  of  his  own  motion  in  trans- 
ferring a  balance  from  what  he  kn  ^ws  to  be  a  trust 
aooount  of  his  customer  to  the  same  customer's 
private  account:  Ex  parte  Kingston,  In  re  Or.^ss,  19 
W.  B.  910,  L.  B.  6  Ch  App.  632.  Their  lordships 
are  of  opinion  that  Earle  was  not  bound  to  inquire 
into  the  state  of  the  account  between  t^e  parties. 
He  h%d  no  materials  to  enable  him  to  do  so,  and  it 
is  difficult  to  suggest  anyone  of  whom  he  oould  have 
made  inquiry  other  than  Ballantyoe  himself.  Their 
lordvhips  therefore  hold  that  tbe  bank  is  not  affected 
with  notice  of  any  irregularity  on  Ballantyne*8  part. 

The  learned  Gbief  Justice  seems  to  have  thoaght 
that  there  was  some  agreement  and  intention  on  the 
part  of  Earle  and  Ballantyne  to  discharge  the  latter*s 
previous  indebtedness  to  the  bank  out  of  the  com- 
pany's money.  QaeetioBS  were  alio  put  to  E*rle  in 
his  cross-examination  as  to  his  view  of  the  propriety 
of  the  transactions  in  other  circumstances.  It  is 
possiUe  that  Earle  was  imperfectly  acqu%inted  with 
the  law  relating  to  joint  stock  companies,  and  that  he 
placed  some  and  perhaps  undue  reliance  on  the  fact 
of  Ballantyne  being  sole  owner  of  the  shares.  But 
the  bank  is  boucd  only  by  Eyrie's  acts  and  knowledge, 
and  not  by  his  opinions  on  legal  questions.  In  their 
lordshipe'  judgment  the  evidence  does  not  warrant 
the  inftrence  of  an  agreement  between  Earle  and 
Ballantyne  to  discharge  the  latter's  private  debts  out 


of  the  company's  money,  and  the  cheques  were  not  in 
fact  applied  (as  awumed  by  the  Chief  Justice)  ia 
discharge  of  Ballantyne's  indebtedness  existing  on 
the  9th  of  June. 

Their  lordships  will  humbly  advise  hi^  Majesty  that 
the  order  of  the  full  court  of  tbe  11th  of  October, 
1900,  should  be  dischtrged,  and  there  should  be  sub- 
stituted for  it  au  order  dismissing  the  respondent's 
appeal  to  the  fall  court  .with  costs.  The  respondent 
will  also  pay  the  costs  of  tbis  appeal. 

Solicitors,  Wad-'son  tfc  Malleson ;  Fl^'ijy  Ss  Son. 


Ctourt  of  SppeaL 

From  K.  B.  Div.  ) 

(Vaughan  Williams,  Rtirliog,  and  >  March  4. 

Mathew^  L.JJ.)  j 

Anderson  v.  Ratnkr.  (a.) 

Ship — Seaman — Injury  in  service  of  ship — Medical  ej'- 
penses  after  being  brought  back  to  home  i>ort^  Liability 
of  shipowner — Merchant  Shippiny  Act,  1894  (57  lii'  58 
Vict.  c.  60),  a.  207,  sub-section  1. 

By  section  207,  sub-sectiofi  1,  of  the  Merchant 
Shipping  Act^  1894,  **  If  the  master  of  or  a  seaman  or 
apprentice  belonging  to,  a  ship  receives  any  hurt  or 
injury  in  the  strvice  of  the  ship,  the  expense  of  providing 
the  necessary  surgical  and  medical  advice  and  attendawie 
and  medicine,  and  also  the  t-xpenses  of  the  maintenance  of 
the  master,  seaman ,  or  apprentice  until  he  is  cured,  or  dies, 
or  is  brought  back,  if  shipped  in  the  United  Kingdom,  to 
a  port  of  the  United  Kingdom,  or  if  shipped  in  a  British 
j}OSsession  to  a  port  of  that  possession,  and  of  his  convey- 
ance to  the  port,  ajtd  in  case  of  death  the  expense  {if  any) 
of  his  burial^  shall  be  defrayed  by  iJie  owner  of  the  ship, 
tvithout  any  deduction  on  that  account  from  his  loageH.** 

Held,  that  the  words  **  until  he  is  cured,  or  dies,  or  is 
brought  backy  (jualify  the  liability  of  the  shipowner  to 
pay  the  expense  of  providing  the  necessary  surgical  ami 
medical  advice  and  attendance  and  medicine  for  the 
injured  seaman  as  well  as  the  expenses  of  his  mainten- 
ance, and  that  thefefore  the  shipowner's  liability  in 
respect  of  both  ceases  upon  the  injured  seaman  being 
broughJt  back  to  a  home  port. 

Appeal  from  the  jadgmeat  o!  Wills,  J. 

The  plaintiff  wfts  th^  mis^-^^r  of  a  ship  b^longiug 
to  the  defendant,  which  traied  batveen  Liverpool  and 
Fal  Qouth.  While  on  a  voyage  from  Liverpool  to  Fal- 
mouth the  plaintiff  was  injure<i  by  an  accident  in  the 
service  of  the  ehip,  and  the  ship  was  brought  back  to 
Liverpool,  where  the  plaintiff  was  landed.  In  con- 
seqaence  of  the  scdien^  he  iacunred,  when  on  shore, 
expenses  for  med'cU  attendance  and  medicine  to  the 
amount  of  £28,  and  he  brouglit  tbis  action  under 
seotion  207,  sub-section  1,*  of  the  Merchant  Shipping 
Act,  1894,  to  rex)vfr  that  amount  from  the  defendant. 
It  was  not  alleged  that  the  accident  was  caused  by 
any  negligence  on  the  part  of  the  defendant. 

Wills,  J.,  held  that  the  words,  '*  until  he  is  cured, 
or  dies,  or  is  brought  back "  to  port,  applied  only 
the  obligation  of  me  shipo«n)er  to  pay  for  the  ex- 
penses of  muntenance,  and  did  not  qualify  the 
obligation  to  pay  for  the  necessary  surgioal  and 
medical  attendance  and  medicine ;  and  that  therefore 
tbis  latter  obligation  was  an  absolute  one,  and  the 
plaintiff  was  entitled  to  recover. 

The  defendant  appealed. 

*  The  sub-section  is  set  out  in  the  head-note, 
(a.)  Reported  by  W.  F.  Babry,  Esq.,  Barrister- 
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AiTDBRSOH  V.  Batnuu— In  bb  a  Dbbtob. 


Court  of  Appbai* 


Horridge,  K,G.,  and  Dawton  Miller,  for  the 
defend  ant.— The  ordinarj^  grammatioU  oonatraotion 
of  section  207,  Bub-section  1,  is  to  read  the  words, 
"until  he  is  cored,  or  dies,  oris  brought  bsck"  as 
qualifyiog  the  obligation  to  pay  both  for  medical  ez- 
penies  and  for  expenies  of  maintenance.  •  The  seotion, 
which  is  substantially  a  re-enactment  of  seotion  228 
of  the  Merchant  Shipping  Act,  1864  (17  &  18 
Vict.  c.  104),  has  imposed  a  new  obligation 
upon  the  shipowner  —  namely,  to  pay  for 
medical  and  maintenance  expenses  if  a  seaman 
is  injured  in  the  service  of  the  ship.  There  is 
zio  reason  why  the  obligation  of  the  shipowner  to  pay 
for  the  expenses  of  maintenance  should  cease  upon 
the  injured  seaman  being  brought  back  to  a  home 
port,  and  the  obligation  to  pay  for  medical  expenses 
shoidd  continue.  The  scope  of  the  section  is  to  make 
the  shipowner  liable  for  these  expenses  while  the 
seaman  is  away  from  home,  but  not  after  he  has  been 
brought  back.  Again,  the  onus  lies  upon  the  plaintiff 
of  showing  that  the  section  imposes  the  liaDility  he 
contends  for,  and  if  the  words  of  the  section  are 
doubtful  he  has  not  made  out  his 


W.  F.  Taylor,  K.C.,  and  Keogh,  for  the  plaiotiff.— 
Section  207,  sub-section  I,  of  the  Act  of  1894  differs 
somewhat  from  section  228  of  the  Act  of  1854.  By 
this  latter  section  the  shipowner  is  made  liable  to  pay 
for  '*  the  expense  of  providing  the  necessary  surgical 
and  medical  advice,  ¥dth  attendance  and  medicines, 
and  of  his  subsiBtence  natal  he  is  cured,  or  dies,  or  is 
brought  baok."  In  section  208  of  the  Act  of  1894 
the  phraseology  is  altered,  and  the  seotion  is  divided 
into  two  heuls,  the  first  relating  to  the  medical 
expenses,  and  the  second,  beginning  with  the  words 
**  and  also,*'  relating  to  the  expenses  of  msintenance. 
The  first  head  is  cut  off  from  the  second,  and  the, 
qualifving  words,  '*  until  he  is  cured,  or  dies,  or  is 
brought  back,"  refer  solely  to  the  second  head.  It  is 
dear  from  the  section  that  the  shi{>owner  may  have 
to  pay  for  some  expenses  after  the  ship  has  come  back 
to  a  home  port,  because  he  is  liable  in  case  of  the 
death  of  the  seaman  to  pay  his  funeral  expenses.  If 
the  section  does  not  apply  to  this  case  it  wul  be  futile 
as  regards  coasting  ships  and  many  other  ships, 
because  they  do  not  carry  a  medical  man  (see  section 
209),  and  therefore  there  can  be  no  medical  expenses 
until  the  return  to  port.  This  is  a  seotion  ptssed  in 
favour  of  seamen,  and  the  oourt  should  lean  towards 
a  construction  that  will  extend  its  benefits  and  not 
oiutail  them. 

Yattohak  Williams,  L.J.— I  cannot  adopt  the 
suggestion  that  we  should  give  this  section  a  con- 
structiou  favourable  to  the  plaintiff  because  it  has 
been  passed  in  favour  of  seamen.  I  venture  to  think 
that  the  old  canon  of  construction  still  prevails — 
namely,  that  if  it  ii  contended  that  a  statute  hu  imposed 
a  liability  beyond  that  which  the  common  law  imposes, 
the  statute  must  do  so  in  plain  terms  and  must  not 
leave  the  matter  in  doubt.  In  the  present  case  I 
apply  that  principle,  and  say  that  it  is  bv  no  means 
dear  from  the  words  of  seotion  207,  sub-section  1, 
that  the  statute  intended  to  impose  upon  the  shm- 
owner  anj  liability  either  for  medical  expenses  or  for 
the  expenses  of  maintenance  after  the  injured  seaman 
has  been  brought  back  to  a  home  port.  It  seems  to 
me,  when  I  look  at  the  various  provisions  of  the 
section,  that  the  general  intention  of  the  section,  not- 
witiistanding  the  provision  as  to  funeral  expenses,  is 
merely  to  impose  the  liabUity  on  the  shipowner,  both 
for  medical  and  maintenance  expenses,  until  the 
injured  seaman  is  cured,  cr  dies,  or  is  brought  back 
to  a  home  port.  Tiie  defendant  therefore  is  not  liaUe 
for  these  expenses,  and  the  appeal  must  be  allowed* 


SmuNa,  L. J.— I  am  of  the  same  opinion.  I 
caimot  oonstrae  the  section  as  impoting  any  liability 
on  the  shipowner  fir  the  expenses  of  providing 
medical  advioe  and  medicines  to  the  iojured  seaman 
after  the  latter  has  been  brought  back  to  a  home  port. 
The  scope  of  the  seotion  covers  the  time  when  the 
seaman  is  away  from  a  home  pirt.  It  is  not  denied 
that  the  liability  for  the  expeoses  of  matntenuioe 
ceases  upon  the  seaman  being  brought  back  to  a  home 
port,  and  in  my  opinion  the  same  holds  good  of 
medical  expenses. 

Mathbw,  L.  J.— I  am  of  the  same  opinion.  Section 
207  is  practically  a  re-enactment  of  section  228  of  the 
fiCerohant  Shipping  Act,  1854.  Daring  the  period 
since  that  Act  came  into  operation,  nearly  fifty  years 
affo,  it  never  seems  to  have  occurred  to  anyone  to 
pUoe  the  construction  now  contended  for  upon  the 
section.  That  tadt  aoquiescrace  in  a  particular  view 
seemi  to  me  to  be  a  strong  indication  as  to  what  is 
the  true  oonstruction  of  the  section.  The  section 
constitutes  one  of  the  great  safeguards  of  the  swoian, 
because  it  imposes  a  liability  upon  the  shipowner  t3 
look  i^ter  the  seaman  while  on  board  the  ship  and  to 
bring  him  bade  to  a  home  port. 

Appeal  aUowed. 

Solidtors  fir  the  plaintiff,  Pritchard.  EngUfi^ld^  <fe 
Co.,  for  8imp9<m,  North,  HarUy,  <fc  Birketl,  LiverpooL 

Solidtors  for  the  defendant,  H.  Forshaw  &  Hawkin$, 
LiverpooL 


Feb.  27. 


From  Registrar  in  Bankruptcy.  1 

(Collins,  M.B.,  and  Bomer  and  > 

Gozens-Hardy,  L.JJ.)  J 

In  re  A  Dbbtob. 
Ex  parte  Thb  Dbbtob.  (a.) 

Money 'lender-^  Har ah  and  unconecionahle  traneaction^ 

Be-ODening— Money-lenders  Ad,  1900  (63  &  64  Ftrf. 

c  51),  8.  1,  eub'Section  1. 

A  transaction  may  he  "  harsh  and  unconscionable " 
within  the  meaning  of  section  1,  suh-sedion  1,  o/  tfic 
Money-lendere  Act,  1900,  by  reason  of  excessive  interest 
merely,  and  tJie  standard  to  be  applied  is  not  the  same  as 
that  applied  by  a  court  of  Equity  be/ore  the  AcL 

Wihon  &  Oo.  V.  Osbom,  [1901]  2  A^  B.  110,  49 
W.  B.  Dig.  124,  overruled. 

This  was  an  appeal  from  a  recdving  order  made  by 
Mr.  Begistrar  Hope. 

The  question  turned  on  the  oonstruction  of  section 
1  of  the  Money-lenders  Act,  1900. 

The  petitioning  creditor  was  a  money-lender  from 
whom  the  debtor  had  borrowed  small  sums  of  money 
at  rates  of  interest  amounting  in  one  case  to  80  p^r 
cent,  per  annum,  in  another  case  to  »o  much  as  200 
per  cent.  The  total  amount  lent  was  £60.  The 
creditor  had  recovered  final  .judgment  under  order 
14,  and  had  served  the  usual  kMmkruptcy  notice. 

At  the  hearing  of  the  petition  the  debtor  claimed 
relid  under  the  Money-lenders  Act,  1900,  on  the 
ground  that  the  interest  charged  was  excessive. 

The  registrar  had  felt  himself  debarred  from  reopen- 
ing the  transaction  by  reason  of  thededdon  of  Bidley, 
J.,  m  Wilton  v.  Osbom,  [1901]  2KB.  110,  49  W.  B. 
Dig.  124,  which  had  daca  been  followed  l^  Ghanndl, 
J.,  in  Barnett  v.  Coronna (reported  in  the  Times  of  16th 
June,  1902).  Both  learned  judges  had  hdd  that 
exoeedve  interest  was  not  of  itsdf  suffident  ground 
for  affording  relief  under  the  said  Act. 

(a.)  Beported  by  B.  B.  Oamfbbll,  Esq.,  Banister- 
at-Law. 
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Ck>uBT  OF  Appsal. 


In  BB  A  Debtor. 


COXTBT  of  APPBAL. 


The  debtor  appealed. 

Seotion  1,  sab-aection  1,  of  the  Act  is  as  follows : 
"Where  proceedings  are  taken  in  any  court  by  a 
money-lender  for  the  reooverfr  of  any  money  lent 
after  the  commenoem«nt  of  this  Act,  in  respect  of 
monfl|y  lent  either  before  or  after  the  commencemmt 
of  this  Act,  and  there  is  evideaoe  which  satiiftes  the 
c  jnrt  thftt  the  interest  charged  in  respect  of  the  sum 
actually  lent  is  exoessive,  or  that  the  amounts  charged 
for  expenses,  inquiries,  fines,  bonus,  renewals,  or  any 
other  charges  are  ezcessiTe,  and  that,  in  either  case, 
the  transaction  is  harsh  and  unconscionable,  or  is 
otherwise  such  that  a  court  of  eqaity  would  ffi^e  relief, 
the  court  may  reopen  the  transaction,  and  take  an 
account  between  toe  money-lender  and  the  person 
sued,  and  may,  notvithstandiog  any  statement  or 
settlement  of  account  or  any  agpreement  purporting 
to  close  previous  dealings  and  create  a  new  obliga- 
tion, re-open  any  account  already  ttken  between 
them,  and  retieve  the  person  sued  from  payment  of 
any  sum  in  excess  of  the  sum  adjudf^ed  by  the  court 
t )  be  fairly  doe  in  respect  of  such  pnnoipal,  interest, 
and  charges  as  the  court,  having  regard  to  the  risk 
and  all  the  circumstances,  may  adjudge  to  be  reason- 
able; and  if  any  such  excess  has  becm  paid,  or 
allowed  in  account,  by  the  debtor,  may  order  the 
creditor  to  repay  it ;  and  may  set  aside,  either  whdly 
or  in  part^  or  revise  or  alter',  any  security  given  or 
agreement  made  in  respect  of  money  lent  by  the 
money-lender,  and,  if  the  money-lender  has  parted 
with  the  secority,  may  order  him  to  indemnify  the 
borrower  or  other  person  sued." 

Ofrmaine,  K,C ,  anl  Cooper  WilliSf  for  the  debtor. 
— ^The  creditor  is  getting  over  90  pnr  cent,  for  a  total 
loan  of  £50.  This  is  a  fair  case  ion  the  registrar  to 
reopen  the  bargain.  The  intention  of  the  Legisla- 
ture in  passing  the  Act  was  to  give  additional  relief 
to  the  kx>rrower.  It  is  poesible  to  construe  the 
words  "  or  otherwise  **  as  words  of  extension,  no  less 
than  as  words  of  definition.  If  the  decision  of 
Bidley,  J.,  in  WUton  v.  Oabom  is  upheld,  then  the 
Act  of  Parliament  is  rendered  nugatory.  The  debtor 
is  a  bank  clerk,  and  if  the  receiving  order  is  confirmed 
he  will  loee  his  sole  asset — viz.,  his  salary :  In  re 
Otway,  [1895]  1  a  B.  812,  43  W.  B.  Dig.  17. 

Scarlett,  for  the  petitioning  creditor. 

CoLLnrs,  lLB.^This  case  comes  in  a  peculiar  way 
from  the  learned  registrar.  On  the  hearing  of  the 
case  the  registrar  deemed  himself  bound  by  the  decision 
of  Bidley,  J.,  in  WilUm  ▼.  Oebom,  but  he  granted 
an  adjournment  for  the  purpose  of  the  parties  raising 
here  the  question  whether  the  judgment  of  Bidley,  J., 
in  that  case  wasright.  The  learned  judge  held  that  the 
only  standard  to  oe  applied  in  money-lending  trans- 
actions was  that  which  wis  adopted  by  a  court  of 
equity  before  the  Act  If  that  decision  is  not  right, 
it  will  be  necessary  for  the  transaction  to  be  discussed 
before  the  registrar  again.  Now,  is  this  money- 
lending  Act  a  statutory  enactment  that  the  standard 
to  be  applied  in  money-lending  transactions  is  that 
laid  down  by  the  courts  of  equity  and  no  other  f  To 
begin  with,  it  is  extraordinary  that  in  an  Act  '*  for 
amending  the  law  ¥dth  respect  to  persons  carrying 
on  business  as  money-lenders"  the  Legisliture 
should  go  through  all  these  formalities  for  the 
purpose  of  leavins  the  law  precisely  as  it  stood  before 
the  Act.  The  whole  purpoee  of  the  Act  is  to  make 
some  changes  beneficial  to  the  borrower.  [Here 
his  lordship  read  the  section.] 

Now,  it  has  been  held  by  Bidley,  J.,  that,  having 
regard  to  these  words,  the  Legislature  must  be  taken  to 
have  enacted  that  this  statute  provides  for  relief  only  on 
the  gxonnda  where  equity  formerly  granted  relief.    It 


appsars  to  me  that  the  relief  given  by  this  enactment 
is  not  thus  limited.  Wtiaterer  was  the  law,  it  seems 
to  me  that  this  particular  enactment  does  not  bind 
the  court  to  say  that  they  are  bound  to  conform  to 
the  standard  of  tho  coarc  of  equity.  This  effect  was 
not  intended  by  the  statutory  enactment,  nor  does  it 
follo#  from  the  natural  grammatical  construction  of 
the  words.  The  courts  of  equity  gave  relief  in  certain 
conditions  only  ^namely,  when  t£ere  #as  a  fiduciary 
relation,  when  there  was  fraud,  undue  pressure  and 
so  on.  They  did  not  regard  excessive  interest  alone 
as  a  ground  for  such  relief  unless  the  parties  wete 
under  full  age,  or  there  was  some  particular  relation 
bstween  them.  It  seecns  to  me  that  there  is  nothing 
to  prevent  the  court  from  construing  that  a  bargain 
is  harsh  and  unconscionable  on  the  ground  of 
excessive  interest  alone,  even  as  regards  a  borrower 
of  full  age  and  standing  in  no  special  relation  to  the 
lender.  The  words,  as  I  have  said,  do  not  gram- 
matically admit  of  the  interpretation  accorded  to  them 
by  Bidley,  J.  To  leave  out  the  words  *'  or  otherwise  " 
from  the  section,  which  in  effect  was  done  by  the 
learned  judge,  is  not  a  fair  way  of  cotistming  the 
Act.  There  are  two  classes  of  transaction  mentioned 
in  the  section — one  the  harsh  and  unconscionable 
transaction,  the  other  the  transaction  where  the 
court  of  equity  would  grant  relief.  To  make  the 
standard  that  of  the  court  of  equity  alone  would,  as  I 
have  said,  be  t)  defeat  the  general  purpose  of  the 
Act.  The  learned  registrar,  by  reason  of  the  decision 
of  Bidley,  J.,  f^lt  himself  debarred  from  inquiring 
further  into  the  facts,  and  therefore,  that  bar  being 
now  removed,  the  case  must  go  back  to  him  in  order 
that  he  may  consider  afresh  the  whole  question  as  to 
whether  relief  ought  to  be  granted. 

BoMBB.  L.J. — I  am  of  the  same  opinion.  I  think 
that  the  section  of  the  Act  is  not  free  from  difficulty. 
But,  in  my  opinion,  it  was  intended  to  ext'^nd  the 
right  to  relief  of  the  borrower,  as  against  the  money- 
lender, beyond  that  which  existed  before  th«i  Act  in  a 
court  of  equity.  The  phrase  '*  harsh  and  uncon- 
scionable "  stands  by  itself ;  it  is  an  isolated  phrase 
and  not  bound  up  with  the  phrase  which  follows  so 
as  to  limit  the  words  *'  harsh  and  unconscionable ' '  to 
oases  where  the  courts  of  equity  prior  to  the  Act 
would  have  given  relief.  The  words  **  or  otherwise  '* 
are  equivalent  to  "  in  other  respects,"  or  some  such 
words.  I  think  that  in  this  section  the  words  <*  harsh 
and  unconscionable  **  ought  not  to  receive  an  artificial 
meaning  by  saying  that  they  must  have  reference  to 
the  rules  of  eqaity  before  the  passing  of  the  Act.  A 
transaction  maybe  harsh  and  unconscionable  without 
necessarily  being  one  in  respect  of  which  relief  would 
have  been  given  by  a  court  of  equity  before  the  Act. 

I  disagree  with  the  decision  of  Wilton  y,  Oebom 
in  so  far  as  it  purported  to  limit  the  operation  of  the 
section.  This  appeal  ought  to  succeed,  and  the 
registrar  should  have  an  opportunity  of  going  into 
the  question  whether  the  transaction  was  harsh  and 
unconscionable. 

Oozbks-Habdy,  L.J.— Was  this  Act  intended  to 
alter  the  law  or  leave  the  latv  exactly  as  it  stood 
before  the  Act,  and  by  law  I  mean  law  and  f  qnity  ? 
The  stricUy  grammatical  construction  of  the  words  is 
against  the  decision  of  Bidley,  J. 

I  should  be  sorry  to  lay  down  anv  rule  which  would 
debar  the  court  from  considering  tne  question  except 
under  the  drouoistanoes  which  formerly  prevailed  in 

ruity. 
should  be  sorry  to  have  to  say  that  the  interest 
may  not  be  so  excssrive  as  to  justify  the  court  in 
saying  that  a  transaction  is  harsh  and  unconscionable. 

In  considering  the  question  the  oourt  must  have 
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regard,  not  only  to  the  rate  of  intereit,  but  to  the 
T&  and  all  ctber  circumBtanot-B.  The  learned 
regiBtrar  must  now  consider  what  he  was  not  at 
liberty  to  consider  before. 

Appeal  allowed 

Solicitors,  H.  W,  Ghatterion ;  Alfred.  Hhii&r. 


Feb  21. 


From  K.  B.  Div. 

(Vaughan  Williams,  Stirling,  and 

Mathew,  L-JJ.) 

Maskeltxe  and  Cooke  t;.  Smith,  (a.) 
Palmer,  Claimant, 
Fraudulent  conveyance  —  Assignnient  to  trustee  for 
creditors— Deed  of  arrangement — liegiatraiioa — Ajffi- 
davit — List  of  creditors — Omission— Intentional  ex- 
clusion  of  particfdar  creditor — Delaying  creditors — 
Bona  fides— 13  Eliz,  c  b—Dteds  of  Arrangement 
Act,  1887  (50  tfe  51  Vict  c.  57),  ss,  o,  6. 

A  deed  of  arrangement  is  not  necessarily  void  under 
section  6  of  the  De^s  of  Arrangement  Ad,  1887,  he>a'ise 
in  the  affidavit  by  the  debtor  filed  on  registration,  under 
section  6  sub-section  1,  the  name  of  a  particular  creditor 
is  omitted, 

A  deed  of  assignment  to  a  trustee  for  creditors  is  not 
necessarily  void  under  13  Eliz.  c.  5,  because  the  debtor 
intentionally  excluded  a  particular  creditor  from  the 
ben^ts  of  the  deed. 

Where  a  detd  of  assignment  to  a  trustee  for  creditors 
is  impeached  as  being  void  under  13  Eliz,  c.  5,  the  test  is 
whether  the  deed  was  really  a  bo*  a  ttdn  deed  for  iJie 
benefit  of  creditors  or  wh'  ther  its  object  was  to  benefit  the 
debtor  at  the  expense  of  the  creditors. 

Decision  of  the  Divisional  C-urt  ([1902]  2  K,  B, 
168,  60  W.  R  Dig  62)  affirmed. 

Appeal  from   ihn  jadgment  of  a  Divisionil  Coart 

SLord  Alverstone,  L  0.  J.,  and  Darling  and  Chinnell, 
^J.)  on  the  heaiiogof  an  appeal  f mm  thu  We<tminster 
County  Court  (reported  [1902]  2  K.  B.  168,  60  W.  E. 
Dig.  62). 

In  February,  1900,  the  plaintiffs,  Messrs.  Maskelyoe 
and  Cooke,  who  were  public  f  ntertainers,  gare  an 
entertainment  for  the  benefit  of  a  hospital,  and  the 
defendant  Smith,  who  was  a  market  gard^'ner,  gave 
them  a  guarantee  to  secure  the  payment  of  the  fees 
which  they  charg^  for  the  entertainment. 

In  May,  1900,  the  defendant,  being  in  debt, 
executed  a  deed  assigning  all  his  re»l  and  personal 
estate  to  the  claimant  Palmer  as  trustee  for  his  credi- 
tors to  secure  a  composition  of  20 1.  iu  the  pound, 
payable  by  instalments  of  £10  a  month.  Toe  deed 
provided  tbat  until  default  by  the  debtor  in  payment 
of  the  instalments  he  should  be  allowed  to  use  and 
deal  with  the  estate  for  the  purposes  of  his  business  or 
such  other  purposes  as  the  trustee  might  think  proper, 
but  subject  to  the  control  and  supervision  of  the 
trustee.  It  abo  provided  that  the  trustee  should  not 
be  bound  to  interfere  with  the  debtor  in  the  conduct 
of  the  business  further  than  he  should  t'tiuk 
necessary.  The  defendavit  did  not  consider  that 
Maskelyne  and  Cooke  were  business  creditors,  end 
aooordiogly  he  did  not  include  their  naones  in 
the  list  of  creditors  which  he  gave  to  the  trustee. 
The  deed  did  not  contain  a  schedule  of  creditors,  and 
on  the  registration  of  the  deed  under  ^e  Dt^eds  of 
Arrangement  Act,  1887,  the  schedule  to  the  affidavit 
by  the  debtor,  filed  as  required  by  section  6,  sub  - 
section  1,  did  not  contain  the  names  of  Maskdyne 
and  Cooke. 


(a.)  Beported  by  F.  G.  KiJOKBR,  Esq.,  Barrister- 
at-Law* 


In  April,  1901,  the  plaintiffs  sued  the  defendant  for 
payment  of  what  was  due  under  the  guwantee,  and, 
having  obtained  judgment,  they  levied  execution  on 
goods  found  on  the  defendant's  premises. 

The  trustee  having  claimed  the  goods  under  the 
deed  of  assignment,  the  sher«ff  interpleaded,  and  an 
interpleader  issue  was  directed  to  be  tried  between 
Uie  execution  creditors  and  the  claimant 

On  the  hearing  of  the  issue  the  county  court  judg^ 
found  that  the  defendant  had  actel  hoQ<*stly  in 
executing  the  deed,  but  that  he  had  intended  that 
Maskelyne  and  Cooke  should  not  stand  on  the  same 
footing  as  other  creditors,  and  he  held  that  on  this 
ground  the  deed  was  void  under  13  Eliz.  c.  6.  He 
also  held  that  the  deed  was  void  on  the  ground  that 
the  names  of  Maskelyne  and  Cook  were  not  in  ttie  list 
of  creditors  in  the  schedule  to  the  affidavit  filed  on 
the  registration  of  the  deed. 

The  Divisional  C^urt  reversed  the  decinon  of  the 
county  court  judge,  and  gave  judgme<it  for  the 
claimant.  They  held,  first,  that  a  deed  of  arrange- 
ment was  not  void  bacauw  the  name  of  a  creditor 
had  b)fn  bond  fide  intentionally  omitted  from  the 
affidavit  filed  on  the  registration  of  the  deed;  and, 
secondly,  that  a  deed  of  assignment  to  a  trustee  for 
creditors  wai  not  void  under  13  Eliz.  c  6,  merely 
because  the  debtor  did  not  intend  to  include  a 
parricular  creditor  in  the  benefits  of  the  deed. 

The  execution  creditors  appealed. 

Mackaskie,  K,G.,  and  2'hom  Drury,  for  the  execu- 
tion creditors. — ^The  deed  is  void  on  the  fuce  of  it 
under  13  Eliz.  c.  6.  The  net  effect  of  the  deed  b  that 
the  debtor  not  only  keeps  present  possession  of  his 
property,  but  may  dispose  of  it  either  for  the 
purposes  of  his  business  or  for  any  other  purposes  tbat 
the  ttustee  may  aiseot  to.  It  is  a  deed  made  for 
the  benefit  of  the  debtor  and  not  of  his  creditors. 
The  case  is  irov^rned  by  Spencer  v.  Slater,  27  W.  B. 
134,  4  Q.  B.  D.  13.  The  cases  of  Boldero  v.  London 
and  Westminster  Loan  and  Discount  Go,,  28  W.  B.  154, 
6  Ex.  D.  47,  and  Alton  v.  Harrison,  17  W.  B  1034, 
L.  B.  4  Ch.  App.  622,  are  distinguishable.  Secondly, 
the  deed  is  void  under  section  6  of  the  Daedi  of 
Arrangement  Act,  1887,  because  thenames of  the  execu- 
tion creditors  were  not  inserted  in  the  list  of  creditors 
contained  ia  the  schedule  to  the  debtor's  affidavit  filed 
on  the  registration  of  the  deed  as  required  by  section 
6,  sub-seciion  I,  of  that  Act.  The  words  "his 
creditors  "  in  that  sub-section  mt'an  all  his  creditors : 
In  re  Batten,  Ex  parU  Milne,  Si  W.  E.  499,  22  Q.  B.  D. 
686. 

Bray,  K.G,,  and  J,  S,  Pritchett,  for  the  claimant, 
were  not  called  upon. 

Vaitghan  Williams,  L.J— Iq  my  opinion  the 
decision  of  the  Divisional  Court  ought  to  be  affirm<fd. 
I  will  deal  with  the  points  raided  in  the  case  in  the 
order  in  which  they  were  dealt  with  by  the  Lord 
Chief  Justice.  The  question  is  whether  this  deed  of 
srrangement  with  creditors  is  void.  Tue  first  ground 
on  which  it  is  suggested  that  it  is  void  is  because  the 
names  of  particular  creditors,  Maskelyne  and  C  joke, 
were  omitted  from  the  list  of  creditors  contained  iu 
the  schedule  to  the  affidavit  filed  on  the  registration 
of  the  deed.  I  cannot  agpree  with  that  conten<»oQ. 
It  appears  that  the  defendant  had  given  the  plaintiffh 
a  guarantee  signed  by  himself  aod  two  other  persoc  s 
in  respect  of  an  entertainment  which  the  plaiotiffi 
gave  for  a  charitable  object.  I  think  it  is  quite 
possible  that  this  debt  was  omitted  from  the  schedule 
because  the  debtor  thought  it  was  a  contingent  debt. 
But,  however  that  may  be.  I  entirely  agree  with 
the  Lord  Chief  Justice  that  there  is  nothing  in  the 
Deeds  of  Arrangement  Act,  1887,  which  makes  the 
registration  bad  if  there  has  been  an  honei t  omission 


Vol.  U. 


[April  11, 1908.] 


THE  WEEKLY  REPORTER. 


873 


CouKT  OF  Appeal.     Smith  v.  Thb  Qtou>  Ooast  ahd  Ashanti  Bxplobbbs  (Ld.).     Coubt  of  Appeal. 


of  the  nune  of  a  pariioalir  oreditor«  Whea  I  look  at 
the  Aot  to  see  what  appears  to  be  the  purpoie  of 
the  registration  whioh  is  required,  it  seems  to  me  to 
be  plain  that  the  Act  does  not  make  it  a  condition 
precedent  to  the  vaUdity  of  a  deed  that  the  affidavit 
or  the  sohednle  shonld  contaia  the  names  of  all  tiie 
creditors.  This  Aot  requires  the  debtor  to  make 
the  affidavit  before  reffistra*ion,  not  for  the 
information  of  creditors,  bat  for  the  pnrpose  of 
satisfying  the  officer  who  has  to  register  the  deed 
with  proper  CTiienoe  that  the  statute  has  been 
compUed  with.  £  am  of  opinion  that  the  mere 
omission  of  a  name  does  not  render  the  deed  yoid. 

The  other  point  whioh  is  taken  is  that  the  deed  is 
▼Old  under  the  statute  of  ElizabeUi.  I  am  far  from 
saying  that  a  deed  of  assignment  on  trust  for  creditors 
cannot  be  void  under  the  statute.  The  deed  must  be 
looked  at  in  each  particular  case,  and  where  the  deed 
oon^idered  as  a  whole  appears  to  be  made  not  resdiy 
for  the  benefit  of  creditors,  but  to  enable  the  debtor 
to  retain  his  property  or  part  of  his  proptfty  for  his 
own  benefit,  then  it  is  not  the  less  withia  the  statute 
because  it  is  drawn  in  the  form  of  a  deed  for  the 
benefit  of  creditors.  Bat  I  see  no  reason  for  inferring 
that  this  d»ed  is  anything  but  in  truth  a  deed  for  the 
benefit  of  creditors.  [Hi^  lordship  referred  to  the 
provisions  of  the  deed  J  It  seems  to  me  to  b«i  qai^e 
plain  that  this  is  an  honest  deed  intended  for  the 
benefit  of  orrditors,  aad  is  not  intended  to  delay  or 
defeat  creditors  by  giving  a  b-inefit  to  the  debtor.  In 
my  opinion  the  cases  of  Spencer  v.  Slater^  Bddero  v. 
Lmidon  and  Weaf minster  IHscount  Co*,  and  Alton  v. 
Harrison  are  all  consistent  with  the  same  principle — 
viz.,  th<kt  the  proper  test  is  whether  the  deed  is  re«lly 
a  bond  fide  oeed  for  the  benefit  of  creditors,  or 
whether  its  object  is  to  bimefit  the  debtor  at  the 
expense  of  the  creditors.  I  therefore  think  the  appeal 
should  be  dismissed. 

Stibung  and  Mathbw,  L.JJ.,  concurred. 

Appeal  diemia$ed. 

Solicitors  for  the  execution  creditors.  Seal  &  Edge- 
low. 

Solicitors  fur  the  claimant,  Wood  &  Sons, 


From  E.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  f  Feb.  20. 

Mathe-',L.JJ.)  }      " 

Smith  v    Thb  €k>LD   Ooast  and   Ashanti 
ExPLOBBBS  (Limited),  (a.) 

Fraud$,  Statute  of — Agreement  for  service — Engagement 
for  one  year  to  commence  on  the  day  following  tliat  on 
which  the  contract  vms  m<nds — No  memorandum — 
Action  to  recover  damages  for  breach  of  agreement^ 
29  Car.  2  c.  3,  s,  4. 

A  contract  for  service  for  one  year,  the  perform' 
anee  of  which  was  to  commence  from  the  day  following 
that  on  which  the  contract  was  made, 

Held,  not  a  contract  tJiat  was  "  not  to  be  performed 
ttnthin  the  space  of  one  year  from  the  making  thereof** 
withfn  the  meaning  of  those  words  in  section  4  of  29  Car, 
2,  c.  3. 

Dictum  of  Willes,  J.,  in  Cawthorne  v.  Oordrey,  13 
a.  B.  N.  8. 406,  nW,B,  C.  L.  Dig.  104,  and  of  Brett, 
L.J.,  in  Britnin  v.  B  ssiter,  27  W.  B,  482,  11  Q.  B.  D. 
123,  atp,  125,  apprtjved. 

Appeal  by  the  defendant  company  from  a  judg- 
ment of  the  Divisional  Oourt  (Lord  Alverstone,  0.  J.> 

(a.)  Beported  by  EBaKnrB  Bbid,  Esq.,  Barrister- 
at-Law. 


aud  Wills  and  Ohannell,  JJ.),  who  had  reversed  a 
decision  of  the  Oommon  Serjeant  of  the  City  of 
Lojidon. 

The  action  was  brought  in  the  Mayor's  Oourb  by  the 
plaintiff,  a  solicitor,  ciuming  damages  for  breach  of 
contract  to  employ  him  as  solicitor  to  the  company 
abroad. 

The  compsny  pleaded  that  the  action  would  not 
lie,  because  tihe  contract  was  ooe  n  )t  to  be  performed 
within  a  year,  and  therefore,  as  it  was  not  in  wridu  j, 
could  not  be  sued  upon. 

The  facts,  so  far  as  material,  were  these : 

The  pluntiff,  in  answer  to  an  advertisemi^nt, 
applied  to  be  appointed  solicitor  to  the  defendant 
company  on  the  6h>ld  Ooast.  He  attended  a  mee-ing 
of  tne  board,  held  at  tbe  London  offices  of  the 
company,  on  the  6th  of  December,  1901,  and  he 
alleged  that  all  the  terms  were  arranged  at  this 
meeting,  and  that  he  was  then  engaged  for  one  year 
certain  from  the  morning  of  the  7th  of  December  if  he 
coidd  produce  a  certain  document  signed  by  the  agen^- 
genend  of  West  Australia  showing  that  he  had 
practised  as  a  solicitor  in  that  colony. 

On  the  following  day,  the  7th  of  December,  the 
plaintiff  called  with  the  document  referred  to,  t>ut 
subsequently  the  board  gave  him  notice  that  his 
services  would  not  be  required,  and  the  plaintiiT  then 
commenced  these  proceedings. 

The  Oommon  Serjeant  directed  the  jury  to  find  for 
the  defendants,  as  he  ruled  that  the  contra  it  for  a 
year's  service,  being  one  that  did  not  begin  until  the 
day  following  that  on  which  it  was  made,  was  one 
that  could  not  be  sued  on  in  the  absence  of  some 
memorandum  or  note  thereof  in  writing  signed  by  or 
on  behalf  of  the  defendants,  by  reason  of  section  4  of 
29  Oar.  2,  c.  3. 

The  plaintiff  appealed. 

The  Divisional  Oourt  on  the  16th  of  January,  1903, 
allowed  the  appeal. 

Lord  Alverstone,  L«0  J.,  in  the  course  of  his  judg- 
ment, said  the  cases  show  that  if  a  cootract  of 
service  iot  a  year  begins  on  a  day  later  than  the  day 
next  after  ^at  oa  woioh  the  contract  was  made,  it  is 
within  the  statute.  What,  then,  is  to  be  done  if  the 
agreement  of  servioe  is  made  on  one  day,  as  here,  on  the 
6th  of  Decembw,  and  the  service  is  for  a  year  to  com- 
mence on  the  following  day  (the  7th  of  December),  and 
would  terminate  therefore  on  the  6th  of  December  in 
the  following  yearP  It  might  be  ssid  in  popular 
language  that  such  an  agreement  was  one  not  to  be 
performed  within  a  year.  But  the  matter  had  been  dis- 
cussed obiter  in  Cawthtyrne  v.  Cordrey,  13  0  B  N.  S  406, 
11  W.  B.  0.  L.  Dig.  164,  where  there  wan  an  expression 
of  opinion  in  favour  of  the  statute  not  applying.  That 
dictum  was  approved  by  Brett,  L.J.,  in  Britain  v. 
Bossiter,  27  W.  B.  482. 11  Q.  B.  D.  123,  at  p.  126.  That 
seems  to  me  sufficient  authority  for  saying  that  a  con- 
tract of  servioe  for  one  year  to  commence  on  the  next 
day  is  not  necessarily  one  that  falls  within  the  Statute 
of  Frauds.  For  these  reasons  I  think  the  learned 
Oommon  Serjeant  ought  to  h%ve  left  the  caw  to  go 
to  the  jury,  and  we  must  therefore  direct  a  new  trisl. 

Wills  and  Ohannell,  JJ.,  concurred. 

liie  defendant  company  entered  an  appsal  in  the 
interlocutory  list  to  have  the  preliminary  question 
decided  whether  the  provisions  of  the  statute  applied 
or  not  to  this  contract,  a«.d  the  appeal  now  came  on 
for  argument. 

A.  T.  Laioranee,  K.C.  and  C.  Herbert  Smith,  for  the 
defendants.— We  submit,  first,  that  the  judges  of  the 
Divisional  Oourt  misconceived  the  evidence  as  to  the 
day  on  which  the  contract  was  to  commence.  We 
contend  tiiat  the  contract  of  employment  was  from 
the  6th    of  December,  to  oommence  on   the   8th« 
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Or.  OF  App.      Smith  v.  Gold  Coast,  fto.  (Ld.).— Kibkwood  v.  Carroll  and  Cutler.      Cr.  of  App. 


[TattohAN  WILLTAM8.L.J.— Thai  is  a  qaettton  of  laot 
and  was  found  against  yon  by  the  Common  Serjeant.] 
Asinmisg  that  two  days  inter veced  from  the  making 
of  the  contract  and  commencemeDtof  serWce,  then  on 
the  aathority  of  Catoihame  r.  Cordrey,  approved  io 
Britain  ▼.  RoMiier,  the  aotton  clearly,  by  reason  of  the 
contract  sued  on  not  being  in  writing,  ctnnot  be  main- 
tained. Even  if  your  lordships  hold  against  us  on 
that  point,  the  dictum  of  Willes,  J.  fwhidi  seems  to  be 
supported  by  the  opinion  of  Byles,  J.)  in  CawthomeY. 
Cordrey  is  not  binding  on  this  court,  and  ought  not  to 
be  supported.  The  dtUum  was  reft'rred  to  by  Brett, 
L.J.  isxBritainY.BosHter,!!  Q  B.D.,  at  p.  125,  in  these, 
woxds :  "  If  a  contract  is  made  ou  a  day.  say  Moad4y 
for  a  serrioe  for  a  year,  to  commence  on  the  fuUowire 
day,  say  a  Tuesday,  the  service  is  to  be  performed 
within  365  davs  from  the  making  of  the  contract,  bat 
inasmuch  as  the  law  takes  no  notice  of  part  of  a  day, 
and  the  coLtract  was  made  in  the  middle  of  the  Mon- 
day, the  service  to  h^  performed  within  305  days  after 
that,  the  law  did  not  count  that  half  day  of  Stonday. 
and  therefore  the  contract  was  to  be  performed 
within  365  dayj  after  it  was  made,  that  was,  within  a 
year."  That  was  the  oontendou  of  the  plaintiff  in 
this  case,  and  if  your  lordships  are  against  our 
submission,  that  in  fact  the  contract  of  service  was 
not  to  commence  until  the  8th,  and  hold  that  the 
dictum  is  sound  where  a  dav  or  part  of  a  day 
intervenes  only  betw«en  the  making  of  a  contract  and 
the  commencement  of  service,  we  cannot  carry  the 
case  farther.  We  submit,  however,  that  the  words  of 
the  statute  «  not  to  be  performed  within  the  space  of 
one  Tear  "  are  too  clear  for  the  dictum  in  CatotJiome  v. 
Cordrey  te  override  their  simple  and  obvious  meaning, 
and  that  here  the  defendants  are  entitled  to  judgment 
whether  the  services  were  to  begin  on  the  7th  or  the 

The  plaintiff,  who  appeared  in  person,  was  not 
called  on. 

Yauohan  Williams,  L. J.  —  In  this  case  the 
deftndante  appeal  from  a  dedsion  of  the  Divisional 
Court  directmg  a  new  trial.  It  is  sufficient  for  me  to 
say  that  I  think  there  is  evidence  upon  which  it  could 
rightly  be  held  that  the  contract  of  service  made  on 
the  6th  of  December  was  in  this  case  to  commence  on 
tie  folio wiug  diay.  That  beiog  so,  the  Common 
Serjeant  was  wrong  in  adopting  the  course  he  did, 
and  there  must  be  a  new  trial  to  decide  whether  there 
has  be-n  such  a  breach  of  contract  by  toe  defendsnte 
ai  renders  them  liable  in  damages  to  &e  plaintiff. 

SnRLiRG  and  Mathbw,  L.JJ.,  concurred. 

Order  for  new  trial  affirmed. 

Solicitors  for  the  defendants,  Parker  &  RicharJeon, 


From  E.  B.  Div. 
(Barl  of  Halsbury,  L.C.,  Lord  Alverstone,  }  Feb.  16. 
L.C.J.,  and  Sir  F.  Jeune,  P. 

EiRKwooD  V.  Carroll  and  Cutler,  (a.) 
Promiuory  ncie— Payment  by  instalments^Glause  giving 
time-'(hnditi<m  a$  to  rights  of  holder-Stamp  dtUy^ 
BOU  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  a. 
3,  suh-sectio  «  1,  3;  a.  9,  sub-iedion  1 ;  a.  16;  a.  83, 
iub-eectioni  1,  3;  a.  97,  iub-eection  2— Stomp  Act, 
1891  (54  &  55  Viet.  c.  39),  as,  4,  10,  33. 

TIte  plaintiff  sued  as  holder  for  value  of  a  document 
in  the  form  of  a  joint  and  aeveral  pronUaaory  note,  which 


(a.)  Reported  by  9.  G.  StillwblIi,  Esq.,  Barrister- 
at-Law. 


provided  for  payment  of  certain  money  hy  inatdlments, 
and  that  in  caae  default  waa  made  in  payment  of  any  one 
of  the  inatalments  the  whole  amount  remaining  whpaid 
should  become  due  and  payable  forthwith.  The  doeumetd 
also  contained,  at  the  end  of  it,  the  follomng  clause : 
*'  No  time  given  to  or  security  taken  from  or  eompoaition 
or  arrangement  entered  into  wnth  either  party  hereto  ahcdl 
prejudice  the  rights  of  the  holder  to  proceed  against  any 
other  party** 

Held  that  the  document  was  a  good  promissory  note 
within  the  Bills  of  Exchange  Act,  1882,  and  was  not 
invalidated  by  reason  of  the  datise  at  the  end  of  it, 

Ytttes  V.  Evans,  61  L,  J.  Q.  B.  446,  40  W.  B.  Dig. 

Eirkwood  v.  Smith,  44  W.  B.  480,  [1896]  1  Q.  B. 
582,  overruled. 

Appeal  from  Wright,  J.,  on  a  special  case  for  the 
opinion  of  the  court. 

The  plaintiff  in  the  action  claimed  £125  as  tbe 
amount  due  from  the  defendante  as  makiirs  jointly 
and  severally  of  a  promissory  note  for  £125  dated  the 
24th  of  January,  1901,  and  payable  by  instalments  of 
£5per  week. 

llie  promissory  note  was  as  follows :  ^*  Croydon, 
24th  day  of  January,  1901.— £125.— We  jointly  and 
severally  promise  to  pay  Mr.  John  Eirkwood  (carry- 
ing on  business  in  the  name  or  style  of  the  Provincial 
Union  Bank),  or  order,  the  sum  of  one  hundred  and 
tw^nty-flve  pounds  for  value  received  by  iostalmenf s 
in  manner  followinff— that  is  to  say,  the  anm  of  £5  on 
Thursday,  the  31stday  of  January  inst  (1901),  and  the 
sum  of  £5  on  the  Thursday  iir  every  suoceemng  week 
until  tbe  whole  of  the  said  one  hundred  and  twenty - 
five  pounds  shall  be  fully  paid,  and  in  case  default  is 
made  in  payment  of  any  of  the  said  inttelments  the 
whole  amount  remaining  unpsid  shall  become  due 
and  payable  forthwith.  No  tune  given  to  or  security 
taken  from  or  composition  or  arrangement  entered 
into  with  either  party  hereto .  shall  prejudice  the 
righte  of  the  holder  to  proceed  against  any  other 
pity." 

This  document  was  ligned  by  the  defendants  and 
witnessed,  and  was  stamped  with  a  two-shilling  bill 
or  note  stamp. 

The  plaintiff  was  the  holder  for  value  of  the  said 
document. 

The  df  fendante  having  made  default  in  the  payment 
of  the  instelment  due  on  Thursday,  the  3Ut  of  January, 
1901,  the  plaintiff  sued  them  on  the  document. 

Toe  defendants  contended  tiiat  said  instrument  was 
not  duly  stomped  and  could  not  be  given  in  evidence 
or  be  available  for  any  purpoae  whatsoever,  and  they 
submitted  that  the  instrument  was  not  and  could  not 
be  sued  on  as  a  promissory  note  owing  to  the  last 
clause  contained  therein. 

The  questions  submitted  lor  the  decision  of  the 
court  were  (1)  whether  the  said  instrument  was  a 
nromissoiy  note;  (2)  whether  the  instrument  was 
duly  stamped. 

Wright,  J.,  held,  following  Kirkwood  v.  Smith,  44 
W.  B.  480,  [1896]  1  Q  B.  582,  that  the  instrument 
was  not  a  good  promissory  note  within  the  Bills  of 
Bxohange  Act,  1882,  but  that  it  was  duly  stamped 
as  a  promissory  note  within  section  33  of  the  Stamp 
Act.  1891. 

Chross-appeals  were  entered  against  this  decision. 

The  plamiiff  now  appealed  from  the  learned  judge's 
decision  that  the  instrument  was  not  a  promissory 
note  within  the  Bills  of  Erohange  Act,  1882,  and  the 
defendants  appealed  from  the  dedsion  tiiat  the  instru- 
ment was  doJy  stamped. 

J,  E.  (7.  Adams,  for  the  d«fendAnts.— The  instru- 
ment is  not  a  promissory  note,  but  only  an  agreement, 
and  should  be  stamped  as  soch ;  the  bill  or  note 
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stamp  impreHed  on  it  ii  not  the  proper  itsmp. 
HeotioD  10  of  the  Stamp  Act,  1891.  provides 
that  "  a  stamp  which  by  any  word  or  words  on  tiie 
faoe  of  it  is  appropriated  to  any  partionlar  description 
of  iDstrament  is  not  to  be  nsed,  or,  if  used,  i^  not  to  be 
available,  for  an  iostrnment  of  any  other  description  " ; 
and  farther,  that  "  an  instmm^nt  falling  nnder  the 
partioolar  desorip^on  to  which  any  stamp  is  so  appro- 
priated as  aforesaid  is  not  to  be  deemed  duly  stamped 
unless  it  is  stamped  with  the  stamp  so  appropriated." 
In  AaMifig  ▼.  Boon,  39  W.  B.  298,  [1891]  1  Oh.  568, 
it  was  held  that  a  promissory  note  bearing  only  a 
penny  receipt  stamp  ooold  not,  as  it  was  insimoiently 
stamped,  be  admitted  in  eyidenoe  to  prove  the  receipt 
of  the  money  for  which  the  note  was  giyen.  By 
section  4  of  the  ssme  Act  it  is  provided  that  '*  an 
iostrnment  oontaioing  or  relattnff  to  several  distinct 
matters  is  to  be  sepantely  and  distinctly  charged  as 
if  it  were  a  separate  instrument  with  duty  in  respect 
of  each  of  the  matters."  E?en  if  this  instrament  is 
a  promissory  note  it  is  nevertheless  also  an  agreement, 
and  so,  in  accordanoe  with  the  above  section,  reqoires 
two  stamps,  one  as  a  promissory  note  and  one  as  an 
agreement,  therefore  it  is  not  daly  stamped. 

IF.  E.  VemoH  for  the   plaintiff.— [The  oonrt  did 
not   call  npon    him   to   argne    the    point    as    to 
whether     the     instrument     was    duly     stamped.] 
The  instrument  is  a  good   promissory  note  within 
the  Bills  of  Exchange  Act,  1882.     Yaie$  v.  Evans,  61 
Jm  J.  Q.  B.  446,  40  W.  B.  Dig.  219,  is  an  authority 
in  favour  of  that  contention.    In  that  case  there  was 
in  the  instrument  a  dauie  giving  time  to  the  makers, 
and  it  was  thf  re  held  that  the  instrument,  which  was 
in  the  form  of  a  joint  or  several  promissory  nets,  was 
not  by  reason  of  soch  a  clause  an  agreement  requiring 
to  be  stamped  as  an  agreement,  but   w«s  a  good 
promissory  note.    In  the  case  of  Kirhwood  v.  Smith, 
by  which  case  the  learned  ju<^ge  in  the  court  below 
felt  he  was  bound,  the  case  of  To^  v.  Evans  was  not 
cited.    Lord  Bussell  of  Killowen,  L  0.  J.,  in  Kirhwood 
V.  8mi{k  held  that  if  the  document  contains  some- 
thing more  than  is  referred  to  in  section  83,  sub- 
section 3— namely,  ''a  pledge  of  collateral  security 
with  authority  to  sell  or  dispose  thereof,"  it  is  not 
valid  as  a  promissory  note.     That  decision  is  wrong 
in  law  and  ought  not  to  be  followed,  for  by  section 
97,  sub-section  2,  which  was  not  referred  to  in  that 
case,  it  ii  provided  that  "  the  rules  of  common  law, 
including  the  law  merchant,  save  in  so  far  as  they  are 
inconsistent  with  the  express  provisions  of  tbis  Act, 
shall  coutinue  to  apply  to  bills  of  exchange,  promissory 
notes,  and    dieques.*'      Seotion    3,    sub-sec*  i  n   3, 
and  sections  9  and  16  aU  show  that  additions  may 
be  made  to  a  bill   of   exchange    or  a   promissory 
note    without   affecting     its     character    as     such. 
Section  3,  sub-section  1,  which  speaks  of  a  IhII  of 
exchange  as  beiog  an  "  unconditional "  order  to  pay 
a  '*  sum  cettain,"  provides  by  sub-section  3  that  '*  au 
unqualified  order  to  pay,  coupled  with  (a)  an  indica- 
tion of  a  particular  fund  out  of  which  the  drawee  is 
to  reimburse  himielf  or  a  particular  account  to  be 
debited  with  the  amount,  or  (&)  a  statement  of  the 
transaction  which  gives  rise  to  the  bill,  is  uncondi- 
tional."   Section  9  provides  that  the  sum  payable  by 
a  bUl  is  "  a  sum  certain  "  within  the  meaning  of  the 
Act  (section  3)  although  it  is  required  to  m  paid 
'<(a)  with  interest,  (6)  by  instalments,  (c)  by  stated 
instalments,  with  a  provision  that  upon  default  of 

Sayment  of  any  instalment  the  whole  shall  become 
ue."  And  section  16  provides  that ''  the  drawer  of  a 
bill,  and  any  indorser,  may  insert  therein  an  express 
stipulation  (1)  negativing  or  limiting  his  own 
liability  to  the  holder,  (2)  waiving  as  r^ards  himself 
some  or  all  of  the  holaer's  duties."     It  is  dear, 


therefore,  that  the  addition  of  the  time  clause  at  the 
end  of  this  instrument  does  not  affect  it  as  a  good 
promissory  note  within  the  Ao^ 

Barl  of  Halsbuby,  L.C.— I  think  this  instrument  is 
a  promissory  note  within  the  Bills  o!  Exchaoge  Act, 
1882.  The  clause  as  to  giving  time  which  was  added 
at  the  end  of  it  does  not  in  my  opinion,  deprive  it  of 
its  character  as  a  promissory  note.  Certainly  making 
the  sum  payable  by  iostalmenti  or  making  the  whole 
amount  due  if  default  be  made  in  payment  of  any 
instalment  does  not  affect  its  position  as  a  promissory 
note.  I  think  Yate$  v.  Evans  was  rightly  decided. 
Kirhwood  v.  Smith  wa^  decided  without  coosidering 
the  sections  of  the  Bills  of  Eschsnge  Act,  1882,  to 
which  we  have  been  referred  in  the  present  case,  and 
cannot  any  longer  be  regarded  as  an  authority. 

Lord  Alysbstonb,  L.O.J.,  and  Sir  F.  Jbune,  P., 
concurred. 

Plaintiff* s  appeal  allowed ;  defendants  appeal 
diemiued. 

Solicitor  for  both  parties,  J.  G,  Lincoln. 


From  Ulian.  Div.  i 

(Collins,  M.B.,  and  Bomer  and  > 

Cozens-HjBtrdy,  L.JJ.)  ) 


Feb.  11. 


Fikohlby   Elkotbio   Lcqht  Co.   v,   Finohley 
Ubban  DisTBior  Council,  (a.) 

Local  yovernmeni—Street—Fee  simple  of  road  ^Vesting 
in  local  authority  ^Electric  light  company — Overhead 
wires^Area  of  user— Public  Health  Act.  1876  (38  <fc 
39  Vict.  c.  56).  s,  U9— General  Turnpike  Act,  1822 
(3  Geo.  4.  c.  126),  «.  84. 

The  effect  of  section  149  of  the  Public  Health  Act, 
1876,  is  to  vest  in  the  local  authority  so  much  of  the 
adual  soil  of  a  street  as  is  necessary  for  the  control,  pro- 
tection, and  maintenance  of  the  street  as  a  highway  for 
theptihlie.  The  section  in  no  uHiy  considers  the  title  of 
the  original  owner  of  the  soil,  and  the  rights  of  the  local 
authority  under  the  section  are  neitJier  increased  nor 
diminished  according  to  the  extetd  of  such  original  owner ^ 
ship^  Nor  are  tJie  rights  of  the  local  authority  increisnl 
by  the  fact  that  it  is  impttssible  to  point  to  any  actwd 
owner.  Thus  where  the  oivnership  in  fee  simple  in  the 
soil  of  a  road  was  originally  acquired  by  turnpike  trust f-ea 
under  3  Gto,  4,  c.  126,  and  the  road  subsequently  became  . 
vested  in  an  urban  authority. 

Held,  that  aU  that  vested  in  the  urban  authority  was  so 
much  as  was  necessary  for  the  purposes  of  the  user  of  the 
road  by  the  public  as  a  highway. 

Dicision  of  Farwell,  J.  (60  W.  /?.  470,  [1902]  1  Ch. 
866),  reversed. 

This  was  an  appeal  from  a  decision  of  Farwell,  J. 
(reported  60  W.  B.  470,  [1902]  1  Ch.  866). 

The  plaintiffs  were  a  limited  company  incorpora*ed 
in  August,  1900,  having  as  one  of  the  objects  of  its 
formation  the  supply  at  Finchley  and  elsewhere  of 
electricity  for  lighting  and  other  purposes.  Since 
the  incorporation  of  the  company  the  plaintiff!  had 
begun  to  develop  their  business  in  the  district  of 
Fiiohley. 

The  defendants  in  the  action,  the  Urban  District 
Council  of  Fhiohley,  had  obtained  in  1899  a  pro- 
visional order  from  the  Board  of  Trade  empowering 
them  to  undertake  the  necessary  works  for  supplying 
electricity  to  the  inhabitants  of  their  district. 

On  the  19th  of  April,    1901,  a  compromise  was 

(a.)  Beporte4  by  ^.  L  SmuLiNa,  Esq.,  Barrister- 
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eifiiotfld  in  an  aotion  commenoed  by  the  defendants, 
and  an  order  was  taken  by  oonseot  whereby  tho 
present  plaintiffs  undertook  that  they  would  not 
without  the  council's  lioense  open  or  break  up  any 
road  vested  in  the  council  until  fourteen  days  after 
application  had  been  made  to  the  council  for  liberty 
to  open  the  road  in  question. 

On  the  28th  of  September,  1901,  the  plaintiffs 
carried  their  wires  aoross  the  Begent's  Park-road,  at 
a  height  of  more  than  thirty  feat  above  the  ground. 

On  the  Ist  of  October  the  defendants  caused  the 
wires  to  be  cut. 

The  plaintiffs  then  brought  the  present  action, 
claiming  an  io junction  to  restrain  the  defendants 
from  breaking,  cutting,  severing,  or  otherwise  inter- 
fering with  the  electric  cable  of  the  plainiiffd  over  or 
aoroas  the  Eegcnt's  Park -road,  or  from  hindering  and 
obstructing  the  plaintiffs  in  the  erection  of  electric 
lines  over  or  across  roads  or  streets  within  the  urban 
district  of  Finchley. 

The  B/^ent's  Park-road  was  constructed  by  certain 
turnpike  trustees  under  the  provisions  of  a  special 
Act  of  Parliament  (7  Geo.  4,  o.  xo.)*  The  site  of  one 
side  of  the  road  where  the  pladntiffiB'  wires  crossed 
formed  part  of  land  acquired  by  the  tnropike  truitees 
under  an  indenture  dated  the  7th  o!  November,  1828. 
The  said  site  was  duly  convt^yed  to  and  vested  in  the 
turnpike  trustees,  their  heirs  and  successors,  in  f^e 
simple,  free  from  any  reservations  in  favour  of  the 
owners  of  the  adjoining  lands  or  other  reservations. 
This  conveyanoe  was  made  under  the  powers  of  the 
Turnpike  Boads  Act,  1822,  s.  84. 

In  1872  the  turnpikes  were  removed  from  the 
Begent's  Park-road,  and  from  1878  (on  the  constitu- 
tion of  the  Finchley  Local  B  jard)  and  onwards  the 
road  was  maintained  by  the  defendants. 

By  section  149  of  the  PubUc  Health  Act,  1875,  *<  all 
streets  being  or  which  may  at  any  time  become  high- 
ways repairable  by  the  inhabitants  at  large  within  any 
urban  district,  and  the  pavements,  ston«p,  and  o^her 
materials  thereof,  and  all  buildings,  implements,  and 
other  things  provided  for  the  purposes  thereof,  shall 
vest  in  and  be  under  the  control  of  tiie  urban 
Authority." 

Far  well,  J.,  held  that  in  the  droumstanoes  the  fee 
simple  which  was  vested  in  the  turnpike  trustees 
vested  in  the  urban  authority.  He  therefore  dismissed 
the  aotion. 

The  plaintiffis  appealed. 

Buckmaster,  K.C.^  and  W,  Mackenzie^  for  the  appel- 
lants.—It  is  established  that  section  149  of  the 
Public  Health  Act  was  never  intended  to  give  the 
local  authority  anything  more  than  so  much  as  is 
necessary  to  enable  them  to  pcorform  their  duties  : 
Mayor,  cfec,  of  Tunhridge  Wdh  v.  Baird,  [1896]  A.  C. 
434,  46  W.  B.  Dig.  92 ;  Wandsworth  Board  of  Works 
V.  United  Telephone  Co.,  32  W.  B.  776,  13  Q.  B.  D.  904. 

Chubb  ( Upfuhn  K»  (7.,  with  him),  for  the  respondents. 
—Under  the  Turnpike  Boads  Act,  1822  (3  Geo.  4, 
0.  126),  this  land  was  oonveyed  to  the  turnpike 
trustees  in  fee.  They  became  trustees  of  the  fee  f  ir 
the  public,  and  the  decisions  on  section  149  of  the 
Public  Health  Act  show  that  there  is  now  under  that 
section  vested  in  the  local  authority  all  Uie  property 
and  rights  formerly  vested  in  the  puUiv) :  Coverdale  v. 
Charlton,  27  W.  B.  267,  4  Q.  B.  D.  104;  Bolls  v. 
Vestry  of  8t.  George,  28  W.  B.  867.  14  Oh.  D.  786 ; 
Wandsworth  Board  of  Works  v.  United  Telephone  Co. 

Collins,  M.B.— This  is  an  appeal  from  the  decision 
of  Farwell,  J.,  who  has  held  in  the  case  of  a  street 
called  Begent-road,  that,  owing  to  the  peculiar 
circumstances  by  which  the  land  forming  a  part  of 
that  street  was  originally  aoquired»  the  looal  authority 


have,  under  the  149th  section  of  the  Public  Health 
Act,  acquired  a  right  to  a  mu6h  larger  interest  in  the 
land  than  they  would  have  done  had  it  been  an 
ordinary  street,  part  of  a  highway  repairable  by  the 
inhabitants  at  large. 

Now  the  basis  of  Farwell,  J.'s,  decision,  at  I  under- 
stand it,  is  this :  Begent-road  is  made  up  of  what  I 
may  call  one  strip  of  ordina^^y  street,  which  has 
become  a  street  in  the  ordinary  way.  The  other 
strip  was  originally  part  of  a  taropika  road. 
It  nad  been  acquired  by  the  trustees  of  the 
turnpike  road  for  the  purpose  of  their  road,  and 
they  had  acquired  the  fee  simple.  It  ceased  after- 
wards to  be  a  turnpike  road,  aid  became  a  highway 
repsirable  by  the  inhabitants  at  larga ;  but  the  fact 
was  that  the  trustees  who  acquired  it  had  acquired 
the  fee  simple,  and,  being  no  longer  required  by 
them  for  the  purpose  of  a  turnpike  road,  the  ques- 
tion where  the  beneficial  ownership  of  the  soil  is  may 
be  doubtful.  The  trustees  still  remained,  and,  as  far 
as  I  know,  do  still  remain  the  legal  owners  of  what 
they  bought.  That  is  the  position  of  that  part  of 
this  street.  Then  the  looal  authority  comes  in  under 
thi  149th  section  of  the  Public  Health  Act,  1876,  and 
by  that  section  this  is  enacted :  [His  lordship  read 
the  section,  and  con'.inued  :]  There  is  no  doubt  in  this 
case,  and  it  is  not  disputed  by  anyone,  that  this  street 
had  become  a  highway  repiirable  by  the  inhabitants 
atlarg«>,  and  therefore  the  right  given  by  the  149th 
section  to  the  losal  authority  no  doubt  existed.  That 
right  is  that  these  streets,  pavement  stones,  and  the 
material  thereof,  &o.,  sh^U  vest  in  ani  be  under  the 
control  of  the  urban  authority.  That  was  the  whole 
of  the  right  they  acquired  in  the  street 

It  has  been  decided  in  a  long  series  of  cases  that 
"vest "means  that  the  looal  authority  do  actually 
become  the  owners  of  the  street  to  this  extent ;  they 
become  the  owners  of  all  that  air  above  and  all  that 
stratum  below  which  is  necessary  for  the  ordinary 
user  of  the  street  as  a  street;  but  they  are  not  entitled 
to  anything  in  the  air  above  or  stratum  below  bevond 
that  which  is  necessary  for  the  ordinary  user  of  the 
street  as  a  street ;  for  instance,  they  do  not  take  that 
part  of  the  subsoil  which  has  to  bs  used  for  the 
purposa  of  laying  sewers.  That  point  was  clearly 
deculed,  in  fact,  most  emphatically  decided,  in  the 
case  of  Mayor  and  Corporation  of  Tunbridge  Wells  v. 
Baird,  where  the  question  was  whether  the  looal 
authority,  by  virtue  of  the  vestioff  of  the  street,  were 
entitied  to  make  underground  Uivatories  and  con- 
veniences of  that  kind.  Thsy  asserted  that  that  was 
a  sort  of  use  that  a  public  authority  might  properly 
make  of  a  street ;  but  it  was  held  by  the  House  of 
Lords  that  that  was  going  beyond  the  ordicary  use  of 
a  street  qua  streat — that  the  use  of  the  street  qua 
street  did  not  involve  th9  right  to  malce  exoavatioDS 
for  the  purp  sse  of  making  lavatories  and  convenienoes. 
The^  arrived  at  that  decision  following  a  line  of  oases 
begmniog  witu  Coverdale  v.  CharUon  vad  the  principle 
laid  down  there,  that  where  you  are  construing  an 
Act  of  Parliament  which  confers  a  right  upon  a  public 
authority  for  which  it  does  not  pay,  then  you  give 
the  best  effect  to  the  intention  of  the  LegiaUtore  by 
limiting  the  power  which  they  get  without  paying 
for  it  to  the  area  which  is  necessary  to  enable  them 
to  perform  the  duties  imposed  upon  them  in  respect 
of  the  street  as  a  street.  There  was  a  great  deid  of 
controversy  as  to  what  area  was  embraced  under 
that  definition,  and  in  the  case  of  Wandsworth  Board 
of  Works  V.  United  Td^hone  Co.,  in  the  Court  of 
Appeal,  the  Lords  Justices  gave  yerv  daborate 
descriptions  of  th«t  which  in  their  judgment  wai 
covered  by  the  words  in  the  section.  The  result 
appears  to  me  to  be  this,  that  that  which  is  vested 
in  the  looal  authority  is  what  is  called  the  area  of 
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user.  Instances  were  put  of  how  iiu  you  nugbt 
reasonably  consider  that  the  oolnmn  of  air  ab  re 
the  surf  MS  of  the  street  cftme  within  the  area  of 
oaer— for  instance,  fire  escapes,  being  probably  the 
highest  things  which  could  be  reasonably  brougtit 
within  tne  area  of  user.  The  result,  it  seemi  to  lU'*, 
is  clearly  this :  tbat  all  the  stratum  of  air  abore  iho 
road  which  in  any  reasonable  sense  could  be  required 
lor  the  user  of  the  street  as  a  street,  anl  all  the 
stratum  below  the  surface  which  would  be  reqaired 
for  the  purpose  i  of  the  street  as  a  street  vest  in  and 
belong  to  the  local  authority. 

Now,  that  being  the  Iaw,  which  is  now  settled 
beyond  all  controversy  by  the  numerous  decisions 
culminating  in  Mayor  and  Corporation  of  Tunhridge 
Wells  y.  Baird  in  the  House  of  Lords,  it  has  been 
said  in  this  particular  case  that  the  loosl  authority 
get  something  more  than  that;  that  they  h^ve 
got  not  only  the  surface  necessaiy  for  the  purp  )ses 
of  the  street  and  the  column  of  air  necessary  for  the 
purpose  of  the  street,  but  also  the  soil  usque  ad  inferos 
ana  the  column  of  air  above  tuque  ad  coelum.  The 
learned  judge  has  adopted  that  conclusion,  and  I  am 
sorry  to  say  that,  great  respect  as  I  have  for  the 
opioion  of  the  leam<^d  judge,  and  great  as  the 
diffidence  is  nith  which  I  venture  to  differ  from  him, 
I  am  unable  to  follow  him  in  this  initance  in  his 
reasoning.  EUs  reasoning  is  th  s :  He  said  the  turn- 
pike trustees,  for  th^  purpose  of  their  road,  acquired 
the  absolute  fee  simple  in  the  soil,  and  that  therefore 
it  must  be  taken  that  that  is,  as  it  were,  a  parba- 
mentary  declaration  that  the  whole  of  the  soil,  fie 
fee  simple,  was  necessary  for  the  purposes  of  the 
road,  and  the  fee  simple  being  necessary  for  the 
purposes  of  the  road  or  street,  then  the  local  authority 
come  in,  and  though  having  their  rights  oaly  under 
the  149th  section,  which  vests  in  tham  the  street, 
the  effect  must  be,  that  that  which  if  vested 
in  them  is  all  that  was  acquired  by  the 
turnpike  trustees  for  the  purposes  of  their  roai; 
and  because  it  must  be  assumed  that  the  trustees 
acquired  the  soil  ttsqu^e  ad  inferos,  for  the  purposes 
of  the  road,  therefore  the  section  of  ttie  Public  Health 
Act  vests  the  same,  neither  more  nor  less,  in  the  local 
authority,  notwithstanding  the  decisions  which  deter- 
mines hoTT  much  the  local  authority  do  get  becftuse 
they  get  it  compnlsorily  without  paying  £>r  it  under 
the  Act  of  Parliament.  It  seems  to  me  that  the 
standard  which  determines  this  question  is,  not  how 
much  below  the  owner  has  to  give,  but  how 
much  the  local  authority  under  thi  Public  Health 
Act  have  the  right  to  take.  It  does  not  seem  to 
me  that  their  right  to  take,  or  that  which  is  given 
to  them  by  virtue  of  their  position,  is  any  larger  or 
any  smaller  by  rdference  to  the  o^mership  of  the  soil 
below.  It  may  be  in  one  ownsr  or  it  may  be  in 
twenty,  but  they  take  what  they  waat  and  they  take 
no  more;  and  inasmuch  as  somebody  must  own  the 
soil  below  they  take  their  quarUum  from  somebody, 
whether  the  somebody  be  one  or  more  persons.  To 
say  that  the  soil  is  owned  by  a  person  who  cannot 
point  to  the  particular  people  for  whom  he  is  a  trustee 
or  who  are  beneficially  interested  in  it,  and  that  there- 
fore the  public  authority  under  this  particular  section 
got  more' than  they  woul  i  get  in  the  case  where  they 
could  point  to  the  owner  beneficially  interested,  would 
not  be  capaUe  of  any  logical  justification.  I  hope  I 
am  not  doing  injustice  to  the  learned  judge's  view, 
but  as  far  as  I  understand  it,  that  is  the  principle 
upon  which  he  went.  He  sajs  this :  '*  It  appears  to 
me  that  the  Act  of  Parliament  when  it  sajs  that  the 
streets  or  roads  ihaU  vest  in  the  local  authority  has 
said  that  so  much  of  the  land  as  is  required  for  the 
purposes  of  the  road  shall  vest  in  them,  and  that  when 
another  Act  of  Pa.liament  has  authorized  trustees 


f  0  acquire  land  in  fee  simple  for  the  purposes  of  the 
road  it  is  impossible  for  any  court  to  say  that  the 
whole  fee  simple  was  not  so  acquired  aud  re- 
quired. Consequently  in  this  particular  case  I 
have  referred  to  the  circumstances  of  the  case,  as  did 
all  the  courts  in  the  cases  that  have  come  before  them 
heretofore;  they  have  seen  wha*;  wai  reqaired  for  the 
purposes  of  the  road.  I  have  got  something  moie 
than  the  actual  physicd  requirements,  because  I  have 
got  the  Act  of  Parliament  authonzlnff  the  acquisition 
for  the  purposes  of  the  road,  and  that  being  so,  it 
appears  to  me  I  am  bound  to  say  that  this  land  was 
at  quired  and  required  for  the  purposes  of  the  road.'* 
Therefore  he  makes  the  stanlard  here — for  what 
purpose  did  the  original  owners  require  it,  and  how 
much  did  they  get  when  they  dii  acquire  it ;  and  then 
he  holds  that  it  all  comes  to  the  locil  authority  uod^r 
the  operation  of  the  149th  section  of  the  Public 
Health  Act.  For  the  rea  ons  which  I  havegi/  n  I 
cannot  agree  with  that  view. 

The  particular  point  here  U  that  the  plaintiffs  are 
an  electric  lightiog  ompany  without  any  statutoiy 
powers,  and  uiey  put  up  their  wi'cs  at  a  point  which  it 
IS  admitted  is  outside  what  I  have  called  the  arda  of 
the  user  of  the  street.  If  th^  defendants  were  obliged 
to  rely  upon  the  deoision  iu  Goverdale  v.  Charlton^  and 
to  measure  their  righ's  by  the  standard  laid  doi^n  in 
that  and  the  succeeding  cases,  they  admi;  tha^^  these 
wires  do  not  enorosch  upou  thiii  area.  The^  re«t 
their  case  on  the  ground,  as  I  have  sul,  that  owmg  to 
the  peculiar  circumstances  uud^r  which  the  soil  of  this 
road  was  held  before  they  g)t  it,  they  have  got 
something  more  than  they  could  hav«)  got  und^r  the 
ordinary  law.  Therefore  we  are  dealing  with  a 
case  where  the  wires  in  question  are  clearly  outside 
the  area  of  user,  and  the  right  to  interfere  with  them 
must  be  justified  by  ownership  iu  fee. 

For  the  reasons  I  have  givtn  I  think  that  that  is 
not  a  reasonable  contention,  anl  the  appeal  ma:t  be 
allowed. 

BoMSB,  L.J.— I  am  of  the  sime  opinion,  The 
defendsoits  can  only  claim  that  the  lo^d  in  question 
here,  the  Begent*s  Park-road,  became  vested  in  the 
urban  authority  in  the  full  sense  in  which  they  seek 
to  maintain  that  it  has  been  vestel  by  relying  on 
section  149  of  the  Pubic  Health  Act,  1875.  Now 
that  section  has  received  by  this  time  an  authoritative 
definition  by  many  cases  which  hsve  shown  what  its 
true  effect  is.  It  was  not  by  that  secti  >n  iutenled  to 
vest  in  the  public  authority,  or  the  urban  authority,  what 
I  may  call  the  full  rights  in  fee  of  a  street,  as  if  that 
street  was  owned  by  an  ordinary  own^t  in  fee  having 
the  fullest  rights  both  as  to  the  soil  bdlow  and  as  to 
the  air  above.  It  is  settled  that  the  section  in 
question  was  only  intended  to  vest  in  the  urban 
an  hority  so  much  of  the  actual  soil  of  the  street  as 
miffht  lie  necessary  for  the  c  mtrol,  protection,  and 
maintenance  of  the  street  as  a  highway  for  public  use. 
It  would  be  sufficient  for  me  to  shov  that  that  ii  so 
by  referring  to  what  w.s  said  by  the  L  )rd  Chancellor 
in  the  case  of  the  Mayor  and  OorporaHon  of 
Tunhridge  Weils  v.  Baird,  and  also  by 
Lord  Herschell  in  the  same  case.  Therofore 
section  149  was  only  intended  to  vest  in  the  urban 
authority  certain  physical  property,  a  certain  limited 
physical  part  of  the  street,  and  what  that  physical 
part  is  is  what  I  have  already  stated.  That  section 
has  nothing  to  do  with  title ;  it  ii  not  considering  a 
question  of  titie.    No  matter  what  the  title  is  of  the 

gerson  who  owns  the  street,  the  section  only  considers 
ow  much  of  that  street  shall  vest  in  the  urban 
authority,  and  accordingly  it  does  not  matter  whether 
the  oamer  of  thii  street  at  the  time  of  vesting  was  a 
private  owner  or  a  trustee  for  a  private  owner,  or  a 
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trustee  for  a  charity,  or  a  tnutee  for  a  turopike  trust, 
or  any  other  trustee.  Qiestions  of  title  in  reference  to 
seotaon  149  of  the  Public  Health  Act,  1875.  are 
wholly  irrdcTant.  Toe  »ectiou  is  intended  to  vest,  as 
I  have  said,  a  physical  property  in  the  urban  authority, 
and  has  nothing  to  do  wttii  the  question  of  title. 

Noir  that  re*llf  concludes  this  case.  But  I  will 
add  a  few  words  with  respect  to  the  view  whioh 
appears  to  have  been  taken  by  my  brother  Farwell 
in  regard  to  the  case  as  showiog  how  he  arrived  at 
the  conclusion  he  has  done.  If  I  rightly  unleratand 
him,  he  says,  io  the  first  place,  that  inasmuch  as  you 
find  the  turnpike  trustees  got  their  portion  of  the 
road  in  question  h^re  on  which  the  whole  case  turns, 
in  trust  for  making  the  turnpike  road  or  for  ttirowing 
it  into  the  turnpike  road— got  the  full  fee,  if  1  may 
use  that  expression — ^therefore  you  must  conclude 
that  the  whole  fee  is  necessarily  to  be  vested  in  the 
urban  authority:  but,  if  I  may  say  so  with  great 
respect  to  him>  I  do  not  think  that  is  a  right  deduction. 
It  might  well  be  that  under  the  Turnpike  Boad  Act 
in  question,  if  you  look  at  its  provisions,  it  was 
necessary  for  the  turnpike  trustees  to  acquire  the  full 
fee,  possibly  became  the  owners  would  not  part  with 
any  less  than  the  full  fee;  but,  beyond  that,  the 
reason  why  the  turnpike  trustees  had  to  get  this 
portion  of  the  road  was,  to  follow  the  words  of  the 
Act,  **  for  the  purpose  of  widening,  diverting,  alter- 
ing, and  improving"  the  road.  Those  pvposes  are 
not  the  purposes  for  which  streets  are  to  vest  in  Uie 
urban  authority  under  the  149th  section  o(  the  Public 
Health  Act.  As  I  ha?e  pointed  out,  you  only  want 
to  vest  a  portion  of  the  street  in  them  for  the  purpose  of 
control,  protection,  and  maintenance  of  the  street  as  a 
highway  for  public  use.  This  street  or  this  portion 
of  the  stteet  pbysioally  does  not  differ  from  any  other 
street ;  there  is  nothing  peculiar  about  tliis  portion  of 
the  street  which  requires  more  of  it  to  vast  for  the 
control,  protection,  and  maintenance  of  the  street 
than  any  other  street.  That  being  so,  I  respectfully 
thiok  my  brother  Farwell  has  not  come  to  a  sound 
conclusion  in  basing  his  judgment  on  the  point  whicti 
he  has. 

As  I  gather  he  has  also  taken  another  point, 
which  is  this :  He  has  pointed  c  u<i  if  there  it  a  l«>gal 
estate  outstanding,  which  there  must  be  in  the  repre- 
sentativei  of  the  old  turnpike  trustees,  it  is  difficult 
to  s*y  who  the  holder  of  that  estate  is  a  trustee  for,  and 
therefore  he  seems  to  suggest  that  the  legal  estate  may 
be  or  ought  to  be  held  in  trust  for  the  local  aui^ority. 
But  it  appears  to  me  that  if  the  locU  authority  want 
to  make  out  that  the  legal  estate  is  held  ia 
trost  for  them  the  onus  is  upon  them  to  do  so,  and 
tbey  certainly  have  not  disclwrged  it ;  nor  can  the 
legal  estate  be  said  to  be  outstanding  in  trust  for  the 
public,  as  has  bsen  suggestei  on  behalf  of  the 
respondents,  whatever  that  may  mean.  If  the  legal 
estate  were  outstanding  in  somebody  in  trust  for  the 
public,  all  I  can  say  is  I  cannot  see  how  the  local 
authority  can  be  identified  in  that  relationship  with 
the  public  The  locsl  authority  want  nothing  but 
what  tbey  got  under  section  149,  and  have  got 
nothing  in  them  beyond  wiiat  is  conferred  by  section 
149.  and  how  that  ii  limited  I  have  already  shown. 
Nor  can  it  ba  said  finally  that  the  local  authority  is  in 
po*seision  of  anything  more  than  what  is  vested  in 
them  under  seotion  149 ;  really  ti^e  locsl  authority  is 
ooly  in  possession  of  exao'ly  that  which  was  vested  in 
them  by  virtue  of  section  149,  and  nothing  more  nor 
less. 

It  appears,  therefore,  to  me  that  the  judgment  of 
the  court  below  is  not  correct,  and  that  the  appeal 
must  be  alloired. 

Cozbns-Habdt,   L.J.— I   agree   with   the   views 


which  have  been  expressed,  and  I  have  very  few 
words  to  add. 

It  seems  to  me  the  judgment  under  appeal  can  only 
be  supported  on  the  ground  tbat  everything  acquired 
by  the  turnpik-^  tru^t-es  under  the  deed  of  1828  hes 
vested  m  the  defendants.  I  look  in  vain  to  discover 
any  section  having  tbat  operation  and  eifeot.  The 
only  section  relitd  on  is  seotion  149.  That  section 
fixes  the  subject-matter,  whioh  it  vested  by  reference 
1 3  what  is  required  for  the  ordinary  user  of  a  street  as 
a  street.  It  is  whollv  irrespeotivd  of  the  title  to  the 
stratum  of  the  subsoil  below  c  r  to  tne  air  above.  I 
think  it  has  been  dedded  by  all  the  courts  that 
that  is  the  meaning  of  section  149. 

I  therefore  think  the  appeal  should  be  allowed. 

Solicitors,  Benham  <C?  Meyer  ;  A.  M,  M  Forhei. 
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Kekewich,  J. )  ^""^^  ^• 

In  re  Innbs  &  Co.  (in  Liquidation),  (a.) 

Company —  Conirihaiory  —  Iseae  of  fully^paid  sharei 

wiihoiU    connderation  ^Liahility    of  allottee  ^IJ Or  ^ 

vires. 

Tvfo  venSo's  arranged  to  sell  their  hueineu  andpaten^t 
rights  to  a  company  to  he  formed  for  £6.000,  payable  as 
to  £3,000  tA  cash  and  as  to  £3,000  in  fully  paid  shares. 
By  a  subsequent  agreement,  duly  filed,  the  vendors  pur* 
ported  to  atll  the  said  assets  to  the  company  for  £25,000, 
payable  as  ^i  £3,000  in  cash  and  as  t  *  £22  000  in  fully- 
paid  shareSf  to  be  allotted  to  the  v-ndors  **or  their 
nominees,^'  After  sati'*fying  the  £6.000  payable  to  tte 
vendors  under  the  earlier  arrangement,  the  remaining 
shares  were  allotted  awfully  paid-up  shares  wiihov^  con- 
sideration amongst  six  persons,  three  of  whom  were 
directors  of  the  company.  No  proBpectus  uxu  ever  issued, 
and  there  was  admittedly  no  intention  of  placing  any 
shares  upon  the  public  market. 

Held,  upon  a  claim  by  the  liquidator  of  the  company 
against  the  three  director  aflottees.  that  they  were  liable 
as  coniributories  who  had  paid  nothing  in  respect  of  the 
shares  allotted  to  them. 

This  was  a  summons  ta%en  out  by  the  liquidator  of 
the  ab)ve-named  company  against  four  respondents 
for  a  declaration  that  they  were  severally  liable  as 
C3ntributories  in  respect  of  certain  shares  m  the  said 
company  allotted  to  them  as  fully  paid  up,  or  in  the 
alternative  that  the  respoodents  were  jointly  and 
seveially  liable  to  make  good  the  loss  sustained 
by  the  company  through  the  issue  without  con- 
sideration of  the  shares  in  question. 

The  material  f <*cts  were  as  follows : 

P^ior  to  the  formatim  of  the  company,  B  ibert 
Innes  and  John  Hepburn  Innes  carried  on  business  as 
paint  m«nufacturers,  aod  they  also  owned  a  patent 
for  a  method  of  preventing  corrosion  in  steam 
boilers. 

In  1899  thef  entered  into  an  arrangement  with 
Messrs.  Oockerline,  Samman,  and  Hagemp,  three  of 
the  respondents  to  this  summons,  and  with  three 
other  persons,  whereby  the  property  wss  to  be  sold 
for  £6.000  to  a  company  to  be  formed.  The  £6.000 
was  to  be  psid  as  to  £3,000  in  cash  and  as  to  £3,000 
in  shares. 

On  the  7  th  of  December,  1899,  the  company  was 

(a.)  Reported   by  Alan   0.   Nbsbitt,   Esq., 
Barritter-i^t-Iiaw, 


VoLLI- 


[April  11. 1908.]        THE  WEEKLY  REPORTER. 


379 


High  Oottbt. 


In  bb  Ikxtbs  &  Oo.  (in  Liquidation). 


High  Ooitbt. 


duly  incorporated  and  was  lannohed  as  a  priyate 
companv,  with  a  capital  of  £25,000  ia  2,500  shares  of 
XlOeadb. 

The  only  shareholders  were  the  two  Messrs.  Innes, 
the  Messrs.  Gookerline,  Samman,  and  Hagerap,  and 
the  three  other  persons,  and  the  directors  were  the 
respondents— yiz.,  Robert  lones  and  Messrs.  Cooker- 
line,  Sunman,  and  Hagerup.  The  shares  werA  allotted 
in  manner  followinff:  Messrs.  Oookerline,  Samman, 
and  Hagetnp,  and  the  other  three  persons  first  took  60 
shares  each,  for  which  they  paidincsi^.  This  answered 
for  £3,000.  The  Messrs.  Innesjointlytok  300  shares  as 
part  of  the  purchase-money.  That  anstrerad  for 
another  £3,000.  Of  the  remaining  1,900  shares,  repre- 
senting the  remaining  £19,000,  eaoh  of  the  six  above - 
mentionedpersonsto&300forhis  own  benefit,  while  the 
outstanding  100  shares  were  held  in  suspense  in  joint 
names  for  purposes  of  making  bonus  payments  to 
persons  introducing  business  to  the  company.  No 
prospectus  was  issued,  and  there  was  no  intention  to 
go  to  the  public  with  shares. 

In  pursuance  of  the  above-mentioned  arrangement 
an  a|<roement  dated  the  23rd  of  March,  1900,  wai 
entered  into  between  the  Messrs.  Innes,  as  vMidors,  of 
the  one  part,  and  the  company  of  the  other  part, 
whereby  Messrs.  Innes  purported  to  sell  their  busmess 
and  patent  rights  to  the  company  for  £25,000,  as  to 
£3,000  in  cash,  and  as  to  £22,000  by  the  aQotment  to 
the  Yeudors  or  their  nominees  of  2,200  fi^y-pdd 
shares  in  the  company,  and  this  agreement  was  duly 
reffistered  on  the  28th  of  March,  and  the  shares  were 
duly  allotted  in  the  manner  above  stated.  In 
November,  1901,  the  compsny  went  into  voluntary 
liquidation,  and  in  January,  1902,  the  liquidation 
was  ordered  to  be  continued  under  tiie  supervision  of 
the  court.  The  liquidator  sought  to  mi^e  each  of 
the  respondents  uable  as  a  contributory  for  the 
amount  of  the  fully-paid  shares  which  he  received 
without  payment  therefor.  He  also  daimed  iu  the 
alternative  on  the  ground  of  misfeasance.  No  fraud 
was  imputed  to  the  res^ndents,  and  it  was  agreed 
that  the  daim  for  liability  as  contributories  should 
be  disposed  of  before  the  alternative  daim  was 
opened. 

Oore  Browne^  E.G.,  and  Cozens-Hardy^  for  the 
liquidator. — ^The  consideration  stated  in  the  agree- 
ment was  merdy  illusorv,  and  we  can  therefore 
go  behind  it  whether  it  is  filed  or  not :  In  re  TheatriccU 
Truii{LimiM),  Chapman*$  case,  43  W.  E.  553,  [1895] 
1  Gh.  771.  We  are  not  bound  to  impeach  the  con- 
tract itself.  The  whole  trancaotion  was  uUra  vires 
und«r  the  Companies  Act,  for  the  shares  were  sdlotted 
for  nothing,  and  in  addition  these  persons  were  in  a 
fidndary  relation  to  the  company :  /a  re  Altmda  and 
Tirito  Co.,  36  W.  B.  593,  38  Ob.  D.  415. 

Tdey  also  dted  la  re  Wragg  (LimtUd),  45  W.  B. 
557,  [1897]  1  Oh.  796 ;  In  re  Newman  &  Co,,  43  W.  B. 
483,  [1895J  1  Oh.  674;  In  re  Carriage  Co-operative 
AeeoeiaHon,  33  W.  B.  411,  27  Ob.  D.  322  ;  and  In  re 
Morvah  ComoU  Tin  Mining  Co.,  24  W.  B.  49,  2  Oh. 
D.  1. 

Upjohn,  K.C.f  and  Jeeed,  for  the  respondents. 
— It  is  untrue  to  sajr  that  all  that  the  compaoy 
acquired  was  that  which  came  from  Messrs.  Innes ; 
it  also  acquired  the  capital,  iofluence,  and  experience 
of  the  gentlemen  who  identified  themsdves  with  it ; 
that  was  a  reason  for  the  connderation  stated  in  the 
sgreement  being  more  than  that  agreed  to  be  paid 
for  the  assets  of  Messrs.  Innes.  The  court  wiU  not 
go  bdiind  the  agreement  on  the  mere  question  of 
sufficiency  of  consideration,  and  no  mala  fidee  is 
suggested ;  moreover,  no  one  was  damnified,  because 
everyone  was  a  party  to  the  agreement;  it  was  a 
private  company,  and  the  public  were  not  deceived. 


That  point  was  exactly  covered  by  In  re  Ambrose  Lake 
Tin  and  Copper  Co  ,  28  W.  B.  783, 14  Oh.  D  390. 

Th*y  also  referred  to  In  re  Western  of  Canada  Oil 
itc.,  Co.,  24  W.  B.  165  1  Oh.  D.  115;  In  re  Caerphilly 
Colliery,  25  W.  B.  618  5  Oh.  D.  336 ;  and  Salomon  v. 
Salomon  cfc  Co,  45  W.  B.  193,  [1897]  A.  0.  22. 

Kekewioh,  J.,  stated  the  facts  and  continued :  The 
point  is  a  novel  one,  and  although  S€veral  cases  point 
to  the  condusion  I  hav^i  reaoaed.  they  are  only 
indicitioni  and  not  actual  decisions.  Now,  the^e 
persons  (»'«.,  the  vendors)  made  an  arrangement  (I 
avoid  cdling  it  an  agreement)  with  the  persons  who 
afterwards  controlled  the  company  that  tbe  property 
should  be  sold  for  £6,000,  £3,000  payable  in  cash  and 
£3.000  in  shares ;  the  vendors  fixed  their  own  price  as 
being  the  m%ximu«i  rea tenable  price.  EEaving  done 
that,  they  entered  into  the  agreement  of  the  23rd  of 
March,  1900.  and,  as  I  take  the  evidence,  it  wm 
thought  f  «ir  kud.  convenient  that  the  company  should 
be  made  to  pa?  muoh  more  than  £6,000— vis.,  £25,000 
— for  what  it  acquired,  and  that  no  harm  would  be  done 
if  the  extra  shares  were  allotted  to  the  promoters  for 
their  own  benefit.  Now  this  is  not  a  case  of  moral 
fraud ;  that  is  not  even  sngsested,  but  none  the  less 
it  may  be  a  case  of  **  le^sl  fraud "  or  '<  legal  dis- 
honesty." What  happened  wai  this :  I  take  the  case 
of  Mr.  Oook*'rline  as  a  typicd  case.  He  had  300 
shares  allotted  to  him  for  whidi  he  paid,  and  w«s 
meant  to  pay,  nothing.  Oan  he  now  say,  although  he 
has  paid  nothing,  that  he  can  still  hold  them  P  The 
point  which  really  impresses  me  is  that  the  whole 
agreement  was  a  sham;  everybody  knew  that  per- 
f^y  well,  and  that  the  propertv  was  worth  only 
£6.000,  and  that  the  vendors  could  not  have  got  one 
penny  more  for  it  Yet  for  the  purposes  of  the  formal 
agreement  which  was  put  upon  the  file,  the  £6,000 
was  raised  to  £25,000,  the  object  being  to  put  all  the 
extra  shares  in  the  directors'  control  for  their  own 
benefit.  The  value  had  been  fixed  at  £6,000,  and 
be}  ond  that  there  was  no  value.  Tae  directors  tiiiere- 
fore  koowinglv  paid  a  larger  sum  in  shares  for 
absolntdy  nothing.  In  my  opinion  they  could  no 
more  do  that  than  allot  to  anyone  at  80  or  90  per 
cent.  If  ^ey  cannot  do  that,  you  are  only  reducing 
the  proponiion  to  its  extreme  limit  in  saying  they 
cannot  allot  at  nothing. 

Two  or  three  arguments  j^ut  forward  on  behalf  of 
the  respondents  deserve  notice.  First,  it  is  said  the 
court  will  not  interfere  with  the  estimate  of  the 
vendors  of  property  as  to  its  vdue ;  if  people  choose 
to  be  foolish  enough  to  pay  too  muoh  for  what  thi-y 
buy  still  the  court  will  not  go  behind  the  agreement 
which  fixes  the  price.  The  answer  to  that  is  that  in 
the  present  case  there  never  was  any  estimate  of  value 
except  tiie  £6,000  figure,  and  it  is  absurd  to  treat 
the  agreeiiient  as  fixing  the  price  when  in  fact  it  did 
nothing  of  the  sort.  Furtber,  it  is  sdd  that  everybody 
concur^  in  and  was  a  patty  to  the  agreement,  and 
knowinglv  took  shares  upon  the  footing  of  the  agree- 
ment, and  it  was  never  mtended  to  put  the  shares  on 
the'public  market.  Now  that  is  qutte  true  ;^  no  one 
can  now  deny  it,  and  everybody  is  bound  by  it.  But 
in  the  esses  to  which  I  have  been  referred  we  acts  in 

guestion  have  all  been  acts  irUra  vires  the  company, 
ut,  if  my  view  is  right,  this  allotment  was  wholly 
ultra  vires  the  company,  and  not  posdUe  in  law. 
Then  there  was  the  argument  based  upon  In  re 
Western  of  Canada  Oil,  &c.,  Co.,  where  Mellish, 
L.J.,  says  1  Oh.  D.,  at  p.  128:  "The  shares  in 
quesition  were  not  allotted  in  pursuance  of  any  contract 
made  between  the  directors  and  the  particular  director 
to  whom  the  allotment  was  made,  but  Walker  bdng 
entitled  to  have  paid-up  shares  allotted  dther  to 
himsdf  or   )iis  nominees^  dedred  that  they  should  be 
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allotted  to  particmlar  direoton  as  his  nominees,  and 
they  were  aooordiogly  so  allotted."  Bat  that  upon 
the  facts  was  not  at  all  the  case  I  have  to  deal  with ; 
here  they  were  allotted  to  the  directors  on  the 
nomirAtion  of  the  vendors,  who  were  not  really  them- 
Bi'lves  entitled  to  them.  Upon  the  whole,  therefore, 
althoQgh  there  may  be  in  words  some  diffioolby  in 
goiog  behind  the  formal  agreement  (which  is  not 
sought  to  be  set  a^ide).  yet  I  think,  haviog  regar  1  to 
the  evidence,  that  I  ougbt  to  say  that  what  was  done 
was  done  in  piirauance  of  the  arraogement,  and  not  of 
tbe  agreement,  wbich  was  merely  a  colourable  agree- 
ment, and  that  I  am  bound  to  make  these  three 
gentlemen  (only  three  are  before  me,  f  r  the  respoodeut 
Bobert  Innes  cannot  be  made  liabl**)  liable  as  con- 
tributories  who  have  paid  nothing  upon  their  shares 
for  the  full  amount  remaining  ^mpaid  thereon. 
Declaration  accordingly. 

Solicitors,  Burn  t&  Berridge;  F.  W.  mil. 


Nov.  29. 


Chan.  Div.  ) 
Byrne,  J.   J 

In  re  Thk  Lord  Mayor  op  Sheffield  and  the 
Trustees  of  St.  William  a  Roman  Catholic 
Chapel  and  Schools,  Sheffield,  (a.) 

Charity — Bonutn  Catholic  schoot—Sale  with  the  consent 
of  *' bishop /or  the  time  being** — Peraom  **  abiolttttly 
entitled** — Charity  Commiasionera— Lands  Clauses 
Consolidation  Act,  1845,  «.  69— Charitable  Trusts 
Ad,  1853. 

Trustees  of  buildings  used  as  a  Roman  Catholic  school 
who  have  power ,  with  the  consent  of  the  Jl'imnn  Catholic 
bishop  of  the  diocese  for  the  time  being  f.osell  the  premises 
and  give  receipt  for  purchase-money  ^  are  persons  •*  abso- 
lutely entitled'*  under  the  Lands  Clauses  Consolidation 
Act,  1845,  8.  69,  to  receim  jmyment  out  of  the  purchase- 
money  for  stich  premises  paid  into  court  under  the  said 
Act;  and  the  consent  of  the  Charity  Commissvmers  to 
such  payment  out  is  not  required. 

Petition. 

THis  was  a  petition  bv  the  trustees  of  St.  Williifn*s 
Soman  Catholic  Chapel  and  School,  Sheffield,  for  the 
piyment  out  to  them  as  persons  '*  absolutely 
entitled "  under  section  69  of  the  Land  Clauses  Act, 
1845,  of  the  sum  of  £1,500,  being  the  purchase  price 
of  certain  leasehold  premises  conaistioff  of  a  school- 
house  and  premises  conveyed  by  an  indenture  dated 
the  8th  of  October,  1902,  to  the  Corporation  of 
Sheffield,  and  of  which  th«)  said  purchase-money  had 
been  psid  into  court  by  the  said  corpora4on  on  the 
drd  of  October,  1902. 

The  petition  was  only  served  on  the  Sheffield  Cor- 
poration. 

The  facts  of  the  case  were  as  follcvs  :  By  an  inden- 
ture bearing  date  the  16th  of  April,  1863,  the  said 
leasehold  premises  were  convejed  to  the  said  trustees 
to  hold  for  the  residue  of  a  term  of  800  5  ears  created 
in  1720  upon  trust  to  peradt  the  schoolhouse  to  be 
used  ai  a  residence  for  a  schoolmaster  or  school- 
mistress, or  both,  and  to  be  further  U9ed  as  a  week-day 
school  ifor  Boman  Catholic  children  as  therein  men- 
tioned, with  power  wi'h  the  consent  of  the  Boman 
Catholic  bishop  of  the  diocese  in  which  the  district 
was  situate  for  the  time  being,  to  sell  the  said 
premises  or  any  part  thereof,  and  to  give  a  lull 
discharge  for  the  purchase-money. 

The  Corporation  of  the  City  of  Sheffield,  acting  as 
the  urban  district  council  of  the  said  dty,  under  the 


powers  oonferred  on  them  by  the  Working  Classes 
Act,  1890,  the  Local  Qovernment  B  >ard  Provisional 
Orders  Confirmation  (Housing  of  the  Working  Classes) 
Acts,  1894  and  (No.  2)  1898,  and  the  Land  Clauses 
Consolidation  Act,  1845,  had  agreed  to  purchase  the 
premises  for  the  sum  above  mentioned,  such  sum  to 
indude  aU  daims  for  compensation,  for  loss,  injury, 
or  dam^g^,  and  the  sum  had  been  duly  asseseed  under 
the  Land  Clauses  Consolidation  Act. 

Kenyon  Parker,  for  the  trustees. — ^The  trustees  are 
persons  "absolutely  entitlf'd"  to  the  money  within 
the  meaning  of  the  Land  Clauses  Consolidation  Act, 
and  are  therefore  entitled  to- receive  the  money,  which 
they  require  for  the  purpose  of  their  trusts.  No 
consent  of  the  Charity  Commissioners  is  probably 
mc<ts»ary  under  the  Charitable  Trusts  Act,  1853 :  In 
re  Spurstowe's  Charity,  22  W.  B.  566,  L.  B.  18  Bq. 
279  ;  In  re  Hobson's  TrusU,  26  W.  B.  470,  7  Ch.  D. 
708.  A  doubt,  however,  exists  on  the  matter 
because  of  the  decision  in  In  re  Smith,  37  W.  B.  199, 
40  Ch.  D.  386. 

B.  J.  Parker,  for  the  corporation. 

Tudor  on  Charitable  Trusts  (3rd  ed.),  pp.  281-282, 
was  also  referred  to  in  the  argument,  and  Btbnb,  J., 
referred  to  Bourchier-Chilcott*s  Administration  of 
Charities  (2Qd  ed.),  p.  26. 

Byrne,  J. — In  his  decision  of  In  re  Morgan,  48 
W.  B.  670,  [1900]  2  Ch.  474,  Stirling,  J.,  pointed 
out  that  /;/  re  Hobson*s  Truvts  haf  not  been  overruled. 
It  is  therefore  a  binding  authority.  It  follows  that 
the  petitioners  are  absolutely  entitled,  and  the 
consent  of  the  Charity  Commiisioners  is  not  required 
under  the  Charitable  Trusts  Act.  I  will  make  the 
order. 

Solicitors,  Geare  &  Pease,  for  Wdhed:  Sons,  Sheffield  ; 
Bichard  F.  <€;  C.  L.  Smith,  for  the  Town  Clerk  of 
Sheffield. 


Chan.  Div.  I 
Farwell,  J.  j 


Jan.  15. 


(a.)  Beported  by  J,  Abthur  P&ioe,  Esq.,  Barrister- 
at-Law. 


Leeds    Fobgb    Co.    (Limited)     v.     DsiaHTON's 
Patent  Flue  and  Tube  Co.  (Ldcitsd}.  (a.) 

Practice^Costs — Court  of  Appeal — Witness  not  oalM 
-^Taxing-master's  discretion— B.  S.  C,  1883,  ord.  58, 
r.  4;  ord.  65,  r.  27(29). 

Where  special  leave  to  adduce  certain  evidence  before 
the  Court  of  Appeal  had  not  been  obtained,  and  a  witness 
who  vfos  present  to  give  this  evidence  was  not  called  upon, 
the  taxing-master  held  that  he  had  discretion  undtr 
B,  5.  C,  1883,  orcf.  65,  r.  27  (29),  to  allota  the  costs 
of  this  witness. 

Held,  thai  there  was  nothing  on  which  the  taxing- 
master  could  exercise  his  discretion,  and  thai  the  costs  of 
the  vntness  should  be  disallowed. 

Summons. 

Thia  was  au  application  on  behalf  of  the  plaintiffii 
ia  the  action  to  vary  the  taxing-master's  oertificate. 
The  action  originally  came  on  before  Coaens-Hardy, 
J.,  and  was  decided  in  favour  of  the  plaintiffs,  bnt 
this  decision  was  afterwards  reversed  in  the  Court  of 
AppeflJ,  and  the  plaintiffs  were  ordered  to  pay  the 
defendant's  costs  in  the  court  below  as  well  as  in  the 
Court  of  Appeal. 

The  plaintiffi  objected  to  pay  certain  items  on 
taxation,  bnt  the  master  on  consideration  overruled 
th^ir  objections  and  made  his  oertificateL 


(a.)  Beported  by  J.  H.  Dayies,  Bsq.,  Barrister* 
at-Law. 
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The  raeient  lummons  to  review  the  taxation  was 
then  taken  out  by  the  plaintifb,  who  objected  to  two 
items  only — viz.,  the  sam  allowed  for  the  counsel's 
view  of  the  defendant's  works,  and  the  allowance  to 
Mr.  J.  C,  a  witness  who  had  attended  the  Court  of 
Appeal  to  give  evidence,  but  who  was  not  called. 

As  to  the  eounsel's  view,  the  taxtng-mast'^r  stated, 
applying  the  amended  sub-rule  29,  ord.  65,  r.  27, 
that  the  expense  was  properly  incurred. 

As  to  the  second  item  it  appeared  that  the  defend- 
ants had  obtained  leave  to  adduce  in  evidence  two 
sections  of  flues  made  by  J.  Brov^n  &  Go.  (Limited) 
but  they  did  not  apply  for  leave  to  adduce  in  evidence 
a  section  of  flue  made  by  Messrs.  0.  D.  Holmes  &  Oo., 
and  no  evidence  was  siven  on  that  point.  Mr. 
J.  G.  was  the  witness  defendants  had  intended  to  Cidl 
on  the  latter  flue. 

The  taxing-master  held  that  the  allowance  was 
reasonable  andproper,  and  on  the  authority  of  Oliver 
V.  Bobina,  43  W.  B.  137,  considered  that  the  court 
would  not  in  a  matter  of  this  kind  interfere  with  his 
discretion. 

A.  J,  Walter,  for  the  plaintiff. 

T,  TerreU,  K,C,,  andJ.  0,  Graham,  for  defendaats. 

Fabwxll,  J.,  held  that  the  first  item  allowed, 
although  undoubtedly  unusual,  was  stid  a  matter  for 
the  taxing-master's  discretion.  Tne  second  item 
raised  a  rather  novel  point.  Tois  was  not  a  case  in  a 
court  of  first  instance,  where  the  taxing-master 
held  that  the  litigant  was  justified  in  bringiog 
a  witness  to  court  although  he  wai  not  oalied. 
This  was  a  case  of  further  evidence  in  the  Oourt  of 
Appeal  No  special  leave  had  been  obtdined  by  the 
defendants  under  ord.  58,  r.  4,  to  adduce  the 
evidence  of  J.  0.,  and  the  witness  was  not  called. 
There  wa<i  nothing  on  which  the  taxing-master  could 
exercise  his  judgment.  He  must  disallow  the  costs 
of  that  particular  witness. 

The  result  was  that  the  application  succeeded  as  to 
the  latter  point  but  failed  ai  to  the  first  item. 

Solicitors  for  plaiotiff,  Vincent  &  Vincent,  for  Day  & 
Yevjdaie,  Leeds. 

Solicitors  for  defendants,  Harrison  tUc  Daoies,  lot 
Carter,  Bumaden,  &  Carter,  Leeds. 


Chan.  Div.   ( 
Buckley,  J.  ) 


Dec.  11,  16. 


Toller  v.  Spiers  &  Pond,  (a.) 

Factory — Tiao  separate  factories  in  one  building — 
Common  owner —  Works  required  for  protection  from 
fire  of  both  factories — Right  of  entry  of  oufner  to 
execute  works — Validity  of  notice — *' Tenement 
factory  " — **  Power  supplied  " — Factory  and  Workshop 
Act,  1901  (I  Ed.  7.  c.  22),  ss.  14  (2)  (7) ;  149  (1). 

Separate  fctctories  within  the  same  building  do  not 
together  canstitute  a  tenement  factory  within  section  149 
{I)  of  the  Fact'>ry  and  Workshop  Act,  1901,  unless  the 
mechanical  power  which  is  supplied  to  them  is  supplied 
from  a  common  source. 

Where  two  separate  fadtories  in  the  same  building 
which  do  not  together  constitute  a  tenement  factory  have 
a  common  owner,  tlhe  owner  has  no  right  under  section  14 
of  that  Act,  as  against  the  occupier  of  one  factory,  to 
enter  on  that  factory  to  do  works  which  are  reasonably 
required  for  the  protection  from  fire  of  the  other  factory, 
by  reason  of  the  fact  that  iwrks  are  also  reasonably 

(a.)  Beported  by  H.  L.  Ormi8TON>  Esq.,  Barrister* 
at-Law. 


required  for  the  protection  of  the  factory  on  which  he 
proposes  to  enter,  even  though  such  works  are  the  same 
{or  nearly  the  same)  for  both  factories, 

A  building  contained  two  separate  factor  is,  each 
supplying  its  own  mechanical  power.  The  local  authority, 
purporting  to  aci  under  section  14  (2)  of  the  Act,  served 
on  the  owner  of  the  builiing  a  notice  requiring  him  to 
construct  certain  works  for  the  protection  from  fire  of  the 
two  factories  jointly 

Ilcld,  that  the  notices  was  invalid,  because  {i)  the  two 
factories  did  not  constitute  a  tenement  factory,  and  Wf  re 
not,  therefore,  one  factory  within  section  14  (2) ;  aii/1  (2) 
it  did  net  specify  what  works  were  required  for  the 
protection  of  both  factories  considered  separately. 

Held,  consequently,  that  the  owner  had  no  power,  as 
against  the  occupier  of  one  factory,  to  enter  his  premises  to 
execute  works  required  for  the  protection  of  the  other 
factory. 

Action  with  witnesses. 

In  this  action  the  plaintiff  was  the  owner,  within  the 
meaning  of  the  Factory  Act«,  of  a  large  building  sitaate 
in  Upper  Thames-street,  of  which  the  lov^er  part — 
that  is  to  say,  from  the  basement  to  the  fourth  floor 
(with  the  exception  of  the  second  floor),  was  in  the 
occupation  of  the  defendants  and  constituted  one 
factory  (hereinafter  called  factory  A),  while  the  fifth 
to  the  seventh  floors  ooostituted  another  factory  (here- 
inafter called  factory  B),  and  were  in  the  oooupation 
of  Messrs.  Far  wig.  Each  factory  supplied  its  o«7n 
mechanical  power.  The  only  staircases  in  the  build- 
ing were  at  the  northern  end. 

The  London  Oounty  Council,  as  the  authority 
empowered  by  the  Factory  Acts  to  deal  with  such 
cases,  were  advised  that  if  a  fire  broke  out  in  the 
middle  of  the  building  the  southern  end  might  be 
cut  off  from  means  of  ei  cape.  The  council  had  no 
power  to  interfere  with  the  second  floor,  because  it  was 
not  a  factory.  The  scheme,  therefore,  which  they 
adopted  was  the  construction  of  a  staircase  at  the 
southern  end,  commencing  at  the  third  floor, 
going  up  to  the  top  floor,  and  communicating  with 
the  intermediate  floors. 

On  the  13th  of  December,  1900,  they  swed  a 
certain  notice  under  the  Act  which  was  then  in  force. 
This  was  now  immaterial,  except  so  far  as  it  was  in- 
corporated into  a  later  notice.  An  arbitration  took 
place  between  the  council  and  the  plaintiff,  which 
resulted  in  an  award  of  the  4th  of  Bferoh,  1902. 

In  the  interval  the  Factory  and  Workshop  Act, 
1901,  had  been  passed,  and  the  award  was  made 
under  that  Act,  wliich  is  the  Act  now  in  force.  In 
substance  the  award  found  that  the  building 
as  a  whole  was  not  provided  with  such  means  of 
escape  in  case  of  fire  as  could  reasonably  be  required ; 
that  the  building  contained  two  factories  (A  and  B), 
and  tiiat  the  second  fioor  was  not  a  factory.  It  then 
found  tiiat  certain  staircases  which  had  been  proposed 
could  not  be  reasonably  required, .  because  the 
occupiers  of  the  second  fioor  did  not  consent,  and 
further  awarded  that  the  notice  which  the  coundl 
had  served  should  be  amended  so  as  to  include  the 
construction  of  the  staircase  above  described. 

Consequent  upon  that  the  council  on  the  10th  of 
July,  1902,  served  an  amended  notice  reciting  the 
award,  showing  that  it  referred  to  the  building  as  a 
whole,  and  requiring  the  construction  of  tbat  stair- 
case. Upon  tne  question  whether  the  staircese  in 
question  wis  reasonably  required  for  the  protection 
of  factories  A  and  B,  or  one  and  which  of  them,  the 
relevant  words  of  the  award  were  these:  **1  find 
that  a  suitable  staircase  (describing  it)  communicating 
with  each  fioor  of  the  building  intermediate  between 
the  third  and  seventh  would  materially  diminish  the 
risk  of  injury  or  loss  of  life  in  case  of  a  fire  breaking 
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out  in  any  of  the  upper  floors  of  the  boildingy  and 
would  be  reasonable  required.'* 

The  question  to  be  determioed  in  the  action  W4S 
whether  the  plaintiff  was  entitled  to  compel  the 
defendants  to  allow  him  to  enter  upon  their  demised 
premises  for  the  purpose  of  executing  the  works 
described  in  the  notice  of  the  10th  of  July,  1902. 

Astbury,  K,C,,  and  R,  J.  Parker  for  the  plaintiff. — 
The  owner  has  power  t>  enter  on  the  premises 
demised  to  the  defendaats :  Factory  and  Workshop 
Ac%  1901,  s.  14  (2).  All  the  provisiocs  of  that  section 
have  been  complied  with.  Ttie  two  factories  together 
oonstitute  a  tenement  factory  within  section  149  (1^, 
and  a  tenement  factory  is  one  factory :  section  14  (7). 
The  notice,  therefore,  relating  to  the  building  as  a 
whole,  which  has  been  served  on  the  owner,  is  a  good 
notice.  The  definition  of  a  factory  contained  in 
section  149  (1)  is  snfficiently  wide  to  include  a  separate 
building  and  a  floor  in  a  larger  building.  Some 
mesniog  must  be  given  to  the  word  '* separate"  in 
the  definition  of  a  tenemeot  factory,  and  a  separate 
factory  is  a  factory  which  is  in  a  building  where  there 
are  other  factories.  A  tenement  factory  is,  therefore, 
a  building  in  which  there  are  two  or  more  separate 
factories.  Provided  that  mechudcal  power  is  "  used,*' 
it  if  immaterial  from  what  source  it  is  ''supplied." 
[BiTOKLBT,  J.— The  words  '*  where  mechanical  power 
is  supplied "  in  the  definition  of  a  tenement  factory 
are  redundant,  unless  the/  mean  '*  supplied  in  a 
particular  manner "  ;  and  that  manner  can  only  be 
"  from  a  common  source  '*]  Eren  if  the  two  factories 
do  not  together  constitute  a  tenement  factory,  the 
award  finde ,  and  if  it  does  not,  we  are  in  a  position  to 
prove  that  the  staircase  is  reasonably  necessary  for 
the  protection  of  both  factories;  the  notice  to  the 
plaintiff  is  therefore  sood  on  tha«  ground,  and  he  has 
power  to  enter  on  botti  factories  to  construct  it.  They 
called  evidence  to  show  that  the  staircase  was  reason- 
ably necessary  for  the  protection  of  both  factories. 

BuckmcuteTj  KX,^  and  A,  C.  Clattsont  for  the 
defendants.— Tne  plaintiff  has  n  i  right,  apart  from 
section  14,  to  trespass  on  our  factory  to  carry  out 
works.  The  two  factories  are  not  a  tenement  factory. 
The  notioe  served  by  the  London  County  Oouncil  is 
therefore  bad.  They  ought  to  have  considered  what 
steps  were  necessary  for  the  protection  of  each  factory 
separately,  and  served  a  notice  on  the  owner  in 
respect  of  each.  All  the  subsequent  proceedings, 
being  based  on  a  bad  notice,  are  ineffective.  It  is  not 
snffidflot  to  prove  now  that  the  council  considers  that 
the  work  is  reasonably  necessary  for  the  protection  of 
each  factory  considOTed  separatdy. 

As&niry,  K,C ,  in  reply,— The  Act  dors  not  require 
a  separate  notioe  to  be  served  on  the  owner  in 
respect  of  each  factory.  Provided  tbat  the  staircase 
is  required  for  the  protection  of  both  factories,  it  is 
immaterial  that  it  is  more  necessary  for  the  one  than 
for  the  other.  With  regard  to  what  is  reasonably 
necessary,  the  only  persons  who  have  a  locus  standi 
are  the  local  authority  and  the  owner.  The  owner  is 
compellable  to  carry  out  the  avard,  notwithstanding 
any  agreement  with  the  occupier.  The  plaintiff,  as 
the  owner  of  the  whole  building,  is  entitled  to  waive 
any  informality  in  the  notice. 

London  County  Council  v.  Levji$,  69  L.  J.  Q.  B.  277, 
48  W.  B.  Dig.  64,  and  London  County  Council  v.  Brass^ 
17  Times  L.  B.  604,  were  referred  to. 

BuCKLKT,  J.,  in  giving  judgment,  said:  The 
defendants  say  that  the  plaintiff  has  not  the  right 
adversely  to  them  to  enter  upon  their  demised 
p-  emises  to  execute  that  work.  The  plaiotiff  asserts 
that  he  has.  This  is  the  question  to  be  determined. 
It  is  dear  that  the  plaintuf  has  no  such  right  unless 


the  statute  gives  it  to  him.  Thus  the  question  is 
whether  the  statute  gives  it  him.  Upon  this  the 
first  material  inquiry  is  whether  the  two  factories 
(factory  A  and  factory  B)  oonstitute  wbat  the 
Factory  and  Worksh<n>  Act,  1901 «  calls  a  "tenement 
factory  '*  so  as  to  be  deemed  one  factory.  By  section 
14  (7)  of  that  Act  it  is  provided  that  for  the  purposes 
of  that  section  the  whole  of  a  tenement  factory  shall 
be  deemed  to  be  one  factory.  Section  149  deflnes  a  . 
taaement  factory.  I  do  not  read  the  definition  at 
length.  To  ascertain  whether  factories  A  and  B  are 
a  tenement  factory  or  not,  I  must  first  see  whether 
they  are  in  one  building.  The  answer  is  in  the 
affirmative.  Then  is  each  of  them  in  law  a  separate 
factory?  I  think  it  is.  A  factory,  textile  or  non- 
textile,  is  defined  in  the  earlier  part  of  the  same 
section,  and  means  premises  wherein  mechanical 
power  is  used  for  some  purpose  as  there  defined. 
But  is  this  a  factory  where  mechanical  power  is 
''supplied  to  different  parts  of  the  same  building 
occupied  by  different  persons  '*  P  I  think  plainly 
it  is  not  Those  words  obviously  do  not  mean 
simply  a  factory  where  mechanical  power  is  used. 
That  is  already  involved  in  the  word  <<  factory." 
They  point  not  to  the  user,  but  to  the  "supply" 
of  mechanical  power  to  different  parts  of  the  same 
building — a  supply,  for  instance,  by  the  occupier 
of  the  one  factory  to  the  occupier  of  the  other  factory, 
or  a  supply  to  both  from  some  external  source  by  a 
third  person,  including  and  perh%ps  meaning  tbe 
person  of  whom  tiie  tenement  is  held.  The  owner  of 
a  tenement  factory,  whether  he  is  an  oocnpii-r 
or  not,  is  responsible  for  man^  matters  relating  to 
the  factory  instead  of  the  occupier,  including  matters 
relating  to  machinery :  see  section  87.  Every  factory 
is  one  which  uses  medhanicsl  power,  and  the  words 
"  where  mechanical  power  is  supplied,"  &'j.,  cannot 
mean  to  repeat  sometiiin^  whidi  is  already  imported 
bv  the  use  of  the  word  "  factory."  Moreover,  the 
verb  is  not ''  used,"  but "  supplied,"  meaning,  I  think, 
''taken  by  the  factory  occupier  from  a  source  of 
supp'y  external  to  himself."  The  factories  A  and  B 
in  the  present  case  are,  so  to  speak,  self-oontained 
factories.  Each  factory  occupier  produces  his  own 
mecbanical  power  by  arrangements  within  his  own 
factory.  Factories  A  and  B  are,  in  my  judgment, 
for  all  purposes  of  the  Act  separate  factories,  and  do 
not  constitute  a  tenement  factory.  It  results  that  the 
council  here  have  to  do  with  two  separate  factories. 

I  look  next  to  see  what  powers  the  statute  gives  to 
the  owner  of  factory  A,  as  against  the  occupier  of 
factory  A,  to  require  the  latter  to  allow  the  former  to 
eater  upon  his  premises  to  do  works.  Tne  only  right 
is  under  section  14  (2)  of  the  Act  of  1901.  Let  me 
take  four  cases,  assuming  that  in  each  case  there 
is  a  common  owner  of  A  and  B.  First  sup- 
pose that  A  is  not  a  factory  at  all,  but  that  B, 
the  factory  above,  is  in  danger  of  fire,  and 
that  the  council  think  it  reasonably  necessary 
to  m«ke  a  staircase  through  A  for  the  protection  of 
B.  It  is  plain  that  the  owner  has  no  power  to  do 
anything  of  the  kind  as  against  the  occupier  of  A. 
In  that  case  A  is  not  within  the  Act  at  all.  Tuis  has, 
in  fast,  been  decided  in  London  County  Council  v. 
Lewis.  It  is  exactly  what  has  occurred  here  with 
reference  to  the  second  floor  of  this  building. 
Secondly,  suppose  that  A  is  a  factory  but  is  effectoally 
provided,  so  far  as  it  is  concernei,  with  means  of 
escape  in  case  of  fire,  but  that  B  is  not  so  provided.  Is 
there  anything  in  the  Act  to  enable  the  owner  of  factory 
A  to  enter,  as  against  the  occupier  of  factory  A,  to  do 
works  for  the  benefit  of  factory  B  P  In  my  judgment 
there  is  not.  This  seems  to  be  involved  in  London 
County  Council  v»  Brass,  although  the  report  is  not 
very  dear.    The  effisot  of  section  14  (2)  is,  in  my 
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jadgmeDt,  that  the  owner  of  the  factory  which  is  ia 
danger  cau  be  required  to  carry  out  works  for  the 
protection  o(  the  factory  which  is  in  danger,  aad  that 
the  owner  of  that  factory  has  power  to  execate  works 
BO  reasonably  required  '*  notwithstanding  any  agree- 
ment with  the  ocoapvr  '  of  that  factory.  The 
Btatnte  gives  him»  as  against  his  tenant,  the  right 
to  enter  and  do  works  reqaired  in  respect  of  the 
property  indaded  in  the  demise,  bat  it  gives  him  no 
other  rights.  Whether  the  works  are  **  reasonably 
reqaired"  or  not,  is  to  be  determined  in  manner 
directed  by  the  statute.  I  maj  pauie  here  to  say 
that  a  point  was  raised  that  the  oocapter  was  not 
present  when  the  award  was  made,  and  is  not,  thera- 
fore,  bound  by  the  award.  This,  I  think,  is  a  false 
point.  The  machinery  of  the  Act  is  to  provide 
statutory  means  for  determining  what  are  the  means 
of  escape  rea^nably  r»>qairea.  Th«t  ma')hinery 
includes  an  arbitration  between  tho  o  mucil  and  the 
owoer.  When  the  machinery  of  the  Act  has  been 
honeidy  used,  and  tbe  means  of  escape  reasonably 
required  has  been  ascertained,  the  statute  gires  the 
owner,  as  against  the  ocoupier,  the  right  to  eoter  and 
do  thoie  works.  But,  thirdly,  suppose  both  factories 
are  unsafe,  has  the  owner  of  botto,  as  against  the 
occupier  of  one  of  them — eg.,  factory  A— any  right 
to  enter  and  execute  works  for  the  protection  of 
factory  B  by  reason  of  the  fact,  which  is  here 
assumed,  that  works  are  also  reasonably  required  for 
factory  A  P  I  think  not.  The  only  right,  as  against 
the  occupier  of  factory  A,  is  to  eater  and  do  works 
for  the  pn>tection  of  factory  A.  The  existence  of 
that  right  does  not  carry  wiUi  it  the  further  right  at 
the  same  time  to  do  further  or  other  or  any  works  for 
the  benefit  of  factory  B.  Lastly,  suppose  that  works 
which  are  (or  to  a  large  extent  are)  the  same  for  both 
are  reasonably  required  for  the  benefit  of  both  A  and 
B,  is  the  owner  entitled  to  enter  on  the  occupier  of 
A  BO  execute  a  work  which  wdl  be  available  for  both 
by  opening  an  escape  for  persons  in  A  through  B  and 
lor  persons  in  B  through  A.  I  think  not.  The  only 
openfttion  of  the  statute  is  that  it  is  no  trespass  for  the 
owner  of  A  to  enter  against  the  occupier  of  A  to  do 
works  for  the  benefit  of  A.  It  gives  no  power  to  open 
through  A  an  exit  for  persons  in  B.  Those  persons  in 
passing  through  A  would  be  trespassers.  The  statute 
does  not  render  this  not  a  trespass. 

With  these  observations  upon  the  scope  of  the  Act  I 
pass  to  that  which  the  London  Ck>Qnty  Oouucil  have 
done,  [flis  h  rdship  then  stated  the  facts  as  to  the  award 
and  notices,  and  continued :]  It  seems  to  me  that  in 
the  acts  thus  dooe  the  council  can  only  haye  pro- 
ceeded legally  under  the  Act  if  the  fact  were  (as  in 
my  judgment  it  is  not)  that  the  buildiog  in  question 
is  a  tenement  factory,  and  is  therefore  to  be  deemed 
one  factory.  They  have  never  taken  upon  themselyes  to 
asoertain  and  have  never  given  any  notice  based  upon 
any  conclusion  as  to  what  is  necessary  for  the  protec* 
tion  of  factory  A  as  a  separate  faot3ry.  Treating  A 
and  B  together  they  arrive  at  certain  conclusions  with 
regard  to  a  work  which  will  benefit  both,  and  will  do 
so  by  opening  to  e<ch  a  means  of  escape  through  tbe 
premises  of  the  other.  What  coodusion  they  would 
Lave  arrived  at  if  they  had  considered  A  alone,  and 
[or]  upon  the  footing  that  they  could  not  give  each  a 
right  of  escape  through  the  prendses  of  the  other  I 
find  myself  quite  noable  to  say.  They  migbt,  for 
instance,  have  recommended  simply  as  regards  factory 
A  that  tiie  skids  or  floor  openings  between  the  third 
and  fourth  floors  should  be  closed,  and  a  staircase 
oonBtructed  at  the  southern  end  giving  communica- 
tion between  the  third  and  fourth  floors.  In  the  case 
of  a  fire  in  either  of  those  two  floors  there  would  then 
have  been  the  means  to  reach  the  staircase  at  the 
northern  end  by  going  up  or  down,  as  the  case  might 


be,  to  the  other  of  them  and  passing  to  the  northern 
end  of  the  building  I  only  give  thU  as  an  illustra- 
tion. The  point  is  that  the  works  reasonably  required 
for  factory  A,  if  that  factory  alone  had  to  be  con- 
sidered, have  not  been  taken  into  considerati  )a  by 
tbe  oouncU,  and  they  have  not  given  any  notice  to  do 
works  other  than  works  for  the  beaefic  of  factories  A 
and  B  considered  jointly,  and  the  works  specified  are 
worki  which  would  give  to  each  a  means  of  escape 
through  the  premises  of  the  other.  Under  section  14 
(2)  of  the  Act  of  1901  it  was  the  duty  of  the 
couocil,  I  think,  to  serve  on  the  owner  of 
factory  A  a  notice  in  writing  specifying  th<)  measure 
necessary  for  providing  means  of  escape  reason- 
ably required  for  persons  in  factory  A.  Tbe  owner, 
as  agaiost  the  occupier  of  factory  A,  would  have  been 
entided  to  enter  and  do  those  works.  Bat,  as  it 
seems  to  me,  tbe  proceedings  waich  have  been  taken 
in  respect  of  the  two  factories  jointly  have  been 
wrongly  taken  and  are  inefiEectual,  and  the  works 
reqaired  are,  for  the  reasons  I  have  stated,  inadmis- 
sible. To  support  this  action  it  is  necessary  to  find 
in  the  Act  a  provision  that  two  factories  wmoh  have 
a  common  owner  shall  for  the  purposes  of  section  14 
be  deem^  d  to  be  one  factory.  There  is  no  sach  pro- 
vision in  the  Act.  I  have  thus  decided  simply  the 
question  of  law  (an  important  one,  ho  doubt)  which 
arises  upon  the  coLstruction  of  this  statute.  What 
has  been  the  particular  cause  of  friction  between  the 
plaintiff  and  defendants  I  do  not  know.  It  is  not 
material  to  anything  which  I  have  to  decide.  I  think 
that  the  plaintiff  is  wrong  in  contending  that  he  has 
against  the  defendants  a  legal  right  to  enter  and  do 
these  works.  This  is  tbe  whole  question  involved  in 
tbe  action.  On  this  question  the  plaintiff,  in  my 
judgment,  is  wrong.    I  dismiss  the  action,  with  costs. 

Solicitors,  PeaJee,  Bird,  Collins,  &  Co. ;    Linklaler, 
Addison,  Brown,  &  Jones* 


Nov.  14. 
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Beddingtox  and  Another  v.  Battmann  and 
Anotheb.  (a.) 
Power— Appoifdment^ Settled  land— Lease  by  appointor 

after  exercise  of  power  by  will— Lease  with  premium 

— "  Capital  money  ''—WilU  Act,  1837  (1  Vict,  c.  26), 

ss.  24.  21— Settled  Land  Ad,  1882  (46  <fc  46  Vict  c. 

38),  s.  22    sub-section  5  —  SeUled  Land  Act,   1884 

47  &  48  Vict.  c.  18),  s.  4. 

Real  edate  was  settled  for  A,  H.  B,  for  his  life,  and 
after  his  death  for  his  children  as  he  should  by  will 
appoint,  and  in  default  of  appointment  for  his  children 
generally  as  therein  provided,  A.  H.  B,  appointtd  part 
of  the  estate  to  one  son  and  part  to  another,  and  afttr- 
wards  granted  leases  under  the  Settled  Land  Act,  1882, 
of  parts  of  the  appointed  property  and  received  large 
premiums,  which  were  paid  to  trustees  of  the  settlement 
and  invested. 

Held,  tfiat  the  appointments  did  not  include  the 
premiums,  for  the  will  of  A.  H.  B.  showed  no  intention 
of  dealing  with  them,  and  therefore  they  went  as  in 
default  of  appointment  under  the  settlement. 

Decision  of  the  Oourt  of  Appeal  (sub.  nom.  Beddiog- 
ton  V  Beddington,  In  re  Mosee,  [1902]  1  Ch.  100, 
50  W.  R  Dig.  131)  affirmed. 

Gale  V.  Gale,  4  W.  R,  277,  21  Beav.  349,  approved, 

(a.)  Beported  by  0.  H.  Gkafton,  Esq.,  Barrister- 
at-Law. 
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Henry  Moses,  bv  his  will  m«de  in  M ftroh,  1873, 
devised  t)  trosteas  his  freehold  estate  upon  trnst  for 
hi  I  83n,  A.  H.  Beddington,  for  his  life,  and  after  his 
death  for  aU  and  every  the  child  and  ohUdren  of  A«  H 
Beddington.  or  for  any  one  or  m<3re  ezolnsively  of  the 
others  of  them,  and  for  tnoh  estates,  interests,  and  in 
sac^  shares^  and  proportions,  manner  and  form,  as 
A.  H.  Beddinffton  shoold  by  his  will  appoint,  and  in 
default  of  suoh  appointment,  and  so  for  ai  the  same 
should  not  extend,  for  all  his  children,  who  bdag 
sons  should  attain  twenty-one,  or  being  dtughters 
should  attain  that  age  or  marry,  as  tenants  in  common 
in  oertaia  shares  as  therein  provided. 

H.  M  >8ss  died  in  1875,  and  A.  H.  Beddington  made 
a  will  iu  1892  by  which  he  appointed  part  of  the 
estate  to  one  of  his  sons,  and  part  to  another. 

In  1895  A.  H.  Beddington  granted  leases  under  the 
Settled  Land  Act,  1882,  of  parts  of  the  appTiuted 
property  and  received  large  premiums  which  ware 
paid  to  the  trustees  of  the  will  of  H.  MEoses  and 
iQvested  by  them. 
A.  H.  Beddington  died  in  Jane,  1900. 
It  was  held  by  the  Court  of  Appeal  that  the 
appointments  did  nit  include  the  premiums,  that  the 
will  of  A.  H.  Beddin^^ton  showed  no  intenUou  of 
dealing  with  them,  aaa  consequently  th^y  passed  ai 
in  default  of  appointment  under  the  settlement  made 
by  H.  Moses's  will :  In  re  Moaes,  Beddington  y. 
Beddington,  [1902]  I  Oh.  100,  50  W.  R.  Dig.  131, 

By  the  Settled  Land  Act,  1882  (45  &  46  Vict  c. 
38} :  Section  22  (5).~'<  Capital  money  arising  under 
this  Act  while  remaining  uninvested  or  unapplied,  and 
securities  on  which  an  investment  of  any  such  capital 
money  is  made,  shall  for  aJl  purposes  of  disposition, 
transmission,  and  devolution  be  considered  as  land, 
and  the  same  shall  be  held  for  and  go  to  the  same 
persons  successively  in  the  same  manner,  and  for  and 
on  the  same  estates,  interests,  and  trusts,  as  the  land 
wherefrom  the  money  arises  would,  if  not  disposed 
of,  have  been  held  and  have  gone  under  the  settle- 
ment." 

By  the  Wilh  Act,  1837  (I  Vict.  c.  26):  Section 
24. — *<  Every  will  shall  be  construed  with  reference  to 
the  real  estate  and  personal  estate  oompriied  in  it  to 
speak  and  take  effect  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator  unless  a 
contrary  intention  shall  appear  by  the  will." 

Haldatis,  K»G„  Norton,  K,G.,  and  J  G.  fa'jocast 
for  the  appellants,  cited  GdU^,  Gale,  4  W.  B  277,  21 
Beav.  349,  vhich  was  criticized  by  Lord  St  Leonards 
in  his  work  on  Powers,  c.  7,  s.  7  (8th  ed,),  p.  308; 
and  in  In  re  Johmtone's  Settlement,  28  W,  B.  593,  14 
Gh.  D.  162. 

Blake  v.  Blake,  28  W.  B.  647,  15  Oi.  D.  481,  and 
In  re  Dowsett,  49  W.  R  268,  [1901]  1  Oh.  398,  wjre 
also  referred  to. 

Leuett,  K,0.,  Upjohn,  K.G,,  Wace,  and  Levirson,  for 
the  respondents,  were  not  called  upon. 

Earl  of  Halsbxtby,  L.O.— When  the  facts  which 
raise  this  question  come  to  be  understood,  and  the 
only  questions  which  are  subjects  for  deliberation 
■uffidently  appear,  the  matter  is  really  reduced  to  a 
very  narrow  compass.  I  confess  for  myself  that  I 
am  so  very  well  satisfied  with  the  judgments  which 
have  been  already  delivered  by  the  Court  of  Appeal 
that  I  should  be  content  simply  to  say  that  I  amlrm 
those  judgments  and  have  nothing  to  add;  but 
simply  for  the  sake  of  deamess,  to  show  what  points 
are,  in  my  opinion,  estabUshei  as  matters  of  law,  I 
propose  to  state  ver^  shortly  what  appears  to  me  to 
follow  from  the  judgments  so  delivered,  in  the 
reasoning  of  which  I  entirely  concur.  In  the  first 
place,  the  question  is  simply  what  is  the  effect  and 


meaning  of  the  will  which,  under  the  circumstances 
of  this  case,  ii  supposed  to  be  under  construction — 
I  say  supposed  to  be  undo"  construction,  because 
it  is  not  a  fact  that  ther^  is  anything  ambiguous 
in  the  language  of  the  will  itself.     The  question 
is  whether,  in  the  Ian j^uage  of  dozens-Hardy,  L  J., 
the  general  principle  is  applicable  to  the  detennina- 
tion  of  this  case  tnat,  where  you  are  dealing  with  a 
will  which  is  an  ambulatory  document,  you  have  no 
right  to  refer  to  the  drcu-nftanoes  under  which  it  was 
made,  or  the  date  at  which  it  was  made,  or  the 
property  that  existed  at  the  time  when  it  was  made  ; 
you  are  remitted  hj  virtue  of  section  24  of  the  Wills 
Act  to  the  moment  of  death  to  show  what  it  is  that  is 
being  disposed  of.    In  passing,  I  may  say  that  the 
effort  which  has  been  made  to  fix  upon  the  word 
*'  property  "  some  such  signification  as  to  evade  the 
proper  application  of  that  provision  appears  to  me  to 
be  dispoiM  of  by  the  interpretation  which  the  Wills 
Act  itself  in  its  interpretation  clause  £[ives  to  the  word 
**  property."    PracUcally,  therefore,  it  comes  to  this, 
whetiier,  apart  from  any  special  direction  orlanfj^uage 
in  the  instrument — whether  it  was  a  disposition  of 
the  man's  own  property,  or  whether  it  was  an  appoint- 
ment, seems  to  me  to  be  for  this  pnrp>se  perfectly 
immaterial— you  can  fiad  in  the  instrument  that  the 
person  who  made  that  testamentary  instrument  has 
made  a  disposition,  if  it  was  property,  or  executed 
a  power   ox    appointment,  if   it   was  a   power   of 
appointment,  in  such  words  and  under  such  circum- 
stances as  to  show  that  he   was  not  devising  the 
particular  property  alone,  but  that  he  was  intending 
that  something  which  should  represent  that  property, 
if   it   had  undergone    a  change    between  the  two 
periods  —  the   time   of    the   death    and   the    time 
of   the  making  of   the  instrument — should  never- 
theless   pass   to   the  person   whom    he   had   made 
his  devisee   or   appointee.      Of   course,  the   broftd 
proposition  which  Cozens-Hardy,  L.J.,   lays  down 
cannot  be  doubted.    When  you  are  dealing  with  a 
will  YOU  are  dealinic  with  an  ambulatory  instrument, 
and  it  operates  noising,  and  can  operate  nothing  till 
it  becomes  consummated  by  the  death  of  the  testator 
—it  must  wait  till  then.    That  is  a  principle  which  I 
think  no  one  has  controverted  or  can  controvert — ^that 
it  must  speak  from  the  date  of  the  death  of  the 
testator,  as  section  24  of   the  Wills   Aot  says,  in 
relation  to  the  property  of  thi  testator,  whether  it  is 
real  or  personal,  or,  what  comes  within  sectiou  24^  by 
virtue  of  the  interpretation  clause,  a  power  of  appoint- 
ment whi  Ji  may  be  in  him  at  the  time  of  his  death. 

Now,  the  facts  here  are  very  simple.  At  the  time  of 
the  making  of  the  will  the  property  in  question  did 
not  exist ;  the  property  hat  emerged  by  the  money 
bein^f  raised  by  way  of  fine  on  the  makmg  of  a  lease. 
But  that  is  not  the  property  dealt  with,  and  the  result 
appearstome  to  foUow  neceasarily.  Iconfess  for  myself 
that  I  have  some  little  difficolty  in  understanding 
the  distinction  which  it  has  been  sought  to  raise 
between  a  special  power  of  appointment  and  a  general 
power  of  appointment.  I  have  endeavoured  in  the 
course  of  the  argument  to  see  by  what  set  of  princi- 

flee  one  is  to  draw  any  distinction  between  the  two. 
confess  for  myself  that  I  have  failed  to  do  it.  I  do 
not  foUow  it.  I  entirely  concur  in  the  judgment  of 
Far  waII,  J.,  in  In  re  Dowtett,  that  there  is  no  distinction, 
and  I  have  failed,  I  confess,  to  follow  in  what  way  a 
distinction  is  suggested.  The  result  appears  to  me  to 
be  that  this  case  is  covered  by  authority,  because  I 
regard  the  case  of  Gale  v.  GaU  as  a  verf  important 
and  serious  authority  under  the  circumstances.  It 
has  now  lasted  for  a  very  long  time,  with  the  oom- 

1'  mentaries  made  upon  it.  And  notwithstanding  the 
commentary  made  upon  it  by  L^d  St.  Leonards,  it 
appears  to  me  that  the  effect  \>i  that  case  is  oondnsife. 


VoLLI. 


[Al>rau,190S.] 


THE  WEEKLY  REPORTER. 


sw 


■■  -  I.I  ^s< 

HOXJSB  OF  LOBDS.  BXDDINGTON  AND  AjTOTHIB  V.  BATnCANN'  AlTD  AirOTHSK.  HOUSB  OF  LOKDS. 


I  think  that  we  oould  not  dedde  this  case  in  fayonr 
of  these  appellants  without  oyerrnling  that  oaee. 
Under  thete  drcnmatances,  it  appears  to  me  that 
this  judgment  ought  to  be  affirmed.  I  only  wish 
to  add  one  word  to  express  my  hearty  conourrence 
wifch  what  Oozens-Hardy,  L.J.,  says  in  that  part 
of  his  judgment  in  which  he  says :  *'  In  eaoh  case  it 
is  a  question  of  intention  to  be  gathered  from  the 
words  uied  and  not  from  speculation  as  to  what  the 
testator  would  probably  have  desired.  If  the  lan- 
guage used  is  such  that  a  devise  of  his  own  property 
would  have  failed  by  reason  of  some  subsequent  act, 
an  appointment  under  a  special  power  in  the  tame 
language  must  equally  fail.*'  It  appears  to  me  that 
those  words  are  conclusive  of  this  case,  and  I  move 
accordingly. 

Lord  Shand.— -The  judgment  of  Byrne,  J.»  in  this 
case  was  unanimously  affirmed  by  the  Oourt  of 
Appeal,  and  again  the  judgment  of  their  lordships 
in  that  oourt  is  now  to  be  affirmed  unanimoasl^  by 
your  lordships.  Under  these  circumstances,  I  feel 
that  very  little  need  now  be  said  on  my  part  in 
support  of  the  judgment  which  is  now  to  be  given.  It 
is  not  disputed  that  after  the  date  of  the  appointment 
contained  in  the  will  of  Mr.  Beddington,  in  considera- 
tion of  premiums  of  £1,500  in  one  case  and  £14,500 
in  the  other,  the  property  which  was  the  subject  of 
the  apoointment  was  deteriorated  or  burdened. and 
ohanged,  I  miffht  say ;  there  wai  practically  a  con- 
version of  the  heritable  estate,  or  a  large  part  of  it, 
into  money.  The  money  was  no  doubt  invested  in 
another  way  in  the  shape  of  Oonsols  or  otherwise, 
but  stdl  the  estate  was  eutirely  changed  in  that 
respect.  On  the  other  hand,  the  appointment  in  its 
terms  relates  to  the  property  only ;  it  does  not  affect 
or  refer  to  the  money  whicti  has  been  realised  from 
part  of  the  property  having  been  sold ;  it  does  not  in 
its  terms  in  any  way  deal  with  the  proceeds  that  have 
been  received  from  that  sale.  It  appears  to  me  that 
under  those  droamstances  the  general  principle  ought 
to  receive  effect  that  where  a  subject  which  has  been 
given  bv  the  terms  of  the  appointment  is  gone  in  part 
or  in  whole,  the  appointment  cannot  take  effect  upon 
the  money  which  has  been  recdved  as  a  substitute. 
The  appointment  does  not  profess  to  include  or  to 
refer  to  money  which  might  be  received  if  the  property 
should  be  sold  or  converted  in  any  w«y  ia  future ;  and 
there  is  no  deed  subeequent  to  the  appointment 
after  the  change  had  taken  place,  dedlariog  that 
the  moneys  which  the  trustees  had  received  were  to 
go  in  the  same  way  as  the  property  appointed.  In  the 
absence  of  anything  of  this  kind  I  cannot  proceed  on 
a  conjectural  view  as  to  what  may  have  been  intended, 
but  certainly  not  expressed  in  the  terms  used.  I  do 
not  think  that  the  testator  can  be  held  to  have  made 
an  appointment  which  relates  to  that  money.  I 
would  only  say,  further,  that  in  my  opinion  the  cases 
of  Oale  V  Oale  and  Blake  v.  BlaJee  have  not  only  been 
well  decided,  but  that  the  observations  of  the  learned 
judges  in  support  of  those  cases— namely.  Lord 
Bomilly,  M.B ,  in  the  one,  and  Sir  George  Jessel, 
M.B.,  in  the  other — are  sound  in  tihemselves.  I 
entirely  concur  in  those  observation!.  The  language 
of  Sir  Qeorge  Jeisel,  M.R.,  in  the  case  of  Bkike  v. 
Blake  expresses  the  view  wh  ch  I  hold  when  he  says : 
**  The  character  of  the  thing  given  is  changed  by  the 
act  of  the  testator,  and  he  has  thereby  revoked 
his  will  by  destroying  or  preventing  the  continued 
existence  of  the  subject-matter  of  the  gift.  .  •  . 
I  do  not  feel  myself  at  liberty  to  read  this  will 
in  the  manner  suggested,  as  meaning  that  it  gives 
whatever  is  comi>nBed  in  the  settlement  in  whatever 
shai^e  it  may  exist."  With  the  Lord  Chancellor,  I 
am  in  the  position  that  I  have  been  unable  to  follow, 


as  I  have  desired  to  do  as  closely  as  I  could,  the  dis- 
tinction which  it  was  attempted  to  draw  between  a 
general  and  special  appointment,  and  I  entirely 
concur  in  the  observations  made  in  In  re  Dowsett  by 
Farwell,  J.,  on  that  matter.  On  the  whole  matter, 
qidte  concurring  with  what  the  Lord  Ohancellor  has 
said,  I  am  of  opinion  that  this  appeal  fails,  and  that 
we  should  adhere  to  the  unanimous  judgment  of  the 
oourt  below. 

Lord  Dayey. — ^I  agree  that  this  is  a  case  which 
does  not  present  any  extraordinary  difficulty,  and  it 
is  satisfactory  to  find  that  the  judgment  which  we  are 
about  to  pronounce  is  in  accordance  with  the  views 
which  have  been  expressed  by  all  the  learned  judges 
before  whom  the  case  has  been  argued  before  it  reached 
this  House.  It  strikes  me  that  the  case  is  capable  of 
being  put  upon  an  extremely  simple  and  short  ground, 
and  that  is  the  ground  upon  which  I  should  prefer 
to  put  it.  A  gentlemen,  having  a  power  of  appoint- 
ment amongst  his  children  under  his  fathers  wUl 
of  certain  estates  in  the  Oity  of  London  and  the 
neighbourhood,  makes  his  will  and  makes  an  appoint- 
ment of  certain  of  those  properties.  Afterwards  he 
grants  building  leases  for  long  terms  of  years  in 
consideration  of  the  payment  of  large  sums  of  money 
by  way  of  fine  or  premium.  By  the  joint  operation 
of  section  4  of  the  Settled  I^nd  Act  of  1884  and 
section  22,  sub-section  6,  of  the  Sattled  Ltnd  Act  of 
1882,  those  moneys  received  for  fines  and  premiums 
became  capital  moneys  within  the  meaning  of  the 
Act,  and  were  held  upon  the  same  trusts  and  to  go  to 
the  same  persons  as  the  lands  from  whidi  tiiey 
prooeeded  would  have  gone  under  the  settlement,  or, 
in  other  words,  they  became  subject  to  the  trusts  of 
the  settlement.  I  ask  myself,  merefore,  what  was 
the  settlement  to  which  they  became  subject  P  And 
the  answer  can  odIj  be :  The  settlement  made  by  the 
will  of  the  original  testator,  Mr.  Moses.  In  my 
opinion,  it  cannot  be  suggested  for  one  moment  that 
the  will  of  Mr.  Beddington,  who  made  the  appoint- 
ment, was  part  of  that  settlement.  The  will  was  an 
ambulatory  document  having  no  force  or  effect  what- 
ever until  the  death  of  the  gentleman  who  made  the 
will ;  and  therefore,  in  my  opinion,  it  cannot  be  said 
with  the  slightest  plausibility  that  Mr.  Beddington's 
will  was  part  of  the  settlement  upon  the  trusts  of 
which  tihese  moneys  were  held.  That  being  so,  it 
appears  to  me  that  there  is  an  end  of  the  case,  oecause 
the  ^eot  is  this,  that  they  became  subject  to  a  power 
of  appointment  by  Mr.  Beddington,  and  in  default 
of  appointment  by  him  went  in  the  specified  and 
prescribed  manner;  and  the  only  question  which 
can  possibly  be  raised  is  this :  Is  Mr.  Beddington's 
will  expressed  in  such  language  and  in  such  large 
terms  as  to  carry  not  only  the  property  as  it  then 
existed,  but  also  this  property  which  has  arisen 
from  the  particular  dealings  with  it.  Now,  if  I 
look  at  l£e  will,  I  ctn  find  no  words  whatever 
which  point  to,  or  purport  to  deal  in  any  manner 
whatever,  with  anything  else  than  the  prop^fty 
itself.  I  will  take  the  Westminster  Bridge-road 
property,  for  instance.  He  might  have  said :  ''And 
also  all  other  capital  moneys  which  shall  at  any  time 
hereafter,  by  virtue  of  dealings  with  the  prepay  or 
otherwise,  be  held  on  the  same  trusts  *' ;  but  there  is 
nothing  whatever  in  the  will  from  which  you  can 
infer  any  such  intention.  So  far  as  the  property 
itself  is  concerned,  the  Westminster  Bridge-road 
property  still  existed  at  the  date  of  his  death.  I  do 
not  know  whether  or  not  at  the  date  of  the  will  it 
was  under  lease  or  in  possession,  but  it  existed  at  the 
date  of  his  death  in  the  shape  of  a  freehold  reversion 
upon  a  long  lease,  and  that  is  what  passed  by^  the 
sappointqiept  made  iii  the  will^  and  in  my  opinion 
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nothing  elae  passed.  I  will  only  say,  with  reg«rd  to 
the  oases  whioh  have  been  so  mach  controverted  in 
the  oonrti  below  and  have  been  disonssed  at  the  bar 
— I  mean  OcUe  y]  Qale  and  Blake  v.  Blake —thvt  in  my 
opinion  this  is  not  a  o«se  of  ademption  at  all.  because 
the  property  is  not  adeemed.  The  property  is  ther'^, 
only  it  exists  in  a  slightly  different  form  from 
that  in  which  it  existed  at  the  date  of  the  teitator's 
death.  This  is  a  capital  accretion  from  the  property 
which  is  held  on  the  same  trusts,  bat  is  not 
the  property  itself.  Therefore,  in  my  opinion, 
those  cases  have  really  nothing  to  do  with  it; 
bnt'so  much  has  been  said  about  tbem  tha<:  I  should 
like  to  say  this,  that  I  entirely  agree  in  th^  expres- 
sion of  opinion  by  Sir  George  Jessel,  M.B.,  if  my 
individual  opinion  be  of  any  value,  that  Oale  v.  Oale 
was  rightly  decided.  I  think  the  judgment  of  Lord 
Romilly,  M.B.,  conclusive.  You  cannot  construe  a 
will  which  purports  to  appoint  or  devise  a  particular 
property  as  appointing  or  devising  property  which 
had  no  existence  at  the  date  when  the  wdi  wai  made. 
I  wiU  only  add  this  further  observation,  that  I  also 
am  quite  satisfied  and  agree  in  every  word  which 
was  read  to  us  from  the  judgment  recently  delivered 
by  Farwe)l,  J.,  in  tha  cue  of  In  re  Doweett.  I  concur 
in  the  judgment  which  has  bten  moved  by  the  Lord 
Chancellor. 

Lord  BoBEBTSON.— -I  agree.  The  able  argu- 
ment on  behalf  of  the  appellants  has  been 
answered  in  advance  b^  the  learned  Lords  Justices  on 
every  point,  and  their  judgments  seem  to  me  to 
funush  sound  and  conclusive  grounds  of  decision. 

Judgment  appealed  from  affirmed,  and  appeal  die- 
mieeed  with  costa. 

Solicitors  for  the  appellants,  Montagu,  Mileham,  & 
Montagu. 

Solicitors  for  the  respondents,  Upton,  Atkey,  &  Co, 


Otourt  of  appial. 

From  Chan.  Div.  \ 

(Collins,    M.B.,    and   Bomer  and  [  Feb.  20,  21, 24. 
Cozens-Hardy,  L.JJ.)  ) 

A.TTOBNBY-GBNBBAL   AND    WABWICKSHIBB    CoUNTY 
COXTNOIL  V.  OZFOBD  CANAL  NaYIGATION.   (a.) 

Highway —Bridge   over   canal— -  Raised    approaches    to 
bridge —Liability  to  repair  fences— 10  Geo,  4,  c.  48. 

A  caned  company  liable  to  repair  bridges  and  the 
"  toing  walls,  ramparts,  and  side  banks  thereof,'*  but  not 
liable  to  repair  *'  roads  approaching  bridges  '*  beyond  the 
extremity  of  the  wing  walls  thereof  i%  not  liable  to  repair 
the  fences  on  the  raised  approaches  to  bridges* 

Decision  of  Kekewici,  J.  (71  L.  J.  Ch.  660,  50 
W.  B.  Dig.  64),  affirmed. 

This  was  an  appeal  from  a deciuun of  Kekewich,  J., 
dated  the  4th  of  June,  1902,  and  reported  in  71 
L.  J.  Ch.  660,  50  W.  B.  Dig.  64. 

The  question  to  be  determined  was  whether  the 
liability  for  the  repair  of  fences  on  raised  approaches 
to  a  bridge  carrying  a  highway  over  a  canal  rested 
upon  tbe  canal  company. 

The  relatv)rs  were  the  statutory  authority  charged 
with  the  constrncttoQ,  maintenance,  and  repair  of  the 
high  roads  in  the  county  of  Warwick.  The  defend- 
ants were  the  proprietors  of  the  Oxford  Canal 
Navigation. 

(a.)  Beported  by  B.  B.  Caxpbbll,  Esq.,  Barrister- 
at-Law. 


IJader  various  Acts  of  George  IlL  th-i  defendants 
had  cut  through  a  certain  highway  for  tde  purpose  of 
making  a  canal,  and  had  erected  a  bridge  over  the 
canal  in  substitution  for  the  highway.  The  Acts  of 
(George  II C.  were  repealed  hy  an  Act  of  10  Gdo.  4, 
0.48. 

Section  4  of  the  repealing  Act  vesti  all  bridges, 
embankments,  and  other  works,  and  the  ground  and 
soil  thereuf ,  in  the  canal  company. 

Section  5 '  auchoriztM  the  c juipany  to  collect  and 
receive  tolls  for  the  user  of  the  canal. 

Section  9  authorizes  the  cocnpany  to  maintain  and 
supoort  all  bridges  and  other  work*. 

Section  24  provides  that  a  good  and  sufficient  ftsnoe 
be  made  on  each  side  of  a  bridge  currying  a  cirriage- 
road  over  the  canal. 

Sno^ion  26  is  as  follows :  The  canal  company  *'  shall 
not  be  liable  to  repair  or  amend  any  part  of  the  road 
approaching  t  >  any  bridge  or  bridges  made  or  to  be 
made  over  the  said  oan«l  •  .  .  after  such  roads 
shall  have  been  first  made  and  used  for  one  year,  and 
ttien  pui  into  good  and  sufficient  reoair  by  the  said 
company  of  promoterd,  beyond  or  further  than  the 
extremity  of  the  wing  walls  of  any  such  bridge ;  but 
nothing  herein  contained  shall  be  construed  to 
exonerate  the  said  company  from  the  future  repair  of 
all  such  bridges,  and  of  &ie  wing  wall«,  ramparts, 
and  side  banks  thereof." 

The  road  which  crossed  the  canal  was  vested  in  the 
Warwickshire  County  Couodl,  and  the  Utter  brought 
the  present  action  asking  for  a  declaration  that  the 
defendants  were  liable  to  repair  the  fences  by  tiie  side 
of  the  approaches  to  the  bridge,  and  for  a  mandatory 
injunction  to  compel  the  defendants  to  repair  the 
same  and  abate  the  nuisance. 

Eekewich,  J.,  held  that  the  defendants  were  not 
liable  to  repair  the  fences. 

The  plaintiffs  appealed. 

Cripps,  K.C.,  Macmorran,  K.C,  and  P.  Bagnall 
Evans,  for  the  relators. — K^^kewich.  J.,  expressed  an 
opinion  that  if  tbe  old  Acts  had  been  in  force  the 
defendants  would  have  been  liable,  for  bridge  includes 
the  approaches  to  the  bridge:  Nottingham  County 
Council  V.  Manchester,  Sheffield,  and  Lincolnshire 
Railway,  71 L.  T.  Bep.  430.  When  a  bighway  bas  been 
raised  by  a  statutory  company  and  the  local  authority 
lakes  over  the  liability  as  to  that  highway,  it  does  not 
take  over  any  liability  as  to  fencing  the  highway. 
When  a  road  has  been  altered  so  as  to  become 
dangerous,  the  person  who  has  made  tiie  alteration 
has  to  supply  a  proper  fencing.  By  the  Highway 
Bate  Assessment  and  Espenditure  Act,  1882  (45  &  46 
Vict.  0.  27).  s.  6,  the  road  authority  is,  for  the  first 
time,  given  an  authority  over  fences,  but  the  authority 
is  permissiva  only.  Persons  responsible  fOT  a 
nuisance  are  by  common  law  under  an  obligation  to 
abate  the  nuisance :  Mardey  v.  8t,  Helenas  Canal  and 
Railway  Co ,  2  W.  B.  297,  2  H.  &  N.  840.  A  local 
authority  bat  only  a  discretionary  power  to  place  and 
keep  in  repair  fences,  und  is  not  under  an  absolute  duty 
to  do  so :  Wilson  v.  Mayor  and  Corporation  of  Halifax, 
16  W.  B,  707,  L.  B.  3  Er  114.  In  Wnyler  v.  Bing- 
ham Rural  District  Council,  [1901]  1KB.  45,  49 
W.  B.  Dig.  70,  the  defendants  were  held  littbie  on  the 
ground  of  misfeasance.  If  a  public  company  are 
authorized  to  interfere  with  a  public  highway  thef 
are  bound  not  only  to  substitute  something  instead, 
but  to  keep  that  something  in  repair :  Reg,  ▼. 
Inhabitants  of  Isle  of  Ely,  15  Q.  B.  827.  Th«>re  is  an 
implied  right  of  access  on  the  part  of  a  person  who  has 
madea  road  dangerous  to  come  aud  repair  it :  Mayor  of 
Birkenhead  v.  London  and  North- Western  Railway, 
15  Q.  B.  D.  572,  34  W.  B.  Dig.  100.  The  reUef  given 
to  the  oanal  company  by  the  Act  of  Qwxrifi  lY.  wm  h 
limited  relief « 
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Warrington,  K.G.,  J,  E,  Etherington  Smith,  and 
Bittleaton,  for  the  defendants. —The  Act  of  George  lY , 
distingniflhes  the  bridge  and  the  approaohes  to  the 
bridge,  and  the  bridge  alone  was  vested  in  the  canal 
company.  Assnmin^  that  the  company  were  origio- 
ally  liable  to  fence,  it  does  not  follow  that  they  con- 
tinned  liable  to  keep  the  fence  in  repair.  If  the 
highway  authority  had  bniU  something  in  ]i«^u  of  a 
fence  and  more  troublesome  to  keep  in  repair,  they 
could  not  have  imposed  on  the  canal  compaoy  a 
liability  to  repair  that.  The  case  of  Manley  v.  8t. 
Helenas .  Canal  and  Railway  Co.  does  not  apply,  for 
there  the  canal  company  had  possession  of  the  bridge ; 
here  neither  road  nor  fence  is  in  the  possession  of  the 
defendants.  Wherever  a  wall  is  on  a  high  ^ay,  it  is 
part  of  the  hlahway  for  purposes  of  repair :  Reg.  y. 
InTidbitanti  of  I$le  of  Ely.  Where  you  can  ihow  that 
a  fence  is  oa  a  highway,  no  question  arises  whether 
it  is  part  of  a  highway  or  not,  any  more  than  in  the 
case  of  a  curb- stone.  In  the  great  majority  cf  case^ 
where  the  local  authority  arn  not  liable  to  keep  fenc  s 
in  repair,  the  feuces  are  on  the  l«nd  of  the  adjoining 
proprietors.  It  is. said  that  a  nuisance  has  been 
created  by  the  canal  company.  Bat  they  are  follow- 
ing the  express  and  minute  provisions  of  an  Act  of 
Parliament,  and  now  the  road  has  passed  from  their 
control. 

Crippa,  Jr.(7.,  in  reply. — ^The  liability  to  fence  was 
in  the  first  place  on  the  company.  It  has  not  been 
taken  away.  The  company  have  sufficient  proprietary 
right  to  make  the  repairs.  They  have  created  a 
nuisance  and  are  responsible  for  providing  against  it. 

Collins,  M.B. — ^This  is  an  action  between  the 
Warwickshire  County  Council  and  the  Oxford  Canal 
Navigation.  The  Warwickshire  County  Council,  in 
the  name  of  the  Attorney-General,  claim  that  the 
caoal  company  are  bound  to  keep  in  repair  a  fence  on 
the  side  of  a  causeway  leading  up  to  a  bridi^e  whioti 
passes  orex  the  caoal.  The  qae^tion  is  really  deter- 
mined by  the  construction  of  one  or  perhaps  twp 
sections  of  the  Act  of  Parliament  which  defines  the 
rights  and  liabilities  of  the  canal  company. 

The  canal  was  originally  constructed  under  certain 
Acts  of  George  III.,  but  these  Acts  ha?e  been  repe  tied, 
and  the  rights  and  liabilities  of  the  canal  company 
are  now  finally  ascertained  by  the  Act  of  10  Geo,  4, 
c.  48,  of  which  section  26  is  the  governing  section  in 
the  present  case.  As  is  usual  in  the  making  of  bridge  4 
over  canals,  the  persons  cutting  through  the  highway 
were  fixed  with  the  obligation  of  mafing  an  equally 
safe  and  convenient  mode  of  passage  in  substitution 
for  the  highway.  *  -  - 

Now,  where  the  constructioa  of  a  bridge  over  a 
canal  involves  the  raising  of  the  highway  on  eitiier 
ride  of  the  bridge,  an  approach  to  the  bridge  from 
the  old  highway  has  to  k>e  provided  by  means  of  a 
causeway,  and  it  sometimes  happens  that,  when  a 
question  has  arisen  as  to  keeping  the  approach  in 
repair,  the  approach  has  been  treated  as  standing  on 
the  same  footing  as  the  bridge  itself. 

We  are  relieved  from  any  question  of  that  sort, 
because  this  Act  of  10  Geo.  4  treats  the  bridge  and 
the  approaches  to  the  bridge  as  two  distinct  things. 
The  words  of  the  26th  section  are  these :  [His  lord- 
ship read  the  section,  aud  proceeded  :]  We  have  in 
this  section,  to  begin  with,  a  direct  limitation  of  the 
obligation  on  the  canal  proprietors  with  regard  to  the 
repair  of  any  part  of  the  roads  approaching  the 
bridge.  This  is  an  exemption  in  favour  of  the  canal 
company,  and  to  make  that  clear  the  section  after 
defining  the  exemption  goes  on  to  define  that  which 
was  not  exempted :  **  Nothing  herein  contained  shall 
be  construed  to  exonerate  the  said  company  from 
^e  future  re|Mur8  of  all  ,mich  bridges,  and  of  the  \ 


wing  walls,  ramparts,  and  side  banks  thereof.''  If 
the  Legislature  had  intended  to  it  dude  and  n  t 
exempt  the  causeways,  we  should  have  found  in  the 
latter  part  of  the  section  the  word  *' causeways"  as 
as  well  as  the  words  *'  wing  walls,  ramparts,  and  side 
banks." 

It  is  impossible  to  assert  that  the  intention  of 
the  Lpgislftture  was  to  treat  the  causeway  as  piurt  of 
the  bfidge.  They  treat  ic  as  pare  of  the  highway, 
and  this  primd  facie  is  the  meaning,  becapse  the 
approaches  were  made,  not  on  land  which  belonged 
to  the  canal  company,  but  on  land  which  wks  vested 
in  the  highway  authority.  The  canal  company  had 
to  acquire  the  l«Ld  apon  which  the  bridge  was  built, 
bat  not  any  part  of  the  highway  itself.  In  my 
opinion,  the  Legislature  intended  in  this  section  to 
deal  with  two  sep irate  and  distinct  obligationi— one 
as  to  the  repair  of  the  approaches  to  the  bridg*>,  the 
other  as  to  the  repair  of  the  bridge  itself.  After  the 
apprjaches  had  been  made  and  used  for  ont)  year, 
and  then  put  into  good  repiir  by  the  cautl  company, 
they  went  back  as  part  of  t^e  highway  to  the  perdoas 
whose  duty  it  is  to  deal  with  the  highway. 

We  have  listened  to  an  interesting  and  ingenious 
argameut  from  Mr.  Cripps  and  Mr.  Macmorrao,  and 
perhaps,  if  Wd  were  not  bound  by  the  express  terms 
of  the  Act,  there  would  be  a  gre»t  deal  worthy  of  con- 
sideration in  their  argument.  It  is  clear  that  if  a 
body  clothed  with  statutory  powers  interferes  with  a 
highway,  it  is  bound  impliedly  to  substitute  an 
equally  convenient  mode  of  passage.  It  cannot  be 
said  to  have  dischari^el  that  obligation  by 
substitutuQg  a  public  nuisance  for  a  safe  highway. 
It  must  prevent  the  substitute  from  being  a  nuisance. 
But  I  think  that  the  ca<es  they  cited  do  not  a£Pect 
the  question  before  us,  because  that  question  is 
regulated  by  the  26th  section  of  the  Act,  the  i>ne  point 
being  whether  an  obligation  to  repair  the  fence  remains 
in  the  canal  company  notwithstanding  that  section. 
We  are  not  call  d  upou  to  decide  whether  or  no  such 
obligation  rests  on  the  county  council,  but  I  think 
they  would  be  well  advised  not  to  incur  any  risk,  not 
to  leave  the  road  without  a  proper  fence  and  so 
commie  a  public  nuisance.  For  these  reasons  I 
think  the  learned  judge  was  right,  and  that  the 
appeal  ought  to  be  dismissed. 

BoMSK,  L.J.— I  am  of  the  stme  opinion.  It 
appears  to  me  that  the  Act  of  10  Geo  4  finally  settles 
the  rights  and  liabilities  of  tr*e  canal  compaoy  in 
respect  of  the  bridge  and  the  approach  to  the  bridge. 
It  is  not  neoessar/  to  consider  the  previous  history  of 
the  canal  company,  or  to  consider  what  would  have 
been  th^ir  liability  if  the  Act  of  10  Go  4  had  not 
been  passed.  Having  regard  to  the  provisions  of 
that  Act,  especially  sections  4,  24,  and  26,  I  tbiu^ 
the  Legislature  has  drawn  a  clear  distinction  between 
what  I  miy  call  the  bridge  proper  a 'id  the  appro  tches 
to  the  bridge.  With  regard  to  the  bridge  proper,  that 
is  vested  in  the  canal  company  by  section  4  Being 
in  possession  of  the  bridge,  the  company  is  liable  to 
repair  it ;  they  are  freed  from  any  liability  in  respect 
of  approaches  not  vested  in  theuL  It  is  said  that  this 
interpretation  will  result  in  a  hardship  on  the  local 
authority.  The  first  answer  to  that  is  that  the 
Legislature  has  thought  fit  to  impose  the  liability  on 
them,  and  must  have  conndered  that  liability  not  to 
be  unfair  as  again%t  them.  I  am  of  npiuion  that 
there  is  no  such  hardship  as  should  induce  us  to 
give  the  statute  any  other  than  its  simple  meaning. 
What  the  canal  company  did  they  did  for  the  benefit 
of  the  country  at  large,  in  that  they  facilitated  com- 
munication between  different  parts  of  the  country, 
and  decreased  the  wear  and  tear  of  roads  by  diminish- 
ing the  traffic  upon  them.     4^  to  the  fencing  in 
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qoeBtioD,  it  lies  almost  in  the  centre  of  the  highway, 
and  the  penon  liable  to  repair  the  highway  would 
have  to  repair  the  fenoe  if  neoessary.  The  approach 
most  be  taken  to  include  the  whole  of  the  approach 
with  its  sides  and  fences. 

Oozkns-Habdy,  L.J.,  read  the  following  judg- 
ment :  I  agree  that  the  decision  of  Eekewich,  J., 
ought  to  be  affirmed.  It  seems  to  me  that,  on  the 
construction  of  the  particular  statute  by  which  the 
rights  and  liabilitieB  are  defined,  a  clear  distinction  is 
drown  between  the  ascent  to  a  bridge  on  the  road 
approaching  a  bridge  and  the  bridge  itself.  The 
Inidge  is  vested  in  the  caoal  company,  and  the  ascent 
or  approach  is  not.  The  liability  to  repair  the  bridge,  as 
defined  by  section  26  of  the  Act  of  G(eorge  lY.,  is  thrown 
upon  the  company.  Toey  are  expressly  exempted 
from  liability  to  repair  the  approach.  The  fences  in 
question  are  on  the  highway.  They  divide  one  part 
of  the  highway  from  another  part  of  the  highway. 
I  cannot  follow  the  argument  of  the  appellants  that  a 
portion  only  of  the  original  liability  of  the  canal 
company  has  been  transferred  to  the  road  authority — 
viz.,  the  repair  of  the  road  itself,  as  distuigmshed 
from  its  fences  and  snppoits.  lu  my  opinion  no  such 
liability  existed  on  the  expiration  of  one  year  from 
the  time  when  the  approach  was  made  and  put  into 
good  and  sufficient  repair  by  the  canal  company. 

Collins,  M.B.^I  had  intended  to  refer  to  Beg.  v. 
The  InhahitanU  of  Lard$mere,  15  Q.  B.  689,  as  an 
authority  that  the  approach  is  part  of  the  higbwsy. 

Appeal  dismissed. 

Solicitors,  Field,  Boscoe,  &  Co,,  for  Algernon  8, 
Beid,  Leamiugton ;  Stockton  &  Sons,  Banbary. 


Feb.  19. 


From  E.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  } 
Mathew,  L.JJ.)  ) 

British  Oil  and  Cakb  Mills  (Limited),  v.  Com- 

MISSIONBBS  OF  iNLiLND  HEYBNUE.  (a.) 

Inland  revenue— Stamp  dtUy-^  Mortgage— Collateral , 
auoDiliary,  or  additional  security— Trust  deed  /or 
securing  debentures-^Subsequent  conveyance  of  property 
to  trustees— Stamp  Act,  1891  (64  4?  65  Vict.  c.  39),  s, 
86,  Schedule  /.,  **  Mortgage.'' 

By  a  trust  deed  for  securing  debentures  in  a  limited 
company,  the  company  acknowledged  that  it  was  indebted 
to  the  trustees  in  the  sum  of  £7dO»000,  and  agreed  to 
convey  to  the  trustees  certain  freehold  hereditaments, 
which  were  described  in  the  deed  as  ''the  specifically 
mortgaged  premises.*'  At  the  date  of  the  execiUion  of  the 
trust  deed  tJie  hereditaments  had  not  been  conveyed  to  the 
company.  After  their  conveyance  to  the  company  the 
latter  conveyed  them  to  the  trustees  to  hold  them  upon  the 
trusts  coTiiained  in  the  trust  deed.  The  conveyance  con- 
tained no  obligation  by  the  company  to  pay  the  moneys 
secured  by  the  trust  deed  or  any  part  thereof.  The  trust 
deed  was  stamped  at  the  rate  of  2s.  Qd,  per  £100  of  the 
amount  secured,  as  a  primary  security  under  the  heading 
** Mortgage,  bond,  debenture,  covenant"  in  Schedule  /., 
clause  I,  in  the  Stamp  Act,  1891. 

Held,  t?Mt  the  conveyance  was  "a  collateral  or 
auxiliary,  or  additional  security,  or  by  way  of  further 
assurance"  within  clause  2  of  the  heading  "  Mortgage," 
(fee,  and  was  therefore  liable  to  stamp  duty  at  the  rate  of 
6d.  per  £100  of  the  amount  secured  by  the  trust  deed. 

Appeal  by  the  British  OU  and  Cake  MUls  (Limited) 
from  the  judgment  of  PhiUimore,  J.,  upon  a  case 
stated  under  section  13  of  the  Stamp  Act,  1891. 

(o.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 


On  the  25th  of  November,  1899,  an  instrument  wss 
presented  on  behalf  of  the  appellants  by  their 
solicitors  to  the  Commissioners  of  loland  Bevenne 
under  section  12  of  the  Stamp  Act,  1891,  for  the 
opinion  of  the  Commissioners  as  to  the  stamp  duty 
with  which  the  instrument  was  chargeable. 

The  following  was  a  copy  of  the  instrument: 
"  This  indenture  made  the  2lBt  of  November,  1899, 
between  the  British  Oil  and  Cake  liills  (Limited),  a 
company  having  its  registered  office  at  29,  Qreat  St. 
Helen's,  ia  the  City  of  London  (hereinafter  called 
<  the  company '),  of  the  one  part,  and  the  -Bight 
Honourable  Bobert  James  Baron  Wantage,  Y«C., 
K.C.B.,  of  2,  Carlton-gardens,  in  the  county  of 
London,  and  Beginald  Abel  Smith,  of  1,  Lombard- 
street,  in  the  City  of  London,  banker  (hereinaiter 
called  *the  preseat  trostees*),  of  the  otiiier  part; 
whereas  thess  presents  are  supplemeutsl  to  an  in- 
denture dated  the  3rd  day  of  October,  1899,  and  made 
between  the  company  of  the  one  part  said  the  present 
trustees  of  the  other  part,  being  a  trust  deed  to  secure 
£760,000  debenture  stock  and  interest,  and  herein- 
after referred  to  as  the  trust  deed ;  and  whereas  the 
freehold  hereditaments  thirdly  specified  or  referred  to 
in  the  first  part  of  the  second  schedule  to  the  trust  deed 
have  been  conveyed  to  the  company  by  an  indenture 
particulars  whereof  are  contained  in  the  schedule  hereto : 
now  this  indenture  witnesseth  that  in  pursuance  of  tbe 
provision  in  this  behdf  cont«ined  in  the  trust  d-*ed  the 
company  as  beneficial  owner  hereby  conveys  unto  the 
present  trustees  and  their  heirs  all  and  singular  the 
freehold  hereditaments  thirdly  specified  or  referred  to 
in  the  first  part  of  the  second  schedule  to  the  trust 
deed,  and  all  other  (if  any)  the  freehold  hereditaments 
comprised  in  the  indenture  particulars  whereof  are 
contained  in  the  schedule  hereto,  to  hold  the  same 
unto  and  to  the  use  of  the  present  trustees,  their  heirs 
and  assigns,  for  ever,  upon  and  for  the  trusts  and 
purnoses  and  subj«)ct  to  the  provisions  of  the  trust 
deed,  nevertheless  if  and  so  far  a^  in  the  first  part  of 
the  second  schedule  to  the  tru^t  deed  or  in  the  said 
indenture  the  same  premises  are  mentioned  to  be 
subjcc*:  to  any  covenants,  exceptions,  or  other  matters 
then  subject  thereto." 

The  Schedule. 
Bef  erence  to  heredita- 

m(>nt8  specified  or 

referred  to  in  Part  I. 

of  the  second  sche- 
dule to  the  Trast 

Deed. 


Hereditaments  thirdly 
specified  or  referred 
to. 


Date  of 
Inden- 
ture. 


Parlies, 


Nov.  20.  Edwin  Bob  ion,  of 
1899.  the  first  part,  John 
Bichard  Bartlett 
and  Cbadwick  & 
Co.  (Limited)  of  the 
second  part,  the 
British  Od  and 
Cake  MillB  (Limi- 
ted) of  the  third 
part. 

This  instrument  was  executed  in  pursuance  of  the 
provisions  of  a  mortgage  dated  the  Srd  of  October, 
1899  (called  the  trust  deed),  and  made  between  the 
appellants  of  the  one  part  and  the  present  trustees  of 
the  other  part.  The  deed  of  the  Srd  of  October,  1899, 
was  a  trust  deed  for  securing  £760,000  debenture  stock 
issued  or  to  be  issued  by  the  company.  By  clause  2 
of  this  deed  the  company  thereby  acknowledged  that 
it  was  indebted  to  the  trustees  in  the  sum  of  £750,000 
carrying  interest  at  the  rate  of  4^  per  oent.  per 
annum.  The  debenture  stock  to  be  issued  was 
limited  in  the  first  instance  to  £560,000,  but  the 
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oompany  waa  to  be  at  liberty  to  iMoe  further  stook 
not  ezceediDg  £200,000  raoldng  pari  paa9u  with  the 
first  ifline.  The  premiseB  referred  to  in  the  trust 
deed  as  ''  the  specifically  mortgaged  premises  "  were 
the  premises  of  the  yarions  firms  and  companies 
which  were  amalgamated  in  the  British  Oil  and  Cake 
Mills  (Limited) ;  and  were  defined  in  the  trast  deed 
as  meaning  the  freehold,  leasehold,  and  copyhold  here- 
ditaments, and  Scotch  properties  by  clanses  8,  9,  10, 
and  11  thereof  covenanted  to  be  assured  respectively, 
and  all  other  property  thereby  made  a  specific 
security  for  the  payment  of  the  moneys  for  the  time 
bong  owing  and  intended  to  be  secured  thereunder. 
By  dause  8,  the  oompany  as  beneficial  owner  agreed 
with  all  convenient  speed  to  grant  unto  the  trustees 
all  the  freehold  hereditaments  respectively  specified  or 
referred  to  in  Fart  I.  of  the  second  schedule  thereto  .to 
hold  the  same  unto  and  to  the  use  of  the  trusteee, 
their  heirs  and  assigns ;  by  clause  9,  to  demise  to  the 
trustees  the  lessehold  hereditaments  therein  specified 
for  the  residues  of  the  respeotiye  terms  less  one  day, 
and  to  stand  possessed  of  the  nomioal  reversions  in 
trust  for  the  trustees ;  by  dauie  10,  to  surrender  the 
copyholds  therein  specified  to  the  trustees;  and  by 
dttuse  11,  forthwith  to  vest  io  the  trustees  the  Scotch 
hereditaments  tht^rein  spedfied ;  by  clause  12,  any  mort- 
gage or  other  assurance  whereby  any  property  should 
be  vested  in  the  trustees  under  the  provisions  of  clauses 
6,  22,  and  42  thereof  or  any  of  them  (which  provided 
for  the  vesting  in  the  trustees  of  lurther  property 
upon  the  issue  of  any  of  the  unissued  deb^ture 
stock ;  for  the  trustees  at  any  time  before  the  security 
became  enforceable  doing  or  concurring  with  the 
company  in  doing  certain  spedfied  things  in  respect 
of  tbe  spedfioally  mortga^^  premises ;  and  for  the 
company  with  the  permission  of  the  trustees  to  with- 
draif  from  trusts  of  the  deed  any  of  the  spf  dftcally 
mortgaged  premites  upon  substituting  other  property 
for  the  same)  might  provide  that  the  property  therein 
comprised  should  be  a  security  only  for  the  amount 
therdn  spedfied.  By  clause  13,  the  company 
charged  in  favour  of  the  trustees  its  other  assets,  both 
present  and  future,  except  its  uncalled  capital,  with 
the  payment  of  all  moneys  for  the  time  being  owing 
on  Uie  secority  of  the  trust  deed,  such  charge 
to  rank  as  a  fioating  charge  and  in  no  way 
to  hinder  or  prevent  the  company  from  selling, 
alienating,  mortgaging,  charging  leasing,  paying 
dividends  out  of  profito,  or  otherwise  disposing  of  or 
dealing  with  such  assets  in  the  ordinary  course  of 
its  business,  and  for  the  purpose  of  carrying  on  the 
same,  provided  that  the  prindpal  moneys  for  the 
time  bdng  charged  on  the  general  assets  and 
raukiog  in  priority  to  or  equally  with  the 
fioating  charge  thereby  created  should  not 
at  any  one  and  the  same  time  exceed  £200,000. 
By  clause  14  the  trustees  were  to  permit  the  com- 
pany to  hold  the  mortgaged  premises  and  to  carry  on 
therein  the  business  until  the  security  should  become 
enforceable,  when  the  trustees  might  in  their  dis- 
cretion enter  upon  the  mortgaged  premises  and  sell 
the  same.  Clause  15  stated  the  events  in  which  the 
security  was  to  become  enforceable.  Bjr  dause  22,  at 
any  time  before  the  security  thereby  constituted  became 
enforceable,  the  trustees  might  upon  the  application 
and  at  the  expense  of  the  company,  but  only  if  in 
tbdr  opinion  the  interests  of  the  shareholders  would 
not  be  prejudiced  thereby,  do  or  oonour  in  doing 
all  or  any  of  such  spedfied  things  in  respect  of  the 
spedfically  mortgaged  premises  {inter  alia),  (10)  to  call 
in  and  enforce  payment  by  foredosure  or  otherwise  of 
the  securities  forming  part  of  the  spedfically  mort- 
gaged premises.  By  dause  25,  the  trustees,  after 
having  entered  into  possesdon,  and  until  the  sale  of 
the  mortgaged  prenuses,  might  carry  on  the  business 


of  the  company,  and  might  also  in  thdr  discretion 
exercise  all  the  powers  vested  in  them  by  dause  22 
as  if  the  word  *'  spedfically  **  were  omitted  through- 
out that  clause.  By  clause  28,  the  trustees  might 
appoint  a  recdver  of  the  mortgaged  premises;  and 
by  dause  48,  upon  proof  that  the  holders  of  all  the 
stock  had  been  paid  off  the  trustees  should  reoonvey  to 
the  company  the  mortgaged  premises. 

The  instrument  of  the  2 1st  of  November,  1899,  was 
one  of  several  instruments  executed  in  pursuance  of 
the  providons  of  the  above-mentioned  dause  8.  The 
mortgage  of  the  3rd  of  October,  1899,  had  been  pre- 
sented to  the  commissioners  under  section  12  of  the 
Stamp  Act,  1891,  and  had  been  adjudged  by  them 
liable  to  the  duty  of  2s.  6d.  per  cent,  on  the  sum  of 
£750,000,  by  reference  to  the  heading  *< Mortgage" 
io  the  firkt  schedule  to  the  Stamp  Act,  1891,  and 
this  duty  was  paid,  and  no  objection  niade  against 
the  assessment. 

The  commisdoners,  being  of  opinion  that  the 
instrument  of  the  21st  of  November,  1899,  was  liable 
to  the  duty  of  6d.  per  cent,  on  £750,000,  by  reference 
to  the  heading  *'  Mortgage  "  in  the  first  schedule  to 
the  Act,  sub-heading  2,  so  assessed  it,  and  this  duty — 
yiz,^  £187  10s. — was  paid.  The  questions  for  the 
opinion  of  the  court  were  whether  the  instrument 
was  chargeable  with  this  duty,  and  if  not,  with  what 
duty. 

Phillimore,  J.,  upoa  tbe  authority  of  OarUides 
{Brookside  Brewery)  (Limited)  v.  Inland  Bevenue  Com" 
miMUmers,  82  L.T.  fiep.  686,  48  W.  B.  Dig.  78,  affirmed 
'the  decision  of  the  commisdoners. 

The  company  appealed. 

Danckwertif  K,C.,  and  H.  Erie  BicJiarde,  for  the 
appellants. 

Sir  Edward  Caram,  8.G,,  and  8,  A.  T,  BowhxU,  for 
the  respondents,  were  not  called  upon« 

Yattghait  Williams,  L  J.— -The  question  is  whether 
the  duty  of  6d.  per  cent,  is  payable  on  the  deed  of  the 
2lBt  of  November,  1899.  The  ground  upon  which  it 
is  stid  that  the  duty  is  payable  is  that  the  conveyance 
falls  within  the  heading  **  Mortgage,  bond, 
debenture,  oovenaat,*'  clause  2,  in  Schedule  L  to 
the  Stamp  Act,  1891.  The  words  of  that  clause  are : 
*'  Beiog  a  collateral,  or  auxiliary,  or  additional,  or 
substituted  security  f other  than  an  equitable  mort* 
gage),  or  by  way  of  further  assurance  for  the  above- 
mentioned  purpose  where  the  principal  or  primary 
security  is  duly  stamped— for  every  £100,  and  also 
for  any  fractiooal  part  of  £100,  of  the  amount  secured, 
6d.'*  It  is  said  tibat  this  conveyanoe  does  not  oome 
within  those  words,  because  the  conveyance  itself 
contains  or  creates  no  obligation  to  pay  or  repay  the 
money,  and  that  there  is  no  primary  securi^  to 
whidi  the  conveyance  can  be  oollateral,  or  auxiliary, 
or  substituted  seoority,  or  by  way  of  further 
assuranoe.  Tiiat  being  the  argument— namely,  that 
this  conveyance  is  not  a  primary  security,  because  it 
does  not  create  any  such  obligation,  nor  a  oollateral,  or 
auxiliary,  or  substituted  security  or  by  way  of  further 
assurance,  one  has  to  see  what  the  original  trust  deed 
of  the  3rd  of  October,  1899,  is.  It  is  said  that  the 
deed  is  not  a  mortgage  within  the  definition  in 
section  86,  sub-section  1,  whidi  provides  that "  for 
the  purposes  of  this  Act  the  expresdon  *  mortgage* 
means  a  security  by  way  of  mortgage  for  the 
payment  of  any  definite  and  oerUdn  sum  of  money 
advaooed  or  lent  at  the  time»  or  i^revioudy 
due  and  owing»  or  forborne  to  be  paid,  being 
payable,  or  for  the  repayment  of  monejr  to  be 
thereafter  lent,  advanced,  or  paid,  or  which  may 
become  due  upon  an  aooount  current,  together  with 
any  sum  already  advanced  or  due,  or  without,  as  tbe 
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oase  may  be/'  la  my  jadgment  the  trust  deed  of 
the  3rd  of  October  oonstitates  a  '*  mortgage  "  within 
that  defioition.  If  I  am  atked  what  v^orde  I  bring  it 
tmder,  I  answer  that  it  is  a  secarity  by  way  of  mort- 
gage for  the  payment  of  a  defiaite  and  oertaia 
sum  of  money  advanced  and  a  certain  sam 
previously  due  and  owing.  The  money  is  *'  previously 
doe  and  owing,"  because  by  olauie  2  of  the  deed 
the  company  thereby  acknowledged  that  it  was  in- 
debted to  the  trustees  in  the  sum  of  £750,000.  The 
trust  deed  therefore,  being  a  mortgage  within  section 
86,  sub- section  1,  constitutes  a  prim  try  s-scurity 
within  the  heading  "  Mortgage/'  fto.,  clause  1»  in  the 
schedule.  That  bbing  so,  we  have  only  to  consider 
whether  or  not,  there  being  this  primary  security,  the 
deed  of  the  2l8t  of  November  constitutes  a 
'*  collateral,  or  auxiliary,  or  substituted  security,  or 
by  way  of  further  assurance  "  within  clause  2. 

In  this  particular  case  it  seems  tome,  having  regard 
to  the  facts,  that  there  is  no  real  difficulty.  At  the 
date  when  the  trust  deed  was  executed  the  ompmy 
had  not  acquired  this  property,  and  as  appevrs  from 
the  schedule  to  the  deed  of  the  2lBt  of  November, 
1899,  it  WAS  conveyed  to  tbem  by  a  desd  of  the  20  uh 
of  November.  That  is  more  than  a  month  later  thin 
the  trust  deed.  On  the  next  day  the  property  was 
by  the  deed  of  the  21st  of  November  conveyed  by  the 
company  to  the  trustees.  In  these  circumstances  it 
seems  to  me  to  be  impossible  to  say  that  the  convey- 
ance of  the  2L8t  of  November  does  not  come  within 
the  words  of  clause  2.  The  effect  of  it  was  to  gi?e 
the  trustees  an  improved  security  and  to  place 
them  in  a  new  aad  very  much  better  position, 
becauss  they  were  placed  in  a  position  which 
made  it  easy  for  them  to  deal  with  the  property 
comprised  in  the  mortgage  of  the  3rd  of  October. 
Tbe  deed  of  the  2l6t  of  November  is  therefore  either 
an  auxiliary  security  or  by  way  of  further  assurance. 
I  am  not  disposed  to  go  further  than  that  Whether, 
where  there  is  an  agreement  which  covers  certain 
property  and  which  involves  the  execution  of  a  con- 
veyance of  that  property,  in  every  such  ca4e  the  duty 
of  6d.  per  cent*  is  payable  on  the  conveyance,  I  do 
not  say.  It  may  be  so ;  but  I  have  not  the  materials 
before  me  for  drawing  the  line.  It  is  sufficient  to 
say  that  in  the  present  case  the  6 J.  duty  is  payable. 
The  appeal  must  therefore  be  dismissed. 

Stibling,  L.J. — I  am  of  the  same  opinion.  I  do 
not  think  it  is  necessary  in  this  case  to  say  under 
what  specific  provision  the  trus*«  deed  of  the  3rd  of 
October  wab  stamped  with  ai  valorem  duty  in  aocord- 
auos  with  the  duties  imposed  by  the  schedule  to  the 
Stamp  Act,  1891,  under  the  hesd  **  Morhg'ige,  boud, 
debenture,  covenant,  and  warratit  of  attorney.''  It 
has  been  statnped  as  a  primary  security  f  )r  the  pay- 
ment of  money  under  that  heading  in  the  schedule. 
For  myself,  U  it  were  necessary,  I  should  come  to  the 
conclusion  that  it  was  properly  staiiped  as  a  mort- 

fige,  for  the  reasons  which  have  b  en  given  by 
aughan  WillJams,  LJ.  What  was  contemplated 
apparently  by  the  parties  to  that  deed  was  that  it 
should  be  an  instrument  which  would  convey  to  the 
trustees  the  rights  of  mortgagees  as  they  are  ordinarily 

.  understood,  because  I  find  that  by  clause  22,  par.  10, 
it  is  provided  that  the  tnistess  may  call  in  and 
ehforQe  '^aynfent  hf  foraclosure  or  otherwise  of  the 

'^-  rieoiiriti^s' foroiing^part  of  the  specifically  mortgaged 
premises.  It  was  therefore  contemplated  that  the 
trust  deed  was  one  which  would  em  title  the  trustees, 
amongst  other  things,  to  the  ordinary  remedies  of 
mortgagees  by  foreclosure.  However  this  may  be,  it 
is  admitted  that  the  deed  of  the  3rd  of  October,  1899, 
has  been  properly  stamped  aa  a  seoority  in  the  way  I 
have  mentioned,  I 


The  only  question  before  ns  relates  to  the  docu- 
ment of  the  21st  of  November,  1899,  which  has  since 
been  executed  in  accordance  with  the  stipulation  con- 
tained in  cUuse  8  of  the  tru^t  deed  of  the  3rd  of  Oatober. 
It  is  cont<'ndei  on  behalf  of  the  Ocowa  that  the 
deed  of  the  2lBt  of  November  is  "a  collateral  or 
auxiliary  security,"  or  at  all  events  a  security  **  by 
way  of  further  assurance  for  the  above-mentionel 
purpO'C,  where  the  principd  or  primary  security  is 
daly  stamped  **  within  the  meaning  of  clause  2  under 
the  heiding  **  Mortgage,"  &o.,  in  the  schedule. 
Certainly  this  seems  to  M  a  security  by  way  of  farther 
assurance  for  tbe  purpose  mentioned ;  but  the  main 
contention  which  has  been  urged  before  us  is  that  tbis 
is  not  00,  because  "  security,"  as  found  in  the  schedule 
to  tbe  Ac%  has  a  peculiar  meaning  given  t)  it  by 
previous  decisions.  I  think  that  the  inference  which 
is  sought  to  be  drawn  from  those  d'icisi  ms,  particu- 
larly the  decisions  in  Jones  v.  Inland  Revenue  Com" 
missumera,  43  W.  B.  318.  [1895]  1  Q.  B.  484.  and 
National  Telephone  Co.  v.  Inland  Revenue  GommU* 
aioners,  47  W.  B.  247,  [1899]  1  Q.  B.  250,  ftos  tjo 
far.  It  certainly  has  been  decided  in  those  cases 
that  the  word  **  security"  induies  the  instrument  by 
which  the  obligation  to  pay  is  originally  created. 
I  have  used  the  very  words  of  A*  L.  Smith,  L.J.,  in 
the  latter  case,  bat  I  do  not  think  that  it  has  been 
decided  or  was  intended  to  be  decided  by  those  cases 
that  in  every  place  in  which  the  word ''security  " 
occurs  in  the  Act  it  is  limited  to  that  meaning.  That 
is  a  totally  different  thing  from  saying  that  it 
includes  sach  instrum<*nts.  It  seems  to  me  that 
where  the  context  warrants  it,  it  is  used  as  referring  to 
that  sort  of  instrument  which  the  present  Mister  of 
the  Bolls  described  iu  Jones  v.  Inland  Revenue  Com-' 
missioners  as  beinff  something  in  its  n»tare  collateral, 
or,  in  other  words,  somethmg  that  secured  a  right 
already  acquired  under  some  o^^her  instrument  or 
dootmient.  If  that  be  the  nature  of  a  collateral 
secarity  it  seems  to  me  that  this  document  which 
we  have  before  us  falls  within  the  definition,  and 
certainly,  as  I  have  already  said,  it  is  an  instrument 
by  way  of  further  assurance. 

The  only  remaining  question  is  whether  there  is  suffi- 
cient context  in  the  present  cue  to  justify  us«in  saying 
that  it  is  used  in  that  meaning.  It  seems  to  me  that 
there  is  ample  context  for  expressing  that  opinion. 
The  first  clause  under  ''Mortgage,"  &3 ,  deals  with 
instruments  which  are  described  as  "  only  or  principal 
or  primary  security."  The  second  clause  de^ls  with 
another  set  of  instraments  described  as  "  collateral, 
or  auxiliary,  or  additional,  or  sabitituted  security,  or 
by  way  of  further  assurance."  I  cannot  think  that 
the  Legislature  meant  in  this  latter  case  to  exclude 
from  taxation  those  instruments  which — in  the  words 
of  the  Master  of  the  Bolls — secure  a  right  already 
acquired,  unless  they  contain  a  farther  obligation  of 
some  sort  on  the  part  of  the  borrower  to  pay  the  money 
to  the  trustees.  I  think  also  that  the  provisions  of 
section  87  sho  v  that  this  was  the  view  taken  by  the 
Legislatare,  because  a  very  common  form  of  security 
IS  where  a  mortgage  is  made  of  property  which  con- 
sists partly  of  freeholds  and  partly  of  oopyhdds.  The 
common  form  of  such  a  mortgage  deed  is  to  convey 
the  freeholds  in  the  ordinary  way  to  the  mortgagee, 
subject  to  a  proviso  for  redemption,  and  to  insort  a 
dovenant  for  the  surrei^der  of  the  oopyholds  to  the 
mortgagee ;  and  then,  inasmnch  as  the  leigal  title  oould 
not  pass  in  copyholds  to  the  mortgagee,  to  execute 
contemporaneously  a  formal  conditional  surrender  to 
the  mortgagee  by  way  of  additional  or  further  security 
to  him.  Now  upon  the  meaning  which  I  have  attached 
to  clause  2  of  the  heading  "Mortgages,"  &c.,  such 
an  instrument  would  have  to  pay  the  ad  valorem 
duty  at  the  rate  of  6d«  on  every  £lOO.    The  L^gisU- 
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tare  has  thonght  fit  to  say  in  section  87,  snb-aeotion  5, 
that  where  any  oopyholds  are  mortgaged  together 
with  other  property  for  aecuring  the  aame  money 
"  the  ad  valorem  duty  is  to  be  charged  on  the  instru- 
ment relatiug  to  the  other  property,  and  the  sur- 
render or  grant,  or  the  memnrandam  thereof,  or  the 
oopy  of  ooort  roll  of  the  surrender  or  grant,  as  the 
ca*>e  may  be,  is  not  to  be  oharged  with  any  higher 
duty  than  10s.*'  I  read  that  as  meaiiing  tbat  it  i«  to 
be  oharged  with  an  ad  valorem  duty  at  the  rate  of  6d. 
intbe  £100  where  ihe  sam  falls  snort  of  lOs.,  but 
where  the  sum  would  exoeed  10s.  then  10s.  only  is  to 
be  oharged.  That  is  a  provision  iuserted  to  meet  a 
ease  which  very  commonly  occurs,  and  it  seems  to  me 
that  the  attem^it  which  is  no«r  beiug  made  is  sub- 
Btantiimy  to  obtain  the  same  relieC  without  any 
special  clause  like  the  ab  lye.  For  these  reasons  I 
think  that  the  appeal  fails. 

Mathjew,  L.  J. — I  am  of  the  same  opinion.  The 
deed  of  the  Srd  of  October  is  unquestionably  a  security 
for  the  payment  of  money.  It  is  said  that  that  is  not 
enough,  and  that  it  must  be  a  mort|;age,  and  that 
this  deed  is  not  a  mortgage  within  the  meaning  of 
section  86.  When  I  turn  to  that  section  it  appears  to 
me  that  it  is  perfectly  dear  that  the  de^  comes 
within  the  description  of  mortgage  as  '*  a  security  by 
way  of  mortgage  for  the  payment  of  any  definite  and 
oerudo  sum  of  money  advanced  or  lent  at  the  time, 
or  previously  due  and  owing."  Upoo  turning  to  this 
da«:d  it»«rlf,  claas«»  2  states  that  the  company  lusknow- 
ledge«  that  it  is  indebted  to  the  trustees  in  the  sum 
of  £750,000.  This  deed  is  clearly  a  mortgage 
withm  the  language  of  section  86 ;  it  is  a  security 
upon  property  to  which  the  company  could  only,  at 
the  time  of  its  execution,  obtain  an  equitable  title.  The 
deed  accordingly  contaibs  provisions  dealmg  with  that 
state  of  things,  and  clause  8  in  the  deed  contains  a 
covenant  by  the  company  to  convey  the  specifically 
mortgaged  freehold  premises ;  and  under  that  clause 
the  conveyance  was  executed  by  the  deed  of  the  21st 
of  November,  1899.  In  the  words  of  clause  2  of  tne 
heading  ''Mortgage,"  &o.,  is  that  an  ''auxiliary 
se  jurity  "  or  «*  by  way  of  further  assurance  "  P  There 
can  b«»  no  doubt  about  it.  The  onginal  deed  did  not 
place  the  trustees  in  a  position  to  be  able  conveniently 
to  deal  with  the  different  kinds  of  property.  It  was 
provided  that  they  should,  by  a  collateral  or  auadliary 
deed,  be  placed  in  that  position.  This  later  deed  is 
therefore  a  collateral  or  auxiliary  or  additional 
security,  or  by  way  of  further  assurance,  and  the 
modified  duty  of  6d.  is  payable. 

I  do  not  think  it  necessary  to  add  anything  to  what 
has  been  said  as  to  the  argumeiit  upon  the  word 
"  security."  It  i%  to  my  mind,  far-feU^ed  and  un- 
reasonable. The  original  document  is  a  mortgage ; 
the  subsequent  document  is  a  security.  The  appeal 
muf  t  be  £smis8ed. 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Stow,  Preston^  & 
LytUUon. 

Solicitor  for  the  respondents,  Solicitor  of  Inland 
Revenue. 


From  K.  B.  Div.  ) 

(Earl  of  Halsbnry,  L-C,  Lord  A  Iv^rstone,  >     Feb.  4« 
L.O.  J.,  and  Sir  F.  Jeune,  P.)  ) 

Bandt  Qolb  MiNmo  Co  (Limitsd)  v.  Nbw  Balkib 
Ebsteliko  Co.  (Locitbd).  (a.) 

Company— SJutres—For/eiture  for  non-payment  of  calls 

(a.)  Reported  by  Alan  Hogg,  Bsq.,  Barritter- 
at-Law, 


— Rc'Sale  by  company — Liahility  for  future  caUs — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  Table  A^ 
arts,  20  and  22. 

A  company  for  felted  shares  for  non^pa/yTnent  of  calls 
and  re-sold  thtm  on  the  terms  that  the  purchasers  s?iould 
he  htld  discharged  from  any  calls  then  due. 

Held,  that  the  purchasers  were  liable  to  pay  the  amounJt 
unpaid  on  the  shares ,  and  that  they  were  not  discharged 
by  there  having  been  a  previous  call  which  remained 
unpaid, 

ttomble,  tJiat  any  oontradt  which  purported  to  release 
a  shareholder  from  paying  the  full  nominal  value  of  the 
share  loould  be  ultra  vires. 

Appeal  from  Buoknill,  J. 

This  was  an  action  to  recover  the  sum  of  £2,581  ds. 
and  £24  for  interest,  being  a  call  made  on  41,300 
shares  in  the  plaintiff  company  held  by  the  defendant 
company. 

From  the  admitted  facts  it  appeared  that  the  shares 
in  question  had  formerly  been  the  property  of  the 
African  GK>ld  Properties  (Limited).  OaJils  were  made 
upon  that  company  to  the  extent  of  Is.  8d.  per  share, 
which  would  have  made  them  fully  paid,  taey  being 
of  the  nominal  value  of  58.  per  share,  and  having  the 
sum  of  39.  4d.  per  share  paid  thereon. 

In  consequence  of  the  non-payment  of  calls  by 
the  African  Qold  Properties  (Limited)  the  plaintiff 
company,  under  the  powers  given  to  the  directors  by 
arts.  13  and  15  of  the  articles  of  association,  forfeited 
the  shares.  That  forfeitare  was  cancelled  on  the  21st 
of  November,  1899,  under  the  powers  of  another 
article  of  the  articles  of  association.  But  on  the  18th 
of  April,  1900,  the  shares  in  question  were  re-forfeited 
under  the  articles  of  association,  and  remained 
forfeited  as  far  as  the  African  Qold  Properties  are 
concerned. 

On  the  17th  of  May,  1900,  the  shares  in  question 
were  sold  to  the  defendant  company,  and  on  the  17th 
of  May,  1900,  a  certificate  in  the  foUowinf^  terms  was 
issued  to  the  defendants  in  respect  of  a  block  of  forty 
thousand  shares,  and  similar  certificates  in  respect  of 
the  remaining  one  thousand  three  hundred  shares. 

The  terms  of  the  certificate  are  as  follows :  '*  This 
is  to  certify  that  the  New  Balkis  Brstelmg,  Co.,  of  2, 
Winchester  House.  Old  Broad-street,  London,  B.O., 
is  the  holder  of  forty  thr)U9and  shares  of  5s.  each  [here 
follow  the  numbers]  on  which  the  sum  of  3«.  4a.  per 
sbarM  has  been  paid.  The  remaining  It.  8d.  per  share 
has  been  called  up,  and  is  payable  by  the  African 
Qold  P/operties  (Lunited),  who  were  the  holders  of 
the  shares  prior  to  the  same  being  forfeited,  and 
the  sai4  New  Balkis  Ersteling  Co.  (Limited)  is  to  be 
deemed  the  holder  of  the  said  uiares  discharged 
from  all  calls  due  prior  to  the  date  hereof." 

Bncknill,  J.,  gave  judgment  for  the  plaintiff 
company  for  the  amount  claimed. 

The  defendant  company  appealed. 

A,  T.  Lawrance,  K,C.  [W.  8coU  with  him),  for  the 
appellant  company. — Our  contention  here  is  that  the 
company's  power  to  make  calls  was  exhausted,  and 
therefore  they  had  no  power  to  make  a  fresh  call. 
When  the  call  has  been  made  the  liability  is 
changed  from  an  amount  due  on  the  shares  to  a 
debt.  If  that  be  so  we  are  protected  by  the  language 
of  our  certificate  from  any  call  due  previous  to  tiie 
forfeiture. 

Sir  M,  Beid,  K.C.,  and  Clauson^  for  the  reipondent 
company. — ^The  terms  of  this  certificate  are  taken 
from  Table  A,  article  22,  and  so  no  question  of  a 
contract  can  arise  here.  By  the  terms  of  the 
Companies  Act,  on  every  share  the  full  nominal 
value  of  each  share  is  liable  to  be  called:  Ocregum 
Gold  Co.    V.  Roper,    41  W,    E.    90,    01892]  A.  G. 
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125;  Walton  v.  Saffery,  46  W.  R.  508,  [1897]  A.  C* 
299.  The  object  of  the  certifioate  here  was  to 
g^Te  the  porchaier  of  the  forfeited  shares  a  good 
title,  and  to  free  him  in  respect  of  forfeiture  from 
liabUity  in  respect  of  past  ciJls  and  in  respect  of 
interests  and  not  to  relieve  the  purchasers  from  liability 
to  future  calls.  If  such  a  contract  were  made  it 
would  be  fdtra  vires,  and  contrary  to  the  intention  of 
the  Companies  Act. 

A,  T,  Lawrance  replied. 

Earl  of  Halsbuby,  L.C.— In  this  case  I  without 
any  doubt  am  of  opinion  that  the  judgment  of  my 
brother  Bucknill  was  quite  right.  Now,  in  order 
rightly  to  appreciate  the  question  which  is  raised  in 
this  case  one  must  consider  the  whole  purview  of  the 
limited  liability  system  introduced  by  the  Legis- 
lature and  look  at  the  sections  of  the  statutes  dealing 
with  that  particular  question  in  the  light  of  what  that 
scheme  was  intended  to  estabUsh.  It  was  to  be  a 
scheme  of  limited  liability..  It  is  a  sort  of  partnership 
in  which  each  member  of  the  partnership  is  to  be 
entitled  to  join  a  trading  concern  limiting  hUi  liability 
to  the  extent  of  an  ascertained  amount — an  amount 
ascertained  by  what  has  been  called  the  '*  face 
value  *'  of  the  share.  I  think  some  confusion 
has  arisen  in  some  of  the  oases  by  not  sufficiently 
observing  what  is  imported  by  what  we  call  **  the 
share,"  and  by  the  sale  of  the  share,  treating  it  as  a 
mere  chattel  involving  in  it  no  other  responsibLlity  than 
the  possession  of  the  chattel,  and  not  sufficiently 
recognising  the  fact  that  it  makes  the  holder  of  the 
share  a  member  of  a  trading  partnership,  and  as  such 
liable  in  respect  of  the  trading  partnership  which  he  has 
Joined  to  all  those  liabilities  together  with  possessing 
all  those  privileges  which  the  Legislature  has  conferred 
on  it  bv  what  I  may  call  l£e  statutory  deed  of 
partnership.  The  statutory  deed  of  partnership  has 
this  operation,  that  you  cannot  eo  outside  it.  The 
amount  subscribed  which  is  to  mSke  the  shardiolder 
a  partner  in  the  concern  must  be  paid,  and,  as  the 
Legislature  has  said,  must  be  paid  in  cash.  I  will 
not  stop  to  inquire  whether  all  the  decisions  have 
been  absolutely  in  consonance  with  what  the 
expressed  intention  of  the  Legislature  was  in 
respect  of  that  provision  that  the  money  must  be  paid 
in  cash.  It  does  not  arise  here,  nor  is  it  material  for 
me  to  consider  it ;  but  what  is  material  is  to  observe 
that  the  capital  of  the  company  constituted  by  the 
subscribed  portion  of  the  capital  which  is  to  be  raised 
on  shares  shall  be  paid,  and  no  expedient — ^no  indirect 
arrangement—can  get  out  of  the  necessity  of  the 
company,  that  is  the  trading  partnership  as  I  have 
described  it,  preserving  the  capital  which  the  Legisla- 
ture has  enjoined  shall  be  the  capital  on  which  it  is  to 
trade.  It  has  provided  means  by  which  the  capital  shall 
be  subscribed,  and  the  partners  compelled  to  subscribe 
what  they,  by  taking  the  shares,  have  agreed  to  sub*^ 
scribe.  It  has  also  provided  that  the  governing  body 
■hall  be  at  liberty  either  to  call  up  the  whole  of  the 
agreed  sum,  or  portions  of  the  agreed  sum,  at  such 
times  and  in  sucli  ways  as  they  think  proper  by  their 
rules  to  determine.  It  gives  specimen  ndes  of  the 
way  they  may  do  it,  but  it  does  not  bind  the  company 
to  adopt  these  rules.  Among  the  things  they  pan  do 
is  this.  They  may  say,  **  If  you  do  not  pay  at  such  a 
time  the  money  which  you  have  agreed  by  taking  the 
shares  to  subsOTibe,  your  rights  in  this  oompaay  shall 
go,  and  you  shall  be  charged  with  interest  if  you  do 
not  pay;  and  further  than  that,  not  only  shall  your 
rights  go  as  a  member  of  the  company,  but  you  shall 
cease  to  be  a  member,  and  your  shares  shall  be  for- 
feited, but  you  shall  nevertheless  be  liable  to  pay 
what  yoA  have  been  called  on  to  pay."  '^^en  fiiat 
is   done  the  Legislature  further  provides  that  the 


sha-es  in  the  partnership  which  belonged  to  the 
forfeiting  shareholder  shall  be  capable  of  hdng  sold 
to  another  person,  but  though  that  other  person 
is  relieved  from  any  liability  for  calls  made  pre- 
viously to  his  becoming  an  holder  of  the  shares, 
there  is  nothing  whatever  which  suggests  that  he 
should  be  relieved  from  paying  the  balanoe  of  what 
still  remained  due  on  tiie  shares.  That  the  nev 
holder  of  the  shares  which  have  been  forfeited  should 
be  relieved  from  liabilities  for  calls  which  had  been 
made  before  he  became  a  member  seems  to  me  to  be 
intelligible  enough,  but  that  he  should  be  relieved 
from  responsibility  for  future  calls  seems  to  me  to  be  . 
against  the  scheme  and  intention  of  the  statutes.  If 
that  view  is  correct,  this  case  is,  as  it  seems  to  me, 
answered  by  the  statement  of  fact  I  have  made,  and 
when  article  22  of  Table  A  is  read  by  the  light  of  these 
observations,  then  it  is  clear  that  it  was  intended,  and 
apparently,  upon  the  face  of  it,  manifestly  intended, 
to  preserve  the  new  shareholder,  as  I  will  call  him, 
who  has  bought  in  the  market  from  any  liability 
created  by  the  fact  of  previous  calls,  but  by  no  means 
to  relieve  him  from  the  necessity  of  paying  what  is 
still  due  on  the  share.  If,  therefore,  what  is  still  due 
on  the  share  is  called  up  in  due  course,  it  does  not 
matter  whether  there  has  been  a  previous  call  or  not, 
unless  it  has  been  paid.  If  it  has  been,  the  liability 
of  the  share,  so  to  speak,  is  gone,  and  if  it  hae  been 
paid  in  full  there  is  no  further  HabiUty,  and  that  is 
the  whole  meaning  of  '*  limited  liability."  But  if  it 
is  only  that  there  has  been  a  call  which  has  not  been 
paid,  in  what  way  has  the  capital  of  the  oompiny 
been  preserved  in  the  manner  which,  as  I  have  taid, 
the  Legislature  has  determined  that  the  capital  of  tbe 
company  shaU  be  preserved  and  shall  be  subscribed 
by  the  persons  responsible  to  subscribe  to  it  P 

Now  let  us  see  what  it  is  that  the  22Qd  article,  upon 
which  so  much  reliance  has  been  placed,  involves^  and 
what  it  is  intended  to  do.  But  for  the  article  see 
what  might  happen.  The  new  shareholder  who  has 
bought,  who  knows  nothing  about  previous  calls, 
and  has  nothing  to  do  with  the  previous  call,  has  a 
share  given  to  him.  He  might  be  vexed  by  a  claim 
by  the  former  shareholder,  who  might  say  that  the 
call  was  irregular,  and  therefore  that  the  pur- 
chaser was  really  not  the  new  shareholder;  where- 
upon the  22nd  article  gives  a  whole  code,  so  to 
speak,  of  what  shall  be  the  mode  by  which  the 
title  shall  be  absolutely  assured  to  the  new  share- 
holder, and  at  the  oondasion  of  it,  after  desiribing 
the  code  and  what  is  to  be  done,  it  proceeds  to  say : 
**  And  thereupon  he  shall  be  deemed  the  holder  of  such 
share,  discharged  from  all  calls  prior  to  such  purchase, 
and  he  shall  not  be  bound  to  see  to  the  application  of 
the  purchase- money,  nor  shall  his  title  to  such  share 
be  affected  by  any  irregularity  in  the  proceedings  in 
reference  to  such  sale."  To  my  mind  it  is  absolutely 
impossible  to  consider  that  that  lias  any  relation 
except  to  what  it  purports  to  have  relation  to — ^viz., 
title  to  the  share  of  the  new  shareholder  when  he  has 
become  a  new  shareholder  by  reason  of  the  sale  to  him 
of  the  forfeited  share.  It  seems  to  me,  therefore,  that 
that  is  the  whole  point  here.  The  question  of  the 
payment  of  the  share  is  another  thing. 

I  do  not  wish  to  say  anything  beyond  the  necessities 
of  this  case.  There  may  be  oontraots  which  may 
have  operation  betvveeil  the  immediate  parties  to  the 
sale.  I  doubt  myself  whether  any  contract  made  by 
the  directors  of  the  company,  which  shcuuld  affect  what 
I  have  described  as  the  absolute  necessities  impoaed  by 
the  statutes  upon  the  preservation  of  the  statutable 
righia,  could  have  any  operation.  I  do  not  proceed 
to  deal  with  that  question  now,  because  here  no 
contract  was  made.  All  that  was  done  in  this  case 
was    that   the    certificate   given    has  followed  the 
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langnago  of— has  written  oat,  in  fact,  the  22ad  article, 
and  having  done  that  the  directors  have,  I  think,  pro- 
tected the  new  shareholder  within  the  language  of 
the  22nd  article,  so  far  as  he  can  be  protected;  bat  for 
the  reasons  I  haye  given,  have  not  protected  him 
from  paying  that  which,  by  becoming  a  shareholder, 
lie  has  become  liable  to  pay,  any  call  for  money  not 
paid  ap  on  the  share,  ana  which  still  remains  therefore 
due  to  thA  company  of  which  he  bas  become  a  share- 
holder. For  these  reasons  I  am  of  opinion  that  this 
appeal  should  be  dismiised  with  costs. 

Lord  Alyebstoni,  L.C.J.— I  entirely  agree  with 
the  judgment  of  the  Lord  Chancellor  for  the  reasons 
^whidi  he  has  given  and  I  do  not  think  I  can  usefully 
add  anything. 

Jbune,  p. — ^I  agree  with  the  Lord  Chancellor  and 
have  nothing  to  add,  except  that  I  should  like  to 
express  my  obligation  to  Sir  Bobert  Beid  for  his 
surgument.  I  thought  it  singularly  clear  and  quite 
oondusive. 

Solicitors  for  the  appellants.  Dale,  Newman,  &  Hood. 

Solicitors  for  the  defendants,  Sanderson,  Adktn$,  dt 
Lee. 


Prom  K.  B.  Div.  ) 

(  7aughan  Williams,  Stirling,  and  \  Feb.  4. 

Mathew,  L. JJ.)  -    ) 

MoIyer  &  Co.  V.  Tate  Stbamebs  (Limited),  (a.) 

Ship —  charter-party—  Seaworthineae —  Insufficiency  of 
coal— Charterers  to  provide  coal, 

A  charter-party  for  a  round  voyage  was  made  subject 
to  conditione,  one  of  which  was  that  the  charterers  should 
provide  and  pay  for  all  eoal»  The  vessel  started  on  one 
of  the  stages  of  the  voyage  with  an  insufficient  quantity 
of  coal  on  hoard,  whereby  she  was  rendered  unseaworthy. 
The  insufficiency  resulted  not  from  any  failure  on  the 
part  of  the  charterers  to  supply  coal  required  by  the 
captain,  but  from  failure  on  the  part  of  the  chief  engineer 
to  eetimate  correctly  the  quantity  of  coal  in  the  ship's 
hunkers  when  she  started.  In  an  action  by  the  charterers 
against  the  shipowners  to  recover  damages  for  breach  of 
warranty  of  seaworthiness. 

Held,  that  the  plaintiffs  were  entitled  to  recover,  because 
the  above  condition  did  not  relieve  the  shipoumers  fr<nn 
their  obligation  to  take  care  that  the  vessel  had  sufficient 
coal  on  board  by  placing  the  question  of  the  supply  of 
coal  in  the  discretion  of  the  charterers  ;  and,  secondly, 
because,  even  if  the  charterers  had  any  discretion  in  the 
matter,  they  were  prevented  from  exercising  it  properly 
hy  the  default  of  the  defendants*  servants, 

Apppal  by  the  defendants  from  the  judgment  of 
Kennedy,  J.,  at  the  trial  of  an  action  without  a 
jury. 

The  action  was  brought  to  recover  damages  for  an 
alleged  breach  of  a  contract  contained  in  a  charter- 
party,  made  between  the  defendants  as  shipowners 
and  the  plaintiffs  as  charterers,  whereby  the 
defendants  agreed  to  let  and  the  plaintiffs  agreed 
to  hire  the  steamship  Faiapsco  for  a  round  voyage 
from  Liverpool  to  the  Biver  Plate  and  back  to  the 
United  Kingdom. 

The  plaintiffs'  claim  was  based  on  the  ground  that 
they  incurred  unneeessary  expense  by  reason  of  an 
excessive  consumption  ol  coal  on  the  homeward 
voyage,  between  the  Biver  Plate  and  St.  Vincent, 
owiog  to  the  ship's  having  had  to  put  into  Pemambuco 
to  get  a  fresh  supply  of  coal,  which,  the  plaintiflii 
alleged,  was   rendered   necessary   by   the   master's 

(a.)  Beported  by  F»  Qt,  BttoKBB,  Esq.,  Barrister- 
at-Law. 


negligently  leaving  the  Biver  Plate  with  a  supply 
of  coal  insufficient  to  enable  the  ship  to  get  to  Sk 
Ymcent. 

The  alleged  cause  of  action  was  that  by  reason  of 
such  negligence  the  ship  was  unseaworthy  for  the 
voyage  from  the  Biver  Plate  to  St.  Vincent. 

The.  following  were  the  material  clausefi  in  the 
charter-party :  "  Steamer  to  be  placed  at  the  disposal 
of  the  charterers  at  Liverpool  m  such  dock,  or  at 
such  wharf  or  place  (where  she  may  always  safely  lie 
afloat  at  all  times  of  tide)  as  the  charterers  may 
direct,  and  being  on  her  delivery  ready  to  receive 
cargo,  and  tight,  staunch,  strong,  and  iu  every  way 
fitted  for  the  service    .    .    .    having  steam  winches 
and  donkey-boiler  with  capacity  to  run  all  the  steam 
winches  at  once  and  at  the  same  time,  or  main  boiler 
to  be  used  (and  with  full  complement  of  officers,  sea- 
men, engineers,  and  firemen  xor  a  vessel  of  her  ton- 
nage) and  to  be  so  maintained  during  the  continuance 
of  this  charter-party;  to  be  employed  in  cirrying 
lawful  merchandize    ...    as   the   charterers   or 
their  agents  shall  direct  ou  the  follo?rang  conditions— 
namely :  (1)  That  the  owners  shall  provide  and  pay 
for  all  provisions,  wages,  and  coosular  shipping  and 
discharging  fees  of  the  captain,  officers,  engmeers, 
firemen,  and  crew,  and  shall  pay  for  tbe  insurance  of 
the  vessel,  and  also  for  all  the  cabia,  deck,  engine- 
room,  and  other  necessary  stores,  and  maiatain  her 
in  a  Uiorou^hly  efficient  state  in  hull  and  machinery 
for  and  during  the  service.    (2)  That  the  charterers 
shall    provide    and    pay    for    all    the    coal,    port 
charges,  pilotages,  agencies,  commissions,  consular 
charges   (except   those  pertaining   to   the  captain, 
officers,    or   crew),    and   all   other   charges    what- 
soever    except    those     before    stated.      (3)   That 
rhe     charterers    shall    accept     and     pay     for    all 
coal     in     the     steamer's     bunkers     on     delivery, 
and    the    owners    shall,    on     the    expiration    of 
this  charter-party  pay  for  all  coal  left  in  the  bunkers. 
.    .    .    (8)  That  the  whole  reach  of  the  vessel's  holds, 
decks,  and  usual  places  of  loading  and  accommodation 
of  the  ship  (not  more  than  she  can  reasonably  stow 
and   carry)    shall   be   at   the   charterers'    disposal, 
reserving  only  proper  and  sufficient  space  for  ship's 
officers,  crew,  tackle,  apparel,  furniture,  provisioas, 
stores,  and  fuel,  including  cattle  and/or  coal  and/or 
cargo  on  deck  at  shipper's  risk.    (9)  That  tbe  captain 
shall  prosecute  his  voysge  with  the  utmost  despatch, 
and  shall  render  all  customary  assistance  with  the 
ship's  crew,  tackle,   and  boats,   and   that,  though 
appointed  by  the  owners,  he  shall  bounder  the  orders 
and  direction  of  the  charterers  as  regards  employ 
ment,    agency,    or   other    arrangements,    and    the 
charterers  hereby  agree  to   indemnify  the  owners 
from  all  consequences  or  liabilities  that  may  arise 
from  the  captain's  signing  bills  of  lading  or  other- 
wise complying  with  the  same.    (10)  That  if  the 
charterers  aha!!  have  reason  to  be  dissatisfied  with 
the  conduct  of  the  captain,  officers,  or  engineers,  the 
owners  shall,  on  receiving  particulars  of  the  com- 
plaint, investigate  the  same,  and,  if  necessary,  make 
a  change  in  the  appointments.    •    •    •    (12)  That 
the  master  shall  be  famished  from  time  to  time  with 
all  requisite  instructions  and  sailing  directions,  and 
shall  keep  a  full  and  correot  log  of  the  voyage-  or 
voyages,  which  are  to  be  patent  to  the  charterers  or 
their  agents,  and  furnish  to  the    charterers,  their 
agent  or  supercargo,  when  required,   a  true  daily 
copy  of  the  log,  showing  the  course  of  the  steamer 
and  distance  run  and  the  consumption  of  coal.    .   .   • 
(17)  The  act  of  God,  enemies,  fire,  restraint  of  princes, 
rulers,  and  people,  and  all  dangers  and  accidents  of  the 
seas,  rivers,  machinery,  boilers,  and  steam  naviga- 
tion,   and   errors   of    navigation,    thronghout   this 
charter-party,  always  mutniuly  excepted." 


394 


THE  WEEKLY  REPORTER.  rApriii8,i908.]        VoL  LL 


Ct.  of  App. 


MoIvEK  &  Co.  V.  Tate  Stbamebs  (Limited),— Sooit  v.  Goulson. 


HlOH  OOITBT. 


The  evidence  was  to  the  effect  that,  when  ihe  rhip 
started  on  her  return  from  the  Biver  Plate,  there  was 
not  a  sufficient  quantity  of  coal  ou  b>ard  for  the 
purpose  of  the  voyage  to  St.  Yinoent,  and  th«t  the 
insuffioienoy  resulted  not  from  any  failure  ou  tbe  part 
of  the  eharterers  to  supply  coal  required  by  the 
tiiiptaio,  but  from  failure  on  tbe  part  of  the  chief 
Aiigineer  to  estimate  correctly  the  quantity  of  coal 
in  the  ship's  bunkers  wben  she  started. 

Kennedy,  J.,  fdund  that  the  ▼fssel  left  the  Biver 
Plate  with  an  insuffiieut  quautity  of  coal  for  the 
voyage  to  St.  Yiuoeut,  and  that  she  was  thereby 
reidfrfd  unseawortfty ;  aud  h«  was  of  opinion  thar. 
tbe  provini.ins  of  tbe  c  iart»^r-party  did  not  release  tbe 
owners  from  the  r^  spousibility  of  seeing  that  the 
vesBcl  WHS  in  a  seawortby  condition  at  tbe  commence- 
ment of  thiftt  stage  of  the  voyage.  He  accordingly 
gave  judgment  for  the  plainuff«. 

The  d^fetdants  appealed. 

J,  A.  Hamilton,  K,C.y  and  Bailhache,  for  the 
defendants. 

Pick/ord,  K,C,f  and  Bateson,  for  the  plaintiffs. 

Yaughan   Williams,  L.J. — In   my   opinion  the 
jadguient  of  Kennedy,  J.,  was  right.     The  argument 
on  behalf  of  the  defendants  really  comes  to  this— that 
if  the  provisions  of  the  charter- paity  areloikedat, 
it  will  be  found  that  the  shipowners  were  relieved 
from  the  obligation  to  eee  tbat  tbe  ship  was  seaworthy 
wb(-n  sbe  Btaned  on  each  of  the  stages  of  the  voyage. 
The  part  of  the  charter-party  chiefly  relied  on  is 
clausM  2,  which  says  tbat  tc>e  coarterers  shall  provide 
and  pay  for  all  the  coal.    The  suggtstiou  is  tbat  the 
contract,  by  tbe  use  of  the  word  '*  provide  "  as  well 
as  the  words  <'p«y  for/'  iotend^rd  that  the  question 
how  much  coal  was  required  before  each  stage  of  the 
voyage  should  be  a  matter  within  the  discretion  of 
,  the  ^arterers  and  to  be  determined  by  them,  to  the 
relief  of  the  shipowners  from  their  obligation  to  see 
that  the  ship  was  seaworthy  in  tbe  sense  of  having 
enough  coal  on  board  for  the  purpose  of  prosecut- 
ing   the    particular   ft^ge   of    the  voyage.      It   is 
said  that  the  plaintiffs  cannot  recover  damages  in 
this  case,  became  they  agreed  to  provide  the  coal 
m ceisary  for  the  Toyvge  and  it  was  their  own  default 
which  resulted  in  the  insufficieDcy  of  coal.    I  do  not 
think  that  there  is  anything  in  that  argument.    In  my 
opinion  there  Is  nothing  in  the  charter-p«rty  to  reheve 
the  shipowners  from  tbeir  obligatii  n  with  regard  to 
the  snpply  of  coal.    Bat  even  if  the  charterers  had 
any  discreticn  in  determiniig  the  quantity  of  coal  to 
be  provided,  of  which  I  see  no  evidence,  I  think  they 
were  placed  in  a  poeition  in  which  it  was  impossible 
for  them  to  judge  rightly  in  the  matter  owins  to  the 
default  of  tbe  defendants'  servants.    I  am  therefore 
of  opinion  tbat  the  appeal  must  be  dismissed. 

Stibuko  and  Mathbw,  L  JJ.,  concurred. 

Appeal  d%amu9ed, 

SolidtoTS  for  the  plaintiffs,  Charles  Russell  &  Co,, 
for  Lightbound,  Given,  &  Co,,  Liverpool. 

Solicitors  for  the  defendaits,  Downing  dbBolam^  for 
Bolam  &  Co,,  Sunderland. 


Kigt)  ®ouct  of  3wtm. 
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Kekewich,  J.  f  ^^  ^0. 

SCOTT  17.  COULSON.  (a.) 

Contract — Setting  aside  on  ground  of  common  mistake — 
Date  to  which  common  mistake  s?iotUd  be  re/erred — 
No  delay  in  seeking  the  aid  of  the  court* 

Although  the  court  is,  in  some  cases,  averse  to  stitivg 
aside  a  contract  after  compUtion  upon  the  ground  of 
common  mi»t<ike,  even  where  there  is  a  suggestion  of 
fraud,  yet  the  court  will  set  aside  such  a  contrctct  after 
completion  if  Vie  plaintiff  seeks  the  aid  of  the  court  with 
promptitude,  and  if  the  parties  can  without  difficulty 
be  restored  to  the  position  in  which  they  were  before  the 
contract, 

Tnis  was  an  action  to  set  aside  an  agreement 
whereby  the  plaintiffs  had  agreed  to  sell  and  assign 
to  the  defendiaDts  a  policy  of  assurance  on  the  life  of 
a  third  party  upon  tbe  ground  of  common  mistake. 

The  plaintifiEs  were  the  exeoutrices  of  the  will  of 
James  William  Prior,  and  the  policy  in  question 
formed  part  of  his  personal  estate. 

By  an  agreement  dated  the  19th  of  March,  1902, 
tbe  plaintiffs,  in  consideration  of  a  sum  of  £460, 
agreed  to  sell  to  tbe  defendants  a  policy  of  asaurasce 
Ou  the  life  of  Alfred  Death,  effected  with  the  Scottish 
Widows'  Fund  and  life  Assurance  Society  for  the  sum 
of  £500  and  bonuses. 

The  Sale  was  completed  and  tbe  assignment 
executed  on  the  19th  of  April,  1902. 

It  subsequently  appeared,  however,  that  Mr.  Death 
had  in  fact  died  on  or  about  tbe  23rd  of  Deoember, 
1899,  and  that  thereupon  there  became  due  on  the 
policy  the  sum  of  £777  10^.  4d. 

The  evidence  showed  that  although  at  the  date  of 
the  contract  neither  the  plaintiffs  nor  the  defendants 
were  aware  of  the  assured's  death,  yet  that  in  the 
interval  between  the  date  of  the  contract  and  the 
date  of  the  assignment  the  defendants  received 
information  which  led  them  to  believe  tnat  Mr.  Death 
Was  dead  at  the  date  of  the  coutract,  and  that  the 
defendants  bad  cot  disclosed  this  information  to  the 
plaintiffs,  notwithstandmg  they  had  undertaken  to 
communicate  to  them  any  information  they  might 
receive  as  to  the  existence  of  the  assured. 

The  plaintiffs  thereupon  brought  this  action  to 
have  the  contract  aud  assignment  set  aside. 

Warrington,  K,0,,  and  H,  Dobb,  for  the  plaintiffs. — 
This  is  clearly  a  case  of  common  mistake,  and  we  are 
eniitled  so  have  the  coii tract  set  aside:  Smith  v. 
Hughes,  19  W.  E.  1059,  L.  £.  6  a  B.  597;  Colyer  v. 
Clay,  7  BeAv.  188;  Cochrane  v.  Willis,  14  W.  B. 
19,  L.  B.  1  Ch.  App.  58. 

Ste^oart  Smith,  K.C.,  and  St  John  Clerk,  for  the 
defeLdants. — The  contract  cannot  be  set  aside  upon 
the  ground  of  common  mistake.  Whether  we  were 
aware  of  the  death  of  assured  or  not  at  the  date  of 
tbe  sssignment  is  imiiiaterial,  provided,  as  the  fact  is» 
we  were  not  aware  of  the  death  at  the  date  of  the 
agreement;  nor  were  we  under  any  obligation  to. 
disdt  se  the  fact  of  such  death  to  the  plaintiffs  after 
tbe  date  of  the  agreement.  No  oases  have  been  cited 
where  a  contract  entered  into  on  the  ground  of 
a  common  mistake  has  been  set  aside  after  completioo. 

Kekxwioh,  J.,  said  that  the  case  raised  an  interest- 
ing pomt  of  law.  It  was  common  groimd  that  at  tbe 
date  of  the  contract  for  sale  of  the  policy  both 
parties  to  the  contract  supposed  the  Msured  to  be 

(o )  Beported  by  Cxtthbsbt  Oajqc,  Bsq.,  Bar- 
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alivey  the  result  being  that  the  plaiotiffd  were  wiUing 
toaooept  as  the  best  prioe  they  could  get  for  the 
IK>lioy  a  sum  which  was  slightly  in  ad?anoe  of  the 
surrender  value  to  be  obtained  from  the  office  and 
▼ery  mubh  below  the  sum  due  on  the  death  of  the 
assured.  As  a  matter  of  fact  the  assured  was  dead. 
It  followed,  therefore,  that  the  parties  contracted 
under  a  common  mistake.  In  Smith  y.  Hughet 
Hannen,  J.,  de'flned  in  language  which  at  first  sight 
looked  somewhat  confused,  bat  was  not  really  so  at 
all,  what  was  the  common  mistake  which  would 
justify  one  party  to  a  contract  in  refusing  to  perform 
It.  In  that  case  the  plaiutiff  had  sold  oats  to  thu 
defendant  by  sample,  and  the  defendant  refused  to 
fulfil  his  bargain,  on  the  ground  that  Ue  thought  he 
was  buying  old  oats,  whereas  in  fact  tiie  oars  were 
new.  Hann«n,  J.,  in  that  case,  said  that  in  order  to 
relieve  the  defendant  it  was  necessary  that  the  jury 
should  find,  not  merely  that  the  plaintiff  believed  the 
defendant  to  believe  he  was  baying  old  oats,  but 
tbat  he  believed  the  defendant  to  believe  that  he,  the 
plaintiff,  was  contracting  to  sell  old  oats.  Applying 
that  principle  to  the  present  case,  the  plaintiffis  here 
believed  the  defendants'  to  believe  that  they  were 
buying  a  policy  on  a  life  then  in  being,  and  they 
further  believed  that  the  defendants  believed  the 
plaintiffs  to  be  selling  a  policy  on  a  life  in  being. 
To  what  date  should  that  common  mistake  be  re- 
ferred? In  his  lordship's  opinion  it  ought  to  be 
referred  to  the  date  of  the  contract.  From  tbat  date 
the  policy  belonged  in  equity  to  the  purchasers,  and 
as  at  present  advised  he  did  not  tuink  that  any 
information  obtained  by  them  after  tbat  date  would 
in  the  absence  of  special  agreement  affcct  their  con- 
science or  prevent  them  from  accepting  the  policy 
moneys  if  they  were  otherwise  entitled  thereto,  and  he 
proceeded  upon  that  footmg.  It  did  not  follow  that 
&  the  contract  was  entered  into  on  the  ground  of  a 
common  mistake  of  fact  in  a  matifrJal  matter,  there- 
fore the  completion  of  the  contract  stood.  On  behalf 
of  the  defendants  it  was  Siid  that  there  was  no  case 
showing  that  a  contract  of  that  kind  could  be  set  aside 
after  completion.  The  two  cases  of  Golyer  v.  Clay  and 
Cochrane  v.  Willis  which  had  been  dted  to  him 
scarcely  went  to  the  length  of  saving  that  it  was  the 
practice  of  the  court  to  set  aside  a  contract  after  com- 
pletion on  that  ground.  But  in  the  latter  case,  where 
an  agreement  was  entered  into  by  a  tenant  in  tail  on 
the  assumption  that  the  tenant  for  life  was  alive  when 
in  fact  he  was  dead,  Euight-Bruce,  L  J.,  said  thai 
*'  it  would  be  contrary  to  all  the  rules  of  equity  and 
oommon  law  to  give  effecc  to  such  an  agreement,  or  to 
hold  that  such  a  person  ought  to  be  bound  by  it."  His 
lordship  did  not  think  that  Euight-Bruce,  LkJ.,  would 
have  used  that  laoguige  if  he  had  thought  that  the 
contract  would  not  nave  been  set  aside.  No  doubt  the 
court  was  extremely  averse,  even  where  there  had  been 
something  like  fraud,  to  setting  aside  a  contract  after 
completion,  but  that  hesitation  did  not  apply  where 
the  plaintiff  came  promptly  and  where  the  parties 
oould  without  difficulty  be  restored  to  the  position  in 
which  they  were  before  the  contract  Both  these 
conditions  had  been  fulfilled  in  the  present  case.  No 
one  could  say  that  an  action  to  set  aside  a  contract 
entered  into  in  March,  1902,  had  been  delayed 
jRrben  it  was  tried  in  January,  1903,  and  there  was  no 
difficulty  in  paying  back  to  the  defenduits  the  money 
which  they  had  paid.'  Thcure  was  therefore  nothing 
to  prevent  the  court  from  doing  what  was  manifestly 
just.  His  lordship  accordingly  gave  judgment  for 
the  plaintiffs  with  costs. 

Solicitors,  Walker ,  Son,  &  Field,  for  A.  A.  Walker, 
Cambridge}  Dubois  &  Williams,  for  B.  C*  &  S, 
Burrows,  Cambridge. 


Chan.Div.  ) 
Buckley,  J.  j 


Feb.  14,  19. 


In  re  Wilmeb. 

MOOBB  V.  WiNGFIBLD.  (a.) 

Perpdaity — Remoteness — Devise—Life  in  being — Person 
en  ventre  sa  uidre — Gestation  at  beginning  of  period 
"-Benefit  of  child. 

A  testatrix  devised  real  estate  on  trust  to  pay  the 
income  thereof  to  A  for  life,  and  after  her  deat'»,  by 
way  of  equitable  contingent  remainders  {in  the  events 
which  happened)  for  the  third  son  of  A.,  burn  or  to  be 
born,  for  Ufe,  and  after  his  death,  for  nis  first  and  other 
sons  successively  in  order  of  senviray  in  tail  m'jUe,  At 
the  death  of  the  testatrix,  the  third  son  of  A,  was  en 
Ventre  s*  m^re. 

Held,  that  the  third  son  of  A.  was  a  life  in  being  at 
the  death  of  the  testatrix,  and,  consequently,  that  the 
limitations  subsequent  to  his  life  estate  were  not  obnoxious 
to  the  rule  against  perpetuities. 

The  principle  that  an  infant  en  ventre  sa  mdre  is  a 
life  in  being  is  of  general  application,  and  is  not  restricted 
to  cases  where  it  is  to  the  advantage  of,  or  immaterial  to, 
the  infant  to  apply  it. 

Doe  V.  Lanuaeiiire,  o  T,  R.  49,  discusstd  and  applied. 

Adjourned  summons. 

By  this  summons  the  plaintiff,  Stephen  Thomas 
Moore,  claimed  a  deolaratiou  that,  on  the  true  con- 
struction of  the  will  of  Anne  Wiimer  Wilmer,  and  iu 
the  events  which  happened,  he  nad,  on  attaining  the 
age  of  tweniy-one  years,  become  entitled  as  tenant  in 
tail  male  in  possession  to  her  lesiduary  real  estate, 
and  also  to  certain  personal  estate  wuich,  under  the 
trusts  of  her  will,  were  directed  to  be  laid  out  in  the 
purchase  of  real  estate,  to  be  held  on  the  same  trusts 
as  her  residuary  real  estate. 

By  her  will,  dated  the  25th  of  September,  1876,  the 
testatrix  devised  her  residuary  teal  estate  unto  and  to 
the  use  of  trustees,  their  heirs  and  assigns,  upon  trust 
to  pay  the  moome  to  Anna  M»/ia  Moore  (a  daughter 
of  tne  testatrix)  during  her  Ute,  aud  after  ner  deaih, 
subject  to  a  trust  for  accumulation  during  the 
infancy  of  any  person  who  would  otherwise  be 
entitled  to  receive  the  rents  and  profits,  to  stand 
possessed  thereof  upon  trust  for  the  second  and  every 
younger  son  of  A.  M.  Moore,  bom  or  to  be  bom, 
successively  during  his  life,  witti  remainder,  after  the 
death  of  each  such  son,  upon  trust  for  his  first  and 
other  sons  successively  in  order  .of  seniority  in  tail 
male,  so  that  every  elder  (except  the  eldest)  son  of 
A.  M  Moore,  bom  or  to  be  born,  and  his  first  and 
other  sons  and  their  issue  male  respectively,  should 
take  before  every  young«r  sou  of  A.  M.  Moore  aud 
his  first  and  other  sons  and  their  is«ue  male  respec- 
tively, with  remainder  in  trust  for  the  seoond  and 
every  other  son  (except  the  eldest  son)  of  A«  M. 
Muore  successively  in  order  of  seniority  m  tail,  wich 
certain  remainders  over.  She  bequeathed  to  the 
trustees  certain  personal  estate  to  be  laid  out  in  the 
purchase  of  real  estate,  to  be  held  by  them  on  the 
same  trusts  as  were  declared  concerning  her  real 
estate.  There  was  also  a  provision  that  if  any  person 
other  than  the  eldest  son  of  A«  M.  Moore  suould 
become  entitled  to  a  certain  other  estate,  called  the 
Bame  estate,  the  next  gift  in  remainder  should  take 
effect. 

The  testatrix  died  on  the  28th  of  October,  1880. 
At  that  date  the  defendant,  Randall  Kmgsmdl  Moore, 
the  seoond  son  of  A.  M.  Moore,  had  become  entitled 
to  the  Barne  estate.    Therefore  the  limitations,  so  far 

(a.)  Beported  by  H.  L.  Obmiston,  Esq.,  Barrister- 
atpLaw. 


d06 


THE  WfiEKLY  REPORTER.       [Apriii8,i903.] 


V0I4  Ll: 


High  Coxtbt. 


In  bb  Wilmbb. 


High  Coubt. 


as  they  were  good,  next  after  the  limitation  in  his 
favour,  took  effect. 

The  third  son  of  A.  M.  Moore,  the  plaintiff,  wa« 
born  on  the  7th  of  Febmary,  1881,  and  wa«,  there- 
fore, en  ventre  sa  mere  at  the  date  of  the  death  of  the 
testatrix. 

After  the  death  of  A.  M.  Moore,  the  plaintiff 
on  the  13th  of  September,  1902,  acting  on  the 
osaiimption  that  the  limitatiooB  subseqaent  to  his 
own  me  estate  were  void  for  remoteness,  and  that, 
therefore,  he  took  an  estate  in  tail  male  by  the 
operation  of  the  doctrine  of  cypres,  executed  a  dis- 
entailiog  assurance  and  took  out  the  present  summons 
against  the  trustees  of  the  wilL  B.  K.  Moore  was 
joined  as  a  defendant  in  his  capacity  of  heir-at-law 
and  next-of-kin  of  tbe  testatrix. 

The  only  question  argued  was  whether  the  limita- 
tion in  tail  miale  to  the  children  of  the  plaintiff  was 
▼aUd. 

Buckmaeter,  K.C,  and  /Sfar^an^,  for  the  plaintiff. — 
The  limitation  is  bad  as  infringing  the  rule  agaist  per- 
petuities.   The  plaintiff  being  en  ventre  aa  mere  at  the 
date  of  the  testatrix's  death,  the  limitation  in  tail  to 
the  children  of  the  third  son  of  Mrs.  Moore  misht  have 
failed,  because  it  was  uncertain  whether  that  which 
was  ultimately  bom  would  have  been  bom  alive  or 
would  have  been  a  son.     The  question  then  arises  as 
to  how  far  an  infant  en  ventre  Ba  mere  is  deemed  to  be 
bom.    The  doctrine  was  introduced  into  Bnglish  law 
from  the  civil  lawi    By  that  lavr  it  was  subject  to  two 
limitations ;  it  was  applicable  only  to  personal  estate, 
and  it  was  based  on  the  principle  that  it  is  to  be 
applied  only  for  the  benefit  of  the  unborn  child.  Those 
limitations,  or  at  any  rate  the  latter,  have  been  intro- 
duced into  the  Eoglish  law ;  Blackburn  ▼.  Stables,  2  Yes. 
&  B,  367 ;  BUmon  y.  Blaseon,  13  W.  B.  113,  2  De  O.  J. 
&  S.  665.  Having  regard  to  In  re  Burrowe,  43  W.  B.  683, 
[1895]  2  Gh.  497,  we  must  admit  that  the  doctrine 
has  been  extended  to  cover  cases  where  it  is  indiffereot 
to  the  person  en  venire  whether  he  is  treated  as  bom 
or  not,  as  where  he  is  treated  as  bom  for  the  purpose  of 
defining  a  dass.  In  Doey,  Lancashire,  5 T.  B.  49,  the  rule 
was  laid  down  somewhat  widely,  but  Lord  Kenyon 
laid  (at  p.  59)  that,  the  rule  being  borrowed  from  tbe 
dvil  law,  it  was  necessary  to  resort  to  the  civil  law  to 
examine  its  extent.    All  through  the  judgments  in 
Thellusson  v.  Woodford,  4  Ves.  227, 11  Ves.  112,  where 
somewhat  similar  limitations  were  held  to  be  valid, 
the  principle  is  dear  that  the  unborn  child  is  to  be 
*    treated  as  Dom  for  his  benefit.    In  no  case  has  it  been 
held  that  an  unborn  child  is  to  be  treated  as  bom 
where  it  would   be   to   his   detriment.      [On    this 
point   they  referred  to   Doe   v.    Clarke,    2    H.   Bl. 
399,  and  Long  v.  Blackall,  7  T.  B.  100.    They  also 
argued  that  ^e  rule  against  limiting  an  estate  to  an 
unborn  child  of  an  unlx)m  child  applies  both  to  legal 
and  equitable  estates,  and  dted  Humberston  v.  Humber- 
$ton,  1  P.  Wms.  332 ;  Monypenny  v.  Bering,  2  De  G.  M. 
&  a.  145;  Whitby  v.  Mitchell,  38  W.  B.  337,  44  Ch.  D. 
65;  and  In  re  Bowles,  an^e,  124,  [1902]  2  Oh.  650.] 

Attsten-Cartmell,  for  B.  E.  Moore,  did  not  argue. 


Dickinson,  for  the  trustees. — ^The  rule  that  a  person 
en  ventre  sa  mere  is  to  be  deemed  bom  for  the  purposes 
of  the  rule  against  perpetuities  is  absolute,  and  has 
never  been  limited  by  the  supposed  doctrine  of  benefit. 
Long  V.  Blackall,  TheUusson  t,  Woodford,  and  In  re 
Burrows  are  strongly  in  favour  of  that  view.  When  the 
testatrix  died  it  was  an  event  not  knovfn,  but  certain, 
that  the  infant  was  mole  and  would  be  bom  olive : 
DoeY.  Lancashire. 

Buckmaster,  in  reply. — ^The  judgments  in  Thdlusson 
V.  Woodford  were  aildresBed  to  cases  where  there  are 
limitations  trith  restrictions,  whereby  the  estate  must 


vest  withm  the  limits  imposed  by  the  rule.  If,  for 
example,  the  limitation  had  been  to  a  child  to  be  bora 
during  the  lifetime  of  the  testatrix,  or  within  nine 
months  after  hnr  death,  it  might  have  been  g^od. 
But  that  is  not  this  case.  A  child  en  ventre  sa  mere  is 
not  for  all  purposes  treated  as  bom :  Richards  t. 
Richards,  Job.  754,  8  W.  B.  Oh.  Dig.  23,  41. 

BuoKLBY,  J.,  after  stating  the  faftts,  continued: 
Before  parting  with  the  wUl,  I  will  only  say  that  it 
is  quite  plain  that  the  limitations  are  of  estates  which 
are  not  legal  but  equitable,  though  that  does  not 
make  much  difference  to  my  decision ;  and  that  the 
estates  are  limited  by  way  of  equitable  ooutingen 
remainders.  ' 

Now  as  the  first  proposition,  of  course,  for  the 
purpose  of  applying  the  Uw  as  to  remoteness,  I  have 
to  look,  not  at  the  events  which  did  happ«n,but  at 
the  events  which  might  under  any  state  of  ciroaoa- 
stances  have  happened ;  and  if  the  limitation  is  sach 
that  events  might  hare  so  tumed  oat  as  that  it  would 
have  been  beyond  the  period  alio^red  tmder  the  rales 
as  to  remoteness,  then  it  would  foil,  although  in  the 
events  which  did  happen,  that  did  not  in  fact  result. 
Of  course,  that  is  beyond  dispute.  Secondly,  of  course, 
it  cannot  be  disputed,  and  it  is  not  disputed,  that 
the  rale  of  law  as  to  remoteness  admits  of  absolute 
ownership   being  suspended  for   a  life  or  liyes  in 
being  and  twenty-one  years  afterwards,  and  that 
for  the  porposes   of   the   rale  a  chdd  en  ventre  sa 
mere  is  treated  as  a  life  in   being.      That  is  reaUy 
not  the  question  which  lies  at  the  root  of  this  case. 
What  I  tiave  to  look  at,  as  it  appears  to  me  here,  is 
this :  When  the  testatrix  died  on  the  28th  of  October, 
1880,  was  the  limitation  upon  trust,  af  cer  a  life  estate 
to  the  plaintiff,  in  favour  of  his  first  and  other  sons 
successively  in  order  of  seniority  in  tail  male,  one  which 
might  hovefailedbyreasouofbeing  too  remote?  Oould 
events  have  so  tumed  out  as  that  there  would  not, 
within  the  period  allowed  for  vesting  of  estates,  have 
come  into  existence  a  person  who  would  haTC  been 
entitied  to  the  inheritsnce  P    What  is  put  as  to  that 
is  this.    In  October,  1880,  when  Mrs.  Wilmer  died,  it 
was  impossible  to  say  whether  the  child  of  which  Mrs. 
Moore  was  then  pregnant  was  of  the  male  or  of  the 
female  sex,  and  it  was  impossible  to  say  whether  that 
child  would  ever  be  born  alive;  and,  therefore,  the 
argument  is   advanced,    and   mu«t   succeed,    as    it 
appears  to  me,  if  it  is  well  founded,  that  if  the  child 
had  tumed  out  to  be  a  daufchter,  or  if  there  had  been 
no  child  bom  alive  at  all,  the  limitations  would  have 
been  vc  id,  because  in  that  case  the  son  who  would 
have  taken  would  have  been  bom  beyond  the  period 
allowed.    I  think  that  is  so;  but  if  it  be  a  correct 
rule  of  law  that  m  February,  1881,  the  child  was  bom 
and  tumed  out  to  bo  a  boy,  and  that  you  are  to  refer 
back  that  state  of  facts  to  the  earlier  date— namely, 
the  28th  of  October,  1880,  and  say  retrospectively, 
that  at  the  date  of  the  testatrix's  death  events  had  so 
turned  oat  as  that  the  rule  against  perpetuities  could 
not  be  infringed,  because  there  was  a  son  in  existence 
en  ventre  sa  mere,  he  was  a  male,  and  he  was  bom 
alive,  then,  of  course,  it  cannot  be  contested  but  that 
the  limitation  is  perfectly  good.    It  is  quite  trae  that 
the  clssB  is  "  the  second  and  every  younger  son  of 
Anna  Maria  Moore  bom  or  to  be  bom,"  but  if  once 
it  is  establiehed  that  at  the  testatrix's  death  there 
was  a  son  bom  (in  the  proper  sense  of  the  word)  who 
could  take,  then  of  course  there  is  no  objection  to  the 
limitation ;  because  in  that  state  of  thing*,  it  could  not 
tum  out  that  there  would  not  be  a  person  entitled  to 
take  the  estates  within  the  time  allowed.    To  my 
mind,  the  point  to  be  decided  in  this  case  is,  am  I 
entitled,  after  the  7th  of  Febraary,  1881,  when  I 
kno3V  that  the  child  bom  was  a  mole,  and  thothe 
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was  not  bom  dead,  but  alive,  to  tbrow  tbat  baok 
and  say  retrospectively  that  that  was  the  state  of  facts 
in  October,  1880,  when  the  testatrix  died,  although 
you  could  not  say  that  it  was  so  at  that  date,  because 
you  did  not  know  what  was  going  to  happen.  To  my 
mind  that  is  the  whole  point  of  the  case. 

Upon  that  the  dominant  authority,  as  it  appears  to 
me,  is  the  case  of  Dot  v.  Lancashire.  I  want  to  state 
as  plainly  as  lies  in  my  power  what,  as  I  understand  it, 
tbat  case  decides.  At  that  dute,  1702,  marriage  did 
not  revoke  a  will,  but  marriage  and  the  birth  of  a  child 
did  revoke  a  will.  It  was  a  doctrine  founded  upon  au 
implied  intention  of  the  testator,  to  whom  this  was 
atteibnted ;  that  at  the  moment  he  sat  down  to  make 
bis  will,  he  was  presumed  to  say,  *'If  my  ciroum- 
stanoee  so  alter  as  that  I  marry  and  have  a  child, 
then  I  do  not  intend  these  dispositions  to  take  effect, 
because  I  shall  then  owe  other  duties  to  my  widow 
and  m^  offspring.*'  That  was  attributed  to  the  date 
at  which  he  sat  down  to  make  his  will.  If  lub- 
■equently,  having  made  his  will,  he  married,  and  then 
died  leaving  his  wife  pregnant,  the  question  discussed 
in  Doe  v.  Lancashire  was,  was  his  will  revoked  or  not 
revoked  at  his  death.  It  could  not  be  revoked  six  to 
eight  months  after  his  death.  Something  must  happen 
when  he  dies.  The  question  to  be  determined  was, 
what  happeus  ?  The  court  held  that  that  state  of  facts 
revoked  the  will,  and  upon  this  ground,  that  when 
the  event  happened  of  the  child  TOing  bom  alive,  a 
fact  which  nobody  could  predicate  at  the  date  of  his 
death,  that  took  effect  retrospectively,  so  that  you 
said,  at  the  date  that  he  died,  we  must  take  it  that 
there  was  a  child,  because  it  turned'  out  subsequently 
that  there  was  born  alive  a  child.  If  so,  it  appears  to 
me,  that  governs  this  case.  Now  I  want  to  read  one 
or  two  passages  first  from  Lord  Kenyon.  C.  J.,  to  show 
what  was  the  law  at  that  dato,  and  to  what  he  was 
applying  it.  I  read  this  from  the  report  of  Doe  v. 
Lancashire,  5  T  B.,  at  p.  58,  where  he  says :  "  With- 
out goiog  into  all  those  cases,  it  may  now  be 
taken  for  granted,  because  it  Ilm  been  solemnly 
decided,  that  marriage  and  the  subsequent  birth 
of  a  child  amount  to  a  revocation  of  a  will  made 
before  marriage.  Perhaps  the  foundation  of  that 
principle  is  not  so  much  an  intention  to  idter  the  will, 
implied  from  those  circumstances  happening  aftor- 
wurds,  as  a  tadt  condition  annexed  to  the  will  itsel! 
at  the  time  of  makiog  it,  that  the  party  does  not 
then  intend  that  it  should  take  effect  if  there  should 
ba  a  total  change  in  the  situation  of  his  family.  If 
those  cases  were  referable  to  the  head  of  a  subsequent 
inteotion,  the  principle  would  be  considerably  dis- 
tressed by  the  argument  of  Mr.  B.  Perrotiu  Christopher 
V.  Okristopher,  2  Dickens  445,  and  by  the  circumstance 
of  a  conception  not  communicated  to  the  husband,  or 
of  a  miscarriage,  subsequent  to  his  death ;  the  latter 
of  which  might  have  some  influence  on  the  intonliou 
of  the  devisor,  and  yet  would  not  operate  as  a 
revocation;  and  the  former  would  have  that  effect, 
though  it  could  not  influence  the  intention."  I 
pause  for  the  purpose  of  pointing  out  exactly 
what  Lord  Kenyon  meant  by  that  He  savs  the 
latter-~a^  miscarriage— might  have  some  influence 
on  his  intention.  Obviously  what  he  means  is 
not  a  miscarriage  which  happens  after  his  death, 
which  he  could  not  knov  anything  aboitt,  but 
something  subsequently  resulting  in  a  miscarriage— 
that  is  to  say,  if  the  man  had  known  at  the  date  of 
his  death  that  his  wife  was  pregnant,  but  that  she 
would  subsequently  miscarry,  it  is  quite  probable 
that  he  would  mtend  to  iJter  his  dispositions  in  som<) 
respeote ;  but  that  cannot  affect  it,  he  says ;  that  would 
not  operate  as  a  revocation,  because  if  there  is  a  mis- 
oaniage,  and  the  child  is  not  born  alive,  there  is  no 
zvfocation  of  the  will.     The  other  case  is  this— of 


conception  not  communicated  to  the  husband.  He 
says  that  that  would  have  the  effect  of  revoking, 
although  it  could  not  influence  the  intention,  because  he 
did  not  know  of  the  conception,  and  it  could  not  affect 
his  mind  at  all ;  but  if  there  was  a  conception,  and 
there  was  a  subsequent  birth,  it  would  revoke  the 
will.  In  other  words,  it  is  quite  plain  from  what 
Lord  Kenyon  says,  that  what  revokes  the  will  is  not 
the  event  as  it  subsequently  turns  out  as  known  to 
the  devisor — it  is  not  by  the  light  of  subsequent 
evente,  but  it  is  by  attributing  to  him  an  intention, 
that  if  something  happens  hereafter,  then  that  shall 
not  be  his  will.  The  point  is  that  the  thing  that 
happens  thereafter  does  not  happen  in  his  lifetime, 
but  happens  some  few  mon^s  after  his  death. 
Passing  to  Buller,  J.'s,  judgment,  he  says:  ''The 
only  question  which  remains  to  be  discussed  is  whether 
a  child  en  ventre  sa  mere  b4  or  be  not  in  the  same 
situation  as  a  child  actually  bom.  Though,  when  I 
say  this,  I  do  not  forget  the  declarations  which  are 
stated  in  this  verdict,  to  which  I  entirely  concur  with 
my  lord  that  no  regard  is  to  be  paid.  If  thore  be  any 
revocation  at  all  of  this  will,  it  is  so  by  presumption 
of  law,  independently  of  express  declarations.*'  But 
the  point  comes  out  most  plainly,  and  I  think' 
absolutely  clearly,  in  what  Grose,  J.,  says.  At  the 
foot  of  p.  63  he  says  this :  *'  The  objection  which 
has  been  made  stgainst  this  is  that  the  will  speaks 
from  the  devisor's  death,  and  that  it  must  be 
decided  whether  or  not  at  that  moment  it  be  a  valid 
will.  I  ag^ree  that  it  does  speak  from  that  time, 
but  the  instant  the  child  is  born,  he  is  considered,  by 
retrospect,  as  bom  during  the  parent's  life."  Now 
mark,  directly  the  testator  is  dead,  either  the  instru- 
ment is  his  will,  or  it  is  not.  It  is  not  in  suspense 
for  six  months.  It  is  his  will  if  no  child  is  b^m 
alive;  it  is  not  his  will  if  a  child  is  bom  alive— 
an  event  which  you  cannot  determine  till  a  subse- 
quent date.  The  court  held  that,  inasmuch  as 
at  the  future  date  the  child  was  born  alive,  the 
will  ceased  to  be  his  will  when  he  died,  because 
it  was  revoked  by  the  subsequent  birth  of  a 
son,  an  event  which  no  human  being  could  predi- 
cate at  the  moment  of  his  death.  That  case,  to  my 
mind,  involves  absolutely  this  proposition,  that  if  the 
child  be  subsequeutly  b  im,  you  must  take  it  that  the 
event  must  be  aisamed  to  nave  happened,  in  the  sense 
in  which  one  speaks  of  a  birth  as  happening  before  it 
tekes  place,  at  an  earlier  date.  The  cardinal  point, 
of  course,  is  that  the  relevant  event  has  happened  at 
an  earlier  date,  although  you  do  not  know  that  it  has 
happened  till  the  later  date.  Doe  v.  Lancashire,  I 
think,  decides  the  present  case.  I  will  go  on  to  apply 
it  presently,  but  before  that,  I  think  I  ought  to  say 
something  about  the  subsequent  cases,  because  they 
have  been  cited  and  are  exceedingly  interesting. 

The  next  case  to  which  I  want  to  refer  is  Blackburn 
V.  Stables  (it  is  not  quite  in  order  of  date).  Upon  the 
question  of  remotenesss  apart  altogether  from  another 
question  which  has  been  argued,  as  to  whether  the 
case  differs  according  to  whether  it  be  for  the  benefit 
or  disadvantogeof  thechild,  I  cannot  help  thinking  that 
Blackburn  v.  Stables  governs  the  present  case.  The  gift 
there  was  to  trustees  intrust  for  tiiesonof  A.  at  twenty- 
four,  and  if  no  such  son,  then  to  the  son  of  B  ,  and  if 
neither  of  them  have  a  son,  then  to  the  son  of  C. ;  and 
then  there  were  these  words :  "  Nor  shall  my  executors 
give  up  their  trust  till  a  proper  intail  be  made  to  the 
male  heir  by  him" — words  whose  effect  the  court  held 
to  be,  that  the  gifts  so  made  to  the  son  of  A.  and  so 
on  were  gifts  of  estete  tail  to  those  persons.  It  was 
argued  that  the  gift  was  too  remote,  and  I  cannot 
myself  see  any  ground  upon  which  it  was  suggested 
that  it  was  too  remote,  except  that  it  was  at  twenty- four 
^-^it  was  more  than   twenty-one.      The  rule  as  to 
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remoteoess  might  have  been  exoeeded  by  reason  of 
that  fao*".  I  cannot  fiad  anyfchio|;  else  in  the  case  to 
raiie  it.  It  was  argued  that  it  was  too  remote. 
The  judgment  is  as  follows:  **The  Matter  of  the 
Bolls,  on  making  the  decree  in  the  first  instance 
in  the  plaintiffs  favour,  observed  that  it  is  per- 
fectly settled  that  a  child  en  ventre  ea  mere  is  to 
be  cirsidered  as  in  existence  for  bis  benefit;  and 
Thelluason*s  case  went  further;  there  it  was  held 
that  such  a  chUd  should  be  so  considered  to  his  dis- 
advantage ;  those  who  supported  the  will,  relyiog 
upon  the  distinction  that  for  bis  advantage  he  was 
to  be  so  coDsidAred."  Now  it  s^ems  to  me  that  on 
the  question  of  remoteness  Blackburn  y,  Stahlee  must 
govern  this  case.  It  was  a  different  ground  for 
upplyinfc  the  rule  of  remoteness ;  but  the  question 
thevA  arose  whether,  by  reason  of  the  child  beiog  en 
ventre  aa  mere  instead  of  bom,  whidi  made  ^l  the 
differed  ce  in  the  world,  the  rule  as  to  remoteness 
applied.  The  Court  held  that,  although  the  child  was 
en  ventre  sa  mere,  the  rule  as  to  remoteness  did  not 
apply,  and  for  the  reason  that  it  was  to  be  considered 
as  b  ru. 

Following  now  the  chronological  order,  which  I 
departed  from  to  cite  Blaekhum  v.  Stablee,  the  next  case 
is  Doe  V.  Clarke,  which  is  not  very  close  to  the 
pre«ent  case.  It  is  only  an  authority  for  the  proposi- 
tion that  under  a  ^ft  to  such  children  of  B.  as  shall 
be  living  at  the  time  of  his  decease,  a  posthumous 
child  of  B.  sbarei  equally  with  those  b  >rn  in  his  life- 
titne ;  whiuh  is  merely  that  the  class  of  persons  who 
are  to  tak'^  will  be  so  considered  as  to  include 
children  en  ventre  ea  mere  as  beine  members  of  the 
class,  because  otherwise  they  would  be  cut  out  and 
would  be  excluded  from  the  benefit. 

ThA  next  case  in  order  of  date  is  Long  v.  Blackall, 
a  ca«e  agaia  which  is  very  close  to  the  present,  I 
agree,  but  distinguishable  for  reasons  which  Mr. 
Buckm«ftter  »uffgested  are  grounds  for  saying  that  it 
does  not  absolutely  govern  the  prf  sent  case;  but  Lord 
Kenyon,  in  condudioff  his  judgment,  says  this  (7 
T.  B.,  at  p.  102) :  **  It  is  an  established  rule  that  an 
executory  devise  is  good  if  it  must  necessarily  happen 
within  a  life  or  lives  in  b'4ng  and  twenty-one  years, 
and  the  fraction  of  another  year,  allowing  for  the 
time  of  gestation.*'  Of  course  that  observation  covers 
the  present  case  altogether.  If  I  am  right  in 
saying  that  Doe  v.  Lancaihire  throws  the  event 
back,  then  that  is  covered  It  must  then  neces- 
sarily happen.  As  Lawrance,  J.,  says,  in  Long  v. 
Bladeall,  it  **  mutt  take  effect,  if  at  all,  aft«r  a  life 
which  must  be  in  beins;  within  nine  months  after 
the  devisor's  death.*'  That  is  the  same  point  again. 
If  I  am  right  in  sa^iDg  that  the  subsequent  birth  of 
a  son  is  referable  back  to  the  death  of  the  testatrix, 
then  that  sentence  alogether  applies. 

Tbe  next  case  is  Tkdlusem  v.  Woodfwd.  At  4  Yes. 
227,  Si^  B.  P.  Arden.  M.B.,  fays  this,  at  p.  334 :  «  It 
remains  then  to  be  considered  whether  a  child  en  ventre 
aa  mere  is  a  life  in  beiog.  I  considered  the  case  of  Long 
V.  Blackall  a  complete  decision  upon  that  pMnt." 
Then  a  little  furth-r  on,  at  p.  336,  he  says :  **  It 
must  be  admitted  that  there  is  one  case  in  which, 
to  a  certain  extent,  a  child  en  ventre  sa  mere  is  not 
considered  to  all  intents  and  purposes  as  in 
exutence.  That  is  in  the  case  of  a  descent  at 
common  law.  Notwithstanding  the  statute,  and 
that  in  every  other  ca^e  such  child  is  cmsidered  as 
bom  from  the  time  the  devise  or  limitation  takes 
place,  in  that  case  the  intermediate  rents  and 
profits,  as  in  the  case  of  BaeeeU  v.  Baaiett,  are 
declared  to  belong  to  the  heir-at-law.'*  Then  be 
goes  on,  on  p.  336— a  passage  which  I  need  not 
read— to  address  himself  to  the  case,  which  is  not 
tbe  present,  no  dpu^t,  of  ai^  esti^te  t^l  limitecl  to 


all  the  sons  of  A.  living  at  the  death  of  the 
testator,  for  their  lives,  with  remainder  over.  That 
only  becomes  the  present  case,  if  I  am  right  in 
saying  that,  upon  Doe  v.  Lancashire,  this  was  a 
male  life  in  being  at  the  testatrix's  death,  and  that 
the  event  is  to  be  referred  back.  In  tie  report  of 
Thellueeon  v.  Woodford,  in  11  Yes,,  at  p.  143,  Ifac- 
donald,  C.B.,  speaking  again  of  Long  v.  BladcaU, 
says :.  ''The  case  of  Long  v.  Blackall  seeois  to  have 
decided  that  an  infant  in  venire  mairis  U  a  life  iu 
being.  The  established  length  of  tim%  during 
which  the  vesting  may  be  suspended,  is  during  a 
life  or  lives  in  being,  the  period  of  gestation,  and 
the  infancy  of  such  posthumous  child.*' 

Those  are  the  authoritie*  which,  it  seems  to  me,  are 
the  ground  for  deciding  the  presenf  case.  I  6nly 
want  to  dte  one  or  two  others  for  the  purpose  of  saying 
that  they  seem  to  me  to  have  very  much  less  bearing. 
Iq  th<)  flrat  place  there  is  the  decision  of  Lord  West- 
bury  in  BUuaon  v.  Blaaaon,  Now  the  expression  there 
to  be  conitrued  was  "born  and  living  at  the  time  of 
my  decease,*'  that  expression  being  nsed  ai  a  defini- 
tion of  a  point  of  time.  The  gift  was  "  when  and  so 
soon  as  the  youngest  of  *  certain  children '  who  aball 
have  been  bom  and  living  at  the  time  of  my 
decease  .  •  •  shall  arrive  at  the  age  o!  twenty-ono 
years,"  then  to  divide  ''among  all  such  childrai  of 
m^  nephew  and  nieces  last  named  as  sluJl  be  then 
living,^'  and  what  Lord  Westbur/  held  was  that  the 
class  to  take  wa«  to  be  a  class  to  be  ascertained  at  a 
period  subsequent  to  the  death  of  the  testatrix— a 
period  of  division,  and  that  all  children  living  at  the 

Seriod  of  division,  whether  bom  before  or  after  the 
eath  of  the  testatrix,  were  entitled.  Sa  that  these 
words,  "  born  and  living,"  were  not  relevant  for  the 
purpose  of  determining  the  persons  to  take,  but  only 
for  the  purpise  of  determinino;  the  point  of  time  at 
which  th^  were  to  take.  Upon  that  latter  point, 
after  making  various  citations  from  the  civii  law. 
Lord  Westbury  came  to  the  condlu«ion  that,  inasmuch 
as  the  words  were  relevant  only  for  the  purpose  of 
ascertaining  the  period  of  time,  and  not  the  descrip- 
tion of  the  persons  to  take,  the  words,  "b>m  and 
living  at  the  time  of  my  decease"  might  properly 
have  and  ought  to  have  their  strict  meaning — hat  is 
to  say,  ohiMren  actually  bom  at  that  date  to  the 
exclusion  of  children  en  ventre  $a  mere  at  that  date, 
with  the  consequence  that  the  date  for  distribatkni 
arrived  when  ttie  youngest  of  the  children  born  at 
that  date  attained  twenty-one,  and  not  at  the 
date  when  the  youngest  of  the  children  en  ventre  aa 
mire  at  tiiat  date  attained  t<venty-one,  which,  of 
course,  was  a  totally  different  date,  and  had  nothing 
to  do  with  this  matter. 

Then  the  other  point  which  has  been  argued  is 
this :  It  is  said,  and  truly  said,  that  in  mar  y  cases 
you  will  find  the  expression  used  that  this  rule  of 
treating  a  child  who  is  not  in  fact  bom,  but  is  only 
en  ventre  sa  mere,  as  being  bora,  is  a  rule  which  it 
applied,  it  is  suggested,  only  when  it  is  for  the  benefit 
of  the  infant  to  apply  it  Now,  thus  stated,  the 
proposition  is  not  correct.  You  must  extend  it  to  this 
fxtent,  that  if  it  is  wholly  immaterial  to  the  ehild 
whioh  view  you  take,  whether  you  apply  the  rule  or 
not,  you  still  treat  the  child  as  bein^  bom  which  is 
only  en  ventre  sa  mere.  The  decision  m  In  re  Burrows^ 
of  Chitty,  J.,  is  to  that  effect.  It  was  a  gift  to  B.  "  in 
case  she  has  issue  living  at  the  death  of  A.*'  It  is  no 
gift  to  the  issue  at  all.  At  A.*s  death  B.  was  pregnant, 
and  a  child  was  subs^qu*-nrlv  born,  and  it  was  held 
that  she  took— that  is  to  say,  the  child  for  the  pnrposs 
of  being  considered  as  bom,  was  treated  as  being 
bom,  when  the  child  did  not  take  in  either  event,  hut 
somebody  else  took.  To  that  you  must  add  this,^that 
the  zqle  is  applied  when  it  is  for  the  advaata^  ci  tits 
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'infant,  wad  it  is  ftUo  to  be  applied  when  it  is  immaterial 
to  the  infant  whether  you  apply  the  rule  or  do  not 
i^ply  the  role.  But  then  it  is  said  that  the  rale 
ought  not  to  be  applied  when  it  is  to  the  disadvantage 
of  the  infant,  but  no  authority  is  to  be  found  for  that 
propotitioo,  and  I  am  unable  to  see,  looking  at 
Doe  V.  Lanccuhiret  how  it  is  possible  that  that 
o<kn  be  the  true  principle.  Because,  mark  you,  in 
the  oase  which  arose  in  Doe  ▼.  Laneaahire  it  did 
not  in  the  least  matter  what  were  the  o  >ntenti  of  the 
wilL  The  contents  of  the  will  might  h^ve  been  in 
favour  of  the  after-bom  chiH,  contemplating  its 
possible  existence,  but  thny  might  have  been  adverse 
to  the  child,  or  they  might  hive  betm  totally 
immaterial  to  the  child.  For  the  purpose  of  the 
dootruie  of  Doe  v.  Lancaehire  it  does  n  >t  matter  what 
the  will  contained.  If  there  be,  after  the  expcution  of 
the  will,  a  marriage  and  the  birth  of  a  child,  the  will 
is  revoked,  utteriy  irrespective  of  what  the  will 
contains,  and  it  in  revoked,  as  it  appears  to  me  from 
the  passages  that  I  havA  read,  not  upon  any  doctrinn 
of  its  offeutauK  the  child,  but  because  ic  is  cont^-mplated 
that  wh«'n  the  man  originally  sat  down  to  make  his 
will  when  there  was  not  in  existence  a  marriage  and 
a  child,  he  is  to  be  taken  b?  implication  to  have 
intended  that,  if  the  circumstances  altered,  he  would 
make  some  other  will — what  other  will  does  not 
matter  at  all— and  the  will  would  go. 

In  my  judgment,  therefore,  the  docbrinein  question, 
by  which  a  child  en  venire  sa  mere  is  to  be  treated  as 
existing  for  many  purposes — for  all  purposes  other 
than  the  descent  at  common  law  as  regards  rents 
during  the  intermediate  period,  is  one  which  is 
applicable,  not  only  where  it  ii  to  the  advantage  of 
the  child  to  apply  it,  nor  merely  by  way  of  addition 
to  that  where  it  is  immaterial  to  tiie  child  whether 
you  apply  it  or  do  not  apply  i^  but  also  where  it  i^  to 
the  disadvantage  of  the  child  to  apply  it.  le  appears 
to  me  that  the  doctrine  is  a  general  one.  To  apply 
it  to  this  oase,  what  happened  was  this.  When  the 
testatrix  died  there  was  in  existence  a  foet^ns,  which 
turned  out  when  the  birth  resulted  to  be  a  male 
child.  Tnat  was  a  living  thing  when  the  testatrix 
died.  The  limitation  is  perfectly  good  if  that  living 
thing  is  to  be  taken  to  have  been  at  the  date  of  her 
death  that  which  it  turned  out  to  be.  I  think  Doe  v. 
Lanoaehire  decides  that  I  may  take  it  to  be  that 
which  it  turned  out  to  be,  and,  retrospectively,  I 
oDght  to  say  that  on  the  28  h  of  Ootobf^r,  1880^  Anna 
Maria  Monre  h»d  a  third  son  who  could  take ;  and  if 
so  that  the  limitation  is  good,  and  I  therefore  hold  it 
to  be  good. 

Solicitors,  Evane^  Foster,  <&s  Wadham;  Tyke  &  Co. 
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Swinfen  Eady, 

In  re  Bablow's  Contbaot.  (o.) 

Settled  land— Sale— Life  estate — Merger— Settled  Land 
Act,  1882  (45  &  46  Vict.  c.  38).  a.  50. 

Where  a  tenant  for  life  has  parted  wiih  hie  life  estate 
in  an  unditHded  share  of  t?ie  property  to  remaindermen, 
and  he  continues  to  he  beneficially  entitled  to  the  remain^ 
ing  portion,  the  whole  property  is  still  settled  land,  and 
he  can  make  a  title  to  the  entirety  with  the  consent  of  the 
aasignees. 

In  re  Mnndy  and  Boper's  Contract,  47  W,  R.  226, 
[1899]  1  Ch.  275,  considered. 

(a.)  Beported  by  Pattl  Stbiokland,  Bsq.,  Barrister- 

4t-l4l»W. 


Vendor  and  purchaser  summons. 

This  was  a  summons  b7  the  vendor  to  determine 
whether  a  title  could  be  made  to  settled  real  estate. 

The  vendor  was  a  tenant  for  life. 

The  question  was  raised,  whether,  aisaming  that 
the  vendor  had  parted  with  two  undivided  shares  of 
her  life  estate  to  reniaindermen,  she  could  make  a 
ti'le  to  the  entirety  wich  the  consent  of  her  alleged 
assignees. 

R.  J.  Parker,  for  the  vendor,  referrel  to  the  Settled 
Lmd  A.ot.  1882.  s.  50,  and  s  2,  snb-seotioni  1,  3,  4.  5  ; 
Alexander  v.  Mills,  19  W.  B.  310,  L  B.  6  Ch.  App. 
124. 

Northcote,  for  the  purchaser ji,  referred  to  In  re 
Mundy  and  Roper's  Contract,  47  W.  B.  226,  [1  899]  1 
Ch.  275. 

SwiNPRN  Eady,  J.,  in  giving  jadgment  said:  The 
object  of  the  Settled  Land  Act,  1882,  is  to  enable  a 
life  t<*nant  to  exercise  the  powers  of  the  Act,  not- 
withstanding any  assignment  of  h^s  life  e<>tate.  He 
cauDon  releiise  or  contract  not  to  exercise  those 
powers,  and  if  he  assigns  his  life  estate  for  value  he 
can  still  exercise  his  powers,  but  not  so  as  to  prejudice 
the  rights  of  the  assignee  without  riis  consent.  In  the 
present  case  it  is  contended  than,  owing  to  certain 
alleged  assignments  to  remaindermen,  the  settlement 
is  at  an  end  as  to  two*thirds  of  the  entire  estate.  But 
in  my  opinion  the  whole  property  still  remains  sub- 
ject to  the  limitations  of  the  settlement,  and  the 
vendor  is  still  life  tenant  thereof  within  the  meaning 
of  the  Settled  Land  Acts.  Tnere  is  nothing  m  those 
Acts  to  show  that  when  a  life  tenant  parts  with  his 
life  estate  in  an  undivided  share  of  the  property  to  a 
remainderman  his  powers  are  to  cease  in  respect  of 
that  share.  It  is  contended  th%t  they  cease  bf  the 
operation  of  the  law  of  merger,  and  for  this  conten- 
tion certain  observations  by  Chitty.  L.J.,  in  In  re 
Mundy  andRoper^s  Contract  are  relied  on«  Chitty,  L.J., 
says:  *'It  may  be  tiat  if  the  settlement  consists 
merely  of  a  life  estate  in  A.,  with  remainder  to  B.  in 
fee,  and  A.  surrenders  his  life  estate  to  B.,  the  po  ver 
is  gone  tmder  the  doctrine  of  merger ;  and  that  such  a 
case  is  not  within  the  section,  beo^u^e  where  the 
settlement  is  thus  brought  to  an  end  and  exhausted 
there  is  no  reason  why  such  a  power  should  con- 
tinue after  the  absolute  fee  simple  is  vested  in 
possession.  I  say  'may  be'  beoauso  it  is  not 
necessary  to  consider  such  a  case,  which  does  not 
arise  upon  the  facts  before  us."  But  those 
observations,  which  are  prefaced  by  the  words  **  It 
may  be,"  are  directed  to  a  case  where  an  entire  life 
estate  has  merged,  so  that  the  fee  simple  is  vested  in 
possession,  and  are  based  on  the  as<umption  that  in 
such  a  case  there  is  no  reason  why  the  powers  should 
continue.  In  the  present  oase,  where  at  most  only 
a  portion  of  the  life  e«tate  is  gone,  and  the  life  tenant 
is  still  beneficially  entitled  to  the  remaining  portion, 
and  where  it  may  be  to  the  interest  of  all  parties  that 
she  should  be  able  to  exercise  her  powers,  I  am  of 
opinion  that  her  powers  still  continue  as  to  the 
entirety,  and  that  the  whole  property  is  still  settled 
land.  The  life  tenant  can  therefore  make  a  title  to 
the  entirety  with  the  consent  of  her  alleged  assignees. 

Solicitors,  Richard  F,  &  0.  L.  Smith,  for  Septimus 
Gladstone  Ward.  Newcaitle-on-Tyne ;  Spetchlg, 
Mumford,  Rodgers.  &  Craig,  for  J.  M.  Hayton,  Town 
Clerk,  South  Shields. 
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Ltok  &  Co.  V.  London  City  and  Midland  Bank. 
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(Joyce,  J.,  an  additional  judge.) }         ^^•'^  ^"^^  ^®' 

Lyon  &  Co.  v.  London  City  and  Midlajtd 
Bank,  (a.) 

Fixtures — Mortgagor  and  mortgagee — Chairs  in  theatre 
scretoed  to  floor — Hired  by  mortgagor — Removal  by 
oumer. 

The  rule  thai  chattels  attacJied  to  tJie  soil  are  fixtures 
may  he  displaced  by  showing  thai  they  were  not  annexed 
for  the  permanent  improvement  of  the  land,  hut  for  tM 
purpose  of  their  temporary  enjoyment  as  chattels. 

Accordingly,  chairs  in  a  theatre  which  are  complete  in 
themselves  hut  are  screwed  to  the  floor  for  their  better  use 
and  enjoy meni  are  not  fixtures »  and  do  not  pass  under  a 
mortgage  of  the  premises  and  fixtures* 

This  was  an  action  to  recover  certain  chairs  or  seats 
alleged  to  be  the  proper^  of  the  plaintifiEi ,  and  now 
placed  in  the  Brighton  Hippodrome,  of  which  btuld- 
iog  the  defendants  were  mortgagees. 

The  plaintiffs  were  a  firm  of  upholsterers,  and  part 
of  their  business  was  to  supply  chairs  and  seats  for 
theatres  and  other  places  of  public  entertainment  on 
hire. 

On  the  7  th  of  August,  1901,  the  plaintiffs  entered 
into  an  agreement  with  a  Bfr.  Ellis,  who  was  the 
owner  and  occupier  of  the  Brighton  Hippodrpme,  to 
supply  689  crimson  velvet  armchairs  for  use  at  the 
Hippodrome,  for  the  hire  of  which  Ellis  agreed  to  pay 
£20  per  week  for  not  less  than  twelve  weeks,  and  in 
default  of  any  one  week's  payment  the  plaintiffs  were 
to  be  at  liberty  to  remove  the  chairs  without  let  or 
hindrance,  and  Ellis  was  to  have  an  option  to  pur- 
chase the  chairs  within  three  months  for  £676. 

The  agreement  was  afterwards  extended  for  a 
further  period  of  twelve  weeks. 

On  the  18th  of  October,  1901,  BUis  mortgaged  the 
Hippodrome  to  the  defendant  bank  to  secure  his 
account,  the  mortgage  deed  containing  a  conveyance 
by  Ellis  to  the  bink  of  the  premises  *<  together  with 
(in  addition  to  any  fixtures  passing  by  reason  of  the 
conveyance  hereinbefore  contained)  all  fixtures  what- 
soever now  or  at  any  time  hereafter  affixed  or  attached 
to  the  said  premises  or  to  any  part  thereof." 

The  bank  having  entered  into  possession  under 
their  mortgage,  refused  to  allow  the  plaintiffs  to 
remove  their  chairs,  and  this  action  was  brought  in 
oonjiequence  of  suoh  refusal. 

It  appeared  that  the  chairs  in  question  were  con- 
structed on  iron  frames,  each  chair  being  separate, 
but  so  made  as,  if  required,  to  be  capaUe  of  being 
fastened  to  any  other  so  as  to  form  a  row  of  seats. 
Esoh  chair  had  two  standards  with  holes  at  the  fet-t 
of  them  for  the  insertion  of  screws.  In  accordance 
with  the  requirements  of  the  Brighton  Town  Council 
the  seats  were  fastened  by  means  of  screws  to  the 
floor,  the  floor  itself  consisting  of  planks  nailed  upon 
a  bed  of  concrete. 

H,  Reed,  K.C,  and  D.  M.  Kerly  for  the  plaintiffs, 
contended  tbat  under  the  circumstances  the  chairs 
were  the  property  of  the  plaintiffs  and  could  be 
removed  by  them.  The  test  is  whether  the  chattels 
were  intended  under  the  circumstances  to  be  flxtur«>s  : 
In  re  De  Falbe,  Ward  v.  Taylor,  49  W.  E.  466,  [1901] 
1  Ch.  523,  affirmed  sub-nomine  Leigh  v.  Taylor,  5 J 
W.  E.  623,  [1902]  A.  C.  167.  Here  the  chairs  were 
clearly  not  intended  to  be  fixtures. 

They  also  referred  to  Norton  v.  Dashwood.  44  W.  E. 
680,  [1896]  2  Ch.  497. 

(m.)  Eeported  by  a  B.  Cahm,  Esq.,  Barrister-at- 
Law. 


JIfuir  Mackenzie  and  C  Holden,  for  the  defendants, 
relied  upon  Hobson  v.  Gorringe.  45  W.  E.  356,  [1897] 
1  Ch.  182,  which  they  contended  covered  the  present 
c«se,  the  annexation  there,  by  means  of  screws,  beings 
id<«ntical  with  the  annexation  in  the  present  case. 

They  also  re'errpd  to  Gough  v.  Wood,  42  W.  E.  469. 
[1894]  1  Q.  B.  713 ;  Reynolds  v.  Ashhy,  [1903]  1 
E.  B.  87. 

JoYCB,  J. — Whatever  my  own  opinion  might  other* 
wise  have  been,  of  course  I  am  bound  by  any  decision 
of  the  Court  of  Appeal  and  by  the  decision  of  any 
court  of  co-ordinate  jurisdiction  if  that  decision  is  on 
all  fours  with  the  present  case.     I  must  confess  I 
cannot  help  feeling  that  there  is  much  to  be  said  in 
favour  of  the  view  taken  by  North,  J.,  in  the  case  of 
Cumberland  Union  Banking  Co,  v.  Maryport  Hematite 
Iron    Co.,    40  W.    E.    280,    [1892]    1    Ch.     415— 
namely,  that  a  mortga^r  cannot  give  to  his  mort- 
gagee a  better  right  or  title  than  he  has  himself.   Cer- 
tainly no  one  but  a  lawyer  would  say  that  these  chairs 
belonged  to  the  mortgi^B^ees,    I  must,  however,  decide 
the  case  in  accordance  with  the  law  as  I  understand 
it.    It  seems  to  me  that  there  are  important  diff«*rences 
bfttween  this  case   and  those   relied   upon  by  the 
defendant  bank.    The  chattels  in  this  case  are  (diairs, 
and  not  engines,  boilers,  or  machines,  as  in  most  of 
the  oases  cited.    They  are  complete  in  themselves,  and 
could  be  used  without  any  annexation,  although  no 
doubt  thev  could  be  better  used  and  enjoyed  if  and 
when  fixed  down  to  the  floor.    It  is  also  to  be  noticed 
in  the  present  case  that  the  agreement  under  whioh 
the  chairs  were  supplied  by  the  plaintiflls  was  not  an 
ordinary  hire-purchase  agreement,  and  iu  some  of 
the  text-books  the  cases  like  Hobson  v.  Gorringe  are 
treated  as  being  decided  on  that  ground.    The  agree- 
ment, hovevAr,  here  is  simply  for  the  hire  of  the 
chairs,   though    there   is    no    doubt    an    option   of 
purchase.    At  the  date  of  the  mortgage  the  legal 
ownership  in  these  chairs  was  in  the  pUdnti£Es,  and  it 
n^ver  had  been  in  the  mortgagor.     It  is  difficult. 
Therefore,  to  see  how  the  legal  ownership,  which  was 
in  the  plaintiSs  and  not  in  the  mortgsgor,  could  have 
passed   to    the   mortgagees.      Where   a   chattel    is 
attached  to  the  soil  primd  facie  it  is  a  fixture ;  but  that 
inference  may  be  displac^Hd  by  showing  the  remov- 
ability of  the  chattel  and  by  showing  that  it  was  not 
annexed  for  the  permanent  improvement  of  the  land, 
but  for  the  purnose  of  its  temporary  enjoyment  as  a 
chattel.    I  think  that  that  was  the  case  here.    Tne 
chairs  were  only  annexed  for  a  temporary  purpose, 
and   the     mode    of    annexation    was   mudi   more 
analogous   to   the   case  of   a  carpet  than  that  of 
engines,  boilers,  and  machinery.    The  chairs,  in  my 
opinioQ,  never  ceased  to  be  chattels,  and  did  not  pais 
with  the   mortgage  of  the  freehold.     There  must 
tberefore  be  judgment  for  the  plaintiff  with  costs. 

Solicitors,  Reed  &  Reed;  Nye,  Moreton,  <k  Co,,  for 
J.  K,  Nye  <fc  TreacJier,  Brighton. 


Vol.  M. 


[April  25,  MOfti         THE  WEEKLY  REPORTER. 


401 


CoxiRT  OF  Appeal. 


JABED  v.  CLBlCXirTSi 


CouBT  OF  Appeal. 


Ctoutt  of  AppiaL 

From  Chan.  Div.  ^ 

(Collins,  M.B.,  and  Bomer  and  [  Feb.  4. 

Cozens-Hardy,  L.JJ*)  J 

Jabed  v.  Clements,  (a.) 

Vendor  and  purchaaer — Equitable  mortgage — Notice-^ 
Forged  ngnature-^'Beeeipi^Legal  estate— -Title  deeds. 

A  purchaser,  who  having  notice  of  the  existence  oj  an 
equitable  charge  on  the  mi/rchased  property  leaves  it  to  the 
vendor  to  pay  off  such  charge,  is  not  proteeted  against  such 
equitable  charge  by  possession  of  the  legal  estate  and  the 
title  deeds  in  the  event  of  the  vendor  failing  to  discharge 
iti  even  though  there  has  been  no  negligence  on  his  part 
and  he  has  been  deceived  by  the  production  of  a  rectipt 
which  was  forged  by  the  vendor's  solicitor^ 

This  was  an  appeal  from  a  deoiaion  of  Byrne,  J. 
(reported  60  W.  E.  811,  [1902]  2  Ch.  399). 

On  the  15th  of  January,  1897,  a  Mr.  Joseph  Taylor, 
in  consideration  of  the  sam  of  £460  advanced  to  him 
by  the  plaiutiff,  signed  a  memorandam  of  deposit, 
and  deposited  the  title  deeds  and  writing  relating  to 
the  property  with  the  plaintiff. 

In  September,  1898,  a  receiTing  order  in  bank- 
ruptcy was  made  against  Taylor,  who,  in  his  amended 
statement  of  afiEatrs,  verified  on  oath,  stated  that  the 
plaintiff  was  a  fully  secured  creditor  of  his  for  £460, 
and  that  the  particulars  of  his  security  were  **  mort- 
gage of  3  and  4,  Momington- villas,  Woodford,*'  &o. 

The  said  receiving  order  was  rescinded  in  January, 
-1899. 

On' the  I3th  of  July,  1899,  the  two  houses  were  put 
up  for  auction  by  Taylor,  but  were  bought  in  by  him. 

The  defendant  in  the  action,  Mrs.  Emma  E. 
Clements,  who  was  present  at  the  auction,  sub- 
sequently entered  into  negotiations  with  him  for  the 
purchase  of  the  said  houses,  and  on  the  17  th  of  July, 
1899,  entered  into  a  contract  to  purchase  them  free 
from  incumbrances  for  £630. 

An  abstract  of  title  was  furnished  to  the  defendant's 
solicitors  bv  Charles  Parr,  Taylor's  solicitor,  which 
did  not  disoloi  e  the  equitable  charge.  The  defend  Ant's 
solioitori,  however,  inspected  the  record  of  Taylor's 
bankruptcy  proceedings,  and  ascertained  the  existence 
of  the  said  mortgage.  Thereupon  they  wrote  to 
Parr  as  follows:  ''We  have  to-day- made  the  usual 
searches ;  but  we  thought  it  necessary  to  inspect  the 
bankruptcy  proceedings  to  see  that  the  receiving 
order  that  had  been  nubde  had  been  discharged.  We 
see  that  in  these  proceedings  it  was  stated  that  Nos. 
3  and  4,  Momington- villas  were  subjeat  to  a  mortgage 
for  £450.  Pleaselet  ushave  an  abstract  of  this  mortgage 
and  of  the  discharge  of  it."  To  this  letter  they  received 
from  Parr  on  the  5ih  of  August,  1899,  the  foUowiog 
reply :  "  I  amJn  receipt  of  yours  of  yesterday,  and  as 
I  informed  you  on  ue  telephone  this  morning,  the 
mortgage  you  refer  is  a  mere  memorandum  of  deposit 
of  deeds,  and  I  shall  be  pleased  to  hand  you  the  same 
with  receipt  indorsed  on  completion.  I  trust  you 
will  be  able  to  arrange  for  completion  one  day  during 
next  week  as  I  want  to  get  away  by  the  14th."  The 
defendant's  solicitors  were  satisfied  with  this  assurance, 
and  completion  took  place  in  due  course  on  the  10th 
of  August,  1899,  when  an  assignment  of  the  propsrty 
'by  Taylor  to  the  defendant  passing  the  l^gal  estate 
was  duly  executed.  At  the  same  time  the 
memorandum  of  deposit  with  what  purported  to  be  an 
added  receipt  dated  the  10th  of  August,  1899,  in  due 

(a.)  Beported  by  J.  I.  Stzblxng,  Esq.,  Barrister- 
at-Law. 


form  for  all  moneys  due  on  the  security  signed  by  the 
plaintiff  was  handed  over  to  the  defendant's  solicitors 
together  with  the  title  deeds  and  papers  relating  to 
the  property.   • 

The  ligoature  was  not  in  fact  that  of  the  plaintiff, 
but  was  forged  by  Parr,  who  was  also  at  tbat  lime 
the  plaintiff's  solicitor,  and  with  whom  the  plaintiff 
had  left  the  title  deeds  of  the  property  for  safe 
custody.  Parr  had,  however,  received  no  authority 
from  lum  to  deal  wiik  them  in  any  way.  The  plaintiff 
knew  nothing  of  the  transaction,  and  on  ascertaining 
the  facts  commenced  this  action. 

Byrne,  J.,  considered  that  no  reasonable  pre- 
caution was  omitted  by  the  defendant  or  her  solicitors, 
nor  was  the  plaintiff  guilly  of  an^  negligence  or 
misconduct,  and  he  dismissed  the  action. 

The  plaintiff  appealed. 

Bowden,  K.C,  and  Cozens-Hardy,  for  the  appellant. 
—If  the  purchaser  was  reasonably  justified  in  accept- 
iog  the  title  which  was  put  forward,  there  is  nothmg 
to  defeat  the  legal  estate.  In  the  present  case  there 
has  been  no  negligence  on  the  part  of  the  purchaser, 
and  the  only  question  is  whether  he  took  the  property 
with  notice  of  this  charge.  But  as  a  matter  of  fact 
he  never  had  any  notice  of  this  charge  as  an  existing  ' 
charge.  He  was  told  that  it  had  ceased  to  exist,  and 
he  took  all  reasonable  steps  to  assure  himself  that  this 
was  so.  The  result  is  that  at  the  time  he  paid  his 
money  he  had  no  notice  that  this  charge  was  a  sub- 
sisting charge  on  the  purchased  property.  Further, 
this  memorandum  does  not  contain  a  suffideat 
description  of  the  property  charged  to  satisfy  the 
Statute  of  Frauds. 

They  referred  to  Jones  v.  Smith,  1  Ph.  244 ;  Jolland 
V.  Stainbridge,  3  Ves.  478 ;  Batdiffe  v.  Barnard,  19 
W.  B.  764,  L.  B.  6  Ch.  App.  652 ;  Jones  v.  Powles,  3 
MyL  &  K.  581 ;  Oliver  v.  Hinton,  48  W.  E.  3,  [1899] 
2  Ob.  264 ;  Hewitt  v.  Loosemore,  9  Hare,  449 ;  Earl 
of  Gainsborough  v.  Wakombe  Terra  Cotta  Clay  Co.,  54 
L.  J.  Ch.  991,  34  W.  B.  Dig.  204  ;  and  In  re  Beetham, 
Ex  parte  Broderick,  35  W.  B.  613,  18  Q.  B.  D.  380, 
766. 

Norton,  K,0.,  and  T.  T.  Methold,  for  the  respondent, 
were  not  called  upon. 

Colldts,  M.B. — I  am  of  opinion  that  this  appeal 
must  fail.  The  question  is  one  between  the  owner  of 
an  equitable  charge,  who  has  not  been  paid  off,  and  the 
purchaser  of  the  property,  who  has  got  the  legal  estate  • 
This  is  not  a  case  of  constructive  notice.  We  have  to 
deal  with  actual  notice  to  the  purchaser's  solicitor 
of  an  existing  equitable  charge.  Having  received 
that  notice  under  circumstances  which  I  need  not  go 
into,  the  purchaser's  solicitors  entered  into  a  corre- 
spondence with  the  vendor's  solicitor  and  required 
that  this  equitable  charge  of  which  he  had  notice 
should  be  paid  off.  [His  lordship  referred  to  the 
correspondence,  and  continued :]  Then  came  the  date 
for  completion,  and  there  is  produced  and  handed 
over  to  the  purchaser  the  memorandum  of  deposit, 
and  what  purported  to  be  a  receipt  dated  the  10th  of 
August.  1899,  by  the  person  in  whose  favour  the 
equitable  charge  was  made.  Frimd  facie  that  appears 
to  be  a  receipt  dated  on  that  day,  acknowledging  the 
receipt  of  the  money  on  that  day.  It  has  been  argued 
on  behalf  of  the  appellant  that  the  purchaser's  soli- 
citor here,  having  had  notice  of  the  equitable  charge, 
had  at  the  same  time  notice  that  it  had  been  paid  off, 
and  therefore,  unless  he  was  unreasonably  negligent 
in  the  way  he  conducted  the  business,  on  his  ascer- 
taioing  that  it  had  been  p  rid  off,  the  legal  title  of  the 
purchaser  must  prevail.  That  argument  seems  to  me 
to  involve  a  misconception  of  the  true  rights  of  the 
parties.    This  is  not  a  case  of  constructive  notice 
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xilill%  tUto  ^^Mtton  whether  all  rawoiiable  diligence 
IHrt  eieiQiied  to  ibd  out  what  mieht  have  been 
bnt  wae  not  in  faot  fonnd  oat  It  is  trae  the 
learned  jndce  in  the  oonrt  below  foand  that 
att  teaaonable  diligence  was  need,  and  that 
tiiere  was  no  fault  on  the  part  of  the  purchaser; 
bilt^  on  the  other  hand  tiiere  is  this  broad  fact  nnder- 
l^g  this  case— that  there  was  in  the  oonrse  of  this 
transaction  actual  notice  of  an  existing  equitable 
charfte  upon  the  property.  It  seems  to  me  that  if  the 
pun£aser,  having  notice,  chooses  to  compUts  without 
ascertaining  for  hiduelf  tiiat  the  charge  has  been 
paid  off,  he  does  so  at  his  own  risk.  Hayiuff  fouad 
out  that  the  charge  exists,  he  cannot  set  up  the  legal 
title  Witiiout  getting  rid  of  the  incumbrance  which  he 
knows  to  exist.  The  result  is  that  he  takes  the  l^g^al 
estate  with  the  entire  obligations  etisting  under  tiie 
eqmtable  charge. 

It  is  not  necessary  in  this  case  to  say  whether 
reasonable  diligence  was  exercised  by  the  purobaser*s 
■olidtor,  but.  speaking  for  myself  alone,  if  it  were 
necessary  to  do  so,  I  should  hesitate,  in  the  peoaliar 
circumstances  of  this  case,  to  say  that  the  solicitor 
had  Uk^tk  all  reasonable  care  to  see  whether  this 
eqoirable  charge  had  been  satisfied.  We  start  with 
the  fact  that,  until  the  discovery  by  the  purohaBer*s 
soltdtorin  searchiog  the  proceedings  in  the  bank- 
ruptcy of  the  mortgagor,  no  disclosure  of  the  equit- 
able charge  was  macb  by  the  person  whose  duty  it 
^a^  to  have  disclosed  it.  He,  on  being  informed  of 
the  ekistoioe  of  the  charge,  himself  admits  it, 
although  tne  purchaser  and  the  purchaser's  solicitor 
had  been  allowed  to  remain  in  ignorance  of  it ;  and 
that  is  the  per«on  whose  assurance  the  purchaser's 
lolfoitbr  Wak  content  to  rely  upon.  The  point,  how- 
6Ver,  doejft  hot  arise  in  this  case.  The  remit  is  that 
the  actual  notice,  which  it  turns  out  is  not  notice  of 
a  isttlsited  charge,  makes  the  risk  fall  on  the  pur- 
chaser, tcr  these  reasons  I  think  that  this  appeal 
fails. 

t  oufiht  to  add  a  word  on  another  point  which  was 
^ressedTupoik  us  in  argument  The  learned  judge  in 
the  court  below  found  that  there  was  such  adepoSit  of 
these  deeds  as  complied  with  the  requirements  of  the 
Statute  of  Frauds,  and  made  a  g:ood  equitable  charge, 
and  the  evidence  is  entirely  consistent  with  that  yieiv. 
The  present  case  is  not  at  all  like  the  case  of  In  re 
Bemam^  where  a  person  who  is  already  in  possessian 
of  the  cneds  for  some  other  purpose  says  he  holds 
tiiem  as  security  for  some  other  person.  There  you 
have  the  very  thing  which  the  Statute  of  Frauds  was 
Intended  to  prevent  That  is  a  totally  different  thing 
fln>m  the  case  where  the  deeds  are  deposited  at  the 


SOMXB,  L.J. — ^I  am  of  tiie  same  opinion.  This  is 
not  one  of  that  fairly  common  class  of  case  in  which 
the  court  has  to  dedde  whether  a  legal  mortgagee  it 
or  li  not  entitled  to'set  up  his  legal  estate  against  an 
equitable  mortgage  on  the  ground  of  negligence  or 
fraud  on  the  part  of  the  legal  mortgagee.  Bightly 
nndentood,  the  present  case  is  simply  one  of  title  and 
iMtoveyance.  The  fiK)ts  are  shortly  these:  A  paeon 
eontraots  to  poxohaae  certain  property.  Beloie  com- 
pletion he  is  told  of  an  equitable  mortgage  created 
lome  time  before  by  his  vendor.  What  is  the  position 
of  the  oompleting  purehaser  when  he  has  actual  notice 
of  the  prior  equitable  interest  f  He  knows  that  he 
tennot  get  a  title  from  his  vendor  exoept  sabject  to 
the  outstanding  equitable  interest,  unless  it  is  got  in 
tr  destroyed ;  and  if  he  completes  without  that  being 
Aone  he  can  only  take  subject  to  the  equitable 
Interest  In  order  to  get  a  good  title,  it  is  for  him  to 
igBtfaat  tbe  otttsltandlng  interest  la  got  in  or  destro3red, 

'^~  tantosd  Hm  owner  of  the  interest  has  been 


guilty  of  some  conduct  which  renders  it  inequitablo 
or  improper  on  his  part  to  set  up  his  outstanding 
interest  against  the  purchaser.  Tois  is  not  the  case 
here.  The  owner  of  the  equitable  charge  has  done 
nothinff  of  that  sort.  Tde  purohaeer  in  this  oase 
might  have  asked  that  the  equitable  mor(|;ageeriionld 
join  in  the  convey tooe.  He  might  have  gone  himsdf 
to  the  equitable  mortgagee  and  asked  him  no  w  matters 
stood ;  or  he  might  leave  it  to  his  vendor  to  get  the 
outstanding  interest  in,  which  in  fact  is  what  he 
did  here.  If  he  t«kes  this  course— which  may  be  a 
very  reasonable  one  between  him  and  his  vendor — 
and  the  vendor  does  not  get  the  onts^nding  Interest 
in,  all  I  can  say  is  tiliat,  under  the  olroamstanoes,  th« 
purchaser,  haviog  left  it  to  the  vendor  to  do  that 
whfch  the  vendor  has  failed  to  do,  must  suffer  for  it 
He  knew  of  the  existence  of  the  equitable  iaterest  and 
has  got  it  in,  and  therefore  he  takes  the  property  sub- 
ject to  that  interest  unless  he  can  prove  that  he  has 
got  it  in,  or  that  the  owner  of  l&e  interest  has  lost  hia 
right. 

Cozens-Hahdy,  L.J.— I  am  of  the  same  opinion. 
The  case  seems  to  me  on  the  faots  to  be  a  plain  one 
I  do  not  rest  my  ju'9gm<*nt  upon  any  case  of  negli- 
gence on  the  part  of  tne  purchaser's  solicitor  or  npon 
any  fraud.  One  of  two  innooent  persons  has  to 
suffer  by  reason  of  the  fraud  of  a  third  person.  When 
the  facts  are  known  the  case  raises  a  simple  issue. 
There  was  clear  notioe  to  the  purchaser  of  an  equit- 
able charge.  There  was  no  ground  for  presunopthm 
that  that  charge  hai  ceaeed  to  exist  On  the 
contrary,  on  completion  two  documents  were  handed 
over  to  the  purchaser — one  of  them  signed  bv  Taylor, 
the  vendor;  the  other  purporting  to  be  signed  bv 
Jared,  the  equitable  mortgagee.  It  seems  to  me  ft 
was  plainly  the  duty  of  tbe  purchaser  to  get'  in  or 
procure  the  discharfte  of  tliat  outstandfaig  interest,  of 
the  extstence  of  which  he  knew.  The  tran<aotlon 
does  not  in  its  essence  differ  in  the  least  from  the  oase 
which  the  learned  judge  states  by  way  of  illustiatioii 
in  his  judgment  in  the  c  )urt  below.  If  the  equitable 
mortgage  to  Jared  had  been  redted  in  the  conveyance, 
and  Jared  had  been  made  a  party,  and  Parr  had  at 
compUtion  brought  the  deed  actually  signed  by 
Taylor,  and  purporting  to  be  signed  but  not  in  fact 
being  signed  by  Ja^ed,  and  the  purchaser  had 
accepted  that  on  the  assuratioe  of  Parr  that  Jared*B 
signature  was  ger  nine,  the  position  of  the  purchaser 
in  that  case  would  have  been  clear ;  and  the  present 
case  in  no  wise  differs  from  that  in  principle.  A 
purchaser  who  knows  of  an  outstanding  equitable 
interest  which  has  tj  be  got  in  to  perfect  hu  title,  and 
on  completion  neglects  to  g^t  in  that  interest,  takes 
his  conveyance  at  his  own  risk. 

Appeal  dismissed, 

Solidton,  Bhepheards  &  Wolt0rs;  Watson,  Djfer^  & 
Rydon. 


Fr«»n  E.  B.  Div.  \  t  -  ia 

(Romer  and  Mathsw,  L.JJ.) }  ^^*  ^^• 

AirsTBiAir  Lloyd  Steamship  Co.  v.  Obmham  Jivn 
AssuaAwoB  SOOIBTY  (LimtBD).  (a.) 

Arhitraiion — Staying  proceedings^Sabmission  of  die-- 
putes  under  contract  to  jurisdiction  of  foreign  courts — 
Arbitration  Act,  1889  (52  ik  53  Vid.  e.  49),  ss.  4,  27. 

A  policy  of  life  insurance,  effected  on  the  life  of  a 
foreigner  wUh  an  English  company,  contained  a  eondi- 
Hon  that  for  all  disputes  which  might  arise  out  of  the 

(a.)  Beported  by  W.  F.  Ba&bY,  Ssq.,  BanMer- 
at-Law. 
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coniract  of  imurance,  all  the  pariife  interested  expressly 
agreed  to  submit  to  the  jurisdiction  of  the  courts  of  Buda- 
pest having  Jurisdiction  in  such  matters. 

IMdf  thai  this  was  a  submission  of  cUl  disputes  wider 
the  contrMi  to  the  courts  at  Budapest  within  sections  4 
and  27  of  the  Arbitration  Act.  1889,  and  that  an  action 
on  the  policy  in  England  would  be  stayed 

Appeal  from  an  order  of  Darliiig,  J.,  at  chambers, 
refiuiDg  to  stay  the  prooeedings  in  the  aotion. 

The  aotion  was  brought  upon  a  poHoy  of  iosnranoe 
for  50,000f.  on  the  life  of  Hngnes  BaU,  a  native  of 
Trieste,  who  bad  been  chief  cashier  of  the  plaintiff 
eompany  at  Constantinople.  The  p  licy,  which  was 
Msaed  by  the  defendants,  a  eompany  whose  head 
office  was  in  Bogland,  and  who  had  an  office  at 
Budapest,  was  made  in  favour  of  the  asiured's  wife, 
and  was,  on  the  dea'ih  of  the  assured,  asdgned  b? 
lus  personal  representatives  to  the  plaintiffs.  The 
policy  was  in  the  French  language,  and  wai  made 
subjf>ot  to  certain  printed  conditions,  by  which  the 
premiums  and  policy- moneys  were  mads  payable  in 
Budapest.  The  policy  bore  an  English  st«mp,  and 
was  sealed  with  the  company's  Bnjglish  seal,  and  was 
dated  *<  Londres,*'  though  the  £f<indants  idleged 
that  the  contract  was  in  fact  made  in  Hungary. 
Conditions  23  and  24  were  under  the  heading 
**  Domicile,"  condition  24  being  as  follows :  *'  Pour 
toutes  0  m testations  qui  pourraient  surgur  du  coutrat 
d'assuraucetoutesles  parties  int6res>ees  se  soamettent 
de  convention  expresse  a  la  jurisdiction  des  tribnnaux 
competents  ds  Budapest."  In  the  course  of  the 
hearing  of  the  appeal  the  court  expressed  an  opinion 
that  Uie  words  « se  soumettsnt "  might  have  a 
technical  meaning,  and  that  an  expert  should  trans- 
late the  words.  Accordingly  the  case  stood  over  for 
that  purpose,  and  the  following  translation  of 
**  domicile  "  and  condition  24  was  made  by  an  expert 
agreed  upon  between  the  parties:  " Besidence-f or- 
purposes-of-junsdiotion«**  **24.  For  all  disputes 
which  may  arise  out  of  the  contract  of  insurance,  all 
the  parties  interested  expressly  agree  to  submit  to  the 
jcrisdiction  of  the  courts  having  jurisdiction  in  such 
matters  of  Budapest." 

The  plaintiffs  having  brought  this  action  to  reoover 
the  policy-moneys,  the  defendants  applied,  under 
section  4  of  the  l^bitrati  >n  Act.  1889,  for  a  stay  of 
prooeidiQgB  on  the  ground  that  condition  24  was  a 
submission  of  all  disputes  arising  out  of  the  policy  to 
the  courts  at  Bulapest. 

Darling,  J.,  refused  to  stay  the  action. 
The  defendants  appealed. 

Haldane,  K.G„  and  G,  H,  Devonshire^  for  the 
defendaots.— Condition  24  is  clearly  a  «  submission" 
of  all  disputes  to  the  courts  at  Budapest  within 
sections  4  and  27  of  the  Arbitration  Act,  1889. 

They  referred  to  Law  v.  Garrett,  26  W.  B.  426,  8 
Ob.  D.  26;  HamlynAOo.  v.  Talisker  Distillery^  [1894] 
A.  C.  202. 

J.  A,  HamUtan,  K,G.,  and  Z>.  C.  Leek,  for  the 
plaintiffii. — This  is  an  English  contract  entered  it  to 
by  an  English  insurance  company  undar  theit  seal, 
and  with  an  English  stamp,  and  the  English  courts 
must  have  jurisdiction  over  it.  Omdition  24  is  not  a 
submission  to  arbitration  within  the  Act.  It  is  at 
most  a  submission  to  the  jurisdiction  of  the  courts  at 
Budapest.  That  is  not  enough  to  enable  the  court 
to  stay  the  aotion.  It  is  not  an  agreement  to  refer 
all  disputes  to  those  courts.  The  effect  of  it  is  that 
if  the  person  dsiming  under  the  policy  sues  in 
Budapest  the  insurance  compan^r  will  not  object  to 
the  jurisdiction.  It  is  a  condition  inserted  for  the 
bendt  of  the  policyholder,  who  in  the  present  case 
desires  to  sue  in  the  English  courts.    At  any  rate  the 


learned  judge  has  exermssd  his  disorstion   in  flie 
matter,  and  tbis  court  will  not  interfere. 

BoMBB,  L  J.— The  point  seems  a  very  short  one, 
though  I  can  conceive  different  minds  taking  different 
views  upon  it.  For  myself  I  have  oome  to  the  con- 
clusion th%t,  this  being  a  commercial  contract  con- 
dition 24  has  a  distinct  meaning,  and  that  meaning 
favours  of  the  contention  of  the  defendants.  The 
question  is  whether  the  condition  means  that  if  one 
party  is  sued  in  Budapest  be  will  not  raise  any  objec- 
tion to  the  jorisdiction,  or  whether  it  means  that,  if 
any  dispute  arises  out  of  the  contract  of  insurance, 
this  dispute  shall  go  for  determination  to  the  courts 
at  Budapest.  Having  regard  to  the  wording  of  con- 
dition 24  as  now  before  us,  and  considering  uiat  this 
is  a  commercial  contract,  in  my  opinion  the  condition 
means  th«t  any  such  dispute  shall  go  for  determina- 
tion to  the  courts  at  Budapest.  By  the  condition,  ai 
I  read  it,  b)th  parties  have  agreed  to  submit  all  dis- 
putes to  those  courts.  It  is  not  as  if  one  of  the 
parties  alone  had  agreed  merely  to  submit  to  the  juris- 
diction of  the  courts  at  Budapest.  If  the  contract 
had  been  that  the  parties  agreed  to  submit  all  disputes 
to  a  designated  arbitrator,  there  could  have  been  no 
doubt  about  the  matter.  lu  my  opinion  that  h  \h» 
effect  of  condition  24,  substituting  the  courts  at 
Budapest  for  a  designated  arbitrator.  The  appeal 
muft  therefore  be  allowed,  and  all  proceedings  in  the 
aotion  must  be  stayed. 

liATHBW,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  8Mees  &  Btokes. 

Solicitors  for  the  defendants,  Devonshire,  itonMand, 
&Co. 


From  Chan.  Div.  ) 

(Yaughau  Williams,  Stirling  and  [  Dec.  19. 

CoaeoB-Hardy,  L.JJ.)  I 

In  re  Allan. 
Dow  V.  Cassaigne.  (a.) 

Will—Construction^Gift  of  residue  in  equal  shares^ 
Provision  that  share  of  legatee  dying  without  leaving 
issue  shall  fall  into  residue— Accruer  to  survivors-— 
Intestacy. 

A  testator  gave  his  residuary  estate  upon  trust  as  to 
one-fourth  for  each  of  his  four  daughters  for  life  with 
remainder  to  their  issue,  with  a  provision  tJuU  the  share 
of  any  daughter  dying  without  leaving  issue  should  fall 
into  and  furm  part  of  his  residuary  estate,  and  he  held 
and  disposed  of**on  the  same  trusts  as  are  hereini^ore 
declared  thereof '^ 

Held,  that  the  case  fell  within  In  re  Palmsr,  42  W>  R. 
151,  [1893]  3  Ch,  369,  and  thai  on  the  death  of  amy 
daughter  without  leaving  issue  her  share  accrued  to  the 
surviving  daughters,  and  was  not  divisible  among  all  the 
daughters,  induding  the  deceased,  with  an  intestacy  as  to 
one-fourth  of  the  deceased's  original  fourth. 

Decision  of  Buddey,  J.,  reversed. 

This  was  an  appeal  from  a  decision  of  Budkley,  J. 

The  facts  were  as  follows : 

Under  the  will  of  Eobert  Allan,  who  died  in  1847, 
his  residuary  realty  and  personalty  were^  held  upon 
trust  for  sale  and  investment,  and  the  investments 
were  to  be  held  on  trust  as  to  one  equal  fourth  part 
for  each  of  four  daughters  of  the  testator  by  name  for 

I    (a.)  Eeported  by  H.  W.  Law,  Esq.,  Barristet-s*- 
[  Law. 
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life,  with  remainder  to  their  children  and  the  issue  of 
any  children  dying  in  their  lifetimes. 

The  will  contained  a  provision  that  the  share  of  any 
daughter  dying  without  leaving  issue  should  fall  into 
and  l)8come  part  of  the  testator^s  residuary  estate,  and 
be  held  and  disposed  of  on  the  same  trusts  as  were 
thereinbefore  declared  thereof.  Three  of  the  daughters 
had  died,  one  only  of  them  (who  survived  the  two 
otiiers)  leaving  issue,  and  the  remaining  survivor  had 
no  issue. 

It  was  now  desired  to  divide  the  residuary  fund, 
and  this  summons  was  taken  out  to  determine 
the  question  whether  the  share  of  any  daughter  who 
died  without  leaving  issue  accrued  to  the  survivors 
or  became  divisible  among  all  the  daughters  including 
the  deceased,  with  an  intestaoy  as  to  the  deceased's 
consequent  fourth  parfc  of  her  original  share  or 
sixteenth  part  of  the  whole  estate. 

Buckley,  J.,  held  that  the  latter  result  followad, 
and  that  the  testator's  next-of-kin  were  therefore 
entitled,  on  the  death  of  any  daughter  without 
leaving  issue,  to  one  sixteenth  of  his  residuarv  estate. 

The  party  entitled  to  the  share  of  the  daughter 
who  had  died  leaving  issue  appealed. 

itdcSmnney,  for  the  appellant — There  are  plain 
indications  that  the  testator  intended  none  of   his 
ty  to  be  undisposed  of,  and  the  modem  ten 


dency  is  to  give  effect  to  such  an  intention.  The  oa«e 
closely  resembles'  Holgate  v.  Jennings ^  37  Solioitoes' 
Journal,  303.  Humble  v.  Shore,  12  W.  B.  149ii,  7 
Hare,  247,  deciding  that  there  is  an  intestacy  in  suoh 
cases,  has  been  overruled  by  In  re  Faimer,  42  W.  B. 
151.  [1893]  3  Oh.  369. 

He  also  cited  Orawehaw  v.  OrawaJuiw,  29  W.  B. 
(ia,^14  Oh.  D,  817  ;  In  re  Ballance,  37  W.  B.  600,42 
Cb.  D.*'62r;  *imd  In  re  Owen,  36  Solioitom'  Joubnal, 
539. 

Meddf  for  the  next-of-kin.— There  is  no  second 
carrying  over  of  shares;  if  a  share  fails  and  you 
divide  ic  under  the  accruer  dause,  that  clause  does  not 
apply  again.  The  trusts  hereinbefore  declared  cannot 
indude  the  accruer  dause  itsdf.  In  Crawshaw  v. 
Orawdhaw  the  intention  was  plain,  and  in  In  reBallance 
was  treated  as  a  case  of  an  executory  gift,  which  the 
court  could  mould.  This  is  not  a  case  of  a  gift  to  a 
dass,  where  it  is  much  easier  to  give  shares  of  residue 
to  the  survivors,  but  a  spedfic  gift  to  d^dren.  ]^ 
In  re  Owen  there  was  not  only  a  curection  that  residue 
should  go  into  residue,  but  the  words  **  as  nearly  as 
circumstsncee  will  permit."  Holgate  v.  Jtnninge  was 
also  a  case  of  a  gif  c  to  a  dass.  Further,  apart  from 
the  general  law,  the  words  of  this  will  show  that  a 
share  is  to  go  over  once  only. 

Cfiampemovme,  for  other  beneficiaries. 

Haehleigh,  for  the  trastees. 

MacSwinnwt  in  reply. — ^The  testator  shows  a  plain 
intention  to  deal  witn  his  residue  as  a  whole,  and  he 
does  not  contemplate  residue  within  residue. 

[Vaughan  Williams,  L.J.,  referred  to  Barter  v. 
Lea,  1  Tom.  &  Buss.  413.] 

VATJOHAir  Williams,  L.J.— In  my  opinion  the 
decision  of  Buckley,  J.,  cannot  be  supported,  and  the 
case  is  really  disposed  of  by  In  re  Palmer^  except  for 
one  consideration  whidi  I  will  presently  mention.  In 
his  judgment,  for  what  reason  I  do  not  know, 
Buckley,  J.,  does  not  refer  to  In  re  Palmer  at  all, 
and  the  judgment  mi^ht  very  wdl  have  been 
delivered  at  a  time  when  it  was  doubtful  whether  or 
not  Humble  v.  Shore  and  the  oases  that  followed  it 
continued  to  be  jg^ood  law.  But  it  is  no  longer 
necessary  to  find  distinctions  enabling  one  to  avoid 


following  Humble  v.  Shore,  since  that  case  is  in  terms 
overruled  by  In  re  Palmer.  The  head-note  of  that 
case  in  the  Law  Beports  is  as  follows  :  "  A  testator, 
by  his  will,  gave  Ids  residuary  real  and  personal 
estate  upon  trust  as  to  two  fifth  parts  for  his 
daughters  li.  and  A.  and  all  other  daughters  born  in 
his  lifetime  equally.  By  a  oodidl  he  declared  that 
the  share  given  to  M.  should  bs  restricted  to  a  life 
interest  only,  and  that  upon  her  death  it  should  fall 
into  and  form  part  of  his  residuary  estate.  Hdd,  that 
the  share  of  M.  after  her  death  did  not  pass  to  the 
testator's  next-of-kin  as  undisposed  of,  but  was 
divisible  between  the  other  residuary  legatees. 
Humble  v.  Shore  overroled.'*  It  is  only  necessary  to 
read  that  head-note,  which  is  dearly  applicable  iiere 
and  must  be  followed  by  us.  The  only  other  matter 
is  the  point  made  by  Mr.  Medd  with  reference  to  the 
clause  in  the  wiU  relating  to  the  accruer  of  shares. 
He  Slid  that  the  words  **  hereinbefore  declared  "  show 
that  this  clause  cannot  include  what  is  induded  in  the 
dause  itself,  and  that  it  must  refer  to  the  part  of  the 
will  antecedent  to  this  clause.  This  is  a  possible  and 
even  a  natural  construction,  but  I  think  we  ought  not 
so  to  deal  with  the  case.  It  is  obvious  that  the 
intention  of  the  testator  here  was  to  create  one 
aggregate  fund  and  dispose  of  it  absolutdy.  I  need 
not  reiad  the  words  of  Sir  J.  Plumer  in  Barker  v.  Lea, 
and  will  only  repeat  that  there  seems  to  me  to  be  here 
a  disposition  of  one  aggregate  fund  which  the  testator 
intended  to  remain  such  and  not  be  broken  into,  aad 
we  must  therefore  dispose  of  the  case  on  the  prindple 
laid  down  by  In  re  Palmer. 

SxiBLiNa,  L.J.— I  agree,  and  I  differ  from  the 
decision  of  Buckley,  J.,  because  it  really  leads  to  a 
condusion  directly  opposite  to  that  of  the  Gourt  of 
Appeal  in  In  re  PcUmer.  [His  lordship  stated  the 
facts  of  that  case,  and  continued:]  The  Ck>urt  of 
Appeal  hdd  in  that  case  that  there  wai  a  gift  of  the 
share  to  the  other  residuary  legatees.  'Here  Buckley, 
J.,  has  hdd  that  on  the  death  of  a  daughter  without 
issue  her  share,  which  is  directed  to  fall  into  and 
form  part  of  the  residuary  estate  of  the  testator,  does 
not  go  altogether  to  the  other  redduar^  legatees,  but 
is  again  divided,  so  that  there  is  an  intestacy  as  to 
one  fourth.  This  is  dearly  opposed  to  In  re 
Palmer,  and  the  learned  judge  ought  to  have  hdd 
that  a  share  was  divisible  on  the  death  of  the  fint 
daughter  into  thirds,  on  that  of  the  second  into 
halves,  and  so  on. 

Cozens -Habdt,  L.J.— I  agree.  Bndcley,  J.,  may 
have  been  successful  in  distinguishing  this  case  from 
Crawshaw  v.  Crawshaw,  but  he  overlooked  the  fact 
that  distinctions  of  this  kind  need  no  longer  be  sought 
for,  since  the  old  rule  has  been  got  ria  of  by  In  re 
Palmer.  We  cannot  give  effect  to  Buckley,  J.'s,  view 
or  do  otherwise  than  follow  In  re  Palmer,  and  hold 
that  the  share  of  a  daughter  who  dies  without  issue 
goes  to  the  other  legatees.  As  to  the  other  point 
raised  by  Mr.  Medd,  I  am  satisfied  that  the  testator 
was  disposing  of  his  reddne  as  a  whole,  and  that  no 
distinction  can  be  drawn  between  original  and  accraed 
shares. 

AppecU  aUowed. 

Solidtors  for  all  parties,  Simpson  ^  Co. 
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From  E.  B.  Div. 

(OoUins,  M.R,  and  Bomer  and 

Maihew,  L.  JJ.) 


Nov.  20,  21. 


Bkynolds  v.  Ashbt  &  Sow.  (a.) 

FixturtB^Machinery  affixed  to  freehold  hy  holts  and 
screws— PrenMnption  of  law— Hire-purchase  agree- 
ment-^Rights  of  mortgagees  in  possession  as  against 
ovoner  of  machinery. 

The  plaintiff  supplied  certain  machines  on  the  hire^ 
purchase  system  to  the  lessee  of  a  factory,  and  hy  his 
wcrhmen  fixed  them  on  concrete  heds,  in  which  were  iron 
uprights  to  which  the  machines  were  fastened  hy  screws 
and  holts  and  nuts.  By  the  hire-purchase  agreement  the 
lessee  was  to  make  certain  periodical  payrnents,  and  until 
the  whole  of  the  payments  Ufere  made  the  machines  were  to 
remain  the  property  of  the  plaintiff;  and,  further,  it  was 
agreed  that  if  the  lessee  made  default  in  punctual  pay- 
ment of  any  instalment  the  plaintiff  was  to  have  the  power 
to  determine  the  hiring  and  remove  the  machi^ies.  Prior 
to  the  hiring  of  the  machinery  the  lessee  had  mortgaged 
the  factory.  The  lessee  made  default  in  payment  of  the 
inetalments  under  the  hire-purchase  agreement,  where- 
upon  the  plaintiff  gave  notice  determining  the  hiring  and 
demanding  (he  return  of  the  machinery,  A  few  days 
previously,  however,  to  this  the  mortgagees  had  entered 
into  possession  of  the  premises  under  their  mortgage,  and 
they  rejused  to  give  up  the  machines,  claiming  them  as 
fixtures. 

In  an  action  hrought  hy  the  plaintiff  against  the  mort- 

Sagees  to  recover  the  machines  or  their  value,  Lawranoe, 
.,  ?ield,  on  the  authority  of  Hobson  v.  Gonioge,  45 
W.  B.  356,  [1897]  1  Ch.  182,  that  the  maMnes  were 
fixtures,  and  refused  to  leave  any  question  to  the  jury. 
Held,  that  the  decision  of  the  learned  judge  was  right. 
Hobaon  v.  Qtaniage  followed. 
Gongh  V.  Wood,  42  W.  B.  469,  [1894]  1  Q.  B.  713, 
distinguished. 

Thifl  was  an  applioation  by  the  plaintiff  for  judg- 
ment or  a  new  trial  in  an  action  bned  before  Lawranoe, 
J.,  and  a  special  jury. 

The  action  was  for  the  recovery  of  certain  machinery 
or  its  value,  and  the  question  raised  was  whether  the 
machinery,  which  had  been  hired  by  the  mortgagor, 
had  become  fixtures  which  woxdd  pass  to  tiie  mort- 
gagees under  a  mortgage  of  the  land. 

In  1900  one  Holdway,  the  lessee  of  a  piece  of  land 
at  Beading  for  ninel^-nine  years  from  the  29th  of 
September,  1892,  was  building  a  factory  on  it. 

On  the  7th  of  April,  1900,  he  mortgaged  the 
premises,  together  with  the  fixtures  thereon,  and  this 
mortgage  became  vested  in  the  defendants. 

On  the  30th  of  Auftutt,  1900,  after  the  execution 
of  the  mortgage,  and  bi-foie  it  was  assigned  to  the 
defendants,  the  plaintiff,  who  was  an  engineer  and 
manufacturer  of  carpenters'  tools,  carryiog  on  busi- 
ness in  London  as  F.  W.  Beynolds  &  do.,  let  on  hire 
to  Holdway  certain  carpenters'  machinery. 

By  the  hire  agreement  the  lesiee  was  to  make 
certain  periodical  payments  for  the  hire,  and  upon  the 
whole  of  the  payments  being  made  tiie  machinery 
and  apparatus  were  to  vest  in  and  become  the  sole 
prop^ty  of  the  lessee,  but  until  the  last  payment  of 
hire  was  made  tbe  machinery  and  apparatus  were  to 
continue  to  be  the  sole  and  absolute  property  of  the 
plaintiff. 

It  was  further  agreed  that  if  Holdway  should  make 
default  inpunctualpaymentof  any  of  the  hire  payments, 
then  the  plaintiff  should  be  at  liberty  to  put  an  end 
to  the  hirmg  and  re-possesi  himself  of  the  machinery. 

(a.)  Beported  by  E.  G.  Stillwbix,  Esq.,  Barrister- 
at-Law.- 


Themachinery  was  set  up  by  the  plaintiff  in  the 
factory  in  the  following  way : 

A  concrete  bed  was  laid  for  each  machine,  with 
upright  iron  bolts   fixed   in   the   concrete   for  the 
purpose  of  securing  the  machine.    The  machine  was 
then  placed  in  possition,  there  being  holes  in  the 
plates  to  fit  the  bolts,  and  the  bolts  were  then  secured 
by  nuts  screwed  on  to  them.    The  machines  were 
worked  by  power  conveyed  to  them  by  means  of  a  band. 
The  machines  were  bolted  to  prevent  vibration,  and 
could  be  removed  by  removing  the  nuts.    Holdway 
having  made  default  in  his  payments,  the  plaintiff 
became  entitled  under  the  terms  of  the  agreement  to 
resume  possession  of  the  machines,  and  by  a  notice  in 
writing  put  an  end  to  the  hiring  and  demanded  the 
return  of  the  machinery  and  apparatus.    A  few  days 
before  this,  however,  the  defendants'  predecessors  in 
title  took  possession  of  the  premises  and  refused  to 
deliver  up  the  machines,  contending  that  they  had 
been  so  affixed  to  the  freehold  that  they  became  part 
of  the  land  and  pasted  under  the  mortgage.    At  the 
trial   Lawranoe,    J.,  held,    upon    the    authority  of 
ffohson  V.  Oorringe,  45  W.  B.  366,  [1897]  1  Oh.  182, 
that  the  machines  were  fixtures  and  passed  to  the 
mortgageei,  and  that  there  was  no  question  for  the 
jury.      He  accordingly   directed   judgment   to   be 
entered  for  the  defendants. 
From  tbis  decision  the  plaintiff  now  appealed. 

H.  Beed,  K.C.  (S.  A  T.  BowlaU,  with  him),  for  the 
appellant— The  question  whether  the  machines  were 
fixtures  which  passed  to  the  mortgagees,  or  whether 
tbey  were  mere  chattels  which  remained  the  property 
of  the  plaintiff,  ought  to  have  been  left  to  the  jury. 
The  mode  and  the  object  of  the  annexation  to  the 
premises  must  be  considered :  In  re  De  Falhe,  Ward 
V.  Taylor,  49  W.  B.  455,  [1901]  1  Ch.,  523;  Leigh  v. 
Taylor,  50   W.    B.    623,    [1902]  A.    0.   157.     The 
question  whether  the  articles  were  affixed  to   the 
premises  for  their  more  convenient  user  ai  chattels 
without  any  intention  that  they  should  become  part  of 
the  freehold,  or  whether  they  were  intended  to  become 
part  of  the  freehold  is  a  question  of  fact.    In  Wood  v. 
HeweU,  8  Q.  B.  913;  Lancaster  v.  Eve,  7  W.  B.  260, 
5  C.  B.  N.  S.  717;  Climie  v.   Wood,  L.  B.  3  Ex. 
257,  16  W.  B.  C.  L.  Dig.  72,  L.  B.  4  Ex.  328,  17 
W.  B.  C.  L   Dig.  88,  the  question  whether  a  thing 
was  a  fixture  or  not  was  left  to  a  jury.    In  subse- 
quent cases  the  question  has   arisen   upon  special 
cases   where  the  court  had  power  to  draw  infer- 
ences of  fact.    In  Hohson  v.  Oorringe,  the  question 
arose   before   a   judge   alone,    who   decided,    as  a 
fact,  that  the  article  in  question   became  part  of 
the   freehold   and   passed  to   tiie  mortgagee.     In 
the  present  case  the  machines,  though  affixed  to  the 
freehold,  were  easily  removable.  There  is  no  evidence 
that   they   were  part   of   the  freehold.     The  true 
inference  is  that  they  were  fixed  merely  to  steady 
them.    At  any  rate  the  question  was  one  for  the  jury 
and  it  should  have  been  left  to  them  :   Ohidley  v. 
Churchwardens  of  East  Ham,  32  L.  T.  Bep.  486,  23 
W.  B.  Dig.  150.    The  mortgage  was  made  before  the 
machines  were  brought  on  to  the  fkotory,  and  as  the 
mortgagees  allowed  the  mortgagor  to  remain  in  pos- 
session and  to  carrv  on  his  businees  on  the  premises 
they  impliedly  authorized  him  to  enter  into  the  agree- 
ment to  hire  uie  machines  and  to  place  them  on  the 
premises  as  trade  fixtures  with  an  implied  licence  to 
him  or  to  the  person  from  whom  he  hired  them  to 
remove  them  from  the  premises :  see  Qough  v.  Wood  & 
Co.,  42  W.  B.  469.  [189fl  1  Q.  B.  713;  Sanders  v.  Davis, 
33  W.  B.  655,  15  Q.  B.  D.  218 ;  Cun^Mtrland  Union 
Banking  Co,  v.  Maryport  Hematite  Iron  and  Steel  Co., 
40  W.  B.  280,  [1892]  1  Ch.  415. 

Hamilton,  K.C.  {A.  Powell,  -BT.C.,  and  J.  H,  Keeling^ 
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vWi  bki)»  loc  IliA  xetpoBd«iiii.— The  loiaMd  jadge 
was  right  in  not  leaving  any  qnaatioii  to  tha  jury. 
Sba  tMte  have  ihowed  uat  tJie  maohinei  as  a  matter 
of  law  wwa  fixtunat  La  any  oaie,  howeTer,  the 
ultimata  qneetkm  whether  a  oeitaln  thiog  is  a  fixture 
or  not  la  one  of  law.  In  Climie  ▼.  Wood,  Eelly»  O.B., 
m  deKToring  the  judgment  of  the  Court  ol  Ex- 
oheqner,  said  that  the  finding  of  the  jury  that  the 
actidleB  were  attxed  to  the  prenuses  by  the  mortgagor 
for  their  moie  oanvenient  nser,  and  not  to  improve 
the  inheritanoe,  and  that  they  could  be  removed 
without  dami^  to  the  freehold,  became  immaterieL 
The  queeAkii  hov  the  articles  came  npoa  the  premises, 
their  nature,  and  the  mode  of  attachment  to  the 
premises,  il  there  be  any  dispute  about  these  matters, 
ifoadd  be  proper  questions  for  a  jury.  But  whether 
tibe  aaticdes  so  affixed  are  or  are  not  fixtures  which 
form  part  ol  tiie  freehold  was  a  question  of  law :  see 
Longbottom  v.  Berry^Ij,  B.  5  Q.  B.  123.  18  W.B.O.  L. 
Big.  43.  In  HoOand  y.  Hodgson,  20  W.  B.  990,  L.  B. 
7  0.  P.  338^  BhMkbum,  J.,  sugKsated  that  when  an 
aitiola  is  annexed  even  sU^^tly  to  the  land,  the  pre- 
smnption  is  that  it  is  a  fixture.  In  Hohaon  v.  Oorringe 
it  was  held  that  the  existence  of  a  hire-purchase 
agreement,  as  in  this  case,  was  not  evidence  to  rebut 
the  presumption.  Leigh  v.  Taylor  laid  down  no  prin- 
ciple inconsistent  with  tiie  deoision  in  ffohson  v.  Gorringe, 
THe  deoisioii  in  Chidley  v.  Churehvoardens  of  West 
Ham,  as  explained  iii  Tyne  Boiler  Works  Co.  v.  Ouer- 
seers  of  Zonghenton,  35  W.  B.  110,  18  Q.  B.  D.  81,  has 
no  bearing  on  the  present  case.  Oough  v.  Wood  & 
Co.  shows  that  the  princti^e  is  that  a  licence  h?  the 
mortgagee  to  the  mortgegor  to  remove  the  artides 
must  be  implied  only  so  long  as  the  mortgagor 
remits  ii^  poftBcssion.  That  case  was  a  very  excep- 
tional case,  mad  the  principle  oi  it  ought  not  to  be 
extended.  The  present  case  cannot  be  distinguished 
from  Hohscn  v.  Chrringe 

Counsel  also  cited  Huddersfidd  Banking  Co.  v. 
Lister,  43  W.  B.  567,  [1895]  2  Oh.  273. 

.8e0i,jr.a,  replied. 

QoLUHS,  V.B.— This  is  an  appeal  from  Lawrance, 
J.^  and  the  qptie  comes  before  us  on  the  point  that  the 
lear^^  judge  left  no  question  to  the  jury,  but  decided 
it  himself  upon  the  authority  of  Hohson  v.  Oorringe, 

Holdway  was  the  owner  of  a  term  of  ninety-nine 
years  in  certain  land,  upon  which  he  built  a  factory, 
and  in  tiiat  factory  he  put  machinery  for  the  purpose 
of  carrying  on  his  joinery  business*  Before  bailding 
the  factory  he  had  mortgaged  the  land  by  a  deed  in 
which  was  recited  his  intention  of  erecting  this 
factory,  and^  the  mortgage  expressly  referred  to 
fixtures,  ^is  mortsage  was  followed  by  several 
others,  the  last  being  &  the  defendants,  by  whom  they 
were  all  eventually  bought  up.  Holdway,  for  the 
purpose  of  putting  maohmery  in  hit  factory,  entered 
mto  a  hire-purchase  agreement  with  the  plaintiff, 
under  i^hich,  if  the  instalments  of  the  price  of  the 
machinery  were  not  duly  paid,  the  plaintiff  should 
have  the  n^ht  of  resuming  possession  of  the  machinery. 
The  maohmery  coniisted  of  machine  tools,  such  as 
lathes,  planes,  and  saws,  all  substantial  and  weighty 
articles.  These  were  attached  by  being  screwed  to 
bolts  fai  beds  of  concrete.  The  machinery,  which 
was  actuated  by  steam-power,  was  all  connected 
together  and  formed  one  system  of  machinery 
lor  the  purpose  of  the  joinery  business.  Default 
having  been  made  by  Holdway  in  paying  the 
instalments,  the  plainttfP  demanded  the  return  of 
the  ipaohinery,  but,  lust  previously  to  this  demand 
being  made,  one  of  the  pnor  mortgagees  had  entered 
into  possession  of  the  premises.  That  mortgagee's 
rights  having  subsequently  been  acquired  by  the 
da^^Unts,  th^  have  a  right  to  say  that  whatever  ( 


rights  that  mortgagee  poesened  to  insist  on  the 
machinery  beinff  lef t  on  the  ptemises  they  now 
possess.  Tlierelore  the  question  which  arises  is  not 
as  to  what  are  the  rights  of  the  peraoa  who  let  the 
machinery  on  hire  before  the  mortgagee  took  poMsesion 
to  resume  possesuon  of  this  machinery,  but  wliether, 
under  the  cireumstances  of  the  ease,  the  plaintiff  ia 
entitled  to  resume  possession  of  it  as  against  the 
defendants.  It  was  contended  by  oouneel  on  behalf 
of  the  plaintiff  that  there  wkB  a  question  of  faot  which 
ought  to  have  been  3eft  to  tha  jury,  and  that  there- 
fore it  was  not  for  the  learned  judge  to  deoide  the 
Suestion  himself  It  was  said  by  the  plaintiff's  oouneel 
liat  the  machines  never  loit  their  character  as  chattels, 
that  they  never  became  '*  fixtures  "  in  the  sense  in 
which  that  word  is  used  in  cafes  between  landlord  and 
tenant — that  is,  something  annexed  to  the  freehold. 
Unless  he  can  carry  the  case  as  far  as  that  and  can 
show  that  the  machines  never  became  fixtures,  and  so 
were  never  patt  of  the  mortga^  security,  bat 
remained  mere  furoiture  or  chattels,  he  must  faO, 
ioasmuch  as  the  mortgagees  had  taken  posscssinn, 
subject  to  one  point,  as  to  the  conduct  of  the  mort- 
gagees, with  which  I  shall  deal  later  on.  That 
question  it  is  said  is  a  question  of  fact,  and  tiiat  is 
Uie  only  point  that  gives  us  any  difficulty.  There  is 
a  long  series  of  decisions  in  which  the  matter  has 
apparently  been  treated  as  oae  of  law,  and  tbeee  cnees 
decided  that  chattels  attached  as  these  machints  were 
are  to  be  regarded  as  fixtures.  In  Hohson  v.  Chnrtn^e 
the  mode  of  attachment  appears  to  have  been  identioU 
with  that  employed  in  the  preseat  case,  and  the  on^y 
feature  of  distioction  between  the  twj  cases  is  that  in 
that  case  the  mortgagor  was  osmer  io  fee  of  the 
premises,  whereas  in  the  preesnt  case  he  is  the  osmv 
for  a  term  of  jears.  Io  that  ca«e  an  elaborata  jadg- 
ment  was  delivered  in  which  all  the  authorities  were 
reviewed,  and  io  wh'ch  it  was  la^d  down  as  dear  law 
that  the  inference  from  those  facts  was,  as  a  matter  of 
law,  that  the  mode  of  attachment  did  ocnstttute  the 
^ing  a  fixture.  Wuen  machinery  is  attached  which 
primd  facie  makes  it  a  fixture  the  presumption  is  that 
tt  becomes  part  of  the  freehold,  although  it  is  possible 
to  rebut  that  presumption  if  evidence  is  forthcoming  of 
particular  circomstances  sufficient  to  t«ke  it  out  of  uai 
category.  That  was  explained  in  HoUand  v.  Hodgson, 
where  Blackburn,  J.,  in  delivering  the  judgoient  of  the 
Exchequer  Chamber,  said,  L.  B.  7  0.  P.,  at  p.  335  : 
'*  Perhaps  the  true  rule  is  that  articles  not  otherwise 
attached  to  the  land  than  by  IJieir  osm  weight  are 
not  to  bs  considered  as  part  of  the  land,  unless  the 
circumstances  are  such  as  to  show  that  they  were 
intended  to  be  part  of  the  land,  the  onus  of  shosring 
that  they  were  so  intended  lying  on  those  who  assert 
that  they  have  ceased  to  be  chattels,  and  that,  on  the 
contrary,  an  article  which  is  affixed  to  the  land  even 
slightly  is  to  be  considered  as  part  of  the  land,  unless 
the  circumstances  are  su oh  as  to  show  that  it  wms 
intended  all  along  to  oontinue  a  chattel,  the  onus 
lying  on  those  who  contend  that  it  is  a  chatteL" 

Therefore,  we  have  a  presumption  arising  from  the 
fact  of  attadiment  that  uie  thing  is  a  fixture,  and  the 
onus  is  cast  on  the  plaintiff  of  lowing  that  it  ia  not 
a  fixture.  If  the  plaintiff  did  not  give  evidenoe  to 
rebut  this  presumptioa  the  judge  was  right  in  with- 
drawing the  case  from  the  jury.  Is  there  any  subh 
evidence  here  P  The  main  suggestion  is  that  the  hire- 
purchase  agreement  giving  the  plaintiff  posrer  to 
resume  possession  ia  such  evidence.  But  that  very  point 
was  considered  in  Hohson  v.  Gorringe,  and  it  was  ckarly 
laid  down  there  that  the  hire-parohase  af^reement 
could  not  be  introduced  to  show  with  what  mtention 
the  attadunent  was  made.  In  that  case  4.  L*  Smith, 
L.J.,  in  delivering  the  judgment  of  the  court,  said, 
[1897]  1  Oh.  at  p.  193:  "Ineaoh  of  these  instances 
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it  will  be  itenihat  the  oiroumttMoe  to  ihovr  intention 
is  tho  degree  end  objeot  of  the  annexation  whioh  is 
in  iteelf  apparent,  and  that  manileeted  the  intention. 
Lord  Biaokimm  in  his  proposed  mle  was  not  contem- 
fdating  a  hire  and  purohtse  agreement  bet«reen  the 
omier  of  a  chattel  and  a  hirer,  or  any  other  agreement 
nnknoim  to  either  a  vendee  or  m  irtgagee  &  fee  of 
land,  and  the  argament  that  sooh  a  oonsideration  was 
to  be  eatertained,  in  onr  jadgment,  is  not  well 
founded/' 

A«aio,  in  Wardv.  rayJorYanthanWilliamB,  L  J.,  said, 
[1901]  1  Oh. ,  at  p.  635  :**  In  dealing  with  the  question  of 
nxtoiet,  it  sometimes  becomes  material  to  contider  the 
objeot  Mid  pnrpose  of  the  annexation,  by  which  I  do 
not  mesn  that  there  must  be  an  inqnwy  into  the 
motiTe  of  the  penon  who  annexed  them,  but  a  oon- 
sideratien  of  the  objeot  and  pnrpose  of  the  annexation 
as  it  is  to  be  inferred  from  the  oironmstanoes  of  the 
case.**  The  hire-pavohaw  agreement  not  beiog  evi- 
denoe  to  show  with  what  inteation  the  machines  were 
attached,  what  evidence  if  there  to  rebat  the  presump- 
tion that  these  machines  were  attached  in  such 
a  way  as  to  make  them  fixtures  P  There  is  no  such 
evidence.  The  person  who  attached  the  machines 
hired  them  for  the  pnrpose  of  using  them  in  his 
factory,  and  there  is  notluog  to  favour  the  view  that 
the  attachment  was  only  intended  to  be  temporary  or 
otherwise  than  for  the  purpose  of  the  budness  of  the 
factory. 

Therefbre  it  seems  to  me  clear,  considering  the  line 
of  cases  on  the  subject,  that  there  wat  no  evidence  fit 
for  a  jury  to  consider  to  rebut  the  presumption 
arising  from  the  mode  of  attachment  Therefore,  on 
the  case  of  HqIboh  v.  Oorringe,  which  is  a  case  on 
all  fours  with  the  present,  the  learned  judge  rightly 
withdrew  the  case  from  the  jury. 

There  remains  the  second  point  raised — namely,  as 
to  the  mortgagee's  rights.  It  was  said  that  the 
dectsion  in  Ooug%  v.  Wood  &  Co.  gave  the  plaintiff  a 
better  right  tkuan  the  mortgagee  had,  that  the  fact 
that  the  mortgagee  hud  allowed  the  mortgagor  to 
oarry  on  his  bunneu  on  the  premises  implied  that  the 
mortffagee  had  Hcensed  the  mortgagor  to  enter  into 
the  bire-pmehase  agreement,  and  therefore  where  the 
penon  who  let  the  maofainee  intervened  and  resumed 
poasession  oi  the  goods  before  the  mortgagee  had 
entered  into  possestion  of  the  premises,  the  latter 
conld  not  assert  a  title  to  the  goods  against  him. 
That  case  was  decided  on  the  ground  that  the  mort- 
gagee hsd  not  taken  poeieision  before  the  removal  of 
tb»  fixtures.  The  point  was  left  open  whetker  the 
flxtnrfs  could  have  been  removed  if  the  mortgagee 
had  taken  poaession  before  removnl,  but  it  seems  to 
me  that  teat  point  was  dedded  in  favour  of  the 
mortgagee  fai  the  case  of  Hc^mn  ▼.  Oorringe,  There 
the  penon  who  let  out  the  machinee  claimed  to 
resome  possesnon  of  them  after  the  mortgagee  had 
taken  poesesaioo.  Chugh  y.  Wood  is  therefore  dis- 
tingmshatAe  in  ttie  present  case,  as  it  was  in  HoUon 
▼.  Qarrimge. 

I  shoold  perhaps  observe  that  it  is  clear  law  that 
chattols  removable  as  between  landlord  and  tenant  or 
between  tenant  for  life  and  remainderman^  which  are 
stiaohed  to  the  freehold  in  such  away  as  to  show  that 
they  are  fixtures  in  that  sense  only,  and  not  as  a  per- 
manent part  of  the  freehold,  nevertheless  are  included 
In  a  mortgege  of  the  land  and  cannot  bn  removed  as 
agamstthemortgageCb  Thatpointwasdeoid«dinC7mt0 
T.  Wood,  which  was  approved  of  in  Holland  v.  Hodg^ 
mm,  where  it  iras  saki,  L.  B.  7  0.  P.,  at  p.  333,  that 
*<  sioee  the  decision  of  this  court  in  Climie  v.  Wood 
it  muat  he  oonridered  as  settled  law  (except,  perhapsi 
in  the  Honse  of  Lords)  that  what>  are  commonly 
TiBiiiin  as  tmdo  cv  tenants'  fixtures  form  part  of  the 
\[$  a  eoBveyaaoe  of  it;   aad  that, 


though  if  the  person  who  ereoted  those  fixtnies  wee  a 
tenant  with  a  limited  interest  in  the  land,  he  hae  a 
right,  ai  against  the  freeholder,  to  sever  the  fixtures 
from  the  Itmd,  yet  if  he  be  a  mortgagor  in  fee  he  hae 
no  such  right  as  against  his  mortgagee." 

In  the  present  case  the  plaintiff'e  counsel,  feeling  Uie 
difficulty  of  contending  that  this  maohiasvy  came 
under  the  description  of  trade  fixtures,  argaed  that 
they  were  only  to  be  swarded  as  ehattels,  and  he 
relied  upon  the  decision  in  LMk  ▼•  TcLj^lwr^  But 
when  that  case  is  looked  at  it  will  be  seen  that  it  does 
not  bear  out  that  contention.  The  snbjsct-matter  of 
discussion  there  was  certain  tapestry,  and  it  was 
decided  that  althongh  it  was  a  fistuie  within  the 
definition  I  have  givt'U  it  was  only  attached  wh  mifdo* 
In  that  case  Bigby,  Ii.J.,  put  the  tapestries  into  the 
category  of  * '  ornamental  fix mres."  Tee  ohservationa 
of  Yaughan  WiUiams  and  Stirling,  L.J  J.,  %sa  to  the 
same  effect.  The  House  of  Lords  adoj^ted  the  judg- 
ment of  the  Court  of  Appeal  in  its  lotegrity,  and 
Lord  Halsbnry's  judgmi^nt  dearly  places  we  matter 
on  the  same  footing.  Having  regard  to  these  authori- 
ties, and  the  absence  in  this  case  of  snv  evidence  to 
rebut  the  presumption  of  law  that  the  maehiues 
were  fixtures,  I  thuk  the  view  taken  by  Lawnwce» 
J.,  is  the  right  one. 

Chidley  v.  West  Ham  Churchwardens,  which  was 
decided  on  a  question  of  rating,  has  been  commented 
on  in  the  Oourt  of  Appeal,  ^^t  case  has  |^ven  us 
some  difficulty,  and  if  it  can  be  sustained  it  is  on  the 
ground  on  wmch  it  was  distinguishAd  by  the  Court  of 
Appeal  in  the  case  of  Tyne  BoiUt  Works  Co.  v.  Long" 
hmton  Overseers,  In  that  case  the  court  seem  to  haye 
thought  that  the  chattels  referred  to  in  Chidleiy  v. 
Weet  Ham  Churchioardens  would  have  unquestionably 
pas^  by  a  demise  of  the  premises.  That  would  be 
sufficient  to  oarry  the  machines  in  the  present  eaae. 
It  seems  to  me  that  Chidley  v.  Weet  Ham  Ckmch" 
wardens  is  distinguishable  for  the  reason  stated  in 
Tyne  Boiler  Works  Co.  v.  Longbenion  Overseers — ^namel^, 
that  it  wai  decided  on  the  ground  that  the  tanks  m 
question  in  thit  case  had  been  rated  as  mere  personal 
property. 

I  think,  on  the  admitted  facte  of  the  case  now 
before  us,  that  Lawrau()e,  J.,  was  right  in  with- 
holding the  case  from  the  jury,  and  that,  theBefofOi 
this  appeal  must  fail. 

BOMBB,  L.  J. — I  am  of  the  same  opinion.  Having 
regard  to  all  the  dronmstances,  including  the  fact 
that  the  mortgagor  was  the  owner  of  the  psesnieM 
for  a  long  term  of  years,  I  think  that,  as  bahpsiw  the 
mortgagor  and  mortgagees,  these  machines  had  be- 
come fixtures,  and  therefore  part  of  the  moortgMe 
security.  I  am  also  of  opioion  that  the  Jury,  on  the 
facts  dt  this  case,  could  not  have  found  that  these 
machines  were  not  fixtures  as  between  mortgaaor  fp4 
mortgagee.  Ttie  authorities  which  support  we  view 
in  oases  similar  to  the  present  one,  between  mortgagor 
and  mortgagee,  that  these  machhiei  are  fixtures,  are« 
it  appears  to  me,  too  strcmg  to  be  now  departed  frop. 

The  only  case  which  throws  any  doubt  qn  this  point 
is  Chidley  v.  West  Ham  Churchufordens,  which  was 
fully  de»lt  with  in  the  ease  of  Tyne  Bailer  Works  Co. 
V.  Longhenton  Overseers,  in  which  it  was  pointed  out 
that  that  case  must  be  re|^ded  as  depending  upon 
ciroumstances  not  maten«l  h^re,  and  not  as  an 
authority  that  machines  fixed  as  those  ara  hi  the  case 
before  us  do  not  form  part  of  the  promisee  so  as  to 
pass  by  a  demise  or  mortgage.  As  regards  the  tHle 
of  the  mortgagor  to  the  machines,  as  bet w*^  en  him 
and  the  plmntiff,  t^e  mortgagee  is  not  affected  by 
any  notice  of  the  rights  of  the  plaintiff,  and  |p  not 
prevented  horn  didming  them  as  fixtures,  finding 
them,  as  he  does,  on  the  premises.    The  mortgagor^ 
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though  he  knew  of  thei»Laintiff*B  rights,  may  yet  have 
antioipateci  paying  for  the  maohinery  and  bo  acquiring 
a  title  to  it. 

■  It  may  be  that  until  the  mortgagees  entered  into 
possession  a  lioense  to  remove  these  machines  might 
he  inferred,  and  tiiatsuch  a  lioense  would,  as  between 
the  plaintiff  and  the  mortgagor,  have  enabled  the 
plaintiff  to  assert  his  righto,  but  any  such  license 
ended  when  possession  was  taken  by  tiie  mortgagee. 
A  mortgagee  allowing  *the  mortgagor  to  remain  in 
possession  does  not  a&ot  himielf  with  notice  of  the 
mortgagor's  contracts  or  title  to  the  chattels  affixed. 
In  the  present  case  the  plaintiff  had  no  rights  which 
could  affect  the  land  as  against  the  mortgagees.  As 
far  as  concerns  the  difficulty,  if  any,  by  reason  of  the 
contract  between  the  plaintiff  and  the  mortgagor,  the 
case  of  ffohton  v.  Gorringe  binds  us. 

Mathew,  L.J. — I  am  of  the  same  opinion.  In 
this  case  we  have  to  consider  in  the  first  place  how 
the  machines  were  attached,  and  in  the  second  place 
the  purpose  for  which  they  were  attached.  *  In  the 
first  place,  they  were  attached  as  immovable,  and 
therefore  they  were  fixtures.  Then  the  question 
arises  for  what  purpose  they  were  so  affixed,  whether 
for  use  as  chattels  or  in  order  to  enhance  the  value 
of  the  premises.  It  would  be  impossible  to  suggest 
that  the  machines  were  attached  only  for  tbeir  more 
oonvenient  use  as  chattels.  They  therefore  pass, 
under  the  ordinary  rule,  to  the  defendants  as 
mortgagees.  The  case  of  Chidley  v.  West  Ham  Church' 
wardens,  in  which  the  question  for  decision  was 
whether  movable  articles  could  be  rated  and  not 
whether  they  added  to  the  rateable  value  of  the 
premises,  throws  no  light  upon  the  case  before  us. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  8ccU,  Spalding,  <b  Bell, 

Solicitor  for  the  respondenti,  T,  H,  E,  Foord, 


W^  <Sourt  tA  9u0tta. 


Chan.  Div.   ] 
Eekewich,  J.  j 


Jan.  19. 


London  and  County  Contbaots  (Limited}  v. 
Tallage,  (a) 

Bankruptcy — Undischarged  lanhrupt — TiUe  of  trustee 
in  bankruptcy  to  after-acquired  real  property  of  bank- 
rupt— BoD&  fide  purchaser  for  vcUue  ^Bankruptcy 
Act,,  1883  (46  &  47  Vict,  c,  62),  ss.  44,  54. 

The  principle  laid  down  in  Cohen  v.  Mitchell,  38 
W.  R.  551,  25  Q.  B.  D.  262  (i  e.,  that  until  the  trustee 
in  bankruptcy  intervenes,  all  transactions  by  a  bankrupt 
after  his  bankruptcy  with  any  person  dealing  with  him 
bon&  fide  and  for  value  in  respect  of  his  after-acquired 
property,  and  whether  with  or  without  knowledge  of  the 
bankruptcy,  are  valid  as  against  the  trustee)  does  not 


apply  to  real  estate. 
In   re 


re  New  Land   Development  Association  and 
Gray,  40  W.  R.  295,  551,  [1892]  2  Ch.  13S,  followed. 

Witness  action. 

In  this  case  the  plaintiffs  asked  for  a  declaration  i 
that  they  were  entitled  to  the  equity  of  redemption 
in  cei  tain  freehold  property  which  they  had  purchased 
from  an  undisohargea  bankrupt,  and  «1bo  sought  to 
redeem  the  mortgage  secured  tiiereoa,  under  the 
following  drcumstances. 

(a.)  Reported  by  Q,  3.  Cahh,  Esq.,  Bairister-at- 
^    .  i.iLaw. 


On  the  22nd  of  Augast,  1900,  George  Carter 
acquired  certain  freehold  property  at  Epsom.  Carter 
had  been  adjudged  a  bankrupt  in  1891,  and  was  at 
the  time  of  we  transactions  herein  mentioned  an  un- 
discharged bankrupt. 

On  the  15th  of  October,  1900,  Carter  mortgaged 
the  property  in  question  to  Miss  B.  N.  Mason,  and 
on  the  18th  of  December,  1900,  he  conveyed  the 
equity  of  redemption  in  the  property  to  the  plaintiffs, 
mo  were  unaware  of  Carter's  buikruptoy,  and  they 
thereupon  entered  into  possession  of  the  property 
and  spent  a  considerable  sum  in  buildiog  thereon. 
The  plaintiffs  gave  notice  of  the  purchase  to  the 
mortgsgee,  who  on  the  20th  of  December,  1900, 
transfened  her  interest  to  the  defendant. 

The  defendant  subsequently  learned  that  Carter 
was  an  undischarged  buikrupt,  and  on  the  21st  of 
October,  1901,  he  acquired  from  the  official  receiver. 
as  trostee  of  the  bankrupt's  property,  all  his  interest 
in  the  land  in  question.  The  defendant  disputed  the 
plaintiffs*  titie  on  the  ground  that  the  oonveyance  of 
the  18  th  of  December,  1900,  was  inoperative  to  confer 
on  the  plaintiff!B  any  rlsht  or  titie  to  the  equity  of 
redemption  as  against  the  official  reoeiTer. 

The  plaintiffs  thereupon  brought  this  action. 

Woodfin,  for  the  plaintiff^.— The  plaintiffs  have  a 
good  title  as  againit  the  official  receiver :  Cohen  v. 
Mitchell,  3S  W.B,.  551,  25  Q.  B.  D.  262.  Altboogh 
it  has  been  held  by  Chitty,  J.,  in  In  re  New  Land 
Development  Association  and  Gray,  40  W.  B.  295,  551, 
[1892]  2  Ch  138,  and  by  Farwell,  J.,  in  Bird  v. 
Philpott,  [1900]  1  Ch.  822,  48  W.  B.  Dig.  19,  that 
the  priociple  in  Colien  v.  Mitchell  does  not  apply  to 
real  estate,  yet  the  Court  of  Appeal  in  Cohen  v. 
Mitchell  had  not  so  lioDited  the  principle.  Moreover, 
the  plaintiffs  are  bond  flde  purchasers  for  value  with- 
out notice  of  the  bankruptcy,  and  their  titie  ought 
to  prevail  over  that  of  the  official  receiver. 

Muir  Maekenxie,  for  the  defendant,  was  not  called 
upon. 

KXEXWIGH,  J.,  said  that  the  plaintiffi  in  this  action 
claimed  under  a  oonveyance  from  (George  Edward 
Carter.  At  the  date  when  Carter  acquired  the 
property  he  was  an  undischarsed  bankrupt,  and  the 

aueition  was  whether  he  could  acquire  it  except  for 
lie  benefit  of  the  official  receiver  or  his  trustee  in 
bankruptcy,  and  whether  he  could  give  a  good  titie 
to  the  plaintiffs.  The  plaiotiffs  relied  on  Cohen  v. 
Mitchell,  in  which  case  it  was  held  that  until  the 
trustee  in  bankruptcy  intervened  all  transactions  by 
a  bankrupt  after  his  bankruptcy  with  any  person 
dealing  with  him  bond  fide  and  for  value  in  respect  of 
his  after-acquired  property,  and  whether  with  or  with* 
out  knowledge  of  the  bankruptcy,  were  valid  agaimt 
the  trustee.  No  doubt  that  case,  standing  alone 
would  be  an  authority  in  favour  of  the  plaintiffs,  but, 
it  had  been  held  by  Chitty,  J.,  in  In  re  New  Land 
Development  Association  and  Gray,  that  the  principle 
laid  down  in  Cohen  v.  Mitchell  did  not  apply  to 
real  estate,  and  although  the  Court  of  Appeal 
did  not  decide  the  point,  they  appeared  to 
support  Chitty,  J.'s,  view.  Moreover,  the  same  point 
came  before  Ctdtly,  J.,  in  Zn  re  Clayton  and  Bardatfs 
Contract,  43  W.  B.  549,  [1895]  2  Ch.  212,  where  the 
learned  judge  adhered  to  his  former  opinion,  and 
treated  the  point  as  having  been  approved  by  the 
Court  of  Appeal,  but  held  tiiat  Cohm  v.  Mitchdl  did 
apply  to  leaseholds.  In  re  New  Land  Development 
AssocicUion  and  Gray  had  been  followed  in  Bird  v. 
Philpott  l^y  Farwell,  J.,  who  considered  it  to  be 
binding  on  him.  Under  these  circumstances  his 
lordship  was  bound  to  hold  that  the  principle  laid 
down  in  Cohm  v.  MiMi^U  did  not  apply  to  freeholds« 
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and    acoordingly 
defendsnts. 

Solidtori, 
Tallack. 


judgment   wm   entered    for   the 


Maaon,  Son,  &  Go.;  Yeilding,  Piper,  & 


Chan.  Div. ) 
Baokley,  J.  / 


Feb.  21. 


In  re  Tblksobiptob  Syitoioatb  (Limited),  (a  ) 

Company— Winding  up  ^  Stay  of  proceedings— Dis- 
cretion  of  court— Application  of  bankruptcy  rule- 
Companies  Act,  1862  (25  &  26  Vict,  c.  89),  s.  89. 

In  exercising  Us  discreHonary  power  to  order  a  stay 
of  proceedings  in  a  winding  up,  the  court  {as  in  the 
analogous  case  of  rescinding  a  receiving  order  or  annull- 
ing an  adjudication  in  bankruptcy)  will  not  merely  regard 
the  wishes  of  the  creditors  and  shareholders,  but  will  cUso 
consider  whether  an  exercise  of  that  discretion  is  con- 
ducive  Of  detrimental  to  commercial  morality  and  the 
interests  of  the  public  at  large. 

The  Teleacriptpr  Syndicate  (Limited)  was  incor- 
porated in  April,  18^6. 

The  signatories  appointed  Messrs  B.  W.  Wallace, 
B.  Hoffman,  and  P.  JEoffman  directors. 

Shortly  after  incorporation  Mr.  Hayes  Fisher  and 
Sir  J,  Lawrence  became  directors;  Olande  Scott 
became  secretary  in  Jnlv,  1897. 

The  oompany  held  its  offices  on  lease  from  the 
Westminster  Trost  (limited). 

On  the  20th  of  February,  1902,  the  secretary 
reported  to  the  board  that  the  trust  had  applied  for 
the  rent  due,  and  was  instructed  to  try  to  arrauge  for 
the  acceptance  by  the  trust  of  debentures. 

On  the  1st  of  August,  1902.  the  secretary  reported 
that  the  trust  had  served  a  writ  for  rent  amotmting  to 
over  £350,  and  the  directors  present  (Messrs.  B.  W. 
Wallace  and  P.  Hoffman)  resolved  <<  to  let  the  matter 
take  its  course.'* 

On  the  7th  of  November,  1902,  the  trust  presented 
a  petition  for  winding  up  the  company,  and  on  the 
2dth  of  November  a  winding-up  order  was  made. 

On  the  27th  of  November  the  official  receiver  gave 
notice  to  the  directors  and  secretary  to  attend  him  on 
the  3rd  of  December  to  give  information  as  to  the 
company's  affairs,  and  on  the  following  day  he  called 
upon  the  same  persons  to  submit  a  statement  of 
affMrs. 

On  the  3rd  of  December  no  director  attended  or 
responded,  but  the  secretary  attended  and  gave  some 
information,  and  stated  that  the  directors  were  gomg 
to  apply  for  a  stajr  of  proceedings  in  the  winding  up. 
No  sta^  was  apphed  for,  and  on  the  17th  of  Decem- 
ber notice  was  sent  to  the  directors  and  secretary  to 
attend  on  the  19th. 

The  directors  failed  to  attend,  but  written  explana- 
tion of  this  failure  to  attend  was  received  from  two  of 
ahem.  Sir  J.  Lawrence  and  P.  Hoffman. 

Other  notices  to  attend  were  served  in  January. 
1903.  "^ 

This  was  an  appliofttion  by  the  secretary,  with  the 
consent  of  the  company's  creditors  and  a  majority  of 
the  shareholders,  for  a  stay  of  proceedings  in  the 
winding  up. 

Tue  court  has  power  under  section  89  of  the  Oom- 
I>anies  Act,  1862,  to  stay  proceedings  **  upon  proof  to 
the  satisfaction  of  the  court  that  iJl  proceed^gs  in 
relation  to  such  winding  up  ought  to  be  stayed." 

(a.)  Beported  by  L.  W.  Bybne,  Esq.,  Batrister- 
at-Law. 


The  official  receiver  stated  in  his  affidavit :  "  I  have 
no  information  as  to  the  terms  upon  which  the  daim 
of  the  petitioning  creditors  has  been  settled,  or  as  to 
the  terms  upon  which  the  other  creditors  of  the  com- 
pany have  consented  to  the  winding  up  being  stayed. 
It  appears  from  an  entry  in  the  above-named  com- 
pany's minute  book  which  was  produced  to  me  by 
the  said  COaude  Scott  that  some  of  the  directors 
received  large  blocks  of  fully  paid-up  shares  issued 
to  them  as  nominees  of  the  vendor  to  the  company, 
and  I  am  informed  by  the  said  0.  Scott  that  soma 
of  those  shares  were  transferred  by  wtfy  of  bonus  to 
subscribers  of  the  capital  of  the  company.  The  said 
C.  Scott  informed  me  that  he  was  unable  to  give  any 
information  as  to  the  promotion  and  formation  of 
the  oompany,  as  he  was  not  connected  with  the  oom- 
pany at  the  time 'when  it  was  formed,  but  was 
appomted  secretary  some  months  afterwards." 

J.  0.  Wood,  for  the  secretary,  supported  the  appli- 
cation. 

i?.  J,  Parker  opposed  on  behalf  of  the  official 
receiver. 

Bxxobxbt,  J.,  after  stating  the  facts,  said  that  when 
an  application  was  made  in  bankruptcy  to  rescind  a 
receiving  order  or  annul  an  adjudication  the  court 
refused  to  act  upon  the  mere  assent  of  creditors  in 
the  matter,  and  considered  not  only  whether  the  pro- 
posal made  was  for  their  benefit,  but  also  whether  it 
was  conducive  or  detrimental  to  commercial  morality 
and  the  interests  of  the  public  at  large.  Tne  mere  con- 
sent of  the  creditors  was  but  an  element  in  the  caae, 
and  it  was  an  idle  notion  that  the  court  was  bound 
by  such  consent :  see  per  Fry,  L.  J.,  in  In  re  Hester,  22 
Q  B.  D.  632,  37  W.  B.  Dig.  20.  The  court  had  to 
ezerdse  a  discretion ;  it  had  not  merely  to  regard  the 
interests  of  creditors  but  to  perform  a  duty  with 
regard  to  the  commercial  morality  of  the  country: 
In  re  Hester;  In  re  Flatau,  41  W.  B.  529,  ri893]  2 
Q.  B.  219;  Inre  Taylor,  49  W.  B.  610,  [1901 J 1  Q.  B. 
744.  Here  the  court  had  to  exercise  an  analogous 
jurisdiction,  and  it  was,  in  his  opinion,  undesirable  that 
the  court  should  asaume  a  dmarent  attitude  or  act 
upon  a  different  principle  in  the  bankruptcy  of  an 
individual  and  in  the  winding  up  of  a  company. 

In  this  case  his  lordship  stated  that  he  was  not 
satisfied  that  all  proceedings  in  the  winding  up 
should  be  stayed  by  the  mere  fact  tiiat  the  consent 
of  all  the  creators  and  a  large  majority  of  the  share- 
holdfrs  to  a  stay  had  been  obtained ;  he  was  entitled 
to  and  desired  to  have  further  information.  He 
should  order  the  application  to  stand  over  for  four 
weeks,  and  hoped  that  before  that  time  the  directors 
would  have  discharged  their  duty  under  the  Act  by 
furnishing  a  statement  of  affairs  and  enabling  the 
official  receiver  to  make  his  report. 

Solicitors,  Faithfull  &  Owen;  Solicitor  to  the  Board 
of  Trade. 


Chan.  Div. 
Buckley,  J. 


In  re  Badolipfb. 
YouNO   v.    Bbalb. 


Jan.  30. 


(a.) 


Will — Residuary  gift— Named  person — Lapse — Limited 
survivorship  dause— Revocation  of  gift  by  codicil^' 
Qift  to  person  by  wrong  name — Gonstrt^ion, 

A  testatrix  left  her  residuary  estate  to  four  named 

(a.)  Beported  by  Nsyillb  Tebbxttt,  Bsq.,  Barrister-* 
at^Law, 
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High  Ooxirt. 


In  bb  Badoliffb. 


HieH  Oowt. 


penans.  A,,  B,,  Q.,  and  !>.,  **(u  ienanU  in  cammon, 
and  if  only  one  of  them  shall  survive  me,  then  to  such  one 
dbeoluiely.**  By  a  codicil,  after  re/erring  to  the  death  of 
2>.,  the  tesMrix  revoked  w  hatever  interest  Z>.  had  in  her 
WiU.    A,,  B.f  and  0.  survived  tJte  testatrix. 

Hddf  tha^  the  gift  of  survivorship  was  intended  to  be 
general  and  not  confined  to  the  case  of  only  one  legaiee 
dying,  and  thai  in  any  event  the  revocation  clause  of  the 
codidl  must  he  construed  as  directing  the  residuary 
bequest  of  the  will  to  be  read  cm  if  D.  was  wtt  one  of  the 
residuary  legatees ;  and,  consequently,  thai  in  the  events 
thai  had  happened  D.*s  share  urns  not  undisposed  of,  but 
went  to  the  other  legatees 

Two  Of  the  residuary  legatees  were  described  as  **  Edith 
Beale,  daughter  of  B.  J.  Beale,**  and  "  Violet  Beale, 
daughter  of  E,  J,  BtaW  E.  J.  Beale  had  two  and 
only  two  daughters,  one  of  whom  ufos  named  Violet  Edith 
Beale,  the  other  h(td  different  first  names, 

Hdd,  thai  both  daughters  were  residuary  legatees. 

Orginatiaff  Bummons. 

Tiie  qu6i(£>n8  in  this  oaie  were  whetlier  a  lady 
wrongly  named,  but  otherwise  described,  ooold  take 
under  a  rendnary  beqnest  in  a  wUl ;  and  seoondly, 
whether  the  share  of  a  named  residaary  legatee  who 
died  in  the  lifetime  of  the  testatrix  lapsed,  or  whether 
it  went  over  to  the  other  resida%ry  legatees  either 
under  a  BarviTor4hip  clause  which  did  not  in  teron 
apply  to  the  event  which  had  happened,  or  in  oon- 
seouenoe  of  a  clause  of  revjoition  in  a  codicil. 

By  her  will,  dated  the  3rd  of  Ootobsr,  1896.  after 
appointing  certain  persons  executors,  ani  giving 
▼arioos  pecuniary  and  spedftc  legacies,  M.  J.  B  id- 
cliff  e  gave  as  follows :  "I  give  aU  my  real  and 
personal  estate  whatioever  and  wneresoever.  not  other- 
wise disposed  of  by  this  my  will,  or  any  codioil  hereto, 
subject  nevertheless  to  the  paymeat  of  my  jost  debts, 
and  of  my  funeral  ani  testamentary  expenses,  equally 
between  Biith  Be*le,  daaghter  o!  the  said  BlwArd 
John  Beale,  Violet  Beale,  another  daughter  of  the  said 
Bdward  John  Beale,  Edward  Tassel  Ta>lor,  and 
Eveline,  the  widow  of  my  late  brother-in-law,  Arihar 
Bold  Walwyn  Badoliffe,  share  and  share  alike,  as 
tenants  in  commop,  and  if  only  one  of  them  shall 
survive  me,  then  to  such  one  absolutely." 

By  a  codicil  to  the  ssid  will,  dated  the  16th  of 
December,  1901,  the  testatrix  declared  as  follows: 
'<  A.n  Adolphus  T.  H.  Baddiffe  and  Mrs.  Bvelioe  G.  S. 
Badcfiffe  have  predeceased  me.  I  revoke  whatsoever 
interest  they  h^  in  my  will  (late  made  in  1896)." 

Ho  other  part  of  ikhe  codicil  referred  to  the  residuary 
br  quest  in  the  will,  nor,  except  for  a  reference  to  a 
specific  gift  to  BCrs.  Eveline  Btddiffe,  to  any  of  the 
residnary  legatees. 

The  testatrix  died  in  ICay,  1902.  As  stated  in  the 
oodidl,  Mrs.  Eveline  Baddiffe  died  between  the  date 
of  the  will  and  of  the  oodidl.  The  other  residaary 
Isgatees  survived  the  testatrix. 

Bdward  John  Beale,  mentioned  in  the  will,  had  two 
daughters,  and  two  only,  named  respectively  Tookie 
Bthel  Child  Beale  and  Violet  Bdith  Child  Beale,  the 
former  of  whom  in  1899  married  W.  Howard. 

The  present  action  was  commenced  by  originating 
summons  taken  out  by  the  executors  of  the  will,  one 
of  wnom,  E.  T.  Taylor,  wai  one  of  the  residuary 
legatees,  against  the  two  daaghtesa  of  E.  J.  Beale, 
ana  agi^t  two  of  the  next-of-kin  (one  of  whom  was 
aUo  the  heir-at-law)  of  the  testatrix,  asking  for  a 
determination  of  the  following  questions : 

1.  Whether  each  or  either  of  the  def«ndants,  Violet 
Bdith  Child  Beale  and  Tookie  Ethel  Child  Howard, 
WM  aatttlsd  to  a  share  in  the  residuary  estate  of  the 
testatrix? 

a.  Whether  the  share  in  the  ledduary  estate  of  the 
t^ltatrix  to  which  Bveliiie  C.  L.  Baddiffe  would  have 


become  entitled  if  she  had  survived  the  testatrix, 
lapsed,  or  whether  the  residnsry  sift  in  the  will  took 
effect  as  if  she  had  not  been  namel  theiein  ? 

A.  J*  Allen,  for  the  executors. 

L.  Mossop,  for  the  next-of-kiB  and  heir-at-law.— 
On  the  ftr«t  question,  Mrs.  Howard  is  not  named  in  the 
will  at  all.  The  only  daughter  named  is  Violet 
Bdith.  Mrs.  Howard  cannot  therefore  take  as  a 
residuary  legatee. 

R.  J.  Parker,  for  Mils  Violet  Bade  aid  Mrs  Hansard, 
was  not  cilled  upon. 

BuoKLEY.  J.,  held  that  bath  the  daoghters  were 
residuary  legatees. 

IfoMop.— On  the  second  questian,  Mrs.  Bvelina 
Biddiffe  took  her  residuary  share  as  a  named  legatee. 
Upon  her  death,  therefore,  her  share  lapsed.  The  sur- 
vivorship dause  of  the  will  did  not  operate,  a«  it  only 
applied  to  the  case  oi  only  one  of  the  four  residuary 
legatees  surviviog  the  testatrix,  whereas  ia  laet  three 
of  them  survived  her.  The  ravooatioa  in  the  oo<lioil 
makes  wi  diffarence :  OressweU  v.  Cheslyn,  2Bien.  12Sj 
affirmed  by  the  House  of  Lords,  S  Bro.  P.  0.  246  ; 
Ramsay  Y.  Shelmerdine,  14  W.  B.  4^.  L.  B.  X  Bq.  129. 

He  also  referred  to  Shaw  v.  M'liahont  4  Dr.  ft  War. 
431. 

R.  J.  Parker.— lo.  tbe  eaies  oitod  the  legatee  aurvivad 
the  testator.  There  is  n')  case  where  the  shave  of  • 
residuary  legate)  who  had  died  before  the  oodietl  wtA 
whose  share  had  been  revoked  has  been  held  to  be 
undisposed  of.  The  survivorship  dause  in  the  will 
was  intended  to  have  a  general  effec^  and  the  revoe^ 
tion  iu  the  codicil  was  intended  to  strike  the  neme  ol 
Mrs.  Eveline  Bsdcliffe  out  of  the  will,  andooAiequenily 
for  both  reasons  the  surviving  logateea  take  the  mkxM 
of  the  residue. 


BuoKLiY,  J.— I  think  it  is  dear  f ram  the  oases  of 
Cress  well  v.  Cheslyn  and  Ramsay  v.  Shelmerdine  that 
where  the  testator  gives  by  will  a  share  of  residue  to 
a  person  by  name,  and  subsequently  revokes  the  gift 
by  a  codicil,  without  adding  any  further  words  of 
disposition,  the  court  will  hold  that  the  share  Vk 
unaisposed  of,  and  that  as  regards  it  there  is  ^ 
intestacy.  That  being  so,  the  question  e>ises  whether 
that  prindple  applies  nere,  or  whether  there  has  beei| 
a  gift  over  of  the  share  ol  Mrs.  Xveline  itaddiffe  to 
the  other  residuary  legatees,  they  having  survived  the 
testatrix.  There  are  four  legatees,  and  the  gift  over 
is  expressed  to  be  if  one  only  of  ttiem  survives  the 
testatrix.  In  fact  three  of  the  legatees  have  survived 
the  testatrix.  I  do  not,  however,  think  that  the  gift 
over  was  intended  to  be  confined  to  ttie  case  of  only 
one  surviving.  I  think  that  it  was  intended  to  apply 
generally,  and  that  the  testatrix  meant  to  give  the 
diares  to  the  legatees  as  tenants  in  common  with  the 
benefit  of  survivorship  between  them.  But  whether 
this  is  so  or  not,  the  oodidl  revokes  whatever  interest 
BCrs.  Evdine  Baddiffe  had  under  the  will.  I  must 
suppose  that  the  testatrix  knew  the  law,  and  thereloi^ 
knew  that  the  share  of  Mrs.  Bvdine  Baddiffe  had 
lapsed  and  was  undisposed  of,  and  that  she  did  a(»t 
make  the  revocation  in  the  oodidl  for  no  purpose  et 
all.  I  think  that  the  testatrix  meant  hy  that  revoca- 
tion that  the  redduary  bequest  was  to  be  real  a«  if 
the  name  d  BveUne  Baddiffe  was  struck  out ;  and  I 
hold,  consequentiy,  that  the  share  which  she  would 
have  taken  if  she  had  survived  the  testatrix  is  not 
undisposed  of,  but  goes  to  the  surviving  redduary 
legatees. 

SoUoitorB,  AUend!  Bon;  Bireham  S  €o.;  ChrmMis, 
^  Mossop,  <b  Bemey, 
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H.  C.     Iv  Ki  Sisson's  Ssttlucwt.— In  bs  B&JlCsiv's  Sbttlucbht.— Stilbs  v.  Eoolbbion.     H.  0. 


Ghao.  Div.      ) 


Dea  6. 


Swinlen  Eady, 

/n  re  Sissoir*s  Sbttlembnt. 
JOHBB  V.  Tbappbs.  (a.) 

TrtM^ — Title  deids—OertfficateB  of  registered  $tock — 
Custody* 

There  is  no  strict  rule  entitling  a  trasiee  as  a  matter  of 
legal  or  equitable  right  to  require  that  trust  documents^ 
consisting  of  title  deeds  and  certificates  of  registered  stock, 
shall  not  remain  in  the  physiccd  possession  of  either 
trustee,  and  shall  be  placed  in  a  bank  in  their  Joint 


Orig^ioatiog  sammons. 

This  was  an  applioation  by  one  of  the  tiusteee  of  a 
Mitlement  f  r  an  ordar  direoiioff  his  oo-trcutee  to 
oonoar  with  bim  in  placing  the  dcedf,  documents  of 
title,  and  seourities  relating  to  the  trast  in  a  box, 
aooessible  only  to  the  trustees  jointly,  the  box  to  be 
deposited  at  a  bank  approved  by  the  ooort. 

The  facts  were  as  follows:  The  documents  in 
question  consisted  of  cettificates  of  raUway  and  other 
stock  in  the  joint  names  of  the  trustees,  and  the  title 
deeds  of  a  freehold  hou^e.  They  had  been  for  many 
years  under  the  control  of  the  respondent.  Th^re 
were  no  securitfes  to  bearer.  The  position  of  the 
respondent  was  unimpeachable. 

Oatey,  for  the  applicant,  contended  that  a  trustee 
bad  a  stnct  light  to  have  joint  custody  of  the  trust 
securities. 

He  referred  to  Mendes  v.  Guedalla,  10  W.  B.  482, 
2  Jo.  &  H.  259 ;  Lewis  ▼.  Nobbs,  26  W.  B.  631.  8  Oh. 
B.  691 ;  Field  v.  Field,  42  W.  B.  346,  [1894]  1  Ch. 
426. 

*  Hewitt,  for  the  respondent 

Bwinj^Bii  Eadt,  J.,  after  stating  the  facts,  said : 
There  is  no  suggestion  that  the  documents  are  in  any 
jeopardy,  or  that  the  applicant  has  met  with  any 
obstruction  in  iaspeotiog  them,  or  that  the  trust 
estate  has  been  put  to  any  costs  for  inspection. 
On  the  contrary,  the  applicant  has  been  afforded 
every  facility  lor  inspecting  the  documents  without 
charge. 

But  the  appUoant  says  there  is  a  strict  rule 
entitling  him  as  a  matter  of  legal  or  equitable  right 
V>  have  the  documents  kept  in  a  box,  which  shall 
not  remain  in  the  physical  {KMsession  of  either 
trustee,  but  be  placed  at  a  bank  in  their  joint  names. 

I  am  of  opinion  that  the  applicant  has  no  such 
legal  or  equitable  right,  and  thftt  no  rule  hitherto 
established  requires  trust  documents,  consisting  of 
title  deeds  and  certificates  of  registered  stock,  to  be 
put  in  suoh  a  poiition  that  no  trustee  can  even  look 
at  them  without  the  prf  senoe  or  concurrence  of  his 
oo-trustees,  as  woi:^  be  the  case  if  they  were  placed 
at  a  bank  in  a  box  to  which  each  trustee  had  a 
difBarent  lock  and  key.  Suoh  a  rule  would  greatly 
impede  the  execution  of  trusts.  The  applicsnt's  case 
and  the  respondent's  opposition  are  based  simply  on 
their  striot  legal  or  equitable  rfghts.  The  applicant 
has  made  no  case  whatever  for  removing  the  docu- 
ments from  their  present  custody,  where  they  have 
remained  for  many  years  in  perfect  safetv,  and  where, 
so  far  as  I  can  see,  they  are  perfectly  safe. 

Under  these  circumstances  I  make  no  order  beyond 
gtviog  the  respondent  costs  out  of  capitaL 

Solicitors,  Hamlin,  Grammer,  A  Hamlin,  for  Oamlin 
A  WilliamSf  Bhyl;  Stow,  Preston,  <fc  LylUHton^  for 
J.  W.  A  T.  Eastham,  Olitheroe. 

(e.)  Beported  by  Paxtl  STBioxLA]!n>,  Esq.,  Barrister- 
at-Law. 


Chan.  Div.       \  ^      ^ 

SwinfenBady,J.]  ^^  •• 

In  re  BBAOKBV'g  SBITX.B1CBNT.  (a.) 

SeUled  land^Exchange  of  easements  -Settled  Land  4ct, 
1890  (53  <fc  64  Vict.  c.  69),  s.  6. 

An  exchange  of  easements,  apart  from  any  exchange  or 
partition  of  land,  is  authorized  by  the  Settled  LandAct^ 
1890,  s,  6. 

Originating  summons. 

In  this  case  the  equitable  life  tenant  of  an  estate, 
which  was  settled  in  truit  foe  sale,  applied  lor  leave 
to  grant  an  eaiement  over  the  settled  land  in 
exchange  for  an  easement  over  other  settled  land.     . 

The  Settled  Land  Act.  1890,  s.  $,  provides :  <'  On 
an  exchange  or  partition  any  easemeot,  right,  or 
privilege  of  anjr  xind  may  be  reserved  or  may  be 
granted  over  or  ia  relation  to  the  settled  li^nd  or  any 
part  thereof,  or  other  land  or  au  easement,  ri^ht,  or 
privilege  of  any  kind  may  be  given  or  taken  m  ex- 
change or  on  paitition  for  land  or  for  any  other 
easement,  right,  or  privilege  of  any  kind.*' 

Henry  FeUows,  for  the  life  tenant,  referred  to  the 
Settled  Land  Act,  1890,  s.  6;  the  Settled  Land  Act, 
1882  (45  &  46  Vict.  o.  38),  si.  3,  4,  6.  17,  21,  sub- 
section 8. 

Fhilbrick  and  Bowen  DavieSa  'or  the  trustees,  did 
not  oppose  the  appliostion. 

SwiNFBN  Eadt,  J.,  ia  giving  judgment,  said :  I 
tbink  it  is  dear  that  the  opeiMng  yrofijl^  *'  on  an  ex- 
change or  partition,*'  do  not  povein  the  whole 
section.  In  my  opinion,  the  section  should  be  read 
as  if  a  comma  preceded  the  words  ''  or  other  laud  *' : 
but  whether  it  precedes  or  follows  those  words,  I 
thiok  the  remaining  words  of  the  section  are  an 
independent  clause  authorising  an  exchange  of  ease- 
ments apart  from  any  exchange  or  partition  of  laud. 
I  give  leave  accordiogly. 

Splioitots,  Whitfield  <A  Harrison,  for  Humphr^St 
Hirst,  A  WhiUey,  Halifax;  Walker  df  Bom,  for 
F.  Walker  d  Son,  Halifax. 


K  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  >  Jan.  28. 

Wills  and  Channell,  J  J )      j 

Stilbs  v.  BoOLBBTOJr.  (6.) 

County  court — Jurisdiction — Power  of  judge  to  grant 
injunction  only— Judicature  Act,  W73  (36  <fc  37  Vict, 
e.  66),  s.  Sd—County  Courts  Act,  1888  (61  <&  62  Vict, 
e.  43),  s.  66. 

A  county  court  judge  7uu  jurisdiction  to  grant  an  in- 
junction where  no  damages  are  claimed,  provided  that  the 
claim  is  one  in  which  the  damages  would,  if  claimed, 
liave  been  under  £60. 

Appeal  for  his  Honour  Judge  Wilmot,  sittinji  at  the 
Mildenhall  Oounty  Oourt,  granting^  an  injunction 
restraining  the  defendant  from  oarrying  on  business 
as  a  dressmaker  for  the  period  of  ten  years  fcom  the 
18th  of  June,   1901.     The  agreement  betweien  tbe 

gaintiff  and  the  defendant  contained  a  clause  dxing 
e  damages  at  £40,  but  the  plaintiff  made  no  othm 
claim  than  that  for  an  in  j  auction. 


(a.)  Beported  by  PAm.  STBiOKLAin>,Bsq.,  Barriater- 

at-Law. 

((.)  Beported  hy  Alan  Hoog,  Esq.,  3arri4ter-<|t- 

Law. 
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High  Ooxjbt. 


STIL18  V.  EOOLBSTOK.— BANKBS  V.  JlRYIS. 


High  CtointT. 


For  the  defendant  it  wm  contended  that  the 
county  court  judge  had  no  power  to  grant  an  injunc- 
tion, ae  no  dAmages  were  claimed,  but  this  conten- 
tion was  oTOiTulea  by  the  judge,  who  granted  an 
injunction. 

The  defendant  appealed. 

The  power  of  the  coun^  court  to  grant  an  injunc- 
tion is  conferred  br  the  Judicature  Act,  1873,  ■•  89. 
That  section  is  as  follows :  '*  Every  inferior  court  which 
now  has  or  which  may  after  the  pasting  of  this  Act 
have  jurisdiction  in  equity  or  at  law  •  •  • 
shall  as  regards  all  cases  within  its  jurisdiction  for 
the  time  beiog  have  power  to  grant  •  •  •  such 
relief,  redress,  or  remedy  or  combination  of  remedies 
t  •  •  in  as  full  and  ample  a  measure  as  might 
and  ought  to  be  done  in  the  case,  by  a  High  Oourt  of 
Justice." 

Hon,  M,  M,  Macnagkterit  for  the  defendant. — ^The 
county  court  judge  had  no  jurisdiction  to  hearthiscase, 
as  the  cause  of  action,  not  being  for  a  sum  not 
exceeding  £60,  was  not  within  his  jurisdiction.  The 
County  Courts  Act  of  1888,  s«  56,  confines  the  juris- 
diction of  county  courts  to  personal  actions  where 
the  debt,  demand,  or  damM[e  daiiied  does  not 
exceed  £50,  and  as  the  plaintiff  claimed  no  damage, 
it  clearly  did  not  come  within  the  section. 

He  referred  to  CairnesB  v.  NeahiU,  7  H  &  N.  778, 
10  W.  B.  C.  L.  Dig.  22;  MarUn  y.  Banniiter,  28 
W.  B.  143,  4  Q.  B.  D.  491 ;  and  General  Accident 
Assurance  Corporation  v.  NoeL  50  W.  B.  381,  [1902] 
1  KB.  377. 

M.  Talhot  {A.  H.  Poyser  with  him),  for  the 
plaintiff,  was  not  called  upon. 

Lord  Alyebstoitb,  L.C.J.— This  is  a  point  which 
apparently  has  not  received  judicial  decision.  I  think 
if  Mr.  Maonaghten  had  made  good  his  point  that 
there  was  no  jurisdiction  to  nave  ent^tained  a 
breach  of  this  agreement  in  the  county  court  we 
would  be  ri^ht  in  say  ins  there  was  no  jurisdiction  to 
grant  an  injunction.  If  parties  have  so  bound  them- 
selves  that  in  the  event  of  a  breach  the  damages 
claimed  must  of  necessity  be  in  excess  of  county 
court .  jurisdiction,  then  tiie  case  cannot  be  brought 
within  the  jurisdiction  merely  because  no  damages  are 
claimed.  But  if  the  terms  of  the  agreement  are  such 
that  an  action  fat  br«aoh  could  be  brought  in  tiie  county 
court,  then  I  think  Martin  ▼.  Bannister  clearly  shows 
that  an  injunction  can  also  be  granted  in  the  county 
court.  In  this  case  the  damages  were  fixed  by  the 
parties  themselves  at  an  amount  within  the  limit  of  the 
county  court  jurisdiction ;  the  remedy  by  injunction 
is  merelv  ancillary  to  the  remedy  by  way  of  damages. 
I  therefore  think  the  county  oourt  judge  was  right, 
and  this  appeal  must  be  dismissed. 

Wills,  J.— I  agree.  The  County  Courts  Act,  1888, 
came  a  long  way  after  the  Act  of  1873,  which  gave  to 
county  courts  all  the  remedies  that  the  High  Court 
.  has.  I  think  it  impossible  to  say  that  cases  where  an 
injunction  only  is  asked  for  were  intended  to  be 
excluded. 

In  caies  in  which  if  damages  had  been  claimed 
judgmi^nt  must  have  been  given  for  a  sum  not  exceed- 
ing £50, 1  think  it  is  clear  a  county  oourt  has  juris- 
diction to  entertain  a  claim  for  an  injunction  only. 

Channxll,  J.— lagree.  This  is  obviously  a  personal 
action,  and  it  is  alio  one  in  which  there  is  no  daim  for 
a  debt,  demand,  or  damages  exceeding  £50.  I  should 
not  like  to  sav  that  all  personal  actions  in  which  no 
damages  are  claimed  comd  be  brought  in  the  county 
court,  but  where  the  parties  have  themselves  assessed 
the  damages  at  less  than  £50,  it  is  clear  the  county 
court  has  jurisdiction  although  no  damages  are  in 
fact  daimed. 


Wills,  J.— I  wish  to  add  that  I  quite  accept  tibe 
limitation  expressed  by  my  brother  ChanneU, 

Appeal  dismissed, 

Sulicitors  for  plaintiff.  Edgar  Robins  A  Olark,  for 
Salmon  A  Co,,  Bury  St,  Bdmunds. 

Solicitors  for  defendant,  Bridges,  Sawtell,  &  Co.^ 
Bendall  &  Son,  Bury  St.  Bdmunds. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J..  and  [  Jan.  28. 

Wills  and  Channell,  JJ.)      J 

Bankes  v.  Jeryis.  (a.) 

Practice— Trustee —Claim— Plaintiff  suing  as  trustee — 
Unliquidated  debt—Bight  of  set  off—Judicaiure  Ac^ 
1873  (36  &  37  Vict.  c.  66),  a.  24  (2)  {3)-7?  8.  r., 
1883,  ord.  19,  r.  3. 

Where  a  plaintiff  sues  as  trustee  all  defences  which 
could  be  raised  c^ainst  the  person  on  whose  behalf  Tie  is 
suing  can  be  setoff  by  may  of  defence  by  the  defendant  to 
tJie  extent  of  the  daim. 

Appeal  from  his  Honour  Judge  Martineau,  sitting 
at  the  Hastiogs  County  Court,  giving  judgment  for 
the  phdnt  ff  for  £50,  and  dismissing  a  counterclaim  by 
the  defendant  for  £51  12s.  6d. 

It  appeared  from  the  statement  of  counsel  that  the 
plaintiff  had  purchased  a  share  in  the  defendaats' 
buBiness,  that  of  a  veterinary  surgeon,  for  her  ton. 

The  business  was  carried  on  in  Battle,  at  premises 
acquired  in  connection  with  the  business  from  the 
defendant  by  (lie  plaintiff's  son. 

In  1901  the  plaintiff's  son  left  for  New  Zealand,  and 
left  a  letter  authorizing  his  mother  to  sell  his  share  of 
the  business.  The  plaintiff  accordingly  on  the  18th 
of  May,  1901,  sold  to  the  defenduit  the  son's 
share  of  the  business  for  the  sum  of  £100.  The 
defendant  paid  one-hslf  of  the  sum  agreed  upon, 
but  refused  to  pay  the  other  half,  and  at  the 
trial  he  set  up  as  a  defence  (by  way  of  counter- 
claim) that  he  had  become  liable  to  the  landlord 
for  a  sum  of  £51  12b.  6d.  for  rent  and  reptirs. 
It  was  admitted  at  the  trial  that  the  son  was  Uable 
to  indemnify  the  defendant  in  respc»t  of  this  sam, 
and  that  if  the  son  had  been  the  plaintiff  this  would 
have  been  a  good  defence  to  the  action. 

The  county  court  judge  gave  judgment  for  the 
plaintiff  on  the  flrround  that,  though  the  plaintiff  was 
a  trustee  on  behiaf  of  her  son,  and  would  be  obliged  to 
account  to  him  for  any  amount  received  in  thii  action, 
yet  this  defence  was  not  one  which  could  be  set  np 
against  her  suing  as  a  trustee. 

By  the  Judicature  Act,  1873,  s.  24  (2),  it  is  provided 
as  follows :  **  If  any  defendant  claims  to  be  entitled 
to  any  equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground  against  any  deed,  instrument,  or 
contract  •  .  •  or  alleges  any  ground  of  equitable 
defence  to  any  claim  of  the  fuaintiff  or  petitioner 
...  the  said  courts  respectively  and  every  judge 
thereof  shall  itive  to  every  equitable  estate  or  right  or 

ground  of  rdief  so  claimed,  and  to  every  equitable 
efence  so  alleged,  such  and  the  same  Effect  by  way 
of  defence  against  the  daim  of  such  plaintiff  or 
petitioner  as  the  court  of  Chancery  ought  to  have 
given  if  the  same  or  the  like  matters  had  been  relied 
upon  by  way  of  defence  in  any  suit  or  proceeding 
instituted  in  that  court  for  the  seme  or  any  like 
purpose  before  the  paSsiog  of  this  Act.'' 

(a.)  Beported  by  Alav  Hooo,  Esq.,  Barrister-at- 
Law. 
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High  Ooitbt. 


Baitxxs  v.  Jkbyis. 


High  Oottbt. 


Ord.  19,  r.  3,  of  the  B.  8. 0.  piOYides :  "  A  defencUuQt 
in  aa  action  may  set  off  or  set  np  by  way  of  oonnter- 
daim  against  Uie  claim  of  the  plaintiff  any  right  or 
claim  whether  inch  set  off  or  coanterdaim  soaad  in 
damages  or  not,  and  such  set-off  or  comiterdaim 
shall  haye  the  same  effect  as  a  cross-action  so  as  to 
enable  the  court  to  pronomice  a  final  judgment  in  the 
aame  action,  both  on  the  original  and  on  the  cross- 
daim.'' 

T?wm  Drury^  for  the  defendant,— The  county  court 
jndge  was  wrons  in  holding  that  the  defendant  could 
not  set  up  this  defence  to  the  extent  of  the  oonnter- 
olaim.  The  plaintiff  is  a  tmstee  and  would  be  bound 
to  account  to  her  son  for  any  sum  received  by  her 
under  this  action.  If  it  were  an  equitaUe  assig^Dunent 
for  value,  I  could  have  used  this  defence,  and  a 
bare  trustee  cannot  be  in  a  better  position  than  an 
assignee  for  value. 

He  dted  the  following  authorities:  Mers'y 
BUamahip  Co.  v.  ShuUlewwih,  32  W.  B  245,  11 
a  B.  D.  631 ;  Young  v.  Kxtchin,  26  W.  B.  403,  3 
Ex.  D.  127 :  WestacffU  v.  Sevan,  39  W.  B.  363,  [1891] 
1  a  B.  774;  atumre  v.  CampMly  40  W.  B.  101, 
[1892]  1  a  B.  314. 

E.  E,  Humphreys,  for  the  plaintiff.-- This  is  an 
unliquidated  counter-claim  by  the  defendant,  and  he 
cannot  set  up  this  as  a  good  answer  to  the  plaintiff's 
daim  under  the  agreement.  The  son  may  have  a  good 
answer  to  the  defendant's  couuter-dlaim  A  couater- 
olaim  muit  be  agsinst  the  plaintiff  in  the  same 
capacity  in  which  he  sues. 

He  cited  MacdonaLd  v.  Carrtngton,  27  W.  B.  153,  4 
a  p.  D.  28. 

Lord  Alybbstostb,  L.C.  J. — I  should  have  said  that 
this  point  was  covered  by  authority,  but  it  now 
appears  there  is  no  case  directly  in  point  The  county 
court  judge  has  here  found  that  the  mother  has  acted 
as  agent  for  the  son,  and  must  account  to  him  for 
any  amount  received  by  her  under  the  agreement  with 
the  deft  ndant  It  is  also  not  disputed  that  the  defendant 
baoame  liable  to  the  landlord  for  rent  and  dilapida- 
tions for  the  sum  of  £51  129.  6d.,  and  that  the 
defendant  could  have  recovered  that  sum  against  the 
plsintiff'sson. 

The  question  is  whether  where  ap  action  is  brought 
by  a  trustee  on  behalf  of  another  person,  and  the 
defendant  has  a  counterdaim  against  the  person  on 
whoee  behalf  the  action  is  brought,  he  (the  defendant) 
csn  counterclaim  against  the  plaintiff  in  the  same 
way  that  he  can  set  off  a  liquidated  debt  against  the 
pimclpal  of  the  plaintiff  It  seems  to  me  that  that 
pomt  is  covered  l^  authority,  and  that  it  was  intended 
by  the  Judicature  Act  that  that  defence  should  be 
open  to  the  defendant  in  such  cases.  Sub-section  2 
of  section  24  of  the  Judicature  Act,  1873,  provides 
that  where  a  defendant  daims  to  be  entitled  to  any 
lelief  upon  anj  equitable  ground,  or  alleges  any 
ground  of  eqmtaUe  defence  to  any  daim  of  the 
plaintiff,  the  courts  shall  give  to  every  equitable  right 
or  ground  of  rdief  so  claimed,  and  to  every  eqoitable 
defence  so  alleged,  such  and  the  same  effect  by  way 
of  defence  agamst  the  daim  of  the  plaintiff  as  the 
Gout  of  Olianoery  ought  to  have  given  if  the  same  or 
the  like  matters  had  been  relied  on  by  way  of  defence 
in  anv  suit  instituted  in  that  court  for  the  same  or 
the  like  purpose  before  the  passing  of  the  Act 
Then  1^  sub-section  3  the  courts  are  to  have  power  to 
grant  to  any  defendant  in  respect  of  any  equitable 
^te  or  riffht  or  other  matter  of  eouit^  all  such 
itlief  againrt  any  plaintiff  as  sudi  defendant  shall  have 
(>oper&  claimed  by  bis  pleading,  and  as  the  ooutts 
ni^it  have  granted  in  any  .suit  instituted  for  that 


purpose  by  the  same  defendant  against  the  same 
plaintiff.  And  ord.  19,  r.  3,  says  that  a  defendant 
in  an  action  may  set  off  or  set  up  by  way 
of  counterclaim  against  the  claims  of  the  plaintiff 
any  right  or  cGdm  whether  sudi  set  off  or 
couoterdaim  sound  in  damages  or  not,  and  such 
set  off  or  counterclaim  shall  have  the  same  effect  as  a 
cross- action  so  as  to  enable  the  court  to  pronounce  a 
final  judgment  in  the  same  aotion  both  on  the  original 
and  on  the  crosi-daim.  Now  if  this  had  bMu  a 
daim  by  the  defendant  for  the  amount  due  to 
him  there  would  have  been  a  right  of  set  off  in 
respect  of  the  £50  balance  of  the  purchase-money  due 
under  the  agreement.  I  think  that  the  cases  of  Jeffs  v. 
Day,  L.  B.  1  Q.  B.  372,  and  Agra  and  Masterman*s  Bank 
V.  Leighton,  L.  B.  2  Ex.  56, 15  W.  B.  G.  L  Dig.  17,  are 
authorities  to  show  that  in  an  action  by  the  truetee 
the  defendant  can  set  up  against  the  trustee  the 
debt  due  from  the  cestui  que  trust,  and  that  it  would 
have  been  a  good  equitable  defence  to  show  that 
the  action  was  brought  by  the  plaintiff  as  trustee 
for  a  third  person,  and  that  against  that  third 
person  there  was  a  set  off  or  an  equitable  defence 
which  would  make  it  wrone  for  the  trustee  to 
brirg  the  action  on  behalf  <n  the  cestui  que  trust 
I  cannot  think  that  the  plaintiff  can  be  in  a  stronger 
position  than  an  assignee  for  value  suing  in  his  own 
name  against  whom  such  right  of  set  off  or  equitable 
defence  could  be  set  up.  Here  the  judge  has  found 
as  a  fact  that  the  defendant  was  entitled  to  the  snm 
of  £51  from  the  son,  and  I  therefore  think  that 
judgment  ought  to  have  been  given  for  the  defendant 
on  tne  ground  that  he  had  an  equitable  daim  which 
was  a  good  counter-daim  against  the  person  on 
whose  bdhalf  the  action  is  brought ;  and  that  this 
appeal  must  be  allowed.  I  may  add  tha^  though 
there  is  no  authority  directly  in  point,  this  matter 
has  been  frequently  dedded  in  chambers. 

Wills,  J.— I  aRree.  I  confess  I  have  some 
difficulty  in  seeing  now  the  plaintiff  was  entitled  to 
sue  in  this  action,  but,  admitting  she  could  rightly 
bring  this  suit,  I  cannot  see  how  a^iy  person  by 
suing  as  trustee  can  have  superior  rights  than  the 
person  on  whose  behalf  he  is  sniog.  If  this  lady 
had  the  right  to  sue  ss  trustee,  it  must  be  subject 
to  all  rights  which  could  have  been  set  up  against 
her  son's  daim.  Now  thfre  is  an  admitted  claim 
against  the  son  for  £51  12i.  6d.,  and  I  caimot  see 
any  reason  or  justice  which  prevents  the  defendant 
setting  up  a  defence  which  would  have  been  a  good 
defence  against  the  son  if  he  had  been  suing. 

Orakkell,  J. — I  agree.  I  think  the  counter- 
claim ought  to  have  b^n  allowed  as  a  set  off,  not 
to  the  extent  of  £51,  but  to  the  extent  of  the 
plaintiff's  claim.  Before  the  Judicature  Act  it  could  . 
have  been  set  off  against  the  plaintiff's  diiim,  as  she 
was  suing  as  a  trustee,  and  the  case  of  Agra  and 
Masterman*s  Bank  shows  that  a  liquidatad  amount 
due  from  the  person  on  behalf  of  whom  the  plaintiff 
sues  can  be  set  up  by  way  of  equitable  defence  to 
the  plaintiff's  daim. 

The  effeot  of  the  Judicature  Act  and  the  rules 
framed  under  that  Act,  is  that  unliquidated  charges 
are  put  on  the  same  footing  as  liquidated;  and  this 
amount  may  accordingly  be  set  oil,  notgrithstanding 
that  it  is  unliquidated. 

Appeal  aUowed;  leave  to  appeal  granted, 

Solidtors  for  the  plaintiff,  Kingsford,  Dormant  &  Co., 
for  W.  CruUenden,  Hastings. 

Sdidtom  for  the  defendant,  AUree,  Johnson,  & 
Ward,  for  C.  Sheppard,  Battle. 
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WntBAL  DiBTBiOT  CoxmotL  V.  Carter. 


High  Ck>VRt-. 


K  B.  DiT.  ) 

(Lord  Alventone,  L.O.J.,  and  4  Jan.  16. 

Wills  and  OhaiineU,  JJ.)     ) 

WiRRAL  District  CtouNOiL  v.  Carter,  (a.) 

Local  govemmeni^PriveOe  street  works-- Recovery  of 
expenses  by  urban  authority— Notice  of  provisional 
apportionment— Public  Health  Act,  1876  (38  <fe  39 
Vid.  c.  66),  ss.  160,  267— PriVaifl  Street  Works  Act, 
1892  (56  <fe  66  Vict  c.  67),  ss.  7,  12. 

An  owner  whose  premises  are  sought  to  be  charged 
under  the  FrivaU  Street  Works  Act,  1892,  is  entitled  to 
have  service  of  the  notice  of  the  provisional  apportionment^ 
and  proof  that  the  owner  Jms  been  serve  i  is  a  condition 
precedent  to  the  recovery  against  him  by  the  loccd 
authority  of  his  share  of  the  expenses  incurred  under  the 
Act, 

This  was  an  appeal  by  the  plaintiff  connoU  agviast 
the  decision  of  the  onnty  court  jadee  holding  that 
the  defendant.  Carter,  was  not  liable  to  pay  the 
proportion  of  Cf  rfcain  works  which  had  been  execated 
^  the  plaintiffd  to  a  street  called  Qaarry-road, 
Hsewall,  on  which  a  quarry  belonging  to  tiie 
defendant  abuts. 

The  facto  of  the  case  are  as  foUows :  In  Febraury, 
1900,  the  plaintiffs  resolred  to  do  certain  private 
strtet  works  in  Qaarry-road,  the  Private  Street 
Works  Act,  1692.  having  been  in  force  in  the  district 
slnoe  1896-,  and  Ihey  accordingly  took  the  necessary 
steps  nnder  that  Act  to  settle  the  provisional 
wportiooment.  The  resolution  approving  the  pro- 
nsionai  order  was  sent  to  the  Heawdll  Qoarry  Co., 
D.  Bobinson,  Manager,  but  no  such  copy  was  served 
on  the  defendant,  not  had  he  any  notice  of  the 
provisional  ^portionment.  Some  objections  were 
taken  to  the  provisional  apportionment  by  certain  of 
the  frontagets,  but  no  objection  was  taken  by  the 
defendant  or  by  anyone  as  the  owner  of  the  quarry. 

The  final  apportionment  was  made  on  the  16  th  of 
April,  1901,  and  the  notice  was  served  in  the  same 
way  on  the  Heswall  Quarry  Co.  (Limited),  D.  Bobin- 
soo,  Manager.  Shortly  afterwards  tiie  plaintiff 
council  discovered  tbat  the  defendant  was  in  fact  the 
owner  of  the  quarry.  Oa  the  3rd  of  April  the  plain- 
tiffs* surveyor  amended  the  final  apportionment  by 
striking  out  the  notice  already  served  and  substi- 
tuting the  defeodant's  name  as  owner. 

It  appeared  that  David  Bobinson,  who  was  the 
defendant's  nnde,  had  formerly  traded  as  the  Heswall 
Quar^Co.,  and  had  leas  d  the  property  from  the 
defendant  np  tfll  the  end  of  1899. 

The  connty  court  judge  gave  judgment  for  the 
defendant,  holding  that  service,  of  the  provisional 
apportionment  was  a  condition  precedent  to  the  right 
of  the  local  authority  to  reover,  and  there  was  no 
■uflGLcient  evidence  that  the  defendant  was  the  reputed 
owner. 

The  Private  Street  Works  Act,  1892,  contains  no 
special  directions  as  to  service,  and  notiesa  have  to 
be  served  in  accordance  with  section  267  of  the 
Public  Health  Act. 

That  section  provides  as  foUows :  **  Notices,  orders, 
and  any  other  dbonments  required  or  authorized  to  be 
served  nnder  this  Act  maybe  served  by  delivering  the 
*  same  to  or  at  the  residence  of  the  person  to  whom 
they  are  respectively  addressed  .  .  •  they  may 
also  be  served  by  post  or  by  a  prepaid  letter  .  .  . 
in  proving  such  notice  it  shall  be  sufficient  to  prove 
that  the  notice^  order,  or  other  document  tras 
properly  addressed  end  pnt  into   the   post.     Any 

(a.)  Heported  by  Alav  Hoao,  Esq.,  Barrister- 
at-Law. 


notice  by  this  Act  required  to  be  given  to  the 
owner  or  occupier  of  any  premises  may  be  adiraved 
by  the  description  'owner'  or  *  occupier'  of  the 
premises  (naming  them)  in  respect  of  wh'ch  the 
notices  is  given  without  further  description." 

Macmorran,  K,G.^  and  NdLdrett,  for  the  appellants.— 
The  county  court  judge  was  wroog  in  holding  that 
serrice  of  the  provisional  apportionment  wis  a  ooadi- 
tion  precedent.  The  defeadant  did  not  take  any  of 
the  objectioas  to  the  fioal  apportionment  under  sec- 
tion 12  (2),  and  he  is  now  prednded  by  section  8  (2) 
from  raising  any  objection  whatever. 

Oarver,  K.C,  and  Bigby  Swift,  forthe  defeadant.—^ 
The  owner  of  premises  proposed  to  be  charged  under 
the  Act  of  1892  is  jmt  as  maoh  entided  to  notice  as 
an  owner  who  was  charge  i  under  the  Public  Health 
Act,  1875.  It  has  baen  deciifd  that  under  that  Act 
service  is  a  condition  precedent.  Tha  grounds  on 
which  the  owner  is  entitled  to  object  under  section 
7  of  the  Act  of  1892  are  far  wider  than  those  under 
section  12  (2). 

They  cited  Jarrow  Local  Board  v.  Kennedy^  19 
W.  B.  275,  L.  B.  6  Q.  B.  128  ;  Farnmouth  Loeal  Board 
V.  Gompton,  34  W.  B.  338 ;  and  Wallsend  Local  Board 
V.  Murphy,  61  L.  T.Bep.  777,  38  W.  B.  Dig,  120. 

Naldrett,  in  r^ply. — There  is  a  f  uudameutal  distino- 
tion  between  the  Act  of  1875  and  the  Act  of  1892,  as 
nnder  the  former  Act  the  owner  had  the  right  to  do 
work  himself. 

Lord  ALYERSTOinB,  L.O.  J. — ^I  confess  I  should  have 
been  glad  to  have  decided  this  case  in  favour  of  the 
appellants,  as  in  my  opinion  this  is  a  teohnioil 
objection  without  any  merits,  and  that  the  persons 
who  are  representing  the  property  abutting  on  the 
road  did  in  effect  have  notice,  but  have  avaUed  them- 
selves of  this  mistake  in  the  directim  to  get  out  of 
their  responsibility.  However,  we  must  constrne  the 
Act  as  it  stands.  Before  the  Act  of  1892,  whioh  it  aa 
adoptive  Act,  was  passed,  where  work  was  done  nnder 
section  150  of  the  Public  Health  Act,  1895,  it  was  held 
that  absence  of  service  upon  an  owner  of  land 
abutting  upon  the  roid  prevents  the  apportionment 
of  the  sum  charged  for  making  it  up  being  charged 
upon  that  owner,  and  that  service  upon  a  previous 
owner  will  not  do.  In  my  opinion  the  principle  of 
those  decisions  apply  to  this  case.  The  Private  Street 
Works  Act,  1892,  gives  some  important  privileges  to 
the  persons  who  are  proposed  to  be  charged.  They 
can  raise  new  objections,  and  thev  can  also  raise 
objections  which  could  only  have  been  raised  at  a 
later  stage.  Under  thvse  circumstances  it  seems  to  me 
that  effective  service  is  just  as  necessary,  if  not  mors 
so,  than  it  is  in  the  case  of  proceedings  nnder 
section  150  of  the  PubUc  Health  Act,  1875.  ButH 
is  said  that  there  is  a  fundamental  distinotbn  between 
the  two  sections,  inasmuch  as  under  the  Act  of  1876 
the  owner  had  the  right  to  do  the  work  himsslL 
But  it  has  been  painted  out  on  behalf  of  the  defsn- 
dant  that  this  was  an  option  of  which  the  owners 
never  availed  themselves.  They  never  in  fact  did  do 
the  wotk.  Therefore,  as  I  have  said,  notice  is  just  as 
necessary  nnder  the  Act  of  1892  as  nnder  the 
original  Act  of  1875. 

The  third  section  of  section  6  of  the  Act  of  1892 
contains  provisions  as  to  service  of  copies  *'on  the 
owners  of  premises  shown  as  liable  to  be  charged  in  the 
provisional  apportionment  within  seven  days  after  the 
dateoftheflrst  publication."  And  thtae  are  liberal  pro- 
visions under  Uie  Act  of  1875  which  show  there  M 
means  of  effecting  substituted  service  where  theowMr 
is  not  known.  Then  it  is  said  that  the  want  of 
(^notice  of  the  provisional  apportfonaMiit  is  cored  hg 
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WntBAL  DisraioT  Oowctl  v.  Oabtxb.— <<  Thb  Alma." 


HX0H  OOJtWt. 


Motion  12  of  th«  Aet  of  1892.  Bat,  m  was  pointed 
ont  by  my  brother  WillB»  the  rights  gi^en  under  section 
12  iM  totally  different  from  the  rights  ciyen  to  the 
owner  nndor  section  7.  Aooordingly  it  oanoot  be 
Mid  that  the  defendant  has  had  the  opportaaity  to 
make  the  objections  he  had  a  right  to  makd  nndw 
aeotton  7  to  the  proviiional  apporti  mment  if  he  had 
notice  of  it  For  these  reaions  I  have  come  to  the 
oomlnsion  that  notice  of  the  proYtdonal  apportion- 
ment is  a  necessary  eonditicm  to  the  liability  of  the 
owner,  and  that  this  appeal  mast  be  dismifsed. 

Wills,  J.— I  agree  with  my  lord  that  it  2s  indis- 
pensable that  the  owner  should  be  duly  served  with 
notice  of  these  proceediogs.  The  owner  is  here  given 
rights  under  section  7,  and  if  he  neglect*  to  take  the 
necessary  steps  he  is  afterwards  precluded  from 
making  objections.  Section  12  cosfinns  that  viev, 
for  it  provides  that  after  theprovisional  apportionment 
has  been  fixed  the  owner  may  only  object  to  the  final 
apportionment  on  the  ground  that  the  aotaal 
expenses  have  been  exceeds,  or  that  the  fia«l  appor- 
tionment has  not  been  made  in  accordance  with 
this  section,  or  that  there  has  be^n  au  unreasonable 
departure  from  the  specification.  That  shows  ttiat  the 
real  rights  of  the  owner  are  under  section  7. 

Ohahitsll,  J. — ^I  agree,  but  not  'without  difficolty, 
for  I  am  of  opinion  that  if  the  local  authority  had 
framed  their  fkotioe  somewhat  differently  it  would 
certainly  have  been  a  good  service  on  the  defendant. 
The  objection  that  the  provision  does  not  contain  the 
correct  name  is  not  of  itself  good,  for  section  6  refers 
to  the  schedule  of  this  Act,  and  the  fourth  clause 
of  Part  I.  of  the  schedule  refers  to  reputed  owners. 
Notwithstanding  the  finding  of  the  oouuty  court 
fudge  that  the  defendant  was  n  it  the  reputed  owner, 
£  hardly  think  h^  construed  the  Act  as  it  was  intended 
to  be  oonitmed.  t  think  reputed  owner  means  some- 
one reasonably  beUeved  by  the  local  authority  to  be 
the  owner ;  someone  with  whom  as  owner  they  have  hud 
Moeot  dealings  is  certainly  areputed  o  wner.  Section  267 
of  the  Public  Health  Act,  1875,  provides  that  *'  any 
vottoe  required  to  be  giv<*n  to  the  owner  or  occupier 
of  any  premises  may  1^  addressed  by  the  description 
of  the  owner  or  oocnpier  of  tbe  premises  (naming 
them)  in  respect  of  which  the  notice  is  given  without 
fnrttifr  name  or  description."  It  seems  t)  me  there 
is  no  diftsrence  between  the  old  Act  under  which  the 
service  on  the  owner  by  name  was  not  a  condition 
meoedent  and  this  new  one  as  to  reaionable  service. 
u  the  service  which  has  been  effected  here  would  have 
been  a  good  lervice  under  the  old  Act,  it  is  diffioult  to 
see  why  it  should  not  be  good  under  the  new  Act; 
but  as  the  coanty  court  jod^e  has  held  that  under  the 
new  Act  notice  of  the  oro visional  apportionm%nt  is  a 
oondition  precedent,  I  agree  the  appeal  should  be 


Solicitors  for  the  plaintiff^,  Cunliffei  &  Davenport. 

Sdlioitors  for  the  defendant,  Th(mp8on^  Hughes,  d 
Mathidony  Birkenhead. 


Prob.  Div.  &  Adm.  Div.  )  »  ^   - « 

Admiralty.  }  ^^'  ^'• 

"  Thb  Alma."  (a.) 

Ship — Admiralty — Limitation  of  liability —Claime  for 
lose  of  life  and  lose  of  property — Lori  CampheWe 
Act  (9  &  10  Vict.  c.  93),  a.  3-Merchant  Shipping 
Act,  1894  (67  &  68  Vict.  c.  60),  a.  604. 

The  usual  advertisement  calling  on  all  persons  w7to 
had  claims  in  respect  of  loss  of  life  or  property  to  make 
them  within  a  certain  time  was  issued  under  section  604 
of  the  Merchant  Shipping  Act,  1894,  with  an  intimation 
that  if  the  claimants  faiUd  to  do  so  in  time  they  would 
"be  excluded  from  sharing  in  the  fund  paid  into  court. 
The  claims  tivtered  in  respect  of  loss  of  property  exceeded 
the  amount  paid  in  under  the  statuUiry  liability  of  £8 
per  ton  ;  buit  only  six  out  of  a  possible  eleven  claims  in 
respect  of  loss  of  life  were  made  within  the  time  limit  on 
the  fund  paid  in  under  the  statutory  liability  of  £7  per 
ton. 

The  Court  held^  that  inasmiAch  as  a  time  limit  had 
been  fixed  for  entering  claims,  the  unappropriated  balance 
of  the  life  fund  mfist  be  paid  back  to  the  plaintiffs  in  the 
limitation  suit,  notwithstanding  that  all  possible  life 
claims  had  not  been  entered,  and  that  although  the  year 
had  not  lapsed  within  which,  under  section  S  of  Lord 
OampbdPs  Act,  an  action  in  respect  of  such  a  daim 
could  be  commenced. 


On  the  Ut  of  April,  1902,  The  Alma,  a  vessel  of 
1,146  tons  gross,  and  belonging  to  the  L  ndon  and 
Si;utti- Western  Biilway  Co.,  while  on  a  passage  from 
Southampton  to  Havre,  collided  with  and  saok  The 
Cambrian  Princess,  a  sailing  vesstl  of  1,394  tons 
grois,  nhe  being  oa  a  voyage  from  Lobos  de  Afnera 
to  Antwerp  with  a  cargo  of  ^uauo. 

Bl^ven  of  the  crew,  including  two  apprentices,  of 
The  Camhrian  Princess  were  drowned  in  consequence  of 
tbe  disaster. 

0 1  the  following  day  the  owners  of  The  Cambrian 
Princess  instituted  an  action  in  the  district  registry  at 
Liverpool,  and  the  railway  company  appeared  as 
defrudaDts  and  admitted  their  liabUiiy. 

On  the  24th  of  April  the  railway  company,  as 
owners  of  The  Alma,  commenced  prooeedmgs  in  this 
court  t>  limit  their  liability  against  the  owners 
of  The  Cambrian  Princess  and  against  all  persons 
claiming  in  respect  of  the  less  of  the  ship 
or  in  respfot  of  damages  or  loss  to  goods  or 
merchandiKd  on  board  the  ship,  and  the  survivon 
of  tbose  on  board  the  vessel  and  the  legal  personal 
representatives  of  those  who  were  lost,  and  against  aU 
persons  claiming  in  respect  of  any  loss  of  life  or 
perdonal  injury  ocoaeioned  by  the  collision. 

On  the  23rd  of  June  Gorrel  Barnes,  J.,  held  tbstt 
the  plttintifls  were  entitled  under  the  provisions  of  the 
Merchant  Shipping  Act,  1894,  to  limit  their  liabUi^, 
and  that  in  reepeot  of  loss  of  life  or  personal  injury  or 
of  loss  or  damage  to  ship,  goods,  merchandize,  or 
other  things  caused  by  reason  of  the  improper  naviga- 
tion of  The  Alma,  her  owners  wi're  answerable  in 
damage  in  a  som  not  exceeding  £16,687  9s.,  sooh 
sum  beiog  at  the  rate  of  £16  for  ea<^  Ion  of  registered 
tonnage  of  The  Alma  without  deduction  for  engine 
room,  and  that  in  respect  of  claims  for  damage  to 
ship,  goods,  or  merchandize,  or  other  things  alone  ber 
o  vmrs  weie  liable  at  the  rate  of  £8  per  ton,  which 
worked  out  at  £8  810  128.  9d.  The  court  directed 
that  three  advertisements  should  be  inserted  at 
intervals  of  not  less  than  a  week  in  the  Times,  the 
Shipping  and  Mercantile  Oaztte,    and   a   Liverpool 

(a.)  Beported  by  awTNins  Hall,  Bsq.,  Barrister- 
at-tiaw. 
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High  Ck)i7BT. 


»  The  Alma.'* 


High  Ooubt. 


newspaper,  '*  mtimating  to  all  persons  having  any 
daim  in  respeot  of  loss  of  life  or  personal  in jary  or 
damage  caused  as  aforesaid  that,  if  they  ao  not 
come  in  and  enter  their  claims  on  or  before  the  23rd 
of  September,  1902,  they  will  be  exoladed  from 
sbariag  in  the  aforesaid  amount:  the  last  of  such 
advertisements  to  be  iDs^rted  on  or  before  the  9th  of 
September." 

On  the  4th  of  July  the  owners  of  The  Alma  paid 
into  ooart  £16,758  6s.  5d.,  which  was  the  sam  under 
theirstatutory  liability  plus  four  per  cent,  from  the 
date  of  the  collision  and  this  sum  was  invested  in 
Oonsols  pending  the  adjustment  of  claims.  The 
registrar's  report  was  dated  the  Idth  of  December,  and 
heassessed  the  property  claims— t.e.,  ship,  cargo,  freight-, 
and  personal  effects  at  £13,212  Us.  8d.,  and  set  out 
the  fact  that  four  sums— viz.,  £120,  £100,  and  £60  had 
been  awarded  be  juries  in  King's  Bench  actions  in 
respect  of  the  death  of  four  persons,  and  £300  more 
had  been  paid  by  the  owmr  of  The  Alma  to  a 
passenger  on  board  her  for  personal  injuries 
sustained.  Two  other  claims,  it  was  stated  in 
the  report,  had  been  filed  in  the  registry  in  respect 
of  the  death  of  the  two  apprentices  and  £20  allowed 
in  one  case,  whilst  the  other  claim  had  been  disallowed, 
making  a  total  of  £400  in  respect  of  the  claiais  for 
compensation  for  loss  of  life.  The  report  concluded 
as  follows :  "  Only  six  claims  for  the  loss  of  life  have 
been  put  forward,  four  in  the  King's  Bench  Division 
and  two  in  the  Admiralty  Oourt.  In  the  six  cases 
and  in  one  other  case  there  are  claims  for  lost  effects, 
BO  that  there  are  four  cases  in  which  no  claim  has 
been  made  for  loss  of  personal  effects,  and  fife  caaes 
in  which  there  is  no  claim  for  loss  of  life.  Any 
further  claims  for  the  loss  of  property  are  dearly 
out  of  time,  and  the  distribution  of  so  muoh  of 
the  funds  (£8  per  ton)  as  is  applicable  to  such 
claims  ought  not,  I  think,  to  be  delayed  with  the 
chance  of  any  further  claiois  coming  in ;  but  claim- 
ants for  loss  of  life  have  under  Lord  OAmpbeH's  Act 
a  year  and  a  day  for  bringing  actions,  and  alth  ugh 
there  is  no  reMon  for  deferring  payment  of  the  loss  of 
lift)  claims  (£7  per  ton  being  far  more  than  sufficient  to 
pay  in  full  any  possible  claims  upon  ii},  a  small  portion 
of  the  baliuce  remaining  after  payment  of  the  preseat 
cLiims  ought,  I  think,  to  be  retained  in  court  until  the 
expiration  of  the  year  and  day  allowed  by  Lord 
Oampbell*s  Act  for  bringing  such  claims.'* 

Acland,  for  the  plaintiff.— Section  504  of  the  M^- 
chant  Skipping  Act,  1894  (57  &  58  Vict  c.  60),  provides 
that  the  High  Court  "may  proceed  in  such  manner  and 
subject  to  such  regulations  as  to  the  exclusion  of  any 
claimants  who  do  not  come  in  within  a  certain 
time,"  That  secti  m  applies  to  claims  in  respect 
of  loss  of  life  and  to  claims  in  respect  of  damage 
to  property,  and  therefore,  as  the  court  directed 
that  &e  usual  notice  of  the  prooeedinss  should 
be  given  by  advertisement  to  all  persons  interested, 
and  no  other  daim  having  been  made  prior  to  the 
time  which  has  now  arrived  for  the  fund  to  be 
distributed  whether  in  respect  of  life  or  property  are 
equally  barred,  although  the  period  mentioned  in 
section  3  of  Lord  Campbell's  Act  (9  &  10  Vict.  o.  93)  of 
twelve  months  from  the  death  in  respeot  of  claims  has 
not  elapsed,  nor  the  period  of  six  years  which  is 
allowed  under  the  Statutes  of  Limitation  in  respect 
of  property. 

HoUawayt  for  the  relations  of  t?ro  of  the  deceased 


BaUem,  for  the  owners,  master,  and  some  of  the 
crew  of  The  Cambrian  Prlnce$$,  in  support  of  the 
motion. 


JsxTNB,  P.,  in  giving  judgment,  said :  At  first  my 
feeling  was  against  the  motion  made  by  counsel  on 
behalf  of  the  fdaintiffi,  because  I  thought  it  possible, 
though  not  probable,  that  there  might  be  further 
daiimuits  in  the  Eioff*s  Bench  Division,  and  that  no 
great  harm  would  be  done  in  keepbg  back  a  certain 
amount  to  meet  their  claims.  But,  on  further  con- 
sideration, I  do  not  think  that  is  the  true  view  to 
take,  for  the  words  of  section  504  are,  to  my  mind, 
clear,  and  do  give  this  court  power  to  do  that  whioh 
it  has  done— namely,  to  fix  a  time  within  whidh 
daims  must  come  in. 

It  seems  to  me,  on  prindple,  important  that  this 
court  should  fix  a  time  to  prevent  daims  from  going 
on  for  an  unlimited  period.  It  would  be  contra- 
vening the  objects  of  the  statute  to  hold  that,  in 
limitation  actions,  claims  for  loss  of  or  damage  to 
goods  should  be  eJlowed  to  be  brcught  in  at  any 
time  within  six  years,  the  period  allowed  by  the 
Statutes  of  Limitation,  and  it  seems  to  me  important 
that  where  there  is  fund  to  be  distributed  persona 
should  come  forward  and  make  their  claims  within  the 
timefixed.  I  am  impressed  by  the  argument  that  claims 
for  loss  of  life  and  daims  for  loes  of  goods  cannot  be 
dealt  with  separately.  On  the  whole  I  am  prepared  to 
accede  to  the  view  that  as  the  effect  of  section  504  is 
to  give  the  court  power  to  fix  a  time  after  whioh 
persons  shall  be  excluded,  it  is  only  a  logical  oonse- 
quence  that,  after  that  period  has  expired,  you  mnit 
treat  possible  further  otsims  as  non-existent,  and  it 
would,  therefore,  be  inconsistent  to  reserve  a  portion 
of  the  fund.  I  might  perhaps  arrive  at  a  reasonable 
figure,  but  it  would  be  highly  uncertain,  and  in  many 
cases  it  might  be  a  mere  guess  to  determine  the 
amount  whu)h  should  be  reserved  for  such  hypo- 
thetical daims.  I  am  therefore  of  opinion  that  this 
part  of  the  report  ought  not  to  be  confirmed.^  As 
regarda  tiie  rest  of  the  report  I  understand  there  is  no 
objection,  and  it  will  be  confirmed. 

The  result  is  that  the  Consols  will  be  sold,  the 
London  and  South-Westem  Railway  Co.  will  have 
paid  out  to  them  the  balance  of  the  £7  per  ton,  after 
naying  the  loss  of  life  and  personal  injury  claims  as 
xound  by  the  registrar  in  his  report. 

The  rest  of  the  fund  (made  up  of  the  £8  per  ton) 
will  be  ^sid  out  to  the  parties  found  to  be  entitled 
thereto  m  respect  of  the  property  daims.  The  pwties 
appearing  on  the  motion  wiU  be  allowed  in  addition 
their  costo  agaiost  the  plaintiffs. 

Solidtors  for  the  plaintiffs,  Clark$on,  Oreenwell,  & 
Co. 

Solidtors  for  the  owners  of  The  CamJbrian  Princeu 
and  others,  Charles  BuBsell  A  Co. 

i 

Solidtors   for  rdatives  of   two   of  the    deceased 
,  a.  &  W.  Wthh. 


Vol.  U. 
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CouBT  OP  Appeal,  Davis  v.  Towh  Pbopebtieb  Inyebtmevt  Cobporatiow  (Ld.).  Ooubt  op  Appeal. 


Court  Of  SppiaL 

From  Ohan.  Div.  \ 

(Go]liiM,  M.B.    and  Bomer  and  (  March  20. 

Oozens-Hardy,  LJJ.)  ) 

Dayis  v.  Town  Pbopebtibs  InrvESTMENT  Oobpoba- 
TiOK  (Liicited).  (o.) 

Zesaor  and  leBMee—Demiae — Covenant  for  quiet  enjoyment 
— Alignment  of  reversion^Liability  of  assignee — 
Acts  done  on  land  acquired  subsequently  to  demise  from 
strangers  to  lessor —Breach  of  covenant^Interference 
with  access  of  air  to  chimneys. 

A  covenant  for  quiet  enjoyment  in  a  tease  must  he  con- 
strued with  reference  to  the  state  of  things  at  the  date  of 
the  covenant,  and  cannot  he  extended  to  cover  user  hy  the 
lessor  of  land  acquired  by  him  subsequently  to  the  date  of 
the  lease,  and  even  if  it  could  he  so  extended  the  obligttion 
ioould  not  be  binding  on  an  assignee  of  the  reversion  who 
has  acquired  adjoining  land  under  another  title,  and  does 
the  acts  complained  of  under  that  other  title. 

Section  ii  of  the  Conveyancing  Act,  1881,  in  no  way 
iUters  the  old  law  as  to  the  class  of  covenants  the  burden 
of  which  wiU  run  with  the  reversion,  A  demise  of 
offices  to  t?ie  plaintiff  contained  a  covenant  for  quiet  enjoy- 
ment. The  lessor  ofterwards  assigned  the  reversion  on 
the  term  to  the  defendants.  The  defendants  subsequently 
acquired  the  house  next  door  to  the  demised  offices,  and 
having  pulled  it  doum  rebuilt  it  much  higher,  thus 
causing  the  chimneys  of  the  demised  offices  to  smoke. 

Held,  that  there  was  no  breach  of  the  covenant  for 
quiet  enjoyment* 

Per  Bomrr,  L.J.— TTAen  by  an  alleged  breach  of  the 
ordinary  covenant  for  quiet  enjoyment  neither  the  title  to 
nor  the  possession  of  the  land  is  affected,  and  only  the 
lessee's  enjoyment  of  the  land  is  interrupted  by  some  act 
of  the  lessor.  Qaa»re,  whether  the  act  complained  of  is  a 
breach  of  the  covenant  unless  it  amounts  to  a  direct  inter- 
ferenes  with  the  enjoyment. 

Per  Bomer  and  Ooz-ns-Hardy,  L.JJ.— QoaBre, 
whether  Tebb  v.  Cave,  48  W.  B.  318,  [1900J  1  Ch. 
642,  was  rightly  decided  on  the  ground  of  breach  of 
eovenantfor  quiet  enjoyment. 

Decision  o/ Byrne,  J.,  ante,  p.  42,  [1902]  2  Gh.  635, 
affirm^L 

This  was  an  appeal  from  a  deoiiion  of  Byrne,  J., 
reported,  anU,  p.  42,  [1902]  2  Oh.  635. 

In  Jim«,  1897,  a  lease  was  (rr-uited  by  one  Lee  to  the 
plaintiff,  David  Davis,  of  offioes  on  the  groand  floor 
of  No.  119,  Oolmore-row,  Birminghim,  for  a  term  of 
fonrfieen  years  from  September,  1897,  at  a  yearly 
rent  of  £100.  The  lease  contained  a  eovenantfor 
qniet  enjoymeat  m  the  form  hereinafter  mentioned. 

In  September,  1898,  the  reversion  in  the  offioes  No. 
119,  Oolmore-row  expectant  upon  the  determination 
of  tlie  lease  was  assigned  by  Lee,  the  lessor,  to  the 
defendant  company,  the  Town  Properties  Investment 
Corporation  (Limited). 

In  the  year  1900  the  defendant  company  purchased 
from  one  Barber,  who  had  no  connection  with  Lee, 
a  honse  next  door  to  No.  119,  Oolmore-row,  and 
proceeded  to  pnll  it  down  and  to  erect  upon  the  site 
new  bnildiogs  of  much  greater  height  than  the  old 
buildings.  Tins  canted  the  chimney  of  the  offices.  No. 
119,  Oolmore-row,  of  the  plaintiff  to  smoke,  so  as 
materially  to  interfere  with  the  qniet  enjoyment  of 
one  of  his  rooms. 

The  covenant  for  qniet  enjoyment  was  as  follows : 
«« And  the  lessor  doth  hereby  covenant  with  the  lessee 
that  the  lessee  paying  the  rent  hereby  reserved,  and 

(a.)  Beported  by  J.  I.  Sxiblino,  Esq.,  Barrister- 
at-Law. 


observing  the  covenants  and  conditions  herein  con- 
tained, and  on  the  part  of  the  lessee  to  be  observed 
and  performed  shall  aad  ma?  peaoeab'y  and  quietly 
possess  and  eojoy  the  said  offi  ^es  daring  the  said  t«rm 
without  any  eviction  or  disturbance  by  tue  lessor  or  any 
person  lawfully  or  equitably  claiming  from  or  under 
him."  And  it  was  proTided  that  the  ezpfession  ''  the 
lessor  "  should  include  the  exeoators,  admiai«trators, 
and  assigns  of  the  lessor  where  the  context  allowed. 

The  plaintiff  brought  the  present  aotion  for  a 
declaration  th«t  the  acts  of  the  defendant  company 
constituted  a  breaoh  of  the  covenant  for  quiet  enjoy- 
ment, and  for  an  injunction  restrainiug  the  defendant 
c  impan^  from  allowing  the  buildmgs  complained  of 
to  remam. 

Byrne,  J.,  dismiss«>d  the  action. 

The  plaintiff  app^^aled. 

Norton,  K,C.,  and  Clayton,  for  the  plaintiff — The 
compimy  are  the  plaintiff  s  lessors,  and  th«y  are  the 
people  who  are  disturbing  his  SDJoyment  of  the 
demised  premises.  If  the  original  lessor  had  bought 
thi*  land  from  Barber  he  could  not  have  interfered 
with  the  plaintiffs  enjoyment  of  the  demised 
premises.  The  liability  of  the  assignee  is  exactly  the 
same  as  the  liability  of  the  original  lessor.  The 
obligation  imposed  by  the  covenant  for  quiet  enjoy- 
ment is  qua  the  revf rsion  of  the  land  demised.  If 
the  obligation  extends  to  the  reversion  it  attaches  to 
the  person  who  owns  the  reversion. 

They  referri>d  to  the  Oonveyancinff  Act,  1881,  s.  11 ; 
Sanderson  v.  Mayor  of  Ber wide- upon- Tweed.  33  W.  B. 
67.  13  Q.  B.  D.  547;  Booth  v.  Alcock,  21  W.  B.  743. 
L.  B.  8  Ob.  App.  663 ;  Harrisons  Ainslie,  A  Co,  v.  Lord 
Muncaster,  40  W.  B.  102  [1891]  2  Q.  B.  680;  Tebb 
V.  Cave,  48  W.  B.  318.  [1900]  1  Oh.  642 ;  Bobinson  v. 
Kilvert,  37  W.  B  545.  41  Oh.  D.  88 ;  Bennett  v. 
Atherton,  20  W  B.  442,  L.  B.  7  Q.  B.  316 ;  Leech  v, 
Schweder,  22  W.  B.  633,  L.  B.  9  Oh.  App.  463. 

Levett,  K.C.,  and  Austen  CartmeU,  tor  the  defendant 
company. — The  covenant  for  quiet  enjoyment  must 
be  construed  as  on  the  day  it  is  granted.  If  the 
original  l*fssor  had  bought  this  land  from  Barber  he 
would  not  be  liable  under  this  covenant  for  anv- 
thing  done  on  the  land  bought  from  Barber.  The 
covenant  is  given  to  secure  what  is  granted,  not  tc 
enlarge  the  grant.  It  the  lessee  here  had  no  rights 
under  the  doctrine  of  implied  grant,  he  has  none 
under  the  covenant.  In  anv  case  an  assignee  of  the 
lessor  is  under  no  personal  liability.  . 

They  referred  to  Harrison,  Ainslie,  db  Ce.  v.  Lord 
Muncaster. 

Norton,  K.O.,  in  reply,  died  Manchester,  Sheffield, 
and  Lincolnshire  Bailway  v.  Anderson,  [1898]  2  Oh. 
394,  47  W.  B.  Dig.  168. 

OoLLors,  M.B. — This  is  an  appeal  from  Byrne,  J. 
I  adopt  the  facts  as  stated  in  the  report  of  tbe  case 
below  in,  ante,  p.  42,  [1902]  2  Oh.  635. 

Byrne,  J.,  has  decided  in  favour  of  the  defendant, 
and,  in  my  opinion,  he  was  clearly  right.  It  is  only 
necessary  to  scrutinize  the  covenant  on  which  the 
plaintiff  sues  to  see  that  this  must  be  so.  It  is  the 
ordinary  covenant  against  eviction  or  disturbance  by 
the  lessor  pr  any  prnon  laivfully  claiming  under  him. 
In  other'  words  it  contains  no  ipecial  provision 
enlarging  the  obligation  of  the  lessor  to  respect  or 
secure  any  other  rights  than  those  incident  to  the 
demised  premises  such  as  they  were  at  the  time  of 
the  demise.  It  is  qoito  dear  that  unless  there  are 
special  words  the  covenant  for  quiet  eoj  lyment  does 
not  enlarge  the  gprant.  In  dealing  with  a  similar 
covenant  in  Leech  v.  Schweder,  Memsh,  LJ.,  says : 
"  It  is  simply  a  covenant  for  quiet  enjoyment ;  and  I 
am  dearly  of  opinion  tiiat  it  doss  not  enlarge  the 
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right  in  any  way.  It  is  perfectly  dear  that  the 
leasee  is  'to  hold  and  enjoy  without  suit,  let,  or 
hindranoe.'  But  what  is  he  to  hold  and  eojoy  P  '  The 
premises.'  What  are  the  premises?  The  things 
previously  demised  and  given.  The  covenant  does 
not  enlarge  what  is  previously  granted,  but  an 
additional  remedy  is  given — ^namely,  an  action  for 
damages  if  the  lessee  cannot  get  or  has  been  deprived 
of  that  which  has  been  previously  professed  to  be 
granted."  Here,  then,  the  lessor  had  no  interest  in 
the  adjoining  premises  at  the  time  of  the  demise  to 
the  pl«untifF.  He  could  not  and  did  not  put  any 
fetter  on  their  enjoyment  for  the  beaeflt   of   the 

glaintiff,  and  the  rights  of  the  plaintiff  which  the 
jBsor  undertook  to  respect  were  rights  limited  by  the 
fact  that  the  adjoining  owner  might  if  so  minded 
buUd  on  the  ad  joining  land  so  as  to  interfere 
with  the  draught  of  the  plaintiff's  chimney.  Sach 
an  interference,  therefore,  by  raising  the  wall 
of  the  adjoining  house  is  not,  by  whomsoever 
done,  an  interference  with  any  right  granted  by  the 
original  demise.  It  was  on  these  principles  that  the 
case  of  Booth  v.  Alcock  was  decided.  There  a  lessor 
granted  a  lease  of  a  house  with  its  appurtenanoes, 
including  lights.  There  was  the  usual  covenant  for 
quiet  enjoyment.  At  the  time  of  the  demise  the 
lessor  was  tenant  for  a  term  of  the  adjoining  house. 
He  afterwards  bought  the  reversion  upon  his  term  and 
after  the  expiration  of  the  term  beg^an  to  build  on  the 
site  of  the  adjoining  house  so  as  to  interfere  with  the 
plaintiff's  lights.  It  was  held  that  the  plaintiff  could 
not  complain.  He  had  acquired  no  right  passing 
over  the  adjoining  house  other  than  that  which  it 
was  in  his  lessors  power  to  bestow,  which  was 
necessarily  only  daring  the  daration  of  his  interest 
therein,  and  coniequently  interferences  by  the  lessor 
himself  with  the  lights  passing  over  the  site  of  the 
adjoining  house  after  the  term  was  ended  involved 
no  brea<£  of  the  covenant  for  quiet  enjoyment.  He 
had  not  interfered  with  any  right  granted  by  the 
demise.  "(General  words  in  a  grant,"  says  MeUish, 
L.  J.,"  must  be  restricted  to  that  which  the  grantor  had 
then  i>ower  to  grant  and  wiQ  not  extend  to  any- 
thing which  he  might  subsequently  acquire."  The 
case  before  us  is  a  much  stronger  one  for  the  defen- 
dant. He  is  not  the  original  lessor,  but  the  assignee 
of  the  reversion  on  the  Tease,  and  liable  only  in  that 
capacity,  and  the  right  said  to  be  interfered  with  is 
not  the  well-known  easement  of  light,  but  something 
which  is  not  the  subject  of  grant  or  prescription :  Webb 
V.  Bird,  9  W.  B.  899,  10  C.  B.  N.  8.  268. 13  0.  B.  N.  S. 
841 ;  Bryant  v.  Ze/ever,  27  W.B.  612,  4  C.  P.  D.  172  ; 
Chast^  V.  Ackland,  43  W.  B.  627,  [1896]  2  Oh;  389. 
Even  if  the  lessor's  ooven«nt  could  be  extended  to  cover 
user  by  him  of  land  subsequently  acquired,  such  an 
obligation  could  not  pass  with  the  assiicnment  of  the 
reversion  to  the  defendant,  who  acquired  the  adjoin- 
ing land  under  another  title,  and  Has  done  what  he 
has  done  under  that  other  title  and  not  as  claiming 
under  the  lessor;  so  far  as  the  covenant  was  per- 
sonal or  collateral  it  would  not  run  with  the  reversion 
and  bind  the  assignee.  This  was  decided  on  the  Act 
of  Henry  VIII.  in  Spencer's  case,  5  Bep.  16.  The  facts 
in  this  case  take  it  outside  Ttbh  v.  Cave^  w;hioh  we  are 
therefore  relieved  from  considering.  Neither  is  it 
necessary  in  this  case  to  speculate  on  what  must  be 
taken  to  have  been  the  mtention  of  the  parties  in 
making  the  covenant  since  here  the  grant  spe%ks  for 
itself  and  the  covenant  is  unambiguous.  But  if  it 
were  necessary  to  resort  to  such  reasoning  the  par- 
ticular mischief  and  the  sequence  of  events  was 
quite  as  unforeseen  as  in  Lord  Munca$ter's  case. 
The  appeal  must  be  dismissed. 

BoMBB,  L.  J.— I  agree,  and  only  wish  to  add  that 


in  the  case  of  an  alleged  breach  of  the  ordiaary 
covenant  for  quiet  enjoyment  where  by  the  alleged 
breach  neither  the  title  to  the  land  nor  the  possesaion 
of  the  land  is  affected,  and  what  the  lessee  com- 
plains of  is  only  an  interruptioa  of  his  enjoyment  of 
the  land  by  some  act  of  the  lessor,  I  doubt  whether 
the  act  complained  of  is  a  breach  of  the  covenant  unless 
it  amounts  to  a  direct  interference  with  the  enjoy- 
ment. I  doubt  th€frefore  whether  Tebb  v.  Gave  was 
rightly  decided  on  t^e  ground  of  breat^  of  covenant 
seeing  that  in  that  case  the  defendant  was  not  directly 
interfering  with  the  plaintiff's  house.  The  plaintiff 
in  this  case  had  no  right  to  any  easement  in  respect 
of  the  current  of  air  coming  over  the  defendants' 
land,  and  the  fdaintiff*s  chimneys  smoked  simply 
because  that  current  of  air  was  interfered  with  and 
not  otherwise  by  any  aot  of  the  defendants. 

Gozens-Habdy,  L.J.— I  have  read  the  judgment, 
of  Collins,  M.B.,  with  which  I  entirely  agree.  I 
share  the  doubt  expressed  by  Bomer,  L.J.,  whether 
Buokley,  J.'s,  decision  in  Tebb  v.  Cave  can  be 
supported.  Should  the  question  raised  in  that  case 
hereafter  come  before  the  Oourt  of  Appeal  it  will  be 
necessary  to  consider  carefully  the  true  limits  and 
extent  of  the  covenant  for  quiet  enjoyment.  There 
is  only  one  point  which  I  desire  to  mention,  lir. 
Norton,  in  h&  able  argument  for  the  appellant,  relied 
mainly  upon  section  11  of  the  Companies  Act,  1881, 
and  contended  that  the  obligation  of  every  covenant 
entered  into  by  a  lessor  who  is  owner  in  fee  with 
reference  to  the  subject-matter  of  the  lease  is  now 
annexed  to  and  goes  with  the  reversionary  estate  so 
that  it  may  be  taken  advantage  of  and  enforoed 
against  any  person  entitled  to  such  reversionary 
estate.  This  covenant,  he  argued,  has  referenoe  to 
the  subject-matter  of  the  lease.  It  binds  the  leseor 
throughout  the  term,  and  it  also  binds  the  defendants 
so  long  as  the  immediate  reversion  is  vested  in  them. 

I  cannot  adopt  this  view ;  it  seems  to  me  that  section 

II  in  no  way  alters  the  old  law  as  to  the  ol«8S  of 
covenants  the  burden  of  whioh  will  run  with  the 
reversion. 

Solicitors,  G,  P.  Eaton  Taylor;  F,  A.  K.  Doyle,  for 
5.  T.  Talbot,  Birmingham. 


From  Chan.  Div. 

(Collins,  M.B.,  and  Bomer  and 

Cozens-Hardy,  L.JJ.) 


March  19»  20. 


In  re  Babonbss  Llanoveb's  Will. 
Hbbbbbt  v.  Fbbshfield.  (a.) 
Settled  land — Trustees  tvith  power  to  manage  and  to 

ap^mnt  and  pay  servants -^Trust  to  permit  A.  to  reside 

-^Tenant  for  life— Sailed  Land  Act,  1882  (45  &  46 

Vict.  c.  38),  s.  2,  sub-section  5;  s,  68,  sub-section 

1  (tx.). 

A  testatrix  devised  certain  mansion-Jiouses  to  trustees, 
and  directed  them  to  permit  A.  at  any  time  and  from 
time  to  time  during  her  life  to  reside  therein.  The 
trustees  were  directed  to  keep  the  mansion-houses  in  a 
Jit  state  for  residence,  and  for  this  purpose  to  appoint 
and  pay  servants,  who  were  to  be  Protestants  and  Welsh- 
speaking, 

Held,  that  A.  ?iad  the  powers  of  a  tenant  fvr  life  under 
the  Settled  Land  Acts, 

Judgment  of  Swinfen  Eady,  J.  (ante,  p,  89,  [1902] 
2  Gh,  679),  affirmed. 


(a.)  Beported  by  B.  B.  Campbell,  Bsq.,  Barrister- 
at-Law. 
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OOTTBT  OF  APPXAL. 


This  was  an  appeal  from  a  deoi^oa  of  Svinfen 
Bady,  J.  (reported  in  arUe,  p.  89.  [1902]  2  Oh.  679). 

'ICra.  Herbert,  the  plaintiff.  Had  t«ken  oat  a 
tammooB  for  a  diolaratioa  that  she  wes  eatided, 
under  the  «riU  of  her  m  »ther,  Lady  Llanover,  to 
ex*<roise  the  powers  of  a  tenant  for  life  within  the 
meaoiog  of  the  Settled  Land  Aols. 

By  her  will,  dated  tne  16th  of  Aognst.  1889,  Lady 
Llanover  devised  all  her  real  estate  to  trustees.  After 
ffivin^  them  fall  powers  of  management,  and 
directiag  them  to  pay  certain  annuities,  she 
proceeded,  in  olanse  5,  to  direct  as  follows:  ''I 
direct  that  •  •  •  my  trustees  or  trustee  shall 
apply  such  annual  sum  or  sums  of  money  as  shall 
be  necessary  for  keeping  up  l^e  two  mansion-houses, 
grounds,  and  gardens  at  LlanoYer,  and  also  the 
residence  and  gardens  called  Abercarn  Uchaf,  and 
the  mansion  and  premises  in  Great  8t«nhope-street 
in  a  fit  state  for  residence  in  accordance  with  such 
scale  and  rules  ...  as  they  or  he  may  think  fit 
(including  in  such  keeping  up  the  wages  of  all 
servants  and  other  persons  employed  by  my  trustees 
or  trostee  in  or  aboat  such  mansion-houses,  residences, 
grounds,  and  gardens,  which  servants  and  other 
persons  shall  be  Welsh  and  speak  the  Welsh  language, 
and  shall  not  be  of  the  Boman  Catholic  religion),  and 
my  trustees  or  trustee  shall  permit  my  daughter 
Augasta  Charlotte  Elisabeth  Herbert  (wife  of  John 
•  ArUiar  Herbt^rt,  of  Llanarth,  Esquire)  at  aoy  time 
and  from  dme  to  time  darmg  her  life  to  reside  at  the 
said  mansion-hoase,  gardens,  and  grounds  at  Llanover, 
the  residence  and  gardens  called  Abercam  Uchaf,  ard 
the  mansion  and  premtses  in  Qreat  St«nhope-street, 
and  dariog  any  and  every  such  reeidence  at  the 
mansion-houses,  gardens,  and  grounds  at  Llanover, 
or  at  the  mansion-house  at  Great  Stanhope-street 
by  my  said  daughter  under  such  permission  as  afore- 
said, my  trustees  or  trustee  shall  out  of  the  rents  and 
profits  fsubject  to  the  prior  payments  thereout 
hereinbefore  directed)  pay  to  my  said  daughter  an 
allowance  of  £80  per  week  durtnic  saoh  residence  if 
the  surplus  rents  and  profits  shall  be  sufficient  for 
that  purpose,  and  if  not  then  an  allowance  at  the 
rate  of  so  much  per  week  as  my  trustees  or  trustee 
may  in  their  or  his  absolute  and  uncontrolled  dis- 
cretion think  that  such  surplus  rents  and  profits  can 
fairly  bear,  and  subject  as  aforesaid  my  trustees  or 
trustee  shall  during  the  life  of  my  said  daughter,  bat 
not  for  a  period  of  more  than  twenty  years  after  my 
death,  apply  the  ultimate  surplus,  if  any,  of  the  said 
rents  and  profits  in  the  manner  by  the  tenth  para- 
graph of  this  my  will  directed  concemiog  the 
proceeds  of  my  residuary  estate." 

Similar  rights  of  residence  were'  given  to  a  grand- 
daughter, grandson,  and  great-granddaughter 
successively,  and  there  was  an  ultimate  devise  of  the 
said  freehold  hereditaments  to  the  daaghters  of  her 
great-granddaughter  by  a  Protestant  Ttinitarian 
hasband  successively  in  tail  male. 

By  clause  7  the  testatrix  dixected  that  the  heirlooms 
in  tiie  three  mansions  should  be  enjoyed  by  the 
person  or  persons  for  the  time  being  entitled  to  the 
same  residences  respectively  under  the  limitations 
thereinbefore  directed. 

The  testatrix  died  on  the  17th  of  January,  1896. 
and  Mrs.  Herbert,  who  had  become  a  widow,  h^d 
continuously  resided  in  one  or  other  of  the  above 
premisea. 

Swinfen  Bady,  J.,  held  that  the  lady  had  the  powers 
of  a  tenant  for  life  within  the  meaoing  of  the  Settled 
Land  Acts. 

The  trustees  appealed. 

Ealdane,  K.C.,  and  Howard  Wright ^  for  the  trustees. 
— ^Tbe  powers  of  management  given  to  the  trustees 


are  for  the  benefit  of  the  settlement.  Mrs.  H«)rb(vt  is 
not  a  life  tenant  bat  a  mere  licensee,  although  it  is 
trae  that  the  trustees  are  bound  to  grant  the  liceace. 
The  trusteei  are  tbe  persons  who  pay  tbe  rates  and 
taxes.  The  possession  is  and  remains  in  the 
trustees.  All  the  testatrix  has  done  is  to  give 
her  daughter  a  right  to  reside  sur>ject  to  restrioti  ns. 
There  is  no  definition  of  ''  possession  '  in  the  Act. 
Taey  referred  to  the  definition  of  ^*  possession  "  in 
Johnson's  Dictionary  and  Wharton's  Law  Lexicon, 
and  to  Smith  v.  Overseers  of  St.  Michael.  Cambridge, 
3  E.  &  B.  383. 

Warmington,  K.C,  and  H,  Fellows,  for  Mrs. 
Herbert. — The  most  extensive  powers  of  management 
on  the  part  of  trastees  are  not  inoompatibl**  with 
beneficial  possession :  Tn  re  Jones,  24  Ch.  D.  583,  31 
W,  E.  Dig.  208.  32  W.  E.  735,  26  Ch.  D.  735. 
Beneficial  possession  is  equivalent  (1)  to  personal 
ocoopation,  (2)  to  the  receipt  of  rents  and  profits : 
s(>ctioii  58,  sub-section  I  (ix.).  Mrs.  Herbert  is 
the  only  person  "  beneficially  entitled  to  posses- 
sion "  under  seotioa  2,  sub-secdon  5.  The  purpose  of 
the  powers  of  management  given  to  the  trustees  is 
the  beuefit  of  the  persons  successively  entitled.  The 
existence  of  such  pow««rs  of  management  makes  the 
possession  more  beneficial  than  usual.  It  is  note- 
worthy that  in  difruse  7  of  the  wiU  certain  chattels 
are  given  as  heirlooms  to  the  person  entitled  to 
possession.  The  case  is  covered  by  In  re  Eastman's 
Settled  Estate,  68  L.  J.  Ch.  122. 

They  referred  alio  to  In  re  Trenchard,  50  W.  E.  266, 
[1902]  1  Ch.  378.  and  to  In  re  Mundy  and  Roper's 
Oontrad,  47  W.  B.  266,  [1899]  I  Cn.  275,  at  p.  288. 

ffaJdane,  K,G„  in  reply. 

CoLUNS,  M.E. — ^This  is  an  appeal  from  a  decision 
of  S^nfen  Bady,  J.,  who  decided  in  favour  of  Mrs. 
Herbert's  claim  to  be  tenant  for  life  in  possession 
under  the  Settled  Land  Acts.  The  wiU  of  Lady 
Llanover  undoubtedly  gives  very  large  powers  to  the 
trastees  and  shows  a  strong  desire  to  gtve  a  strictly 
Protestant  and  Welsh  character  to  the  estate.  Bat  there 
is  a  provision  in  it  which  confers  the  beneficial  occupa- 
tion of  three  houses  on  her  daughter,  Mrs,  Herbert. 
Now,  it  has  been  held  that  powers  of  manage- 
ment, however  extensive,  are  not  incompatible  with  a 
person  being  tenant  for  life  within  tbe  meaning  of 
the  Act  and  having  the  beneficial  possession  of  pro- 
perty. The  definition  of  a  tenant  for  life  is  that  con- 
tained in  section  2,  sub-section  5  of  the  Settled  Land 
Act,  1882.  [His  lordship  read  the  sub-section.] 
Another  section  on  which  the  learned  judge  deoidea 
the  case  is  section  58.  sub-section  I  (ix,)  Mr. 
Warminffton's  argpiment  has  shown  us  that  the  lady 
is  entitlM  under  the  first  sub -section.  Let  us  pass  to 
the  particular  clans -i  in  the  will  (clause  5)  which  deals 
with  the  right  of  this  lady  to  reside.  [His  lordship 
read  the  dauie.]  What  is  the  meaning  of  this 
provision?  Who  is  to  reside?  Clearly  not  the 
trastees,  but  the  lady  in  question,  and  the  resi- 
dence contemplated  is  residence,  during  her  life. 
The  words  are  "the  trustees  shall  permit.'*  It 
is  not  a  question  of  mere  discretion  on  the  part 
of  the  trustees,  for  the  terms  of  the  will  are 
peremptory.  This  is  clearly  a  "  beneficial ''  pos- 
session. The  powers  of  management  giv«n  to 
the  trastees  are  calculated  to  make  the  place 
fit  for  residence,  caloulated^  to  make  the  resi- 
dence more  beneficial  from  the  point  of  view  of  this 
lady.  Tney  are  not  incompatible  with  banefldal 
possession  by  a  tenant  for  life.  The  authority  cited 
oy  Mr.  Warmington — ^viz.,  In  re  Jones,  is  quite  con- 
clusive on  this  point.  The  only  argument  of  the 
appellants  having  any  weight  was  that  the  powers  of 
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management  were  so  large  as  to  be  incompatible  witb 
any  independent  right  of  possession.  Aooording  to 
Mr.  Haldane,  Mrs.  Herbwt  was  at  most  a  casual 
licensee.  Bat  he  does  not  define  who  aotnallv  has 
the  possession.  He  is  obliged  to  say  that  all  the 
trostfl  are  for  the  benefit  ox  the  estate  somehow  or 
other,  so  that  the  possession  is,  according  to  him,  in 
that  abstraction-T-Tiz.,  the  estate.  It  is  not  contem- 
plated that  the  tnistees  are  themselyes  to  occupy  any 
of  tiiese  residences.  The  will  is  clear,  the  lady  cannot 
be  stopped  if  she  chooses  to  reside.  In  my  opinion 
the  powers  come  to  nothing  more  than  very  extensive 
powers  of  management — and  powers  given  for  the 
purpose  of  increasing  the  enjoyment  of  the  property. 
They  are  for  the  advantage  of  the  lady  in  queition, 
and  enhance  the  ben«ftoial  character  of  her  possession. 
Under  these  circumstances  I  thick  that  the  decision 
of  Swinfen  Bady,  J.,  was  right,  and  the  appeal  must 
be  dismissed. 

BoifBB,  L. J.^I  am  of  the  same  opinion.  In  this 
will  elaborate  provisions  are  made  for  the  trustees 
keeping  certain  premises  in  a  fit  state  of  residence 
The  provisions  as  to  the  servants  are  only  one  part  of 
this  general  scheme.  Who  is  to  enjoy  the  possession 
of  the  premises  ?  The  first  trust  is  a  trust  to  permit 
Mrs.  Herbert  ''at  anytime  and  from  time  to  time 
during  her  life  to  reside."  It  is  a  trust  which  is 
compulsory  on  the  trustees  and  not  in  any  way  dis- 
cretionary. It  is  in  fact  a  trust  that  Mrs.  Herbert 
shall  have  a  right  to  reside  during  her  life.  It  is  not 
a  trust  that  she  alone,  that  she  individually  shall  have 
a  right  to  go  and  stay  on  these  premises  as  a  sort  of 
guest  or  lodger.  She  is  the  person  to  reside,  and  she 
is  to  have  3ie  ordinary  powers  of  a  mistress.  For 
instance,  she  can  have  her  own  personal  servants,  she 
can  have  her  friends  to  stay  with  her,  and  in  other 
respects  she  can  exerdse  the  ordinary  rights  of  a 
mistress  in  her  own  residence  during  her  Hfe.  la 
short,  the  trust  is  to  permit  Mrs.  Herbert  to  use  these 
premises  as  her  residence.  She  is,  to  my  mind,  in 
the  words  of  section  2,  sub-section  5,  the  person 
beneficially  entitled  to  possession.  If  she  is  not,  then 
there  is  nobody  beuefloially  entitled.  Certainly  the 
servants  cannot  be  bmieficially  entitled.  There  is  one 
penon,  and  one  person  only,  Mrs.  Herbert,  to  whom 
that  phrase  appUes,  and  to  my  mind  she  is  clearly 
tenant  for  life.  The  policy  of  the  law  is  to  regard 
the  Settled  Land  Acts  as  beneficial,  and  not  to  cut 
down  the  class  of  persons  to  whom  the  benefits  of 
tiiose  Acts  apply.  No  doubt  the  testatrix  did  not 
anticipate  this  result,  aod  no  doubt  the  powers  con- 
ferred by  the  Act  interfere  with  the  object  she  had  in 
view.    But  this  cannot  be  helped,  nor  do  I  regret  it. 

Ck)ZBirs-HABDT,  L.J.  —  I  agree.  It  seems 
impossible  to  doubt  that  Mrs  Herbert,  and  she  alone, 
is  entitled  to  possession,  if  she  does  not  disdsim  The 
powers  of  management,  extensive  as  they  are,  are  not 
moonsistent  witn  the  right  of  the  person  beneficially 
entitled.  I  should  like  to  refer  to  mause  7  of  the  will, 
which  confers  on  the  persons  entitled  to  the  possesiion 
of  the  estate  the  right  of  enjoying  certain  diattels  as 
heirlooms.  Can  it  be  seriously  contended  that  Mrs. 
Herbert  is  not  entitled  to  the  enjoyment  of  these  heir- 
looms ?    This  answer  is  conclusive. 

Appeal  dismissed. 

Solicitors,  Freshfidds ;  Hunier  &  Haynes. 


From  K.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  >  March  18. 

Mathew,  LJJ.)  j 

Milleb  V,  Law  Aooident  Iitbubanob  Sogibit 
(Lcmitbd).  (a.) 

Insurance,  Marine — **  BestrainU  of  people** — Prohibit 
tion  against  landing  cattle  —  **  Warranted  free  of 
capture,  seizure,  or  detention.*^ 

Under  a  Lloyd*s  policy  catUe  were  insured  for  a 
voyage  from  Liverpool  to  Buenos  Ayres  against  (inter 
aUa)  *^  arrests,  restrairUs,  and  detainments  of  aU  kings, 
princes,  and  people"  The  policy  also  contained  the 
following  clause :  **  Warranted  free  of  capture,  seizure, 
or  detention,*'  Prior  to  the  shipment  the  Argentine 
Government  had  issued  a  decree  prohibiting  the  entry  of 
animals  suffering  from  contagious  diseases,  and  pro^ 
vidingfor  the  slaughter  of  animals  suspected  of  disease^ 
On  arrival  at  Buenos  Ayres  the  cattle  were  found  to  be 
suffering  from  a  contagious  disease,  and  the  authorities 
refused  to  allow  them  to  he  landed.  The  ccUUe  were 
thereupon  transhipped  to  another  vessel  oiUside  the  port 
and  taken  to  another  port,  where  tJiey  were  sold  at  a 
considerable  loss.    In  an  action  on  the  policy. 

Held,  {I)  not  agreeing  with  the  judgment  of  Bigham, 
J.,  that  the  loss  was  a  loss  within  the  words  **  restraints 
of  people**  in  the  policy;  and  (2)»  agreeing  with 
Bigham,  J.,  upon  this  point,  that  the  warranty  against  ' 
capture,  seizure,  or  detention  freed  the  underwriters 
from  liability  under  the  words  "  arrests,  restraints,  and 
detainments  **  in  the  earlier  part  of  the  policy. 

Judgment  of  Bigham.  J.  (50  W  22.  474,  7  Com.  Gas. 
161,  [1902]  2  K.  B.  694).  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of 
Bigham,  J.  (reported  in  50  W.  B.  474,  7  Com.  Cas. 
151,  [1902]  2KB.  694). 

l^e  action  was  brought  to  recover  the  amount  of 
a  total  or  partial  loss  of  cattle  under  a  Lloyd's  policy 
of  marine  insurance  granted  by  the  defendants  to  the 
plaintiff,  and  dated  the  24th  of  August,  1900,  for  a 
voyage  from  Liverpool  to  Montevideo  and  (or)  Buenos 
Ayres,  and,  so  far  as  actual  mortality  was  concerned, 
for  three  days  after  landing. 

The  cattle  were  shipped  ia  the  steamship  Bellevue, 
to  be  carried  from  Liverpool  to  Buenos  Ayres.  The 
risks  insured  against  included  "arrests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people 
.  •  .  and  all  other  perils,  losses,  and  misfortunes 
that  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  ...  or  any  part 
thereof."  At  the  end  of  the  policy  there  was  this 
clause :  **  WarranCed  free  of  captare,  seizure,  or 
detention,  and  the  coasequences  thereof,  or  of  any 
attempt  thereat,  piracy  excepted,  and  also  from  au 
consequences  of  hostilities,  warlike  operations,  and  all 
risks  of  riots  and  civil  commotions,  whether  before  or 
after  declaration  of  war."  Having  made  the  ship- 
ment, the  plaintiff  effected  the  policy.  Many  months 
before  the  shipment  was  made — namely,  on  the  22nd 
of  May,  1899— the  Argentine  Government  had  issued 
a  decree  forbidding  the  entry  of  animals  suffering 
from  contagious  Psoases  or  cominsr  from  countries 
where  such  diseases  prevailed.  The  decree  contained 
articles  describing  the  diseases  and  providing  how 
animals  suspected  of  being  affected  were  to  be  dealt 
with,  article  5  providing  that  animals  suspected  of 
certain  diseases  would  be  slaughtered  without  delay 
and  a  very  vigorous  disinfection  of  the  ship,  &o., 
would  be  proceeded  with.  The  BeUevue  arrived 
at  Buenos  Ayres  on  the  10th  of  September,  1900, 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister- 
Law. 
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and  the  cattle  were  duly  inspected  on  board 
the  veaael  by  the  Argentine  cffioials,  with  the 
xesolt  that  the  Miniatry  of  Agrionltare  came  to  the 
oondosion  that  they  were  infPering  from  disease 
within  the  meaning  of  the  decree,  and  ordered  the 
venel  to  leave  the  port.  The  order  contained  a  pro- 
vision that  the  captain,  if  he  so  wished,  mifht  transship 
the  cattle  to  another  vessel  ontside  tbe  umits  of  the 
port  for  carriage  to  some  other  desttoation,  and  that 
T?ie  BeUevue  most  be  completely  disinfected  before 
the  rest  of  her  carso  conld  be  landed. 

On  the  next  &j  (the  11th  of  September}  the 
President  of  the  Bepablic  and  tiie  Minister  of  Anical- 
tnre  issued  a  general  order  forbidding  nntil  farther 
notice  tbe  discharge  of  any  catde  arriving  from  the 
Uniced  Kingdom.  Bigham,  J.,  found  as  a  fact  that 
the  animals  were  sn£feriog  from  disease  within  the 
meaning  of  the  decree  and  that  the  order  forbidding 
the  landing  was  lawfully  made  by  Uie  ArgAntine 
authorities.  Li  obedience  to  the  order  The  Bdlevue 
left  the  dock  in  Buenos  Ayres,  and  on  the  14th  of 
September  the  cattle  were  transhipped  into  lighters  at 
a  place  called  Santiago,  which  was  outside  the  limits 
of  the  port.    On  this  day  notice  pf  abandonment  was 

given.  Tbe  cattle  remained  in  the  lighters  for  some 
ays,  when  a  ship  called  The  Sdllwct  was  found  to 
take  them  on  to  Montevideo,  at  which  plao»,  after 
being  forty  days  in  quarantine,  they  were  lauded  and 
sold  at  a  considerable  loss.  Bigham,  J.,  held  that 
this  was  not  a  loss  within  the  policy,  as  the  mere 
operation  of  an  ordinary  municipal  law  aflESecting  or 

Sreventing  the  delivery  of  the  insured  goods  at  their 
estination  was  not  a  "restraint  of  people"  within 
the  meaning  of  tbe  i>olioy,  those  words  referring  to 
something  violent  and  out  of  the  ordinary  course  of 
things.  The  learned  judge  was  also  of  opinion  that 
the  warranty  against  capture,  seianre,  or  detention 
operated  to  release  the  underwriters  from  liability  in 
n-speot  of  arrests  or  restraints  of  all  kings,  princes,  or 
people.  He  accordingly  gave  judgment  for  the 
defendants. 
The  plaintiff  appealed. 


March  16,  17.— tT".  A,  Hamilton,  K^G,^  and  Mawrice 
HUl,  for  the  plaintiff. 

ScrtUtorit  K,0,,  and  LoehnU,  for  the  defendants. 

The  following  authorities  were  referred  to  in 
addition  to  those  referred  to  in  the  court  b<«low: 
Havelock  v.  Hancill,  3  T.  E.  277 ;  Botch  v.  Udie,  6 
T.  B.  413 ;  Lubbock  v.  Bowcroft,  5  Bsp.  50 ;  Fonter  v. 
ChHstie,  11  Bast.  205 ;  Geipel  v.  Smith,  20  W.  B.  332, 
L.  E.  7  Q,  B.  404 ;  Crew,  Widgery,  &  Co,  v.  Qreat 
Weetem  Steamship  Co.,  4  Times  L.  B.  148  ;  NickeU  v. 
London  and  Provincial  Marine  and  General  Insurance 
Co,,  6  Oom.  Gas.  15,  49  W.  B.  Dig.  85 ;  Cunard  Steam- 
ship Co.  V.  Marten,  8  Com.  Cas.  17;  Amould  on 
Marine  Invurance  (7th  ed.).  as.  804,  1142,  1150;  and 
Phillips  on  Lisurance  (3rd  ed.),  s.  1114, 

March  18.— Yauohan  Williams,  LJ.— I  agree 
with  the  judgments  abc>ut  to  be  delivered,  and  I  will 
only  add  a  few  words  of  my  own.  In  my  opinion,  so 
far  as  the  words  in  tbe  body  of  the  policy  are 
concerned,  the  events  which  occurred  in  the  present 
case  would  bring  it  within  tbe  word  ''restraints," 
and,  therefore,  but  for  t^e  warranty,  which  I  will  deal 
with  presently,  the  underwriters  would  be  liable  for 
the  loss.  The  insurance  was  upon  cattle  shipped  to 
Buenos  Ayres,  the  port  of  destination,  which  was  the 
only  place  at  which  it  was  commercially  worth  whUe 
to  sell  them.  At  Buenos  Ayres  the  adventure  was 
altogether  defeated,  so  far  as  the  cattle  were  con- 
cerned, and  the  underwriters  became  liable  for  the 
loss.  In  my  judgment  the  issuing  of  the  decree  by 
the  Argentine  Government  was  an  act  of  state  and 


comes  within  the  words  *^  arrests,  restraints,  and 
detainments"  in  the  body  of  the  policy.  There 
seems  to  me  to  be  no  analogy  between  this  case  and 
the  case  of  the  arrest  or  £tention  of  a  ship  at  the 
suit  of  a  private  individual  for  the  purpose  of  insti- 
tuting proceedings  against  the  diip.  But  when  I 
come  to  the  warranty,  I  should  be  inclined  to  say,  if 
we  were  dealing  with  a  document  other  than  a  policy 
of  marine  insurance,  that  a  restraint  of  tins  sort, 
which  was  only  in  the  nature  of  an  injunction 
forbiddiag  the  landing  of  the  cattle  but  allowiog  the 
other  cargo  to  be  landed  under  certain  conditions  if 
the  master  thought  fit  to  do  so,  would  not  in  the 
ordinary  meaning  of  the  BngUsh  language  come 
within  the  words  "  capture,  seizure,  or  detention."  It 
seems  to  me  to  be  clear  that  it  was  not  a  "  capture," 
and  I  should  have  thought  that  it  was  not  **  a  seizure 
or  detention "  according  to  the  ordinary  meaning  of 
those  words.  But  I  accept  the  suggestion  that  we 
must  not  construe  policies  of  insorance  as  we  should 
other  documents,  and  in  this  retpect  Bigham,  J. ,  said, 
"It  was  said  that  this  exception  ought  not  to  be 
interpreted  to  include  '  restraint.'  I  tmnk,  however, 
that  the  very  object  of  this  exception  is  to  free  the 
underwriters  from  liability  under  the  words '  arrests, 
restraints,  and  detainments'  ia  the  body  of  the  policy. 
It  is  true  that  the  same  words  are  not  used,  but  the 
exception  must  be  taken  to  refer  to  something  which 
has  gone  before,  and  to  what,  if  not  to  the  words  I 
have  mentioned  P  "  It  is  true  that  Parsons,  in  his 
treatise  on  Marine  Insurance,  vol.  1,  p.  585,  does  not 
speak  with  any  great  certainty  about  the  matter, 
because  he  says  that  "  detention  "  is  a  taking  with 
intent  to  return  the  thing  taken,  as  where  a  ship  is 
arrested  by  an  embargo,  or  stopped  for  search,  or 
detained  in  a  port  by  an  actual  mockade,  "  or,  per- 
haps, by  being  lawfully  restrained  from  entering  her 
port  of  destination  by  a  blockading  force."  I  cannot 
see  for  this  purpose  much  difference  between  the  case 
of  a  restraint  l:y  a  blockading  f  oroe  and  the  case  of 
a  restraint  by  the  enforcement  of  a  sanitary  law. 
In  these  circumstances,  in  view  of  the  meaning  which, 
according  to  the  authorities,  seems  to  have  been 
placed  upon  the  words  of  the  warranty,  I  have  not 
sufficient  confidence  in  the  natural  meaning  of  the 
words  to  justify  me  in  differing  from  the  interpretation 
placed  upon  them  by  the  learned  j  ndge.  The  result  is 
that  Mr.  Justice  Bigham's  judgment  must  be  affirmed, 
for  the  reasons  given  in  the  second  part — ^namely,  the 
reasons  based  on  the  warranty  clause — but  not  for 
those  given  in  the  first  part  of  that  judgment. 

Stihuno,  L.  J. — I  am  of  the  same  opinion.  In  the 
first  place  I  think  that  the  proceedings  at  Buenos 
Ayres  in  September,  1900,  amounted  to  an  exercise  of 
force  by  tiie  Government  of  the  Argentine  Bepublic 
so  as  to  bring  the  case  within  tbe  perils  insured 
against  Wnat  took  place  was  tiiis.  The  ship, 
havinff  arrived  at  Buenos  Ayres,  was  inspected  by  an 
official,  when  it  was  discovered  that  certain  of  the 
cattle  were  or  might  be  suffering  from  an  infectious 
disease.  Thereux>on  the  Ministry  of  Agriculture 
intervened  and  served  a  reiolution  upon  the  captain 
directing  him  to  take  the  ship  out  of  the  port,  with 
leave  to  transship  the  cattle  on  to  another  vessel  out* 
side  the  port,  and  ordering  that  the  ship  should  be 
disinfected  before  the  rest  of  the  goods  were  landed. 
On  tbe  following  day  an  order  was  made  by  the 
President  of  the  Bepublic  and  the  Minister  of  Agricul- 
ture forbidding  until  further  notice  the  discharge  of 
any  cattle  arriving  from  the  United  Kingdom.  The 
captain,  having  been  served  with  the  resolution,  took 
the  ship  out  of  i>ort,  and,  in  order  to  minimize  the 
loss,  he  transshipped  the  cattie  on  to  another  vessel ; 
and  they  were  taken  to  Montevideo  and  sold  there. 
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It  BeemB  to  me  that  the  loas  was  occasioned  by  the 
active  intervention  of  the  Qovernment  of  the  Argen- 
tine Bepublio,  and  that  interTentitin  was  none  the  less 
an  ex*  rcise  of  superior  force  because  neither  the  army 
nor  tbe  police  force  actually  intervened.  The  natund 
inference  is  that,  if  the  oaptikin  had  not  obeyed  the 
order,  the  government  offioiuls  would  have  taken 
possession  of  tbe  ship  and  slaughtered  the  cattle  in 
accordance  with  article  5  of  the  decree  of  the  22nd  of 
May,  1899.  The  captain,  therefore,  seems  to  me  to 
have  been  jnttified  in  taking  the  ship  outside  the  port 
and  transshipping  tbe  cattle  in  order  to  minimize 
the  loss,  and  in  doing  so  he  acted  in  com- 
pliance with  superior  force.  It  was  none  the 
less  the  act  of  tbe  Argentine  Government 
because  it  was  done  in  accordance  with  the  Uws  in 
force  in  that  country.  Ic  has  been  decided  that  it  is 
a  peril  covered  by  a  policy  of  insurance  in  similar 
terms  to  those  in  the  present  case  where  there  has 
been  a  loss  caused  by  the  intervention  of  a  govern- 
ment in  enforcing  the  revenue  laws.  I  can  see  no 
distinction  between  enforcing  the  revenue  laws  and 
enfordog  the  sanitary  laws.  The  principle  as  to  the 
enforcement  of  the  revenue  laws  was  reooffniz«d  in 
Cory  V.  Burr,  31  W.  R  894,  8  App.  Caa.  393,  where 
the  seizure  was  the  result  of  smuggling,  and  in 
EohinAon  Gold  Mining  Co.  v.  AUiance  Insurance  Co,^  50 
W.  B.  109,  [1902]  2  K.  B.  489.  On  behalf  of  the 
defendants  it  was  argued  that  a  long  line  of 
authoritiei,  of  which  Hadkinson  v.  Bohinaont  3  Bos.  & 
P.  388.  is  a  leading  example,  upply.  ThH  effect  of  those 
cases  was  summed  up  by  Brett,  J.,  in  Bodoc%-nachi  v. 
EllioU,  21  W.  R.  810,  L.  R.  8  0.  P.  649,  at  p.  670,  thus : 
"  If  the  muster  of  the  ship,  of  his  own  accord,  or  in 
obedience  to  the  orders  of  the  officers  of  the  Queeo, 
abstains  from  entering  a  blockaded  port,  the  oausa 
proximo  is  not  the  blockade,  but  the  voluntary  act  of 
the  mastf'r."  It  seems  to  me  that  the  present  case 
goes  far  beyond  what  was  laid  down  there.  In  ^e 
view  which  I  take  of  the  facts  the  master  did  not  act 
voluntarily.  1%  on  entering  the  port  the  mast^-r  had 
been  informed  th«t  there  was  a  law  against  his 
landing  the  goods  and  that  it  was  likely  to  be  put 
into  force,  and  he  had  gone  on  his  voyage  and  not 
entered  the  port,  the  case  would  have  been  like  Had- 
Jcinion  v.  Robinson,  But  here  he  went  as  far  as  he 
could,  and  only  desisted  when  the  government  inter- 
vened. Those  cases  therefore  do  not  apply.  Upon 
this  question,  therefore,  I  differ  from  l^e  decision  of 
Bigham,  J. 

Upon  the  second  question  I  feel  unable  to  differ 
from  the  opinion  expressed  by  the  learned  judge. 
The  word«  of  the  warranty  are,  no  doubt,  so  cue  what 
difficult  to  construe;  but,  having  regard  to  the 
judgment  which  is  about  to  be  delivered  by  Mathew, 
L  J.,  I  do  not  differ  from  the  conclusion  at  which  he 
has  arrived. 

Mathbw,  L,J.y  read  the  following  judgment :  The 
material  facts  may  be  stat^-d  in  a  few  words.  By  the 
order  of  the  administration,  the  executive  authority 
at  Buenos  Ay  res,  the  vessel,  TheBellevue,  was  stopped 
before  she  reached  her  berth.  The  discharge  of  the 
oatOe  was  proh«bited,  and  the  animals  were  detained 
OB  board  the  vessel.  The  master  was  directed  to 
leiftve  Buenos  Ay  res  and  land  the  cattle  at  some  other 
port.  He  obeyed.  The  animals  were  transshipped 
outside  the  port  and  sent  to  Montevideo.  It  was  not 
disputed  that  the  object  of  the  asaured  in  shipping  the 
cattle  to  Buei  os  Ayres  in  consequence  was  altogether 
defeated.  It  was  argued  for  the  defendants  that  the 
loss  thus  occasioned  was  not  due  to  *' arrest,  restraint, 
or  detainment'*  within  the  meaning  of  the  policy. 
The  words,  it  was  contended,  implied  the  use  of  direct 
force,  and  none  had  in  fact  been  employed.     The 


case  of  Finlay  v.  Liverpool  and  Great  Western  Steam- 
ship Co,,  23  L.  T.  Rep.  251,  upon  which  relianoe  was 
placed  by  the  defendants*  counsel,  afforded  no 
grounds  for  this  position,  and  no  other  satisfactory 
authority  was  referred  to.  If  actual  force  was  not 
used  it  was  because  there  was  no  opposition.  The 
mast«'r  submitted  to  the  orders  of  the  administration. 
The  result  to  the  assured  was  the  same  as  if  force  had 
been  used,  and  even  if  the  defendants  were  right  in 
their  interpretation  of  the  words  in  question,  the  loss 
was  efuedem  generis  with  the  peril  described  in  the 
policy,  and  was  covered  by  the  general  words, "  other 
losses  and  misfortunes,"  which  eod  the  enumeration 
of  the  perils  insured  against.  It  was  further  argued 
for  the  def t'udants  that  the  loss  was  not  within  the 

Solicy  because  the  acts  of  the  administration  were 
legal — that  is  to  say,  were  out  of  the  ordinary  course  of 
the  law.  There  was  no  reason  for  saying  that  what  was 
done  by  the  administration  was  out  of  the  ordinary 
course  of  the  law  of  the  p  )rt  of  destination.  Even  if  it 
were,  I  do  not  see  how  it  would  help  the  imder- 
writers.  I  am  of  opinion  that  but  for  the  warranty 
the  underwriters  would  be  responsible  for  the  loss  in 
question.  This  conclusion  is  in  accordance  with  the 
decisions  referred  to  in  the  argument  with  respect  to 
the  meaning  of  similar  words  in  charter-parties  where 
shipowners  and  charterers  have  been  exonerated  from 
the  performance  of  their  obligations  by  a  blockade 
which  rendered  accets  to  a  port  commercially  im- 
practicable. No  reason  was  given  with  respect  to 
this  insurance  why  the  words  "  arrest  of  princes  **  in 
this  policy  and  in  an  ordinary  charter-party  should 
have  different  meanings.  Bat  the  p  )licy  contains  the 
warranty  against  "capture,  seizure,  or  detention,*' 
commonly  (»]led  at  Lloyd's  the  f.c  s.  clause;  and  it 
was  argued  for  the  defendants  that  their  liabilitr^ 
under  the  earlier  part  of  the  policy  was  cancellecL 
The  warranty  goes  beyond  the  words  "  arrest "  and 
" restraint."  *'0*pture "  and  '*  seiinre"  are  stronger 
expressions.  It  was  suggested  th«t  what  was  meant 
were  acts  of  warfare,  but  it  is  clearly  settled  that  the 
words  have  no  such  restricted  meaning :  Cory  v.  Burr. 
It  is  not|  in  my  opinion,  intended  by  the  alteration  of 
terms  to  describti  a  different  class  of  perils  from  those 
previously  mentioned.  Counsel  for  the  plaintiff  failed 
to  suggest  any  practical  difference  for  the  present 
purpose  between  the  two  sets  of  phrases.  It  seems 
to  me  sufficient  to  point  out  that  the  word  "  detea- 
tion  "  in  the  warranty  cannot  be  distinguished  from 
the  word  "detainment"  in  the  earlier  part  of  the 
policy.  The  loss,  in  my  judgment,  is  within  the 
warranty,  and  the  underwriters  are  not  liable  in  this 
action.  For  these  reasons  I  agree  that  the  appeal 
must  b^  dismisssed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Rowdiffes,  Rawle,  &  Co., 
lor  Hill,  Dickinson,  Dickinson,  Hill,  db  Boberts,  Liver- 
pool. 

Solicitors  for  the  defendants,  WaUons,  Johnson, 
Buhb,  df  Whatton. 
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From  Registrar  in  Bankruptcy. 
(Collins,  M.R.,  and  Romer  and  )-  March  IS. 

Cozens-Hardy,  L.JJ.) 

In  re  Beer. 
Ex  parte  Bebb.  (a.) 

Bankruptcy — Discharge— Subsequent  scheme  of  composi- 
tion involving  annulment  of  bankruptcy — Discretion  of 

(a.}  Reported  by  R.  R.  Campbell,  Esq.,  Barri8t«> 
at-Law* 
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court  aa  to  annulment — BanJeruptq/  Act,  1883  (46  & 

47  Vict.  c.  52),  as.  23,  32— Bankruptcy  Act,  1890  (53 

&  54  Vid.  c.  71),  88.  8,  9. 

The  court,  in  exercising  its  discretion  as  to  the  anntd- 
ment  of  a  bankruptcy,  wiU  taJee  into  consideration  not 
only  the  interest  of  creditors  but  also  and  primarily  the 
interests  of  the  public  and  commercial  morality. 

A.,  who  had  been  adjudicated  a  bankrupt  and  obtained 
a  discharge,  entered  into  a  scheme  of  composition  with  his 
creditors,  one  of  the  conditions  of  which  scheme  was  that 
the  bankruptcy  sJiould  be  annulled.  A.  Tiad  been  guilty 
of  certain  offences  under  section  8  of  the  Bankruptcy  Act, 
1890. 

Held,  that,  in  the  interests  of  public  and  commercial 
morality,  the  court  was  precluded  from  ordering  the 
bankruptcy  to  be  annulled. 

This  was  an  apped  by  the  bankrapt  fro  on  the 
refusal  of  Mr.  Begistrar  Giffdrd  to  approve  of  a 
soheme  of-  oomposidon  nnder  seotion  23  of  the 
Bankruptcy  Act,  1883. 

The  facts  were  as  follows : 

In  1896  Mr.  Beer  oommeaced  business  as  a  whisky 
blender.  On  the  10th  of  April,  1899,  a  receiving 
order  was  made  against  him,  and  on  the  27th  of  the 
same  month  he  was  adjudicated  a  banlornpt.  In 
May,  1899,  a  first  dividend  of  28.  Id.  in  the  pound 
was  paid,  and  in  July  the  bankrupt  applied  for  his 
discharge.  On  proof  (1)  that  the  assets  were  not 
equal  to  10s.  in  the  pound  on  the  amount  of  un- 
secured debts ;  (2)  that  the  debtor  had  continued  to 
trade  after  knowing  himself  to  be  insolvent ;  ^3)  that 
the  debtor  bad  been  guilty  of  misconduct  in  naviog, 
without  his  wife's  knowledge  and  consent,  appro- 
priated and  employed  in  his  business  money  deposited 
with  him  by  her,  it  was  ordered  by  the  registrar  that 
the  discharge  should  be  suspended  for  two  years  and 
SIX  monthH,  and  that  the  dischtfge  should  take  effect 
as  from  the  12th  of  January,  1902. 

On  the  9th  of  January,  1903,  a  meeting  of  creditors 
was  held  at  which  the  debtor  proposed  to  pay  an 
additional  dividend  of  78.  lid.  in  the  pound  (meJdng 
in  all  10s.  in  the  pound),  but  subject  to  the  condition 
that  his  bankruptcy  should  be  altogether  annulled. 
This  proposal  was  accepted  by  the  majority  of 
creditors,  and  accordingly  on  the  28th  of  January, 
1903,  application  was  made  to  the  court  for  its 
approval  of  the  scheme.  One  of  the  creditors— viz  , 
the  debtor's  wife,  had  withdrawn  her  claims  against 
the  estate  and  executed  a  release  under  seal. 

On  the  4th  of  February.  1903,  the  application  was 
heard.  It  was  supported  by  nine  creditors,  and 
opposed  by  one.  The  official  receiver  reported  in 
favour  of  the  proposal  The  learned  registrar  refused 
to  approve  of  the  scheme.  He  was  of  opinion  that 
section  23  did  not  apply  after  the  bankrupt's  dis- 
charge had  taken  effect.  It  was  in  effect  an  applica- 
tion to  remove  disqualifications  to  which  the  bankrupt 
was  subjfct  by  reason  of  the  fact  that  five  years  had 
not  elapsed  since  the  date  of  his  discharge. 

The  bankrupt,  who  had  been  elected  a  councillor  of 
a  borough  council,  appealed. 

Section  23  of  the  Bankruptcy  Act,  1883,  is  as  follows : 
(1)  *' Where  a  debtor  is  adjudged  bankrupt  the 
creditors  may,  if  they  think  fit,  at  any  time  after  the 
adjudication, by  special  resolution,  resolve  to  entertain 
a  proposal  for  a  oomposition  in  satisfaction  of  the 
debts  due  to  them  under  the  bankruptcy,  or  for  a 
scheme  of  arrangement  of  the  bankrupt's  aSfairs ;  and 
thereupon  the  same  proceedings  shall  be  taken  and 
the  same  consequences  shall  ensue  as  in  the  case  of  a 
oomposition  or  scheme  accepted  before  adjudication." 
^2)  <'  If  the  court  approves  the  composition  or  scheme 
it  may  make  an  order  annulling  the  bankruptcy  and 
▼estii^  the  property  of  the  bankrupt  in  him  or  in  such 


other  person  as  the  court  may  apjpoint,  on  such  terms 
and  subject  to  such  conditions,  if  any,  as  the  court 
may  declare." 

Section  32,  sub-section  1  (<f),  of  the  Act  is  as 
follows :  "  "^^en  a  bankrupt  is  adjudged  bankrupt  he 
shall,  subject  to  the  provisions  of  this  Act,  be  dis- 
qualified for  being  elected  to  or  holding  or  exercising 
the  office  of  mayor,  alderman,  or  councillor.*' 

Muir  Mackenzie,  iot  the  debtor. 

Danckwerts,  K.C,  jknd  Carrington,  for  the  creditors 
supporting  the  appeal, — The  position  is  different 
to  what  it  would  have  been  if  the  scheme  had 
been  made  before  the  discharge.  The  first  offonce 
of  the  bankrupt — viz.,  assets  of  a  value  below 
10s.  in  the  £,  compelled  the  registrar  to  suspend 
the  discharge  for  two  years.  For  the  two  other 
offences  he  added  six  months.  From  the  point 
of  view  of  the  creditors,  if  the  court  accede  to  our 
request,  we  get  10s.  in  the  £.  If  the  court  does  not 
accede  we  are  punished.  Is  it  worth  while  to  punish 
the  creditors  for  the  purpose  of  imposing  a  slight 
inconvenience  on  the  bankrupt.  The  Bankruptcy 
Act  was  passed  as  much  for  the  benefit  of  creditors  as 
for  the  punishment  of  the  bankrupt. 

Herbert  Reed,  K.C,  and  E.  Clayton,  for  the  opposing 
creditor,  were  not  called  upon. 

Goixms,  M.B. — ^This  is  an  appeal  from  a  decision 
of  Mr.  Begistrar  GHffard,  who  has  refused  to  approve 
of  a  scheme  of  oomposition  under  section  23  of  the 
Bankruptcy  Act,  1883,  of  a  scheme  which  involves 
the  annulment  of  the  bankruptcy.  The  debtor  got  an 
order  of  discharge  subject  to  a  suspension  of  two  and 
a-half  years,  but  he  wisbes  now  to  fet  his  bankruptcy 
altogetiier  annulled.  Now  at  one  time  it  was  thought 
that  there  could  be  no  annulment  of  bankruptcy 
except  under  section  35  of  the  Act  of  1883.  That 
view  was  not  adopted  in  the  Court  of  Appeal.  Here 
it  has  been  held  that  the  court  has  a  discretion  to 
permit  the.  annulment.  But  the  circumstances  most 
be  special,  and  ^ere  is,  to  start  with,  a  vehement 
presumption  against  the  debtor's  right  to  have  the 
bankruptcy  annulled.  In  the  present  case  the  debtor's 
conduct  is  open  to  grave  suspicior*.  The  learned 
registrar  has  reported  that  he  knowingi/  appropriated 
and  employed  in  his  business  and  without  nis  wife's 
knowledge  and  consent  money  deposited  by  her  with 
him.  TMs  is  a  fraudulent  breach  of  trust,  and  as 
such  one  of  the  offences  mentioned  in  section  8  of  the 
Bankruptcy  Act,  1890.  The  annulment  of  a  bank* 
ruptoy  is  a  matter  in  the  discretion  of  the  oourt ;  it 
is  a  matter  of  duty  on  the  part  of  the  oourt.  The 
oourt  is  under  a  duty  to  consider  the  charaoter 
of  the  bankrupt,  how  it  is  that  he  came  to 
be  bankrupt,  and  how  he  has  gone  through 
the  ordeal  of  bankruptcy.  It  is  said  that  the  court 
ought  to  consider  the  interests  of  the  creditors  rather 
than  the  interests  of  the  public  But  it  has  been  held 
that,  even  where  the  bankrupt  has  paid  his  creditors 
in  full,  the  court  will,  in  the  interests  of  the  public, 
disallow  an  annulment.  The  primary  matter  for  con- 
sideration is  the  conduct  of  the  debtor.  I  cannot 
consider  the  special  grounds  on  which  the  learned 
registrar  refused  the  application.  But  he  was  of 
opinion  on  tke  facts  that  Uie  debtor's  conduct  was  not 
such  as  to  entitle  him  to  an  annulment.  For  these 
reasons  I  am  of  opinion  that  the  appeal  must  be  dis- 
missed. 

BoME&,  L.  J.— I  am  of  the  same  opinion.  In  appli- 
cations of  this  kind,  made  for  the  annulment  of  ^  a 
bankruptcy,  the  oourt  is  bound,  in  exercising  its  dis- 
cretion, to  look  at  many  things,  amongst  others  at 
the  state  of  affairs  in  the  ban^uptcy,  and  in  par- 
ticular the  conduct  of  the  bankrupt.    The  court,  no 
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doubt,  is  not  absolutely  precluded  from  allowing  an 
annulment  of  the  baokrnptcy  when  such  annulment 
is  in  the  interests  of  the  creditors  moely  because 
the  bankrupt  h«s  benn  guilty  of  some  offanoe. 
But  it  it  the  duty  of  the  court  to  seriously  con- 
sider the  position  of  aff-urs  when  the  bankrupt  is 
proved  to  have  be«n  guilty  of  misoonduot.  It  is 
importuit  to  see  whether  in  die  interest  of  the  public 
there  should  be  an  aanulmeiit.  The  court  has  to  look 
at  the  public  interests  and  the  requirements  of  com- 
mercial morality.  Bven  if  it  w6re  to  the  interest  of 
creditors  that  there  should  be  an  annulment,  yet  that 
is  no  consideration  if  the  court  has  come  to  Uie  con- 
dunon  that  an  annulment  would  not  be  in  the  interests 
of  public  and  commercial  morality.  I  have  already  in 
the  course  of  the  argument  referred  to  Ex  parte 
Kearaley,  18  a  B.  D.  16S,  35  W.  B.  Dig.  15.  lindley, 
L.J.»  at  p.  174  of  the  report,  says  this :  "  What,  then, 
is  the  duty  of  the  court  in  dealing  with  a  matter  of  this 
kind  ?  It  is  laid  down  in  sub-section  6  of  section  18. 
It  is  the  duty  of  the  court  to  look,  not  only  at  the 
interest  of  the  creditors,  but  also  at  the  conduct  of  the 
debtor.  Under  some  of  the  oiroumatances  mentioned 
in  sub-section  6,  however  beneficial  the  composition 
or  scheme  may  be  to  the  creditors,  it  is  the  duty  of 
the  court  by  reason  of  the  conduct  of  the  debtor  to 
refuse  to  sanction  it."  Lopes,  L.J.,  at  p.  175  of  the 
same  report,  says:  *'The  circumstances  differ  in 
almost  evfry  c«se.  It  would  be  impossible  to  lay 
down  any  general  rule  applicable  to  all  cases.  But  I 
understand  it  to  he  left  to  the  discretion  of  the  court, 
when  a  composition  appears  reasonable,  to  determioe 
whether  the  conduct  of  the  debtor  is  such  as  to  make 
it  more  expedient  in  the  interest  of  the  public  to 
punish  him  than  to  consult  only  the  interest  of  the 
creditors." 

It  mutt  not  be  forgotten  that  what  the  bankrupt 
desired  was  to  be  able  to  go  into  the  world  and  say 
"  Oh,  my  bankruptcy  was  annulled  and  reversed  by 
order  of  the  court.  My  conduct  cannot  have  been 
very  bad.'*  Ou^^bt  we  to  allow  the  debtor  to  go 
about  and  say  this  P  It  appears  from  the  records  of 
the  court  that  he  started  in  1896  with  £100,  that  be 
carried  on  busmess  for  three  years,  that  throughout 
his  business  was  unsuccessful,  that  he  owed  debts 
amounting  to  several  thousand  pounds,  that  he  paid 
only  two  sitilliDgs  in  the  pouud,  that  he  continued  to 
trade  after  knowing  himself  insolvent,  that  he 
appropriated  money  of  his  wife  without  her 
knowledge  and  consent.  Is  that  conduct  such  as 
should  justify  the  court  in  aniulliDg  the  bankruptcy  P 
The  interests  of  the  public  and  commercial  morahty 
are  against  an  auDulment.  For  these  reasons  the 
appeal,  in  my  opinion,  fails. 

Cozens-Habdt,  L.  J. — I  agree.  I  protest  against 
the  notion  that  the  bankrupt  purged  hu  offence  when 
the  period  of  his  discharge  elapsed,  or  that  he  could 
make  a  bargain  with  his  creditors  that  bis  bankruptcy 
should  be  annulled.  On  the  ground  of  public  policy 
I  disallow  the  appeaL 

Appeal  dismisied. 

Solicitors,  Harrison  its  Powell;  (7.  TT.  d;  H,  B, 
Taylor;  Foy  &  Co. 


Stiti  Ooutt  Of  9u0tia. 


Chan.  Div. 
Farwell,  J. . 


March  12. 


BoTOB  V.  Bdbbookb.  (a.) 


Power% — Lease  to  donee  of  power  and  otJiers — Settled 
Estates  Act,  1877  (40  &  41  Vict,  c  18)— 5ettW  Land 
Act.  1882  (45  <fe  46  Vict.  c.  dS)— Covenant  to  pay  rent 
— Validity  of  lease — Lease  to  trustes/or  donee* 

A  lease  granted  by  a  donee  of  a  power  of  leasing  to 
himself  or  to  himself  and  others  if  ipso  facto  void, 

SemKle,  except  in  the  case  of  certain  powers  of  ancient 
creation,  where  uniform  practice  since  their  creation  hoe 
been  hdd  to  show  that  a  special  construction  mtut  be  pui 
on  the  power,  a  lease  hy  a  donee  of  a  power  to  a  tnutee 
for  himself  is  void. 

Bevan  v.  Habgood,  8  W,  B.  703, 1  Joh.  &  E.  222, 
di^cuMed, 

A  tenant  for  life  purported  to  grant  a  lease  under  the 
Settled  Estates  Act,  1877,  to  a  firm  in  which  he  was  him- 
self a  partner  ;  the  leases  contained  covenants  for  payment 
of  rent,  &c,,  by  the  "  lessees^*  who  loere  defined  as  being 
the  donee  and  his  partners  and  their  executors^  adminis- 
trators, and  aseigns. 

Held,  that  ti^e  lease  was  void;  first,  because  in  fact  the 
rent  received  was  not  the  best  obtainable;  secondly,  because 
there  was  during  the  life  of  the  tenant  for  li/e  no  enforce- 
able covenant ;  thirdly,  because  the  lease  was  to  the  donee 
himstlf  with  others. 

Witness  action. 

In  and  prior  to  1892  Frederick  Boyoe  was  tenant 
for  life,  under  the  will  of  his  father,  of  a  houie  in 
which  he  lived  and  carried  on  business. 

The  house  was  mortgaged  to  a  building  sodety, 
and  the  annuU  payments  under  the  mortgage 
amounted  to  £60  10s. 

In  1892  he  entered  into  partnership  with  his  son 
and  W.  M.  Goldsworthy.  It  was  agreed  that  the 
partnership  business  s^ould  be  carried  on  in  the 
house,  and  that  Frederick  Bo>ce  should  grant  a 
lease  of  the  house  to  the  firm,  but  should  himself 
continue  to  live  in  his  house.  Frederick  Boyce 
accordingly  purported  in  the  exercise  of  the  powers 
given  to  him  by  the  Settled  Bstates  Act,  1877,  and  of 
any  other  powers  thereto  enabling  him,  to  grant  a 
lease  to  himself,  his  son,  and  Goldsworthy,  therein- 
after called  "the  lessees."  The  expression  '*the 
lesiees  **  was  therein  defined  as  including  Frederick 
Boyce,  his  son,  Goldsworthy,  "  and  their  executors, 
administrators,  and  assigns."  The  lease  contained 
covenants  by  "the  lessees*'  with  Frederick  Boyoe 
for  {inter  alia)  the  payment  of  rent.  The  rent 
reserved  was  £60  lOi. — i.e.,  the  annual  sum  payable 
to  the  building  society. 

It  was  suhsequently  agreed  that  when  Frederick 
Boyce  ceased  to  manage  the  business  he  should  leave 
the  hou«e  and  one  of  his  partn<>rs  should  live  there, 
and  that  the  firm  should  pay  Frederidc  Boyoe  £16  a 
year  in  lieu  of  his  right  to  live  in  the  house. 

Frederick  Boyoe  died  in  1902.  In  the  meantime 
the  lease  had  been  assign«>d  by  the  lessees  to  a 
purohaM'r,  who  in  turn  assigned  it  to  the  defendant. 

This  action  was  brought  by  the  persons  entitled  to 
the  freehold,  after  the  death  of  Frederick  Boyoe, 
under  the  will  of  his  father,  to  r^^oov^r  possession  of 
the  house  on  the  ground  that  the  lease  was  void. 

Both  the  S<>ttled  Bstates  Act,  1877,  and  the  SetUed 
Laud  Act,  1882,  require  that  leases  niade  under  them 
shall  reserve  the  best  rent  reasonably  obtainable. 

(a.}  Beported  by  Godfbst  B.  Benson,  Esq.,  Bar- 
rister-at-Law. 
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Upjohn,  K,G,,  and  F,  Thompson,  for  the  plaintiffs. — 
A  douee  of  a  power  may  not  Jease  to  himself.  The 
opinion  of  Paife-Woo*l,  V  0.,  in  Bevan  v.  Hahgood,  8 
w.  B.  703, 1  Job.  &  H.  222.  and  if  Lord  St.  Leonards 
(Sogden  on  Powers  (8th  ed.)»  717),  that  he  may  lease 
to  a  trustee  for  himself,  is  contrary  to  general 
principle  and  is  not  really  supported  by  the  oases  to 
which  they  refer.  The  only  case  when  aoy thing 
similar  was  decided  was  that  of  Wilson  y.  SeweU,  4 
Borr.  1975,  1  Wm.  BL  616,  where  a  lease  had 
been  granted  by  a  Master  of  the  Bolls  to  himself ; 
and  that  lease  was  supported,  not  on  a  ground 
of  general  principle  but  because  the  established 
custom  of  the  Bolls  Office  wAs  adaiitted  as  con- 
Umporanea  eoopositiooi  the  Act  under  which  the  lease 
was  granted.  la  any  case  this  lease  is  bad  because 
there  is  no  enforceable  covenent,  and  further  because 
the  evidence  shows  that  the  best  rent  was  not 
reserved. 

Butcher,  K,C.,  and  Clay  {B.  Jlolman  Gregory  with 
them,  for  the  defendant,  relied  on  Bevan  ▼.  Habgood, 
and  the  opinion  of  Lord  St.  Leonards,  and  argued 
that  the  covenants  in  the  lease  were  joint  and  several 
and  therefore  enforceable. 

Fabwbll,  J.^This  is  a  lease  purporting  to  be 
granted  under  a  statutory  power,  which  requires  that 
the  best  rent  obtainable  shall  be  reserved.  I  find  that 
the  best  rvnt  obtaiuable  was  not  reserved,  and  there- 
fore the  reqairements  of  the  Act  giving  the  power 
have  not  be«n  complied  with  and  there  is  no  lease. 
But  there  is  a  further  ground  on  which  the  lease  can- 
not be  supported.  The  Act  requires  that  the  lease 
shall  contain  covenants  for  payment  of  the  rent,  &o. 
Kow  here  the  lease  is  made  by  the  tenant  for  life  to 
himself  and  others.  It  follows  that  during  his  life- 
time there  are  no  covenants  that  coald  be  sued  upon 
— that  is,  assuming  Uiat  the  covenants  are  j  >int.  It  is 
argued  that  they  are  joint  and  several,  aad  I  have 
done  my  best  to  spell  out  such  a  covenant ;  but  the 
court,  though  in  the  case  of  ambiguous  words  it  may 
adopt  a  coQstruction  which  would  support  tbe  lease, 
must  not  alter  the  plain  meaning  of  words,  and  I  find 
here  no  words  of  severance.  Treating  tbis,  therefore, 
as  a  joint  covenant,  it  is  dear  that  no  action  at  law 
oould  be  brought,  and  the  Act,  when  it  requires  a 
covenant^  means  a  legal  covenant  enforceable  at  law 
and  not  some  right  which  might  or  might  not  be 
enforceable  in  equiiy.  There  remains,  however,  the 
question  whether  in  any  case  a  lease  by  a  tenant  for 
Ufe  to  himself  and  others  could  be  upheld.  Fortun- 
ately I  am  not  bound  to  decide  this  question  iu  a 
manner  which  would  contravene  any  previous  judg- 
ment. If  there  is  one  doctrine  better  settled  than 
another,  it  is  that  a  man  in  a  fiduciary  position  should 
not  enter  into  a  transaction  in  which  his  interest  con- 
flicts with  his  duiy.  It  is  said  that  the  one  exception 
to  this  is  the  case  of  a  donee  of  a  power  of  leasing, 
who,  it  is  said,  may  grant  a  lease  to  a  trustee  for  hmi- 
■elf  •  If  it  is  so  it  is  a  great  anomaly.  But  assuming 
that  this  anomaly  exists  in  the  case  of  a  lease  by  a 
tenant  for  life  to  a  trustee  for  himself,  in  which  case 
the  lease  could  contam  valid  covenants,  yet  there  is 
no  authority  that  he  can  grant  such  a  lease  to 
himself,  and  I  should  decline  to  extend  this  exoeptiony 
if  it  exists  at  all,  by  holding  that  he  can  do  so. 

However,  after  the  full  disousnion  of  this  qaestion 
that  has  taken  place,  I  ought  to  say  further  that  I 
much  doubt  whether  there  is  such  an  exception  to  the 

fi-neral  nde  of  equity  as  the  tc-xt-books  st«te,  and  as 
age- Wood,  V.O.,  in  Bevan  v.  Habgood  thought.  In 
that  case  the  Vice-Chancellor  was  clearly  much  guided 
by  the  circumstances  of  the  particular  case.  I  do  not 
think  his  proposition  is  proved  by  the  cases  of  Wileon 
▼•  Swfdl  and  Cardigan  v.  Montague  to  which  he  refers. 


As  to  Cardigan  v.  Montague,  which  is  only  reported  in 
an  appendix  to  Sogden  on  Powers,  p.  918, 1  cannot  find 
that  this  question  was  ever  raised  in  that  case.    There 
was  a  reference  to  the  master  to  report  as  to  certain 
leases  whether  they  were  valid  as  reserving  the  best 
rents  and  containing  the  proper  covenants,  and  the 
master's  certificate  was  after wurds  varied  as  to  certain 
of  these  leases,  but  from  beginning  to  end  of  the 
report  there  is  no  suggestion   that   this  psrUcular 
objection  to  the  leases  was  ever  raised.    That  being 
so,  I  cannot  treat  this  decision  of  the  Lord  Chancellor 
in  1754  as  having  established    such  an  important 
exception  to  what  is  now,  and  I  suppose  was  then, 
a  well-settled  rule.    Of  the  cuses  referred  to  hy  Lord 
St.    Leonards    as    showing   the   existence   of   this 
exemption,  the  earliest  is  Taylor  v.  Horde,  1  Burr. 
60.    I  cannot  find  that  in  the  argum«>nt  in  that  case, 
which  was  reported  very  fully,  this  point  was  ever 
raised,  and  it  was  a  case  before  a  court  of  common 
law,  which  in  those  day  did  not  regard  rules  of  equity. 
There  is,  however,  a  dictum  by  Lord  Mansfield  at  p. 
124  to  the  effect  stated  by  Lord  St.  Leonards.    But 
all  that  was  decided  in  that  cste  was  that  a  lease 
which  had  been  g^nted  by  a  tenant  for  life  to  a 
trustee  for  himself  was  a  valid  lease  at  law  as  against 
a  purchaser  of  tbe  freehold,  and  I  do  not  see  why  it 
was  not,  nor  do  I  sea  that  the  decision  affects  the 
rights  of  the  remaindermen  in  this  case. 

Wilson  V.  Sewell  is  usually  cited  as  reported  in 
4  Burr.  1975,  but  it  is  also  reported  in  1  Wm. 
Bl.  616,  and  as  there  reported  does  not  appear 
to  be  an  authority  for  the  proposition  contended  for. 
The  case  was  that  of  a  lease  granted  under  a  private 
Act  of  12  Gharlea  II.  by  a  Master  of  the  Bolls  to  a 
trustee  It  himself.  Lord  Minsfield,  as  reported  in 
1  Wm.  Blackstone,  gave  his  deci«ion  on  the  practice  of 
the  office  for  a  hundred  years,  and  the  real  meaniog  of 
the  case  is  that  the  uniform  practice  of  the  Masters  of 
the  Bolls  since  the  passing  of  the  Act,  which  con- 
ferred the  power  of  leasing,  are  admissible  as  oon- 
iemporanea  eocpositio  to  show  tiie  meaning  of  that  Act. 
The  ca^e  is  therefore  no  authority  for  the  general 
principle ;  and  the  same  explanation  applies  to  what 
is  said  by  Mr.  Chanco  (2  Chance  on  Powers  2091)  on 
leases  granted  by  bishops. 

Solicitors,  8,  F.  Sutton,  for  Page  &  Thompson, 
Bristol ;  C.  Bisgood,  for  C.  PiUers,  Bristol. 


In  re  Jennings  (a  Solioitob).  (a.) 
Manor — Steward — Custody  of  court  rolls, 

A  steward  of  a  manor  has,  for  the  purpose  of  per- 
forming  the  duHes  of  his  office,  a  right  to  the  custody  of 
the  court  rolU,  and,  in  the  absence  of  misconduct,  he 
possesses  this  right,  even  as  against  the  lord, 

Windharn  v.  GiubUei,  40  L,  J,  Ch.  505,  19  W.  B. 
Dig,  66,  followed, 

Bawes  i;.  Bawes,  7  Sim.  624,  5  L,  J.  Ch.  114,  ex- 
plained and  distinguished. 

Adjourned  summons. 

This  was  an  application  on  the  part  of  Arthur  John 
Wise,  as  lord  of  the  manor  of  Beverley  Water  Towns, 
to  compel  William  Bdward  Henry  Jennings,  the 
steward  of  the  manor,  to  deliver  up  to  him  tne  court 

(a.)  Beported  by  H.  L.  Obmiston,  Esq.,  Barrister- 
at-Law. 
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rolls,  to  the  oastody  of  which  the  applicant  dUdmed 
to  be  entitled. 

The  reepoodent  had  been  appointed  by  the  pre- 
decessor in  title  of  the  applicant  by  a  deed-poll  to  be 
steward  dnring  the  life  of  the  retipoudent,  provided 
'*  he  should  so  long  well  and  faithfolly  demean  and 
behave  himself  in  bis  said  office.*' 

There  was  no  allegation  of  mfscondnot  on  the  part 
of  the  steward,  bat  each  party  contended  that  ttie 
balance  of  convenience  was  in  favoor  of  bis  having 
the  castody,  and,  in  addition,  the  lord  claimed  the 
custody  as  a  matter  of  right  The  respondent  said 
that  there  was  no  snoh  right. 

T,  L,  WilJeimorij  for  the  applicant. — ^The  lord  hav, 
as  of  right,  the  custody  of  the  court  rolls ;  and  though 
they  ordinarily  remain  in  the  custody  of  the  steward, 
be  holds  tbem  only  as  servant  or  agent  of  tbe  lord : 
Eawes  v.  Baufea,  Hughes  v.  Mayre^  3  T.  B  275,  and 
Ex  parte  Oruhb,  5  Taunt.  206,  which  were  cited  in  the 
argument  in  that  case  are,  authorities,  not  for  the 
proposition  of  law  there  laid  down,  but  to  show  that 
the  court  had  j  urisdiction  to  make  the  order.  Windham 
V.  QiuhiUi  is  diametrically  opposed  to  Bawes  v.  Batoes^ 
was  decided  on  its  own  facte,  and  ought  not  to  be 
followed. 

He  also  referred  to  Gocke  v.  Harman,  6  East  404. 

Aueten-Gartmell,  for  the  respondent.  —  I  do  not 
claim  an  actual  title  in  the  court  rolls,  but  need  to 
have  their  custody  for  the  purposes  of  my  business  as 
a  steward.  Although  a  steward  is  a  servant  or  agent 
of  the  lord,  he  is  not  a  mere  servant,  but  has  duties  to 
the  tenante.  Elton  on  Copyhold  (2nd  ed.)>  p.  314, 
and  Scriven  on  Oopyhold  (7th  ed.),  p.  431,  treat 
Windham  v.  Giuhilei  as  an  authority  for  saying  that 
a  steward  cannot  be  deprived  of  the  rolls  except  for 
misconduct.  I  do  not  quarrel  with  the  actual  decision 
in  Bawee  v.  Bawes,  for  there  the  steward  had  been 
guilty  of  misconduct,  but  neither  Hughes  v.  Mayre 
nor  Ex  parte  Oruhb  warrant  the  statement  that  the 
lord  has  an  absolute  right  to  the  custody  of  the  rolls. 

He  alio  referred  to  North-  Western  Bailway  v.  Sharp, 
3  W.  B.  12,  10  Bxoh.  451,  and  Ex  parte  Corpus  ChrUti 
College^  6  Taunt.  105. 

T.  L.  Wilkinson  replied. 

BuoKLBY,  J.,  stated  the  facte,  and  continued:  The 
question  I  have  to  decide  is  whether  the  lord,  as 
against  the  steward,  is  as  of  right  entitled  to  have 
pobsession  of  the  court  roUs  Looking  at  the  matter 
on  principle,  what  strikes  me  in  the  first  instance  is 
that  the  lord  is  the  person  who  unquestionably  is 
entitled  to  their  possession,  but  not  as  his  own 
property.  B.  ▼.  2Wer,  4  M.  &  SeL  162,  shows  that 
as  regards  the  court  rolls  he  is  a  trustee  and  guardian 
of  the  tenante'  rights.  Agaia,  the  steward  in  a  sense 
is  a  servant  of  the  lord ;  but  he  is  not  a  mere  servant. 
He  holds  a  judicial  office  and  is  unquestionably 
entitled  to  tbe  possession  of  the  rolls  for  the  purpose 
of  executing  the  duties  of  his  office.  Tbe  lord  cannot 
refuse  to  let  him  bave  them  for  those  purposes ;  his 
rights  are  qualified  righte.  The  righte  of  tbe  lord 
are,  in  a  certain  sense,  paramount,  but  they  are  sub- 
ject to  the  steward's  daim  to  the  use  of  the  rolls ; 
and  the  steward  thus  has  righte  which  in  a  sense  are 
paramount  to  those  of  the  lord ;  but  both  the  lord 
and  the  steward  are  trustees  for  tbe  tenante  of  tbe 
manor.  In  that  state  of  righte,  where  tbe  steward  is 
properly  exeroisiag  the  duties  of  his  office,  and  for 
the  purposes  of  those  duties  needs  the  possession  of 
the  court  rolls,  has  the  lord  any  right  to  come  to  him 
and  say,  "  Deliver  them  up  to  me  "  ?  In  my  opinion 
he  has  no  such  right.  I  must  refer  to  the  authorities, 
and,  in  particular  to  the  case  of  Bawes  v.  Bawee, 
before  Shadwell,  Y.C,  in  which  the  decision,  if  his 


language  is  to  be  understood  in  the  wide  Moae  in 
which  it  is  reported  iu  Simon,  coven  this  caae.  I  do 
not  think  it  can  be  so  understood. 

The  first  case  bearing  on  the  subject  is  that  of 
Hughes  v.  Mayre  in  1789.  What  I  get  out  of  that  caae 
is  tbat  the  lord  of  the  manor,  who  was  going  abroad, 
and  wanted  to  see  the  court  rolls  and  deeds  belonging 
to  the  estate,  oalled  on  Mayre  to  show  cause  why 
he  should  not  deliver  them  up  to  him ;  it  appears 
that  Mayre  had  been  concerned  for  the  original  pro- 
prietor of  the  manor,  and  had  been  continued  in  the 
employment  of  Hughes.  It  does  not  appear  that 
Mayre  had  any  tenure  of  the  office.  I  gatuer  that  he 
had  not,  but  that  Hughes,  the  lord,  was  minded  to 
appoint  hiB  own  steward,  and  for  that  purpose  had 
asked  for  the  court  rolls.  Mayre  did  not  deny  the 
right  of  the  lord  to  the  custody  of  the  rolls,  but  said, 
first,  that  he  had  a  lien  on  the  munimente ;  and, 
secondly,  that  a  third  person  was  interested  in  them. 
It  was  ordered  that  the  lord  should  pay  £300  into 
court,  and  that  thereupon  the  steward,  or  as  I  read  it, 
the  late  steward,  should  dfUver  up  the  rolls.  That  is 
the  whole  case.  No  general  proposition  was  laid 
down  to  the  eff<)ct  that  the  lord  has  an  absolute  right 
to  an  order  that  the  steward  should  hand  over  the 
rolls. 

In  Ex  parte  Oruhb,  in  1813,  the  lord  had  dismissed 
one  steward  and  appointed  another  in  his  place.  The 
application  was  that  the  late  steward  should  delive? 
up  to  the  lord  or  the  present  steward  the  roll's  and 
all  other  deeds  relating  to  tbe  manors.  No  cause 
being  shown,  the  rule  was  made  absolute. 

The  next  case,  in  1815,  Ex  parte  Corpus  ChrisH 
College,  is  similar.  A  Mr.  Fry  had  employed  a 
steward.  The  application  was  tbat  he  should  deliver 
over  the  court  rolls.  The  court,  after  some  hesite- 
tioo  on  a  question  of  jurisdiction,  granted  a  rule  nisi 
to  the  whole  extent  prayed.  It  was  simply  a  oase 
of  a  lord  enforcing  his  righte  as  against  a  former 
steward. 

That  being  the  position  of  the  authorities,  the  oase 
of  Bawes  v.  Bawes  in  1836  came  before  ShadweU, 
y.G.  There  are  two  reporte,  and  from  that  in  the 
Law  Journal  it  appears  tbat  the  suit  was  instituted 
to  execute  tbe  truste  of  a  will  under  which  the  infant 
plaintifb  were  lords  of  a  manor.  They  alleged  that  a 
solicitor,  who  had  been  employed  as  steward  of  the 
the  manor,  had  been  negligent,  had  been  adjudicated 
a  bankrupt,  and  had  been  in  gaol.  In  other  words,  it 
was  a  case  of  a  steward  who  had  been  guilty  of  mis- 
conduct, and  was  not  to  be  trusted  with  the 
documente.  Tbe  cases  cited  in  support  of  the  applies* 
tion  were  Hughes  v.  Mayre  and  Ex  parte  Qr%M, 
Aooordiagto  tbe  report  in  Simon.  Shadwell,  V.O., 
said :  **  Nothing  in  the  nature  of  decision  has  been 
cited  to  me  to  show  that  the  right  to  hold  the  court 
rolls  is  in  the  steward  as  against  the  lord.  In  the 
cases  referred  to  in  supi>ort  of  the  petition  the  only 
doubt  that  the  judges  entertained  was  whether  they 
had  jurisdiction  to  order,  iu  a  summary  way,  an 
attorney  to  deliver  deeds  to  his  client,  and  finding 
that  they  had  that  jurisdiction,  they  take  it  for 
granted  that  they  had  authority  tooompel  the  steward, 
as  an  attorney,  to  deliver  up  the  court  rolls  to 
tbe  lord.'*  Then  follows  this  sentence,  which  is  not 
so  strongly  expressed  in  the  Law  Journal :  "  The  lord 
has,  as  of  right,  tlie  custody  of  the  court  rolls,  and 
though  they  ordinarily  remain  in  the  custody  of  the 
steward,  he  holds  them  only  as  servant  or  agent  of  the 
lord."  In  the  Law  Journal  the  Yice-Ohanoellor  is 
reported  to  have  said :  "  I  have  heard  nothing  which 
can  lead  me  to  a  decision  that  the  right  to  h<dd  the 
court  rolls  of  a  manor  is  in  the  steward  as  asainst 
the  lord.  I  was  very  much  struck  with  the  boldness 
of  this  proposition ;  it  struck  me  ss  something  new." 
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He  is  oonriderioff  the  oaae  of  a  steward  who  has  mis- 
oondaoted  himsdf,  and  is  trying  to  keep  the  rolls  as 
asainst  the  lord.  Later  on  he  says:  *'Ia  Hughes  ▼. 
Mayre,  Lord  Kenjon  and  the  Court  of  Common 
Pleas  took  it  for  granted  th%t  the  lord  of  the  manor 
had  a  Tight  to  compel  the  steward  to  give  up  the  court 
rolls :  and  my  opinion  is  that  the  lord  of  the  manor 
has  himself  a  right  to  the  custody  of  the  court  roUs, 
and  though  they  frequeotiy  remain  in  the  hands  of 
the  stewanL,  that  is  only  a  matter  of  convenience,  and 
he  holds  them  as  the  servant  of  the  lord.  I  am 
bound  by  the  cases,  and  I  must  make  the  order  as 
prayed."  If  he  really  said  that,  and  thought  that 
Hughes  ▼.  Mayre  was  an  authority  for  holding  that  the 
lord  oonld,  as  of  right,  call  on  the  steward  to  hand 
orer  the  rolls,  I  can  only  say  that  he  was  wrongly 
applying  that  decision.  But  I  do  not  think  that  he 
intended  to  lay  down  lo  broad  a  principle.  I  thiok 
that  what  the  Yice-Chancallor  meant  to  decide  wss 
that,  although  a  steward  has  for  the  purposes  of  his 
office  a  rigut  to  the  custody  of  the  rolls,  if  he  has 
oommitted  misconduct,  the  lord  has  a  right  as  against 
him  to  say  that  he  shall  keep  them  no  longer,  but 
shall  hand  them  over  to  himself. 

The  n«xt  decision  is  that  of  Windham  y.  Giubilei.  by 
Bacon,  Y.C.,  and  unless  the  judgment  of  Shttdwell, 
y.C,  in  Bawes  y.  Bawes  is  understood  as  I  have  read 
it,  these  two  oases  appear  to  me  to  be  irreconcilable 
the  one  with  the  other.    In  that  case  the  lord  was  an 
infant,  and  the  summons  was  by  his  guardian  ad  litem 
for  an  order  to  compel  the  steward  to  deliyer  up  the 
oonrt  roUs  of  the  manor  to  the  receiver  appointed  in 
the  suit.    If  there  had  been  any  such  right  in  the 
lord  as  the  broadness  of  the  language  of  Shadwell, 
y.C,  suggests,  that  order  must  have  been  made. 
Tbe  Yice-Ohancellor  says :  **  I  think  that  this  appli- 
cation is  misconceived  alrogether.    There  is  a  steward 
of  the  manor  validly  appointed  (as  appears  by  the 
evidence    which    is    uucontrad'Cted^,    though    not 
appointed  by  deed,  and  although  his  last  appoint- 
ment was  made  by  General  Windham,  who,  as  is  said, 
had  only  a  limited  estate.  Sir  William  Forster  is  de 
facio  the  steward  of  the  manor.    Certain  duties  have 
to  be  discharged  by  him,  for  the  neglect  of  which 
duties  he  is  responsible  to  this  court  Myond  a  doubt, 
and  perhaps  to  others.    He  cannot  discharge  those 
duties  without  the  possession  of  the  boob,  the  court 
rolls,  and  so  on  mentioned  in  the  first  part  of  this 
sammotis,  and  no  case  has  been  suggested  why  he 
should  be  removed  from  his  office.    If  any  such  case 
eziBts,  or  if  it  is  thought  expedient  to  remove  him, 
that  application  must  also  contain  a  suggestion  of  who 
ought  to  be  steward,  because  the  court  will  not  dis- 
plMe  one  steward  without  seeing  that  there  is  another 
to  perform  his  functions.    I  do  not  agree  with  Mr. 
Bveritt  at  all  when  he  says  that  the  receiver  is  the  man 
who  is  to  be  steward  of  tiie  manor  or  hold  the  manor 
courts.    If  there  is  a  case  to  remove  Sir  William 
Forster  from  his  office  of  steward,  let  that  be  properly 
brought  forward  in  the  proper  way,  and  the  oonrt 
will  know  what  to  do  with  it;  in  the  meantime  the 
court  rolls  seem  to  be  in  the  proper  custody."     That 
is,  as  against  the  lord  who  is  seeking  to  have  them 
delivered  to  him.     *'  It  is  not  suggested  that  any 
improper  use  will  be  made  of  them.     The  case  does 
not  bear  the  slightest  resemblance  to  the  case  dted 
from  the  7th  of  Simon's  Beports,  where  the  mis- 
oondnot  of  the  stet^ard,  or  the  qualification  of  the 
steward,      formed     a     principal    feature,     though 
perhaps   not   the   only    reason    for    the    decision 
there  pronounced." 

Having  gone  through  the  authorities,  I  desire 
to  read  a  passage  from  Blton  (p.  314):  <*With 
regard  to  tiie  custody  of  the  oonrt  rolls,  the 
general  rule    seems    to    be    that   the   steward  is 


entitled  to  the  possession  of  the  court  rolls,  as  he  has 
certain  duties  to  perform  which  he  cannot  properly 
discharge  without  possession  of  the  rolls,  and  for  the 
neglect  of  which  he  would  be  responsible.  But  as 
the  lord  is,  in  respect  of  the  court  rolls,  *  a  trustee 
and  guardian  of  the  evidence  of  the  tenants'  rights,' 
it  seems  that  the  steward  is  not  entitled  to  hold  the 
rolls  as  against  the  lord,  and  if  there  is  proof  of  any 
misconduct  on  the  part  of  the  steward,  the  court  will 
order  the  rolls  to  be  delivered  to  the  lord,  but  if  there 
is  no  suggestion  of  misconduct,  the  courts  will  not 
deprive  &e  steward  of  the  custody." 
^  I  think  that  the  steward  has,  for  the  purpose  of  the 
discharge  of  the  duties  of  his  office,  a  certain  right  to  the 
court  rolls — that  is,  to  have  possession  of  tht-m  for  that 
purpose.  He  can  be  dispossessed  of  them  if  the  lord 
shows  that  he  is  improperly  usiog  them.  There  is  no 
suggestion  in  this  case  of  any  kind  of  misconduct  on 
the  part  of  the  steward.  I  have  no  doubt  that  it  is 
necessary  for  the  purposes  of  the  steward  that  the 
rolls  shonld  remain  where  they  are. 
The  application  fails,  and  I  dismiss  it  with  costs. 

Solicitors,  Long  &  Gardiner^  for  Crust,  Todd,  Mills^ 
&  Co.,  Beverley ;    Ullithome,  Carrey,  A  Jennings, 


E.  B.  Div.  1 

(Lord  Alverstone,  L.C.J.,  and  >  Jan.  16. 

Wills  and  Channell,  JJ.)      J 

Dunn  v.  South-eastern  Railway  Co.  (a.) 

County  couri^Practice — Costs — Money  paid  into  court 
— Plaintiff  recovering  no  more  t?ian  amount  paid  in — 
Costs  of  particular  issues — County  Courts  Act,  1888 
(51  d:  52  Vict.  c.  43),  s.  113. 

Where  money  has  been  paid  into  court,  and  the  plain- 
tiff recovers  no  more  than  the  amount  paid  in,  the  defend- 
ant is  entitled  to  the  general  costs  of  the  action,  but  the 
county  court  judge  has  the  same  power  as  a  judge  of  the 
High  Court  to  give  the  plaintiff  trie  costs  of  any  issue  on 
which  he  has  succeeded. 

AppeU  from  his  Honour  Judge  Lumley  Soiith, 
sitting  at  the  Westminster  Coimty  Court. 

The  appellant  in  this  case  had  brought  an  action 
against  the  respondents  for  damages  for  negligence. 
At  the  originai  trial  he  was  non-suited,  as  the  judge 
held  there  was  no  evidence  of  negligence,  but  the 
Divisional  Court  ordered  a  new  trial,  and  at  the 
second  trial  he  recovered  the  sum  of  £25.  That 
being  the  sum  paid  into  court,  judgment  was  therefore 
entered  for  the  defendants  witn  costs. 

The  plaintiff  then  applied  that  he  should  have  the 
costs  of  the  issue  of  negligence,  but  the  county  court 
judge  refused,  on  the  ground  that  he  had  no  juris- 
diction to  do  so,  though  he  would  have  exercised  his 
discretion  in  favour  of  the  plaintiff  had  it  been  in  his 
power  to  do  so. 

By  section  113  of  the  County  Courts  Act,  1888,  it  is 
provided  as  follows :  '*  All  the  costs  of  any  action  or 
matter  in  the  court  not  herein  provided  for  shall  be 
paid  by  or  apportioned  between  the  parties  in  such 
manner  as  the  court  shall  think  just,  and  in  d«*faalt 
of  any  special  direction  shall  abide  the  event  of  the 
action  or  matter,  and  execution  may  issue  for  the 
recovery  of  any  such  costs  in  like  manner  as  for  any 
debt  adjudged  in  the  said  court." 

(a.)  Eeported  by  Alan  Hoaa,  Esq.,  Barrister- 
at-Law. 
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High  Cottbt.       Duhtn  v.  S.  E.  By.  Co.—CoTiNaTow  v.  Mbtbopolitan  Dist.  By.  Co.       High  CJourt. 


Woodfin,  for  the  appaUant. — ^There  is  dear  aathority 
for  saying  that  if  this  had  been  an  action  in  the  High 
Qonrt  the  judge  wonld  have  had  power  to  award  my 
client  ooBte  of  the  istne  on  which  he  Baooe<»ded 
{WagataffeY.  BenOey,  [1902]  1  E.  B.  124,  60  W.  B. 
Dig  135;  Wheeler  ▼.  United  Telephone  Co.,  33  W.  B. 
295,  13  Q.  B.  D.  597);  and  I  submit  there  is  no  diffor- 
60 oe  between  the  county  court  and  the  High  Oourt  in 
this  respect.  Section  113  of  the  County  Courts  Act, 
1888,  gives  authority  to  the  judge  to  deal  with  costs, 
and  section  164  of  the  same  Act  shows  that  the 
High  Court  practice  is  to  be  followed  where  possible. 

Mellor,  for  the  respondent. — I  admit  that  if  this  case 
had  been  a  High  Court  cate  the  judge  would  have 
had  power  to  give  the  pliiutiff  the  costs  of  the  issue, 
but  in  the  county  court  there  are  no  pleadings,  and 
therefore  there  are  no  issues  to  be  tried  8eparat*-ly. 

Couneel  referred  to  Wood  v.  Letiham^  61  L.  J.  Q.  B. 
215,  40  W.  B.  Dig.  64,  and  Bernard  v.  Qremwood, 
reported  in  note  to  Wheeler  v.  Uniied  Tehphme  Co. 

Lord  Alvbrstone,  L.C. J.— This  isacase  of  someim- 
portance.  Th«t  the  county  court  judge  h«s  a  gener«l  dis- 
cretion over  costs  is  shown  by  section  113  of  the  County 
Courts  Act,  1888.    That  section  provides  as  follows  : 
[His  lordihLp  here  resd  the  section.]    Dealing  with  the 
defendant  paying  money  iato  court,   section  107  of 
the  Act  directs  as  follows :  "  It  shall  be  lawful  for 
the  defendant  in  any  action  or  matter  within  such 
time  as  shall  be  prescribed  to  pay  iuto  court  such 
sum  of  money  as  he  shall  think  fit    .    .    •    but  if 
the  plaintiff  shall  recover  no  further  sum  in  the  action 
or  matter  than  shall  have  been  so  paid  in    ...    he 
shall  pay  to  the  defendant  the  costs  inourred  by  him 
in  the  said  action  or  matter  after  such  payment."    It 
is  dear,  therefore,  that  the  County  Court  Acts,  and 
the  rules  framed  under  those  Acts,  contemplate  the 
apportionment  of  costs  by  the  judge,  and  it  is  also 
laid  down  by  the  County  Courts  Act,  section  164, 
that  the  county  court  practice  should  as  far  as  possible 
follow  the  High  Court  practice.    Now  it  has  been 
fettled  by  a  harmoniously  consistent  series  of  cases 
that,  where   the   defendant  has   paid  money   into 
court,  and  the  plaintiff  recovers  no  more  than  the 
amount  paid  in,  the  defendant  is  entitled  to  the 
general  coats  of  the  action.    I  need  only  cite  as 
an    authority    for    that    proposition    the    case    of 
Wheeler  v.  United  Telephone  Co.    But  that  the  judge 
has  also  a  discretion  and  can  apportion  the  costs 
of  particular  issues  is  shown  by  the  case  of  Wagetaffe 
T.  Bentley.  -  In  the  present  case  the  learned  county 
court  judge  said :  "  I  should  have  awarded  the  costs  of 
the  issue  of  negligence  to  be  paid  by  the  defendant  if 
in  my  opinion  I  had  the  power."    In  awarding  the 
plaintiff  those  costs  we  are  therefore  only  doing  what 
the  learned  judge  would  have  himself  done.    There  is 
one  other  matter  I  wish  to  mention.    When  we  on  a 
former  occasion  sent  back  the  case  for  a  new  trial  we 
ordered  the  costs  of  the  new  trial  to  abide  the  event,  but 
we  did  not  make  provision  for  the  preseut  contingency, 
and  we  did  not  intend  to  withdraw  from  the  learned 
judge  his  discretion  as  to  costs.  That  is,  in  my  opinion, 
equally  part  of  the  event.    The  result  is  that,  while 
the  defendants  set  the  general  costs  of  the  action,  the 
pliiintiff  is  entitled  to  have  the  costs  of  tbe  issue  on 
which  he  succeeded,  that  is  to  say — ^the   issue   of 
negligence. 

Wills,  J.,  concurred. 

Channxll,  J. — I  also  concur  in  the  judgment  of 
my  lord,  and  I  only  wish  to  add  two  observationi — 
first,  that  in  making  tbe  order  that  ^e  defendants 
shonld  pay  the  plaintiff's  costs  we  are  only  exeroisinfl; 
the  judge's  discretion  in  the  way  in  which  he  himsefi 
would  have  exercised  it ;  secondly,  that  the  absence  of 


pleadings  does  not  prevent  there  being  speoiftc 

If  shown  by  the  case  of  Fonter  v.  Farqt^r,  [18933  1 

Q.  B.  564. 

Appeal  aUowed. 

Solicitor  for  the  plaintiff,  H.  C.  Cwriia. 

Solicitor  for  the  defendants,  J.  F.  Watkin. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [     Nov.  8;  Dec  18. 
Wills  and  Channell,  JJ.)      ) 

CoYiNaToir  V.  Mbtropolitak  Dibtbiot  Bailwat 
Co.  (a.) 

PratUce — Coris — Taxation — Compensation  under  LamdM 
Clatuea  Act—Lande  Clausea  Act,  1845  (8  <£;  9  Fiei.  c 
18),  B.  62^Lands  Clausee  {Taxation  of  Coite)  Ad 
(58  d:  59  Vict.  c.  11),  1895— iStipreme  Oourt  of  Judi- 
cature [Officers)  Ad,  1879  (42  &  43  Vid.  c  78)— 
Ord.  65,  r.  27  (25). 

The  Chancery  taxing-madere  have  now,  hy  virhte  of 
their  being  amalgamated  with  the  Central  Taxing  Office, 
under  rules  made  in  January,  1902,  and  passed  pursuant 
to  the  Supreme  Court  of  Judicature  {Office)  Ad,  1879, 
all  tJ^  powers  previously  possessed  hy  masters  of  the 
Supreme  Court. 

Held,  there/ore,  that  a  Chancery  taxing-master  was 
entitled  to  tax  the  costs  of  a  compensation  case  under  the 
Lands  Clauses  Ad,  1845. 

O  'ven  V.  London  uuid  North-Westem  Bsilway,  16 
W.  R.  125,  L.  B.  3  Q.  B.  54,  considered. 

This  was  an  appeal  from  the  dedsion  of  Bidl^,  J., 
ordering  a  fresh  taxation  of  costs  on  the  ground  that 
Master  Spofforth,  a  Chancery  taxing-master,  bad  no 
power  to  tax  the  bill. 

The  facts  of  the  case  are  set  out  in  the  judgment  of 
Lord  Alverstone,  L.C.J. 

Clayton,  for  the  appeUant — ^The  effact  of  the  rules 
of  January,  1902,  was  to  give  all  masters  jurisdiction 
over  every  class  of  business  transacted  in  the  Ct-ntral 
Taxing  Office.  Master  Spofforth  was  clearly  entitled 
to  tax  the  bill. 

CourtJu>pe  Munroe,  for  the  respondent. —  The 
Chancery  masters  have  not  been  made  masters  of  the 
Supreme  Court,  and  the  rules  of  January,  1902,  do 
not  overrule  the  express  provisions  of  the  Landa 
Clauses  (Taxation  of  Costs)  Act,  1895,  which  provide 
that  costs  in  these  cases  shall  be  taxed  before  a 
master  of  the  Supreme  Court  The  case  of  Owei^  v. 
London  and  North-  Western  RaUway  Co.,  16  W.  B.  125, 
L.  B.  3  Q.  B.  54,  shows  that  the  master  in  this  case  is 
a  persona  designata. 

Cur.  adv.  vuU. 

Dec.  18.— Lord  Alyebstonb,  L.C.J.— This  is  an 
appeal  from  an  order  of  Bidley,  J.,  of  tbe  24th  of  June, 
1902.  setting  aside  a  taxation  of  costs  by  Master 
Spofforth  and  ordering  that  a  new  taxation  should  take 
place  before  a  master  of  the  King's  Bench  Division, 
upon  the  ground  that  Master  Spofforth  had  no  power 
to  tax  the  bilL 

The  costs  were  incurred  in  an  ordinary  compensa- 
tion case  in  respect  of  land  taken  by  the  Metropolitan 
District  Bailway  from  a  person  of  the  name  of 
Covington. 

(a.)  Beported  by  Alan  Hooo,  Esq.,  Barrister-at- 
Law. 
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Sy  Beotion  62  of  the  LancU  Olftiues  Aot,  1845,  it 
I  provided  that  the  coBte  of  any  inquiry  as  to  com- 
»tion  before  a  jury  ihonld  in  the  case  of  difference 
lettled  by  one  of  the  masters  of  the  Oonrt  of 
Qaeen's  Benoh. 

By  the  Lands  Olanses  (Taxation  of  Oosts)  Act,  1895, 
it  wai  provided  that  where  under  the  Lands  Glauses 
A.ot,  1845,  any  question  of  disputed  compensation  has 
to  be  determined  by  the  verdict  of  a  jury  or  by  arbitra- 
tion the  costs  of  and  incidental  to  the  inquiry  or 
sfcrbitration  award  shall,  if  either  party  so  require,  be 
taxed  and  settled  as  between  the  pwties  by  one  of 
the  Masters  of  the  Supreme  Court. 

The  questions  for  our  decision  are  whether  under 
the  aulliority  of  the  Judicature  Acts  rules  can  be 
made  empowering  the  old  Chancery  taxing-masters 
to  tax  oosts  in  prooeedings  such  as  the  present,  aud 
whether  the  rules  made  in  January,  190'2,  are 
sufficient  for  that  purpose.  The  Supreme  Court  of 
Judicature  (Officers)  Act,  1879,  established  the 
Centra  Office.   * 

Section  6  of  that  Act  concentrated  in  and  amalga- 
mated with  the  Central  Offioe,  among  others,  the 
offices  of  tbe  masters  of  the  Queen's  Bcnach,  Common 
Pleas,  and  Exchequer  Divisions,  and  such  other  offices 
of  the  Supreme  Court  as  might  from  time  to  time  be 
anoalgamated  with  the  Central  Offioe  by  the  rules  of 
court. 

By  section  6  (a)  the  existiog  masters  of  the  Queen's 
Benoh,  Common  Pleas,  and  Exchequer  Divisions  were 
transferred  to  the  Central  Offioe,  which  was  by  section 
7  placed  uader  the  control  and  superintendence  of 
officers  to  be  called  masters  of  the  Supreme  Court  of 
Judicature. 

By  section  6,  sub-sectioa  1  (6).  the  existing  masters 
of  the  Queen's  Bench,  Common  Pleas,  and  ^chequer 
Divisions  were  to  be  among  the  first  masters  of  the 
Supreme  Court,  and  by  section  9  provisions  were 
made  for  the  future  appointments  of  su<^  masters. 

Sab-section  (c)  of  section  6  provid^-d  that  there 
should  be  transferred  to  the  Central  Office  such  other 
officers  of  and  persons  employed  in  the  Supreme 
Court  or  the  offices  iliereof  a«  should  be  from 
time  to  time  transferred  to  the  Central  Offioe  by  rules 
of  court 

Sub-section  1  of  section  12  provides  that  the 
business  to  be  performed  in  the  Central  Offioe  shall, 
subject  to  rules  of  court,  comprise  all  l^e  business 
performed  in  the  offioes  by  or  in  pursuance  of  that 
Act,  amalgamated  with  the  Central  Offioe. 

By  sub-section  2  of  the  same  section  it  was  provided 
that  the  offioers  of  the  Central  Offioe  should  be  inter- 
changeable and  should  be  capable  of  performing  and 
liable  to  perform  the  duties  of  each  other  in  any 
department  of  the  offioe,  and  generally  should  perform 
such  duties  and  have  such  p  iwers  in  relatioa  to  the 
busin«>ss  of  the  Supreme  Court  as  might  be  directed 
by  rules  of  court  subject  to  the  qualifioation  that 
the  duties  required  to  be  performed  by  any  officer 
transferred  to  the  Central  Office  by  or  in  pursuance 
of  the  Act  should,  except  so  far  as  they  were  modified 
with  his  consent,  be  the  same  or  analogous  to  those 
which  he  performed  before  being  so  transferred. 

It  is  in  our  opinion  dear  that  the  provisions  to 
which  we  have  referred  authorize  the  making  of  rules 
for  the  amalgamation  with  the  Central  Office  of  the 
<^Bce  of  the  Chancory  taxing-masters,  and  the 
transfer  to  the  Central  (>ffioe  of  the  Chancery  taxing- 
masters,  they  being  undoubtedly  offioers  of  the 
Supreme  Court  within  the  meaning  of  sub-section  (c) 
of  section  6  of  the  Act  of  1879. 

The  only  remaining  point  requiring  consideration  is 
whether  tlie  neir  roles  made  in  January,  1902,  have 
empowered  the  old  Clianoery  taxing-masters  to  per- 
form the  duties  up  to  that  time  performed  by  the 


masters  of  the  Supreme  Court.  That  a  rule  which  in 
terms  said  that  the  offioers  of  the  taxing  department 
of  the  Central  Offioe  should  tax  those  costs  would  be 
ultra  vires  n  is,  in  our  opinion,  dear  for  the  reasons  we 
have  given.  It  remains,  therefore,  only  to  consider 
whether  the  language  of  the  present  rules  is  sufficient 
to  effect  the  same  purpose. 

Prior  to  the  malaog  of  the  rules  of  January,  1902, 
the  proper  person  to  tax  costs  under  the  Lauds  Clauses 
Act  was,  subsequent  to  tbe  year  1879,  a  master  of  the 
Supreme  Court,  but  his  power  to  tax  such  costs  did 
not  depend  upon  section  52  of  the  Lands  Clauses  Act 
alone,  but  upon  the  rules  of  court  made  under  the 
Judicature  Acts,  aud  particularly  of  those  made  under 
tbe  Act  of  1879  which  established  the  Central  Offioe : 
see  ord.  60,  r.  3,  made  in  1879,  as  it  existed  prior  to 
the  new  rules  of  1902.  The  authority  for  the  masters 
of  the  Supreme  Court  to  tax  costs  under  the  Lands 
Clauses  Act  was  derived  from  the  soheme  which  forms 
part  of  rule  1  of  order  61,  also  made  in  1879,  under 
which  the  taxing  d<»partmeat  of  the  Ceutral  Offioe 
was  charged  with  the  duty  of  the  taxation  of  costs  in 
the  Queen's  Bench  Division,  except  such  costs  as  had 
thAretofore  been  taxed  in  the  Qaeen's  Bemembranoer*s 
Offioe  or  the  Crown  Offioe. 

Prior  to  the  rules  of  1902  the  Chancery  taxing- 
masters,  who  were  undoubtedly  officers  of  the  Sapr<>me 
Court,  were  not  amalgamated  with  the  CantrsJ  Offioe. 
and  it  is  for  this  reason  that  the  language  of  paragraph 
4  of  the  soheme  in  rule  1  of  order  61  under  the  head 
**  Taxing,"  which  we  have  already  quoted,  was  used 
until  the  amendment  made  by  the  rules  of  January, 
1902.  One  of  the  objects  of  the  new  rules  1902,  was 
to  meet  the  compliant  of  want  of  uniformity  in 
taxations,  and  for  this  purpose  it  was  determined  to 
establish  an  amalgamated  taxing  department  of  the 
Central  Office  which  should  perform  all  the  duties 
hitherto  performed  by  the  Ctiancery  taxing-masters 
on  tbe  one  hand  and  the  masters  of  tbe  Sapreme 
Court  on  the  other,  and  this  object  had  to  be  effected, 
not  by  the  preparation  of  a  new  and  complete  set  of 
rules,  but  by  alteration  and  amendment  of  the  exist- 
insT  rules  and  orders  under  the  powers  of  tbe  Act  of 
1879.  Accordingly  rule  1  of  January,  1902,  was  made, 
which  provided  that  from  the  Uth  of  January,  1902. 
the  Chancery  taxing  office  should  be  amalgamated 
with  and  the  Chancery  taxing-masters  transferred  to 
the  Central  Office. 

In  order  to  give  the  offioers  of  the  new  taxing  offioe 
full  power  to  deal  with  all  taxations,  paragraph  4  of 
the  scheme  contained  in  rule  1  of  order  61  was  amended 
by  omitting  the  words  which  we  have  quo  tied,  which 
limited  the  class  of  cases  whioh  should  be  dealt  with 
in  the  taxing  department.  The  ecbeme  thus  amended 
imposed  upon  the  officers  of  the  new  department  the 
taxation  of  all  costs  which  had  previously  been  taxed 
either  by  the  Chancery  taxing-masters  or  the  masters 
of  the  Supreme  Court.  By  rule  7,  rule  18  of  order  65, 
was  amended  in  a  way  which  shows  that  all  the 
taxing  officers  of  the  amalgamated  taxing  department 
were  to  have  powers  to  dM  with  all  the  business  of 
that  department. 

By  rule  10,  regulation  29  of  role  27  of  order  65 
was  repealed,  and  a  new  and  very  important  rule  as 
to  taxing  provided,  and  by  rule  11  a  very  important 
addition  was  made  to  regulation  37  of  rule  27  of  order 
66.  Finally,  by  rule  14,  rule  1  of  order  71  was 
amended  so  as  to  make  it  appropriate  to  the  newly- 
established  taxing  department. 

We  would  also  point  out  that  the  effect  of  these 
rules  was  to  make  iJl  the  taxing  officers  of  the  taxing 
department  subject  to  the  provisions  of  regulation  25 
of  rule  27  of  order  65,  and,  in  our  opinion,  to  estab- 
lish under  the  name  of  the  Sapreme  Court  Taxing 
CHBoe  one  taxing  department  of  the  Central  Offioe  for 


430 


THE  WEEKLY  REPORTER. 


•[May  2, 1903.] 


VoL  LT. 


High  Court. 


CoviNOTON  v.  Mbtbofolitan  Distriot  Railway  Co. 


High  Cotjbt. 


the  King's  Bench  and  Chancery  Diyiaions,  and  to 
make  tbe  Chancery  taztDg-maatera  and  the  masterB 
of  the  Supreme  Court  offioera  of  that  taxing  depart- 
ment, having  each  powr  to  discharge  the  duties  of 
tazatioDS  in  all  matters  which  had  previously  been 
performed  by  the  Chancery  taxing-masters  and  the 
masters  of  the  Supreme  Court  respectively. 

Bnle  3  of  order  60,  relied  upon  by  Mr.  Oourthope 
Munroe,  has  no  bearing  upon  the  point ;  it  was  con- 
sequential upon  the  provisions  of  the  Act  of  1879  and 
in  no  way  iaconsistent  with  the  new  rules. 

It  was  contended  before  us  that  tho  case  of  Oiven  ▼. 
London  and  North-Western  Railway  Co,,  16  W.  B.  146, 
L.  B.  3  Q.  B.  54,  was  inconsistent  with  this  view; 
we  are  clearly  of  opinion  that  that  case  has  no  bear- 
iog  upon  the  poiot  railed  before  us.  All  that  it 
decided  was  that  a  master  of  the  Queen's  Bench  was 
to  be  the  final  authority  to  lettle  the  costs  as  between 
the  parties,  and  has  no  bearing  upm  the  question 
of  power  to  make  rules  under  the  Judicature  Acts 
imposing  the  duties  previously  performed  by  masters 
of  the  Queen*s  Bench  upon  other  offioers.  ' 

We  are  therefore  of  opioion  that  the  rules  as  they 
now  stand  do  confer  upon  old  Chancery  taxing- 
masters  now  transferred  to  the  taxing  department 
of  the  Central  Office  the  power  and  the  duty  in 
common  with  the  other  taxing-masters  of  the  taxing 
department  of  the  Central  Office  of  taxing  costs  in 
the  proceedings  in  question. 

For  these  reasons  we  are  of  opinion  that  the  order 
of  Bidley,  J.,  of  the  24 ch  of  June  should  be  set  aside, 
and  the  taxation  by  Master  Spofforth  should  stand. 

Wills,  J. — After  the  elaborate  discussion  contained 
in  the  judgment  of  the  Lord  Chief  Justice  I  have 
little  to  add,  but  I  wish  to  express  shortly  in  my  owa 
way  how  I  have  been  led  indepeadently  to  the  same 
conclusion. 

Originally,  under  the  L%ndi  Clauses  Consolidatiou 
Act,  1845  (8  Yict.  c  18).  s.  52,  such  oosto  as  there 
were  in  question  were  t)  be  taxed  by  one  of  the 
muters  of  the  Court  of  Queen's  Bench.  Under  the 
provisions  of  the  Judicature  Act,  1873,  tiie  masters  of 
the  Court  of  Queen's  Bench,  Common  Pleas,  and 
Bxchequer  became  masters  of  the  respective  divisions 
of  the  High  Court  named  after  their  courts. 

By  the  Supreme  Court  of  Judicature  (Officers)  Act, 
1879  (42  &  43  Vict.  c.  78).  s.  14,  and  the  first  part  of 
the  first  schedule  thereto  the  officers  and  masters  in 
each  of  the  three  divisions  were  ab  >lished  and  instead 
thereof  the  office  of  master  of  the  Supreme  Court  was 
created  and  the  then  existing  masters  of  the  three 
divisions  were  made  masters  of  the  Supreme  Court. 

It  is  unnecessary  to  go  through  the  ample  provinions 
contained  in  that  Act  for  tbe  Ixansfer  to  the  masters 
of  the  Supreme  Court  of  all  the  funotions  vested  in 
and  performed  by  the  masters  of  the  three  divisions 
or  to  discuss  the  question  whether  the  taxation  of 
costs  under  the  Lands  Clauses  Act.  1845.  was,  by  the 
force  of  that  Act  alone,  transferred  to  the  masters  of 
the  Supreme  Court,  because,  by  the  Lauds  CJauses 
(Taxation  of  Coste)  Act,  1895  (58  &  59  Vict.  o.  11),  it 
was  expressly  provided  that  such  costs  shall  be 
tftxed  by  one  of  the  masters  of  the  Supreme  Court. 

The  office  of  the  Chancery  taxing-masters  was  not 
by  the  Act  of  1879  amalgamated,  as  were  the  offices 
of  the  masters  of  the  common  Uw  division,  with  the 
Central  Office,  but  by  section  5  power  was  given  to 
amalgamate  by  rules  of  court  with  the  Central  Office 
of  the  Supreme  Court,  and  by  rul«w  of  court  of  January, 
1902,  amongst  other  taxing  offioes  of  the  Supreme 
Court  amalgamated  with  the  Central  Office  was  the 
Chancery  taxing  office. 

By  section  12,  sub-section  1,  the  business  tj  be 
performed  in  the  Central  Office  shall,  subject  to  the 


rules  of  court,  comprise  alt  the  business  performed  ia 
the  office  by  or  in  pursuance  of  this  Act  amalgamated 
with  the  Cantrai  Office,  and  shall  be  distributed  among^ 
the  several  offi^wrs  of  the  Central  Office  ia  auoh 
manner  as  may  be  directed  by  rules  of  oourt. 

It  seems  to  me  quite  impossible  to  deny  that  after 
the  Act  of  1895,  at  all  events,  the  taxation  of  ooata 
under  the  Lands  Clauses  Act,  1845,  was  to  be  per- 
formed in  the  Central  Office.  I  snould  have  thought 
it  pretty  clear  srithont  the  Act  of  1895,  but  with  it 
there  can  be  no  doubt.  Such  taxation  prior  to  the 
Act  of  1879  was  business  which  was  de  facto  per- 
formed in  the  office  of  the  masters  of  the  Queen's 
Bench  Division,  and  nowhere  else — and  until  the 
order  of  January,  1902,  it  was  performed  by  one  of 
the  masters  of  the  Supreme  Court. 

Section  12,  sub-section  2,  of  the  Act  of  1879 
provided  that  the  several  officers  of  the  Central  Office 
shall  be  interchangeable  oue  with  another,  and  ahall 
be  capable  of  performing  and  liable  (o  perform  the 
duties  of  each  other  in  any  department  of  the  office, 
and  generally  shall  perform  such  dudes  and  have 
such  powers  in  relation  to  the  business  of  the 
Supreme  Caurt  as  may  be  directed  by  roles  of  ooort, 
subject  to  this  qualification,  that  widiout  his  consent 
no  officer  transferred  to  the  Central  Office  shall  be 
called  upon  to  perform  duties  not  either  identical 
with  or  analogous  to  those  which  he  performed  before 
the  transfer. 

The  first  rule  of  January,  1902,  which  has  been 
already  alluded  to  in  general  terms,  is  as  follows  : 
"  There  shall  be  am«lgamated  with  the  Central  Offioe 
the  followmg  offioes — viz.,  the  Chancery  taxing 
office,"  and  three  other  taxing  offioes  unnecessary  to 
enumerate. 

The  second  rule  provides  that  there  shall  be  trans- 
ferred to  the  Central  Office  the  existing  Chancery 
taxing-masters  and  others  also  unnecessary  to 
enumerate. 

Both  of  these  rules  are  expected  to  be  made  in 
pursuance  of  the  Supreme  Caurt  of  Judicature 
(Officers)  Act,  1879. 

The  first  role  is  made  under  the  powers  of  ssotion 
5,  and  the  second  under  section  6,  sub-section  (c),  of 
that  Act.  It  is,  I  think,  perfectly  clear  that  after 
these  two  roles  were  made  the  taxation  of  such  costs 
as  now  in  question  was  amongst  the  different  kinds  of 
business  capable  of  distribution  by  orders  of  oourt 
amongst   the  several  officers  of   the  Central  Office 

(section  12.  sub-section  1),  and  equally  clear  that  the 
Dhancery  taxing-masters  were  amongit  the  officers 
made  by  sub-section  2  interchangeable  with  the 
.  masters  of  the  Supreme  Court,  and  capable  of  per- 
forming and  liable  to  perform  their  duties,  and  I 
think  that  if  nothing  had  been  done  there  would  be 
very  strong  ground  for  saying  that  the  Caancery 
taxing- oiasters  had  jurisdiction  (which  is  all  that  is 
inquAsdon  here)  to  tax  costs  under  ths  Lauds  Clauses 
Act.  1845. 

But  the  matter  did  not  rest  here.  Ic  was  felt 
obviously  that  it  was  desirable  to  bring  the  orders 
already  cited  into  harmony  with  the  Rules  of  the 
Supreme  Court,  and  accordingly  the  second  part  of 
the  rules  of  January,  1902,  is  headed  Bules  of  the 
Supreme  Cciirt»  January,  1902. 

Up  to  tnat  time  the  distributing  of  business  in  the 
Central  Office  had  been  regulated  by  order  61,  rule  1, 
which  established  a  depsrtment  called  Taxing  Depart- 
ment, and  the  business  assigned  to  it  was  '*  the  taxation 
of  costs  in  the  Quoen*s  Bench  Division,  except  *'  certain 
oosts  unnecessary  to  enumerate  (see  clause  4  of  the 
schedule),  which  forms  part  of  the  rule.  By^  the  new 
rule  of  January,  1902,  for  this  limited  description  of 
the  business  astigned  to  the  taxinj<  department  is 
substituted  the   taxation  of  oosts,  whicu  I  cannot 
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doubt  means  all  oosts  which  oould  be  dealt 
with  ia  the  Oentral  Office,  and  proviBion 
is  made  in  a  subseqaent  role  (7)  for  the  on- 
▼enient  arraagemeat  of  various  olaaset  of  taxation 
and  giving  power  to  the  taxing-masters  subsequent 
to  any  orders  of  a  particular  idod  which  miffht  be 
made  by  the  Lord  Chancellor  to  regulate  aAd  dis- 
tribute the  business  of  the  taxing  department  of  the 
Central  Office  in  such  manner  and  oidef  as  they  may 
deem  expedient  There  are  t«ro  enactments  under 
which,  as  it  seems  to  me  these  orders  are  valid,  one  is 
sub-section  2  of  section  12  of  the  Act  of  1879,  which 
empowers  and  requires  the  various  officers  of  the 
Central  Office  to  perform  (interchangeably)  sach  duties 
and  gives  them  such  powers  in  relation  to  the  bunnesi 
of  the  Supreme  Court  as  may  be  directed  by  rules  of 
court.  It  seems  to  me  the  merest  pedantry  to  say 
that  the  under  the  large  words  '*  the  business  of  the 
Supreme  Court "  this  class  of  taxation  which  oould 
only  be  performed  by  one  of  the  masters  of  that  court 
and  which  was  Twhen  it  had  to  be  done^  as  much  a 
part  of  his  day^s  work  as  the  hearing  of  summonses 
or  anything  else  that  he  had  to  do  as  a  master  was 
not  comprehended.  It  is  true  that  it  has  beon  held 
that  under  section  52  of  the  Lands  Clauses  Act,  1845, 
it  was  held  that  he  was  what  has  been  calM  tk  persona 
dengnata,  and  that  that  being  so  he  and  he  alone 
could  tax,  and  there  was  therefore  no  appeal  from 
him  as  in  the  case  of  an  ordinary  taxation  in  one  of 
the  Supreme  Oonrts.  But  he  was  the  persona  deeignata 
only  because  he  was  a  master  of  the  court  and  the 
taxation  was  undoubtedly  performed  in  his  office,  and 
therefore  after  the  Act  of  1879  it  was  to  be  performed 
in  the  Central  Office  (section  12  sub-section  1).  The 
Central  Office  was  the  *'  Central  Office  of  the  Supreme 
Court "  (section  4),  and  how  any  part  of  the  business  to 
be  performed  in  it  can  be  excluded  from  the  descrip- 
tion of  "  business  of  the  Supreme  Court "  I  fail  to 
understand.  The  general  object  and  purview  of  the 
Act  is  to  facilitate  and  improve  the  arrangement  for 
the  business  transacted  in  the  various  offices  of  the 
court  and,  as  it  seems  to  me,  requires  that  ttie  widest 
meaning  be  given  to  suQh  words  of  which  they  are 
reasonably  capable,  and  surely  it  is  no  unreasonable 
latitude  of  int<irpretation  to  say  tha^.  bunness  whioh 
must  be  trsnsacted  by  one  and  might  be  transacted 
by  any  one  of  the  masters  of  the  Supreme  Court 
which  was  confided  to  him  by  th^  Lands  Clauses  Act 
odIj  because  he  is  a  master  of  the  court  falls  within 
the  description  of  business  of  the  Supreme  Court. 

It  is  perhaps  worth  whUe  to  note  in  passing  that 
the  expression  in  the  L%nds  Clauses  Act,  1845,  that 
the  costs  shall  be  settled  by  a  master  of  the  Court  of 
Queen's  Bench  is  altered  in  the  Lands  Clauses  (Taxa- 
tion of  Costs)  Act,  1895,  to  ''shall  be  taxed  and 
settled"  bf  a  master  of  the  Sapreme  Court ;  *'  taxa- 
tion "  has  a  definite  legal  meanmg  and  was  probably 
used  in  this  Act  with  reference  to  the  phrase  in  ord. 
61,  r.  1,  as  it  then  stood,  "taxation"  of  costs  in 
the  Qu««en*s  Bench  Division. 

Bat  the  second  part  of  the  rules  of  January,  1902, 
80  far  as  they  touch  the  matter  in  question,  have 
another  sanction  which  as  to  the  matter  now  in  hand 
seems  to  me  to  be  absolutely  beyond  doabt.  The 
Judicature  Act,  1875,  s.  17,  sub-section  3,  gives  power 
to  m«ke  rules  for  regulating  any  matters  relating  to 
the  duties  of  the  officers  of  the  Supreme  Court.  The 
conjoint  effect  of  ord.  61,  r.  1,  and  of  the  rule 
of  January,  1902,  is  to  direct  that  costs  of 
every  description  shall  be  taxed  in  the  taxing  depart- 
ment of  the  Central  Office  and  that  the  Chancery 
taxing-masters  shall  belong  to  that  department,  a 
perfectiy  valid  regulation  under  section  17,  sub-section 
3,  of  the  Act  of  1875. 

The  process  appears  to  me  to  be  dear  by  which  the 


p<vwer  of  taxing  originally  vested  in  a  master  of  the 
Qaeen's  Bench  Mcame  vested  in  a  mait<«r  of  Supreme 
Court  and  performed  in  the  Central  Office,  by  which 
the  Ctiencery  taxing-masters,  if  their  office  should 
become  amalgamated  with  the  Central  Office,  became 
themselves  capable  of  being  interchanged  with  the 
masters  of  the  Supreme  Court  for  dl  purposes  of  tax- 
ation, and  by  which  they  were  in  January,  1902,  so 
amalgamated,  and  thenceforth  capable  of  performing 
and  liable  to  perform  all  the  taxing  busiuAss  which 
was  in  fact  performed  in  the  Central  Offiie,  and 
in  my  opinion  Mr.  Spofforth,  as  one  of  the  Chancery 
taxing-masters,  had  juriidiction  to  tax  in  the  p-esent 
instance. 

Channbll,  J.— In  this  case  I  have  had  the  oppor- 
tunity of  reading  the  judgments  of  the  Lord  Chief 
Justice  and  of  my  brother  Wills,  and  I  agree  with  them, 
but  I  wish  to  say  that  I  have  been  more  pressed  than 
they  appesr  to  be  with  the  difficulties  arising  from  the 
decision  in  Owen  v.  London  and  North  Western  Eailwiy, 
That  case  appears  to  me  to  decide  thaii  the  settlement 
of  costs  under  the  Lands  Clauses  Act,  1845,  s.  52, 
were  not  made  business  of  the  Qaeen's  Bench  Court, 
which  the  masters  transacted  as  officers  of  the  court, 
but  were  entrusted  to  them  oucside  their  office, 
although  so  entrusted  becaase  they  held  that  offioe. 
Whether  we  agree  with  that  decision  or  not,  it  would, 
after  it  has  stood  for  so  many  years,  be  wrong  not  to 
follow  it  now,  and  I  think  it  would  be  equally  wrong 
not  to  apply  the  same  rule  to  the  Act  of  1895.  Ic 
seems  to  me,  therefore,  that  what  we  have  to  fi ad  is 
who  are  the  persons  who  now  come  within  the 
description  of  **  masters  of  the  Supreme  Court "  used 
in  the  Act  of  1895.  This  exoression  cannot  mean 
merely  the  persons  who  in  1895  filled  the  offioe,  nor  csn 
it  depend  upon  the  title,  for  the  tide  might  be  chuiged 
from  time  to  time,  and  in  fact  offijers  performing  any 
dissimilar  duties  have  at  various  times  in  the  history 
of  onr  courts  held  the  title  of  master.  The  expres«ion 
"  masters  of  the  Supreme  Court "  in  an  Act  of  1895 
must  therefore,  I  ttiink,  be  coostruei  to  mean  **  the 
persons  from  time  to  time  filling  the  office  now 
known  and  described  as  master  of  the  Sapreme 
Court." 

I  think  that  although  the  Chancery  taxing- 
masters  have  not  had  formally  conferred  on  them  the 
titie  of  **  masters  of  the  Sapreme  Court,"  yet  that 
tne  statutes  and  rules  quoted  in  the  judgments  of 
my  lord  and  my  learned  brother  show  th-it  a  Chancery 
taxing-master  is  now  a  person  who  fills  the  same 
office  and  perforois  the  sam*)  duties  as  at  the  time  of 
the  parsing  of  the  Act  of  1895  were  filled  and  per- 
formed by  the  persons  then  known  as  masters  of  the 
Supreme  Court,  ani  coosequently  they  must  now  be 
considered  as  a  |>er«oiia  desfgnata  directed  by  t tie  Act 
of  1895  to  tax  and  settle  these  cotts.  I  agree,  there- 
fore,  with  the  judgments  which  have  been  delivered. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Stanley  Evans  &  Co . 

Solicitors  f  jr  the  respondent,  Baxler  &  Go, 
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High  Goubt. 

Lr  BB  POLLABD. 

High  Goxtbt. 

IN  BANKRUPTCY. 

In  re  Pollabd. 
Ex  parte  Thb  Tbttstbb.  (a.) 

Bankruptcy — Power  of  court  to  restrain  proceedtnge  in 
Chancery — Sequeetration — Completion  of  eaoecution — 
Bankruptcy  Act,  1883  (46  tfe  47  Vict.  c.  52),  $.  10, 
aub-eection  2;  «.  45. 

The  Court  of  Bankruptcy  has  power  to  retrain  seques'^ 
tration  proceedings  against  a  bankrupt  in  an  aeti*m  in 
the  Chancery  Division  to  which  he  ie  a  party*  Payment 
of  a  aum  of  money  into  court  to  the  credit  of  the  aequea- 
tratora*  account  in  av^h  proceedinga  ia  not  equivalent  to 
completion  of  an  execution  i>y  the  aequeatratora  within 
aectum  45  of  the  Bankruptcy  Act,  1883. 

Id  re  Qasringi,  Ex  parte  Brown,  9  Morr.  234,  41 
W.  B.  Dig.  IS,  followed. 

Motion  by  the  tnutee  in  the  bankmptoy  for  a 
declaration  that  the  Bum  of  £98  98.  9(L  gtandinfl^  in 
the  books  of  the  Pdymaater-Ghneral  to  the  credit  of 
the  seqaestratora*  aocoimt  in  the  action  of  In  re 
Pollard,  Pollard  ▼.  Pollard,  in  the  Chancery  Division, 
formed  part  of  the  property  of  the  bankmpt  divisible 
among  his  creditors;  and  for  an  order  that  the 
respondents  B.  Pollard  and  S  B.  Pollard  be  restrained 
from  proceeding  further  under  a  writ  of  sequestra- 
tion obtained  by  them  in  the  said  action,  and  dated 
the  20tti  of  May,  1902.  or  from  dealing  with  the  said 
sum  of  £98  9j.  9d.  otherwise  than  by  procuriog  the 
same  to  be  paid  to  the  trustee;  and  for  an  order 
directing  the  respondents  to  take  all  steps  necessary 
to  procure  th<9  p«yment  of  the  said  sum  to  the  trustee. 

The  bankrupt  and  his  brothers,  the  respondents,  were 
the  executors  of  their  mother's  will.  In  1900  the 
respondents  began  an  administration  action  in 
the  Ohancery  Division  in  which  the  bankrupt  was  the 
sole  defendant. 

On  the  10th  of  March,  1902,  an  order  was  made  in 
the  action  that  the  bankrupt  was  to  bear  two-thirds 
of  the  plaintiff's  costs  and  to  bring  into  court  within 
seven  days  the  sum  of  £136  138.  to  meet  such  costs. 

On  the  18th  of  April,  1902,  the  bankrupt  committed 
an  act  of  bankruptcy  by  failure  to  comply  with  the 
terms  of  a  bankruptcy  notice. 

On  the  20th  of  May  the  respondents  issued  their 
writ  of  sequestration,  and  on  the  5th  of  July  an  order 
was  made  thereon  directing  the  London  and  Ooonty 
Bank  to  pay  into  court  in  the  action  to  the  ledger 
credit  of  the  sequestrators*  account,  the  sum  of 
£137  7s.  5d.  due  from  them  to  the  bankrupt. 

A  petition  was  presented  against  the  bankrupt 
on  the  16ch  of  July,  and  a  receiving  order  was  made 
thereon  on  the  6th  of  August.  Upon  that  same  day 
the  London  and  Oounty  Bank  complied  with  the 
order  of  the  court  by  paying  into  court  the  sum  of 
£98  9s.  9d.,  which  was  ail  the  money  of  the  bankrupt 
then  in  their  possession. 

The  trustee  daimed  that  sum  from  the  respondents, 
and  requested  them  to  take  out  a  summons  in  the 
Chancery  action  to  determine  the  matter,  but  they 
refused  to  do  so,  and  the  trostee  consequently  brought 
the  present  motion. 

E.  W.  Hanaell,  for  the  trustee.— The  Court  of 
Bankruptcy  has  the  power,  under  section  10,  sub- 
section 2,  of  the  Bankruptcy  Act,  1883,  to  restrain 
proceedings  pending  against  the  bankrupt  in  other 


(a.)  Beported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law. 


courts.  The  trustee  here  is  entitled  to  the  money  in 
court,  as  his  title  relates  back  to  the  18  th  of  April, 
and  the  seqaestration  proceedings  were  not  b^i^un 
until  the  20ch  of  B£ay.  The  proceedings  are  not  a 
protected  transaction  within  section  49,  as  the?  axe 
prooeediogs  in  iavUum  ;  Courage  v  0*8hea,  43  W.  R. 
232,  [1895]  1  Oh.  325;  Wild  v.  Southwood,  45  W.  R. 
224.  [1897]  1  Q.  B.  317.  Nor  is  the  order  for 
payment  of  the  money  into  court  in  the  sequestration 
proceedings  a  completion  of  execution  witbin  seotion 
45:  In  re  Haatinga,  Ex  parte  Brown,  9  Morr.  234, 
41  W.  B..Dig.  18 ;  Butier  v.  WeaHng,  17  Q  B.  D.  182. 
34  W.  B.  Dig.  11;  In  re  Treheame,  Ex  parte  Ealing 
Local  Board,  39  W.  E.  116,  7  Morr.  261.  Even  if  the 
payment  of  the  money  into  court  were  equivalent  to 
the  receipt  of  the  debt  by  the  seqaestrators,  the 
execution  was  not  complete  before  the  date  of  the 
receiving  order,  because  the  money  was  only  paid 
into  court  upon  the  day  when  the  receiving  order  wsa 
made. 

Muir  Mackenzie,  for  the  respondents. — ^Tae  Court  of 
Bankruptcy  has  no  jurisdiction  to  restrain  these  pro- 
ceedings in  the  Court  of  Chancery.  That  court  has 
made  the  order  for  the  payment  of  the  moQ«>y,  and 
that  court  alone  can  deal  with  the  money :  Pelham  v. 
Ducheaa  of  NewoaatU,  3  Swans.  293.  Further,  the 
sequestration  wae  completed  upon  tbe  payment  of  the 
money  into  court :  see  Edwards  on  Execution,  p.  268; 
Miller  V.  Huddleatan,  31  W.  E.  138,  22  Ch.  D.  233. 

Eanaell,  in  reply. — It  is  quite  dear  from  the  oases 
of  In  re  Haatinga,  Ex  parte  Brown,  and  Ex  parte  Hughea, 
In  re  Browne,  19  W.  E.  771,  L.  E.  12  Eq.  137,  that  the 
Court  of  Bankruptcy  has  power  to  restrain  sequestra- 
tion proceedings  in  the  Chancery  Divition. 

Wbight,  J. — In  my  view  I  cannot  get  over  the 
decision  in  In  re  Haatinga,  Ex  parte  Brown,  and  it  is 
not  necessary  for  me  to  repeat  what  is  said  there.  I 
will  merely  add  that  on  the  facts  of  this  case,  if  there 
was  an  execution,  it  was  not  completed  before  the 
date  of  the  receiving  order.  Tbe  receiving  order  was 
made  ou  the  6th  of  August,  and  the  money  was  paid 
into  court  on  the  same  day ;  therefore  the  payment 
was  not  before  the  date  of  the  receiving  order.  T«kmg 
the  view  which  I  do  of  the  effect  of  In  re  Haatinga,  Ex 
parte  Brown,  1  should  be  domg  wrong  to  send  this 
case  to  the  Chancery  Division.  Moreover,  in  this  case 
the  trustee  has  a  higher  title  than  the  bankrupt, 
which  is  an  additional  reason  for  keeping  the  matter 
in  the  Court  of  Bankruptcy,  which  cleany  has  j mis- 
diction  to  deal  with  it.  There  must  be  an  order  in 
the  terms  of  the  notice  of  motion. 

ApplioaHon  allowed* 

Solicitors  for  the  trustee,  Hidca,  Arnold,  ik  Mozkym 

Solicitor  for  the  respondents,  S.  B.  PoUard, 
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COUST  OF  APFXAIh 


Watts  v.  BnoKNiXL. 


OOUBT  OF  APPSiX. 


CORBEonoN. — ^Iq  the  report  of  Jared  ▼.  Olements, 
ante,  at  p.  401,  ^ad  c  >laniQ,  linej  16  and  17,  iostead 
of  the  words  ''and  he  dismiised  the  aotioo.  The 
plaintiff  appealed,"  read  <<  and  he  gava  jadgmenfc  for 
the  plaintiff.    Toe  defendant  appealed.'' 


Marjoh  12,  13. 


Court  of  appeal. 


From  Chan.  Div.  > 

(OoUins,  M.R.,  and  Bomer  and  | 

Gosens-Hardy,  L.J  J.)  ) 

Watts  v.  Btjcknall.  (a.) 

Company — Prospectus — Omission  of  material  contracts 
— *  *  Knowingly  issue** —  Waiver  clause —  Compan  ies 
Ad,,  1867  (30  <fe  31  Vict.  c.  131),  s.  38. 

The  de/endantf  wTio  was  a  director  of  a  company, 
took  part  in  issuing  a  prospectus  inviting  persons  to 
suhsiribe/or  shares  in  the  company.  The  prospectus  did 
not  disclose  certain  material  contracts  which  had  been 
entered  into,  as  required  by  section  38  of  the  Companies 
Ad,  1867.  It,  howtver,  contained  a  clause  stcUing  that 
contracts  relating  to  the  foTTnation  and  promotion  of  t?ie 
company  had  ieen  entered  into,  and  tTiat  these  "  are  or 
may  he  contracts  within  the  SSth  section  of  the  Ad, 
and  that  applicants  for  shares  xoere  to  he  deemed  to  have 
waived  all  daims  against  directors  and  others  for  the 
sedion  not  being  more  fully  complied  with.  The  defend- 
ant had  actual  knowledge  of  the  existence  of  the  undis- 
closed  contracts,  but  not  of  their  nature  and  effed,  and 
was  content  to  leave  the  statements  of  the  prospedtts 
to  others  withoui  further  inquiry.  The  plaintiff  took 
shares  upon  the  faith  of  the  prospedus^  but  upon  hearing 
of  the  undisclosed  contracts  brought  an  action  against  the 
defendant  for  compensati  n. 

Held,  that  the  defendant  had  *^ knowingly  issued** 
tJte  prospedus,  and  "tJuxt,  under  tlie  circumstances,  his 
ignorance  of  the  nature  and  effed  of  tlie  undisclosed 
contracts  was  no  answer  to  the  adion. 

Held, .  also,  that  the  v>aiver  clause  did  not  fairly 
disclose  to  an  intending  investor  what  it  was  that  he 
should  waive,  and  therefore  did  not  profed  the  defendant 
from  liability  for  non-disclosure  of  the  contracts. 

Judgment  of  Byrne,  J.  (aote,  p.  44,  [1902]  2  Ch. 
628)  affirmed. 

This  was  an  appeal  from  the  jadgment  of  Byrne,  J. 
(reported  anJte,  p.  44,  [1902]  2  Oh.  628),  in  an  action 
brought  by  a  Bhareholder  against  a  director  for 
damages  for  noncompliance  with  section  38  of  the 
Oompaniei  Act,  1867. 

The  facts  were  as  follows : 

In  December,  1896,  the  Worcestershire  Brewery 
and  Malting  Co.  (Limited)  was  incorporated  for  the 
pnrpose  of  acquinng  certun  breweries,  one  of  which 
Dreweries— viz.,  <<  BacknaH's  Brewery,"  had  belonged 
to  the  defendant  Backnall. 

The  defendant  was  one  of  the  directors  of  the 
company,  and  took  part  in  the  prrparation  of  the 
protpectos,  which  was  issued  in  the  same  month — 
vis.,  December,  1896. 

The  prospectus  gave  {inter  alia)  particulars  of  the 
property  to  be  purchased  and  t^e  purchase  price, 
and  stated  that  the  vendor .4  (**  who  promote  the  com- 
pany and  have  acquired  the  properties  to  resell  at  a 
profit ")  were  to  pay  the  whole  of  the  expenses  of 
formation  and  reg^tration  of  the  compauy,  except 
certain  stamp  duties  and  legal  charges,  aod  that  a 

(a.)  Reported  by  B.  R.    Oahpbbll,   Esq.,    Bar- 
rister-at-Law. 


contract  for  purchase  had  been  entered  into,  being 
an  agreement  dated  the  Ist  day  of  December,  1896, 
between  E.  S.  daremont  (who  represented  the 
vendors)  of  the  one  part  and  H.  Broadbridge  as  a 
trustee  on  behalf  of  the  company  of  the  other  part, 
and  that  copies  of  the  contract  could  be  inspected  at 
the  office  of  the  company  by  applicants  for  shares 
until  allotment.  It  also  contamed  the  following 
clause : 

•<  Daring  the  negotiations  for  the  purchase  of  the 
properties  and  the  formation  of  the  company  con- 
tracts have  been  entered  into  between  yariout  parties 
with  reference  to  the  formation  and  promotion  of  the 
company,  and  the  subscription  of  its  capital,  but  to 
none  of  which  the  company  is  a  party.  .  .  .  The 
contracts  referred  to  in  this  paragraph  are,  or  may 
be,  contracts  within  the  meaniog  of  the  38th  section 
of  the  Ck)mpanies  Act,  1867,  and  accordingly  appli- 
cants for  shares  are  to  be  deemed  to  have  notice  of 
the  said  contracts,  and  to  have  agreed  with  the  com- 
pany (as  trustee  for  the  directors  and  other  persons 
liable)  to  waive  all  claims,  if  any,  against  them  for 
not  more  fully  complying  with  the  requirements  of 
the  said  sections,  and  allotments  will  only  be  made 
upon  this  express  condition." 

The  plaintiff,  on  the  faith  of  this  prospectus,  applied 
for  certain  shares,  which  were  duly  allotted  to  mm, 
and  for  which  he  paid  £200.  He  subsequeatly  dis- 
covered that  prior  to  the  issue  of  the  prospectus  there 
had  been  other  contracts  connected  with  tiie  formation 
of  the  company,  and  which  were  material  to  intending 
shareholders,  inasmuch  as  they  showed  that  the  value 
of  the  properties  to  be  purchased  by  the  company  had 
been  much  exsggerated  and  so  forth.  Aooordhigly, 
in  January,  1902,  he  commenced  this  action,  allegmg 
that  the  shares  he  had  taken  were  of  no  value,  and 
olaimiog  a  declaration  that  the  defendant  wasUable 
to  pay  him  compensation  for  his  loss. 

Byrne,  J.,  decided  in  favour  of  the  plaintiff,  and 
the  defendant  appealed. 

Levttt,  K.C»,  and  Bremner,  for  the  defendant,  used 
the  same  arguments  as  in  the  court  below. 

Norton,  K.C,  and  J,  Eicardo,  for  the  plaintiff,  were 
not  called  upon. 

Collins,  M.R.— This  is  an  appeal  from  a  decision 
of  Byrne,  J.,  in  an  action  brought  by  a  shareholder 
against  a  director  under  section  38  of  the  Companies 
Act,  1867,  and  the  question  is  whether  there  was 
before  the  learned  judge  evidence  which  justified  him 
in  holding,  as  a  matter  of  fact,  that  all  the  proiisions 
of  section  38  were  applicable  to  the  case.  Now,  unless 
the  learned  judge  has  misconceived  as  a  matter  of  law 
the  operifttion  of  that  section,  this  court  will  not  readily 
differ  from  him,  for  he  had  certain  advantages  which 
we  have  not,  in  that  he  actually  saw  and  h>«ard  the 
defendant  as  a  witness,  and  was  thus  able  to  ascertain 
bis  knowledge  and  state  of  mind  at  the  critical 
occasion—viz.,  the  special  meeting  of  the  directors 
at  which  the  prospectus  was  settled  in  the  form 
in  which  it  wss  issued  to  the  public  On  that 
prospectus  appeared  these  words:  [His  lordship 
read  the  clauses  above  quoted  from  the  prospectus.] 
The  defendant  had  hiniself  been  the  owner  of  one 
of  the  three  bresreries  which  had  been  acquired  and 
were  to  be  taken  over  by  the  company,  and  subscrip- 
tions were  asked  for  the  purpose  of  carrt iog  out  the 
adventure  of  working  the  breweries.  He  taiew  that 
the  company  had  somehow  or  other  acquired  these 
breweries.  He  knew  that  hehimtelf  had  been  the 
owner  of  one  of  them,  and  therefore  it  is  fair  to 
suppose  that  he  must  have  known  that  the  other  two 
had  been  acquired  by  a  contract  or  contracts.  In 
addition  to  that,  it  is  admitted  that  there  were  six 
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other  oontraotB  dealing  with  the  promotion  and 
formation  of  the  company.  Ooe  of  them  has  been 
'  produced  to  us  and  it  may  oe  taken  as  a  sample  of  the 
others.  It  shows  the  amount  at  which  the  promoter 
had  acquired  one  of  the  properties,  and  it  ako  shows 
tiiat  he  proposed  to  sell  it  at  a  large  additional  profit 
and  to  oiyide  a  portion  of  that  profit  with  the  vendor. 
This  is  a  sample  of  the  six  contracts  which,  it  is 
admitted,  were  not  disclosed,  contracts  which 
unquestionably  ought  to  have  been  disclosed  in  the 
prospectus,  avd  which  would  render  a  dirf  ctor  who 
did  oot  disclose  them  liable  under  section  38  it  he  had 
knowledge  of  their  existence. 

Now,  the  defendant,  as  I  have  said,  attended  a 
meeting  of  directors  for  the  purpose  of  signing  the 
prospectus.       In   that   prospectus   these    contracts 
were  not  disclosed,  neither  those  by  which  the  brew- 
eries were  acquired  nor  the  other  contracts,  although 
they  contained  facts  most  material  for  subscribers  to 
know.  Are  the  conditions  of  section  38  applicable  to  the 
case  P  It  is  said  that  the  defendant  did  not  in  fact  know 
of  the  existence  of  the  contracts,  and,  therefore,  did  not 
"  knowingly  issue  *'  the  prospectus  within  the  mean- 
ing of  the  section.    Now,  what  is  the  evidence  as  to 
the  condition  of  his  mind  P    He  must  have  known, 
quite  apart  from  the  prospectus,  and  indeed  he  admits 
Uiat  he  knew  that  these  breweries  were  about  to  be 
sold.   Then  comes  the  iuformation  given  to  him  by 
the   prospectus  itself  in  the  waiver  clause.    It   is 
important  to  observe  that  the  wOTds  of  that  clause  are 
not  qualified,  but  in  the  indicative  mood :  ''  During 
the  negotiations  for  the  purchase  of  the  properties 
contradbs  have  been   entered   into  between  various 
parties  with  reference  to  the  formation  and  promotion 
of  the  company  and  for  the  subscription  of  its  capital." 
The  defendant's  own  evidence  is  that  he  read  the 
prospectus,  but  did  not  ask  what  the  contracts  were. 
He  did  know  of  the  fact  that  contracts  other  than 
those  disclosed  did  exi«t.    This  is  the  condus^'on  to 
which  the  learned  judge,  who  heard  and  saw  the 
defendant,  came  to,  and  in  my  opinion  there  is  abun- 
ant  evidence  to  justify  this  conclusion,  and  if  such  a 
finding  had  been  ariived  at  by  a  jury  it  woold  have 
been  perfectly  hopeless  to  question  it.     I  do  not  say 
that  we  stand  in  exactly  the  same  position  with  refer- 
ence to  a  finding  of  fact  by  the  learned  judge  as  we 
should  in  reference  to  a  finding  of  fact  by  a  jury,  still 
no  one  can,  by  m^ans  of  a  shorthand  note  of  evidence, 
be  placed  in  exactly  tbe  same  position  as  the  judge 
who  heard  it  given.  That  the  defendant  was  ignorant 
of  the  legal  aspect  of  the  case,  and  that  he  knew 
nothing  about  section  38,  is  not  improbable,  but  it  is 
clear  that  ignorance  of  law  does  not  shelter  a  director 
or  any  other  person.    If  a  person  chooses  to  become 
the  director  of  a  company,  he  becomes  liable  to  certain 
statutory  obligations.    Ue  may  be  liable  for  a  statu- 
tory fraud  without  any  moral  obliquity  whatever. 
That   is    his   misfortune.    The  Legislature    deemed 
it    right    that    this    should   be    so,    and    tiiough 
that    section    is    now    repealed    it    still    governs 
the   present   case.    It    is    idle    to    say    that    the 
defendant  was  honest.     We  are  not  iiupniiog  any 
dishonesty  except  statutory  dishonesty.    He  cannot 
shelter  himself  under  ignorance  of  law,  or  even  by 
saying  that  he  invited  the  opinion  of  someone  else 
as  to  the  law,  and  did  not  act  for  himself.    Ic  is 
enough  to  refer  to  the  words  of  Cockbnm,  OJ., 
in   TwycroM  v.   Grant,  25  W.  E.   701,  2  0.   P.  D. 
469,  at  p.  541 :  <*  Next,  was  the  prospectus  issued 
bv  the  defendants  '  knowingly '  within  the  meaning 
of  the  section.      It  was  contended  that  the  term 
'  kno^ngly '  must  be  taken  to  mean  with  a  know- 
ledge that  the  contracts  were  such  as  the  statute 
required  to  be  referred  to;  consequently  that,  the 
jury  having  found  that  the  mention  of  the  contract 


was  omitted  from  the  prospectus  from  a  lond  fide 
belief  that  such  mention  was  unnecessary,  the  con- 
tracts had  not  been  knowingly  omitted.  But  this  is  to 
misconceive  the  meaning  of  the  term*  '  Knowingly 
issuing'  means  neither  more  nor  lets  than  issmng 
with  a  knowledge  of  the  existence  of  contracts  within 
the  section,  and  the  intentional  omission  of  them 
from  the  prospectus.  Ignor^moe  or  mistdce  of  the 
law  cannot  be  admitted  as  an  excuse  for  disobeying 
an  Act  of  Parliament.*' 

Then  it  is  contended  on  the  defendant's  behalf 
that   if    the    statement    in    the   waiver    dause    is 
sufficient   to   show  knowledge  by  the   director,  it 
must  idso  be  a  sufficient  notice  to  the  intending 
shareholder.    In  my  opinion  this  argum«it  cannot  be 
maintained.    The  director's  position  is  dififerent  from 
that  of  the  would-be  purchaser  of  shares.    He  is 
under  an  absolute  statutory  oldigation  to  disclose 
material  contracts.     The  ^areholder   is   under   no 
statutory  disability.    If  all  the  materinl  contracts  have 
not  been  brought  hom**  to  him,  the  director  who  does 
not  apprize  him  of  those  contracts  must  t^e  the 
risk,    'nie  question  is,  whether  the  contracts  have 
boen  set  before  him  in  such  a  way  that  a  reasonable 
-man  would  have  understood  the  nature  of  them.    The 
standard  which  must  be  applied  to  a  would-be  pur- 
chaser is  not  the  same  as  that  which  regulates  the 
duty  of  a  director,  but  is  quite  different.    In  this 
prospectus  the  whole  thing— [Here  his  lordship  read  the 
waiver  clause] — ^is  put  forwm  in  such  a  tentative  way 
that  an  intending  shsreholder  might  be  led  to  suppose 
that  the  persons  who  should  hest  know  about  the 
matter  thought  that  the  contr^Ksts  might  be  such  as 
need  not  be  set  oat  in  the  prospectus.    It  is  not  a 
frank  and  fair    avowal  of  the  true  nature  of  the 
contracts.    In  CacktU  v.  Keswick  {anie^  p.  69),  [1902] 
2  Ch.  456.  at  p.  477,  Stirling,  L.J.,  SAid :   <*  When 
persons  who  issue  a  prospectus  maka  statements  in 
that  prospectus  with  reference  to  the  contracts  in 
respect  of  which  the  benefit  of  the  statute  is  to  be 
exelnded,  they  must  be  such  as  to  be  in  all  respects 
wt^ll  founded  in  fact,  and  fairly  to  convey  1 1  the  mind 
of  the  intending  shareholder  the  nature  of  the  con- 
tracts wluch  have  been  excluded."    And,  in  the  same 
case  in  the  court  below.  Far  well,  J.,  said,  60  W.  B.,  at 
p.  14.  [1902]  2  Ch.,  at  p.  468 :  <<  As  I  read  the  judg- 
ments in  Greenwood  v.  Leather  Shod  Wheel  Co.,  [19(%] 
1   Ch.   421,    48  W.  B.  Dig.  35,  the  decision,  and 
the  reasons  given  for  it,  involve  tiie  proposition  that 
the  statutory  rights  under  the  38th  section  can  be 
waived ;  that  any  waiver  obtained  by  unfiikir  dealing 
or  trickery  is  void ;  that  the  person  said  to  have 
waived   must   have   sufficient  information  of   what 
he    was    waiving;    and    that,  apart   from   fraud, 
the    same    principles    apply     to     waiver^  clauses 
as    are    applicable    to    ambiguous    or    misleading 
statements    in     conditions   of     sale    or    releases." 
I   adopt   those   judgments.      There   is   no   logical 
fallacy  whatever  m  sayinar  that  aa  intending  pur- 
chaser of  shares  is  not  affected  with  the  notice  with 
which  a  director  is  affected.    In  the  one  case  the  bare 
knowledge  of  the  fact  is  enough ;  in  the  other  caw 
there  must  be  something  more^there  must  be  a  fair 
explanation  by  the  persons  tidio  do  know  to  tiie 
persons  who  do  not  know  of  the  nature  of  the  oon- 
tracts  which  are  not  disclosed.    In  my  opinion,  the 
decision  of  the  learned  judge  was  perfectly  right  and 
he  has  given  a  very  dear  statement  of  the  law  as  to 
the  operation  of  the  waiver  clause. 

BoMBB,  L.J. — I  agree.  The  defendant  when  he 
issued  the  prospectus  knew  that  there  were  in 
existence  contracts  between  various  parties  "with 
reference  to  the  formation  and  promotion  of  the 
company  and  Uie  subscription  of  its  capitaL"    He 
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knew  tbat  thej  were  oontraois  whiob  were  or  might 
be  contracta  within  the  meanioff  of  section  38  of 
the  Oompsnies  Act,  1867.  He  had  actual  and  not 
merely  oonstmotive  knowledge  of  the  existence  of 
those  oontraots.  They  were,  in  fact,  contracts  most 
material  to  be  set  forth  for  the  guidance  of  intending 
sabioribers*  Can  the  defendant,  a  director,  be 
heard  to  say  that  he  did  not  know  of  the  existence 
of  contracts  which  ought  to  have  beea  specified 
nnder  the  proTi»ions  of  section  38,  merely  iMcause, 
knowing  of  their  existence,  he  did  not  choose  to 
look  into  and  ascertain  the  contents  of  each 
document  P  lo  my  opinion,  clearly  not.  He  cannot 
say  he  had  no  knowledge,  but  he  chose  to  refrain 
from  making  any  investigation.  In  my  opinion  he 
knowingly  issued  a  piotpMtus  within  the  meatiing  of 
sf ction  38  which  did  not  specify  the  dates  of  and  the 
n%mes  of  the  parties  to  certain  material  extracts 

But  a  second  question  arises.  Had  the  plaintifiE, 
who  subscribed  for  shares  on  the  faith  of  this 
prospectus,  also  notice  of  those  contracts?  In  my 
▼iew  the  notice  of  con^  r^cts.  which  has  to  be  given  to 
an  intending  subscriber  or  which  has  to  be  possessed 
by  an  intending  subscriber  mears  notice  not  of  the 
existence  of  contracts,  but  of  their  contents.  Sach 
notice  the  plaintiff  dearly  did  not  have.  It  follows 
that,  in  my  opinion,  the  defendant  faUs  under  the 
liability  imposed  by  section  38,  and  that  the  plaintiff 
must  succeed  iu  this  action  unUss  the  defendant  can 
avail  himself  of  the  waiver  clause.  In  my  opinion  he 
cannot  do  that.  The  words  in  that  clause,  in  a 
prospectus  of  this  kind,  amount  to  a  representation 
by  those  who  issue  it  that  those  who  are  in  a  position 
to  know  are  so  doubtful  as  to  whether  the  contracts 
are  material  that  they  do  not  even  know  whether  they 
can  come  within  the  provisions  of  section  38.  This  is 
dearly  misleading  and  tricky,  as  regards  the  defendant. 
So  f«r  from  his  beiug  able  in  good  faith  to  make  such  a 
representaiion  as  was  iu  substance  made  by  this 
prospectus,  his  only  excuse  is  that  he  did  not  take  the 
trouble  to  investigate  these  contracts  at  all,  or  to  see 
whether  they  were  or  were  not  mate  ial  and  ought  to 
have  been  set  forth  in  the  interests  and  for  the 
information  of  intending  subscribes.  It  appears  to 
me,  therefore,  that  the  defendant  cannot  rely  upon 
this  waiver  clause,  and,  that  being  so,  there  is  no 
other  defence  open  to  him,  and  accordingly  he  has,  in 
my  opinion,  rigutly  been  made  liable  at  the  suit  of 
the  plaintiff. 

Cozsns-Hardy,  L.J. — I  agree,  and  I  have  ver^ 
little  to  a<)d.  On  looking  at  the  prospectus  it  is 
apparent  that  the  company  was  formed  to  purchase 
two  distinct  breweries  and  to  amalgamate  them.  The 
company  was  also  formed  to  acquire  certain  maltings 
and  other  houses  not  forming  part  of  either  of  the 
breweries.  Of  the  breweries  one  bore  the  name  of 
Bucknall's  Brewery,  and  had  nntil  shortly  before  the 
issue  of  the  prospectus  been  the  defendant's  own 
brewery.  He  had  sold  it  for  between  £40.000  and 
£50,000.  This  company  was  formed,  as  the  prospectus 
states,  to  amalgamate  all  the  breweries  as  going 
concerns,  and  to  pay  £440,000  for  the  whole.  The 
prospectus,  after  stating,  as  the  defendant  must 
oertainly  have  known,  that  the  vendors  who  pro- 
moted the  company  had  a  quired  these  properties  to 
resdl  at  a  profit,  set  forth  one  contract  of  purchase 
and  one  only— viz.,  the  contract  of  the  1st  of 
December,  1896. 

Pausing  there,  it  seems  to  me  not  to  be  open  to 
doubt  that  the  defendant  must  have  known  that 
contracts  had  been  entered  into  by  the  promoters 
with  the  owners  of  the  several  properties.  Not 
one  of  those  contracts  was  disdosed  in  the  pro- 
spectus.   Moreover,  thero  had  been  other  contracts 


entered  into  with  reference  to  the  formation  and  pro- 
motion of  the  company  and  the  imderwriting  of 
shares,  and  I  am  not  at  all  dear  that  that  paragraph 
in  the  prospectus  really  covers  the  preliminary 
contracts  by  the  promotm  for  the  purohase  of  the 
several  i>roperties,  or  whether,  aocoroing  to  its  true 
construction^  it  ought  not  to  be  limited  to  contracts 
with  reference  to  we  formation  and  promotion  of  the 
company  as  disting^hed.  from  contracts  for  the 
purdiase  by  the  promoters  of  the  properties  which 
they  proposed  to  sell  to  the  comptny  at  an  enormous 
profit.  At  all  events,  I  think  we  are  entitled  to  read 
this  clause  very  carefully  and  rather  stringently  as 
against  those  who  put  it  in  the  prospectus.  It  seems 
to  me  that,  quite  apart  from  tne  waiver  clause,  the 
defendant  must  have  known  of  the  contracts  for  sale 
to  the  promoters,  whether  he  did  or  did  not  know  of 
the  unaerwritinff  contracts  and  promoting  contracts, 
and  there  is,  I  think,  no  fair  statement  that  they  are 
contracts  which  are  intended  to  be  exduded  by  the 
waiver  clause.  If,  however,  I  am  wrong,  and  those 
contracts  do  fall  within  the  waiver  dause,  then  for 
the  reasons  which  have  been  stated  by  the  Master  of 
the  Bolls  and  Bomer,  L.J.,  it  seems  to  me  impos- 
sible for  the  defendant  to  rely  upon  that  dause. 
I  desire  to  adopt  entirdy  the  languajg^  used  by 
Farwdl,  J.,  and  Bomer  and  Surliog,  L.JJ., 
in  Cackett  v.  Keswick,  and  I  doubt  whether 
a  waiver  clause  of  this  nature  ought  ever  to  be  allowed 
to  operate  except  upon  such  conditions  as  would 
enable  the  defendant  to  rdy  upon  a  rdease  in  general 
terms.  I  do  not  desire  to  repeat  what  has  been  said 
by  the  Master  of  the  Bolls  as  to  the  different  bearing 
and  effect  of  statements  in  a  waiver  dause  upon  the 
director  who  issues  the  prospectus  and  on  the  person 
who  applies  for  shares  on  the  faith  of  the  prospectus. 
But  I  think  thero  is  in  this  case  ample  evidence  to 
justify  the  finding  of  the  learned  judge  that  the 
defendant  did  as  a  fact  know  that  there  were  con- 
tracts which  would  come  within  section  38.  He  knew 
of  the  existence  of  contracts  which,  according  to  law, 
came  within  section  38,  and  he  is  in  no  way  protected 
by  the  waiver  dause. 

Appeal  d%9mi$sed. 

Solicitors,    Ashurstf    Morris,    Crisp,    &    Go.,    for 
W.  H  Talbot,  Eaddermmster ;  Joseph  Davis. 


From  E.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  >  March  3* 

Mathew,  L. JJ.)  ) 

Wbsn  v.  Holt,  (o.) 

Sale  of  goods-— Warranty^Implied  warrardy^Parchase 
hy  description — Merchantahle  quality^ Sale  of  leer  by 
retail  in  puhlic-hotue^PurcJutse  in  reliance  on  good 
name  of  particular  beer — Bter  containing  arsenic — 
Sale  of  (foods  Act,  1893  (66  <fc  67  Vict.  c.  71),  s.  14, 
sub-section  2. 

jTAe  plaintiff  was  in  the  hdbit  of  drinking  beer  in  t?ie 
defendant's  public-home,  where  E,'s  beer  was  sold  ex- 
clusively. Having  been  poisoned  by  arsenic  contained  in 
the  beer,  he  brought  an  action  for  breach  of  an  implied 
warranty  on  the  sale  of  the  beer  thai  it  was  fit  to  drink. 
The  jury  found  that  the  plaintiff  did  not  buy  the  beer  in 
reliance  on  the  skill  or  Judgment  of  the  defendant,  but 
because  he  preferred  that  particular  beer  and  in  reliunce 
on  t?^  good  name  of  H.'s  beer. 

Held,  that,  though  there  was  no  implied  warranty 


(a.)  Beported  by  F.  G.  Bt^OKBR,  Esq.,  Barrister* 
at-Law, 
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under  9uh-8eetion  1  of  section  14  of  the  Sale  of  Goods 
Act,  1893,  there  was  an  implied  warranty  under  suh^ 
section  2  that  the  beer  was  of  merchantahle  quality ;  for 
om  the  finding  of  the  jury  the  sale  of  the  oeer  must  he 
taken  to  have  been  a  sale  by  description. 

Appeal  from  the  judgmeBt  of  Wills,  J.,  at  the  tri»l 
of  an  action  with  a  jury  at  Manchester  Assizes. 

The  action  was  bronght  to  zeoover  damages  for 
breach  of  an  implied  warranty,  on  the  sale  of  beer  by 
the  keeper  of  a  public-hoase,  that  it  was  fit  to  drink. 

The  plaintiff  was  a  builder's  labourer  residing  at 
Blackburn. 

The  defendant  was  the  keeper  of  a  public-house  at 
Blackburn,  which  belonged  to  the  owners  of  a  brewery 
called  Holden's  Brewery,  and  at  which  no  beer  was 
sold  except  beer  brewed  at  Holden's  Brewery. 

The  plaintiff  had  been  in  the  habit  of  drinking  beer 
daily  at  the  defendant's  public-house  for  twelve 
months  before  December,  1900,  and  in  that  month  he 
was  discovered  to  be  suffering  from  the  effects  of 
arsenical  poisoning. 

The  plaintiff  alleged  that  the  beer  which  he  had 
bought  from  the  £fendant  contained  arsenic,  and 
that  his  illness  had  resulted  therefrom. 

At  the  trial  the  plaintiff  said  that  he  knew  that 
the  defendant's  public-home  belonged  to  Holden's 
Brewery,  and  that  he  went. there  because  he  liked 
Holden's  beer.  It  appeared  from  the  evidence  that,  a 
number  of  cases  of  poisoning  having  occurred  in  tiie 
neighbourhood,  an  investigation  was  instituted,  which 
resulted  in  the  condution  that  the  poisoning  was 
caused  by  the  presence  of  arsenic  in  beer,  due  to  the 
use  by  several  JJancashire  brewers  of  invert  sugar  in 
the  process  of  brewing.  The  arsenic  couid  not  have 
been  discovered  except  bv  an  examination  by  a  skilled 
chemist  specially  directed  to  ascertaining  whether  or 
not  arsenic  was  present  in  the  beer. 

Wills,  J.,  left  two  questions  to  the  jury— (1)  Was 
the  plaintiff  made  ill  by  arsenic  in  the  beer  P  (2)  Did 
the  plaintiff  buy  the  beer  im  reliance,  for  the  good 
quality  of  the  beer,  on  the  skill  or  judgment  of  the 
defendant  P  The  jury  atswered  the  first  question  in 
the  affirmative.  They  also,  in  the  first  instance, 
'uiswered  the' second  question  in  the  affirmative ;  bn^, 
ifter  hearing  observations  from  the  learned  judge, 
they  gave  the  followiog  answer  to  the  second 
question:  "No;  because  the  evideoo^  shows  that  he 
preferred  that  particular  beer ;  he  relied  on  the  g>>od 
name  of  Holden's  beer."  They  assessed  the  damsiges 
at  £50.  " 

Wills,  J.,  held  that  as  the  buyer  did  not  rely  on 
the  seller's  skill  or  judgment  there  was  no  implied 
Warranty  under  section  14,  sub-section  1,  of  the  Sale 
of  Goods  Act,  1893,  as  to  the  quality  or  fitness  for 
any  particular  purpose  of  the  goods  supplied.  But 
he  held  that,  apart  from  that  sub-section,  tiiere  was 
an  implied  warranty  that  the  beer  was  fit  to  drink. 
He  accordingly  gave  judgment  for  ithe  plaintiff  for 
£50. 

The  defendant  appealed. 

E*  Sutton^  for  the  defendant.— There  is  no  implied 
warranty  on  the  sale  of  a  specific  article  of  food: 
Emmerton  v.  Mattf^ews,  10  W.  B.  346.  31  L.  J.  Ex. 
139;  Smith  v.  Baktr,  Son,  &  Death,  40  L.  T.  R«p 
261,  27  W.  B.  Dig.  228.  No  distinction  is  to  be 
drawn  with  regard  to  the  rule  of  caveat  emptor 
between  the  sale  of  an  article  of  food  and  the  sale 
of  any  other  article.  If  the  sale  is  of  a  specific 
article  there  is  no  implied  warranty.  This  wa« 
established  in  Burnby  v.  BolUtt,  16  M.  &  W.  644. 
Here  the  sale  was  of  a  specific  article;  tbe  pliOntiff  in 
substance  asked  for  a  specific  thing-— viz.,  a  slass  of 
beer  brewed  at  Holden's  Brewery— and  he  was 
supplied  with  it.    The  case  of  a  contract  for  a  con- 


tinuous supply  of  food  of  a  particular  quality — as,  e.^., 
Oetend  rabbits— is  different :  Beer  v.  Walker,  2S  W.  B. 
880, 46  L.  J.  Q.  B.  677.  The  law  on  the  subject  is  now 
governed  by  section  14  of  the  Sale  of  Gk>oda  Act, 
1893.  No  distinction  is  made  im  that  section  between 
articles  of  food  and  other  articles.  By  sub-section  1 
there  is  an  implied  warranty  where  the  buyer  relies 
on  the  seller's  skill  or  judgment.  The  finding  of  the 
}ury  takes  this  case  out  of  that  sub-section.  By  sab- 
section  2,  where  goods  are  sold  by  description,  there 
is  an  implied  warranty  that  they  are  of  merchantaUe 
quality.  But  that  sub-section  does  not  apply,  Ux 
this  was  not  a  sale  by  description,  neither  was  the 
beer  unmerchantable  within  the  meaning  of  the 
sub- seel  ion. 

Bailhache,  for  the  plaintiff. — According  to  tbe  old 
Iftw,  there  was  an  absolute  liability  on  victuallers  to 
sell  sound  victuals.  This  liability  was  undoubted, 
though  it  is  not  quite  clear  whether  it  depended  on 
warranty  or  on  the  ground  of  "  common  nuisanoe" : 
Beeper  Lord  Coke,  4  Inst.  261,  and  other  authorities 
referred  to  in  Burnby  v.  Bollett,  Section  61  of  t^e 
Sale  of  Goods  Act,  1893,  says  that  the  rules  of  tbe 
oommcn  law,  except  so  far  as  they  are  inconsistent 
with  the  exprets  provisions  of  the  Act,  shaU  oontioue 
to  apply  to  contracts  for  the  sale  of  goods.  At  any 
rate  there  was  a  warranty  in  this  case  xmder  section  14. 
Even  if  the  findins  of  the  jury  prevents  the  case  from 
coming  wit^iin  sub-section  1,  it  comes  within  sub- 
section 2.  This  was  a  sale  by  description,  and  the 
seller  was  therefore  entitled  to  have  a  sound  artide. 
In  Goulder  v.  Book.  49  W.  R  701,  [1901]  2  E.  B.  290, 
a  case  under  tbe  Sale  of  Food  and  Drugs  Act,  1875, 
the  facts  were  similar  to  the  facts  in  thii  case,  and 
the  public-house  keeper  was  held  liable. 

E,  Sutton,  in  reply.— 6^ouZ(fer  v.  Book  shows  that 
the  defendant  was  liable  to  a  fine,  but  not  that  he  is 
liable  to  an  action  for  breach  of  warranty* 

Vaughan  Williams,  L.J.— In  this  case  Wills,  J., 
directed  judgment  to  be  entered  for  the  plaintiff. 
The  question  is  whether  on  the  findings  of  the  jury 
he  was  right  in  so  doing.  In  my  opinion  he  was 
right ;  but  the  case  requires  careful  consideration,  and 
is  not  easy  to  deal  with.  The  difficulty  here  is  tbe 
difficulty  which  always  arises  when  an  attempt  is 
made  to  enact  an  exhaustive  code.  However  able  the 
l«wf  ers  may  be  who  drafted  the  code,  when  it  comes 
to  be  applied  to  the  innumerable  variety  of  oasei 
which  must  arise,  we  are  sure  to  find  cases  which  it  is 
impossible  to  suppose  were  intended  to  be  governed 
by  the  oode^I  mean,  impossible  to  suppose  so  in  fact 
At  the  same  time  the  code  does  purport  to  be  exhaustire, 
and  the  court  ought  to  try  to  deal  with  every  case  in 
accordance  with  the  code. 

The  particular  enactment  which  we  hava  to  deal 
with  in  this  case  is  section  14  of  the  Sale  of  Qoods 
Act,  1893,  which  is  as  follows:  <' Subject  to  the 
provisions  of  this  Act  and  of  any  statute  in  that 
behalf,  there  U  no  implied  warraut7  or  condition  as 
to  the  quality  or  fitness  for  any  particular  purpose  of 
goods  supplied  under  a  contra  t  of  sale,  except  as 
follows."  Primd  facie,  in  order  to  establish  an 
implied  warranty,  you  must  have  a  case  which  falls 
within  one  or  other  of  sub-sections  1,  2,  or  3,  which 
purport  to  set  out  the  cases  in  which  a  warranty  is  to 
be  implied.  Sub-section  1  is  as  folio  vs :  "  Where  the 
buyer  expressly  or  by  implication  makes  known  to 
the  seller  the  particular  purpose  for  which  the  goods 
are  required,  so  as  to  show  that  the  buyer  relies  on 
the  seller's  skill  or  judgment,  and  the  goods  are  of  a 
description  which  it  is  in  the  course  of  the  seller's 
business  to  supply  (^whether  he  be  the  manufacturer 
or  not),  there  is  an  implied  condition  that  the  goods 
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■ball  be  roMonably  fit  lor  snoh  porpoge,  proTided  that 
io  the  oaae  of  a  oontraot  for  the  sale  of  a  specified 
•rtide  under  its  patent  or  trade  name  there  is  no 
implied  oocdition  as  to  its  fitness  for  any  partioolar 
purpose." 

It  seems  to  me  to  be  difficult  for  us  in  the  present 
ease  to  find  that  there  was  any  warranty  within  the 
t^rms  of  snb-section  1,  becanss  we  have  the  fioding 
of  the  jury,  which  they  appear  to  have  arriyed  at 
very  reLuotantly,  that  the  buyer  did  not  rely  on  the 
seller's  akiU  or  judgment  It  would  be  an  easjr  way 
out  of  the  difficulty  to  say  that  there  was  no  evidence 
on  which  the  jury  could  properly  arrive  at  that  oon- 
dnsioo.  But,  speaking  for  myself,  I  am  not  prepared 
to  say  that.  I  witl  not  state  what  concludon  I  should 
have  been  inclined  to  have  come  to  on  the  matter; 
but,  so  long  as  the  answer  of  the  jury  to  the  second 
question  stands,  I  think  it  is  impossible  to  fiod  that 
there  was  a  warranty  within  tbe  terms  of  sub- 
seotion  1. 

Thf  n  oomes  sub-section  2 :  "  Where  gnols  are 
bought  by  desori(>tion  fronf  a  seller  who  deals  in 
goods  of  that  description  (whether  he  be  the  manufao- 
tuier  or  not),  there  is  an  implied  condition  that  the 
goods  shall  be  of  merohantoble  quality;  provided 
that,  if  the  buyer  has  examined  the  goods,  there  shall 
be  no  implied  condition  as  regards  defects  which  such 
examination  ought  to  have  revealed." 

This  sub-ieotion  cannot  apply  unless  goods  are 
bouffht  by  description  from  a  seller  who  deals  in 
goods  of  tbat  description.  Speaking  generally,  I  do 
not  think  that,  acceding  to  the  meaning  of  the 
expression  "  sale  by  description,"  as  it  is  ordinarily 
used  by  lawyers  and  men  of  business,  a  sale  of  goods 
oyer  the  counter  to  a  customer  who  asks  for  a  com- 
modity is  a  sale  of  goods  by  description. 

But  there  is  a  peculiarity  about  this  oate  because  of 
the  reason  which  the  jury  themselves  gave  for  answer- 
iog  the  second  question  m  the  negative.  They  were 
at  first  prepared  to  find,  and  said  they  found,  that  the 
plaintiff  did  rely  on  the  skill  and  judgment  of  the 
defendant.  But  subsequently  they  abcmdoned  that 
finding  and  substitated  another,  adopting  a  suggestion 
of  Wills,  J.,  which  was  that  the  plamtiff  went  to  this 
house  as  a  beerhouse  kept  for  the  purpose  of  the  sale 
of  this  particular  articUh-Tiz.,  Hdaen's  beer,  and  that 
be  askeii  the  publican  to  supply  him  with  beer  of  that 
description.  It  seems  to  me  to  be  clear  that  the  jury's 
reason  for  ultimately  finding  that  the  plaintiff  did  not 
rely  on  the  skill  or  judgment  of  the  defendant  was 
this— they  thought  he  did  not  rely  on  that  because  be 
aiksd  for  beer  of  a  specified  description.  Therefore 
it  seems  to  me  that  m  this  particular  case  the  sale, 
though  it  was  an  ordinary  sale  of  beer  in  a  beerhouse, 
was,  on  the  finding  of  the  jury,  a  sale  of  beer  by 
description.  If  so,  it  follows  that,  under  sub- 
section 2,  there  was  an  implied  condition  that  the 
goods  should  be  of  merchantable  quality.  This  beer, 
by  reason  of  the  presence  of  a^semo  in  it,  was,  in  my 
opinion,  not  of  merchantable  quality.  The  result  is 
that,  though  the  plaintiff  fails  to  make  out  that 
there  was  anyimpued  warranty  or  condition  under 
sub-section  1,  he  is  entitled  to  say  that,  iu  this 
particular  case,  beer  was  bought  by  description  from 
a  seller  who  dealt  in  goods  of  that  description,  and 
that — though  the  expression  is  not  an  apt  one  to  use 
with  regard  to  a  sale  of  beer— the  beer  was  not  of  a 
merchantable  quality.  He  therefore  succeeds  under 
sub-section  2.  I  think  judgment  was  rightly  entered 
for  the  plaintiff,  and  the  appeal  must  be  dismissed. 

Stiblino,  L.J. — I  am  of  the  same  opinion.  I  agree 
that  ti2e  case  does  not  come  within  sub-section  1.  I 
aleo  agree  that  it  is  brought  withii^  sub-section  2. 
This  Mer,  which  was  suffering  from  a  defect  which 


could  not  have  been  detected  by  examination,  was 
sold  by  description— viz.,  as  Holden's  beer.  It  was 
therefore,  under  sub-section  2,  impliedly  warranted 
to  be  of  merchantable  quality,  but  by  reason  of  the 
pref  enoe  of  arsenic  in  it  it  was  not  of  merchantable 
quality. 

Mathbw,  L.J. — I  am  also  of  the  same  opinion. 
It  is  not  necessary  in  this  case  to  have  recourse  to 
section  61  of  the  Act,  sub-section  2  of  which  says 
that  '*  The  rules  of  common  law,  including  the  law 
merchant,  save  in  so  far  as  they  are  inconristent  with 
the  express  provisions  of  this  Act  •  •  •  shall 
continue  to  apply  to  contivots  for  the  sale  of  goods." 
For  it  seems  to  be  quite  plain  tliat  this  case  oomes 
within  section  14,  sub-section  2.  There  certainly 
dofs  appear  to  be  a  difficulty  in  saying  that  there 
wai  any  implied  warranty  or  condition  under  sub- 
section 1,  owing  to  the  fi.oding  of  the  jury  on  the 
second  question  put  to  them.  I  cannot  help  thinking 
that  the  jury  felt  themselTes  bound,  after  hearing 
the  observations  of  the  learned  judge,  to  answer 
that  question  as  they  ultimately  answered  it. 

However,  I  will  assume  that  sub-BCotion  1  does 
not  apply.  But  when  we  come  to  sub-section  2.  it 
seems  to  me  to  be  impossible  to  get  away  from  the 
plain  langoage  there  used.  I  therefore  agree  that 
the  appeiS  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  6*  A,  Sims,  for  John  W» 
Shaw,  Blackburn. 

Solicitors  for  the  defendant,  Hindle  &  Son,  Darwen. 


From  Chan.  Div.  ) 

(Collins,    M.B.,    and   Bomer  and  [  Feb.  2d. 

Cozens-Hardy,  Ii.JJ.)  ) 

In  re  Caloot  Pabx  Settled  Ebtatbs.  (a.) 

Settled  land^  Capital  money — Improvement — Additiom 
with  a  view  to  letting — StrudwiU  addUions-^  Electric 
light  installationr-SetUed  Land  Act,  1882  (45  &  46 
Vict,  c  38),  8.  25SeUled  Land  Act,  1890  (63  &  64 
Vict.  e.  69).  s,  13  (ii.). 
The  word  "  additions  "  in  section  13  (ii.)  of  the  SeUUd 

Land  Act,  1890,  means  structured  additions. 

The  installation  of  electric  light  in  a  maneicn-house, 

though  necessary  to  enable  the  place  to  he  let,  is  not  an 

addition  to  the  house  within  the  meaning  of  the  section, 

and  there/ore  cannot  he  paid  for  out  of  capital  moneys. 
In  re  Freake*s  Settlement,  60  W.  B.  237,  [1902]  1 

Ch.  97,  overruled. 
In  re  GaskeH's  Sattied  Bstatee,  42  W.  B.  219,  [1894] 

1  Ch.  485,  and  In  re  Clarke's  Settlement  Truite,  60 

W.  B.  686,  [1902]  2  Ch.  327,  approved. 

This  was  an  appeal  from  a  decision  of  Jo^ce,  J. 

A  summons  was  taken  out  under  the  Settled  Land 
Acts,  1882  to  1890,  by  Mr.  Henry  Barry  BlagraTC, 
the  tenant  for  life  of  the  Calcot  Park  and  other 
estates  in  the  county  of  Berks,  settled  by  the  will  of 
the  late  Mr.  John  Henry  Bls^ave,  asking  that  the 
sum  of  £1,307  10«.  2d.  m^t  be  allowed  to  the  appli- 
cant for  the  expenses  incurred  by  him  in  proTioing 
electric  light  installation,  including  an  engine  or 
dynamo-house,  for  the  mansion-house  of  Calcot 
Park. 

Joyce,  J.,  allowed  the  cost  of  the  engine  or 
dynamo -house,  which  stood  at  some  distance  nom  the 
mansion-house,  but  he  held  that  by  virtue  of  Buckley, 

(a.)  Beported  by  J.  I.  Stimjko,  Bsq.,  Barrister- 
at-Law. 
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J.%  deoision  in  In  re  Clarke^  60  W.  B.  685,  [1902]  2 
Oh.  327,  Qleotrio  lighting  plant  ooald  not  be  con- 
■ideied  an  *'  improvement "  which  oonld  be  paid  for 
dnt  of  capital  moneys  under  the  Settled  Land  Acti. 

ttom  this  deoirion  the  tenant  for  life  appealed. 

the  BetUed  Land  Aot,  1890,  a.. 13  (ii.)  proTides  that 
"improvements  authorized  by  the  Ajbt  of  1882  shall 
indade  makiog  any  additions  to  or  alterations  in 
btildings  reasonably  neoessary  or  proper  to  enable 
the  same  to  be  let." 

Seotion  26  of  the  Aot  of  1882  states  that  the 
''improvements"  authorized  by  the  Aot  are  "the 
makiDg  or  execution  on,  or  in  connection  with,  and 
for  the  benefit  of  settled  land"  of  any  of  the  works 
mentioned  in  the  section,  "  and  any  operation  .  .  • 
necessary  or  proper  for  carrying  into  effect  any  of 
those  purposes,  and  for  securing  the  full  benefit  of 
any  of  those  works  or  purposes." 

Dibdin,  K,G.t  and  Errington,  for  the  appellant. — 
Joyce,  J.,  in  an  earlier  case  of  In  re  FrecMa  Settlement, 
60  W.  B.  237,  [1902]  1  Ch.  97,  decided  this  point  in 
our  favour.  In  the  present  instance,  however,  he 
has  followed  the  decision  of  Buckley,  J.,  in  In  re 
Clarice,  and  refused  our  application.  Buckley,  J., 
in  In  re  Clarke  purported  to  follow  the  decision 
of  Ohitty,  J.,  'm  In  re  GaaheWs  SeUled  Eeiatee, 
42  W.  B.  219.  [1894]  1  Oh.  486.  That  decision, 
however,  did  not  involve  that  an  "  addition  "  to 
be  within  section  13  (ii.)  of  the  Act  of  1890  must 
necessarily  be  structural.  The  learned  judge  there 
held  that  a  heating  apparatus  was  not  necessary,  but 
merely  convenient,  ana  accordingly  declined  to  allow 
it.  We  submit  that  the  installation  of  some  system 
of  lighting  is  necessary.  Further,  in  that  case  the 
learned  judge  was  influenced  by  section  26  (xiii.)  of 
the  Act  of  1882,  because  he  found  there  nothiog 
analogous  to  a  heating  apparatus.  That  section, 
however,  assists  us,  because,  die  engine-house  having 
been  allowed  under  section  13  (ii.)  of  the  Aot  of  1890, 
we  are  entitled  to  the  expenses  of  the  installation 
under  section  26  of  the  Act  of  1882  as  being  necessary 
for  securing  the  full  benefit  of  the  improvement 
which  has  been  allowed. 

Gamett,  for  the  trustees. 

Oollins,  M.B. — ^This  is  an  appeal  from  a  decision  of 
Joyce,  J.  Although  Mr.  Dibdin  does  not  admit  it,  it 
is  virtually  an  appeal  from  a  decision  of  Buckley,  J., 
in  the  case  of  In  re  Clarke's  SetUement.  The  question 
18  whether  a  tenant  for  life  is  eatitled  out  of  the 
capital  moneys  to  have  paid  for  him  the  expense  of 
an  electric  installation.  His  rights  depend  upon  the 
Settled  Land  Acts,  and  if  he  has  them  they  are, 
upon  his  admission,  to  be  found  only  in  section  13, 
(uause  (ii.)  of  the  Act  of  1890,  coupled  with  section  26 
of  the  principal  Aot  of  1882.  Tbe  words  of  dause 
(ii.)  of  section  13  of  the  Act  of  1890  which  come 
under  the  head  of  improvements  are  these,  "  making 
anv  additions  to  or  idterations  in  buildings  reason- 
ably neoessary  or  proper  to  enable  the  same  to 
be  let."  That  is  supplemented  by  the  last  words  of 
section  26  of  the  pnocipid  Act  of  1882,  "neoessary 
or  proper  for  carrying  into  effect  any  of  those 
purposes  or  for  seouring  the  full  benefit  of  any  of 
those  works  or  purposes,"  namely,  those  mentioned 
in  the  subsequent  sub-sections.  Mr.  Dibdin's  first 
argument  is  this.  He  lays,  "  I  have  obtained  from 
the  learned  judge  the  right  to  have  built  out  of 
capital  money  a  house  for  holding  deotric  plant" 
Then  he  says,  "Now  that  I  have  got  that  house 
I  am  entitled  to  say  I  cannot  secure  the  full  benefit 
of  that  house  unless  you  allow  me  to  put 
electric  plant  into  it."  Li  other  words,  he  says 
that   not   only   the   electric   plant   for   generating 


electricity,  but  also  all  that  is  neoessary  for  the 
installation— that  is  to  say,  the  wires,  apart  from  the 
ornamental  fittings,  are  accessories  to  tiie  house  in 
which  they  are  put  That  seems  to  be  rather  a 
reversal  of  the  ordinary  procedure  on  the  part  of  the 
appellant,  that  having  got  leave  to  build  me  eaian^- 
house  he  is  therefore  entitled,  at  the  expense  of  the 
capital,  to  fix  the  plant  for  an  electric  installation  in 
the  mansion-house.  That  argument  cannot,  in  my 
opinion,  be  supported.  If  he  has  anv  case  he  might 
come  in  on  the  main  argument  that  the  eleotrio  plant 
is  an  addition  to  the  building  under  the  words  of  the 
Act  which  I  have  read.  It  really  comes  to  this:  Is  an 
electric  plant  an  addition  to  a  building  within  the 
meaning  of  that  section  P  Buckley,  J.,  has  dedded 
that  it  is  not  Joyce,  J.,  in  an  earlier  case,  without 
giving  any  reason,  allowed  the  expenditure  out  of 
capital,  but  in  a  subsequent  case,  having  Buckley, 
J.'s,  decision  before  him,  he  eleoted  to  follow  BubUey, 
J.  So  that,  so  far  as  the  cotirts  below  go,  there  is  a 
dediion  of  two  judges  that  the  addition  of  eleotrio 
plant  is  not  an  additioit  to  the  buildiog.  ^  For  my 
own  part  I  have  great  ^ffioulty  in  differing  from 
Buckley,  J.'s,  view,  which  was  based  not  merely  upon 
his  own  opinion,  but  upon  an  earlier  deoision  of 
Chitty,  J.,  in  In  re  GaekdVe  Settled  Estatee,  where, 
although  the  words  "structural  addition"  are  not 
used,  &Q  learned  judge  seems  to  have  considered  that 
an  addition  to  a  building  must  be  in  its  terms  some- 
thing in  the  nature  of  a  structural  addition.  This 
view  Buckley,  J.,  adopted,  although  he  says  perfectly 
truly  that  the  word  "  structural^'  is  not  used  in  the 
Act,  and  that  the  word  "  addition "  is  capable  of  a 
good  many  meaning^  But  when  you  have  an 
addition  to  a  building  it  is  difficult  to  imagine  ythat 
addition  there  can  be  within  this  Aot  which  does  not 
involve  a  structural  addition.  Mr.  Dibdin  does  not 
and  cannot  contend  that  something  added  to  the 
buQding  which  is  not  attached  to  it,  such  as  furni- 
ture and  loosedhattels,  can  be  said  to  be  additions  to  the 
building.  But  why  not  if  his  mdn  argument  is  correct? 
If  "acQition''  means  something  that  adds  to  the 
amenities  of  the  building,  into  what  category  are  yon 
to  divide  them  P  You  can  only  get  three  gradations 
—namely,  loose  chattels  which  are  not  attadhed  at 
all,  fixtures  which  are  attached  in  a  certain  sense, 
and  actual  structural  additions.  Which  of  tfaoie  is 
meant?  It  seems  to  me  that  it  would  be  very 
difficult  to  divide  off  any  possible  alternative  short 
of  an  actual  structural  addition.  Primd  faeie 
"  addition  "  seems  to  me  to  mean  a  structural  ad&tion 
to  the  buildmg,  and  that  is  not  satisfied  by  putting 
wires  into  a  building  or  putting  an  engine  into  an 
engine-house.  These  do  not  seem  to  me  to  com) 
within  the  sort  of  addition  that  is  meant  in  this  Aot 
I  agree  entirely  with  the  observations  of  Buckley,  J., 
as  to  electric  plant,  and  of  Ohitty,  J.,  as  to  heating 
apparatus.  They  completely  cover  this  case,  as  it 
seems  to  me,  and  therefore  this  appeal  fails. 

BoMER,  L.J.— I  also  affree  with  the  reasoning  and 
the  decision  of  Chitty,  J.,  in  In  re  GaskdPt  Settled 
Eetaies,  and  of  Buckley,  J«,  in  In  re  Clarke's 
SetHementy  and  I  think  the  principle  of  the 
decisions  in  those  cases  governs  the  present 
The  appellants  are  obliged  to  admit  there  is  nothing 
in  the  Settled  Land  Acts  which  deals  specifically 
with  lighting  either  by  electricity  or  by  ffas,  and  they 
are  obUged  to  try  to  briog  the  installation  of  the 
electric  lighting  within  section  13,  clause  (ii.)  of 
the  Act  of  1890.  Now,  as  to  that,  it  certainly  appears 
to  me  that  when  the  Legislature  in  that  clause 
speaks  of  an  addition  or  an  alteration  in  buiidiiu^,  it 
is  speaking  of  somethiog  which  is  in  itself  of  the 
nature  of  a  builduig.    Tluit  being  so,  it  appears  to  me 
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clearly  in  the  preaent  case  that  even  if  the  building 
itself,  the  dynamo-house,  which  may  be  described  as 
additional,  the  cost  of  which  has  been  allowed  by  the 
court  beloxr,  comes  within  the  clause,  it  cannot 
be  said  that  the  installation  for  the  electric  lighting 
also  falls  within  the  dause.  I  am  bound  to  say 
that  I  cannot  quite  see  how  the  learned  judge  in  the 
court  beloir  c«me  to  allow  the  expense  of  the  erection 
of  the  dynamo-houie,  seeing  that,  as  far  as  I  am 
aware,  that  house  was  some  distance  from  the  mansion- 
house.  It  is  difficult  to  see  at  first  tight  how  it  could 
be  said  to  be  an  addition  to  or  an  alteration  in  the 
mansion-house  or  any  previously  existing  buildings, 
but  that  point  is  fortunately  not  before  U9. 

Oozens-Hardy,  L.J.^I  entirely  agree.  Like 
Bomw,  L.J.,  I  at  present  entertain  great  doubt 
whether  the  expenditure  of  capital  money  in  the 
construction  of  the  dynamo-house,  situate  as  I  under-^ 
stand  it  is,  can  be  brought  within  any  head  of 
the  Settled  Land  Act,  1890,  s.  13,  clause  (ii.). 
Certainly  addition  does  not  mean  making  any 
additional  building  to  an  entate,  but  is  an  addition  to 
or  alteration  in  existing  buildiogs.  However  that 
may  be,  I  think  it  is  impossible  to  escape  from  the 
cogency  of  the  reasoning  of  Buckley,  J  ,  ia  the  caie 
oi  In  re  Clarke,  It  may  well  be  that  it  might  be 
desirable  to  extend  section  25.  clause  (xiiL)  of 
the  Act  of  1882  so  as  to  authorize  the  provision  of 
electric  light  or  gas,  whether  for  lighting  or  power,  on 
the  same  footing  as  the  water  supply,  but  that  is  a 
matter  for  the  Legislature  and  not  for  us.  We  have 
in  the  Settled  Land  Acts  a  code  which  is  exhaustive 
and  complete,  and  it  ia  idle  simply  to  argue  that  an 
improvement  will  be  beneficial,  unleas  ia  the  first 
instance  you  can  bring  it  within  one  or  more  of  the 
sub-sections  of  the  Act.  I  think,  therefore,  the 
deoiston  of  the  learned  judge  is  quite  right. 

Solicitors,  Bridges,  Sauftell,  A  Co, 


From  Ohan.  Diy.  ) 

(OoUins,  M.B.,  and  Somer  and  >         Feb.  10,  11. 
Ooflsens-Haidy,  LJJ.)  ; 

Jabrah  Timber  and  Wood  Payxng  Corporation 
(Limited)  v,  Samttxl.  (a.) 

Mcrtgage  —  Bedemption  adion  —  Security  for  loan  — 
StipukUion  that  mortgagee  may  purchaee  mortgaged 
Hcurity  at  fixed  price  within  definite  time — Clog  on 
equity  of  redemption^ 

A  etiptUatum  in  a  mortgage  tJiat  t?ie  mortgagee  $haU 
have  the  option  to  purcJuue  the  whole  or  any  part  of  the 
mortgaged  eecwrity  at  a  fixed  price  within  a  definite  time 
is  invalid  ae  a  dog  on  the  equity  of  redemption*  The 
rule  against  clogging  an  equity  of  redemption,  applies  as 
much  to  a  mortage  by  a  company  of  its  debenture  stock, 
as  to  other  mortgages* 

DecUian  of  Eekewiob,  J.  (50  W,  R,  601,  [1902]  2 
Ch.  479),  affirmed. 

This  was  an  appeal  from  a  decision  of  Eekewich,  J. 
(reported  60  W.  B.  601,  [1902]  2  Gh.  479). 

The  plaintifb  were  a  limited  company  incorporated 
under  the  Companies  Acts,  1862  to  1900. 

In  the  year  1901  the  plaintiffs  entered  into 
negotiations  with  the  defendant  for  a  loan  of  £5,000. 

On  the  11th  of  June,  1901,  the  defendant  wrote  a 
letter  to  the  secretary  of  t^e  plainti£Bi  which,  so 
far  as  material,  was  as  follows:  ''With  reference 
to  yatiouB  conversations  I  have  recently  had  with 

(a.)  Reported  by  J.  I.  Stirling,  Esq.,  Barrister- 
at-Law. 


Mr.  Bateman,  one  of  your  directors,  who  is,  I 
understand,  authorized  to  negotiate  a  loan  to  your 
company  upon  the  security  of  £30,000  of  its  first 
mortgage  aebenture  stock,  I  request  that  you  iirill 
be  p^ood  enough  to  inform  your  board  that  I  am 
willing  to  advance  the  company  at  6  per  cent,  per 
annum  th<^  sum  of  £5,000  sterling  forthwith  against 
transfer  to  me  of  such  stock  as  collateral  security, 
subject  to  your  directors  electing  my  nominee  upon  the 
b^ard,  to  my  having  the  option  to  purchase  the  whole 
or  any  part  of  such  stock  at  40  per  cent,  at  any  time 
within  twelve  months,  and,  in  the  event  of  the  com- 
pany at  any  time  hereafter  electing  to  raise  any  further 
oapitel  or  to  sell  ite  undertaking  by  way  of  amalga- 
mation or  in  any  other  manner,  for  shares  or.  stocks 
in  another  comptny,  to  my  having  the  refusal  of 
under  writiog,  by  way  of  guaranteeing  the'  taking  up 
of  such  new  capital,  shares,  or  stock  at  a  commission 
of  10  per  cent,  thereon ;  the  advances  to  become  due 
and  payable  on  thirty  days'  notice  on  either  side." 

On  the  14th  of  June,  1901,  the  secretary  to  the 
plaintiff  company  wrote  to  the  defendant  accepting 
his  offer. 

Tbe  certificate  for  £30.000  first  mortg^e  debenture 
stock  was  duly  handed  to  th«i  defendant,  in  exchange 
for  the  oum  of  £5  000,  on  the  15th  of  July,  1901,  and 
the  snm  of  £30,000  first  mortgage  debenture  stock 
was  duly  transferred  to  the  defendant. 

On  the  27th  of  February,  1902,  the  plainti£Gi 
tendered  the  money  due,  together  with  interest  for 
thirty  days  in  lieu  of  notice. 

The  defendant  insisted  on  having  notice,  and  by  a 
letter  dated  the  same  day  he  gave  the  plaintiffs 
notice  of  his  intention  to  exercise  his  option  to 
purchase  the  stock. 

The  plaintiffiB  thereupon  commenced  the  present 
action,  asking  for  a  declaration  that  the  option  was 
void,  and  that  they  were  entitled  to  redeem  upon 
payment  of  £5»000  with  interest  at  6  per  cent,  per 
annum  and  thirty  days'  interest  at  the  like  rate  in 
b'eu  of  notice  and  costs,  or  alternatively  were  entitied 
to  redeem  the  said  debenture  stock  upon  giving 
thirty  days'  notice. 

Tbe  d*-fendant,  by  way  of  counterclaim,  asked  for 
spe^^ific  performance  of  the  option  to  purchase. 

Eekewich,  J.,  held  that  the  stipulation  giving  the 
defendant  the  option  to  purchase  was  void  as  being  a 
dog  upon  the  equity  of  rddemption,  and  gave 
judgmtrut  in  favour  of  the  plaintiffs. 

The  defendant  appealed. 

P.  0.  Laun-ence,  K.C,  and  Manning,  for  the 
appellant. — ^This  company  could  issue  imdeemable 
debentures ;  it  follows,  therefore,  that  they  could  issue 
these  debentures  to  the  defendant  subject  to  a  clog 
on  the  equity  of  redemption  in  his  favour. 

They  also  relied  on  the  argumente  used  in  the  court 
below,  and  referred  to  Carritt  v.  Bradley,  49  W.  £. 
593.  [1901]  2  K.  B.  550  ;  Biggs  v.  HoddinoU,  47  W.  E. 
84,  [1898]  2  Oh.  307 ;  Browne  v.  Ryan,  [1901]  2  Ir.  E. 
653  ;  Noakes  v.  Bice,  50  W.  E.  305,  [1902]  A.  0.  24. 

Warrington,  K»C.,  and  Martdli,  iot  the  respondents, 
were  not  called  upon  to  argue. 

OoLLiNS,  M.E  —This  ii  an  appeal  from  a  deoisiQa 
of  Eekewich,  J.,  by  which  it  has  been  held  that  a 
certein  stipulation  between  a  mortgagor  and 
mortgagee  of  certain  debentures  was  a  clog  on  the 
equity  of  redemption.  The  contract  is  set  out  in  the 
report  of  the  case  before  Eekewich,  J.  (50  W.  E.  601» 
[1902]  2  Gh.  479).  and  I  will  read  that  part  of  it  which 
raises  the  question.  [BOLs  lordship  read  the  defend* 
ant's  letter  of  the  Uth  of  June,  1901,  and  continued :] 
The  question  arises  whether  the  clause  giving  the 
mortgagee  an  option  to  purchase  the  stock  at  40  per 
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oent.  at  any  time  within  tirelve  months  does  or  does 
not  constitate  a  dog  on  the  equity  of  redemption^ 
The  plaintiff  company  say  that  it  is  a  dog  on  the 
equity  of  redemption  and  therefore  void,  and  that 
they  are  not  bound.  The  learned  judge  in  the  oourt 
below  has  upheld  that  view.  Now,  we  have  had 
a  very  elaborate  argument  on  behalf  of  the 
appeUant,  in  whioh  all  the  oases  have  been  discaised» 
and  it  has  been  contended  that  that  stipulation  does 
not  come  within  the  meaning,  as  interpreted  by  the 
courts  up  to  the  House  of  Lords*  of  a  dog  upon  the 
equity  of  redemption*  In  my  opinion  the  lesmed 
judge  was  perfectly  right  in  his  dedsion,  and  it  seems 
also  to  me  to  be,  as  he  himself  says,  a  dear  case — 
that  is  to  say,  dearly  on  one  side  of  the  line.  Whether 
it  is  an*  easy  line  to  determine  exactly  or  not,  it  seems 
to  me  that  this  case  is  dearly  on  that  side  of  the  line 
where  a  stipulation  is  hdd  to  constitate  a  dog  on  the 
equity  of  redemption.  What  is  the  effect  of  the 
present  stipulation  P  It  is  that  the  plaintiff  company 
on  repaying  the  £5,000  debt  wUl  get  back,  not  the 
thiog  which  they  mortp;aged,  unimpaired,  unfettered, 
and  free  from  condition!,  but  the^  will  get  it  back 
with  the  superadded  condition  bindug  upon  them,  at 
all  events  to  the  extent  of  mahinff  them  liable  in 
damages  if  unperformed.  It  may  auo  be — I  do  not 
dedde  the  point— subject  to  other  remedies  against 
them  if  they  do  cot  perform  the  conditions.  The 
plaintiff  company  will  get  back  the  mortgaged  pro- 
perty subject  to  the  condition  of  handing  it  baos  to 
the  mortgagee  if  he  carries  out  his  engagement  with 
them ;  or,  if  they  do  not  hand  it  back  to  the  mortgagee, 
paying  damages  to  him  for  not  doing  so.  On  the 
authorities,  aye  or  no  is  that  a  dog  on  the  equity 
of  redemption  P  I  think  clearly  this  case  comes 
within  the  latest  dedsion  of  the  House  of  Lords 
upon  this  point  {Noakei  &  Ooi  {Limited)  v. 
Rice),  and  I  simply  refer  to  one  psssage  from  the 
speech  of  Lord  Maonaghten,  who  states  the  principle 
thus  (at  p.  30  of  [1902]  A.  C.) :  '<  Bedemption  is  of 
the  very  nature  and  essence  of  a  mortgage,  as  mort- 
gl^ges  are  regarded  in  equity.  It  is  inherent  in  the 
thing  itself.  And  it  is,  I  thmk,  as  firmly  settled  now 
as  it  ever  was  in  former  times  that  equity  will  not 
permit  any  device  or  coutrivAnce  designed  or  calcu- 
lated to  prevent  or  impede  redemption.  It  follows  as 
a  necessary  cansequeuce  th«t,  when  the  money 
secured  by  a  mortgage  of  land  is  paid  off,  the  land 
itsdf,  and  the  owner  of  the  land  in  the  use  and  enjoy- 
ment of  it,  must  be  as  free  and  unfettered  to  all 
intents  and  purposes  as  if  the  land  had  never  been 
made  the  subject  of  the  security."  That  is  the  state- 
ment of  Lord  Mttcnaghten  of  the  prindple  which 
has  been  a  good  deal  discussed,  and  whioh  his  been 
always  accepted,  though  there  has  been  som<)  diffi- 
culty in  some  cases  in  applying  it.  Those  cases  have 
b^en  discussed  before  us,  and  were  also  discussed  in 
the  House  of  L^rds,  and  among  tlie  cases  discussed 
is  a  very  recent  one  decided  in  Irdaud — ^viz.,  Browne 
V.  Ryan,  to  which  they  gave  special  attention,  and 
which  reodved,  certainly  from  a  Itfge  majority  of 
thdr  Lordships,  distinct  expressions  of  assent. 
Therefore  I  look  upon  it  as  a  help  in  forming  an 
opinion  on  this  matter,  because  what  was  there 
stated  to  be  a  dog  on  the  equity  of  redemption  was 
a  personal  contract  by  the  mortgagor.  I  refer  to  a 
passage  in  the  judgment  of  Andrews,  J.  ( [1902]  2 1  B , 
at  p.  667),  which  seems  to  me  to  express  most  exactiy 
what  the  nature  of  the  fetter  is  where  it  is  a  contraot 
imposing  something  upon  the  mortgagor  himsdf  not 
necessanly  inhering  in  and  being  annexed  to  the  res 
or  thioff  itself  offered  as  security.  He  says :  *'  It  is  the 
right  of  a  mortgagor  on  redemption,  by  reason  of  the 
very  nature  of  a  mortgage,  to  get  back  the  subject  of 
the  mortgage  (in  the  present  case  the  mor^^ed^ 


lands)  to  hold  and  enjoy  as  he  was  entitled  to  hold 
and  enjoy  it  before  the  mortgage.  If  he  is  prevented 
from  doing  so,  that  which  he  is  entitled  to  on 
redemption  is  prevented,  and  to  constitute  sndi 
prevention  it  is  not  necessary  that  the  subject  of  the 
morigaee  should  be  directiy  charged  with  whatever 
causes  ue  prevention.  If  he  is  s )  prevented  in  fact 
the  equity  of  redemption  is  affected  by  what,  whether 
very  aptiy  or  not,  hss  been  always  termed  *  a  clog.' " 
Then  be  proceeds  to  deal  with  the  particular  facts  of 
that  case,  and  says !  *'  Now,  how  was  Byan's  right  of 
redemption  affected  under  the  agreement  of  the  21st 
of  June,  1898  P  According  to  that  agreement,  if  the 
mortgage  debt  should  remain  outstanding  for  twdve 
months,  though  the  mortsrage  would  be  still  a  mort- 
gage, his  right  on  redemption  to  get  biok  the 
mortgaged  lands  would  be  gone.  It  would  be  both 
prevented  and  annihilated;  he  was  bound  by  the 
agreement  to  sell  by  auction  within  twdve  months. 
If  he  r<)deemed  within  twelve  months  he  would  not 
get  back  the  land  to  hold  and  enjoy  it  as  he  was 
entitled  to  do  before  the  mortgage.  He  would  get  it 
back  with  a  superadded  obligation  to  sell  it  by 
auction  within  the  twdve  months,  and  in  either  case 
the  agreement  purported  to  bind  him,  in  addition 
to  paying  the  principal  and  interest  of  the  mortcage 
debt,  to  pay  BrosTue  a  further  sum  equti  to 
jB6  per  cent  on  what  the  land  should  be  sold 
for,  whether  it  was  sold  through  Browne  or  not. 
This  sum  it  now  appears  would  be  equal  to  more  than 
30  p^r  cent,  on  his  advance.  Although  it  may  be 
admitted  that  thes)  obligations  cannot  be  properly 
regarded  as  charges  on  the  laud,  they  would  never- 
thdess  directly  and  seriously  affect  the  mortgagor 
with  respect  to  the  lend  and  his  rights  in  relation  to 
it."  That  appears  to  me  to  be  a  very  exact  summery 
of  the  principle  itself,  and  of  the  application  of  the 
prindple  to  that  case.  If  that  is  right,  it  seems  to 
me  to  be  ou  all  fours  with  this  case,  because  the 
offset  here  is  that  the  plaintiff  company  find  them- 
sdves  under  a  contract  in  res{>eot  of  the  res 
which  obliges  them  either  to  annihilate  thdr  equity 
of  redemption  by  parting  with  it  absolutely,  or,  at 
all  events,  obliges  them  to  pay  damages  if  they  do 
not.  If  that  is  the  true  view  of  the  present  case,  it 
seems  to  me  to  fall  exactiy  within  the  prindple  which 
I  have  stated. 

Mr.  La¥rrence  has  addressed  a  very  ingenious 
argument  to  us ;  he  said,  assuming  that  this 
stipulation  would  be  a  dog  on  the  equity  of  re- 
demption in  ordinary  cases,  yet,  having  regard  to  the 
special  circumstances  of  the  present  case,  thisbeiDg 
a  loan  on  the  security  of  delmthre  st  jck,  the  rule  of 
equity  as  to  clogging  the  equity  of  redemption  does 
not  apply  at  all.  This  argument,  as  I  understand  it, 
comes  to  this :  companies  have  a  right  to  issue  irre- 
deemable debenture  stock.  It  is  true  that  the  plain- 
tiff company  have  not  done  so  in  this  esse.  But, 
assuming  that  they  have  that  right,  they  have  also 
a  right — if  they  choose  to  raise  money  on  the 
security  of  that  stock — to  raise  it  on  the  terms 
that  it  shall  be  irredeemable.  If  they  have  that 
right,  that  involves  the  right  to  impose  any 
doff  on  the  equity  of  redemption— to  impose  any 
sHilnter  fetter  on  the  right  to  redeem — ^to  impose  any 
obligation  slighter  than  the  entire  obligation  which 
they  have  a  right  to  impose — ^viz.,  that  toe  debenture 
security  shall  never  be  redeemed  at  all.  Without 
goinff  into  the  question  of  whether  it  is  competent  or 
not  for  a  company  to  issue  irredeemable  debenture 
stock,  which  is  not,  in  mv  judgment,  involved  in  the 
decision  of  this  case  at  all,  it  seems  to  me  that  in  this 
particular  case  it  really  cannot  affect,  and  does  not 
affect,  the  rights  of  the  parties,  whetiier  or  not  such  a 
power  exists,  because  the  subject-matter  of  this  oon- 
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tract,  the  seoarity   o£Fered»    wm  not   irredeemable 
debenture  stock  at  alL    It  was  debenture  stock  issued 
by  the  plaintiff  company,  whioh  is  redeemable  under 
certain  special  conditions.    That  is  the  seouritr  itielf. 
But  the  contract  was  really  not  the  issue  of  debenture 
stock  to  a  debenture  stockholder,  but  was  a  mortgage 
of  certain  debenture  stock  as  the  consideration  of  an 
advance.    It  is  a  loan  on  security,  aud  the  security  is 
the  debenture  stock.    If  it  is  a  loan  on  secarity,  it 
seems  to  me  that  there  is  nothing  whatever  to  take  it 
out  of  the  ordinary  rule  of  equity  that  thit  loan  or 
security  must  be  subject  to  the  right  to  exercise  the 
equity  of  redemption,  and  to  get  back  the  rea  un- 
fettered, as  I  have  already  deicribed.    Therefore  it 
seems  to  me   that   Mr.    Lawrence's   argumeat   on 
that  point   fails.      Whether  the  plamtin  company 
have   a   right   to   issue   irredeemable   securities  or 
not,    the    particular    seonrity    in    this   case   was, 
I    repeat,  not  irredeemable,  and   did   not  purport 
to  be  irredeemable.    Therefore,  whether  the  plaintiff 
company    have    the   right   to   make   it   imdeem- 
able   or   not,    or   to   i«sue   irredeemable  debenture 
stock,  does  noc  affect  the  matter.     We  were  also 
pressed  with  a  judgment  of  Stirling,  L  J.,  giving 
the  considered  judgment  of  the  other  division  of  the 
Court  of  Appeal  in  the  case  of  CarriU  v.  Bradley,    It 
was  pointed  out  by  Mr.  Manning  that  in  that  case, 
as  he  contended,  there  remained  a  fetter  analogous  to 
the   fetter   in   the   present   case,    that    that  fetter 
remained  upon  the  mortgage  after  redemption,  but 
that  the  transaction  was  nevertheless  treated  as  valid 
by  the  Court  of  Appeal.    When,  however,  that  case 
is  examined,  I  do  not  think  that  the  learned  judge 
found  anything  of  the  sort.    There  a  certain  gentle- 
man having  a  considerable  interest  in  a  company 
borrowed  from  a  person  who  de»ired  to  act  as  the  broker 
of  the  company  and  borrowed  from  him  on  the  security 
of  certain  shares.    He  stipulated  that  he  would  do  his 
best  to  secure  the  basiness  of  the  company  for  that 
particular  broker.    But  it  was  no  part  of  the  contract 
that  he  should  not,  if  he  redeemed,  dispose  of  the 
shares  at  any  time,  and  though  the  contract  to  do  his 
best  to  employ  the  broker  was  held  to  extend  beyond 
the  period  for  redemption,  there  was  also  a  stipula- 
tion that  if  the  l»oker  was  not  employed  he  should 
pay  him  the  same  commission  that  he  would  have 


got  from  the  company  if  he  was  employed  as  broker. 
The  learned  judge,  in  giving  the  judgment  of  the 
court,  held  that  the  obligation  did  not  affect  the 


shares.  He  said  it  would  have  been  just  the  same 
whether  the  loan  was  obtained  on  personal  security 
or  on  the  security  of  shares.  Tne  shares  alter 
redemption  were  precisely  in  the  same  condition  as 
they  were  b afore  redemption ;  there  was  no  obliga- 
tion whatever  undertaken  in  respect  of  them.  The 
mortgagor  after  redemption  was  at  liberty  to  part 
with  them,  and,  in  fact,  his  rights  in  respect  of  them 
were  absolutely  unfettered  after  redemption.  That 
was  the  ground  of  his  decision.  He  pointed  out 
that  this  particular  obligation  was  not  a 
clog,  because,  in  his  judgment,  it  did  not  affect 
the  shares,  aud  did  not  affect  the  mortgagor 
in  his  right  to  the  shares.  If  the  learned  judge  was 
right  in  that  view,  it  is  certainly  not  an  authority 
against  the  decision  which  I  am  giving  in  the  present 
c*Be.  It  seems  to  me  that  it  is  not  necessary  to  go 
through  the  authorities,  which  were  all  dealt  with  in 
the  final  decision  of  the  House  of  Lords  in  Noake$  A 
Co.  {Limited)  v.  Rice,  On  these  grounds  I  ihiok 
the  judgment  of  the  Earned  judge  in  the  court  below 
was  perfectly  right  and  must  be  affirmed. 

BoMBB,  L.J.— I  am  of  the  same  opiuion.  The 
-appellant's  counsel  discussed  the  question  as  to  what 
was  the  true  l^gal  character,  if  I  may  venture  so  to 


describe  it,  of  debenture  stock  bsued  by  a  company 
when  the  stock  is  irredeemable  except  on  terms  by  the 
company.    But  it  appears  to  me  that  an^  such  ques- 
tion as  that  does  not  fall  for  our  decuion  on  the 
present    appeal.     Whatever   the   character   of   the 
debenture  stock  really  is,  treating  it  not  as  coustitu- 
tiog  a  mortgage  but  as  creating  only  a  liability  on 
the  part  of  the  plaintiff  company  to  pay  an  annual 
sum  whioh  the  plaintiff  company  is  entitled  to  redeem 
on  terms,  yet,  undoubtedly,  in  any  point  of  view  it 
creates  a  liability  to  pay  money  on  the  part  of  the 
plaintiff  company,  and   is,  in  the  case  oefore   us, 
aecured  on  the  plaintiff  company's  property.    That 
beiog  so,  it  is  clear  that,  witn  regard  to  the  trans- 
action whioh  is  the  subject  of  this  appeal,  it  was  one 
of  loan  by  the  defendant  to  the  plaintiff  company  of 
£5.000,  repayable  at  thirty  days'  notice  on  either 
side,  charged  upoa  £30,000  worth  of  debenture  stook, 
and  secured  bv  the  plaintiff  company's  mortgage. 
Whatever  may  be  the  nature  of  the  debenture  st^k,  I 
think  that  that  traosaction  constituted  a  mortgage 
security  in  the  ordinary  sense,  one  to  which  the 
ordinary  rules   of   equity   applicable   to   mcnrtgage 
securities  apply.    Now,  one  of  those  rules  prevents 
the  equity  of  redemption  from  being,  as  it  is  called, 
'  clogged  "  or  *'  fettered."    It  was  boldly  claimed  on 
behalf  of  the  appellant  that  because  the  mortgagors 
here  were  a  limited  company  the  rule  as  to  clogging  in 
cases  of  mortgages  does  not  apply.  The  learned  counsel 
could   give   no   real   reason    in    support   of    such 
a  contentioo,  and  I  need  only  say  that  it  appears 
to  me  to  be  iocapable  of  substantiation.     I  see  no 
reason   why   a   mortgage    by   a   company    should 
be  in  any  different  position  from  that  of  a  mortgage 
by  a  private  individual,  so  far  as  regards  the  clogging 
of  the  equitv  of  redemption.     Then,  again,  it  was 
said  on  behalf  of  the  appellant  that  the  transaction 
between  the  plaiotiff  company  and  the  defendant 
was,  if  properly  looked  at,  really  one  by  which  the 
defendant  purchased  an  option ;  that  any  reference 
there  may  have  been  in  the  memorandum  of  the 
transaction  to  a  mortgage  security  was  a  mere  small 
collateral  matter,  which  might  in  substance  be  dis- 
regarded, aud  that  the  main  object  of  the  transaction 
was  the  purchase  of  the  option.    I  will  not  pause  to 
consider  whether,  even  if  that  allegation  could  have 
been  substantiated,  the  transaction,  so  far  as  regards 
the  security — however  minor  in  importance  it  may 
have  been — could   be   freed  from   the   rule   as   to 
clogging.    To  my  miod  it  is  clear,  when  the  terms 
of  the  letter  of  the  Uth  of  June,  1901,  whioh  formed 
the  basis  of  the  transaction  between  the  parties,  are 
looked  at,  the  transaction  was  really  in  principle  and 
substance  a  transaction  between  a  mortgagor  and  a 
mortgagee,  with  certain  collateral  benefits  stipulated 
for  by  the  mortgagee  as  mortgagee  and  in  no  other 
capacity.    That  being  so,  it.  appears  to  me  that  the 
rule  as  to  doggioff  is  clearly  applicable  to  such  a 
s<?curity  as  we  find  here. 

This  question  then  ariies :  Has  there  been  a 
clogging  in  fact  within  the  purview  of  the  mleP 
I  think  that  there  has  been,  having  regard  to  the 
authorities,  and  particularly  to  the  last  authority 
in  the  House  of  Lords,  which  is  a  guide  to  us — 
viz.,  Noakea  Jb  Co,  {Limited)  v.  Rice,  I  am  satis- 
fied on  the  construction  of  the  letter  of  the 
11th  of  June,  1901,  that  the  twelve  months' 
option  there  given  to  purchase  the  stock  was  not 
limited  or  iotended  to  be  limited  to  what  I  may 
call  the  redemption  period— that  is  to  say,  it  was 
intended  to  1^  exercised,  and  in  terms  was  exercisable, 
even  if  duriog  the  twelve  months  the  plaintiff  com- 
pany had  paid  off  the  principal,  interest,  and  costs. 
On  the  torms  of  the  contract,  therefore,  it  is  to  my 
mind  dear  that^  even  if  before  the  twelve  months  all 
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that  WM  really  dne  on  the  mortgage  seoority  had 
been  pud  off,  the  olaoee  with  regard  to  the  option 
still  applied,  and  was  intended  to  apply  and  to  affect 
the  stook  whidh  was  the  snbjeot  of  the  option.    That 
being  so,  it  is  also  dear  on  the  face  of  the  letter 
that  the  option  given  to  the  mortgagee  purported 
directly  to  cUffect  the  mortgage  secority.    It  purported 
to  give  an  option  to  the  mortgagee  to  purchase  **  the 
whole  or  any  part  of  such  stock" — "such  stook" 
clearly  referring  to  the  mortgage  stock  and  to  no 
other  stock.    It  purported,  therefore,  to  give  power 
to  the  mortgagee  m  anv  point  of  view,  to  pay  a  sum  of 
money  to  ttie  plaintiff  company  on  terms  of  getting 
a  much  larger  sum  of  mortgage  debenture  stock, 
which,  as  I  have  said,  was  secured  on  the  plaintiff 
oompanv's  property.     That  purports   to  bind  and 
affect  the  mortgage  security  in  the  hands  of  the 
mortgagors,  the  plaintiff  company,   even  after  pay- 
ment of  principal,  interest,  ana  costs.    It  appears  to 
me,  therefore,  deeply  to  fall  within  the  principle  to 
which  I  have  referred,  and  is  a  dog  on  the  equity  of 
redemption.    It  was  contended  on   behalf   of   the 
appellant  that  it  ought  not  to  be  held  a  clog  because 
the   provision  could   not  be   specifioally   enforced. 
But  even  assuming  that — I  will  not  pause  to  con- 
sider whether  such  a  provision  could  be  enforced  or 
notr— the  faot  that  it  could  not  be  specifically  en- 
forced does  not  in  my  opinion  render  that  fettering 
clause  good.    That  appears  to  me  also  to  follow  from 
what   was   said    by   the   members   of   the    Hooaa 
of    Lords    who    took    part    in    the    deciskm    in 
Noakea  &  Co   {Limited)  v.  Bice^  for  Browne  v.  Byan 
was  there  referred  to  and  approved  by  all  the  noble 
lords  except  by  Lord  Lindley,  who  said  :  *'  I  am  not 
satisfied  that  tiie  Court  of  Appeal  in  Ireland  did  not 
so  too  far  in  holding  that  the  plaintiffs'  action  for 
damaffee  could  not  be  sustained."    With  that  excep- 
tion au  the  noble  lords,  as  I  gather  from  the  report 
of  the  case,  approved  of  the  dedsion  hi  Broume  v. 
Byan.  Now,  it  is  noticeable,  when  the  facts  otBrotvne 
V.  Byan  are  looked  at,  that  the  fettering  dause  there 
was   one   which  could   not   have  been   specifically 
enforced.    Aiid  in  that  case  it  was  dedded  that  the 
whole  clause  neverthdess  was  bad  and  could  not  be 
enforced  by  the  mortgagee,  even  so  far  as  a  daim  on 
it  for  damages  for  breach.    It  appears  t  j  me  that  in 
questions  such  as  I  am  now  considering  we  are  bound 
to  follow  loyally  the  views  expressed  by  so  large  a 
majority  of  the  lords  who  dedded  the  esse  of  Noakes 
&  Go.  {Limited)  v.  Bioe.    That  beinff  so,  it  is  dear  to 
my  mind  that  in  the  present  case  ue  dauie  which  I 
have  pointed  out  as  a  fettering  dau^e  or  a  clog  on  the 
equity  of  redemption  is  whdly  bad,  even  though  it 
might  not  have  been  capable  of  being  specifically 
earoroed.    The  prindple  really,  as  I  understand  it, 
which  governs  esses  of  this  kiod  is  that  stated  by 
Bigby,  L.J.,   in  Bice  v.   NoaJcee  A   Co.  {Limited), 
in  the  report  of  the  case  in  the  Ck>urt  of  Appeal, 
where  he  said,  at  p.  457  of  [1900]  2  Oh. :   •<  The 
property  which  comes  back  to  the  mortgagor  must 
not  be  worse  than  it  was  when  it  was  mortgaged, 
and   the^  mortgagee  must  not  either  eroressly  or 
by  implication  reserve  to  himsdf  ariy  hold  upon 
the  property   after   the  time   for   redempticm   nas 
arrived  and  the  ri^ht  of  redemption  has  been  put 
in  force."    Here  wis  fettering  dause  purportea  to 

five,  as  I  have  pointed  out,  to  the  mortgagee  a 
old  upon  the  property  whidi  falls  wi&in  the 
mischief  referred  to  by  Bigby,  L.J.  I  will  only 
say  further  that  with  regard  to  the  case  of  Carritt 
V.  Bradley,  as  pointed  out  by  OoUins,  M.B.»  the 
ground  of  the  decision  in  that  case  dearly  renders 
it  no  authority  which  affects  our  decision  on  this 
appeal.  Carritt  v.  Bradley  is  dearly  distinguish- 
able.   The  governing  prindple  in  Carritt  v.  Bradley 


was  that  the  stipulations  which  were  there  said  to 
form  a  dog  did  not  bind  or  really  attempt  to  bind 
the  shares  which  constituted  the  mortgage  security. 
I  therefore  agree  in  thinking  that  this  app^  fails,  and 
should  be  dismissed. 

Cozens-Habdy,  L.  J.— I  agree.  In  substance  there 
is  a  mortga^  transaction  by  which  as  part  of  the 
transaction  itself  the  mortgagee  stipulates  that  he 
may  by  his  own'  act  cease  to  be  a  mortgagee  and 
become  a  purdiaser.  It  was  argued  on  behalf  of  the 
appellant  that  under  the  document  in  question  no 
relief  could  have  been  obtiinedby  way  of  spedfto 
performance,  but  he  could  only  obtain  dam»|;es.  As 
at  present  advised  I  do  not  agree  with  that  view.  It 
stems  to  me  i^at  there  are  two  periods  which  would 
have  to  be  considered.  The  mortgagors  could  not 
redeem  except  on  giving  a  thirty  days'  notioe.  The 
rdation  of  mortgagor  and  mortgagee  certainly 
subsisted  until  the  expiration  of  the  thirty  days. 
If  in  that  interval  of  time  the  mortgagee  gave  notioe 
to  exercise  his  option  I  do  not  as  at  present  advised 
see  that  there  could  have  been  any  answer  at  all  to 
an  action  for  spedfic  performance  of  the  agreement. 
It  would  have  simply  been  a  contract  by  the  mort- 
gagee to  purchase  tiie  equity  of  redemption  of  the 
mortgaged  property,  and  that— -assuming  there  be  no 
objection  to  the  contract— is  a  contract  of  which  the 
court  would  enforce  specific  performance.  No  doubt 
if  the  thirty  days  had  elapsed  and  the  mortgsgors 
had  got  back  the  deboDture  stock  certifioate  the  oaie 
of  South  African  Territories  {Limited)  v.  Wallingion^ 
46  W.  B.  515,  [1898]  A.  0.  309,  would  have  applied. 
And  it  may  wdl  be,  and  I  think  would  be,  the  case 
that  the  mortgagee  could  not  then  have  daimed 
specific  pertormance,  as  the  remedy  would  have  been 
in  damages.  But  it  is  really  not  material  to  consider 
that  distinction.  If  the  former  view  as  to  spedfto 
pertormance  is  right,  it  seems  to  me  that  the  deddon 
of  Hargraves,  J.,  in  In  re  Edwards*  Estate,  11  Ir.  B. 
Oh.  Bep.  367,  is  directiy  and  predsdy  in  point  If 
tiie  other  view  is  righ^ ,  then  we  have  the  deoidon  of 
the  Court  of  Appeal  in  Irdand  in  Brown  v.  Byan, 
approved  as  it  was  by  the  House  of  Lords  in  Noalxa 
&  Co.  {Limited)  v.  Bice,  that  it  does  not  really  matter^ 
if  the  right  to  damages  arises  out  of  some  contract 
directiy  relating  to  and  purporting  to  affect  the 
subject-matter  of  the  mortgag«».  It  has  been  said, 
however,  and  it  has  been  strenuously  arjgfued,  that 
all  these  doctrines  have  no  appUcation  at  all 
to  tbe  esse  of  a  company,  that  a  company 
can  give  mortgages  such  as  au  ordinary  individual 
cannot  give,  that  a  company  cin  give  an  irredeemable 
mortgage,  and  that  if  it  csn  give  an  irredeemable 
mortgage  without  any  right  of  redemption  at  all, 
then  it  must  of  necessity  be  able  to  impose  any  sort 
of  dog  on  the  equity  of  redemption.  In  tbe  view 
which  I  take  it  is  not  necessiry  to  decide  that  point 
in  the  present  case.  The  mortgage  stock  here  was  not 
irredeemable,  and  if  irredeemable  stock  might  have 
been  issued,  I  cannot  see  that  that  would  have  any 
bearing  on  a  transaction  which  was  a  separate  and 
independent  security  eiv^n  on  stock  of  this  nature. 
But  as  the  matter  has  been  mentioned,  speaking  only 
for  mysdf,  I  desire  to  say  that  as  at  present  advised, 
I  think,  in  tbe  language  of  Lord  Maonaghten, 
"  redemption  is  of  the  very  nature  and  essence  of  a 
mcvtgage,"  and  I  fail  to  see  how,  flpsrt  from  some 
statutory  authority  such  as  is  given  by  the  Companies 
Clauses  Consolidation  Act,  1863,  and  subsequent 
statutes,  there  can  be  any  right  in  a  limited  company 
to  put  itself  in  a  different  position  and  in  a  stroQger 
podtion  from  that  of  any  other  owner  of  proper^ 
deidt  with  by  way  of  mortgage.  I  only  state  tins  in 
order  that  it  may  not  hereafter  be  supposed  that  by 
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High  Goitbt. 


Clabx  v.  BoBorsoir. 


High  Ooitbt. 


lOeooe  I  liad  aoquieeotd  in  the  argament  on  behalf  of 
the  appellant 

Appeal  dismissed, 

Soliolton,  Dale,  Newman,  &  Hood;  S.  Percy  Becker. 


Ktgfl  Oottct  of  3wtiu. 


Chan.  Div. 
Byrne,  J« 


I  Feb.  9,  10. 

Clark  v.  BoBiirsoir.  (a.) 

Ooniraet — Vendor  and  purchaser — Oontraet  in  letters — 
Oontrad  " suhfed  to  an  agreement^' — Reference  to 
formal  contract — Intention — Statute  of  Frauds. 

In  answer  to  an  offer  to  purchcue  land  for  £275,  tJ^e 
vendor  cuxepted  **  subfect  to  the  conditions  of  sale  and  an 
agreement*  At  that  time  the  property  was  subject  to  some 
incwmhrances  which  the  venidor  had  not  yet  removed^ 
though  he  was  trying  so  to  dy*  The  purchaser  had 
apparenily  been  allowed  to  go  on  the  land^  and  had 
executed  some  repairs  there,  but  the  vendor  had  remained 
in  occupation.  The  conditions  of  sale  re/erred  to  were 
conditions  used  at  an  abortive  auction  at  which  the 
property  had  been  offered  for  sale. 

Held,  on  the  facts,  in  an  action  by  the  purchaser  for 
specific  performance,  that  there  loas  in  this  case  no  con- 
cluded contract* 

Filby  V.  Hoanaell,  46  W.  R.  232,  [1896]  2  Ch.  737, 
discussed. 

This  was  an  action  lor  the  spedfio  perf onnanoe  of 
an  alleged  oontraet  to  sell  certain  copyhold  land  at 
Bishop  vrearmonth,  in  the  oonnty  of  Durham,  the 
alleged  contract  being  embodied  in  certain  letters 
between  G.  Clark,  deceased,  of  whose  will  the 
plainti£Eii  were  ezeoators  and  trustees,  and  one 
uampbell,  acting  as  agent  for  the  defendants.  The 
defendants  were  the  trostees  of  the  will  of  a  deceased 
testator  who  was  owner  of  the  land. 

The  plot  of  land  in  question  was,  with  other  land 
of  greater  area  not  belonging  to  the  defendants, 
subject  to  a  charge  the  amonnt  of  which  in  the 
aggregate  gr.^atly  exceeded  the  amoont  of  the  price 
of  the  plot  of  land  onder  the  alleged  contract. 

The  property  had  preyioosly  been  offered  for  sale 
bv  aaction,  but  the  sale  proved  abortive,  owing,  as 
alleged  by  the  defendants,  to  the  existence  of  the 
aboye-mentioned  incumbrance. 

Negotiations  with  the  incumbrancer  were  in 
progress  for  the  pajment  off  of  the  incumbrance,  but 
had  at  the  time  of  the  alleged  contract  not  been 
satisfactorily  concluded.  The  parties  then  entered 
into  negotiation  for  the  purchase  and  sale  of  the 
property  by  priTate  treaty,  and  a  large  number  of 
letters  passed  between  them. 

On  the  26th  September,  1900,  Mr.  Oampbell,  who 
was  one  of  the  Tendon,  wrote  to  Oiark  saying :  *'  In 
r^erence  to  the  piece  of  land  which  you  made  an  offer 
for  at  tiie  auction,  we  have  for  certain  reasons  altered 
the  matter,  and  we  are  now  prepared  to  sell  the  plot 
for  £50  cash  and  an  annual  groond-rent  or  interest  of 
£12  18s.  4d." 

On  tiie  4th  of  October  Olark  replied :  *'  I  am  not 
iodined  to  buy  the  piece  of  land  referred  to,  subject 
to  a  ground-rent.  I  offered  £250,  I  would  not 
mind  making  the  offer  £275."  After  some  farther 
oorrespondence  Olark  floally  refused  to  offer  a  larger 


(a.)  Beportedby  J.  Abthitb  Pbiob,  Esq.,  Barrister- 
at-Law. 


and  on  the  1901  of  October  Oamnbell  wrote  : 
"  I  am  sorry  that  you  will  not  give  more  for  the  land, 
but  I  will  accept  it  subject  to  the  conditions  of  sale 
read  at  the  aaction  and  an  agreement.     Will  you 
ask  your  solicitor  to  give  me  a  callP    I  am  com- 
municating with  the  solicitor  of  the  trust  at  York. 
I   wiU    have    the   agreement   on   Monday."     Mr. 
Oampbell  appears  to  have  put  a  stamp  on  the  docu- 
ment, and  he  wrote  across  it  *'  Accepted  per  letter  of 
the  19th  of  October,  1900,  J.  W.  Oampbell  as  agent." 
Oampbell  also  wrote  to  the  solicitor  to  the  effect  that 
he  had  accepted  an  offer  for  £275  subject  to  the 
agreement  and  conditions  of  sale.    Sabsequently  one 
of  the  purchasers  went  on  the  pieoe  of  land  and  did 
some  repairs  to  some  fencing.    There  was  also  a  sub- 
letting of  the  land  to  one  Wright.    On  the  other 
hand,  one  of  the  alleged  vendors  who  had  livei  with 
his  mother  in  a  house  near  the  field  stated  that  they 
had  always  been  in  possession. 

The  effect  of  the  evidence  is  summarizkl  in  the 
judgment. 

The  main  question  between  the  pardes  was  whether 
the  said  letter  coostitated  a  binding  contract. 


Norton,  K.C.,  and  G.  F.  Hart,  for  the  plaintiffs. 
— ^The  letters  constitute  a  binding  contract. 

They  cited  the  following  cases :  Orossley  v.  Maycock, 
22  W.  B.  387,  L.  B.  18  Bq.  180 ;  Rossiter  t.  Miller, 
26  W.  B.  865,  3  A.  0.  1124;  Bolton  v.  Lambert, 
37  W.  B.  434,  41  Oh.  D.  295 ;  Jones  v.  Daniel,  42 
W.  B.  687.  [1894]  2  Oh.  332;  North  v.  FerciwU, 
46  W.  B.  552,  [1898]  2  Oh.  128 ;  Bonnewell  v.  Jenkins, 
26  W.  B.  294,  8  Oh.  D.  70 ;  FUby  v.  HounsOl,  45 
W.  B.  232,  [1896]  2  Oh.  737. 

J.  M.  Gover,  for  defendants.— The  letters  show 
only  a  preliminary  agreement  subject  to  and  oon- 
ditional  on  a  fnrtiier  agreement  being  prepared  in- 
oorporatiog  the  terms  already  arranged  and  any 
others  not  yet  settled.  The  true  principle  applicable 
is  that  stated  by  Jessel,  M.B.,  in  Winn  v.  Bull,  26 
W.  B  230,  7  Oh.  D.  29,  and  quoted  with  approval  in 
Fry  on  Specific  Performance,  at  p.  241.  Ttie 
prmoiple  recognizes  two  dasses  of  oases,  and  the 
present  case  rails  dearly  under  the  dass  first  men- 
tioned, so  that  the  agreement  was  conditional  and 
not  finaL  [He  dted  the  following  cases :  Harvey  v. 
Barnard's  Inn,  29  W.  B.  922,  50  L.  J.  Ch,  750; 
Hawksworth  v.  Chaffey^  55  L.  J.  Oh.  335,  34 
W.  B.  Dig.  41 ;  Lloyd  v.  NoweU,  44  W.  B,  43,  [ 
2  Oh.  744 ;  ChinnocJc  v.  Ely,  13  W.  B.  176,  4  De  G. 
&  S.  638;  Honeymann  v.  Marryatt,  6  H.  L.  0.  112, 
6  W.  B.  H.  L.  Dig.  21.]  The  present  case  may  be 
distinguished  from  those  qaoted  by  the  plaintiff  on 
the  ground  that  they  full  under  the  second  part  of 
the  above-mentioned  prindple. 

Norton,  K.O,,ia  reply. — Filby  v.  Hounsell  applies. 

Byknb,  J.  (after  stating  the  facts).— The 
first  question  thaf  arises  in  this  case  is  whether 
or  not  there  was  a  completed  contract  for  the  sale  and 
purchase  of  this  piece  of  land  when  the  letter  of  the 
19  ih  of  October,  1900,  was  written  and  reodved. 
The  case  has  been  extremdy  well  argued  on  both 
tides,  and  the  distinction  between  the  two  classes  of 
cases  has  been  referred  to,  and  has  been  recognized 
on  both  rides.  I  cannot  do  better,  I  think,  than  read 
the  passage  from  Fry  on  Specific  Performance,  section 
511,  whidi  says,  "  The  law  upon  this  point  has  been 
summarized  as  ifoUows  by  Jessd,  M.B.  It  comes, 
therefore,  to  this,  that  where  you  have  a  proposal  or 
agreement  made  in  writing  expressed  to  be  subject  to 
a  formal  contract  being  prepared,  it  means  what  it 
says ;  it  is  subject  to  and  is  dependent  upon  a  formal 
contract  bdng  prepared.  When  it  is  not  expressly 
^stated  to  be  subject  to  a  formal  contract,  it  becomes 
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Clabx  v.  BoBorsoBT.— In  bb  Johnsoit. 


High  Ooitbt. 


ft   question   of    ooastraotioQ,    whether   the   partiee 
intended  that  the  terms  agreed  on  shonld  merely  be 
pat  into  form  or  whether  they  shonld  be  snbjeot  to  a 
new  agreement  the  terms  of  which  are  not  expressed 
in  detail."     That  is  the  citation  of  the  jadgmeot  in 
Winn   ▼.  Bull,     Then  it  goes  on:  <*In  ^at   case 
accordingly  a  writing  purporting  to  be  a  oontr«ct 
f  tr  a  loan,  but  expressed  to  be  made  subject  to  the 
preparation  and  approval  of  a  formal  contract,  was 
held  not  to  be  a  condn^ed  conf raot.     '  If,'  said  Sir 
(George  Jessel  in  another  case,  '  there   is  a   limpU 
acceptance   of    an   offer  to   purchase,  accompanied 
by   a   statement   thfkt    the    acceptor    desires    that 
tne  arrangement    should    be   put   into  some  more 
formal    terms,    the     m^re    reference    to    such    a 
proposal  will  not  prevent  the  court  from  enforcing 
the  fioal  agreement  so  arrived  at.    But  if  the  agree- 
ment is   made  subject  to  certain  conditions   then 
specified  or  to  be  specified  by  the  person  making  it, 
or  by  his  solicitor,  then,  until  those  conditions  are 
accepted,  there  is  no  final  agreement  such  as  the 
couit  will  enforce."    Now  primd  facie,  and  subject 
to  something  I  am  going  to  say  presently  on  the 
case  of  Filby  v.  Hounsell,  on  which  couosel  for  the 
plaintiff  relied,  it  appears  to  me  this  case  falls  within 
the  class  of  cases  where  the  terms  are  made  condi- 
tional upon  an  agreement  being  executed.     The  words 
are  "  expressed  to  be  subject  to  an  agreement. '-*    I 
pause  here  a  moment  to  mention  a  little  of  what  took 
place.    I  need  not  go  through  the  whole  history  of 
it,  but,  put  shortly,  it  is  this:  l^e  intendiog  pur- 
chaser employed  as  solicitor  Mr.  Barker,  and  Mr. 
Barker  never  inquired  whether  there  was  a  written 
agreement  for  sue  or  not.    He  says  he  assumed  there 
was  a  proper  contract.    The  difficulty  on  the  title 
was  pointed  out  at  a  very  early  stage,  and  an  abstract 
was  lent  to  Mr.  Barker  that  he  might  look  into  it 
and  see  the  difficulty  arising  on  the  title.    There  was 
a  good  deal  of  delay.    Unfortunately  the  purchaser 
died,  and  his  executors  took  the  matter  up.    One  of 
them,  whose  evidence  I  have  heard,  says  that  he 
thinks  it  was  Mr.  Barker  who  told  them  that  there 
was  an  agreement.    "  I  should  have  been,"  he  says, 
«  yery  glad  if  there  was  no  aoreement  at  aU." 

Having  heard  all  the  evidence  in  the  case,  I  am 
strongly  oisposed  to  think  that  what  is  suggested  by 
the  defendant  is  the  trne  solution  of  much  of  the 
difficulty  that  has  arisen  in  this  case — viz.,  that  the 
yendors  thought  throughout  that  there  was  no  con- 
cluded contract ;  they  meant  to  have  an  agreement  as 
soon  as  they  could  get  rid  of  the  difficulty ;  they  had 
arranged  all  the  terms  that  were  to  be  put  into  an 
agreement,  but  they  did  not  seem  to  come  to  ai 
agreement,  and  that  is  what  they  meant  by  ^'  subject 
to  an  agreement."  [His  lordship  proceeded  to  con- 
sider as  to  whether  there  had  been  any  occupation  o( 
user  of  the  land  by  the  purchaser  with  l^e  vendor's 
consent,  and  concluded  mat  there  had  possibly  been 
occapalion  upon  the  footing  that  there  was  not  an 
agreement,  and  continued :] 

Now  the  question  comes  up  for  determination,  Was 
there  a  condnded  agreement  or  not  betsreen  the 
parties?  Primd  facie  there  was  no  agreement, 
unless  the  plaiotiff  can  S3  identify  the  words  used 
"  subject  t3  an  agreement'*  as  meaning  subject  to 
the  agreement  on  the  form  of  agreement  indorsed  on 
the  conditions  of  sale,  in  which  case  he  might  bring  it 
within  the  autiiority  on  which  he  relies  of  Filhy  v. 
Hounull,  In  Filhy  v.  Hounaell  property  was  put  up 
for  sale  at  a  public  auction  wiUi  printed  conditions 
and  a  memorandum  indorsed,  by  which  the  purchaser 
acknowledged  he  had  purchased  the  property  for  so 
mifch  and  agreed  to  cooaplete  the  purchase  according 
to  the  conditions  of  sale.  The  property  was  not 
sold  at  the  auction,  but  subsequently,  though  on  the 


same  day  G.  C.  Honnsell  wrote  to  the  auctioneers  aa 
follows:  "To  Frank  Jolly  &Oo.— Dear  Sirs,— I  hereby 
offer  the  sum  of  £3iM)  for  No.  1,  Kenmure-road, 
Hackney,  lease  about  eighty-one  years,  ground-rent 
£8,  and  if  my  oflfer  is  accepted  I  will  p%y  deposit  and 
sign  contract  on  the  auction  particulars. '  The  reply 
to  that  is :  **  Oa  behalf  of  our  client  we  b"g  to  accept 
your  offer  of  £350  for  the  house,  subject  to  cmtnct 
as  agreed.  We  enclose  draft  contract  here- 
with," which  was  a  copy  of  the  agr<>em  nt  indorsed 
on  the  p«rtioulafS.  *'  and  shall  be  glad  to  receive  same 
signed,  together  with  chf  que  for  deposit,  at  your  eaiiy 
convenience."  The  draft  underta^iog  was  never  signed 
by  Hounsell,  but  nevertheless  the  learned  judge  held 
that  in  that  case  the  words  <*  subject  to  contract  as 
agreed,"  although  at  firdt  sight  they  appeared  to  make 
the  contract  conditioaal,  when  carefully  looked  at, 
appeared  to  him  to  show  that  the  acceptance  waa 
abvolate  and  not  conditional.  His  lordship  says :  <  *  The 
offer  stated  in  effect  that  if  accepted  the  defendant 
would  pay  a  deposit  of  £35  and  sign  the  form  of 
ontract  on  the  auction  particulars.  Nov  that 
form  of  contract  was  in  writiuf(  and  defioitive 
in  all  its  terms,  and  clearly  identified  by  the 
offer.  It  left  nothing  to  be  agreed  upon 
thereafter.  The  signing  it  was  a  form.  Toe 
contract  between  the  parties  was  complete  on 
acceptance  of  the  offer,  whether  the  form  on  the 
auction  particulars  WdS  signed  or  not."  No^v  in  th ) 
present  case  I  have  not  got  that  identification,  uid 
it  appears  to  me  that  I  have  not  evidence  which 
would  justify  me  in  saying  that  the  parties  meant 
that  they  would  sign  the  agreement  iniorsed  upon 
the  concutions  of  sale.  Under  those  circumstances  I 
have  come  to  the  conclusion  there  was  no  condnded 
contract  in  this  case,  and  the  other  matterj  that  have 
been  referred  to  really  do  not  arise.  It  is  an  unfor- 
tunate case  that  there  should  have  been  such  litiga- 
tion. There  has  been  a  sub-sale  apfiarently  by  the 
purchaser.  I  am  afraid  I  cannot  assist  in  any  way. 
The  action  must  be  dismissed  s?ith  costs. 

Solicitors,  Tufntll,  Soutkgate,  A  Son,  far    A,  A. 
Barker,  Sunderland. 

RidsdaU  &  Son,  for  George  Orombie,  York. 


2^»«-  ,pi;-  j  Feb.  24 ;  March  7. 

Farwell,  J.  J 

[n  re  JoHorsoir. 
BoBEBTS  v.  Attobnbt-Genxual   (a.) 

Conflict  of  lawe—InteetaU—Domicil  of  origin— Domidl 
of  choice — Distribution, 

A  testatrix,  horn  in  Malta,  died  in  Baden,  leaving 
part  of  her  persotial  property  undi$posed  of  by  her  will. 
She  was  dymiciled  in  Baden  at  the  date  of  her  will  and 
up  to  her  death,  but  waa  not  naturalized  there.  According 
to  the  law  of  Baden  the  legal  ewxeseixtn  to  the  property 
which  the  testatrix  had  not  disposed  of  by  wiU  was 
governed  solely  by  the  law  of  the  country  of  which  she 
was  a  subject  ai  the  time  of  her  death. 

Held,  that  the  undisposed-of  personal  estate  was  to  he 
distributed  among  the  persons  who  would  be  entitled  thereto 
according  to  Maltese  law. 

The  testa^x,  Mary  Elizabeth  Johnson,  was  bom 
out  of  wedlo  )k  in  Malta  in  1810.  Her  father,  Thomas 
Johnson,  was  a  British  subjeot  and  domiciled  in 
Bngland  at  the  date  of    her  birth.    Her   mother, 

(a.)  Beported  by  J.  H.  Davtbs,  Esq.,  Barrister- 
at-lAW. 
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High  Court. 


Lsr  RB  Johnson. 


HiOH  Court. 


Marisnna  Attard,  wa«  domioUed  ia  Maltft  at  her 
birth.    They  eventaally  married  in  1815. 

Tde  testatrix  lef  fc  Malta  about  1832  or  1833.  She 
made  a  will  whioh  did  not  dispose  of  the  whole  of 
her  property.  She  was  at  the  date  of  her  will  and 
thenceforth  down  to  her  death,  on  the  26th  of 
Deoember,  1894,  domioiled  in  Baden.  She  was  not, 
however,  naturalized  in  Baden;  and- "according  to 
the  law  of  Badeo  the  Wal  suooession  to  the  property 
of  the  deceased  of  which  she  has  not  disposea  by  will 
ia  geyemed  solely  by  the  law  of  the  oountary  of 
which  the  testatrix  was  a  subject  at  the  time  of  her 
death." 

This  was  the  finding  of  fact  in  the  master's  certifi- 
cate, and,  there  being  no  summons  to  vary,  was  bindiog 
on  idl  parties. 

On  these  facts  the  master  submitted  certain  ques- 
tions to  the  court  which,  in  the  opinion  of  Farwell, 
J.,  resolved  themselves  into  this  one  questi  n — 
according  to  what  law  were  the  rights  of  the  persons 
claiming  the  undisposed-of  personal  estate  of  the 
testatrix  to  be  deternuned  P 

The  personal  estate  consisted  entirely  of  persooal 
property  (movables),  situate  partly  in  Germany  and 
partly  in  England. 

Ujtjohn,  K,0.,  and  Daniel  Jones,  for  plaiotiff,  the 
executor  of  the  will. — According  to  th«)  Baden  law 
the  distribution  of  the  intestate's  effects  depends  upon 
the  law  of  the  country  of  whioh  she  was  a  subject 
at  her  death.  That  mutt  mean  the  law  of  Bngland  : 
Moorhouse  v.  Lord,  11  W.  B.  637,  10  H.  L.  Cas.  272. 

Butcher,  K^C,  and  Avtsten-Cartrntll,  for  ih^  next-of- 
kin. — According  to  Maltese  law  the  testatrix  was  born 
in  Malta,  and  the  law  of  M«lta  is  applicable  in  this 
case:  Ahd^vl-Meseih -v.  Farra,  13  App.  Cas.  431,  36 
W.  B.  Dig.  72 ;  Udny  v.  Udny,  L.  B.  1  H.  L  8c.  &  Div. 
App.  441,  17  W.  B.  H.  L.  Dig.  5 ;  and  Gollier  v. 
Bivaz,  2  Cart  855. 

jS.  J,  Parker,  for  the  Attorney-Gbneral. 

Farwell,  J.,  stated  the  facts,  and  proceeded : 
Now,  the  rights  of  the  parties  claiming  in  an 
Eoglish  court  movables  (and  there  is  no  question  in 
this  case  of  leaseholds  or  real  estate)  of  an  intestate, 
depend  on  the  law  of  his  domicU  at  the  time  of  his 
death.  It  is  a  settled  principle  of  Bnglish  law  that 
no  one  shall  be  without  a  domicil ;  everyone  takes  at 
birth  the  domioil  of  his  father  if  he  be  legitimate,  of 
his  mother  if  Ulegiiimate,  aud  he  may  in  later  life 
acquire  instead  thereof  a  domioil  of  choice,  bat  until 
he  does  so,  or  if  he  abandons  his  domicil  of  choice,  his 
domioil  of  orig^  remains  or  revives.  To  quote  Lord 
Watson  in  Ahd-td-Mesaih  v.  Farra,  **  Lord  Westbury 
in  Udrty  v.  Udny  said :  '  Domioil  of  choice  is  a  con- 
clusion or  inference  whioh  the  law  derives  from  the 
fact  of  a  man  fixing  voluntarily  his  sole  or  chief 
reii^ence  in  a  p%rtiouUr  place  with  an  intention  of 
continuing  to  reside  there  for  aa  unlimited  time.' 
Accordiog  to  Bnglish  law,  the  conclusion  or  inference 
is  that  the  man  has  thereby  attracted  t^  himself  the 
municipal  law  of  the  territory  in  which  he  has 
voluntarily  settled,  so  that  it  becomes  the  measure  of 
his  personal  capacity  upon  which  his  majority  or 
minority,  his  succession  and  testacy  or  intestacy,  mutt 
depend." 

But  when  I  turn  to  the  law  of  Baden,  the  munici- 
pal law  of  which,  according  to  our  law,  the  testatrix 
has  attracted  to  herself,  I  find  that  the  courts  of 
Baden  pay  no  heed  to  domioil.  She  was  foreign  to  th«m 
in  birth,  and  had  done  in  her  lifetime  no  act  which 
their  courts  recognized  as  entitling  her  to  be  regarded 
as  a  person  the  succession  to  whose  movables  should 
be  regolated  by  their  law.  According  to  their  law, 
the  succession  to  her  movables  is  regulated  by  the 
country  of  whioh  die  was  a  subject  at  her  death. 


Now,  I  do  not  understand  that  anvone  contends, 
and  if  they  did  it  would  be  impossible  for  me  to  hold, 
that  this  results  in  circulua  inextricabiliB,  an  unending 
reference  from  one  court  to  another :  see  La  Bevue  de 
Droit  International,  vol.  30,  p.  155,  by  M.  Bartin. 
Id  my  bpioion  the  true  view  is  this :  the  question, 
having  arisen  in  an  Baglish  court,  primarily  falls  to 
be  decided  in  accordance  with  the  law  administered  by 
that  court.  That  law  distributes  movables  according 
to  the  domioil  at  the  death,  and  according  to  that 
law  every  person  must  have  a  domicil  somewhere  or 
other,  either  of  origin  or  of  choice.  When  the  court 
has  ascertained  that  the  domicil  of  origin  has  been 
displaced  by  domicil  of  choice,  distribution  of  movables 
follows  the  domicil  of  choice. 

But  in  order  to  establish  a  new  domidl  of  choice 
the  court  has  to  be  satisfied  that  it  has  been  adopted 
animo  et  fado ;  it  is  essential  that  there  should  ba 
both  animiM  ti  factum.  When,  therefore,  the  law  of 
the  land  said  to  be  chosen  as  the  new  domioil,  dis- 
regards domicil  and  declines  to  distribute  in  accord- 
ance therewith,  or  to  treat  it  as  of  any  force,  thore 
oaonot  have  bsen  aoy  change  of  domicil  de  facto,  and 
the  case  is  acoordiogly  remitted  to  this  oourt  ai  a 
case  where  the  proposttus  has  intended  but  has  failed 
to  obtain  an  efftfotual  domicil  of  choice.  No  change 
is  effectual  unless  the /oc^am  is  proved,  and  the  factum 
cannot  exist  in  a  country  where  the  law  ref  ases  t9 
recognize  it.  The  result  is  that  this  court,  finding 
that  there  has  bsen  no  new  domioil  chosen,  must 
conclude  that  a  domioil  of  choice,  ineffectual  to  orea^e 
any  rights  and  liabilities  governing  the  distribution 
of  movables  in  the  ooontry  supposed  to  have  been 
chosen,  is  for  this  purpose  no  domicil  at  all.  and  that 
the  propositus  therefore  is  left  with  his  domicU  of 
origin  unaffected.  The  Baden  oourt  in  effect  dis- 
avows him,  and  disdaims  jurisdiction.  This  appears 
to  me  to  be  the  logical  result  of  the  application  of 
our  rules  respecting  domioil,  and  to  be  in  accordance 
with  justice.  It  is  argued  that  the  proper  course  is 
to  remit  the  case  asain  to  the  Baden  courts,  leaving 
them  to  say  what  weir  law  would  do  with  the  mov- 
ables of  the  propositus ;  but  the  only  sround  on  which 
the  question  is  referred  to  them  at  aU  is  by  reason  of 
our  law  of  domicil.  When  they  have  once  rejected 
this  they  have  rejected  the  propositus  and  all  claim  to 
direct  the  distribution  of  his  movables  altogether^-he 
i«  a  mere  stranger  within  their  gates.  Why,  then, 
should  this  oourt  ask  their  assistance  when  the  only 
ground  for  seeking  it  is  repudiated  by  them  ?  Take 
the  converse  case.  Suppose  that  the  Baden  court  is 
distributiog  the  movables  of  an  Boff'ish  sul^ect 
whose  domioil  of  birth  is  English,  but  who  aocoroiiig 
to  our  law  has  acquired  a  domicil  of  choice  in  Baden, 
they  would  disregard  the  domicil  altogether,  and  if 
they  treat  the  question  of  Eoglish  law  as  a  matter  of 
fact  as  we  do,  on  which  evidence  must  be  adduced,, 
they  wou'd  distribute  the  movables  in  accordance 
with  the  domioil  of  origin  of  the  propositus,  exactly 
as  I  am  proposing  to  do  in  the  present  case.  If,  on 
the  other  hand,  they  regard  it  as  a  question  of  their 
own  law  and  not  of  fact,  as  M.  Labb6  appears  to  hold 
in  regard  to  French  law  (see  Journal  du  Droit  Inter- 
national Priv6,  1885,  p.  5),  and  there  is  a  conflict 
between  their  views  and  ours,  I  see  no  reason  why  in 
distributiog  movables  under  the  jurisdiction  of  this 
oourt  we  should  surrender  our  own  law  to  their 
views  of  our  law  in  order  to  secure  uniformity.  [The 
learned  judge  then  referred  to  an  American  case  of 
Hilton  V.  Ouyot,  quoted  in  Minor  in  Oonfiict  of  Laws, 
and  proceeded :]  I  cannot  think  that  I  should  have 
dae  regard  to  such  rights  if  I  were  to  abrogate  our 
own  ordinary  rules  simply  for  the  sake  of  secoring 
uniformity  with  the  view  taken  of  those  rules  by  the 
courts  of  anothiv  country.    If  the  movables  of  the 
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High  Court. 

In  be  JoHNSOir. 

High  Goubt. 

Mune  propoiiku  are  differeatly  distribated  amongst 
pecsons  aooording  as  the  oonrt  directing  the  dirtriba- 
tion  is  in  Bnglimd  or  Baden,  the  reason  is  beoanse 
the  two  systems  of  law  are  intrinsically  different  and 
can  only  be  reconciled  by  international  treaty :  Story, 
Oonfltct  of  Laws,  s.  28. 

Bat  in  the  particular  matter  with  which  I  have 
to  deal  I  do  not  think  that  any  great  divergence 
must  necessarily  result.  It  is  not  for  me  to  say  how 
the  Baden  courts  would  inteipret  their  rule  of  dis- 
tributing accordiog  to  nationatitjr*  The  one  case  in 
which  an  unavoidable  conflict  arises  appears  to  me  to 
be  that  of  a  native  subject  of  Baden  who  has 
acquired  a  domicil  of  choice  in  England.  I 
see  no  way  to  avoid  this  except  by  treaty. 
Nor  do  I  tiiink  that  the  fact  that  in  the  con- 
verse case,  such  as  is  now  before  me,  we  distribute 
our  own  subject's  movables  in  accordance  with  oar 
law,  although  he  would  have  acquired  a  Bidden  domicil, 
if  it  were  possible,  there  is  any  bceach  of  international 
comity,  inasmuch  as  we  make  this  distribution,  not  in 
disregard  of,  but  in  compliance  with  Baden  law,  which 
rejects  the  jurisdiction  over  the  movables  of  the 
propositus  that  we  offer  it.  [BKs  lordship  then  referred 
to  the  cases  of  In  re  Brown-dequard,  70  L.  T.  Bep.  811 ; 
The  Forgo  case,  and  the  discussion  thereon  in  Sewell  on 
French  Law  Affecting  British  Subjects,  1897,  p.  46, 
et.  seq, ;  an  article  by  M.  Bartin  in  the  B'tvue  de  Droit 
International,  vol.  30,  pp.  129, 272 ;  articles  by  Herr 
Eeedeland  Signer  Fiore  in  the  Jjurcal  da  Droit 
International  Priv6,  1901,-  and  the  debate  on  the 
subject  at  the  session  of  the  Institut  du  Droit  Inter- 
national held  at  Neuohatel  ia  1900,  set  out  in  the 
same  vjlume.]  I  have  given  these  treatisei  and  Herr 
Bar's  work  the  best  consideration  that  I  can.  but  I 
cannot  find  any  such  basis  of  authority  on  which  to 
found  any  conclusion,  and  I  gather  Uiat  the  disputants 
are  urging  their  views  of  what  ou^ht  to  be,  rather  than 
stating  tueir  opinion  of  what  is,  the  law.  This  Is 
certainly  the  effect  of  the  reiolution  at  Keuchatel. 

It  was  urged  in  argument  that  th9  fiading 
in  the  certificate  is  that  according  to  the  law 
of  Baden,  movables  are  to  be  distributed  accordiog 
to  the  intention  of  the  propoaUue.  I  havd  already 
given  my  reasons  for  h  }lding  that  the  Baden  courts 
have  really  refused  jurisdiction.  But,  even  if  this 
were  not  so,  I  should  arrive  at  the  same  conclusion 
in  a  different  way.  When  it  is  said  that  the  Baden 
courts  regard  the  nationality  of  the  propoeitue^  I 
apprehend  that  this  means  that  they  distribute 
according  to  the  law  of  the  nation  to  which  the 
propoHtus  belongs,  or,  in  other  words,  of  whicdi  he  is 
a  subject. 

But  the  British  Empire  consists  of  a  lavgf)  number 
of  states,  countries  and  colonies,  and  differs  from 
continental  nations  in  that  it  does  not  impose  its 
own  laws  wherever  its  sway  extends,  but  admits 
many  different  systems  of  law  within  its  bounds. 
There  is  no  one  uniform  law  of  the  Bmpire  which 
can  be  taken  for  thi«  purpose  as  the  law  of  the 
nationality  of  the  propoaitue.  To  what  nationality^ 
then,  does  the  propoeituB  k>elong,  or  of  whom  is  he  a 
subject?  The  only  possible  anrwar  appears  to  me 
t3  be  that  he  is  a  subject  of  the  British  Grown, 
and  thftt  his  nationality  is  the  British  Boopire;  but 
inasmuch  as  there  is  no  one  law  of  the  Bmpire  to 
which  the  rule  in  question  can  refer,  resort  must  be 
had  to  the  law  of  Bogland. 

The  first  propositioa  seems  to  be  dear ;  the  pro- 
|K>«t<tM,  whether  bom  iu  England,  Scotland,  Oanada, 
Oa{>e  Oolony ,  or  the  Ohanod  Islands,  is  a  natural  born 
subject  of  the  Grown  ;  and  as  Galvin*e  cowe,  7  Bop.  1, 
shows,  the  Grown  is  one  and  indivisible,  and  cannot 
be  severed  into  as  many  distinct  kingships  as  there 
are  kingdoms*    And  even  if  it  could,  how  is  it  possible 


to  determine  what  is  a  distinct  kingdom  P  Even  if 
India  or  some  of  our  great  colonies  could  lay  some 
claim  to  be  so  considered,  how  conld  the  Isle  of  Man, 
or,  indeed,  Sootland,  sinoe  the  Act  of  IJnioa  P  But  to 
admit  that  either  of  these  latter  must  be  treated  as 
one  with  England  would  let  in  all  the  inoonvenienoes 
which  have  been  pointed  out  in  argument,  and  would, 
moreover,  create  an  extraordinary  anomaly.  I  base 
my  opinion  on  principle  and  oa  considerations  of 
policy  and  convenience.  "Alegianoe  is  the  tie  or 
cigamen  which  bindi  the  subject  to  the  king  in  retam 
for  that  protection  which  the  king  aSfords  the 
subject "  (I  Bl.  354).  As  is  said  in  Cdlvin'e  oast— 
Proiedio  Urahit  etdjedionem  et  suhjectio  protedicnem. 
It  is  admitted  that  it  is  the  same  thing  for  this 
purpose  to  say  that  the  propositus  is  the  subject  of  X. 
as  to  say  that  he  belongs  to  the  nationality  of  X  I 
see  no  way  in  which  the  propositus  can  claim  to 
belong  to  a  separate  part  of  the  king*s  dominions  as 
to  a  separate  nationality  without  denving  allegiance  to 
the  king  as  supreme  over  the  whole  empire  as  one 
empire.  This  point  seems  to  me  to  be  decided  by 
Ocuvin's  ease.  And  consistently  with  this  we  find 
that  when  the  East  India  Go.  wai  abolished  by  21  ft 
22  Vict.  c.  106,  it  was  enacted  (section  2),  "India 
shall  be  governed  by  and  in  the  name  of  her 
Majesty."  So,  too,  the  sanction,  either  enress  or 
implied,  of  the  Grown  ii  required  for  the  vauditv  of 
all  Acts  of  Golouial  Legislatures :  Dicey  on  the  fiaw 
of  the  Gonstitution,  p.  98.  Turning  from  principle 
to  policy  and  convenience,  how  is  the  forei^p  court  to 
ascertain  what  law  of  what  part  of  the  British  Bmfiire 
if  to  apply  ?  Foreign  states  are  in  diplomatic  relation 
with  this  country  as  representing  the  whole  empire. 
The  only  possible  solution  appears  to  me  to  be  that 
foreign  courts  must  neoeisarily  refer  such  questions 
as  these  to,  and  decide  them  according  to,  tue  law  of 
the  country  with  which  alone  they  are  in  diplomatio 
relation;  and  inasmuch  as  the  law  of  Eogiand  dis- 
tributes such  movables  in  accordance  with  the  domioii 
of  origin,  substantial  justice  is  done  to  all  bis 
Majesty's  subjects.  I  condnde  therefore  that  distri- 
bution according  to  the  law  of  nationality  means 
according  to  English  law,  but  according  to  such  law 
as  applicable  to  uie  particular  propositus,  and  not  to 
Englishmen  generally  without  regard  to  their  domioii 
of  origin. 

The  testatrix  in  this  case  is  found  by  the  certificate 
to  have  been  bom  a  subject  of  the  British  Grown,  and 
to  have  had  her  domi<nl  of  origin  in  Malta.  Her 
movable,  therefore,  will  be  distributed amotuj^t  the 
persons  who  would  be  entitled  thereto  acoorCung  to 
Maltese  law. 

Solicitors  for  plaintiff,  Hickson  A  Moir. 

Solicitors  for  next-of-kin  aox)rding  to  Maltese 
law,  5.  W,  Johnson  db  Sons,  for  Adamson  A  Adarnsan, 
North  Shields. 

Solictor  for  Attoraey-General,  Solicitor  to  the 
Treasury, 
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Hh.  Or.   Gbeknook  Steamship  Co.  (Limited)  v.  Mabitimb  Ihsubanob  Oo.  (Limited).    Hh.  Or. 


(Bigham,  J.)j  ^-l^- 

Gbbbnook  Steamship  Co.  (Limited)  v,  Mabitdce 
Insubanoe  Co.  (Limited),  (a.) 

Insurance— Marine— Voyage  policy — Round  voyage — 
Implied  warranty  of  seaworthiness — Insufficiency  of 
coal — Sacrifice  of  cargo  and  spars — Negligence  dause 
— Breach  of  warranty  covered  hy  insurance. 

Although  the  warranty  of  seaworthiness  implied  in  a 
policy  for  a  round  voyage  is  that  the  ehip  is  seavwrthy 
for  the  whole  voyage,  the  warranty ,  so  far  cm  the  oUiga- 
tion  of  the  shipowner  to  have  on  hoard  a  proper  supply  of 
coal  is  concerned,  is  sufficiently  observed  if  the  voyage  is 
so  arranged  as  that  the  vessel  can  and  shall  coal  at  con- 
venient ports  en  roate. 

A  policy  of  insurance  for  a  round  voyage  contained 
thefoUotoing  clauses:  **  This  insurance  also  to  cover  loss 
through  the  negligence  of  master,  mariners,  engineers,  or 
pilots.  •  •  •  Held  covered  in  case  of  any  breach  of 
iDarranly  ,  ,  .  at  a  premium  to  be  hereafter 
arranged,*^ 

The  vessel  started  an  one  of  the  stages  of  tfie  voyage 
with  an  insufficient  supply  of  coal  to  carry  her  to  the  next 
coaling  place,  in  consequence  of  which  it  became  necessary 
to  sacrifice  part  of  the  cargo,  spars,  and  fittings. 

Held,  that  the  starting  of  the  vessel  on  a  stage  of  the 
voyage  with  an  insufficient  quantity  of  coal  was  a  breach 
of  the  implied  warranty  of  seaworthiness  on  the  part  of 
i?he  shipowner. 

Held,  also,  that  the  right  of  Vie  shipowner,  under  one 
of  the  above  clauses,  to  call  upon  the  underwriter  to  hold 
him  covered  in  case  of  a  breach  of  warranty  could  only 
be  exercised  by  him  on  payment  of  a  reasonable  additional 
premium,  and  that  in  the  present  case  such  premium 
would  exceed  the  amount  of  any  loss  that  could  be 
daimed  by  the  shipowner* 

Held,  further,  that  the  shipowner  was  not  entitled  to 
recover  under  the  negligence  dause,  because  the  loss  was 
not  due  to  any  negligent  act. 

Aotion  tried  in  the  Commeroial  List. 

This  wai  an  aotion  brought  hj  the  ovmers  of  the 
steamship  Gulf  of  Florida,  against  the  defendant 
oompany  on  a  policy  of  insurance  dated  the  19  th  of 
July,  1897. 

The  policy  was  for  a  round  voyage  to  ports  on  the 
West  Coast  of  South  America  and  back  1 1  the  United 
Kingdom  or  the  Continent,  and  contained  the  follow- 
ing terms :  "  Against  the  risk  of  total  loss  only,  but 
including  collision  dause,  general  average,  and  salvage 
charges.  Perils  insured  against  of  the  seai,  &o. 
Subject  to  and  indudtng  Qnlf  Line  voyage  clauses  as 
annexed." 

These  dauies  included  the  following :  "  This  insur- 
ance also  to  cover  loss  through  the  negligance  of 
master,  mariners,  engineers,  or  j^ilots.  Induding 
all  risks  incidental  to  steam  navigation.  General 
average  salvage  and  special  charges  payable  as  per 
official  foreign  adjustment,  if  so  made  up,  or  per 
York- Antwerp  Rules,  1890,  if  in  aooordance  with  the 
contract  of  affreightment.  Held  overed  in  case  of 
any  breach  of  warran^,  deviation,  and  [or]  any 
nnprovided  inddental  risk  or  change  of  voyage,  at  a 
premium  to  be  hereafter  arranged.  It  shall  be  lawful 
to  the  assured,  thdr  factors,  servants,  and  assigns,  to 
sue,  labour,  and  travd  for,  in,  and  about  the  defence, 
■sieguard,  and  recovery  of  the  said  ship,  &a,  and 
any  part  thereof  without  prejudice  to  this  insorance." 

The  case  was  tiied  upon  an  agreed  statement  of 
facts. 


(a.)  Reported  by  W.  T.  TuBTOir,  Esq.,  Barrister- 
at^Law. 


On  arrival  at  Montevideo  The  Gulf  of  Florida 
filled  up  her  bunkers  with  coal,  and  left  on  the  18lih 
of  December  with  562  tons  of  coaL  Meeting  with  an 
aoddent  on  the  same  day,  she  put  back  to  Monte- 
video. 

On  the  2drd  of  December  she  resumed  the  voyage, 
by  this  time  havinff  642  tons  in  her  bnnkors,  whidi 
was  considered  stul  sufficient  to  take  her  to  St. 
Vincent,  her  next  coaling  place.  On  the  voyage  she 
encountered  strong  head  winds  and  seas.  Tae  coal 
wai  found  to  be  burning  quickly ;  consequently  on  the 
9th  of  January  the  speed  was  reduced.  Oo  the  next 
and  following  days  part  of  the  cargo,  fittings,  and 
spars  were  us9d  as  fuel;  but  for  &is  saorifioe  the 
vessd  would  not  have  made  St.  Vincent  unassisted. 
The  quantity  of  coal  when  the  ship  left  Mouterideo 
both  on  the  18th  of  Deoember  and  the  23rd  of 
December  was  in  fact  insuffijient  for  the  passage  to 
St.  Vincent.  The  plaintiff  company  paid  £662  Is.  Ud. 
ft  r  the  carso,  so  used  as  f ud,  to  the  consignees,  and 
the  value  of  the  span  and  fittings  so  saonflced  waa 
£312  4s. 

The  plaintiffi  claimed  that  they  were  entitled  to 
the  defendants'  proportion  of  the  value  of  the  spars 
and  fittings  so  sacrificed  and  of  the  sums  paid  for  the 
cargo  so  sacrificed;  and  alternatively  for  their  pro- 
portion of  the  vsJue  of  the  spars  and  fittings  so 
sacrificed  and  of  the  ship's  contribution  iu  general 
average  in  respect  o!  the  burnt  cargo.  Further,  they 
daimed  that  thev  were  entitled  to  recover  on  the 
payment  of  an  additionil  premium  to  be  fixed  by  the 
court. 

Carver,  K^O,,  and  Ledc,  for  the  plaintiflii. 

J.  A.  Hamilton,  K.O.,  and  Simey^  for  the  defendants. 

The  following  cases  were  dted  :  Thin  v.  Richards, 
40  W.  R.  617,  [1892]  2  Q.  B.  141 ;  The  Vortigem, 
47  W.  R  437,  [1899]  P.  140. 

Cur.  adv.  vuU. 

BiOHAM,  J.— The  main  question  in  this  case  is 
whether,  when  The  Gulf  of  Florida  sailed  from  Monte- 
video for  St.  Vincent  on  the  23rd  of  Deoember,  1897, 
there  existed  an  implied  warranty  on  the  part  of  the 
plaintiff  that  she  was  seaworthy  for  that  voyage.  It 
18  found  as  a  fact  that  she  was  iniuffidently  coaled, 
and  this  was  dearly  a  breadi  of  the  warranty,  if  such 
a  warranty  (xisted. 

Now,  the  policy  sued  upon  is  a  vovBge  policy — the 
body  of  the  policy  and  the  attached  dauses  clearly 
sho  V  it,  so  that,  when  the  vessel  originally  started 
from  the  United  Kingdom  on  her  round  voyage,  a 
warranty  existed  ihat  she  was  seaworthy  for  that 
round  voyage.  But  the  warranty  is  one  thing  and 
the  observance  of  it  is  another.  It  is  dear  tl^t  in 
such  an  adventure  it  is  practically  impossible  for  the 
ship  to  sail  with  sufficient  coal  for  the  whole  of  the 
contemplated  voyage.  Sue  would  have  to  call  at 
convenient  ports  on  her  route  for  the  purpose  of 
replenishing  her  bunkers,  and  therefore  though  the 
warranty  at  starting  is  tiiat  she  sball  bs  seaworthy 
for  the  whole  voyage,  the  warranty  is  suffidently 
observe!  if  the  vovageis  S)  arranged  as  that  the  ship 
can  and  shall  coal  at  convenient  ports  en  route.  The 
warranty  may  be  stated  as  an  undertaking  that  the 
vassd  shall  be  sufficiently  coaled  for  the  whole  of  her 
voya^,  the  warranty  to  be  observed  by  coaling 
sufficiently  at  successive  points  to  navigate  the  vessd 
to  the  end  of  her  voyage.  This,  I  think,  is  the  true 
effect  of  Thin  v.  Richards  and  of  The  Vortigem. 
There  is,  to  use  the  language  of  Ooliins,  L.J.,  a 
recurring  obligation  to  bring  the  vessd  up  to  the 
required  standard  at  each  slige.  It  is  true  that  in 
both  those  cases  tiie  question  arose  between  shipowner 
aud   cargo  owner,    and    not    between    shipowner 
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and  underwriter.  Bat  thiB,  in  my  opinion,  makes  n ) 
difference,  and  I  am  fortified  in  this  view  by  the 
judgment  of  A.  L.  Smith,  L  J.,  in  The  Vortigern.  He 
there  states  the  law  as  follows :  "  In  my  jadgmeot. 
when  a  question  of  seaworthiness  arises  either  between 
a  steamship  owner  and  his  under  writer  upon  a  voyage 
policy,  or  between  a  steamship  owner  and  a  cargo 
owner  upon  a  contract  of  affreightment,  and  the 
underwriter  or  cargo  owner  establishes  that  the  ship 
at  the  commencement  of  the  voyage  was  not  equipped 
with  a  sufficiency  of  coal  for  the  whole  of  the  con- 
tracted voyage,^  it  lies  upon  the  shipowner,  ia  order 
to  displace  this  defence,  wMch  is  a  good  one,  to 
prove  that  he  had  divided  the  voyage  into  stages  for 
coaling  purposes  by 'reason  of  the  necessity  of  the 
case,  and  that  at  the  commencement  of  esch  stage 
the  ship  had  on  board  a  sufficiency  of  coal  for  that 
stage — in  other  words,  was  seaworthy  for  that  stag<>. 
If  he  fails  in  this  he  fails  in  defeatmg  the  issue  of 
unseaworthiness  which  fyrimd  facie  has  been  estab- 
lished against  him.  In  each  case  it  is  a  matter  of 
proof  as  to  where  the  necessity  of  the  case  requires 
that  each  stage  should  be,  and  I  think  that  in  the 
present  case  the  necessity  of  coaling  places  at 
Ck>lombo  and  Suez  has  been  established."  This  view 
of  the  law  does  not  in  any  way  conflict  with  the  well- 
known  rule  that  once  the  warranty  of  seaworthiness  for 
the  whole  voyage  is  complied  with,  tie  ship  owner's 
obligation  to  the  underwriter  is  at  an  end.  It  merely 
allows  a  convenient  way  of  enabling  the  shipowner 
to  fulfil  his  warranty — that  is  to  say,  to  fulfil  it  by 
stages  instead  of  once  for  all  at  the  beginning  of  the 
risk.  I  therefore  hold  that  the  warranty  of  sea- 
worthiness still  existed  at  Montevideo,  and  was  there 
broken.  The  result  is,  that  when  the  vessel  sailed 
from  Montevideo  the  policy  no  longer  attached  to 
the  risks  insured  against. 

But  there  are  other  questions  to  consider.  It 
is  said  that  the  breach  was  due  to  the  negligence 
of  the  engineer,  and  that,  therefore,  the  loss  is 
covered  by  the  negl^ence  clause  attached  to  the 
policy.  This  clause  is  one  of  a  number  of  dauseit' 
introduced  into  the  policy  by  the  ship)47ners 
for  their  own  bsnefit.  It  is  in  the  fo  lowiog 
words :  '*  This  insurance  also  to  cover  loss  through 
the  negligence  of  master,  mariners,  engineers,  or 
pilots.  ..."  I  do  not  think  this  clause  has  any 
application  to  the  present  case.  The  underwriters  are 
are  only  responsible  for  losses  which  are  directly 
attributable  to  the  risks  insured  against.  The 
loss  in  question — viz.,  the  burning  of  the  ship*s 
fittings  and  spars — was  not  directly  due  to  any 
negligent  act  at  alL  It  was  due  to  the  voluntary 
act  of  those  engaged  in  the  navigation  of  the  ship. 
The  origiual  negligence  wai  no  doubt  a  causa  sine 
yid  non,  but  it  was  not  a  causa  causans ;  therefore 
it  cannot  be  taki-n  into  consideration.  Moreover,  as 
I  have  before  stated,  the  loss  did  not  happen  until 
after  the  policy  had  ceased  to  attach. 

The  plaintiffi,  however,  relied  upon  another  of  the 
appended  clausi  s  as  affording  them  a  right  to  recover. 
The  consideration  of  this  clause  presents  more  difficulty. 
It  is  as  follows :  '*  Held  covered  in  ca«e  of  any  breach 
of  warranty,  deviation,  a  ad  [or]  any  unprovided 
incidental  risk  or  charge  of  vo;  age,  at  a  premium  to 
be  hereafter  arranged."  Now,  undoubtedly  the 
warranty  of  seaworthiness  is  far  and  away  the  most 
important  of  the  few  implied  warranties  which  a 
shipowner  enters  into  when  he  insures  his  ship,  and  I 
am  satisfied  tha^t  if  proper  effect  is  to  be  given  to  this 
clause  it  must  be  held  to  apply  to  that  particular 
warranty.  What,  then,  is  the  operation  of  the  clause  F 
In  my  opioion  it  entitles  the  shipowner,  as  sjon  as  he 
discovers  that  the  warrantv  has  been  brokeui  to 
require  the  underwriter  to  hold  hinr  covered.    It  also 


ecititles  the  underwriter  to  exact  a  new  preoiiiim 
commensurate  with  the  added  risk.  But  what  is  to 
happen  if  the  breach  is  not  discovered  until  a  loss  has 
ocourr«*d  ?  I  think  even  in  that;  case  the  olause  still 
holds  good,  and  the  only  open  question  would  be. 
What  is  a  reasonable  premium  for  the  added  risk? 
To  answer  this  the  parties  must  assume  that  the 
breach  was  known  to  them  at  the  time  it  happened, 
and  must  ascertain  what  premium  it  would  then  have 
beea  reasonable  to  charge.  If  they  cannot  do  it  by 
agreement,  they  must  have  recourse  to  a  court  of  law. 
It  is  like  the  case  of  goods  sold  at  a  reasonable, 
though  an  unnamed,  price.  The  sale  is  good,  but  the 
price  has  to  be  ascertained,  either  by  agreement 
or  at  law.  In  the  present  case  the  parties 
ask  the  court  to  fix  this  additional  premium,  and 
I  am  prepared  to  do  it.  What  might  an  under- 
writer fairly  require  as  a  premium  for  iosnrin^^  a 
steamer  which  starts  on  a  voyage  short  of  ooalP 
One  of  the  almost  inevitable  consequenoei  of  such  a 
state  of  things  is  that  some  other  fuel  will  have  to  be 
used  during  the  voyage — cargo,  or  ships'  fittings,  or 
spars.  Qncb.  a  sacrifice  will  constitute  a  general 
average  loss,  for  which  the  underwriter  will  be 
responsible  to  the  shipowner.  Would  it  be  reaaon- 
able  to  require  the  underwriter  to  charge  as  preminm 
a  less  sum  than  the  amount  of  a  so  obviously 
probable  loss  P  I  think  not,  and  indeed  I  think  the 
underwriter  would  reasonably  be  entitled  to  charge 
more,  for  the  short  supply  of  ooal  would  not  merely 
bring  about  the  general  average  loss  I  have 
mentioned  (as  it  did  in  this  very  case)  but  would  also 
materially  increase  the  risk  of  a  total  loss  of  the 
vessel  heirtelf.  Thus  I  come  to  the  condlnsioEn  that 
the  additional  premium  in  this  case  ought  to  be  at 
least  equivalent  to  the  average  loss  now  claimed.  It 
follows  that  the  plaintiffs  can  recover  nothing  in  this 
action,  for  the  additional  premium  more  than  meets 
the  loss  clumed. 

A  question  was  argued  before  me  as  to  whether  the 
loss  in  question  was  a  general  vrerage  loss  or  gave  rise 
to  a  larger  claim  on  the  part  of  the  shipowner  under 
the  sue  and  labour  clause.  It  is  not  material  to  consider 
this  question,  for  even  if  the  fuU  value  of  the  burnt 
goods  could  be  recovered  under  the  sue  and  labour 
clause,  I  should  still  be  of  opinion  that  the  additional 
premium  would  exceed  the  amount  of  the  daim ;  but 
I  desire  to  say  that  in  my  opinion  the  sacriftoe 
cannot  be  regarded  as  within  the  sue  and  labour 
claase.  At  most  it  is  the  subject-matter  of  g^eral 
average.  There  must  therefore  be  judgment  for  the 
defendants. 

Solicitors  for  plaintifBs,  Coote  &  BaU,  for  Adam^on  da 
Adamson,  North  Shields. 

Solicitors  for  defendants,  Fieldj  Roacoe,  &  (Jo,,  for 
Batesons,  Warr,  d>  Wimshurst,  Liverpool. 
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eoxitt  of  appeal* 

From  Chan.  DIf.  \  -ni  v  n«   it     ^  a 

(Vaughan  WUliama.  Bomar,  and    *^«J- ^5'  March  4; 
Oozens-Hardy,  L.JJ.)  (     Apnl   21.    22, 

And  Chan.  Div.  (Buckley,  J.)    )     ^^^  *' 
BXBRY  V.  Qaukbogeb.  (a) 
Inland    revenue  —  Uitate    duty  —  Incidence  —  Sdtltd 
property — Pecuniary  and  reeiduary  legatees — Finance 
Act,  1894  (57<fe  58  Vict.  c.  30),  w.  8  (4).  9  (1)  (6)  (6), 

In  respect  0/ property,  of  which  the  deceased  was  not 
competent  to  dispose,  the  scheme  of  the  Finance  Act,  1894, 
M  to  tax,  not  the  interest  which  ceased  with  the  death,  hut 
the  property  out  of  which  the  interest  was  enjoyed,  and  to 
make  every  person  who  takes  property  otherwise  than 
through  the  executor  liable  to  pay  a  proportionate  part  of 
the  estate  duty.  Accordingly  where  property,  real  and 
personal,  was  left  upon  trust  for  conversion  and  to  pay 
an  annuity  to  the  testator's  widow  for  life,  and  after  her 
death  upon  trust  to  pay  legacies  amounting  to  £9,000  and 
to  divide  the  residue  among  persons  named, 

Held,  hy  the  Court  of  Appeal,  reversing  the  decision 
q^  Buckley,  J.,  that  under  section  8  (4)  0/  the  Finance 
Act,  1894,  the  estate  duty,  which  became  payable  on  the 
death  of  the  widow  {who  died  in  1900),  should  be  borne 
rateahly  both  by  the  pecuniary  legatees  and  the  residuary 
legatees;  and,  consequently,  that  the  pecuniary  legatees 
were  not  entitled  to  throw  the  entire  duty  upon  the  residue. 

Adjourned  Bummons. 

Tills  Bummonf,  ivhidi  was  taken  out  during  the 
course  of  an  administration  action,  raised  the  question 
of  the  incidence  of  estate  duty  as  between  legacies 
and  residue. 

The  following  statement  of  facts  is  taken  from  the 
judj^ment : 

John  Berry  died  on  the  25th  of  August,  1869, 
having  by  his  wiU,  made  the  same  day,  after 
bequeathing  certain  legacies,  devised  and  bequeathed 
his  residuary  real  and  personal  estate  to  trustees,  upon 
trust  to  convert  and  pay  his  funeral  and  testamentary 
expenses  and  debts  and  the  legacies  before  bequeathed, 
and  to  invest  the  residue,  and  out  of  the  income  to  pay 
his  wife  an  annuity  of  £500  a  year,  and  to  pay  some 
other  small  annuities;  and  he  Erected  that,  after  his 
wife's  death,  his  trustees  should  hold  the  trust  funds 
upon  trust  to  pay  thereout  certain  legacies,  amouut- 
iog  in  the  aggregate  to  £9,000,  and  then  t?  divide 
the  residue  amongst  oertain  persons  named. 

An  administration  action  was  brought,  and  in  the 
action  a  sum  of  Oonsols  was  carried  over  to  the 
account  of  the  widow's  annuity. 

The  widow  died  on  the  16th  of  November,  1900. 

By  an  order  dated  the  12th  of  March,  1901,  pay- 
ment of  the  legacies  was  ordered,  and  inquines  were 
directed  to  ascertain  the  psrties  entiUed  to  the 
residue. 

Fnder  section  1  of  the  Finance  Act,  1894,  estate 
duty  became  payable  on  the  widow's  death  upon  so 
much  of  the  fund  as  represented  proceeds  of  real 
estate  of  John  Barry,  in  that  it  was  settled  property 
in  which  the  deceased  (the  widow)  had  an  interest 
oeating  on  her  death. 

Having  regard  to  section  21  (1)  of  the  Finance  Act, 
estate  duty  was  n  it  payable  so  far  as  the  fund  repre- 
sented pergonal  estate. 

Tbtt  proportion  of  the  fund  represeutiog  re^l  estate 
was  ascertained  or  taken  to  be  twelve-seventeenths  of 
the  total  amount. 


(a.)  Reported  by  J.  I.  Stiblivo  and  H.  L.  Ormiston, 
.  Baqri.,  Barriat(r9--»t-I^w# 


The  estate  duty  upon  twelve-seventeenths  of  the 
£9,000,  being  the  amount  required  to  pay  the  legacies, 
was  £223  14s.  That  had  been  paid.  The  leffacy 
dutnr  had  also  been  paid.  Payment  had  then  been 
made  to  the  legatees  of  the  difference  between  their 
respective  legacies  and  their  respective  proportions  of 
the  £223  14s.  and  of  the  legacy  duty. 

The  pecuniary  legatees  of  the  £9,000  had  thus 
borne  the  £223  14s.,  and|  of  course,  also  the  legacy 
duty,  in  their  legacies. 

l^e  present  summons  was  an  arolication  on  the 
part  of  the  pecuoiary  legatees  that  tley  diould,  to  tiie 
extent  of  £223  149.,  be  recouped  out  of  the  residue. 

W.  Baker,  for  the  pecuniary  legatees. 

J.  Austen^OartmeHl,  for  the  persons  entitled  to  the 
residue. — ^The  widow  not  having  been  competent  to 
dispose  of  this  fuud,  the  executor  is  not,  and  every 
person  taking  any  part  of  it  U,  aocouitable  for  the 
duty :  section  8  (4).  Ttie  property  did  not  pta  to 
the  executor  as  such,  and  a  rateable  part  of  the  duty 
is  charged  upon  it:  section  9  (1).  Tae  parsons 
accountable  under  seotioa  8  (4)  are  in  the  present  case 
persons  entitled  to  a  sum  charged  on  the  property  ifith- 
m  section  14  (IJ.  That  section,  therefore,  applies,  and 
its  effect  is  to  distribute  the  burden  rateablf  betireen 
the  pecuniary  lefratees  anl  the  persons  entitled  to 
the  residue:  In  re  Countess  of  Orford,  44  W.  B. 
383,  [1896]  1  Oh.  257;  In  re  Parker  Jervis,  47 
W.  B.  147,  [1898]  2  Oh.  643.  This  rule  applies 
unless  there  is  a  contrary  intention  shown  in  the 
will:  section  14  (1).  Such  a  contrary  intention  is 
not  shown  bv  the  direction  to  pay  testamentary  ex- 
penses. For  the  trustees,  who  under  section  8  (4)  are 
the  persons  primarily  accountable  for  the  duty,  are 
accountable,  not  as  executors,  but  as  trustees ;  and 
testamentary  expenses  are  expenses  inouned  by  an 
executor  in  Ids  executorial  capacity ;  and  it  is  absurd 
to  say  that  the  testator  contemplated  the  payment  of 
a  duly  imposed  several  years  after  his  death :  Sharp  v. 
Lush,  27  W.  B.  528,  10  Oh.  D  468;  /n  re  Clemow,  48 
W,  B.  541,  [1900]  2  Oh.  182 ;  In  re  Treasure,  48  W.  B. 
696,  [1900]  2  Oh.  648.  lu  no  ewe  is  estate  duty  pay- 
able in  respect  of  real  estate  a  testamentary  expense : 
la  re  Jolley,  17  Times  L.  B.  244  ;  In  re  Sharman,  49 
W.  B  555,  [1901]  2  Oh.  280.  The  gift  ot  legacies  to 
persons  named,  with  a  residuary  gifc,  is  not  an  ex- 
pression of  a  con'rary  intention :  In  re  Countess  of 
Orford;  In  re  Power,  47  W.  B.  183 ;  In  re  Chisholm, 
[1902]  1  Ob.  457,  50  W.  B.  Dig.  4. 

H-  als)  referred  to  In  te  CampbeU,  [1902]  1  E.  B. 
113,  50  W.  B.  Dig.  72;  Earl  Cowley  v.  Commissioners 
of  Inland  Bevenue,  47  W.  B.  525  [1899]  A.  0.  198; 
In  re  Webber,  44  W.  B.  489,  [1896]  1  Ob.  914 ;  Wade 
V.  Wade,  47  W.  B.  43,  [1898]  2  Oh.  276 ;  and  In  re 
Duke  of  at.  Albans,  49  W.  B.  74,  [1900].  2  Ob.  873. 

W.  Baker,  in  reply.— Section  14  (1)  d  ios  not  apply, 
because  the  pecuniary  legacies  were  not  a  sum  charged 
on  the  property.  In  any  case  there  is  aa  express 
provision  to  tiie  contrary. 

Cur.  adv.  wdt. 

BuoKLBY,  J.,  after  stating  the  faoti,  said:  The 
question  I  have  to  determine  upon  this  summons  is 
whether  the  pecuniary  legatees  ooght  to  bear  that 
£223  14s.,  or  whether  l£at  amount  ought  to  be 
thrown  upon  the  annuity  fund  or  the  portion  of  it 
r«*pre8entug  resl  estate,  so  as  that  the  residuary 
legatees  and  not  these  peooniary  legatees  shall  bear 
it.  The  solution  of  this  question  looks  reasonably 
easy.  The  annuity  fund  is  settled  property  within 
the  Finance  Act,  1894 :  In  re  CampbeU,  By  section  9 
(1)  of  the  Finance  Act  the  estate  duty  is  a  first 
charge  on  the  property,  and  when  th^  duty  has  been 
raised  und^r  tbis  onarge  ^nd  paid,  there  remains  to  be 
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administered  a  fund  more  than  snf&oient  to  pay  the 
£9,000  legacies.  In  a  due  oonrse  of  administration 
the  legatees  would  receive  their  £9,000,  less,  ol 
CQorse,  the  legacy  duty,  and  the  bdLanoe  would  be 
paid  to  the  resianary^  legatees;  or,  asain,  if  the 
executor,  under  section  6  (2),  or  any  of  the  parties 
accountable  under  section  8  (4),  ^sys  the  duty,  he  will 
be  entitled  to  a  charge  under  section  9  (5)  and  (6) ;  and, 

r*n,  theduty  being  raised  under  this  charge  and  paid, 
balance  will  be  adoiioistered  as  before  between 
the  pecuniary  legatees  and  the  residuary  legatees. 
Or  again,  if  the  pecuniary  legatees  (who  seem  primd 
fade  to  be  persons  to  whom  the  property  passes  for  a 
beneficial  interest  in  possession  on  the  death  of  the 
widow  within  section  8  (4) )  themselves  pay  the  duty, 
they  would  be  entitled  to  the  like  charge  under 
section  9  (6),  and  could  recover  it  by  virtue  of  that 
charge,  and  would  thus  not  bear  the  duty  them- 
selves. 

But  Mr.  Cartmell,  who  appears  for  the  residuary 
legatees,  to  whom  and  to  whose  intimate  knowledge 
of  this  difficult  Act  I  am  indebted  for  a  most  valuable 
argi^nent,  contends  that  the  pecuniary  legatees  of 
tiie  £9,000  are,  within  section  14  (1),  *<  persons 
entitled  to  a  sum  charged"  on  the  property.  It  is 
thus  necessary  to  determine  what,  upon  the  true 
construction  of  section  14  (1),  is  "a  person  entitled 
to  a  sum  diareed."  In  my  opinion,  that  person  is  a 
person  not  induded  within  the  class  of  persons  who, 
under  section  8  (4),  are  accountable  for  the  duty.  I 
arrive  at  this  conclusion  upon  the  following  grounds : 
First,df  that  person  be  so  included,  then  section  14  (1) 
gives  to  every  member  of  the  class  accountable  under 
lection  8  (4),  except  that  person,  a  right  to  sue  him, 
and  gives  him  no  similar  right  to  sue  any  other 
memMr  of  that  class — a  construction  which,  in  the 
absence  of  good  reason  to  the  contrary,  seems  highly 
improbable.  Secondly,  in  section  14  (1)  the  person 
authorized,  and  required  to  pay  the  estate  duty  is,  I 
think,  mentioned  by  way  of  contrast  to  the  person 
entitled  to  the  sum  charged.  Thirdly,  if  the  person 
entitled  to  the  sum  charged  is  a  member  of  the  class 
accountable  under  section  8  (4),  the  following  result 
ensues — namely,  (a)  if  he  paysthe duty,  thenundersec- 
tion  9  ^6}  he  will  beentitled  to  a  oharffe  and  can  recover 
as  agauist  the  property  all  that  he  has  paid,  and  he 
in  iSat  case  will  bear  nothing,  for  section  14  (1)  does 
not  enable  a  person  who  has  not  paid  (which 
in  this  case  would  indude  all  the  other  members 
of  the  dass  accountable)  to  recover  against  htm; 
whereas  (&)  if  another  member  of  the  dass  account- 
able pays  ihe  duty,  then  the  person  entitled  to  the 
sum  charged  can  be  rendered  liable  to  pay  his  pro- 
portion, tor  under  section  14  (1)  the  person  who  has 
piid  can  sue  him.  It  is  impossible  to  adopt  a  con- 
struction which  would  lead  to  so  inongruous  a 
result.  And,  fourthly,'  if  the  construction  be  adopted 
that  the  person  entitled  to  the  sam  obarged  is  not, 
within  section  8  f4),  a  person  accountable,  then  the 
whole  matter  falls  into  order.  For,  bdng  excluded 
from  section  8  (4),  he  pays  nothing  to  the  revenue, 
and  the  person  liable  to  the  revenue  can  recover 
under  section  14  (1)  tiie  projper  sum  from  him. 

Section  14  (1),  in  my  opimon,  contemplates  the  case 
of  persons  who  dther  are  entitled  to  such  a  charge  as, 
under  section  7  (1)  (a),  is  brought  into  account  for 
the  purpose  of  estimating  the  duty  (s%y,  a  charge 
made  by  the  testator  in  his  lifetime  in  favour  of  the 
trustees  of  his  daughter's  marriage  settlement)  or 
persons  who  under  the  testator's  disposition  become 
entitled  to  capital  sums,  say  to  portions,  or  to 
annuities,  say,  rent-charges  or  annuities  charged 
upon  the  testator's  property.  If  the  case  of  such 
persons  be  considered,  I  think  it  will  be  found  that 
the  construction  at  which  I  arrive  works  consistentiy 


so  as  to  throw  upon  such  persons  the  proper  portion 
of  the  duty  which  they  ought  to  bear. 

I  am  therefore  of  opinion  that  the  ''person 
entitled  to  a  sum  chsrged"  under  section  14  (1)  is 
in  this  Act  exdnded  from  the  class  of  persons  wl&o  in 
section  8  (4)  are  spoken  of  as  being  persons  to  whom 
property  passes  for  a  benefidal  interest  in  possession. 

It  remains  to  deterniine  what  up  m  ttie  ahove 
principles  is  the  character  borne  by  the  £9,090 
legades  in  the  present  case.  If  A.  bequeaths  £100  to 
B.  and  his  residue  to  C,  it  is  impossik>le,  I  think,  to 
fay,  or  at  any  rate  to  say  for  the  purposes  of  this  Ac^ 
that  B.  is  a  person  entiued  to  a  churge.  B.  takes  a 
fixed  sum  and  0.  tskes  what  remains,  but  B.  does  not 
take  by  way  of  charge.  B,  is,  I  think,  in  that  case  a 
person  who,  within  section  8  (4),  takes  a  beneficial 
mterest  in  possession.  Next,  suppose  that  A.  dies 
bafore    the    Finance    Act,    having   bequeathed    hs 

Sroperty  to  X.  for  life,  and  having  given  upon  the 
eath  of  X.  £100  to  B.  and  the  residue  to  C.  Upon 
the  death  of  X.,  it  seems  to  me  that  B.  takes  a 
benefidal  interest  in  possession  just  as  in  the  former 
case  he  took  such  an  interest  upon  the  death  of  A. 
The  £9,000  legatees  in  this  case,  in  my  judgment, 
take  beneficially  in  possession  under  section  8  (4), 
and  are  not  persons  entitled  to  a  charge  within 
section  14  (1). 

Mr.  Oartmell,  however,  refers  to  the  decision  of 
North,  J.,  in  In  re  Countess  of  Orford.  That  case  is, 
I  think,  distinguishable.  At  [1896]  1  Oh.  263  the 
learned  judge,  after  referring  to.  the  dedsion  of 
Stirling,  J.,  in  In  re  Bourne,  41  W.  B.  70,  [1893] 
1  Oh,  188,  and  pointing  out  that  that  was  h 
dedsion  in  respect  to  the  estate  of  a  testator  who  was 
dealing  with  his  own  estete,  goes  on  to  say,  "  But 
the  present  case  is  qni<;e  differeut.  It  is  not  a  case  of 
dealing  with  a  testator's  own  estete."  The  dis- 
position with  which  North,  J.,  had  to  deal  was  a 
disposition  by  way  of  exerdse  of  a  power.  The  case 
before  me  is  a  case  of  dealing  with  tbe  testetor's  own 

For  these  reasons  I  think  that  the  £223  14s.  is  not 
to  be  borne  by  the  pecuniary  legatees  of  the  £9,000. 
They  are  entitied  to  receive  payment  of  th«ir  legades 
(the  fund  after  payment  of  tiie  estete  duty  bdng 
snffident  for  the  purpose),  less,  of  ooorse,  the  legacy 
duty. 

The  redduary  legatees  appealed. 

J.  AiMten-Gartmell,  for  the  redduary  legatees. 

W.  Baker,  for  the  pecuniary  legatees. 

The  followins:  additional  cases  were  referred  to: 
In  re  Maryon  Wilson,  48  W.  E.  338,  [1900]  1  Oh.  565  ; 
In  re  Meyri<k,  Meyrick  v.  Hargreaves,  45  W.  B.  120, 
[1897]  1  Oh.  99  ;  In  re  Shaw,  Tuckett  v.  Shaw,  43 
W.  E.  315,  [1895]  1  Oh.  343 ;  In  re  Croft,  40  W.  E. 
425,  [1892]  1  Oh.  652 ;  Moore  v.  Dixon,  29  W.  E.  12. 
15  Oh.  D.  566;  TroUope  v.  Boutledge,  1  De  G.  J.  & 
8m.  662;  Gray  v.  GVay.  44  W.  E.  406,  [1896]  I  Oh, 
620 ;  In  re  Bourne,  41  W.  E.  70,  [1893J  1  Oil.  188 ; 
Robertson  v.  Broadbent,  32.  W.  E.  205.  8  A  0.  812; 
and  Bothamley  v.  Sherson,  23  W.  E.  848,  20  Eq.  304. 

Cur.  adv,  vult. 

May  5.— Vaughaw  William8,L.  J.— I  take  the  facts 
as  stoted  in  the  judgment  of  Buckley^  J.,  and  I  agree 
with  him  as  to  tne  question  which  we  have  to  propose 
to  oorsdves  —  which  is,  whether  the  pecuniary 
legatees  ought  to  bear  the  £223  148.,  or  whether  that 
amount  ought  to  be  thrown  upon  the  annuity  fund, 
or  the  portion  of  it  representing  the  real  estete.  so 
that  the  residuary  legatees  and  not  the  pecuniary 
legatees  shall  bear  it.  It  is  to  be  recollected  that  the 
property,  in  respect  of  which  the  question  of  the 
incidence  of  estate  duty  arises  in  this  Qase,  is  property 
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of  which  the  deoeased  was  not  oompetent  to  dupose, 
and  that  in  respect  of  such  property  the  scheme  of  the 
Aot  is  to  tax,  not  the  interest  which  ceased  with  the 
death,  bat  the  property  ont  of  which  the  interest  was 
enjoyed.  Section  8  of  the  Finance  Act  provides  for 
the  collection  of  estate  duty,  and  sub-section  4  of  that 
section  provides  fiT  cases  in  which  property  passes  on 
the  death  of  the  deceased,  and  his  executor  is  not 
accountable  for  the  estate  duty  in  respect  of  that 
property.  Now,  that  is  admittedly  the  present  case. 
In  such  a  cmc  it  is  provided  that  "  every  person  to 
whom  any  property  so  pastes  for  any  beuefloial 
interest  in  possession,  and  also,  to  the  extent  of 
the  property  actually  received  or  disposed  of  by 
bioD,  every  trustee,  guardian,  committee,  or  other 
person  in  whom  any  interest  in  the  property  so 
passing,  or  the  mansgement  thereof  is  at  any 
time  vested,  and  every  person  in  whom  the  same 
U  vested  in  possessiou,  by  alienation  or  other 
derivative  title,  shall  be  accountable  for  the  estate  duty 
on  the  property."  In  my  judgment  each  of  the 
peonoiary  legatees,  and  also  the  residuary  legatees,  all 
took  upon  the  death  of  the  tottator  a  portion  of  the 
property  for  which  his  executor  was  not  accountable, 
for  ift  beneficial  interest  in  possession,  and  as  such 
became  accountable  for  the  duty,  and  therefore  debtors 
to  the  Grown  for  the  duty.  In  the  present  case  I  do 
not  think  it  is  necessary  to  decide  whether  each  person 
taking  a  beneficial  interest  in  possession  became 
accountable  for  the  dutv  on  the  whole  £9,000,  or  only 
to  the  extent  of  his  beneficial  interest,  hot  I  am 
indioed  to  thick  only  to  the  extent  of  his  beuefioial 
ioterest.  By  section  9,  sub-section  5,  aoy  *' person 
authorized,  or  required  to  pay  the  estate  duty  in 
respect  of  aijy  property  shall,  for  the  purpose  of  pay- 
ing the  duly  or  raisiog  the  amount  of  the  duty  when 
already  paid,  have  power"  to  raiie  the  amount  by 
sale  or  mortgage  of  the  property.  This  sub-sectioa 
applies  to  all  property  passing,  whether  *'  free  pro- 
perty" of  the  testator  or  not.  Sub-section  6  of 
section  9  provides  that  "  a  person  havicg  a  limited 
ioterest  in  any  property  who  payi  the  estate  duty  in 
respect  of  that  property  shall  be  entitled  to  the  like 
i^harge,  as  if  the  estate  duty  in  respect  of  that  pro- 
perty had  been  raised  by  means  of  a  mortgage  to  him." 
I  agree  with  Buckley,  J.,  that  sub-section  6  would 
give  this  charge  to  any  person  accountable  under 
seccjou  8  (4).  It  was  argued  before  Buckley,  J.,  that 
section  14  (1)  would  enable  a  person  aocouutable  under 
section  8  (4)  to  recover  an  amount  equal  to  the  proper 
rateable  part  of  the  estate  duty  from  persons  to 
whom  property  passes  for  any  beneficial  interest  in 
possession  within  the  meaning  of  section  8  (4),  as 
being  persons  entitled  to  a  charge  on  such  property. 
I  suppose  the  argument  was  meant  to  apply  to  a  case 
iu  which  the  person  authorized  or  required  to  pay  the 
estate  duty  had  {.aid  that  doty  on  the  whole  sum  out 
of  which  the  interests  in  possession  passed  on  the 
death  of  the  deceased.  I  doubt,  howerer,  whether, 
even  in  such  a  cas**,  the  persons  taking  the  interest  in 
possesuon  would  fall  within  the  words  *'the  person 
entitled  to  any  sum  charged  on  such  property." 
I  will  assume  the  negative  for  the  purpose  of  my 
judgment;  but,  notwithstandiog  my  agreement  in 
most  of  the  premises  arrived  at  by  Buckley,  J.,  I 
cannot  agree  in  his  ultimate  conclusion.  It  seems  to 
me  that  Sie  moment  you  find  that  under  section  8  (4) 
every  person  to  whom  property  (other  that  free 
property  of  the  testator)  passes  for  a  beneficial  in- 
terest in  possession  (which  includes  these  pecuniary 
legatees)  is  accountable  for  the  duty,  be  it  on  the 
whole  fond  or  his  porti  ?n  of  the  fund,  and  therefore 
pro  tanto  a  debtor  to  the  Orown,  the  court  ought  in 
the  due  course  of  administration  to  take  the  whole 
duty  out  of  tiiefundy  and  to  deduct  that  dutyrateably 


from  the  legacy  of  each  legatee  and  from  the  residue 
aHke.  If  this  were  not  so,  the  ultimate  incidence 
of  the  estate  duty  on  the  fund  passing  would 
depend  upon  the  accident  of  which  of  the  parties 
accountable  was  in  fact  called  on  to  piy,  or  on 
the  fact  that  no  one  was  called  on  to  pay,  but  that 
payment  was  left  to  be  determined  in  due  course  of 
administration.  It  seems  to  me  that  the  pecuniary 
legatees  cannot  relieve  themselves  of  the  biuden  of  a 
rateable  part  of  this  duty  unless  they  can  »how  that, 
outside  the  Finance  Act,  there  is  something  which 
entitles  them  to  have,  as  against  the  residuary 
legatees,  the  amount  of  their  legacies  free  of  estate 
duty.  Now,  in  the  first  place,  it  seems  to  me  the  whole 
scheme  of  the  Finance  Act,  so  far  as  it  relates  to 
property  passing  on  the  death  of  the  deceased  in 
respect  of  which  his  executor  is  not  responsible  for 
estate  duty  is  to  tax  the  property  itself  so  passing, 
and  to  make  the  estate  duty  a  first  charge.  The 
decision  of  North,  J.,  ia  In  re  Countess  of  Or/ord, 
seems  1 1  me  to  be  a  distinct  authority  on  the  oonstruc- 
tioQ  of  the  Finance  Act,  1894,  that  in  all  cases  where 
the  duty  becomes  payable  for  which  the  executor  is 
not  made  accountable  by  section  6  (1)  the  duty  must 
be  paid  ultimately  by  the  persons  beneficially  entitled 
in  proportion  to  Uieir  ihares,  and  it  follows  that  the 
duty  cannot  bd  thrown  wholly  on  the  residue.  North, 
J.,  although  he  thousht  section  14  supported  the 
conclusion  he  was  arriving  at,  nevertheless  arrived 
at  his  judgment  independently  of  section  14, 
and,  I  think,  independently  of  the  fact  that  in  that 
case  the  funds  were  settled  upon  trust  to  invest  in 
land.  It  was  argued  that  the  residuary  legatees  ought 
to  bear  the  estate  duty  in  this  case  by  reason  of  the 
rule  as  between  specific  and  residuary  legatees  laid 
down  by  Lord  Selbome  in  BoherUon  y.  Broadbent,  8 
App.  Cas.  812,  and  BothamUy  v.  Sherson,  20  Bq  804. 
and  it  was  said  also  that  the  estate  duty  wss 
auttlogous  to  probate  duty,  and  ihat  the  u^iimst'e 
incidence  of  this  estate  duty  ought  to  be  determined 
as  if  it  were  probate  duty,  and  the  case  of  In  re 
Bourne,  and  the  judgment  of  Stirling,  J.,  were  dted 
iu  supp  rt  of  this  contention.  But  I  do  not  think 
that  the  observations  of  Stirling,  J.,  are  applicable 
to  the  present  case,  for  it  seems  to  me  that  estate 
duty  in  a  case  in  which  property  passes  on  the  death 
of  the  deceased,  and  his  executor  is  not  accountable 
for  estate  duty,  is  not  analogous  to  probate  duty,  but 
rather  to  luccession  duty.  Moreover,  whatever  may 
be  the  analogy,  it  seems  to  me  that  the  scheme  of 
the  Finance  Aci  in  cases  iu  which  the  "  executor  as 
such"  is  not  accountable  for  estate  duty,  and  in 
particular  the  terms  of  section  8  (4),  making  the 

gerson  to  whom  such  property  passes  for  a  '*  oene- 
cial  interest  in  possession"  accountable,  exclude  the 
analogy  of  probate  duty,  aiid  also  any  rule  which 
governs  the  incidence  of  charges  and  costs  between 
spedfic  legatees  and  residuary  legatees  inter  ee. 

BoMEB,  L.J.— I  also  think  that  the  appeal  must 
succeed.  I  quite  asree  that  the  onus  is  on  the 
appellants  to  show  uiat  under  the  Finance  Aot  of 
1894  a  rateable  part  of  the  estate  duty  is  ca%t  upon 
the  pecuniary  legacies  payable  out  of  the  proceeds  of 
sale  of  the  realty.  If  the  Act  contained  no  provision 
to  that  effiBCt,  then  the  appellants,  being  onl?  entitled 
to  tke  residue  of  the  proceeds,  could  not  throw  any 
part  of  the  duty  on  the  pecuniary  legatees.  On  the 
other  hand,  if  the  Act  does  cast  on  the  pecuniary 
legatees  a  proportionate  part  of  the  duty,  there  is 
nothing  w&ch  would  justify  the  court  in  holding 
that,  as  between  the  residuary  and  pecuniary  legatees, 
the  former  must  indemnify  thn  latter  agaiusC  that 
proportionate  part.  I  think  that  in  cases  like  the 
present  the  Act  does  cavt  a  rateable  part  of  the  dut^ 
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on  the  peouDiary  legatees.  Seotion  8,  sub-seotiion  4, 
applies.  In  my  opinion  the  peooniary  leffaoies  are 
<*  property"  which  passed  on  the  deam  of  the 
annuitant  to  the  legatees  for  a  "  beneficial  interest  in 
possession."  And  in  this  case  the  interest  in  possession 
IS  an  absolute  interest  In  my  Tiew  the  word 
'^property,"  which  is  used  in  different  parts  of  this 
sub-iection,  does  not  in  every  part  mean  of  necessity 
exactly  the  same  property.  I  think  the  section  has 
been  expressly  framed  so  as  to  make  it  elastic.  For 
example,  the  words  "  any  property  "  do  not  mean  of 
necessity  the  whole  of  the  property  which  panes  on 
the  death  within  the  meaning  cf  the  phr<ise  that 
opens  the  sab-section.  In  the  present  case  I  think 
the  peonniary  legacies  come  within  the  words  **  any 
property,"  and,  that  being  so,  I  think  that  under 
seotion  9  (1)  the  duty  assessable  as  against  these 
legacies  became  a  first  charge  on  the  legacies  as 
against  the  legatees.  And,  as  above  observed, 
I  find  nothing  in  the  Act  or  the  will  which 
would  justify  the  court  in  freeing  the  pecuniary 
legatees  from  this  charge  by  making  the  residuary 
legatees  idemnify  them  from  it  In  this  view 
it  becomes  unnecessary  for  me  to  consider  the  effect  of 
section  14  (1)  of  the  Ajot.  I  may  add  that  in  my  Tiew, 
inasmuch  as  the  pecuniary  legatees  became  absolutely 
entitied  to  the  legacies,  they  could  under  section  8  (4) 
be  made  liable  by  the  Grown  to  pay,  not  all  the  duty 
on  the  whole  proceeds  of  the  realty,  but  only  the  duty 
chargeable  as  against  the  pecuniary  legacies.  On  the 
other  hand,  though  it  is  not  necessary  forme  to  deter- 
mhoe  the  point,  I  incHne  to  the  yiew  that  not  only  the 
trustees  of  the  whole  fund,  but  also  the  beneficiaries 
who  became  entitled  to  the  residue,  could  at  the 
instance  of  the  Orown  have  been  made  to  pay  the 
whole  duty  on  the  fand.  But  in  that  event  there 
would  have  been,  under  the  general  law  applicable  to 
such  cases,  a  right  of  adjustment  and  recoupment  as 
between  the  residuary  and  pecuniary  legatees  by 
treating  the  whole  duty  as  rateably  payable  by  the 
residuary  and  pecuniary  legatees.  And,  moreover 
fthough,  as  above  stated,  it  is  not  neceisary  for  me  to 
determine  the  point),  I  may  add  that  section  9  (6) 
appears  to  me  to  dJlow  the  residuary  legatees, 
pa^rinff  the  whole  duty  (they  having  ooly  a 
limited  interest  in  the  fund  regarded  as  a  whole},  to 
recoup  themselves  as  to  the  part  assessable  against 
the  pecuniary  legatees  by  obtaining  a  charge  which 
would  rateably  embrace  the  interest  o!  the  peoaniary 
legatees  in  the  fund. 

Oozbbs-Habdy,  L.  J. — In  my  opinion  the  judgment 
of  Buckley,  J.,  cannot  be  supported.  It  seems  plaUi 
that  the  annuity  fund  was  property  passing  on  the 
death  of  the  annuitant  within  the  meaning  of  the 
Finance  Act,  and  in  so  far  as  the  annuity  fund  arose 
from  the  proceeds  of  sale  of  real  property  it  was 
property  in  respect  of  which  estate  duty  became  pay- 
able, notwithstanding  seotion  21  (1).  The  estate  duty 
has  been  paid  by  the  trustees,  and  the  question  is 
simply  whether  the  legatees  of  the  £9,000  are  bound 
to  contribute  their  rateable  proportion  of  the  estate 
duty,  or  whether  the  whole  must  be  borne  by  the 
persons  entitled  to  the  residue  of  the  fund.  Before 
Buckley,  J.,  the  argument  for  the  residuary  legatees 
seems  to  have  been  rested  mainly  on  seotion  14,  sub- 
section 1,  the  legacies  beiog  treated  as  charged  upon 
the  fund,  belonging  to  the  residuary  legatees,  and 
the  legatees  bemg,  therefore,  boimd  to  rn>ay.  I 
doubt  whether  this  contention  was  well  founded,  but 
it  is  not  in  my  view  necessary  to  decide  tl^,  for  I 
prefer  to  base  my  judgment  upon  section  8,  sub- 
section 4.  I  think  the  legacies  must  be  resarded  sn 
property  which  passed  to  the  legatees  for  a  beneficial 
mtorest  in  possession    on  death  of   the  annuitant- 


If  fo,  the  legatees  were  accountable  to  the  Grown 
for  tiie  estate  duty.  It  is  true  that  the  Otovn, 
having  the  right  to  demand  the  duty  from  other 
persons — ^namely,  the  trustees — ^haye  not  prooeeded 
against  the  legatees,  but  that,  I  think,  can  make  no 
difference.  It  is  an  old  and  well-estabUshed  princqile 
of  equity  that  when  several  persons  are  liable  in 
respect  of  one  and  the  same  obligation  the  rights  of 
the  parties  inter  se  are  not  affected  by  the  droam- 
stance  that  one  of  those  persons  has  beoi  called  upon 
to  discharge  and  has  discharged  the  obligation.  This 
right  of  ccmtribution  must,  I  think,  prevail  here,  and 
although  the  money  has  been  found  out  ci  the  entire 
fund,  it  ought  to  be  contributed  rateably  according  to 
the  beneficial  interests  in  the  fund,  or.  in  other 
words,  the  lep^atees  must  bear  their  rateable  propor- 
tion. This  is,  I  think,  exaotiy  the  sort  of  caee 
coatemplated  by  section  14,  sub-section  1.  Toe  only 
other  question  is  whether  there  is  anything  in  the 
language  of  the  will  sufficient  to  exempt  the  legateea 
from  this  liaHUty  to  contribute.  I  caa  find  nothing 
in  the  use  of  the  word  *'  legaoy  "  to  justify  this  oon- 
dusion.  The  charge  created  by  the  Finance  Act 
under  section  9,  sub-section  1,  was,  of  course,  not  in 
contemplation  by  the  testator,  who  died  many  years 
before  the  Finance  Act.  It  is  a  fresh  burden,  and  it 
must  be  borne  rateably  according  to  the  beneficial 
interest  of  the  parties  in  the  fund. 

Solicitors,  JameSt  MeHor,  <b  Coleman,  for  Learoyd  A 
Co.,  Halifax;  Williameon,  Hill,  <k  Co.,  for  England 
&  Co.,  Halifax. 


From  Ohan.  Div.  i 

(Collins,  M.B.,  and  Bomer  and  |  Feb  26. 

Oozens-BDardy,  L.JJ.)  j 

QuiOKB  V,  Obatuas  (a.) 

Easement  —  Light  —  Implied  grant  —  Derogation  from 
grant — Title  of  grantor  to  adjacent  land — Leoieholdt 
— Building  agreement — Conveyancing  Act,  1881  (44  db 
45  Vict,  c  41).  8.  6  (2)  (4)  (6). 

A  buildtr  entered  into  an  agreement  under  which  he 
was  to  he  at  liberty  to  enter  upon  certain  plots  of  land  for 
the  purpose  of  building  Tiousea  thereon.  On  the  comple- 
tion of  each  house  a  lease  of  the  premises  tvas  to  be 
granted  him,  btU  nothing  in  the  agreement  was  to  operate 
as  a  demise  of  any  part  of  the  land.  A  house  uhu  buiU 
and  a  lease  duly  granted  to  tJie  builder,  who  assigned  it  to 
the  plaintiffs.  The  builder  subsequmUy  erected,  under 
the  terms  of  the  agreement,  another  house  on  an  adjoining 
plot  of  land  which  interfered  with  the  ligJits  of  the  plain- 
tiffs* house. 

Held,  that,  as  tJie  builder  had  no  such  interest  in  the 
adjacent  land  as  would  have  enabled  him  at  the  time  of 
the  assignment  to  the  plaintiffs  to  grant  them  an  easement 
of  light  over  it,  no  action  could  be  maintained  by  the 
plaintiffs  against  him  on  the  ground  of  derogation  from 
the  grant  of  light  implied  in  the  assignment  to  them, 

Tliis  was  an  appeal  from  a  decision  of  Eekewioh,  J. 

By  an  agreement  dated  the  29  th  of  August,  1899,  the 
Bcdesiastical  Commissioners  for  Bogland  granted  to 
W.  G.  ChapmaO,  a  builder,  the  right  to  enter  upon  a 
certain  piece  of  land  of  about  two  acres  situate  on  the 
north-west  side  of  Stamford  Brook-road,  in  the  parish 
of  Hammersmith,  in  the  county  of  Middlesex,  *' for  the 
purpose  of  carrying  out  the  several  works  tberetnatter 
agreed  to  be  done  by  him,  but  for  no  other  purpose 
whatsoever,"     amongst    which    purposes   was   the 

(a.)  Beported  by  J.  L  STmuirG,  Esq.,  Barrister- 
at-Law. 
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ereotioQ  of  priy*te  dwelling-houses  in  acoordanoe 
with  designs  to  be  sabmitted  to  the  oommissicnen, 
and  witbin  the  times  and  in  the  manner  therein  set 
ont  And  the  oommissioners  agreed,  at  the  cost  and 
request  of  a  grantee,  when  and  as  any  one  or  more 
of  the  dwellixig-'honses  shonld  be  erected  and  com- 
pleted, to  demise  snch  dweUing.house  to  the  grantee 
or  to  snch  nerson  as  he  should  direct,  each  lease  to  be 
in  a  speoined  form.  And  the  grantee  agreed  until 
leases  had  been  granted  of  all  the  land  to  pay  to  the 
'oommissioners  by  way  of  rent  for  the  land  during  the 
tenn  of  ninety-nine  years  the  sum  therein  set  out, 
deducting  thmfrom  a  proportion  as  the  leases  were 
granted,,  and  also  to  pay  all  rates,  taxes,  and  out- 
goings to  be  imposed  on  the  premises,  and  to  perform 
all  covenants  and  agreements  agreed  to  be  inserted  in 
the  leaies  in  like  manner  as  he  would  be  bound  to  do 
if  such  leases  had  been  actually  granted  to  him  so  far 
as  the  nature  of  the  case  would  permit 

It  was  also  further  provided  that  nothing  therein 
contained  should  be  deemed  to  operate  as  an  actual 
demise  to  the  grantee  of  the  lands  or  any  part  thereof, 
or  to  create  as  betwreen  the  grantee  and  me  oommis- 
sioners the  relationship  of  tenant  and  landlord. 

In  accordance  with  this  agreement  Chapman  built 
a  house,  No.  28,  Stamford  Brook-road,  and  on  the 
28th  of  March,  1901,  the  Eodesiasticd  Commissioners 
granted  to  Chapman  a  lease  of  the  house  (in  Uie 
form  specified  in  the  agreement)  for  a  term  of  ninety- 
seven  and  arhalf  jearsfirom  the  25th  of  March,  1901,  at 
the  rent  and  subject  to  the  conditions  therein  set  out, 
and  (inter  alia)  subject  to  the  following :  "  The  lessors 
(their  successors  and  assigns)  shall  at  all  times  have 
power,  without  obtaining  any  consent  from  or  making 
compensation  to  the  lessee  (his  executors,  adminis- 
trators, and  assigns),  to  deal  as  the  said  lessors  may 
think  fit  with  any  of  the  lands  and  premises  adjoin- 
ing or  opposite  or  near  to  the  herecutaments  hereby 
demised,  and  to  erect  or  suffer  to  be  erected  on  such 
adjoininfr,  opposite,  or  neighbouring  lands  or  premises 
any  buildiiu;s  whatsoever,  whether  such  buildings 
shall  or  ahalTnot  affect  or  diminish  the  light  or  air 
which  may  now  or  at  any  time  during  the  said  term 
hereby  granted  be  enjoyed  by  the  said  lessee  or  other 
the  lessees,  tenants,  or  occupiers  of  the  heredita- 
ments hereby  demised  or  any  part  thereof." 

This  lease  was  registered  by  Chapman  under  the 
profisions  of  the  Land  Transfer  Acts,  1875  and  1897, 
with  possessory  title,  and  on  the  2nd  of  August, 
1901,  was  transferred  by  him  acoordinff  to  the  pro- 
visions of  the  said  Acts  to  J.  K.  Quidce  and  W.  S. 
Barnes  for  the  residue  of  the  term,  for  the  sum  of 
£650. 

Atthis  date  plans  had  been  settled,  and  Chapmanhad 
commenced  to  build  a  house,  subsequenti^  known  as 
No.  30,  Stamford  Brook-road,  on  land  adjoining  No. 
28  under  the  provisions  of  the  agreement  of  the  29th 
of  Auffust,  1899,  but  no  lease  of  it  had  then  been 
granted  by  the  commissioners,  nor  was  Chapman  then 
entitled  to  demand  one. 

When  Quioke  and  Barnes  took  their  assignment 
this  building  did  not  inteif  ere  with  the  access  of  light 
to  No.  28,  but  they  were  then  aware  that  a  house 
was  to  be  erected  at  No.  30  larger  and  more  expensive 
than  other  houses  in  the  road.  They  did  not,  how- 
ever, know  its  exact  position,  nor  in  what  manner, 
if  at  all,  it  would  interfere  with  their  lights. 

This  house,  when  erected,  interfered  with  the  lights 
of  No.  28,  in  consequence  whereof  Messrs.  J.  N. 
QuickC  and  W.  S.  Barnes  brought  this  action  against 
Qbapman,  alleging  that  in  obstructing  the  access  of 
light  to  No.  28  Chapman  was  derogatinp^  from  Ids 
own  |;rant  to  them,  and  claiming  an  injunction  to 
reetram  him  from  iirterfering  ifi|h  the  access  of  light 
to  their  windows  and  damages. 


The  plaintiffs'  house  was  at  present  in  the  occupation 
of  a  Mrs.  Worsley. 

Kekewich,  J.,  held  that  Chapman's  act  was 
obnoxious  to  the  maxim  that  a  man  shall  not  derogate 
from  his  own  grant,  and  that  the  plaintifili  were 
entitled  to  compensation  in  damages. 

Chapman  appealed. 

P.  0.  Lawrence,  K»C*,  and  B.  J.  ParJcert  for  the 
appellant. 

Warrington,  K.O.,  and  MitcMl^  for  the  respondent. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument :  Booth  v.  Aloock,  21 W.  B.  743.  L.  B. 
8  Ch.  App.  663 ;  BeddinffUm  v.  Atlee,  35  W.  B.  799,  35 
Ch.  D.  317 ;  Pollard  v.  Oare,  [1901]  1  Ch.  834,  49 
W.  B.  Dig.  54 ;  Birmingham  Banking  Co.  v.  Boae,  36 
W.  B.  914,  38  Ch.  D,  295  ;  Godwin  v.  Schweppea,  50 
W.  B.  409.  [1902]  1  Ch.  926 ;  Broonffidd  v.  WUliama, 
45  W,  B.  469,  [1897]  1  Ch.  602;  Day  v.  Singltton,  48 
W.  B.  18,  [1899]  2  Ch.  320. 

CoLLisrs,  M.B. — ^This  is  an  appeal  from  Kekewioh, 
J.,  in  a  case  where  the  plaintiff  claims  against  the 
defendant  that  the  plaintiff  is  entitled  by  virtue  of  an 
implied  grant,  to  light  coming  into  certain  windows 
upon  a  house  which  he  acquired  from  the  defendant, 
and  he  oomplains  that  the  defendant  has  obstructed 
those  lights.  It  is  admitted  here  that  the  grant  of 
lights  is  one  to  be  imj[ilied  out  of  the  circumstances — 
that  is  to  sav,  there  is  no  express  grant  of  light  for 
any  particular  time  made  by  the  defendant  to  the 
plaintiff-^-and  that  any  implication  that  there  is  has 
to  be  got  out  of  the  terms  of  the  grant  itself 
into  which  are  read  the  terms  of  the  Conveyancing  Act, 
1881.  Hie  nrovisions  of  the  Conveyancing  Act  have 
been  the  subject  of  consideration  in  several  cases, 
and  the  result  of  them  all,  I  think,  is  stated  very 
well  in  the  judgment  of  Joyce,  J.,  in  Godwin  v. 
Schweppes.  [H'S  lorddiip  read  the  judgment  from 
'<  There  are  no  express  words  in  any  of  the  deeds  " 
to  the  words  '*had  then  the  power  to  ^nt."] 
Now  it  is  said  here  that  there  ia  an  implied 
p^ant  of  light.  In  order  to  found  that  implication 
it  is  not  sufficient  to  show  that  the  grantee  got 
from  the  grantor  a  house  with  windows;  he  has 
made  no  way  at  all  towards  founding  the  implica- 
tion by  proof  of  that  fact,  because  the  implica- 
tion whi<m  it  is  desired  to  let  up  is  an  implication 
that  the  grantor  has  granted  a  riffht  of  access  of 
light  over  land  of  his  own  on  to  the  land  granted, 
and  unless  he  is  in  a  position  to  grant  the  psssage 
of  light  over  land  of  his  own,  there  can  be  no 
implication  at  all.  If  the  land  adjoining  the 
obstructed  window  does  not  belong  to  tiie  grantor, 
the  grantee  does  not  found  any  basis  for  an  implica- 
tion of  grant  pasting  from  the  grantor.  Therefore 
the  solution  of  this  case  really  lies  in  a  true 
appreciation  of  what  the  basis  of  an  implication  of 
a  grant  of  light  is.  As  I  have  said,  it  must  rest 
upon  the  facts  ascertained  as  to  what  is  the 
interest  of  the  grantor  in  land,  out  of  which 
interest  he  is  supposed  to  make  this  grant  of  ^  an 
easement,  constituting  his  land  the  servient 
tenement.  Has  the  plaintiff  who  complains 
here  (and  the  onus  is  upon  him,  I  think)  shown 
that  the  person  who  he  says  has  granted  him  this 
easement  was  himself  in  a  position  to  grant  it  ?  What 
he  does  show  is  this,  that  the  defendant  here  is  the 
person  who  by  an  agreement  with  the  Ecclesiastical 
Commissioners  has  a  right  to  enter  upon  a  certain 
tract  of  kmd  which  belongs  to  them,  and  which  they 
have  laid  out  for  the  purposes  of  a  building  scheme, 
and  he  undertakes  an  obligation  to  cover  that  land 
with  houses  upon  certain  plots  laid  out  by  them, 
according  to  plans  to  be  approved  by  them   and 
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acoording  to  dimensions,  the  TnaxiimiTn  and  miaimam 
limits  of  whioh  are  fixed  for  him  by  the  terms  of  bis 
bargain ;  and  it  is  farther  provided  that  unless  and 
untn  he  has  conformed  to  aU  the  conditions  impoeed 
by  them  as  to  tiie  bnilding  of  the  booses  and  the 
production  of  plans  and  the  approval  by  the  com- 
missioners— unless  and  until  he  has  completed  in 
each  case  a  house  upon  the  particular  plot^he  is  not 
entitled  to  and  does  not  acquire  any  interest  iu  the 
land — that  is  to  say,  he  does  not  become  a  tenant. 
Then  and  then  only  is  he  entitled  to  take  a  lease — 
either  througK  himself  or  his  nominee.  That  is  the 
whole  extent  of  his  interest  in  the  limd  adjoining  that 
on  which  the  house  of  the  plaintiff  is  built. 

The  defendant  had  completed  the  house  now  in  the 
plaintiff's  occupation  and  he  had  taken  a  lease  of  it  in 
accordance  with  the  printed  form  imposed  upon  him. 
He  had  taken  tiie  lease  in  his  own  name  and  from 
him  the  plaintiff  bought  that  house. 

Now  where  are  we  to  get  the  foundation  for  an 
implication  of  a  grant  of  light  from  the  defendant 
to  the  plaintiff  on  the  sale  of  this  house?  His 
interest  in  the  adjoining  land,  as  I  have  pointed 
out,  was  only  that  which  he  had  under  his 
agreement  with  the  Ecclesiastical  Commissioners, 
and  unless  that  agreement  enabled  him  to  grant  a 
passage  of  Ught  and  put  him  into  a  position  to  make 
that  land  servient  to  the  extent  of  light  passing  over 
it,  there  could  be  no  grant  and  no  impUoation  of 
it. 

When  you  criticize  the  defendant's  position  in  regard 
to  this  adjoining  land,  it  seems  to  me  quite  obvious  that 
he  could  not,  if  he  would,  have  granted  aright  to  the 
passage  of  light  over  this  land.  He  himself  had  at 
most  a  sort  of  Uoence  coupled  with  an  interest  in  the 
land,  whioh  could  not  ripen  into  ownership  until  he 
had  actually  completed  the  bmlding  upon  the  land. 
In  other  words,  he  was  not  in  a  position  to  acquire  a 
sufficient  interest  in  the  adjoining  land  to  enable  him 
to  grant  any  right  over  it  until  he  had,  under  the 
terms  of  his  bargain  with  the  Ecclesiastical  Com- 
missioneiB,  hitnsdf  created  an  obstraction  to  the 
passage  of  light  (I  do  not  measure  the  amount 
of  the  obstruction  at  present)  on  the  adjoining  land, 
as  he  was  bound  to  build  houses,  in  this  particular 
case,  opposite  the  windows  as  to  which  the 
complaint  is  made.  The  agreement  between  him 
and  the  Ecclesiastical  Commissioners  did  give  him  a 
certain  margin  of  choice— that  is  to  say,  it  rested  with 
him  to  set  the  plans  before  the  oommissionerB ;  but  he 
was  hampered  there  by  certain  conditions.  Bat 
within  those  conditions  I  suppose  he  had  a  discretion 
as  to  the  exact  dimensions  of  the  house  he  was  going 
to  submit  for  their  appro^.  It  is  contended  that, 
that  being  so,  he  had  come  under  an  obligation 
to   only  submit   with   reference   to   the   adjoining 

Slot  of  land  a  house  that  would  in  tiie  least 
egree  admissible  interfere  with  the  access  of 
light  in  the  plaintiff's  house.  There  is  certainly 
no  contract  imposiog  such  an  obligation  on  the 
defendant,  and  it  can  only  be  got  out  of  the  implica- 
tion arisiDg  from  the  fact  that  the  defendant  had 
sold  a  house  with  windows  in  it  to. the  plaintiff. 
Whein  we  look  b^ck  to  that  implication  to  see  what  is 
the  nature  and  extent  of  it;  we'  can  only  get  at  it  by 
ihtroducing  all  1Ehe  rights  and  obligations  that  ihe 
defendant  had  under  the  agreement  with  reference  to 
the  adjoining  land;  and  the  implication  is  to  be 
measured  in  view  of  all  those  rights  and  obligations, 
and  those  rights  and  obligations  embraoe  the  one 
of  tendering  for  approval  the  plans  of  a  house  to  the 
full  extent  of  that  which  is  here  in  question. 

Therefore,  in  limine,  it  seems  to  me  the  plaintiff's  case 
fails,  because  when  you  examine  the  basis  of  the  founda- 
tion, it  negatives  the  possible  inference  of  a  grant  of 


light  to  any  larger  extant  than  that  compatible  with 
the  enjoyment  and  performance  of  all  the  rights  and 
obligations  contained  in  the  building  scheme.  All 
those  had  to  be  performed.  The  inference  of  implica- 
tion had  to  be  measured  on  the  footing  that  all  tiiose 
were  performed.  Therefore  it  seems  -to  me  that  this 
case  breaks  down  in  its  initial  stage  and  it  is  not 
necessary  to  follow  it  further. 

There  was,  in  my  judgment,  under  the  partioular 
circumstances  of  this  case,  no  implication  whatever, 
of  any  right  to  light  over  the  adjoining  laud — no' 
implication  of  a  grant  made  by  a  person  who  was  in 
a  position  to  make  it,  and  theref  jre,  there  being  no 
right  to  the  access  of  light,  of  course  there  can  be  no 
claim  for  damages  or  injunction  in  respect  of  inter- 
ference with  it. 

In  my  judgment  this  appeal  must  suocesd. 

BoMBR,  LJ. — I  am  of  the  same  opinion.  The 
learned  judge  in  the  court  below  has  decided 
this  case  on  the  view  that  the  defendant  was  in  the 
position  of  a  person  who  had  covenanted  not  to 
build  on  the  adjoining  land.  If  the  defendant  had 
been  in  that  position  the  judgment  of  the  learned 
jadge  no  doubt  could  have  been  supported,  but  as  a 
matter  of  fact  the  defendant  was  not  in  that  position* 
He  had  entered  into  no  such  covenant,  express  or 
implied,  and  indci^d  the  learned  counsel  for  the 
respondent  felt  obliged  before  us  not  to  attempt  to 
base  their  case  on  such  a  grant  as  that.  They  base 
their  case  on  the  doctrine  that  a  grantor  shall  not 
derogate  from  his  own  grant,  and  they  say  that  what 
the  defendant  hu  been  doing  was  a  breach  of  that 
doctrine  so  as  to  make  him  liable  to  the  plaintiff  in 
damages.  The  rules  governing  a  grant  of  light  are  now 
well  settled  so  far  as  they  are  relevant  to  the  case  before 
us.  Even  in  a  case  where  you  do  not  find  the  word 
*' lights"  expressly  mentioned,  since  the  Conveyancing 
Act,  1881,  you  must  treat  each  grant  as  if  the  word 
**  lights  "  had  been  expressly  mentioned.  So  that  in 
that  sense  it  has  always  smoe  the  Act  to  be  taken 
that  there  is  an  express  grant  of  lights.  Bat  that 
will  carry  us  no  farther  so  far  as  concerns  the  ques- 
tion that  we  have  now  to  consider,  for  on  the  face 
of  the  deed  itself  you  cannot  merely  from  the 
use  of  the  word  << lights"  gather  to  what  ex- 
tent that  word  carries  the  grantee.  There  is 
nothing  on  the  face  of  the  deed  itself  which 
would  enable  you  to  say  that  the  word  'Mights*' 
implies  any  rights  over  adjacent  land  not  con- 
veyed. Of  course  the  case  is  far  difiSerent  from 
the  case  where  you  find  tiiat  a  grantor  purports 
expressly  to  grant  a  right  of  way  over  the  adjoin- 
ing land  which  he  m<>ntions.  In  that  case  he  will  be 
bound  by  what  he  has  attempted  to  do  whether  he 
had  a  title  to  that  adjoining  land  or  not,  and  of 
course  it  is  far  different  from  a  case  where  a  grantor 
chooses  to  enter  into  an  express  covenant  purporting 
to  bind  the  adjacent  land,  oy  which  covenant  he  may 
be  bound  whether  at  the  time  of  the  conveyance  he 
has  the  title  to  that  Und  or  not.  But  otherwise  what 
passes  by  the  word  *'  lights"  is  only  a  general  right, 
and  the  extent  of  it  has  to  be  ascertained  by  the  oir- 
cumstiances.  of  the  case  existing  at  the  date  of  the 
grant. 

'Now  there  are  two  things  you  bave  to  inquire  into 
in  order  to  see  whether  there  is  a  grant  to  be  implied 
of  light  over  the  adjacent  land.  You  must  first  in- 
quire into  the  titie  with  regard  to  that  adjacent  land 
to  see  whether  the  grantor  has  such  an  estate  or 
interest  in  tiiiat  adjacent  laud  as  will  support  an 
implied  grant  by  him  of  the  right  of  light  over  that 
land.  You  inquire  into  the  titie  with  that  obieot 
^Qoat  inquiry  is  one  purely  as  to  titie  and  has  nothing 
to  do  with  the  question  whether  the  grantee  did  or 
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did  not  know  at  the  time  of  the  state  of  the  tide.  For 
if  he  did  not  know  at  the  time  of  the  state  of  the  title, 
still  if  he  is  claiming  a  right  over  the  adjacent  land 
he  was  bound  to  take  such  title  as  the  gnntor  had. 
He  is  in  no  better  position  than  he  womd  hare  been 
if  he  had  inquired  into  the  title  of  the  adjaoeot  land. 
Bat  there  is  more  than  that,  in  my  opinion,  which  has 
to  beinqnired  intQ  in  order  to  see  what  passed  by 
implication  by  the  use  of  the  word  "lights.^'  In  my 
opinion  you  are  also  entitled  to  inquire  into  the  sur- 
rounding droumstanoes  which  are  relevant  to  such  a 
question  as  this— the  ciroumstances  affecting  the  two 
pieces  of  land,  thoogh  this  is  not  strictly  a  question  of 
title  and  might  not  appear  on  the  title  at  all  if  inquired 
into.  The  oiroumstances  to  be  relevant  must  m  my 
opinion  have  been  known  to  both  parties ;  but  if 
they  are  known  to  both,  although  not  strictly 
a  question  of  title,  in  my  opinion  those  droum- 
stances  also  have  to  be  coosiaered  in  order  to  see 
whether  there  is  any  implied  grant  of  a  right  of 
light  over  the  adjacent  land  or  not. 
J  Now,  applying  those  principles  to  the  present  case,  it 
is  perfectly  clear  to  my  mind  that  the  plaintiff  here 
has  no  esse.  In  the  first  place,  on  the  mere  question 
of  title  to  the  adjacent  land  being  looked  into,  that 
in  itself  negatives  any  possible  impUcation  of  a  gr^nt 
by  Mr.  Chapman  of  a  right  of  light  over  the  adjaceat 
land ;  and  I  need  not  go  into  the  droumstanoes,  for  to 
my  miod  they  are  perfectly  dear.  But,  further,  I 
should  like  U)  sav  that,  apart  from  the  question  of 
title,  the  other  cfroumstances  which  are  in  evidence 
here,  having  regard  to  the  findings  on  the  question  of 
fact  on  the  part  of  the  learned  judge,  in  my  opinion, 
would  in  themselves  also  be  sufudent  to  negative  the 
implication  of  a  right  of 'light  bdng  granted  over 
the  adjacent  land.  On  both  those  grounds  it  appears 
to  me  that  the  plaintiff  ought  never  to  have  succeeded, 
and  the  appeal  mutt  be  allowed. 

Gozbns-Habdy,  L.  J. — I  am  entirely  of  the  same 
opinion,  and  I  have  very  little  to  add.  I  dedine  to 
imply  a  grant  of  light  against  a  man  who  could  not  have 
made  a  grant  of  lightover  theadjoiningland.  The  whole 
point  seems  to  have  been  very  clearly  put  by  Bowen, 
L.J.,  in  his  judgment  in  the  case  of  the  Birmingham 
Bank  v.  Rosa,  imere  he  points  out  that  the  obligation 
relied  upon  is  not  one  whidi  arises  nmply  from  the 
interpretation  of  the  deed.  It  is  a  duty  which 
arises  from  outside  droumstanoes,  having  regard  to 
the  relation  of  grantor  and  grantee  which  tue  deed 
creates.  Supposing  you  take  the  deed  alone,  no 
amount  of  construction  oould  evolve  from  the  deed 
itself  the  protection  whidi  the  grantee  desires.  It 
does  not  appear  from  the  deed  whether  the  grantor 
bad  the  power  of  giving  the  protection  which  is 
necessary  for  the  enjoyment  of  that  which  he  grants. 
It  is  only  by  looking  outride  the  deed  that  you  can 
see  whether  he  had  such  a  power  of  protection.  Now 
looking  here  you  find  that  the  defendant  had  no  more 
power  to  ^ant  the  right  of  light  over  the  adjoining 
land  than  if  it  had  been  land  utogether  outside  the 
building  agreement,  and  over  which  he  never  had 
license,  any  right,  or  title  whatsoever. 

On  this  ground  alone,  without  in  an^  way  differing 
from  what  my  brother  Bomer  has  said  on  the  other 
part  of  the  case,  I  think  it  is  quite  dear  that  this 
appeal  ought  to  succeed. 

Solidtors,  W.  S.  Barnes;  J.  E.  HeUey. 


From  Chan.  Div.  ^ 

(Collins,  M.B.,  and  Bomer  and  |  Feb.  26. 

Cozens-Hardy,  L.JJ.)  J 

In  re  Applebt. 
Walkbb  v.  Levbb. 
Walebb  v.  Nisbbt.  (a.) 

Will -^Construction — Rule  against  perpetuities^  Void 
trust  for  saU— Intention  of  testator— Class  ascertained 
with  prescribed  limit. 

Effect  wUl  be  given  to  tJie  intention  of  a  testator,  which 
appears  from  his  will,  to  benefit  certain  persons  who  can 
be  ascertained  within  the  rule  against  perpetuities  even 
though  he  has  directed  his  intention  to  be  carried  out  by 
means  of  a  trust  for  sale  which  is  void  as  offending 
against  the  rule  against  perpetuities. 

Decision  of  Byrne,  J.  {ante,  p.  153),  affirmed, 

Tliis  was  an  appeal  from  a  dedrion  of  Byrne,  J. 
(reported  ante,  p.  158). 

B.  Appleby  by  his  wUl  in  1848,  having  given  his 
personal^,  other  than  leaseholds;  to  trustees  for  sale 
and  convezdon  and  for  investment  as  therein  men- 
tioned, and  having  given  and  devised  his  real  and 
leasehold  estates  to  his  trustees,  directed  them  to 
hold  his  real  and  leasehold  estates  and  residuary 
personalty,  and  the  stodcs,  funds,  and  securities  of 
whidi  the  same  might  connst,  upon  certain  trusts  for 
his  dauffhter  Ann  Skinner,  the  wife  of  J.  H.  Skinner, 
during  her  life.  And  after  her  death,  in  case  she 
should  leave  J.  H.  Skinner,  or  any  future  husband, 
surviving  her,  to  pay  the  rents  and  profits,  intsrests, 
dividends,  and  income  to  J.  H.  Skumer,  or  such 
future  husband,  during  his  life,  and  subject  to  these 
trusts  the  real  and  redduary  personal  estates  were 
after  the  death  of  Mrs.  Skinner  to  be  hdd  upon  certain 
trusts  for  her  children,  and  in  default  of  children 
(which  event  happened),  after  the  decease  of  Bfrs. 
Skinner  and  of '  any  husband  of  hers,  and  of  sudi 
failure  of  her  duldrai  as  aforesaid,  the  tzjistees  were 
to  sell  the  real  and  leasshold  estates  and  hold  the 
moneys  to  arise  from  the  sale,  and  also  the  redduary 
personal  estate,  upon  trust  for  certain  persons  and 
their  children  as  therein  mentioned,  all  of  whom  were 
a80ertain%ble  within  the  period  allowed  by  law. 

The  testator  died  m  1864. 

In  the  same  year  J.  H.  Skinner  was  appointed  a 
trustee  of  the  will  together  with  the  two  trustees 
named  in  the  will  who  had  accepted  the  trust. 

In  1873  these  two  other  trustees  died,  leaving  J.  H. 
Skinner  the  sole  trustee. 

In  1875  two  new  trustees  were  appointed,  who  were 
the  plaintiffs  in  the  first  summons. 

Ann  Skinner  died  in  1882  without  ever  having  had 
a  child. 

J.  H.  Skinner  died  in  1899. 

In  February,  1899,  the  surriving  trustee  took  out 
the  first  summons  against  the  benefidaries  and 
persons  claiming  under  them  asking  for  an  inquiry 
who  were  the  persons  then  entitled  and  in  what  shares 
to  the  redduary  estate. 

Shortly  afterwards  one  trustee,  who  was  the  legal 
personal  representative  of  Mrs.  Skinner,  the  sole  next- 
of-kin  of  the  testator,  took  out  the  second  summons 
against  the  ot^er  trustee,  who  was  appointed  to  repre- 
sent the  heir-at-law  of  the  testator,  and  against  all 
the  persons  daiming  under  the  trust  for  sale,  to  have 
it  declared  that  all  the  limitations  after  tjie  death  of 
J.  H.  Skinner  were  void  for  remoteness. 

Byrne,  J.,  hdd  that  the  trust  for  sale  was  mere 
machinery,  and  that  the  equitable  interest  in  the  pro- 

'    (a.)  Beported  by  J.  I.  SriBLiNq,  Esq.,  Barrister- 
^  at-Law. 
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perty  went  to  the  pervons  who  would  have  taken 
them  under  the  tnut  for  sale  if  it  had  been  valid. 
The  plaintiff  appealed. 

MuUtgan,  K.Ct  and  Waley^  lot  the  appellant. — 
Byrne,  J.,  fonnded  hia  dedsioa  on  Goodier  v.  <7b4n«ofi, 
30  W.  B.  449, 18  Ch.  D,  441,  and  Ooodier  ▼.  Edmunds, 
[1893]  3  Ch.  466,  but  thoae  oases  were  very  different 
from  the  piewnt.  This  will  shows  no  indication  that 
any  of  the  benefioiaTies  therein  named  are  to  have  any 
interest  at  all  in  the  land  until  it  is  sold,  bat  the 
trust  for  sale  is  not  to  arise  nntil  the  death  of  any 
future  husband,  and  therefore  offends  against  the  rule 
against  perpetuities.  It  is  true  that  the  dass  of 
persons  to  take  is  ascertained  within  the  rule,  and 
that  they  may  elect  to  take  the  property  as  real 
estate,  but  that  is  not  enough :  they  must  also  elect 
within  the  time  to  take  the  property  as  land.  That 
event isnot  limited  by  the  testator  in  his  wiU,  and 
consequently  they  might  delay  beyond  the  period 
before  exercising  that  option.  An  indeflcito  option 
of  this  kind  is  bad.  London  and  South-  Western  Rail- 
way  V.  Qomm,  30  W.  B.  321, 620,  20  Ch.  D.  662.  The 
case  of  In  re  Daveron,  42  W.  B.  24,  [1893]  3  Oh.  421, 
reaUy  assists  the  appellant,  because  U  shows  that  the 
beneficiaries  who  claim  in  a  case  like  this  must  elect 
to  take  the  property  as  land.  Here  there  has  besn  no 
election. 

They  referred  to  Dwnganncn  ▼.  Smiiht  12  OL  &  F. 
646 ;  Wolladon  v.  King,  17  W.  B.  641.  L  B.  8  £q.  166 ; 
and  In  re  Ho/rvey,  Peek  v.  Savory ,  39  Oh.  D.  289,  37 
W.  B.  Dig.  203. 

Bowden,  K.C.,  and  R,  Hughes;  Norton,  K.C.,  and 
Turner;  Leveit,  K,0„  and  Potts;  Younger,  K.C,  aod 
MacSwinney;  T,  E.  Garson,  KC„  and  BeddaU; 
K  P.  HemU  and  Douglas,  lor  the  respondents,  were 
not  called  on  to  argue. 

OoiiLiNS,  M.B.— Thisquestion  arises  onconstruction, 
and  thecase  befoceus  is  an  appeal  from  Byrne,  J.  The 
testator  dilwoted  in  substance  that  the  rents  and 
profits  of  real  estate  should  be  received  by  certain 
persons  in  succession,  his  daughter  or  anjr  husband  or 
future  husband  of  hm.  I  leave  out  the  intermedia*  e 
dispositions,  which  are  not  material,  and  on  the  death 
of  the  survivor  there  was  to  be  a  sale,  and  certain 
persons  were  named,  or  rather  certain  classes  were 
named,  who  were  to  take  the  proceeds  of  sale.  Now 
it  turns  out  that  the  sale  itself,  being,  according  to 
his  dinKMition,  one  that  might  take  place  beyond  the 
limited  period,  on  the  question  ox  perpetuity  the 
trust  for  sale  was  undoubtedly  bad ;  and  the  question 
is,  what  are  the  righte  of  the  parties  in  view  of  that 
laoti 

Byrne,  J.,  has  held  that  inasmuch  as  on  the  face  of 
this  will  there  is  dear  indication  tiiat  a  certain  dass 
ascortoinable  and  ascertained  within  the  proper  period 
was  intended  by  the  testetor  to  receive  the  rents  and 
profits  until  the  sale,  and  intooded  to  have  the 
proceeds  after  the  sale,  that  was  a  dear  indication  on 
the  part  of  the  testetor  of  an  intention  to  diepose  of 
that  property  to  those  persons,  and  that  the  sale  if  it 
has  become  impossible,  as  the  parties  say,  was  a  mere 
piece  of  madimery,  and  that  striking  it  out  of  the 
will  does  not  affect  tiie  other  riffhts  of  the  parties  ia 
accordance  with  the  intention  of  the  testetor.  That 
is  contested  here  by  Mr.  Mulligsn,  for  he  says  it 
involves  this :  that  there  must  m  an  dection  on  the 
part  of  thorn  beneficiaries,  in  view  of  the  impoasibility 
of  sale,  to  take  the  property  in  the  form  of  realty  as 
it  was  irrespective  of  sale;  and  he  says  you  canoot 
get  that  dection  or  give  offset  to  it  unless  you  can 
get  the  dection  in  fact  That  really  appears  to  me 
to  be  the  only  point  that  he  makes  upon  the  case. 


It  seems  to  me  that  the  case  is  oondnded  bj 
authority.  We  have  what  is  called  the  <2»cei»m  of  the  late 
Master  of  the  Bolls,  Sir  Geor^  Jesed,  in  Goodier  j. 
Johnson,  and  we  have  the  deouion  <  f  Stirling,  J.,  in 
another  case  upon  the  same  will,  and  the  judgment  of 
Ohitty ,  J.,  in  In  re  Daveron,  which  is  in  fact  direotly  in 
point,  and  a  decision  on  a  matter  ufKKi  whidi  S  tirling» 
J.,  gave  an  opinion  but  did  not  dedde  it.  Ohitty,  J.^ 
says  this  in  the  case  of  In  re  'Daveron,  Bowen  r. 
Ohurchill:  "  The  will  contains  a  general  devise  to  the 
use  of  trustees  which  carries  the  reversion  in  fee ;  and 
the  truste  whidi  he  declared  are  to  pay  this  gromid- 
rent  of  £70  so  1  mg  as  the  lease  shall  run  in  certain 
proportions  and  to  certain  persons.  I  need  not  go 
throogh  that  part  of  the  will,  because  there  is  no 
queition  in  regard  to  the  validity  of  this  treat  ai 
dedared.  Now  comes  the  question  whether  I  can 
give  effect  to  the  testator's  intention,  seeing  that  he  has 
directed  a  sale  and  his  direotions  as  to  the  sale  are 
invalid.  It  is  plain  that  the  trust  to  sdl  and  pay  the 
proceeds  to  '  A  '  (a  named  person)  confers  an  equity 
on  '  A '  and  gives  him  the  whole  beneficial  title  Which 
the  testetor  is  entitled  to  in  fee  simple.  In  equity 
'  A '  is  the  benefidd  owner  and  *  A  '  can  come  to  t&e 
trustees  and  say  :  '  I  desire  you  not  to  sdl,  but  to 
convey  the  esteto  to  me.'  About  that  there  is  no 
question.  It  is  equally  plain  that  if  there  is  a  direotion 
to  sdl  and  to  pay  the  proceeds  in  sharesto  A.,  B.,  and 
0.,  then  A.,  B.,  and  C  ,  axe  regarded  in  equity  also  aa 
the  owners  of  the  estete.  They  can  by  the  doctrine  of 
dection  prevent  any  sale  teking  place,  and  if  th^ 
all  express  their  intention  the  trustees  could  lawfully 
convey  the  estete  to  them  in  the  shares  in  which  they 
were  entitled  t  >  the  purdiaie-money.  The  diff tfenoe 
between  the  cases  I  have  i^ut  of  the  proceeds  going  to 
one  person  or  the  proceeds  going  to  several  oonaiste 
in  this,  that  where  there  are  several  they  mutt  all 
concur  to  stop  tiie  sale.  I  mention  these  potnte  to 
show  how  equity  regards  the  subttanoe  of  the  matter 
and  oonsiders  those  beneficially  entiaed  to  the 
purdiase-money  as  ectitled  to  the  estate  itsdf .  One 
other  observation  is  material  in  regard  to  this  point, 
which  if,  that  where  there  is  a  trust  for  sal»— a  valid 
one»  of  ourse— and  where  there  is  no  gift  of  inter- 
mediaterente,  the  persons  who  take  the  proceeds  of  sde 
bdng  thus  regarded  as  equiteble  owners  of  the  estete 
unquestionably  take  the  rent  for  the  period  during 
which  the  sale  is  postponed."  Then  he  goes  on  to 
Sfty :  "I  think  it  right  to  take  the  broader  rather  than 
the  narrower  view  of  the  subject  I  think  the  point 
made  on  bdialf  of  the  heir-at-law  that  the  testator 
intended  that  the  property  should  be  tekeu  in  the 
shape  of  personalty  ana  not  in  the  shape  of  realty  is 
insufficient  to  displace  the  oondnnon  at  which  I  have 
arrived.  The  doofarine  of  dection  for  the  purpose  of 
reconversion,  whidi  proceeds  on  the  footuuf  of  the 
equitable  property  in  the  thing  being  vesteofin  those 
that  take  the  proceeds  of  sde,  shows  that  the  oourt 
does  allow  persons  thus  entitled  to  take  the  pro- 
perty as  of  a  different  quality  to  that  which  the 
testetor  intended ;  or,  to  put  it  quite  shortly,  where 
the  testetor  intended  t^at  severd  psrsons  should  take 
a  gift  in  money  they  may  all  concur  in  saving  *  We 
will  not  take  it  in  money  but  we  will  tekerit  m  land.* " 

Now  in  this  case  there  is  a  dear  intention,  it  seems 
to  me,  on  the  will  to  benefit  these  partioular  persons 
who  are  ascertained ;  and  that  being  the  intention  of 
the  will,  there  is  simnly  the  failure  of  a  piece  of 
machinery  which  if  it  had  been  effectual  mignt  have 
enabled  tnem  to  teke  it  in  a  different  shape.  As  it  is 
the  intention  stands ;  it  is  unaffected  by  the  failure  of 
the  power  of  sale,  and  the  pers>ns  entitled  to  the 
property  take  it  in  the  form  m  whidi  it  now  is  with- 
out going  through  the  process  of  sale.  For  these 
reasons  I  think  the  appeal  fails. 
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BoMBB,  L.  J.— I  agree.  I  think  the  principle  which 
gorems  the  deoisiom  of  Ii^  re  Daveron  and  Goodier  t. 
lBdmund9,  and  which  had  heen  prcTioatly  indicated  by 
Sir  George  Jeaiel  in  Ooodier  t.  Johnion,  was  a  light 
prineqile  and,  when  applied  as  it  ought  to  be  in  the 
case  before  uf ,  goTeros  tnif  appeal. 

I  take  the  wul  in  the  present  case,  and  I  look  at  it, 
diaregaxding  in  the  first  instance  any  qnestion  as  to 
perpetuity  at  all,  to  ascertain  what  is  the  meaning 
of  the  testator ;  and  haTin^  got  that,  then  I  ^^7 
the  mles  as  to  perpetuity  ffenerally.  weU^ 
looking  at  the  will,  what  do  I  gather  with  regard  to 
the  gilt  orer  to  the  parsons  who  are  to  take  in  fifths 
In  the  erents  which  haTe  happened  F  I  gather  tiiis, 
that  the  testator  clearly  intended  those  persons  to 
hBTC  the  beneficial  interests  in  these  freeholds;  that 
he  intended  the  trust  for  sale  as  a  means  by  which 
he  would  eoftble  that  property  to  be  more  easily 
divided  between  them,  and  to  be  enjojred  in  substance. 
But  I  certainly  gather  from  this  will  the  intention 
that  these  persons  should  benefit  in  this  property, 
and  that  so  far  as  there  is  a  trust  for  them,  it  if 
dearly  a  trust  whioh  is  perfectly  good.  Suppose  the 
property  under  the  trust  for  sale  had  not  been  sold 
for  some  yesrs,  who  would  haye  been  entitled  under 
this  will  to  the  rents  and  profits  in  the  meantime, 
although  there  is  nothing  said  on  the  face  of  Che  will 
with  regard  to  it  F  Why,  dearly,  the  persons  whom 
the  testator  has  indicated  as  being  the  persons 
beneficiaUy  interested  in  the  property.  But  suppose 
those  persons  had  all  been  $u%  juris,  and  bad  elected 
at  the  time  to  take  the  property  without  it  being  sold 
at  all,  puttiog  aside  any  question  of  perpetuity.  They 
oould  DKTe  said  to  the  trustees,  "  Please  hand  us  OTor 
this  propertjr  uoconTerted/'  WhyF  Because  the 
testator  m  tms  will  has  diown  that  he  regards  those 
persons  that  he  indicated  as  being  the  persons  who  are 
to  haTC  a  beneficial  interest  under  his  will  in  the 
property,  the  persons  to  whom  the  property  is 
beneficially  giTsn,  and  the  trust  for  sale  is  the 
madunery  m  carrying  that  out. 

In  this  particular  case  that  intention  of  the  testator 
is  furUiar  diown  by  the  power  of  maintenance, 
dthough  I  desire  to  say  for  my  own  part  that  I 
should  have  come  to  exactly  the  same  condusion  on 
this  will  eren  if  the  power  of  maintenance  had  not 
been  found  there.  It  appears  to  me,  having  once 
oome  to  the  condusion  what  the  meaning  of  &e  will 
is,  when  you  find  it  is  only  the  trust  for  sale  whioh  is 
invalid  because  of  the  law  of  perpetuity,  but  that  the 
trust  for  the  bsnefldal  interest  is  good,  then  the  court 
does  that  wliich  in  mv  opinion  it  is  bound  to  do  in  a 
oase  like  that— namely,  although  the  sale  cannot  be 
oanied  out,  the  trust  for  sale  bang  bad,  yet  the  court 
will  hdd  that  the  benefidd  h&terest  in  the  property 
has  passed  and  is  perfectly  good  and  should  be  en- 
forced. 

Gozbnb-Habdy,  L.J.— I  am  entirdy  of  the  same 
opinion.  We  are  really  asked  to  differ  from  the  view 
ox  Stirling,  J.,  in  Ooodier  t.  Edmunds  and  from  the 
actual  decision  of  Cttiitty,  J.,  in  In  re  Daveron, 

The  Master  of  the  BoHb  has  referred  in  detail  to 
(Siitty,  J.'s,  judjBppent,  and  I  would  onlyread  a 
sentence  from  Stirling,  J.'s,  judgment  i  ''Where  it 
can  be  seen  that  the  trust  for  sale  is  mere  machinery 
tot  facilitating  the  division  between  the  perions  for 
whom  the  property  is  destined  I  think  that  effect  ought 
to  be  given  to  the  equitable  interest  even  though  the 
instrument  by  means  of  which  the  division  is  intended 
to  be  cazxied  out  may  prove  unavailing.*'  That  leems  to 
me,  if  I  may  say  so,  a  perfectly  dear  and  satisfactory 
statement  of  the  law.  It  has  been  argued  before  us 
hf  Mr,  Mulligan  that  the  case  depends  upon  some 
•ebction  by  the  ben^Bciaries.    That  seems  to  me  to  be 


quite  a  fallaoy.  The  view  taken  by  the  court  in 
cases  of  this  kind  does  not  at  dl  depend  i^n  the 
fact  of  election.  The  right  of  election  is  only  an 
illustration  of  a  consequence  from  the  doctrine  of 
equity  that  the  penons  who  take  the  proceeds  of  sde 
are  reffarded  in  equity  as  the  red  benefidd  owners. 
They  do  not  take  it  because  they  dect  to  take  it, 
but  because  they  are  benefidd  owners,  and  the 
application  by  the  court  of  the  doctrine  of  election  is 
an  iUustration  of  the  fact  that  they  are  benefidd 
owners.  like  Bomer,  L.J.,  I  do  not  rdy  on  the 
mdntenance  clause  in  any  oUier  sense  than  as  assist- 
ing a  general  indication  of  inteDtion,  but  I  should 
oertaioTy  arrive  at  tbe  same  condusion  if  the  main- 
tenance clause  h«d  not  been  th*  re 

Solidtors,  8.  J.  Daw  ;  Capron,  Hiichins,  Brahani,  db 
Hitehins;  Walter  Turner;  Iliffe,  Henley,  &  Sweet; 
Stuart  db  lull;  Bloxam,  EUiean,  &  Co. 


Feb.  18. 
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(Taughan  WiUiams,  Sttrling,  and  [ 
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Hudson  v.  Gbibblb  (Sttbvbtob  of  Taxbs). 
BxLL  V.  Gbibblb  (^ubybtob  of  Taxbs).  (a.) 

Inland  revenue-^Inoome  tax — Salary — DedueHone — Sum 

payable  or  chargeable  by  virtue  of  any  Act  of  Parlia- 

menP—Income  Tax  Act,  1842  (5  <fe  6  Vict.  c.  35),  «. 

146,  rr.  1,  9,  Schedule  E— Manchester  Corporation 

Act,  1891  (64  (f;56  Vict.  c.  ccvii.),  m.  5.  7. 

The  Manchester  Corporation  Act,  1891,  empowered  the 
corporation  to  establish  a  fund  for  encouraging  thrift 
amongst  their  officers  and  servants,  and  to  frame  aschtme 
under  which  every  person  who  contributed  to  the  fund 
shotdd  on  retirement  be  entitled  to  receive  back  the  whole 
amount  of  his  contributions  with  interest,  and  in  oase  of 
his  death  his  representatives  should  be  entiUed  to  receive 
the  same.  The  $c?ieme  made  under  this  power  provided 
that  persons  entering  the  service  of  the  corporation  after 
the  passing  of  the  Act  sJhould  contribute  to  the  fund  a 
certain  percentage  of  their  scdaries  or  wages,  to  be 
deducted  by  the  corporation,  and  that  persons  who  were 
in  tJie  service  of  the  corporation  at  the  passing  of  the  Act 
might,  on  application,  be  admitted  to  the  benefit  of  tJie 
fund  and  become  contributors,  and  that  no  contributor 
shotdd  cecue  to  contribute  while  in  the  service  of  the  cor- 
poration. 

Held,  affirming  the  judgnunt  o/ PhiUimore,  J.,  in 
Hadsi  n  v.  GribUe,  60  W.  B  557,  [1902]  2  K.  B.  298, 
and  reversing  his  Judgment  in  Bell  v.  Gnbble,  that  a 
servant  of  the  corporation  who  contributed  to  the  fund^ 
wTuiher  compulsorily  or  on  his  own  application,  was  not 
entitled,  under  the  first  rule  of  section  146  of  the  Income 
Tax  Act,  1842,  to  have  the  amount  of  his  contribution 
deducted  from  his  assessment  to  income  tax  under 
Schedule  E. 

Beaumont  v.  Bowers,  48  W.  B,  557,  [1900]  2  Q.  B. 
204,  not  followed. 

Appeals  from  judgments  of  Phillimore,  J.,  on  cases 
statea  by  income  tax  commissioneia. 

The  first  of  the  two  cases  is  reported  50  W.  B.  685, 
[1902]  2  K.  B.  298. 

In  the  first  case,  Thomas  Hudson,  the  deputy  town 
clerk  of  the  dty  of  Mandiester,  having  been  assessed  to 
income  tax  on  the  sum  of  £800,  being  the  noes 
amount  of  the  profits  of  the  office  or  employment  hdd 
by  him,  appealed  to  the  commisdoners  ddming  that 
he  was  entitied  to  have  a  certain  deduction  made 
from  that  assessment* 


(a.)  Beported  by  F.  G.  BtJCKKB.  Esq.,  Barrister- 
at-X^w. 
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CoUBT  OF  ArPBAL. 


By  seotion  5  of  tbe  lianohester  Co'por.tion  Act, 
1891  (64  &  55  Ylot.  c.  cbviL),  the  mayiir,  aldermen, 
and  citizens  of  the  city  of  Manchester  were  empowered 
,  to  establish  a  fund  for  the  encouragement  of  thrift 
amongst  the  officers  and  servants  of  the  corporation, 
with  a  view  of  providing  a  sum  of  money  which, 
in  the  event  of  the  retirement  or  death  of  any  person 
in  the  service  of  the  corporation  who  had  contriba'ed 
to  the  fond,  should  be  available  for  himself  or  his 
representatives;  such  fond  to  be  called  "the  thrift 
fund." 

They  were  further  empowered  to  prepare  and 
approve  by  resolution  a  scheme  for  the  establishment 
of  such  fond,  determining  by  ariy  such  schsme  {inter 
alia)  what  classes  of  persons  should  be  entitled  to 
oontributa  to  ani  participate  in  the  benefit  of  the 
fund. 

By  seotion  7  it  was  reqinved  that  any  such  scheme 
should  contain  proviiions  to  the  folio  «ing  effect :  that 
any  contributing  membpr  retiring  bond  fide  from  tbe 
servioe  of  the  corporation  and  not  to  escape  dismissal 
for  fraud  or  misconduct  should  be  entitled  to  receive 
back  the  whole  amount  of  his  contributions  with 
interest ;  that  in  case  of  his  death  his  representatives 
should  be  entitled  to  receive  the  same ;  and  that  any 
oontributipg  member  diimiised  for  fraud  or  m*s- 
conduct  or  retiting  to  escape  dismissal  should,  at  the 
discretion  of  the  oorporation,  forfeit  all  or  any  part  of 
his  contributioni. 

By  section  9  it  was  required  that  the  oorporation 
should,  at  the  end  of  each  half-year  after  the  estab- 
lishment of  the  thrift  fund,  contribute  thereto,  out  of 
the  rate  or  revenue  upon  which  the  salary  or  waffes  of 
each  contributing  mf  mber  was  or  were  chargeable,  a 
sum  equal  to  one-tbird  of  the  sum  which  during  the 
same  half-year  had  been  contributed  thereto  by  such 
contributing  member. 

On  the  3rd  of  August,  1892,  the  oorporation  by 
reiolution  approved  a  scheme  for  the  eatablishment 
of,  and  did  thereby  establish,  the  thrift  fund. 

The  scheme  provided,  tnter  alia:  (1)  Th*t  persons 
entering  the  service  of  the  corporation  after  the  5  th  of 
August,  1891  (the  d«te  of  the  passing  of  the  Act), 
should  contribute  and  pay  to  the  thrift  fand  £3  153 
per  oent.  of  their  salaries  or  wages,  which  might  be 
dedi^cted  by  the  oorporation,  and  that  no  such  person 
should  cease  to  so  coptribute  to  the  thrift  fund  while 
in.  tbe  service  of  tbe  corporation ;  (2)  that  persons  in 
the  service  of  the  corporation  on  the  5  th  of  August, 
.  1891,  might,  by  application  in  writings  be  admitted 
to  the  benefit  of  the  thrift  fund  and  brcome  con- 
tributorsj  provided  that  no  person  who  should  have 
been  so  admitted  and  should  so  become  a  contributor 
should  cease  to  contribute  while  in  the  service  of  the 
corporation. 

The  appellant,  who  was  already  iu  the  service  of 
.  tbe  corporatiou  at  the  time  of  the  parsing  of  ^e  Act, 
made  an  application  in  writing  to  be  admitted  to  the 
benefit  of  the  fund,  and  he  thereupon  became,  and  had 
.  since  continued  to  be,  a  oontribator  to  the  fund,  and 
under  the  provisions  of  the  scheme  he  could  not 
oeasff  to  contribute  to  the  f nod  while  in  the  service  of^ 
the  oorporation. 

By  the  first  rule  in  seotiot  146  of  the  Income  Tax 
Act,  1842,  which  contains  the  rules  for  charging  the 
duties  under  Schedule  B,  it  is  provided  that  the 
duties  shall  be  annuaUy  charged  on  the  persons  exer- 
cising the  offices  or  employments  of  profit  mentioned 
in  the  schedule  f<>r  all  salaries,  fees,  wages,  perquisites, 
pr  profits  accruing  by  reason  of  such  offices  or  employ- 
ments, "  after  deducting  the  amount  of  duties  or  other 
sums  p%yable  or  chargeable  on  the  same  by  virtue  of 
apy'Act'  of  /[Rarliainent  where  the  same  have  been 
really  and  limdflde  paid  «nd  borne  by  the  party  to 
be  ooarged." 


By  the  ninth  rule  it  is  provided  that,  &i  estimating 
the  duty  payable  for  any  such  office  or  employment 
of  profit,  all  official  deductions  and  payments  made 
upon  the  receipt  of  the  salaries  and  profits  thereof 
shell  be  allowed  to  be  deducted,  provided  that  a  due 
account  thereof  rihall  be  rendered  to  the  commis- 
sioners and  proved  to  their  satisfaction. 

The  appellaiit  contended  that  uader  these  rules  he 
was  entitled  to  deduct  the  amount  of  his  contribution 
to  the  thrift  fund  from  his  salary,  and  that  he  was 
onlr  chargeable  on  the  amount  of  his  salary  after 
mBJong  such  deduction. 

In  the  second  case  the  facts  were  similar  to  thoae 
in  the  first  case,  with  the  exception  that  the  appellant 
Bell  entered  into  the  service  of  the  corporation  af  cer 
the  passing  of  the  Act. 

The  commissioners  refused  to  allow  the  appellanta* 
daims  and  confirmed  the  aisesaments,  but  stated 
these  oases  for  the  opinion  of  the  court. 

Phillimore,  J.,  affirmed  the  decision  of  the  oom- 
missioners  in  the  first  esse,  and  save  judgment  for 
the  Crown,  on  the  ground  that  the  amount  contri- 
buted by  the  appellant  Hudson  to  the  fund  was  not 
pa>  able  by  virtue  of  any  Act  of  Parliament,  but  by 
virtue  of  the  scheme  and  of  the  appellants'  applica- 
tion to  be  admitted  to  the  benefits  thereof.  In  the 
8  cond  case  he  reversed  the  decision  of  the  commit- 
sioners,  and  gave  judgment  for  the  appellant  Bell,  on 
the  authority  of  Beaumont  v.  Bowers,  48  W.  B.  557, 
[1900]  2  Q.  B.  204. 

The  appellant  Hudson  appealed  in  the  first  case. 

Tbe  Crown  appealed  in  tbe  second  caie. 

A$qu%tht  K.C ,  and  Ryde,  for  the  appellant  Hudson 
and  the  respondent  BelL 

Sir  Robert  Finlay,  A,G,,  Sir  Edward  Carson,  S.G., 
and  RowlaU,  for  the  Crown. 

Vatjghan  WiiiiAMS,  L.J.— In  my  judgment,  th« 
decision  of  Phillimore,  J.,  in  the  first  case  is  right  and 
ousht  to  be  affirmed.  The  question  which  we  have 
to  decide  is  whether  or  not  certain  sums  of  money 
which  have  been  deducted  by  the  corporation  of 
Manchester  from  the  salariss  or  wages  of  persons 
employed  by  them  come  within  the  words  of  the  first 
rule  of  Schedule  B  of  the  Income  Tax  Act,  1842. 
That  rule  provides  for  the  payment  of  income  tax  by 
persons  exercising  certain  offices  or  employments  A 
profit  en  all  salaries,  fees,  wages,  perquisites,  or 
profits  accroing  by  reason  of  such  offices  or  employ- 
ments, "after  deduotmg  the  amount  of  duties  or 
other  sums  payable  or  chargeable  on  the  same  by 
virtue  of  any  Act  of  Parliament  where  the  same  have 
been  really  and  bond  fide  paid  and  borne  by  the  party 
to  be  charged."  The  question  is  whether  or  not  theae 
deductions  made  by  the  oorporation  come  within  the 
terms  of  that  part  of  the  rule  which  defines  the 
nature  of  the  sums  which  may  be  deducted.  In  my 
jadgcnent  the  deductions  made  by  the  corporation 
under  the  scheme  in  question  do  not  fall  within  the 
definition,  they  do  not  fall  within  either  part  of 
it.  The  sums  deducted  are  not  deductions  of  dutiee 
or  otiier  sums  payable  or  chargeable  by  virtue  of  any 
Act  of  Parliament ;  and  further,  iu  my  opinion  it 
would  not  be  true  to  say  that  they  had  been  really 
and  b<md  fide  paid  and  borne  by  the  party  to  be 
charged.  I  wUl  deal  with  the  second  part  of  the 
dtflnition  first.  In  my  judgment,  if  one  examines  the 
nature  of  theie  deductions,  it  is  dear  tbatth^  cannot 
be  said  to  be  really  and  bond  fide  paid  and  borne  by 
the  partv  to  be  charged.  Under  the  scheme  then 
sams,  slthough  payment  of  them  was  postponed, 
never  ceased  to  bs  the  property  of  the  peffon 
employed  froin  whose  sala.ry  or  wages  the^  were 
deducted  by  the  corporation.  Without  going  into  the 
detail!   of  the  Act  under  which  the.idheme  wh 
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framed  or  of  the  scheme  itself,  it  plainly  appears  to 
be  the  intention  of  the  Aot  and  of  the  scheme,  that 
any  employed  person,  who  is  not  gnilty  of  certain 
offences  and  misconduct  mentiooed  in  the  Aot  and  the 
scheme,  is  to  be  entitled  on  withdrawing  from  the 
seryice  of  the  corporation  to  receive  baok  the  whole 
amount  of  his  contributions  to  the  thrift  fund  with 
interest;  and  that  in  the  case  of  the  death  of  any 
employed  person  that  amount  is  to  be  paid  to  his 
legal  personal  representatives.  All  that  it  is  true  to 
say  of  these  sums  is  that  payment  of  them  has  be'en 
postponed.  It  cannot  be  said  that  the  true  effect  of 
the  deductions  is  that  the  sums  so  deducted  have  been 
paid  or  borne  by  the  person  employed. 

With  regard  to  the  other  part  of  the  defiuitioa  I  do 
not  think  the  words  used  cover  deductions  of  tbis 
nature.  I  agree  with  the  argument  of  the  law  officers 
that  the  words  are  really  intended  to  cover  sums 
which  have  been  deducted  in  respect  of  payment  of 
t(ix«s.  I  am  inclined  to  think  l^at  the  deductions 
authorized  by  this  rule  are  limited  to  such  cases.  It 
is  not,  however,  necessary  to  decide  that.  It  is 
sufficient  to  say  that  these  deductions  are  not  duties 
or  other  sums  payable  or  chargeable  by  virtue  of  any 
Aot  of  Parliam«>nt.  No  one  is  bound  to  accept  an 
engagement  in  the  servioe  of  the  Manchester  cor- 
poration. If  he  chooses  to  enter  their  servioe.  be  is 
really  voluatarily  entering  into  a  servioe  whioh  he 
knows  will  carry  with  it  as  part  of  his  contract  of 
servioe  hii  agreement  that  a  certain  percentage  of  his 
wages  shall  be  deducted  and  appropriated  to  the 
purposes  of  the  thrift  fund  scheme.  It  is  not  true  to 
say  of  such  deductions  that  they  are  sums  payable  or 
chargeable  by  virtue  of  an  Act  of  Parliament-.  Speaking 
generally,  I  wish  to  say  that,  in  my  judgmen%  the 
object  of  the  words  used  in  this  rule  was  to  prevent 
double  taxation. 

An  independent  argument  was  put  forward  by 
counsel  for  the  appellants.  Tuey  said  that  the  Income 
Tax  Act  of  1842  was  an  Act  by  which  incomes  alone 
were  intended  to  be  taxed,  a'ad  they  quoted  the  Judg- 
ment of  Lord  Macoaghten  in  London  County  Cfouncil 
V.  AUomey-Oweral  49  W.  B.  686,  [1901]  A.  0.  S6. 
They  contended  that  in  this  case  the  part  of  the  salary 
of  the  person  employed  which  was  represented  by 
the  deduction  never  really  came  to  him,  that  his 
true  income  was  his  salary  less  this  deduotion,  and 
that  he  ought  only  to  be  taxed  on  his  salary  less  the 
deduction.  To  my  mind  ttiat  contention  is  not  well 
founded.  It  is  not  true  to  say  that  the  Manohester 
corporation  were  never  indebted  to  their  servant  in 
the  whole  amount  of  his  salary,  ti  they  were  sued 
by  him,  they  would  have  to  admit  their  indebtedness 
for  the  whole  and  then  justify  the  deduotion  as  m%de 
by  virtue  of  their  contract  with  him.  I  ousht  to  add 
that,  if  my  view  as  to  the  construction  of  this  rule 
with  respect  to  deductions  is  correct,  then  it  seems  to 
me  that  the  decision  in  the  case  of  Beaumont  v. 
BowerB  was  wrong.  I  need  not,  however,  decide 
that  question.  le  is  sufficient  to  say  that  in  both  these 
cases  it  is  dear  that  the  sums  deducted  were  not 
within  the  words  of  the  rale  either  as  being  payable  or 
chargeable  by  virtue  of  any  Aot  of  Parliament  or  as 
having  been  really  and  bond  fide  paid  and  borne  by 
the  party  to  be  charged.  I  therefore  think  that  the 
appeal  in  the  first  case  should  be  dismissed,  and  the 
appeal  in  the  second  case  allowed. 

Stirling  and  AIathew,  L.JJ.,  concurred. 

Judgment  for  the  Crown. 

Solicitors  for  the  appellant  in  the  first  case,  Atuiin 
&  AuBtin,  for  Thomcu  HudeoUf  SCanchester. 

Solicitors  for  the  respondent  in  the  seoond  case, 
Austin  cfe  Auitinf  for  B,  Bell,  Manchester. 

Solicitor  for  the  Grown,  Solicitor  of  Inland  Bevenue, 
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Kodak   (Limited)   v.    Clark   (Sukveyoe    of 
Taxes),  (a.) 

Inland  revenue —  Income  tax —  Company  resident  in 
United  Kingdom  hold  98  per  cent*  of  shares  in  foreign 
company  ^Control —Liability  to  pay  income  tax  on 
profits  made  by  foreign  company — Income  Tax  Act, 
1842  (5  <fc  6  Vict.  c.  35),  s.  100,  Schedule  D,  cttae  1~ 
Income  Tax  Act,  1863  (16  &  17  Vict.  c.  34),  a,  3, 
Schedule  D. 

The  respondent  company  was  incorporated  in  England 
and  registered  under  the  Companies  Acts  to  acquire  (ioter 
alia)  not  less  than  95  per  cent,,  and  did  in  fact  acquire 
98  per  cent,  of  the  share  capital  of  a  foreign  company, 
the  remaining  2  per  cent,  being  held  by  shareholders 
abroad  independently  of  the  English  company. 

Held,  thai  the  respondent  company  was  not  asiessabU 
under  Schedule  D,  case  1,  of  the  Incom*.  Tax  Act,  1842, 
to  income  tax  upon  the  full  am,ount  of  the  profits  of  the 
foreign  company  as  the  Crown  contended,  because  there 
was  no  evidence  to  rebut  the  reepondBni^s  oMiteotioa  iJW 
their  iTUensi  in  the  foreign  company  was  Hmply  that  of 
a  shareholder,  t?iat  theu  did  not  direct  and  control  the 
foreign  company^  and  thai  there  was  no  such  relationship 
of  principal  and  agent  or  of  master  and  servant  existing 
between  the  two  companies  as  to  make  the  respondents 
liable  under  the  claim  put  forward  by  the  Crown. 

Decision  of  PhiUimore,  J.  (aate,  p.  75,  [1902]  2 
K.  B.  450),  affirmed. 

This  was  an  app»eal  on  behalf  of  the  Grown,  from.a 
judgment  of  Phmimore,  J.,  on  a  special  case. 

The  material  facts  may  be  shortly  stated  thus : 

In  1880  the  business  of  Qteorge  Eftstma*), .  of 
Rochester,  United  States  of  America,  was  established 
to  manufaoture  photographic  materials. 

That  basiness  was  taken  over  by  the  Eastznan  Dry 
Plate  and  Film  Co.,  of  Bochester,  which .  compaay  in 
1889  entered  into  an  agreement  to  sell  its  business  in 
the  United  Kingdom,  and  in  all  other  parts  of  the 
world  except  North  and  South  America,  to  the  East* 
man's  Photographic  Materials  Go  (Limited),  of 
London,  a  company  registered  under  the  Companies 
Acts.  1862-1886,  with  a  nominal  capital  of  £150,000. 

That  butiness  was  carried  on  wholly  independently 
of  the  bnsioess  of  the  American  company,  the  Bast- 
man  Dry  Plate  and  Film  Oo. 

lu  1890  this  latter  company  transferred  its  busiae«i 
to  a  company  called  the  Eastman  Co.,  formed  under 
the  laws  of  the  State  of  New  York. 

In  the  f oUo «iug  year  a  company  called  the  New 
Process  Film  Oo.  was  formed,  also  according  to  the 
laws  of  the  State  of  New  York. 

Those  two  companies  amalgamated  in  1892,  and 
became  the  Etstman  Kodak  Oo.,  of  Bouhester. 

The  Eastman  Oo.  and  the  Ewtman  Kodak  Oo.  Were 
distinct  from  the  EMtman  Photographic  Materials 
Oo.,  but  the  last-meotioned  company  purchased  a 
considerable  part  of  the  goods  whidi  it  dealt  in  from 
the  Eistman  Oo. 

On  the  30  th  of  September,  1898,  an  agreement  was 
entered  into  between  the  Bastmui  Photographic 
Materials  Oo.,  of  London,  and  George  Eastman,  of 
New  York,  for  the  sale  to  him  of  the  property  and 
undertaking  of  the  company  for  the  sum  of  £344,000. 

On  the  15th  of  November,  1898,  Kodak  (Limited) 
was  registered  in  England  under  the  Oompany 
Acts.     In  the  prospectus  the  names  .Qf  the  places 
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wh«r6  batiness  was  oarried  on  were  aet  out  as 
London,  Paris,  Berlin,  and  Boohester  (United  States 
of  Amerioa). 

There  was  a  statement  also  that  the  French, 
German,  and  American  companies  were  to  be  worked 
as  subsidiary  oompanies.  It  was  also  stated  that  the 
ol^ect  of  the  company  was  to  acquire,  irUer  alia, 
and  carry  on  the  bnsinesa  of  Eastman  Photographic 
lUTaterials  Oo.»  and  to  acquire  and  hold  not  lesi  than 
95  per  cent,  of  the  paid -op  issued  share  capital  of  the 
Eastman  Kodak  Oo.,  of  Nei7  York ;  to  carry  on  the 
business  of  dealers  of  photographic  materials  in 
Eogland,  the  United  States  of  America,  and  other 
countries,  and  to  superintend  and  manage  the  business 
of  any  company  of  which  the  company  held  shares, 
debentures,  or  other  ioterests. 

The  dividends  were  to  be  paid  in  London,  but  the 
directors  had  power  to  pay  dividends  or  interest  pay- 
able to  any  shareholders  whose  namf  s  were  enteral  in 
the  local  register  of  any  foreign  country  or  colony,  in 
such  fordgn  country  or  colony. 

Of  the  shares  of  tbe  Eastman  Kodak  Oo.  98  per 
cent,  were  transferred  to  and  acquired  by  Kodak 
(Limited). 

Among  the  other  statements  made  in  the  ces^  was 
one  that  Kodak  (Limited),  in  fact,  did  not  iuterf nre 
in  or  control  the  managraient  of  the  Eastman  Kodak 
Oo.,  and  that  it  had  dealt  with  Eastman  Kodak  Oo. 
as  an  ordinary  customer  for  goods  purchased  by  it, 
and  that  the  goods  were  invoiced  in  the  ordinary  way 
of  buiiness,  and  paid  for  by  bank  drafts. 

The  report  of  the  directors  of  Kod«k  (Limited)  of 
Mardi,  1900,  issued  to  the  shareholders,  showed  the 
amount  standing  to  the  credit  of  the  profit  and  loss 
account  of  the  combined  companies  to  be  £345,778. 
Kodak  (Limited)  were  assessed  in  respect  of  the 
whole  of  the  profits  made  by  the  comlunM  companies 
under  section  100,  Schedule  D,  case  1  of  6  &  6  Vict 
0.35. 

Kodak  (limited)  appealed  against  the  assessment, 
oontendinff  that  tue  bosiness  cunied  on  by  the  East- 
man KodME  Oo.  was  catried  on  in  America,  and  not 
in  the  United  Kingdom,  and,  therefore,  that  no 
assessment  could  be  made  under  the  locome  Tax  Acts 
in  respect  of  its  profits  upon  K<}dak  (Limited),  as 
they  were  not  profits  of  Kodak  (Limited) ;  that  the 
only  interest  Kodak  (Limited)  had  in  BastoDan  Kodak 
Oo.  was  that  of  a  shareholder;  that  the  dividends 
to  which  Kodak  (Limited^  were  entitled  in  respect  of 
the  shares  in  Eastman  Kodak  Oo.  were  taxable  only 
Of  taxable  at  all)  undfr  case  4  or  5  of  section  100, 
Schedule  D,  of  the  Act  of  1842,  and  not  other  ^vise, 
and  only  in  respect  and  to  the  extent  to  which  they 
were  actually  received  in  the  United  Kmgdom,  and 
that  no  part  of  sach  dividends  had,  in  fact,  bsen 
received  in  this  country;  that  the  Eastman  Kodak 
(Limited)  and  Kodak  (Limited)  were  distinct  and 
separate  entities. 

Kodak  (Limited)  admitted  their  liability  to  be 
assessed  for  the  year  1899-1900  in  respect  of  the 
profits  of  the  business  carried  on  by  Kodak  (Limited), 
as  the  successors  to  Eastman  Photographic  MAteiials 
Oo.  (Limited),  including  therein  the  profits  made  by 
means  of  the  French  and  (German  companies. 

The  commissioners  were  of  opinion  that:  (1)  The 
American  company  was  carried  on  by  and  was  the 
business  of  Kodak  (Limited),  and  that  the  profits 
and  business  were  technically  the  profits  and 
business  of  Kodak  (Limited) ;  (2)  that  if  the  bu-iness 
at  Boohester,  and  the  profits  made  thereat,  were 
technically  the  business  and  profits  of  the  American 
company,  the  American  company  for  all  purposes 
were  the  a^ts  of  Kodak  (Limited);  (3)  that 
Kodak  (Limited)  were  successors  to  both  the  prior 
English  and  American  companies;  (4)  that  Kodak 


(Limited^  were  liable  for  the  profits  made  in . 
under  Scnedule  D,  case  1. 

Phillimore,  J.,  held  that  the  Eoglish  company 
were  not  assessable  usder  Schedule  D,  case  1,  of 
the  Licome  Tax  Act,  1842,  to  income  tax  upon  the 
amount  of  the  profits  of  the  foreign  company,  there 
being  no  evidence  here  upcm  which  the  oommissloiifin 
could  hold  that  the  American  company  was  carried  on 
or  controlled  by  the  Eng1i»h  company  or  was  the 
agent  of  the  English  company. 

The  Orown  appealed. 

Sir  R.  B.  Finlay,  A.G.y  Sir  E.  Carson,  S.G.,  and 
Bowlattf  for  the  Orown. — Kodak  (Limited),  being  au 
English  company,  is  liable  to  pay  Id  come  tax  on  all 
its  profits,  whether  made  here  c  r  abroad.  Part  of  its 
profits  are  derived  from  the  American  company,  which 
we  say,  f  •>llowing  the  rule  laid  do  vn  in  San  Patdo 
Bailway  Co.  v.  Carter,  44  W.  E.  386,  [1896]  A.  0.  31, 
is  a  companv  carried  on  in  America  by  K')dak 
(Limited),  which  holds  such  a  commanding  number 
of  its  shares  that  it  must  be  taken  to  he  controlled 
and  worked  by  and  as  being  part  of  the  English  com- 
pany. The  question  is  simply,  Whose  is  the  American 
bosiness  P  The  determining  factor  in  the  answer  iip, 
By  whom  are  the  preponderating  number  of  its  shares 
held?  There  is  evidence  that  Kodak  (Limit- d) 
intended  to  treat  the  American  business  as  their 
business  from  the  terms  of  the  prospectus,  and  the 
same  inferecoe  is  to  be  gathered  from  the  memorandam 
and  articles  of  association :  Frank  Jones  Brewing  Co, 
V.  Apihorpe,  4  T^x  Oas.  6 ;  United  States  Brewing  Co, 
V.  Apthorpe,  4  Tax  Oas.  17;  St,  Louis  Breweries 
(Limited)  v.  Apthorpe,  47  W.  E.  334,  4  Tax  Oas.  111. 
It  IS  not  a  question  of  degree.  Therefore  it  can  make 
no  difference  in  principle  whether  one  share  or  2  per 
cent,  of  the  shares  are  held  by  independent  persons. 
As  tbe  evidence  stands,  the  whole  undertaking  of 
the  Eastman  Kodak  Oo  is  owned  by  Kodak  (lAmited). 
except  so  f «r  as  it  is  subject  to  a  charge  in  favour  of 
the  holders  of  2  per  cent,  of  the  shares.  In  Apihorpe 
V.  Peter  Schoenho/en  Brewing  Co.,  79  L.  T.  Bep.  98,  47 
W.  B.  Dig.  75,  OoUins,  LJ.,  in  the  course  of  his 
judgment,  points  this  out,  and  says:  ''One  central 
factor  in  this  question  is  whether  or  not  the  ultimate 
tribunal  of  appeal,  the  ultimate  controlling  power,  is 
in  England."  There  if  therefore  ample  evidence  to 
sapport  the  finding  of  the  commissioners. 

Danckwerts,  K.  C,  and  Kerly,  for  Kodak  (Limited). — 
We  say  that  the  American  company  and  the  respondent 
company  are  two  distinct  buemesses  and  there  is  no 
relauonship  of  priodpal  at  d  agent  or  of  master  and 
servatit  between  them.  Kodak  (Limited)  does  not 
hold  all  the  shares.  Two  per  cent  of  the  shares — 
whatever  number  of  shares  that  may  amount  to — ^they 
have  no  interest  or  concern  in  atalL  The  interest 
that  Kodak  (Limited)  has  in  the  success  of  tiie 
American  company  is  limited  to  that  merely  of  an 
ordinary  sharoholder.  They  participate  in  the 
American  profits  only  to  the  extent  of  the  dividends 
on  the  shares  they  hold,  which  are  paid  in  this 
country.  They  have  never  suggested  tnat  on  such 
dividends  th'^y  are  not  liaUe  to  pay  income  tax. 
They  admit  they  are.  The  contetition  of  the  Orown  is 
wholly  misconceived.  The  Orown  is  attempting  to 
make  Kodak  (Limited)  accouotable  for  the  profits  made 
by  the  American  company,  the  management  of  which 
they  had  not  the  control  of.  What  was  said  by  Lord 
Watson  in  his  judgment  in  the  San  Paulo  Bailway  Co, 
V.  Carter,  [1896]  A.  0.,  at  p.  41,  really  decides  this  case. 
He  said :  '*  The  decision  does  not  involve  any  new  ooa 
troversy  upon  the  construction  of  the  Income  Tax 
Acts,"  and  goes  on  to  point  out  that  "  the  dirsMDtora 
only  can  be  said  to  manage  and  control  the  affairs  of 
a  company  and  that  the  shareholders  in  that  sense 
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hAY6  no  oontroL"  Oor  point  here  if  that,  whatever 
intereit  Kodak  (Limited)  has  in  the  Amerioan  oom- 
paay,  it  is  that  of  a  shareholder  only.  [They  were 
stopped.] 

SirB,  B.  Finlay,  A.G.,  did  not  reply. 

Yajjq-elas  Williams,  L. J.— The  argument  of  the 
oompany  is—that  whatever  majhave  beentrae  in 
other  cases,  the  iaot  is  that  in  this  case  there  is  a  body 
of  shareholders  holding  2  per  oent.  of  the  shares 
of  the  Amerioan  oompany  in  contradistinotion 
to  the  98  per  cent,  of  the  shares  held  by  Kodak 
(Limited).  That  they  appear  upon  the  face  of  the 
osse  to  be  a  body  of  independent  shareholders,  aiid 
that  nnder  these  oironmstanoes  it  is  impossible  for  the 
holders  of  the  98  per  oent.  of  the  shares  to  olaim 
98  per  cent,  or  any  proportion  of  the  profits. 
Their  risht  is  said  to  be  a  right  only  to 
reoeive  dnidends,  and  whatever  amount  of  control 
the^  may  exercise,  it  is  the  control  of  shareholders 
and  of  shareholdera  only— and  they  have  no  con- 
trol either  as  masters  or  as  principals.  I  think  I  may 
■ay,  and  that  I  ought  to  say,  to  save  time,  that 
this  view  is  that  wmch  the  court  thinks  to  be  the 
rii^ht  view,  and  I  do  not  think  that  anything  would  be 
gained  by  further  repetition  of  the  view  that  I  take, 
the  result  of  which  is  that  the  judgment  of  Phillimore, 
J.,  should  be  affirmed. 

SxiBLmo  and  Mathbw,  L.JJ.,  agreed. 

Appeal  dismiased. 

Solicitors,  The  SoUciior  of  Inland  Bevenue  ;  Kerly, 
Sofif  db  Verden, 
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Habt    v.    Thb    Pobthgain    HAEBOua   Co. 

(LiMITW)).   (o.) 

Cantrad — Congtrudion  of  work$ — Plant  andmaUriah 
on  ground  —  Mortgage  hii  contractor  —  Default  in 
compUtxon  of  worh$ — BighU  of  building  owner. 

The  dauee  in  an  ordinary  contrutfor  the  construction 
of  works  upon  lande,  that  t?ie  plant  and  materials 
brought  upon  the  land  to  be  ueed  for  the  purposes  of 
cmstruetUm  shall  be  considered  to  be  the  property  of 
the  owner  of  the  land,  musty  in  the  absence  of  any 
stipulation  in  the  contact  incompatible  uHth  such  con- 
structiony  be  construed  as  immediatdy  vesting  in  such 
owner  all  plant  and  maierials  so  brought  upon  the  land, 
subjed  to  a  right  of  the  contractor ,  upon  his  completion 
of  the  worksy  to  have  the  plant  rdumtd  to  him. 

Action. 

The  defendant  company  had  entered  into  an  agree- 
ment with  a  contractor  for  the  construction  of  harbour 
works.  The  contract  contained  clauses  providing  that 
all  plant  and  materials  brought  upon  the  ground 
should  be  considered  the  property  of  the  company  till 
the  completion  of  the  works  contracted  for  should 
have  htSa  osrtifled  in  manner  therein  provided ;  also 
that  the  contractor  should,  at  his  own  expanse,  erect 
aU  necessary  temporary  works  and  remove  them  when 
no  longer  required ;  also,  that  the  oompany  should  ba 
entitled  to  take  possession  and  complete  the  works  in 

(a.)  Beported  by  Gk)DFRKY  B.   Bestson,  Esq., 
Banister-at-  Law. 


case  the  contractor  became  bankrupt  or  upon  certain 
specified  defaults  upon  his  part. 

The  contractor  mortgaged  certain  plant  and 
materials,  iocluding  the  materials  of  a  temporary  dam 
across  the  mouth  of  the  harbour,  to  the  plaintiff  by 
a  reffistered  bill  of  sale.  He  i^ever  completed  the 
works.  He  became  bankrupt.  The  plsintiif  purchased 
his  equity  of  redemption  in  the  plant  and  materials 
from  the  trustee  in  bankruptcy. 

The  company  was  insolvent  and  unable  to  comnlete 
the  works.  Trustees  for  the  debenture-holders 
took  possession  of  the  works,  plant  and  materials,  and 
they  were  sold  by  order  of  the  court  in  a  debenture- 
holders'  aotion. 

The  plaintiff  brought  this  action  to  reoover 
possession  of  the  plant  and  materials  comprised  in  the 
bill  of  sale. 

Upjohny  K.O.,  and^.  Beddall,  for  the  plaintiff,  relied 
on  In  re  Keen  &  Keen,  50  W.  B.  334,  [1902]  1  E.  B. 
556. 

Butcher,  K.C.  and  Dunham,  for  the  defendant 
company. 

Ashton  Cross,  for  the  debenture-holders. 

Herbert  Jacobs,  for  the  purchaser  on  the  sal^,  cited 
Beeves  v.  Barlow,  32  W.  B.  672,  12  Q.  B.  D.  436; 
Brown  v.  Bateman,  15  W.  B.  350,  L.  B.  2  C.  P. 
272 ;  and  Sumpter  v.  Hedges,  46  W.  B.  454,  [1898]  1 
Q.  B.  673. 

Fabwsll,  J.,  after  stating  the  facts,  ssid.    The 

auestion  I  have  to  determine  is  the  construction  of 
lie  clause  in  the  contract  which  provides  that  all  plant 
and  materials  brought  upon  the  ground  shell,  till  a 
certain  event  which  never  happened,  be  considemd 
the  property  of  the  oompany.  I  construe  it  as 
vesting  them  in  the  company  subject  to  a  right  to  re- 
oonvfl^  anoe  in  certain  events.  In  my  opinion  In  re  Keen 
(k  Keen  was  decided  upon  the  terms  of  that  partioular 
contract  in  question,  which,  as  Bigham,  J.,  pointed 
out,  contained  clauses  incompatible  with  the  ioiBa  that 
the  plant  vested  immediately  in  the  oompany.  It  is 
therefore  no  authority  upon  this  case.  I  am  of 
ojnnion,  therefore,  that  the  plainlifTs  olaim  fails,  and 
the  action  must  be  dinnissed. 

Solicitors,  Batchelor  &  Cousins;  Busk,  Mellor,  & 
Norris,  for  P.  -4.  A.  Weston,  Bristol ;  Nye,  Moreton, 
&  Clowes ;  W.  H.  Newton,  for  G.  A.  T.  Tuckey,  Bristol. 


Wauoh  v.  Cbipfs  (a.) 

WiU'-Cmistrudion^Demse  to  "  B.  and  hr  heirs''-^ 
Gift  over  to  collateral  heirs-^Bule  of  cons^udion — 
IstaU  tail. 

By  his  wtU  a  testator  gave  two  houses  to  his  daughter 
A,  for  life,  and  after  her  death  as  to  one  house  **to  her 
daughter  B.  and  her  heirs,*'  and  as  to  the  other  house  *•  to 
her  son  0.  and  his  heirs  "  ;  and,  further,  **  if  either  tJie 
said  B  or  C.  should  die  without  an  heir  their  share  is  to 
go  to  the  survivor^ s  Mr  or  heirs.** 

Held,  thai  B,  and  C,  took  estates  tail,  and  that  the 
loords  •*  heirs  "  in  the  last  phrase,  **the  survivor's  heir  or 
heirs,**  must  be  read  as  **  lieirs  general**  and  not  as 
**  heirs  of  the  body,**  although  the  w^rd  had  that  latter 

(a.)  Beported  by  J.  H.  Davixs,  Esq.,  Barrister- 
at-Ciaw. 
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aigmficaiion  throughout  the  other  parts  of  the  will,  wher ' 
there  were  gi/ta  over. 

SummonF. 

The  testator  in  this  case  left  two  testamentary 
dooamenti,  both  of  whioh  were  admitted  to  probate, 
dated  reipeotively  the  SObh  of  December,  1862.  and 
the  13l;h  of  August,  1866/and  he  died  on  the  ISfch  of 
August,  1866. 

The  questiotts  to  be  determined  arose  on  the  oon- 
BtructioQ.of  the  Becood  document,  which  was  in  thes? 
tArms :  "  I  leave  to  my  daughter  Mary  Yine  a  freehold 
cottage  in  Hish-street,  Mile  Town.  Sheerness,  No. 
195,  and  after  her  death  it  is  to  go  to  her  dsaghter, 
Susan  or  Sosanuah  Tine  and  her  heirs ;  if  the  said 
Susannah.  Vine  should  haye  no  heir  the  oott%ge  is  to 

go  to  heir  eldest  brother,  Eiward  Bobfrfc  Yine,  an*) 
IS  heirs ;  if  he  should  die  without  an  heir,  it  is  to  go 
to  his  surviving  brothers  or  their  heirs,  to  be  equally 
divided  between  them.  I  also  leave  to  my  daughter 
Mary  Yiue  two  c3ttages  in  Chapel-street,  Wardi 
Town,  Nos.  10  and  11,  freehold,  and  after  her  deUh 
No.  10  is  to  be  left  to  her  son  Thomas  and  his  heirs, 
and  No.  11  is  to  go  to  his  surviving  brothers  or 
brother  or  their  heirs,  to  be  equally  divided.  I  leave 
to  my  daughter  Catherine  Graham  a  freehold  house, 
being  No.  13,  Yictoria-terraoe,  Wards  Town,  Stieer- 
ness,  doring  her  life,  and  after  her  death  to  go  to  her 
eldest  daughter,  Mary  Grahum,  and  her  heirs;  if  she 
should  die  without  an  heir  it  is  to  be  divided  equally 
between  the  survivors.  I  also  leave  t )  my  daughter 
Citherine  Graham  two  cottages  in  Chapel-street, 
Wards  Town,  Nos.  9  and  12  ;  after  her  death  No.  12 
to  eo  to  her  youngest  daughter,  Elizabeth  Graham, 
and  her  heirs,  and  No.  9  to  go  to  her  son,  William 
Graham,  and  his  heirs ;  if  eimer  the  said  JQlizabeth 
or  William  should  die  without  an  heir,  their  share  is 
t)  go  to  the  survivor's  heir  or  heirs." 

Elizabeth  Graham,  the  daughter  named  in  the  last 
clause,  died  a  spinster  on  the  25th  of  September, 
1891,  and  William  Graham,  the  sou  named  in  the  last 
gift,  died  a  bachelor  in  December,  1897.  Catherine 
Graham,  the  tenant  for  life  named  in  the  last  gift, 
died  on  the  23fd  of  April,  1902. 

The  question  to  be  decided  was  what  estates 
Blizibeth  and  William  Graham  todk  in  the  houses 
respectively  devised  to  them. 

.  Hon,  Frank  EushU,  for  the  plaintiffs  (the  heirs  of 
the  testator),  submitted  that  the  gift  to  Elizabeth 
Graham  and  her  heirs  and  to  William  Graham  and 
his  heirs  created  estates  tail.  The  words  '*  heirs  " 
WAS  used  frequently  in  the  ^nll  in  the  sense  of 
**  heirs  of  the  body,"  and  the  court  will  assume  that 
it  was  so  used  in  this  instance :  Be  BirJcs,  Kenyon  v. 
Bxrks,  [1900]  1  Ch.  417,  48  W,  B.  Dig.  209. 

Fischer  WilliamB^  for  the  defendants  ^the  devisees  of 
said  William  Ghraham,  and  those  claiming  through 
such  devisees),  referred  to  Feame  on  Contingent 
Remainders  (10th  ed.),  vol.  1,  p.  466;  Tilhurgh  v. 
Barbut,  1  Yes.  sen.  89;  and  Dos  d,  LiUledale  v. 
StMddU,  2  B.  &  Aid.  126. 

.  Hon.  F»  BusseU  replied. 

Fabwell,  J.,  after  stating  the  facts  set  out  above, 
proceeded  as  follows :  Under  these  circumstances  the 
first  question  arises— What  estate  did  Elizabeth  and 
WDliam  Graham  take  in  the  houses  respectively 
devised  to  them?  I  am  of  opinion  that  they  took 
estates  tail.  The  general  rule  of  construction  is  well 
settled,  and  is  thus  stated  in  Ft^arne  on  Contingent 
Bemainders  (10th  ed.),  vol.  1,  at  p.  466:  "Bat  we 
are  to  remember,  however,  that  altiiough  a  devise 
over  after  a  dying  without  heirs  is  in  general  void. 


yet  this  rule  is  not  without  exceptions;  for  if  the 
person  to  whom  the  limitation  over  is  made  be  a 
relation  of,  and  capable  of  being  collateral  heir  to, 
the  first  devisee,  in  that  case  the  first  devisee  takes 
only  an  estate  tail  because  the  limitation  over  to  the 
collateral  heir  plainly  denotes  that  only  lineal  heirs 
could  have  baen  intended."  But  it  is  argued  that  the 
rule  is  oonfioed  to  the  case  where  the  object  of  the 
gift  over  is  or  may  be  the  collateral  heir,  and  that 
in  the  present  case  it  is  obviously  impossible  that  the 
chUdren  of  a  brother  who  survives  his  sister  or  of  a 
sister  who  survives  her  brother  can  ever  be  heirs  to 
the  predecessor.  But  the  rule  is  merely  a  rule  of  con- 
struction, not  a  rule  of  law,  and  has  been  established 
to  give  effect  to  the  intention  for  reasons  applicable  to 
the  present  case.  Thus  in  Nottingham  v.  Jennings,  1 
P.  Wms.  23,  at  p.  24,  Holt,  C.J.,  says :  "  I  agree  if  the 
devise  over  had  been  to  a  stranger  it  had  been  void, 
and  B.  had  taken  a  fee  simple ;  but  in  the  present  case 
the  word  (heirs)  can  import  nothing  more  than  issue, 
for  how  could  he  possibly  die  without  heir,  living  the 
other  brother  ?  " 

In  the  present  case  I  ask  the  same  question.  How. 
could  Elizabeth  or  William  die  without  an  heir  if  tne 
other  survived?  But  the  gift  over  assumes  the 
existence  of  the  one  at  the  death  of  the  other,  and  the 
title  of  the  heirs  of  the  survivor  is  contingent  on 
evidence  of  survivorship  of  their  ancestor.  If  it  is 
absufd  to  suppose  that  the  testator  meant  heirs 
general  in  a  g4ft  t^  A.  and  his  heirs,  because  he  has 
given  the  property  over  in  the  event  of  the  failure  of 
heirs  general  to  a  person  who  may  be  such  heir  general, 
it  is  equally  absurd  to  suppose  that  he  meant  heirs 
general  when  the  gift  over  to  a  stranger  is  made  to 
depend  on  the  existence  of  one  who  is,  or  may  be, 
heir  general  at  or  after  the  total  failure  of  heirs 
general.  Li  my  opinion  the  rule  as  stated  in  Fearne 
may  be  amplified  thus :  If  the  person,  to  whom  the 
limitation  over  is  made,  be  capable  of  being 
collateral  heir  to  the  first  devisee,  or  if  the  event 
on  which  the  gift  over  is  made  necessarily  depends 
on  the  existence  of  a  collateral  heir  of  the  first 
devisee  on  such  first  devisee's  death,  the  first 
devisee  takes  only  an  estate  tail. 

The  next  question  is.  What  is  the  meaning  of  the 
words  *'the  survivor's  heir  or  heirs"?  I  do  not 
feel  at  liberty  to  alter  the  meaning  of  the  words, 
and  to  read  them  as  if  they  were  '*  heirs  of  the 
body."  It  is  argued  that  the  testator  has  through- 
out this  document  used  the  word  ''heirs"  when  he 
meant  ''heirs  of  the  body,"  but  this  is  by  force 
of  the  several  gifts  over  under  the  rule  of  construc- 
tion to  which  I  have  already  referred.  In  this  case  I 
have  no  gift  over,  and  the  word  "heir"  is  not  a 
flexible  word  like  "  issue,"  which  was  the  word  in  In  re 
Birks.  The  gift  was  contingent  on  the  death  of  the 
survivor  during  the  lifetime  of  the  tenant  for  life,  for 
nemo  est  heres  viventis,  and  if  the  tenant  for  life  had 
died  first,  the  gift  would  have  failed  (or  want  of  a 
particular  estate  to  support  it.  But  in  the  event  that 
happened  it  has  taken  effect,  and  I  can  find  nothing 
to  justify  me  in  alteriog  the  plain  meaniog  of  the 
words.  The  alternative  phrase  "heir  or  heirs  "  is  too 
narrow  a  foundation  to  build  an  argument  upon. 
Mr.  BusseU  relied  upon  Simpson  v.  Ashworth,  6  Beav. 
412,  but  in  my  opinion  the  reason  on  which  Lord 
Langdale*s  decision  is  based  has  no  application  to  the 
present  case.  The  will  there  contamed  divers  gifts 
to  the  sons  and  daughters  and  their  heirs,  which,  by 
virtue  of  the  rule  above-mentioned  were  held  to  be 
gifts  ia  tail;  and  then  there  was  a  gift  over  of  a 
daughter  Catherine's  share  "  to  mv  son  and  daughters 
that  have  heirs,  share  and  share  alike."  Loid  Lang- 
dale  held  that  the  testator  intended  the  same 
quantity  of  estate  to  go  over  which  he  had  given  id 


VoL  LL 


[Hay  16, 1006.] 


THE  WEEKLY  REPORTER. 


463 


High  Cou&t. 


Harrington  v.  Sbndall. 


High  Court. 


the  first  instanoe— that  is,  he  inferred  from  the  fact 
that  ijl  the  original  gifts  were  to  the  sons  and  daughters 
in  tail  tha^i  the  iateotion  was  that  the  share  of  a 
danshter  given  o?er  in  the  event  of  her  death  <*  with- 
out lawful  issue"  was- given  for  a  similar  estate. 
But  I  have  no  such  indioation  of  intention  in  this 
case.  The  heirs  of  the  survivor  are  not  obieots  of  any 
prior  gift.  In  ord'ir  to  make  Lord  Langdale's  decision 
apply,  the  gift  here  should  have  been  ty  the  survivor, 
his  or  her  heirs  or  heir,  instead  of  to  the  heirs  or  heir 
of  the  survivor. 

Solicitors    for   the  plaintiff.  Sismey  &  Oook,    for 
Copland  d)  Son,  Sheemesi. 

Solicitors  for  the  defendants,  Croiaman,  Prichird,  (k 
Co.,  for  Blome- Jones,  Sheemess. 


Chan.  Div. 
Joyce,  J.    I 


March  4. 


Harrington  v.  Sendaxl.  (a ) 

Cluh— Absence  of  express  power  to  alter  rules — Power  of 
majority  to  bind  minority — "  General  purposes  "  of 
club — Power  to  increase  subscription. 

In  the  absence  of  an  express  power  to  alter  its  rules,  a 
club  has  no  inherent  authority  to  increase  the  annual 
subscription  provided  for  by  the  rules,  against  the  wishes 
of  a  dissentient  minority  of  its  members. 

The  plaintiff  in  this  action  was,  and  had  been  since 
1886,  a  member  of  the  Oxford  and  Cambridge 
IJniversifcy  Club,  and  he  moved  to  restrain  the  defen- 
dants, who  were  the  committee  of  the  dub,  from 
interfering  with  his  enjoyment  as  such  member  of  the 
use  and  benefit  of  the  dub  aud  its  privileges  and 
property,  and  from  posting  up  his  name  as  that  of  a 
member  in  default  with  his  subscription,  and  from 
erasing  his  name  from  the  list  of  meinbers  of  the  club. 

The  facts  were  as  follows : 

In  1886,  when  the  plaintiff  joined  the  dub,  the 
entrance  fee  was  forty  guineas  and  the  annual  sub- 
scription eight  guineas. 

At  a  general  meeting  hdd  oa  the  28th  of  May, 
1902,  it  was  resolved,  by  a  majority  of  the  members 
present,  that  the  annual  subscription  should  be  ia- 
creased  to  nine  guineas.  The  plaintiff  was  not  present 
at  the  meetiDg  and  had  previously  expressed  his 
dissent  from  the  proposal,  and  after  the  pasaiog  of  the 
resolution  he  g«ve  notice  to  the  secretary  of  his  dissent 
from  and  objection  to  it. 

In  January,  1903,  the  plaintiff  tendered  £8  8s  as 
his  subscription  for  the  year,  but  his  cheque  was,  by 
the  instructions  of  the  defendants,  returned  to  him  as 
insuffident  in  amount. 

On  the  3rd  of  February  he  received  notice  that  his 
subscription  was  still  unpaid,  and  subsequently  bis 
name  was  posted  in  the  manner  compUined  of  in  this 
action. 

The  rules  of  the  dub  contained  no  provision  for 
making  amendments  or  alterations  thereto.  The  pre- 
amble redted  that  the  club  "was  instituted  for  the 
association  of  gentlemen  edacated  at  Oxford  and 
Cambridge  Univercities,  and  for  promoting  and  con- 
tinuing a  mutual  intwest  and  feUowship  betwon 
them.  Aa  every  member  will  upon  payment  of  hm 
entrance  fee  and  subscription  become  eotiUed  to  the 

(a.)  Reported  by  Alan  C.  Nbsbitt,  Bsq„  Barrist-r- 
at-Law. 


benefits  and  privileges  of  the  dub,  so  such  payment 
wQl  be  considered  as  a  dtdaration  of  his  submission 
to  the  following  rales  and  regulations.'*  Bule  14 
provided  that  an  annual  subscription  of  £8  8s.  should 
be  due  and  payable  from  each  member  on  the  1st  of 
January.  Bules  16  and  17  provided  for  the  posting 
of  names  of  defaulters  and  the  erasion  of  their  names 
from  the  list  of  members  if  the  default  continued. 
Bule  23  provided  that  an  annnal  meeting  of  the  dub 
should  be  held  for  general  purposes  in  the  m'oiith  of 
May  in  each  year,  of  which  due  notice  was  to  be  given 
in  the  manner  therein  mentioned. 

The  evidence  showed  that  the  dub  was  founded  in 
1830,  since  which  date  tbe  rules  had  been  altered,    ■ 
varied,  or  added  to  in  over  fifty  different  ways    on   • 
more  than  thirty  separate   occasioos  by  means   of   . 
resolutions  pissei  at    the    aonual  meetings.      The 
subscription  had   on   three  several    occasions,    the    . 
litest  being  in  1881,  been  increased  by  various  incre- 
ments to  its  present  amount.     The  rules  had  also 
been  altered  on  several  occasions  since  the  plaintiff 
became  a  member,  and  he  had  made  no  objection  to 
any  such  alteration.    It  further  appeared  that  since 
1881  the  annual  expenditure  had  increased  by  over 
£2,000,  of.  which  £1,000  was  due  to  increased  rating 
and  taxation. 

Hughes,  K.G.,  and  Simon,  for  the  plain4ff. 

HaMane,  K.C,  and  R,  J,  Parker,  for  the  defendants. 
— Hy  a  long  continued  course  of  practice  ex^^endioff 
over  many  yf  ars  the  expression  "  general  purposes  " 
Id  rule  23  has  been  interpreted  as  inyolving  a  power 
to  alter  rules;  apart  from  that  there  must  be  an 
inherent  power  to  do  so ;  the  indiyiduil  members  are 
not  liable  for  the  dub*s  debts,  but  only  the  committee, 
who  have  to  look  to  members'  subscriptions  to 
indemnify  them ;  if  the  club  can,  and  do,  authorise  the 
committee  to  incur  certain  expenses,  and  can  deter- 
mine the  amount  of  them,  they  can  also  increase  the 
means  for  defraying  them— i.e.,  raise  the  subscription ; 
that  follows  almost  as  a  corollary.  But  we  rely 
ohiefiy  on  the  interpretation  accorded  by  usage  to 
rule  23,  and  say  that,  if  not  generally,  yet  within 
r'^asOnable  limits,  the  members  have  power  by  a 
majority  to  effect  alterations,  and  the  plaintiff  has  • 
always  aef uiesoed  in  that  view  of  the  position. 

JoTCS,  J.— The  question  in  this  case  is  whether  a 
majority  of  the  members  of  the  Oxford  and  Cam-  > 
bridge  Club,  assembled  in  general  meetiag,  have  . 
power  to  alter  the  rule  which  regulates  the  amount  of 
the  annual  subscription  to  the  club  in  sudi  a  way  as 
to  bind  a  dissentient  minority  to  i>ay  a  larger  sub-  • 
scription  in  future  years.  When  the  plaintiff  joined 
the  club  he  became  entitled,  as  a  member,  to  the  th^n 
beuf  fits  and  privileges  of  the  club«  and  must  be  takeli 
to  have  submitted  himsdf  to  then  rules  and  regula- 
tions. I  say  the  '*then"  rules  and  regulations 
because  they  had  bren  from  time  to  time  modified  in 
various  wa^s.  In  other  words,  he  agreed  to  be  bound 
by  the  written  contract  contained  in  those  rules  and 
regulations.  Now,  those  rules  contained  no  express 
power  to  alter  or  amend  the  rules  from  time  to  time, 
but  it  is  contended  that  there  must  be  an  inherent 
power  in  a  majority  of  the  members  to  do  this,  dther 
in  any  way  they  may  think  fit,  or  at  least  within  cer- 
tain limits.  No  authority  was  dted  to  me  for  this 
nosition,  and  in  my  opinion  there  is  no  more  power 
ter  tbe  rules  in  this  case  than  there  is  for  any 
other  asscdal ion  depending  on  express  written  con- 
tract to  alter  the  regulations  imposed  by  it.  In  my 
opinion  thfre  is  no  power  in  the  members  to  alter  the  •' 
rules  when  such  power  forms  no  part  of  the  written 
contract  With  regard  to  rule  23,  it  is  not  alleged 
that  the  ordinary  meaning  of  the  phrase  <' general 
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would  inoliid«  a  power  to  alter  the  ni]ei» 
nt'it  ie  eeld  that  the  mle  baa  alwayi  been  inter- 
preted upon  that  looting.  Now,  in  deeling  with  an 
ancient  statate,  yon  may  no  doabt  appeal  to  oontinaed 
neage  ae  a  meani  of  interpreting*  bat  not,  in  iny 
opinion,  when  yon  are  deaung  with  an  alto^jetber 
modem  contract,  as  in  the  preeent  caae.  Nor  la  the 
aoaloffy  of  a  partnership,  where  the  articles  can  be 
amended,  any  goide  to  this  caae,  which  ia  quite  dis- 
aimikr.  If  a  majority  can  raiae  the  anbacription  to 
nine  goioeas,  why  not  to  twenty  gaineia«  or  whT  can 
they  not  call  upon  iodiTidnal  mambera  to  diacharge 
the  UabiUties  of  th9  dab?  Acaio,  it  ia  a11e||ed  that 
the  plaintiff  hai  acqaieaoed  in  the  inteipiretatum  con- 
tenaed  for  of  rale  23  by  acqaieaotng  in  other  altera- 
tiona  of  rales.  These,  however,  appear  to  have  been 
of  qoite  a  minor  ch«raoter,  and  the  p1aint«ff  f«lt  no 
objection  to  them ;  becaase  he  did  not  come  and  ask 
for  an  in jaaction  in  theae  matters,  I  cannot  hold  that 
he  ii  not  entitled  to  do  so  in  a  case  where  hii  pecaaiary 
interest  ii  indirectly  affected.  If  he,  therefore, 
insists  apon  hts  rights,  I  dedate  that  he  is  entitled  to 
the  injaootion  he  asks  for. 

Solioitocs,  Law/ord,  WaUrhoiue,  &  Lawfcrd  ;  Walker, 
MarHneau,  A  Co. 


Prob.  Div.  &  Adm.  DIt. 
Divorce. 


Not.  25. 


Wads  v.  Wads. 
Bbooks  Intervening,  (a.) 

Divorce — FracHce^Inlervener*»  co$U, 

Where  the  respwident  did  poi  deny  at  the  trial  hi$ 
adultery  with  a  wo/nan,  who.  on  learmng  that  he  waa  not 
going  to  deny  the  charge,  obtained  leave  to  intervene,  and 
the  petition  m  aaainet  her  wae  diemieeed^ 

The  Cjwrt  held  that  the  intervener  ought  to  he  placed 
in  the  beet  poeeible  poeiOon  to  obtain  the  eoeti  of  her 
intervention,  and  that  the  ooete  of  it  ought  to  fall  upon 
the  reepondent  as  weU  m  the  petitioner. 

This  was  an  application  by  an  intervener  for  a  first 
charge  lor  her  coats  npon  a  fond  paid  into  coort  by 
the  reapondflnt  (the  hnaband)  for  aecarity  lor  the 
petitioner'a  coata  of  the  hearing  nnder  the  following 
drcomatancea : 

The  wife  petitioned  for  a  diasdlntion  of  her  marriage 
on  the  groand  of  adultery,  craelty,  and  desertion, 
the  adoltery  alleged  being  with  a  womsn  or  women 
nnknown  and  ^th  a  woman  named.  Thehasbsnd 
denied  all  the  charges,  bat  the  woman  who  waa 
named,  being  a  govemesa  in  very  poor  droamatanoea, 
took  no  atepa  to  intervene,  aa  ahe  relied  apon  the 
hnaband  fighting  the  caae. 

When  tne  caae  csme  on  lor  hearing  the  hnaband 
stated  that  he  was  not  ia  a  position  to  contest  the 
adoltery  and  the  desertion,  bat  thajt  he  woald  contest 
the  auctions  of  otaMy. 

The  intervener  then  applied  for  leave  to  intervene 
in  the  snit  and  defend  herself  against  the  pattionlar 
charge  of  adnltery  which  concerned  her,  and  the  case 
was  thereaponadjoomed  to  enable  bar  to  prepare  her 
delsDce. 

(a.)  Reported  by  Owynns  Hall,  Esq.,  Barrister- 
at-Law. 


At  the  hearing  the  charge  of  adalteiT  against  hsr 
failed,  and  ao  far  aa  ahe  waa  concerned  the  petitioa 


^stoson,  lor  the  intervener,  appliei  lorafirat  oharga 
lor  her  coata  npon  the  fond  in  coort,  as  hereinbrfon 


Barnard,  lor  the  petitioner,  ontsnded  that  tiia 
coort  had  power  to  condemn  the  hosband  in  the  ooati 
oltiiai 


PrieeOey  raised  no  objection  to  the  intervener's 
appUoation. 

BABKsa,  J.,  granted  a  decree  of  jodicial  aspaia- 
tion  on  the  groood  of  dessrtton,  with  coeta  agatntt 
the  reapmdcnt;  and,  dealing  with  the  intervener's 
application,  aaid  that  he  thonght  that  no  caee  had 
been  made  oat  againat  her,  and  if  any  anapiokm  of  a 
caae  attached  to  her,  which  he  did  not  think  really  di4« 
it  had  been  entirely  diapeiled  by  h*r  evideooe.  He 
thonght  he  ooght  to  place  the  intervener  in  tiiebe4 
poanble  poeitkm  toobtsin  payment  of  the  ooets  which 
she  had  iocorred,  and  rightly  inooirel,  in  defending 
herself.  It  woold  not  have  been  lor  hur  to  have 
intervened  if  the  hosband  had  looght  the  caee  out  ss 
he  ooght  to  have  done.  Tlie  expense  of  her  interveatioa 
ooght  to  fall  npon  Mm  ai  well  as  npon  the  {Mtitiooer, 
a^  an  order  woold  therefore  be  made  against  both 
the  petitioner  and  the  respondent  to  pay  the  ocets  of 
the  intervener.  Having  regard  to  the  oondoot  ol 
the  hosband  the  petitiimer  oo^ht  to  have  an  order 
for  her  coetf,  as  her  edioitor  did  not  appear  to  liave 
acted  improperly  in  layinc  the  caee  before  the  coort, 
especially  after  the  admissioa  m«de  in  coart  on  behalf 
dTthe  hatband. 

Sdidtors  for  petitioner,  Sanders  it  Harding,  lor 

Tunniclife  A  Balthouee^  Bradford. 

Sdidtors  for  respondent,  CorUn,  Greener,  A  Oxk, 
lot  Beaumont,  WHeon,  A  Oroft,  Leeds. 

Sdidtors  for  intervener,  Jaquee  A  Oo,,  for  Xeill  ^ 
Holland,  Bradford. 
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emxt  Of  tLppm. 


From  Chan.  Diy.  \ 

(Collins,   M.B.,    and   Bomer  and  >  April  7. 

Cozena-Hardy,  L.JJ.)  ) 

Oabb  v.  Hbnby  and  Anothbb.  (a.) 

Convict — AdminiBtraiot  of  corMcCs  property — Power  of 
mle — Action  by  convict  against  admini%trator^^Ftlony 
Act,  1870  (33  Jb  34  Vict  c.  23),  88.  12,  17,  20. 

Tht  pouMT  of  Bale  over  the  property  of  a  convict  con^ 
frrred,  by  section  12  of  t?ie  Felony  Act,  1870,  on  hia 
adminiBlrator,  is  absolute,  and  is  not  limited  to  a  power 
of  sale  for  the  purpose  of  making  the  payments  authorized 
by  the  Act,  If  in  regard  to  any  sale  of  such  property 
the  administrator  has  in  fact  exercise  i  a  discreXim,  xind 
hii  conduct  has  been  otherwise  bon&  fi  ie,  there  has  been 
a  boni  fide  sale  by  him  within  section  17,  and  the  sale 
cannot  be  called  in  question  by  the  convicts 

Decision  of  fiuoklejr,  J.  {ante  p.  166,  [1903]  1  Gh.  90), 
affirmed. 

This  Wis  aa  appeal  from  the  deoiiioB  of  BooUey,  J. 
(reported  sub.  nam.  Carr  t.  Anderson^  ante^  p.  166, 
[1903]  1  Oh.  90). 

The  facts  were  as  follows : 

Da  the  25th  of  July,  1895,  Carr,  the  plaintiff  in 
this  action,  was  convicted  of  felony,  and  sentenced  to 
six  years'  praal  servitude.  Sir  Bobert  Anderson  wat 
appointed  his  administrator  nnder  the  proTisions  of 
tie  Felony  Act,  1870.  a'ld,  as  saih,  took  pDssession 
of  his  property.  This  property  consisted  of,  inter 
alia,  jeirellery,  sharee  in  the  Louisville  and  Nashville 
Bvlway,  and  certain  bDndi.  Baring  the  coarse  of 
adminis^ation  all  the  property  was  sold  with  the 
exception  of  fonr  foreign  bonds,  which  were  alleged 
to  De  worthless.  The  sale  of  the  Louisville  and 
Nashville  shares  had  been  conducted  by  a  subordinate 
offioiAl  at  Scotland  Yard  who  subsequently  turned 
out  to  be  a  dishoneat  person,  and  who  in  this  par- 
ticular case,  instead  of  going  to  a  stockbroker, 
negotiated  the  sale  of  the  shares  through  a  money- 
changer. The  sale  of  the  jewellery  was  made  under 
a  course  of  practice  alleged  to  be  univertally  followed 
at  6cotl«na  Yard,  property  of  this  sort  of  compara- 
tivdy  small  value  being  sold  without  special  direc- 
tions given  in  respect  of  it. 

In  Jnlyi  1901,  the  plaintiff  brouffht  this  action 
against  Sir  Bobert  Anderson,  the  Mte,  and  Mr. 
HeuT^,  the  present  Assistant  Oommissioner  of  the 
Grinunsl  Investigation  Department,  asking  for  an 
account  of  his  property  wnich  had  come  into  their 
hands,  for  delivery  up  of  what  might  be  found  due 
to  him,  and  for  damages  for  wrongful  converaion  of 
his  property. 

Baoluey,  J.,  held  that,  the  defendant,  Sir  Bobert 
Anderson,  havinff  exerdsed  a  discretion  in  the  sale  of 
the  proper^,  ana  his  conduct  havinsr  been  other  sose 
bonajuk,  was  entitled  to  rely  on  the  Felony  Act,  1870. 

The  plaintiff  appealed. 

Astbury,  K,0.,  and  M.  R,  Emanuel  used  the  same 
arguments  in  the  court  belo  v. 

Birrell,  K.O.,  and  T.  T.  Methold  were  not  called 
upon. 

OoLLurs,  M.B.'I  am  of  opinion  that  the  dedsion 
of  Buckley,  J.,  was  perfectly  right.  The  learned 
judge  had  the  opportunity  of  seeing  and  hearing  Sir 
Bu^-rt  Anderson,  and  cime  to  the  condusion  th«t  he 
acted  bond  fide.    He  has  carefully  considered   the 

(a.)  Beported  by  B.  B.    Gampbsll,   Esq.,    Ear- 
rister-at-Law. 


allegations  made  by  the  plaintiff  and  the  distinction 
urged  in  the  case  of  the  jewellery,  and  has  found  that 
the  sale  of  those  articles  having  been  in  accordance 
with  a  well-establithed  practice,  the  fact  that  Sir 
Bobert  Anderson  did  not  mterfere  with  that  practice 
does  not  affect  him  with  liability.  In  my  opinion, 
the  mere  fact  that  the  defendant  did  not  ii^fere 
with  such  a  practice  does  not  show  that  he  exercised 
no  discretion.  In  my  opinion,  moreover,  such  a  sale 
is  not  unreasonable,  and  primd  facie  is  the  proper 
course  to  be  taken  in  such  cases. 

BOMXB,  Ii.J. — ^I  agree.  I  wiU  only  add  a  few 
words  as  to  the  jewellery.  I  am  satisfied  that  Sir 
Bobert  Anderson  knew  of  the  sa^e,  and  exerdsed  a 
certain  amount  of  discretion  in  not  interfering.  Bat 
it  is  alleged  that  there  is  a  practice  at  Scotland  Yard, 
under  which  a  oonvict*s  property  is  sold  without 
havirg  regard  to  whether  a  sale  is  advisable  or  not. 
All  I  can  say  is  that,  if  there  be  such  a  practice,  the 
sooner  it  is  departed  from  the  better,  and  if  an 
administrator  failed  to  exercise  any  discretion  in  sudi 
a  sale,  and  caused  someone  else  in  the  office  to  effect 
such  a  sale  to  the  loss  of  a  convict*s  estate,  that 
administrator  would  probably  find  himsdf  affdcted 
with  liability  for  it  if  the  mattor  came  before  this  court. 

Cozbns-Habdy,  L.J.—TJnder  the  Felony  Act, 
1870,  aa  administrator  is  bound  to  exerdse  some  dis- 
cretion on  the  sale  of  a  convict's  property.  If  he 
does  so  exercise  it,  the  sale  is  binaing  and  cannot 
afterwards  be  impeached  by  the  convict.  To  my  mind 
it  is  perfectly  clear  that  Sir  Bobert  Anderson  did 
authorize  the  sale,  and  exerdse  his  discretion  bond 
fide.    Tte  appeal  must  therefore  be  dismissed. 

Appeal  dismissed, 

Sdidtors,  Emanuel,  Bound,  &  Nathan  ;  Wontner  <S: 
Sons. 


From  Begistrar  in  Bankruptcy.  1 
(Collins,  SLB.,  and  Bomer  and  >  April  3. 

Oozens-Hardy,  L.JJ.)         J 

In  re  PiLLiNO, 
Ex  parte  The  Boabd  op  Tbade.  (a.) 

Bankruptcy — Receiving  order — Scheme  of  arrangememt — 
Release  of  debts  bv  majority  of  creditors  on  condition 
of  courts  approval  of  the  scheme — Approval  of  scheme 
"Bankruptcy  Act,  1890  (58  <fc  54  Vict.  c.  71),  s.  8. 

A  debtor,  who  is  anxious  to  obtain  the  courfs  approval 
of  a  scheme  of  composition,  must  lay  before  the  court  all 
the  terms  and  arrangements  of  that  scheme  It  is  not 
sufficient  for  tJie  debtor  by  himsdf  to  carry  out  part  of 
the  scheme,  and  then  to  come  to  the  court  to  get  its 
sanction  as  to  the  balance  of  the  scheme. 

In  re  B.  A.  B,  (50  W.  R.  229,  [1902]  1  K.  B.  457), 
and  In  re  Baines  (86  L.  T.  Rep.  691,  50  W.  R.  Dig.  17), 
discussed. 

This  was  an  appeal  from  a  dedsion  of  Mr.  Begbtrar 
Brougham. 

The  facts  were  as  follows :  On  the  7th  of  September, 
1898,  a  recdving  order  was  made  against  J.  B.  Pilling. 
Subsequently  the  debtor  applied  for  the  approval  of  a 
composition  of  7s.  6d.  in  the  £,  payable  to  those 
of  his  creditors  who  had  not  rdeased  their 
claims  against  the  estate.  At  the  date  of  the 
recdving  order  the  claims  against  the  estate,  after 
various  deductions  had  been  made,  amounted  to 
£76,671.  Creditors  for  £55,979  of  this  amount  chose 
to  rdy  on  iiieir    securities.     With   regard  to  the 

(a.)  Beported  by  B.  B.  Campbell,  Esq.,  Barrister- 
at-Law. 
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balance  of  £20,692,  oreditors  for  £13,389  had  executed 
releases,  each  of  which  releases  contained  a  proviso 
that  tiie  rcdease  should  have  no  force  or  operation 
unless  tiie  composition  scheme  obtained  the  suiotioa 
of  the  court. 

The  registrar,  on  the  matter  coming  before  him, 
came  to  the  conclusion  that  the  compoaidon  ought  to 
be  approved,  and  he  accordingly  ordered  the  receiving 
order  to  be  discharged. 

The  Board  of  Trade  appealed. 

Sir  R.  B*  Finlay,  A.G.,  and  Muir  Mackenzie^  for  the 
Board  of  Trade. —The  whole  object  of  section  3  of  tha 
Bankraptcy  Ao**,  1890,  is  to  provide  for  a  settlament 
under  the  control  of  the  couit.  When  you  get,  as 
here,  a  withdravral  by  private  arrangements  o!  the 
majority  of  the  creditors,  the  subsequent  compositioo 
with  the  remaining  creditors  is  not  a  scheme  which 
should  be  sanctioned  by  the  court.  The  releases  here  ard 
not  absolute,  but  conditional.  It  was  never  intended 
that  such  private  arrangement  i  as  these  should  be  made. 
The  Acts  of  1883  and  1890  restored  the  control  of  the 
court  in  these  matters.  If  this  scheme  is  sanctioned, 
it  will  mean  that  a  debtor  will  practically  be  enabled 
to  bargain  for  his  discharge  with  creditors  outside 
the  court.  The  small  minority*  of  creditors  which 
reaiains  here,  is  a  residue  left  for  show :  In  re  Dixon 
andCarduB,  37  W.  E.  161,  5  Morr.  291. 

Beed,  K.C,  and  P.  M,  Francke,  in  support  of  the 
scheme. — It  is  difficult  to  consider  a  general  principle 
of  law  without  a  separata  kaowledge  of  the  facts. 
Here  the  official  receiver,  in  accordance  with  the 
general  practice,  questioned  not  only  the  debtor  but 
also  the  persons  giving  the  releatei  to  see  whether  it 
was  a  proper  sort  of  arrangement.  Moreover,  the 
release  is  not  conditional,  it  is  an  absolute  release  with 
a  defeasance  clause.  [Bomeb,  L.J.,  referred  to  a 
passage  in  the  judgment  of  Blackburn,  J.,  in  Ntwington 
V.  Levy,  19  W.  B.  473,  L.  E.  6,  50  W.  E.  299.  0.  P. 
180,  at  p.  191,  as  an  authority  for  the  proposition 
that  release  in  this  form  simply  amounted  to  a  covenant 
not  to  sue  except  in  a  certun  eveut.]  It  is  not  for 
the  debtor  to  satisfy  the  court  that  everything  is  in 
order. 

The  following  oases  were  also  referred  to :  In  re 
E.  A.  B.,  50  W.  E.  299,  [1902]  1  KB.  457;  In  re 
Bainee,  86  L.  T.  Eep.  691,  50  W.  E,  Dig.  17. 

CoLUNS,  M.E. — ^This  is  an  appeal  from  a  decision 
of  Mr.  Eegistrar  Brougham  approving  of  a  certain 
scheme  of  composition  by  the  debtor  under  the  pro- 
visions of  the  Bankruptcy  Act,  1890,  s.  3,  and  the 
point  taken  by  tbe  Board  of  Trade  is  that  on  the  details 
of  the  scheme  they  are  left  in  complete  ignorance  as 
to  how,  under  the  releases,  a  large  proportion  of  the 
debts  have  been  withdrawn.  They  say  that  on  the  face 
of  this  scheme  and  on  the  f  aoeof  the  documents  adduced 
as'j^art  of  the  scheme,  there  appear  facts  which,  if  unex- 
plioned,  leave  them  in  doubt  as  to  whether  or  not  this 
scheme  can  be  a  legitimate  scheme,  and  that  they  ought 
not  to  be  called  upon  to  approve  it.  The  scheme 
which  is  now  put  forward  is  ttiis :  The  debtor  says, 
•*  I  propose  to  pay  my  oreditors  a  composition ;  I  pay 
into  court  a  certain  sum  for  costs,  and  I  will  pay  in  a 
sum  sufficient  to  pay  a  composition  of  79.  6d.  in  the 
£,"  and  he  says  in  the  fourth  paragraph  that  such 
creditors  as  released  their  debts  shall  not  be  included 
in  the  payment  of  the  composition.  Now  it  turns  out 
that  a  very  considerable  percentage  of  the  oreditors 
are  said  to  have  released  their  debts.  I  think  the 
terms  of  the  release  are  very  important.  They  say, 
*'  Provided  always,  and  it  is  hereby  expredsly  agreed 
and  declared  that  if  the  said  proposed  composition  of 
7s.  6d«  in  the  £  or  any  other  proposal  for  a  composition 
involving  payment  of  7s.  6d.  in  the  £  shall  not  bs 
approved  by  the  court,  or  the  receiving  order  shall 


not  in  any  other  manner  be  rescinded,  then  these 
presents  shall  have  no  force  or  operation.**  Therefore 
that  document,  which  is  part  of  the  scheme,  shows  on 
its  face  thab  taere  is  not  an  absolute  release ;  in  fact, 
that  there  is  mly  a  release  that  takes  place  in  a  certain 
event  whidi  has  not  happened— namely,  the  approral 
of  the  scheme.  The  Board  say,  **  This  on  its  face  is 
not  a  scheme  that  we  can  approve  of.  Tiiis  agreement 
has  been  made  simply  for  the  purpose  of  assisting  you 
in  attempting  to  carry  out  this  scheme ;  it  is  an  agree- 
ment to  hola  in  suspense  the  right  in  the  creditor  of 
proving  for  his  debt  until  he  finds  whether  or  not  you 
are  going  to  get  that  scheme  passed  or  not,  reserving 
all  his  rights  as  a  creditor  in  the  event  of  your 
not  getting  that  sdieme  passed."  It  seems  to 
me  that  the  Board  of  Trade  are  right  in  their 
contention,  and  I  think  it  may  be  tested  in  tius 
way.  Oan  the  debtor  claim  to  put  himself  in  a 
better  position  by  keeping  back  from  the  offidal 
receiver  the  special  terms  up  )n  which  he  has  secured 
the  assent  of  certain  creditors ;  oan  he  be  in  a  better 
position  than  if  he  had  averred  at  the  outset  as  part 
of  the  scheme,  and  before  he  had  carried  out  his 
arrangement  with  his  creditors,  what  he  proposed  to 
do  ?  It  seems  to  me  that  he  cannot,  and  that  if  he 
had  come  forward  with  a  scheme  stating  on  its  faoe 
that  he  propojed  to  bring  about  an  agreament  with  a 

S'ven  percentage  of  creditors  on  the  terms  that  they 
ould  approve  provisionally  a  release  of  their  debts 
subject  to  the  composition  being  approved,  and  had 
sUted  all  the  facts,  I  do  not  think  the  official 
receiver  or  the  Board  of  Trade  would  have  been 
justified  in  accepting  such  a  scheme. 

Now  it  is  said  here  that  the  registrar  who  up- 
held this  scheme  really  decided  on  the  authority 
of  another  oase— the  case  of  In  re  E,  A,  B. — ^in 
this  court.  That  appears  to  me  to  be  the  ground 
of  his  decision,  but  when  one  comes  to  criticize 
the  case  of  In  re  E.  A.  B.  it  does  not  seem  to 
support  this  view  at  all.  It  seems  to  me,  with 
deference,  that  he  has  misapprehended  the  effect 
of  that  decisioo.  There  certain  of  the  creditors  of 
the  debtor  had  arranged  to  release  their  debts,  bat 
they  had  made  that  arrangement,  as  the  ourt  Held, 
without  the  knowledge  or  privity  of  the  debtor. 
They  had  arranged  with  a  tnird  person  acting 
entirely  without  his  knowledge  or  consent,  and  in 
point  of  fact  they  had  absolutely,  not  as  part  of  the 
scheme,  but  absolutely  aad  fiaalLy  released  their 
debts,  with  the  result  that  the  creditors — the  oaly 
creditors  left  whose  interests  were  to  be  oon  side  red- 
were  the  creditors  whose  debts  had  not  been  released. 
Now  that  case  proceeded  upon  a  totally  different: 
ground,  and  in  point  of  fact  it  shows,  by  the  grounds 
upon  which  it  was  put,  that  had  the  arrangement  in 
question  been  made,  not  by  a  third  party  without  the 
knowledge  of  the  debtor,  bat  by  the  debtor  himself, 
the  decision  of  the  court  would  have  been  totallf 
diff'erent.  It  was  dealing  with  a  case  where  another 
person  entirely  out«ide  the  debtor's  knowledge  htd 
obtained  releases  from  several  of  his  creditors.  That 
is  not  this  case,  and  if  the  facts,  as  I  have  already 
said,  were  averred  on  the  face  of  his  scheme,  I  do  not 
suppoie  for  one  moment  the  debtor  could  have  asked 
the  assent  of  the  court.  He  would  have  had  to  show,  if 
he  had  averred  all  the  facts  oa  the  face  of  the  scheme, 
the  terms  upon  which  he  was  securing  the  release 
provisionally  of  these  persons,  and  he  is  in  no  better 
position  because  he  has  kept  that  back  from  the  view  of 
the  court.  There  is  another  case  that  has  been  referred 
to  as  an  authority  for  the  proposition  that  this  release 
is  a  oomplete  release.  That  case— In  re  Bainea-^-^ma 
decided  by  my  brothers  Wright  and  Philiimore,  and 
is  reported  in  86  L.  T.  Eep.  691.  The  head-note  is  this: 
**  In  the  absence  of  fraud  the  qeourity  repaired  by 
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tlie  Bankraptoy  Aot,  1890,  s.  3  sub-Bection  9,  need 
not  extend  to  debts,  releswes  for  which  have  been 
exeoatedand  deliyeredas  esorowa  to  take  effeot  on  the 
approval  of  the  scheme  by  the  court,  bat  the  creditora 
who  have  executed  such  releases  have  no  interest 
entitling  them  to  vote  up  m  the  scheme."  Toat 
decision  again,  appears  to  me  to  have  been  arrived  at 
on  a  misapprehennon  as  to  the  deoiion  in  In  re 
E,  A,  B,  It  purports  to  be  decided  upon  the 
authority  of  that  cm<),  but  against  the  judgment  of 
the  court.  Wright,  J.,  said  :  <'  I  confeis  that  bat  fo  ■ 
the  passage  cited  to  us  from  the  case  of  InreE,A,B.yl 
should  have  thought  that  the  requirement  as  to  security 
being  found  for  7s.  6d.  in  the  £  wa«  inserted  ia  the 
Bankruptcy  Act  of  1890  on  the  ground  of  public 
policy,  for  the  very  purpose  of  insuiiag;  that  the 
debtor  should  not  by  means  of  private  and  piecemeal 
arrangements  with  friends  escape  the  stigma  and 
possible  consequences  of  bankruptcy  iu  a  case  where 
any  misconduct  was  imputed  to  him,  without  securing 
7s.  6d.  in  the  £  on  all  the  unsecured  debts  foe 
which  he  was  liable  at  the  date  of  the  receivi  g 
order ;  "  and  he  then  held  himself  bound,  oonh'ary  t  > 
hfs  own  Judgment,  by  what  he  considers  the  resalt  of 
the  decision  ialnre  E,  A,  B,  But  when  that  case  is 
looked  at,  and  the  grounds  which  I  have  ref err 'd  to 
are  considered,  it  is  obvious  that  thit  case  stands 
entirely  outside  the  princ'ple  which  the  learned  judge 
seems  to  thiak  it  established.  It  is  not  a  deoision 
that  an  escrow  is  equivalent  to  a  release  when  it  has 
been  brought  about  by  the  operation  of  the  debtor 
himself.  It  is  not  dealing  with  an  escrow  at  all.  It 
is  dealing  with  an  absolute  release,  and  an  absolut-t 
release  promoted,  not  by  the  debtor,  but  by  a  person 
actio g  without  his  privity.  It  therefore  does  not 
justify  the  decision  in  In  re  Bainea,  and,  but  for  the 
view  that  it  did  justify  it,  the  learned  judges  whi 
decided  In  re  Bainea  would  not  have  come  to  the 
deoision  that  they  did  ome  to.  For  these  reasons  I 
think  that  the  deoision  of  the  learned  registrar  mus 
be  reversed. 

BoMEB,  L.J. — I  am  of  the  same  opinion.  Seeing 
that  the  case  of  In  re  E,  A»  B,  has  been  misunder- 
stood, I  think  it  right  to  add  a  few  words  upon  the 
point  in  addition  to  what  has  been  said  by  the  Ulster 
of  the  Rolls.  In  re  E.  A»  B.  decided  two  points. 
The  first  was  that  when  you  find  releases  of  debts 
brought  about  by  arrangements  to  which  the  debtor 
was  neither  a  party  nor  privy,  he  is  not  prevented 
from  having  a  composition,  effected  wit^  the  other 
creditors,  sanctioned  by  the  court  merely  because  of 
these  arrangements  which  he  did  not  bring  about 
directly  or  indirectly.  The  other  point  decided  was 
this,  that  debts  properly  released  Mfore  the  date  of 
the  receiving  order  and  the  date  of  the  composition, 
under  drcuoistances  which  do  not  affect  the  bankrupt, 
need  not  be  regarded  in  considering  the  scheme  of 
composition.  I  should  desire  to  add  myself  that  I 
do  not  think  it  would  be  necessarily  fatal  to  a  scheme 
of  composition  that  the  debtor  might  have  been  party 
to  such  releases.  The  releases  mi^ht  have  been  obtained 
under  circumstances  and  conditions  which  reflected  iu 
no  way  upon  the  debtor,  and  which  might  fairly  be 
disregarded  by  the  court  in  considering  the  question 
of  the  composition.  What  I  do  say  is  this,  and  this 
is  what  governs  the  present  case,  uat  if  you  find  a 
debtor  ffoing  about  obtaining  releases  from  a  large 
body  ot  his  creditors  under  terms  which  are  ucex- 
plained,  and  then  you  find  he  comes  seeking  to  make 
a  composition  with  the  minority  of  his  creditors 
who  remain,  then  I  do  say  tiiat  neither  the  court 
nor  the  official  receiver  are  bound  to  inquire  iot  • 
or  ascertain  the  circumstances  under  wMch  those 
releases  were  obtained,  and  the  court]wiU  not  sanction 


the  composition  on  the  assumption  that  the  releases 
were  brought  about  without  bargaining  by  the  debtor 
or  without  some  consider*tion  or  promise  passing 
from  him.  The  court  under  these  drcumtanoes,  I 
think,  ought,  in  the  exercise  of  its  discretion,  to  refuse 
to  accede  to  the  scheme  of  composition*  and  edpedaUy 
is  that  the  case  if  you  find  tae  releases  conditional 
on  the  scheme  being  approved  by  the  court.  That  in 
itself  is  fatal  to  this  case.  There  are  also  two  other 
points  which  are  fatal  to  the  respondents  in  this 
appeal.  One  depends  upon  the  form  of  release, 
which  has  b>en  mentioned  by  the  Master  of  the 
Bolls  and  which  I  need  not  repeat ;  and  the  other  is 
the  fact  that  it  appears  from  the  particular  form  of 
the  releases  that  those  r<»lea8es  were  p%rt,  as  it  were, 
of  the  scheme  of  composition  aud  that  the  circum- 
stances under  which  those  releases  were  obtained,  or 
some  of  those  releases,  were  not  fully  and  properly 
brought  to  the  consideration  of  the  court  as  ptrt  of 
the  scheme,  as  should  have  been  done.  In  a  case  of 
this  kind  it  is  not  sufficient  for  the  debtor  as  part  of 
a  scheme  for  settling  with  his  creditors  to  by  himself 
carry  out  part  of  his  scheme  and  get  releases,  and 
then  come  to  the  court  and  seek  to  obtain  its  sauctioa 
only  with  regard  to  the  bftlanca  of  the  scheme.  A 
scheme  which  is  going  to  settle  with  the  debtor's 
creiitors  oaght  to  be  brought  before  the  court  as  a 
whole  and  considered  by  the  c  )urt  as  a  whole. 

Cozbnb-Hakdy,  L  J. — I  agree.  It  is  not  necessary 
to  hold,  aod  I  do  not  hold,  that  an  absolute  un- 
conditional release  of  a  dobt  coupled  with  the  with- 
drawal of  a  proof  in  no  way  dependent  upon  or 
connected  with  the  composition  scheme  is  a  fatal 
objection  to  the  scheme.  But  here  it  is  apparent 
upon  the  face  of  the  documents  that  there  was  no 
absolute  unconditional  release  of  the  debts,  and  I 
think  it  is  equally  apparent  that  the  debcor  wsa 
desirous  of  making  an  arrangement  with  all  his 
creditors ;  as  to  65  par  cent,  of  them  ia  terms  the 
details  of  which  we  do  not  know,  and  as  to  35  per 
cent,  upon  terms  of  paying  them  7s.  6d.  in  the  £,  and 
the  c^urt  when  asked  to  sanction  the  scheme  ought  to 
have  before  it  not  merely  a  proposal  for  the  payment 
of  the  7s.  6d.  to  the  35  per  cent.,  but  aU  the  twms  and 
arrangement  as  to  dealing  with  the  other  65  per  cent. 
I  only  wish  to  add  one  sentence  about  the  case  of  In 
re  Bainea.  T^e  decision  in  that  case  discharging  the 
order  approving  of  the  scheme  was,  if  I  may  say 
so,  obviously  right,  but  I  cannot  agree  with  the 
observations  of  Wright,  J.,  and  Phillimore,  J.,  for 
with  the  g^atest  respect  I  think  they  misunder- 
stood the  decision  of  this  court  in  the  case  of  In 
re  E,  A.  B,  There  is  nothing  in  that  ca^e  which 
in  any  way  supports  the  view  that  releases  executed 
as  escrows  to  beoome  operative  only  on  approval  of 
the  scheme  are  to  be  put  in  any  way  on  the  same 
footing  as  absolute  unconditional  releases  of  debts 
obtained,  not  by  the  debtor,  but  by  somebody  else 
without  the  privity,  knowled^,  or  consent  of  the 
debtor.  For  tnese  reasons  I  thmk  the  appeal  ought 
to  be  allowed. 

Appeal  allowed. 

Solicitors,   The    Solicitor  to  the  Board   of  Trade  f 
Emanuelf  Bound,  &  Nathan. 
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From  Chan.  Div.  . 

(Collins,  M.B ,  and  Bomer  and  |  April  2. 

Gozens-Hardy,  L.JJ.)    .      ) 

In  re  Eabl  Howe's  Settled  Estates,  (a.) 

Inland  revenue — Estate  duty — Payment  hy  instalments — 
Interest— Tenant  for  life  and  remainderman — Charge 
of  interest  upon  inheritance— Interest  properly  tn- 
curred— Finance  Act,  1894  (57  <fc  68  Vict,  c,  30),  s, 
9(6). 

Though  a  tenant  for  life  may  properly  exercise  the 
option  given  hy  subsection  8  of  section  6  of  the  Finance 
Act,  1894,  o/  paying  estate  duty  by  ifistalments,  and 
thereby  incur  the  obligation  of  paying  interest  on  the 
unpaid  instalmetits,  he  is  not,  as  between  himself  and  the 
remainderman,  relieved  by  the  exercise  of  such  option 
from  his  duty  to  keep  dowi  interest  on  charges,  and  can- 
not  charge  such  interest  on  the  inheritance  as  ^'inttresi 
properly  incurred  by  him**  under  sub-secti  n  5  of 
section  9  of  the  Act. 

This  was  an  appeal  from  a  deoision  of  BaokLey,  J. 

The  facts  were  as  follow :  On  the  death  on  the  25  :h 
of  September,  1900,  of  the  third  Earl  Howe,  certain 
estates,  settled  by  a  deed  of  1883,  under  which  the 
third  earl  was  tensnt  for  life,  devolved  upon  the 
plaintiff,  the  fourth  Esurl  Howe,  as  tenant  for  life, 
the  next  tenant  for  life  being  Viscount  Curzon,  an 
infant,  with  remainders  over. 

Estate  duty  to  the  amount  of  £50,163  2<.  3J. 
became  payable  on  the  death  of  the  third  earl,  and  the 
plaintiff  elected,  as  he  was  entitled  to  do  under  the 
Finance  Act,  1894,  to  pay  this  duty  by  eight  annuid 
instalments  of  £6,270  7s.  9d  each. 

The  first  instalment  was  paid  on  the  25th  cf 
September,  1901,  no  interest  beiog  payable  under 
the  Act  on  that  instalment. 

The  second  instalment  fell  due  on  the  25  th  of 
September,  1902,  and  the  Oommissioners  of  loland 
Bevenue  applied  to  the  plaintiff  for  the  payment  of 
the  same,  with  interest,  amounting  to  £1,316 15s.  8(1., 
for  one  year  from  the  25th  of  September,  1901,  at 
3  "pex  cent,  on  the  whole  of  the  unpaid  duty. 

Gnie  plaintiff  took  out  an  originating  summons 
asking  for  a  declaration  that  he  was  entitled  to  raise 
by  ule  or  mortgage  of  or  by  charse  on  the  settled 
estates  the  interest  payable  with  Uie  instalments  as 
they  fell  due. 

Buckley,  J.,  on  the  general  principle  that  prlmd 
facie  a  tenant  for  life  whose  income  was  iocreased  by 
postponement  of  the  payment  of  duty  ought  to  bear 
theioterest  as  the  price  of  the  postponement,  held 
that  the  plaintiff  must  himself  pay  the  interest  and 
was  not  entitled  to  raise  it  out  of  the  inheritance. 

The  plaintiff  appealed. 

By  sub-section  8  of  section  6  of  the  Finance  Act, 
1894,  '<  .  .  .  the  duty  due  upon  an  account  of 
real  property  may,  at  tiie  option  of  the  person 
delivering  the  account,  be  paid  by  eight  yearly 
instalments  .  .  •  withinterest  attherateof  3  per 
cent,  per  annum  from  the  date  at  which  the  first 
instalment  is  due  .  .  .  and  the  first  instalment 
shall  be  due  at  the  ezpiraticn  of  twelve  months  from 
ih»  death,  and  the  ictterest  on  the  unpaid  portion  of 
the  duty  ^all  be  added  to  each  instalment  and  paid 
accordingly    ..." 

By  section  9,  sub-section  5  of  the  same  Act,  "a 
person  authorized  or  required  to  pay  the  estate  duty 
in  respect  of  any  property  shall,  for  the  purpose  of 
paying  the  duty,  or  raising  the  amount  of  the  duty 
when  already  paid,  have  power,  whether  the  property 
is  or  is  not  rested  in  him,  to  raise  the  amount  of  such 

(a.)  Beported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law. 


duty  and  any  interest  and  expenses  properly  paid  or 
incurred  by  him  in  respect  thereof,  by  the  sale  or 
mortgage  of  or  a  terminable  charge  on  uat  property, 
or  any  part  thereof." 

B,  J.  Parker  and  Northcote,  for  the  plaintiff.— The 
plaintiff  is  a  person  authorized  or  requurad  to  pay  the 
estate  duty.  He  hss  exercised  an  option,  which  it  is 
open  for  him  to  exerdse  under  the  Act,  and  by  reasm 
of  that  proper  exercise  of  his  option,  interest  has 
been  incarred  by  him.  Tiiis  is  interest  properly 
incurred  by  him  in  respect  of  the  estate  duty  and 
may  be  ridsed  by  a  mortgage  of  the  inheritance 
under  sub-section  5  of  section  9.  The  object  of 
that  sub-section  is  not  to  confer  a  benefit  on  the 
tenant  for  life  or  on  any  particular  person,  but  to 
enable  the  Chrown  to  obtsiu  payment  of  what  is 
due.  To  hold  that  interest  cannot  be  charged  upon 
the  inheritance  will  have  practical  results  of  the 
highest  inconvenience,  as  insurance  companies  who 
now  advance  the  whole  sum  which  appears  due  on  the 
account  delivered  by  the  commissioners,  will 
henceforth  ba  put  on  inquiry  as  to  how  much  is 
due  for  principal  and  how  much  for  interests 

Ashworth  James,  for  the  remaiadermaa,  was  not 
called  upon  to  argue. 

Kenyon  Parker,  for  the  trustees  of  the  settlement. 

Collins,  M.B.— This  is  an  appeal  from  Backley,  J., 
upon  a  question  arising  under  the  Finance  Act,  1894. 
Counsel  f  r  the  appellant  s»y  in  crffeot  that  they  will 
be  satisfied  with  nothing  short  of  a  declaration  that 
under  section  9,  sub- section  5,  of  th9  Act  the 
tenant  for  life  has  the  right  to  charge  the 
inheritance  with  interest  upon  the  sum  payable  as 
estate  duty  under  the  Act.  Now  I  am  certainly 
not  prepared  to  go  that  length.  It  appears  to  me 
that  the  reasons  given  by  Buckley,  J.,  in  his  ex- 
haustive judgment  have  settled  the  question,  and 
that  his  decision  is  right.  And  when  one  comes  to 
read  the  sub-section  it  appears  to  me  tiiat  counsel's 
contention  leaves  out  the  most  crucial  part  of  it  No 
doubt  the  Finance  Act  does,  under  section  6,  sub- 
section 8,  allow  estate  duty  to  be  raised  and  paid  by 
instalments  at  the  option  of  the  person  who  hss  to 
pay  it.  Here  the  tenant  for  life  has  elected  to  pay 
it  by  instalments;  and  the  particular  point  that  now 
arises  is  whether  the  tenant  for  life,  having  power  to 
raise  the  duty  itself  by  a  charge  upon  the  inheritanoe, 
is  entitled  also  to  raise  the  interest  payable  on  that 
duty,  haviog  regard  to  tbe  fact  that  the  duty  is  paid 
by  instalments,  the  interest  payable  in  the  present 
cue  amounting  to  £1,316  15s.  8d.  Now  that 
question  depends  upon  the  construction  of  seodon  9, 
sub-section  5,  which  is  in  these  terms :  [Hts  lordship 
read  the  sub-section,  and  continued:]  Now  it  has 
not  been  disputed  by  counsel  for  the  appellant  that  it 
is  the  duty  of  the  tenant  for  life  to  keep  down  the 
interest  on  charges.  Now,  starting  with  tlut  primary 
obligation  upon  him,  has  he  unaer  this  Act  to  k^ep 
down  the  interest  on  the  instalments,  or  is  he  entitled 
to  charge  that  interest  as  well  as  the  instalments  upcm 
the  inheritance  P  According  to  the  words  at  the  end 
of  the  sub-section,  the  right  conferred  on  him  is  to 
raise  ''any  interest  and  expenses  properly  paid  or  in- 
curred by  him  "  in  respect  of  this  duty ;  and  unless 
the  tenant  for  life  who  comes  to  ask  to  be  allowed 
to  raise  the  interest  and  expenses  can  aver  and  prove 
that  the  same  have  been  ''properly  paia  or 
incurred"  by  him,  he  is  not  entitled  to  the 
benefit  of  the  sub-section.  Now,  how  can  it  be  said 
that  a  tenant  for  life  has  power  to  impose  on  the 
persons  entitled  in  remainder  the  obligation  to  pay 
money  which  he  ought  himself  to  pay  P  How  can  it 
be  said  that  interest  has  been  "  properly  incuned  "  by 
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kirn  when  ifc  has  only  been  inourred  by  the  f  aot  he 
has  not  done  that  which  he  ought  to  do — ^that  is,  pay 
the  money  hinlself.  This,  shortly  pat,  appears  to  be 
the  principle  upon  which  Bacuey,  J.,  has  decided 
this  oase.  It  may  be  that  the  other  persons  who  are 
authorized  under  the  Act  to  pay  duty  by  instalments 
stand  on  a  different  footing  from  a  tenant  for  life.  Bat 
when  you  come  to  the  case  of  a  tenant  for  life  it  is 
imposiible  for  the  court  to  dismisi  from  its  mind  this 
latter  part  of  the  sab- section  and  to  declare  without 
inquiry  and  as  an  abstract  proposition  that  the 
tenant  for  life  can  be  allowed  to  charge  the  inherit- 
ance with  the  amount  of  interest  on  estate  duty. 
Coonsel  say  that  to  hold  that  a  tenant  for  life  cannot 
charge  the  inheritance  with  interest  will  be  incon- 
yenieot  to  the  insurance  companies  or  banks  who  are 
in  the  habit  of  making  a^lyanoes  to  tenants  for  life  to 
enable  them  to  pay  the  duty  and  interest.  But  it  is  a 
matter  for  iaquiry  as  to  whether  in  any  particular 
case  the  tenant  for  life  has  brought  himself  within 
the  poff'ers  given  by  the  sub-section  to  charge  the 
interost  by  showing  that  the  interest  has  been 
"  properly  incurred.  The  interest  to  be  chargeable 
must  of  necessity  have  been  properly  incurred,  and  the 
obligation  is  upon  the  tenant  for  life  seeking  to  charge 
it  upon  the  mheritancs  to  shos?  that  it  has  bsen 
properly  incurred.  There  is  nothing  before  the  court 
m  the  present  case  to  show  whether  the  interest  ha^ 
been  properly  incurred,  and  no  special  circumstances 
have  been  brought  to  the  notice  of  the  court  as  a 
reason  for  allowing  the  tenant  for  life  to  charge  the 
interest.  It  is  not  necessary  for  us  now  to  state  what 
special  circumstances  would  justify  the  court  in  allow- 
ing a  tenant  for  l\fe  to  charge  the  interest,  but 
certainly  it  is  impossible  for  us  to  make  the  dedara- 
tion  asked  for  here  by  this  tenant  for  life,  that  he  has 
an  unqualided  power  of  raising  the  interest  by  charg- 
ing it  upon  the  inheritance.  I  do  not  mean  to  say 
that  there  misht  not  be  cases  of  hardship  in  which 
the  court  would  hold  that  ioterest  had  been  properly 
incurred  by  the  tenant  for  life  within  the  sub-section, 
but  no  such  case  has  been  made  here.  I  entirely 
agree  with  the  reasoning  of  Buckley,  J. ,  and  in  my 
opinion  the  conclusion  at  which  he  has  arrived  is 
right.    The  appeal  must  therefore  be  dismissed. 

H01CE&,  L  J. — ^I  have  come  to  the  samecondusioD. 
Under  section  6,  sub-section  8,  a  tenant  for  life  has 
the  option  given  him  of  paying  the  estate  daty  by 
instalments,  and  if  he  exercises  that  option  he  has  on 
paying  the  first  instalment  of  daty  to  pay  also  interest 
upon  the  unpaid  portion  of  the  duty.  Now,  in  the 
absence  of  some  very  special  drcumstauces,  it  is,  ia 
my  opinion,  the  clear  duty  of  the  tenant  for  life  as 
between  himself  and  the  remaindermen  to  keep  down 
the  interest  which  has  to  be  paid  on  the  unpaid  por- 
tion of  the  duty,  and  he  is  not  entitled  to  cast  the 
duty  of  paying  tiiat  interest  upon  the  remaindermen. 
It  is  a  clear  obligation  cast  upon  him  alone,  and  one 
which,  to  my  mind,  he  is  bound  to  perform.  I  can 
find  nothing  in  the  Act  which  would  justify  the 
tenant  for  life,  who  is  bound  to  pay  the  interest  as 
between  himself  and  the  remaindermen,  by  ezeroisiag 
any  of  the  general  powers  oonferred  upon  him  by  the 
Aot,  to  evade  the  obligation  upon  him  to  pay  the 
interest,  and  enable  him  to  oast  that  obligation  upon  the 
estate.  Oonnsel  say  that  section  9,  sub-section  6,  gives 
the  tenant  for  life  that  power.  In  my  opinion  it 
does  not.  That  sub-section  is  a  general  clause  giving 
a  general  power  to  various  persons,  among  whom,  I 
agree,  is  included  a  tenant  for  life ;  but  a  general 
power  so  given  would  not  in  my  opinion  justify  a 
tenant  for  life  in  exercising  the  power  so  as  to  unduly 
favour  himseU  in  the  way  he  would  do  if  he  were 
allowed  to  do  what  he  now  asks.    In  my  opinion 


both  his  duty  and  his  obligation  prevent  him  from 
f  xercising  his  power  so  as  to  give  himself  an  undue 
advantage.  There  is  nothing  in  the  requirements  or 
necessities  of  the  Crown  to  induce  us  to  give  a  tenant 
for  life  such  a  power  as  is  now  asked  for— namely,  a 
power  to  exercise  the  provisions  of  the  sub-section  in 
his  favour  so  as  to  give  himself  something  to  which 
he  is  not  entitled.  Then  there  is  this  to  be  con-  . 
feidered,  that  this  application  is  an  application  ooming 
from  the  tenant  for  life  himself  asking  to  be  alloweld 
to  exercise  this  DOwer  for  his  own  benefit.  I  think 
the  court  is  entitled  to  say  *'  We  will  not  give  you  the 
direction  you  ask  for  because,  although  there  is  a 
general  power  given  by  the  Act  to  various  persons 
that  does  not  justify  you  in  asking  us  to  give  a 
direction  which  will  enable  you  to  exercise  that 
general  power  for  your  own  benefit."  We  are  not 
concerned  with  the  position  of  any  person  who  can 
say  he  has  advanced  money  without  notice  of  any 
duty  on  the  part  of  the  tenant  for  life  ia  respect  of 
raising  the  intereit.  Saoh  a  person  will  be  entitled  to 
have  bis  position  considered,  but  all  I  say  is  that  a 
tmant  for  life  is  not  the  person  entitled  to  come  and 
ask  for  it  It  is  s-tid  that  our  decision  will  cast 
doubts  upon  the  title  of  banks  or  insurancs  companief 
who  are  in  the  habit  of  lending  money  for  the  pay- 
ment of  estate  duty  upon  the  secarity  of  the  inherit  ince 
Now,  I  am  by  no  means  sure  that  a  person  can 
safely  lend  money  to  a  tenant  for  life  upon  the 
security  pf  a  chargs  upon  the  inheritance  to  enable 
him  to  pay  the  interest  on  estate  daty.  If  the  tenant 
for  life  says  to  such  a  person,  "  I  am  tenant  for  life 
and  I  want  to  borrow  tne  money  upon  the  security 
of  a  charge  made  by  me  on  the  inheritance,  which  I 
am  entitled  to  give  as  between  tenant  for  life  and 
remainderman,"  in  my  opinion  the  person  lending 
the  money  upon  such  a  security  would  not  have  a 
good  title,  and  I  should  further  say  that  if  a  person 
who  had  advanced  moi^ey  with  such  notice  could 
say  that  he  had  a  good  ohar^  for  the  amount  of 
principal  and  interest  on  the  inheritance,  then  the 
remainderman  would  be  entitled  to  require  the  tenant 
for  hie,  who  had  so  improperly  raised  money  which 
he  ought  himself  to  have  paid,  to  at  onoe  indemnify 
the  estate.  The  result,  therefore,  is  that  this  tenant 
for  life  is  asking  os  to  dedde  that  he  is  entitled  to 
exercise  the  power  in  his  own  favour,  while  if  he 
had  so  exercised  it  himself  without  ooming  to  the 
oourt  he  would  have  had  to  indemnify  the  estate  at 
the  instance  of  the  remainderman.  He  has  no  right 
to  come  here  and  ask  for  any  such  general  direc- 
tion as  he  seeks.  In  my  opinion  the  deaision  of 
Buckley,  J.,  was  right,  and  this  appeal  must  be 
dismissed. 

Gozen8-Habdy,.L.J. — I  am  of  the  sameopmion, 
and  will  only  add  a  few  words.  The  question  is, 
what  are  the  rights  of  a  tenant  for  life  who  pays 
estate  duty.  They  are  defined  by  section  9,  sub- 
section 6,  which  says  that  '*  a  person  having  a  limited 
interest  in  any  property  who  pays  the  estate  duty  in 
respect  of  that  property  shi^  be  entitled  to  the  like 
charge  as  if  the  estate  duty  in  respect  of  that 
property  had  been  raised  by  means  of  a  mortgsge  to 
him."  In  other  words,  he  is  to  have  a  charge  of  the  same 
nature  and  to  the  same  extent  as  if  a  mortgage  of  the 
estate  had  been  given  him  by  the  executor  under  sub- 
section 6.  How  can  it  be  said  that  a  tenant  for  life 
finding  money  for  the  payment  of  the  instalments  of 
estate  duty  could  under  sub-section  6  take  a  mortgage 
not  only  for  capitil  bat  also  for  the  interest  which  he 
ought  to  keep  down  himself  ?  It  seems  to  me  that 
that  reduces  the  contention  of  the  appellant 
to  an  absurdity.  The  tenant  for  life  cannot 
under    that     sub-section    himself     get    a   charge 
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in  respeot  of  intereat  which  he  ought  to 
have  kept  down.  Can  it  be  said»  then,  that  he  is  able 
to  give  a  stranger  a  charge  greater  than  that  which 
he  himieU  would  have  been  entitled  to.  I  do  not 
think  80.  The  streBs  of  the  argument  rests  upon 
sub-section  5,  which  enables  a  tenant  for  life  to  raise 
by  sale,  mortgage,  or  charge,  not  only  the  duty,  but 
also  ''any  interest  and  expenses  properly  paid  or 
incurred  by  him  in  respeot  thereof."  It  is  suggested 
that  those  words  would  be  well  satisfied  by  treating 
them  as  referring  to  a  person  who,  not  being  under  a  p  »r- 
sonal  liability  to  pay,  is  authorized  to  pay  the  duty,  and 
may  tiierefore  be  well  entitled  to  say  "  I  have  nothing 
to  do  with  the  limitations  of  the  settlement.  I  have 
paid  the  Crown  and  insist  on  receiving  back  the 
whole  money  and  interest."  But  it  occurs  to  me  also 
that  the  words  ''intereit  properly  incurred"  may 
have  reference  to  two  sub-sections  of  the  Act  of  1894 
which  have  been  amended  by  the  Act  of  1896. 
LookiDg  at  section  6  of  the  Act  of  1894— the  section 
providing  for  the  c:>llection  and  recovery  of  estate 
du^ — we  find  it  provides  thaf  interest  at  the  rate 
of  3  per  cent,  on  the  estate  duty  shall  bs  paid  from 
the  ^te  of  the  death  up  to  the  date  of  the  delivery 
of  the  Inland  Eevenue  affidavit  or  account  or 
the  expiration  of  six  months  after  the  death,  whichever 
first  happens,"  and  shall  form  part  of  the  estate  duty. 
Those  latter  words  were  struck  out  by  Part  III.  of 
the  schedule  to  the  Finance  Act,  1896.  I  observe 
that  North,  J.,  held  in  In  re  Fish,  Lea  v.  Fish, 
noted  103  Law  Times,  p.  267,  that  interest  for  that 
period  formed  part  of  the  dutvand  was  payable  out  of 
capital.  Therefore,  on  th^  face  of  the  Act,  there  is 
to  be  found  at  least  one  instance  in  which  iuterest 
might  become  payable  out  of  capital. 

Then  section  8,  sub-section  10,  says  that  "  interest 
on  arrears  of  estate  duty  shall  be  paid  as  if  they  were 
arrears  of  legacy  duty."  That,  again,  is  repealed  by 
section  16  of  the  later  Act,  which  provides  that 
simple  interest  at  3  per  cent  shall  bs  payable  upon 
all  estate  duty  from  tiie  date  of  the  deatn,  or  where 
the  duty  is  payable  by  instalments  or  becomes  dae  at 
any  date  later  than  six  months  after  the  death,  from 
the  date  at  which  the  first  instalment  on  the  duty 
becomes  due,  and  shall  be  recoverable  in  the  same 
manner  as  if  it  were  part  of  the  duty.  I  am  there- 
fore of  opinion  that  the  view  taken  by  Buckley,  J., 
axid  by  the  Master  of  the  Bolls  and  Bomer,  L.J.,  of 
sub-section  5  of  section  9  is  right.  It  seems  to  me 
to  be  contrary  to  all  principle  to  allow  a  tenant  for 
life  to  charge  upon  the  estate  interest  which,  by  the 
language  of  the  Act  and  by  the  policy  of  the  law,  is 
p  iyable  by  him.  If  any  case  of  hardship  arises  in 
consequence  of  a  tenant  for  life  being  caUed  upon  to 
pay  the  interest  on  estate  duty  an  appeal  must  be 
made,  not  to  the  language  of  the  Act,  but  to  the 
general  jurisdiction  oi  the  court ;  but  except  in  cases 
of  that  kind  I  am  clearly  of  opinion  that  a  tenant  for 
life  cannot  avail  himself  of  the  general  power  of 
charging  ffiven  by  the  Act  by  exercising  it  for  his 
own  benefit.  I  a^e,  therefore,  in  thinking  that  this 
appeal  must  be  dismissed. 

Solicitors,  Trower,  Still,  Freeling,  db  Parkin. 


From  Chan.  Div.  ) 

(Collins,  M.B.,  and  Bomer  and  >  Feb.  2,  3,  4,  20. 
Cozens-Hardy,  L. JJ.)  ) 

Capital  and  CoxjirriKS  Bane  v.  Bhodes.  (a.) 

Merger — Leaae^Morigage  by  euh-demise—Parchaae  of 
freehold  by  leasee— Mortgage  of  freehold—Entry  by 
mortgagee  by  sub-demise —Refusal  to  pay  rent— 
Legal  estate— Registered  land— Unregistered  deed-r- 
Land  Transfer  Act,  1875  (38  &  39  Vi(A,  c.  87),  s.  49- 
Land  Transfer  Adt,  1897  (60  &  61  Vid.  c.  65).  s,  20 
-Land  Transfer  Bides,  1898,  rr.  106,  107,  110. 

The  ride  of  equity  thaJt  the  question  of  merger  must  be 
decided  by  the  intention  of  the  parties  applies  to  the 
merger  of  estates  as  wdl  as  to  the  merger  of  charges,  and 
since  the  Judicature  Act,  1873,  ♦/  the  circumstances  are 
such  tJuit  a  court  of  equity  would  have  held  thai  there  wis 
fto  merger  in  equity,  there  is  now  no  merger  at  law. 

Accordingly,  where  a  lessee  mortgaged  his  leasehold 
interest  by  way  of  sub-demise;  and  subsequently  purchased 
the  freehold  reversion,  and  then  mortgaged  to  another 
both  the  freehold  reversum  and  also 'the  leasehold  term. 
with  the  intention  that  the  mortgagee  of  the  freehold 
should  have  a  security  on  the  unincumbered  freehold 
reversion  subject  to  the  lease ;  and  afterwards  registered 
himself  under  the  Land  Transfer  Act,  1897,  as  pro- 
prietor of  the  premises  with  a  possessory  title,  and  gave 
a  charge  thereon  to  the  last-mentioned  mortgagee  which 
was  also  registered. 

Held,  that  there  was  no  merger  of  the  term  in  the  free- 
hold, and  that,  apart  altogether  from  the  registration, 
the  legal  estate  uoas  vested  in  the  mortgagee  of  the  free- 
hold, who  was  entitled  to  re-enter  upon  t?ie  premises 
under  the  proviso  to  that  effect  in  the  original  lease  on 
non-payment  by  the  mortgagee  by  sub-demise  who  had 
entered  into  possession  of  the  premises  of  the  rent  reserved 
by  the  original  lease. 

The  fact  that  land  is  on  the  Land  Register  does  not 
prevent  its  being  dealt  with  by  unregistered  deeds  which 
have  the  same  operation  and  effect  as  if  the  land  were 
unregistered.  The  registered  proprietor  deals  with  the 
land  by  virtue  of  an  overriding  power,  and  not  by  virtue 
of  any  estate  in  him.  Consequently,  the  register  of 
proprietors  is  not  material  for  the  purpose  of  ascertain- 
ing where  the  legal  estate  In  registered  land  is,  and  such 
legal  estate  may  be  transferred  by  unregistered  deeds. 

The  special  powers  given  to  a  registered  proprietor  to 
create  charges  in  the  prescribed  manner  do  not  enable  him 
to  pass  the  legal  estate  by  such  charges,  nor  do  they 
exdude  the  operation  and  effect  of  a  common  law  un- 
registered mortgage, 

QasBre,  whether  a  conveyance  of  the  legal  estate  is  a 
**  stipukdion  "  tliat  may  properly  be  added  to  a  statutory 
charge. 

Decision  o/Kekewich,  J.  (71  L.  J.  Ch.  573, 50  W.  R* 
Dig.  115)  reversed. 

This  was  an  appeal  from  a  decision  of  Kekewich, 
J.  (reported  71  L.  J.  Ch.  573, 50  W.  B.  Dig.  115). 

The  defendant  Bhodee  was  the  lessee  of  No.  10, 
Stafford-street,  under  a  lease  dated  the  31st  of 
[  January,  1871,  for  a  term  of  ninety-nine  years  from 
the  24th  of  June,  1869,  at  a  yearly  rent  of  £100. 
The  lease  contained  a  proviso  for  re-entry  in  favour 
of  the  lessor  in  the  event  of  non-payment  of  the  rent 

On  the  20th  of  May,  1897,  Bhodes  sub-demised  the 
premises  by  way  of  mortgage  to  Messrs.  Flower  & 
Sons  (Limited)  for  the  residue  of  the  term  except  the 
last  day  thereof,  to  secure  to  Messrs.  Flower  ft  Sons 
the  repayment  of  £5,000  with  interest.  He  appointed 
the  mor4;ageea  bis  attorneys  to  assign  and  transfer 

(a.)  Beported  by  !•  L  SxDtLora,  Esq.,  Barrister- 
at-Law. 


Vol.  LI.          [May  23. 1908.]         THE  WEEKLY  REPORTS 

El.                          471 

COTJRT  OF  Appeal.                  Capital  and  Counties  Bane  v,  Rhodes. 

Court  op  Appeal, 

the  last  day  of  the  term,  and  declared  tha{  if  the 
premises  were  sold  under  the  power  of  sale  or  fore- 
closure, he  and  the  persons  claiming  nnder  him  would 
stand  possessed  of  the  last  day  of  the  term  in  trust 
for  the  purcbaser  or  persons  foreclosing. 

On  the  7th  of  Jane,  1899,  the  freehold  reversion 
"Was  puTchaeed  at  auction  by  Rhodes  for  £3,650 ;  and 
on  the  27th  of  July,  1899,  the  freehold  of  the 
premises  was  conveyed  to  Rhodes  subject  to,  but  with 
the  henefit  of,  the  lease  of  the  31st  of  January,  1871. 
On  the  same  day,  the  27th  of  July,  1899,  Rhodes 
mortg^aged  both  the  freehold  and  the  leasehold  term 
to  the  Capital  and  Counties  Bank  to  secure  £3,000, 
"which  had  been  advanced  by  the  bank  to  enable 
£hodes  to  complete  the  said  purchase. 

On  the  28th  of  August,  1899,  Rhodes  a{>plied  to  be 
registered  as  proprietor,  with  possessory  title,  of  the 
freehold,  under  the  Land  Transfer  Acts. 

On  the  same  day  he  executed  a  deed  by  which  he 
charged  the  land  with  payment  to  the  bank  of  the 
money  due  and  interest  under  the  mortgage  of  the 
27th  of  July,  1899,  and  also  thereby  conveyed  the  land 
unto  and  to  the  use  of  the  bank  in  fee  simple  subject  to 
redemption.  This  was  duly  entered  in  the  register 
of  charges,  and  a  certificate  thereof  was  on  the  18th 
of  September,  1899,  issued  to  the  bank  as  proprietors 
of  the  charge. 

On  the  17th  of  April,  1901,  Rhodes  entered  into  a 
deed  of  arrangement  with  certain  of  his  creditors. 
To  this  deed  the  Capital  and  Counties  Bank  was  not 
a  party. 

Some  time  before  the  24th  of  June,  1901,  Flower  & 
Sons  (Limited)  entered  into  possession  of  the  premises 
under  the  powers  contained  in  their  mortgage. 
Shortly  after  the  expiration  of  twenty-one  days 
from  that  date  the  Capital  and  Counties  Bank 
demanded  payment  of  a  quarter's  rent  due  on  that 
day,  nnder  the  lease  of  the  Slst  of  January,  1871, 
from  Flower  &  Sons  and  from  Rhode  s's  trustee. 
Flower  &  Soos  refused  to  pay  the  rent  demanded,  on 
the  grounds  (1)  that  the  term  created  by  the  lease  of 
the  31  Bt  of  January,  1871,  merged  in  the  freehold 
which  had  thereby  under  the  provisions  of  the  Real 
Property  Act,  1846,  become  the  reversion  expectant 
on  their  tmderlease  by  way  of  mortgage  nnder  which 
no  rent  was  payable ;  and  (2)  that  if  it  had  not 
merged,  still  that  Rhodes,  by  acquiring  the  freehold, 
oould  not  dfiim  from  them  tiie  rent  reserved  by  the 
let&se  of  the  31st  of  January,  1871,  being  precluded 
therefrom  by  his  own  contract  with  them  contained 
in  the  underlease  to  them  and  particularly  by  the 
covenant  for  indemnity  implied  from  his  having 
demised  the  premises  to  them  as  beneficial  owners, 
and  that  consequently  the  Capital  and  Counties 
Bank,  who  derived  their  titie  through  Rhodes,  could 
not  claim  payment  of  the  rent  either,  from  Flower  & 
Sons  (Limited). 

This  was  an  action  by  the  Capital  and  Counties 
Bank,  to  which  Flower  &  Sons  and  Rhodes  and  his 
trustee  were  made  defendants.  The  plaintiffs  contended 
that  no  merger  had  been  intended  by  Rhodes  and  that 
therefore  no  m<^rger  had  taken  place ;  and  claimed  (1) 
anaooount  of  what  was  dne  to  them  under  thefr  mort- 
gages and  foreclosure  or  sale  ;  (2)  a  declaration  that 
there  had  been  no  merger;  ^3)  that  they  were 
entitled  to  re-enter  under  tiie  proviso  for  re-entry  in 
the  lease  of  the  3l8t  of  January,  1871 ;  and  (4)  tiiat 
Flower  &  Sons  (Limited)  and  Rhodes*s  trustee  ought 
to  be  ordered  to  g^ve  up  possession. 

Kekewich,  J.,  held  that  whether  there  was  merger 
or  not,  Rhodes  could  not  by  acquirins  the  freehold 
defeat  the  security  he  had  given  to  Flower  &  Sons ; 
that  Rhodes  could  not  avail  himself  as  against  Flower 
&  Sons  of  the  proviso  for  re-entry  contained  in  the 
lease  of  1871 ;  and  that  the  bank,  having  no  better 


title  than  Rhodes,  could  not  re-enter  for  non-payment 
of  the  rent. 
The  bank  appealed. 

Warrington^  K.O,,  and  Sampson,  for  the  appellants. 

P.  0.  Lawrence,  K.C.^  and  Dmce,  for  the 
respondents. 

Warrington,  K.C,  replied. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument :  Thome  v.  (7ann,  [189d]  A«  C.  11, 
43  W.  R.  Dig.  121  ;  IngU  v.  Vaughan  Jenkina,  48 
W.  R.  684,  [1900]  2  Ch.  368 ;  Thellu88on  v.  Liddard, 
[1900]  2  Ch.  635,  48  W.  R.  Dig.  119 ;  Snow  v.  Boycott, 
40  W.  R  603,  [1892]  3  Ch.  110;  Brandon  v.  Brandon, 

9  W.  R.  826 ;  Chambtra  v.  Kingham,  27  W.  R.  289, 

10  Ch.  D.  743. 

Cur*  adv,  vtUt. 

Feb.  26.^Collins,  M.R.—[ His  lordship  stated  the 
facts,  and  continued :]  The  principal  question  in  this 
case  is  whether  on  the  purchase  by  Rhodes  of  the  fee 
his  term  was  merged  in  the  reversion,  the  result  of 
which  would  be  that  the  defendants.  Flower  &  Sons, 
would  hold  directly  under  the  owner  of  the  fee  (Real 
Property  Act,  1845,  8  &  9  Vict.  c.  106,  s.  9), 
mthont  any  obli^ati'}n  to  pay  rent,  while  the  term 
held  by  Rhodes  beiog  extioguished,  the  rent  of  £100 
a  year  would  be  no  longer  payable,  and  the  security 
held  by  the  bank  would  bs  land  subject  to  a  term  not 
expiring  ontil  1968,  during  which  no  rent  could  be 
recovered. 

The  bank  accordingly  in  this  action  seek  as  their 
principal  relief  a  declaration  that  there  has  been  no 
merger  of  the  term  in  the  fee.  They  also  claim  a 
declaration  that  they  are  entitled  to  re-enter  upon 
the  premises  under  the  proviso  for  re-entry  in  the 
lease  of  January,  1871,  creating  the  term,  and  also 
demand  possession.  As  to  these  two  latter  daims  it 
is  quite  dear  that  the  plaintiff  bank  cannot  make 
them  good  unless  the  legal  estate  is  vested  in  them. 
This,  however,  is  a  subordioate  point  so  far  as  the 
ultimate  rights  of  the  parties  are  concerned,  since  the 
plaintiffs  would  have  no  difficulty  in  getting  in  the 
legal  estate  if  they  are  right  on  the  prindpal 
question.  The  question,  therefore,  in  this  view  resolves 
itself  into  one  of  merger  or  no  merffer  ? 

Now  it  seems  to  me  quite  clear  that  if  the 
intention  of  the  parties  is  that  which  determines 
this  question,  they  certainly  did  not  intend  that  a 
merger  should  take  place.  It  is  dear  upon  the  facts 
that  Rhodes  could  not  have  carried  out  his  intention 
of  purchasing  the  reversion  without  the  co-operation  of 
the  bank,  and  that  it  was  an  essential  condition  of  his 
getting  that  advance  that  he  should  be  able  to  offer 
them  the  security  of  the  rent  of  £100  per  annum  pay- 
able under  the  lease  of  the  31st  of  January,  1871. 
Apart  from  the  terms  of  the  instruments  themselves 
by  which  the  transactions  were  carried  out,  this  is 
abundanUy  clear  from  the  conditions  of  sale  at  the 
auction,  which  describe  the  property  put  up  as  *'  a 
freehold  ground-rent,"  and  refer  to  the  value  of  the 
reversion  and  the  substantial  premiums  likely  to  be 
paid  for  a  renewal  of  the  lease ;  and  also  from  the 
document  forwarded,  by  the  bank  managers  with 
whom  lUiodes  opened  negotiations,  to  the  head  office. 
This  latter  document  contains  the  particulars  of  the 
advance  demanded  and  the  security  offered,  together 
with  some  observations  as  to  the  nature  of  the 
security.  The  security  offered  is  described  in  terms 
similar  to  those  in  the  conditions  of  sale  as  a  freehold 
ground-rent  of  £100  per  annum,  and  the  value 
assigned  to  it  is  £3,650.  The  conveyance  of  the  fee 
to  Rhodes  on  the  27th  of  Joly  is  stated  to  be 
'<  subject  to  and  with  the  benefit  of  the  term,"  and  in 
the  mortgage  of  the  same  date  from  Rhodes  to  the 
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security  on  the  unincambered  freehold  reversion, 
subject  to  the  lease.  This  was  the  real  biirgain,  and 
ic  was  plainly  to  the  interest  of  the  bank.  The  money 
would  not  have  been  advanced  to  Bhodes  except  on 
the  security  of  the  freehold  ground-rent.  This  beiog 
BO,  it  follows  that  whatever  forms  were  adopted,  no 
merger  wh'cli  would  destroy  the  ground- rent  ought 
to  be  allowed,  and  it  might  be  sufficient  to  leave  the 
case  there.  Bat  it  is  perhapi  desirable  to  consider 
the  various  steps. 

By  reason  of  section  20  of  the  Land  Transfer  Act  of 
1897  the  conveyance  of  the  27th  of  July,  1899,  did  not 
upon  delivery  pass  the  legal  estate.  It  remained  in 
the  vendors  until  the  28 th  of  August,  when  Bhodes 
was  first  registered  as  proprietor.  Therefore  on  the 
execution  of  the  conveyance  Bhodes  had  the  equit- 
able fee  and  the  legal  term,  and  thus  far  there  was  no 
merger.  Tfle  charge  of  the  27th  of  July  in  favour  of 
the  bank  operated  upon  the  equitable  fee  and  also 
upon  the  legal  term.  Whether  it  made  the  bank 
assignee  of  the  term  or  whether  it  g%ve  the 
bank  an  interest  sbort  of  the  legal  term  is  a 
question  of  some  difficulty.  In  the  former, view 
there  could  have  been  no  merger  unless  and 
untd  the  bank  acquired  the  legal  fee  by  reason  of  the 
charge  of  the  28th  of  August.  In  the  Utter  view 
there  might  be  merger  the  iustant  the  legal  fee  vested 
in  Bbodes  on  the  28th  of  August  upon  his  beiag 
entered  on  the  re  jester  of  proprietors.  Upon  the 
whole  I  thick  the  latter  view—t.e.,  that  the  bank  did 
not  become^  legal  assignee  of  the  term,  is  preferable 
aud  more  in  accordance  with  the  language  of  the 
mortgage  of  the  27tti  of  July. 

But  for  my  present  purpose  it  is  not  material 
to  consider  which  view  is  correct.  The  intention 
of  the  parties  was  clear  that  there  should  not  be 
a  merger.  Moreover,  the  terms  of  the  mortgage 
by  way  of  sub- demise  in  favour  of  the  respondents 
serve  to  support  this  conclusion.  For  by  that  mort- 
gage Bhodes  irrevocably  appointed  the  respondents 
nis  attorneys  to  assign  and  transfer  the  last  day 
of  the  term,  and  further  declared  that  on  a  sale 
or  foreclosure  he  would  stand  possessed  of  the  last 
day  in  trust  for  the  purchaser  or  persons  foreolosiog. 
It  may  well  be  argued  that  his  position  as  trustee 
rendered  it  improper,  if  not  impossible,  for  him  to 
merge  the  term.  But  I  prefer  not  to  lely  upon  this 
argument.  It  is  sufficient  to  say  that  the  respondents 
have  no  right  as  against  the  appellants  to  something 
for  which  they  never  bargained  with  Bhodes,  and 
which,  if  they  get  it  at  all,  is  due  to  a  mere  accident. 
The  result  is  that,  in  my  opinion,  there  has  been  no 
merger  of  the  term,  and  there  must  be  a  declaration 
to  tbat  effect. 

The  second  question  obliges  me  to  consider  care- 
fully the  scheme  of  the  Land  Transfer  Act,  1875,  as 
modified  by  the  Land  Transfer  Act,  1897.  It  is  to  be 
observed  that  there  is  no  compulsion  under  the  Act  of 
1875,  and  with  one  exception  there  is  no  compulsion, 
direct  or  indirect,  under  the  Act  of  1897.  The  Acts 
establish  a  register  of  proprietors  and  a  register  of 
charges.  The  term  **  proprietors"  is  somewhat  mis- 
leading, for  persons  entered  on  the  register  of  pro- 
prietors need  not  have  the  legal  fee  vested  in  them, 
nor  even  any  estate  in  the  land.  For  example,  a 
tenant  for  life  may  be  the  registered  proprietor,  or  a 
trustee  with  power  of  sale  but  without  any  estate 
(section  6  of  the  Act  of  1897),  or  the  registered  pro- 
prietor may  bs  a  mere  nominee  (section  5  of  the  Act 
of  1875).  So  far  as  I  am  aware  no  mention  is  made 
of  ''legal  estate"  except  in  section  20  of  the  Act  of 
1897  and  in  rule  59  of  the  Land  Transfer  Bules, 
1898.  The  registered  proprietor,  whoever  he  may  be, 
has  a  statutory  power  to  transfer  the  property  by  a 
registered  dispKmtion,  lubjeot  only,  where  the  tranaler 


is  for  value,  to  such  incumbrances,  restrictions,  in- 
hi'bitioos,  and  notices  as  are  inserted  in  the  register  or 
mentioned  in  the  statutes  (sections  29  and  30  of  tihe 
Act  of  1875),  and  subject  also,  where  the  land  is 
registered  with  a  possessory  title,  to  the  provisions  of 
section  32  of  the  same  Act.    The  registered  proprifitor 
has  also  a  statutory  power  to  create  charges  (secdon 
22  of  the  Act  of  1875).     In  short,  the  register  of 
proprietors  is  not  material  for  the  purpose  of  asoer- 
tainiog  where  the  legal  estate  is.    The  transfer  by 
registered  disposition  takes  effect  by  virtue  of  an 
overriding  power  and  not  by  virtue  of  any  estate  in 
the  registered  proprietor.    By  seotion  49  of  the  Act 
of  1875  the  registered  proprietor  is  the  only  person 
who  can  transfer  or  charge  registered  land  by  a 
registered   disposition,    but    the    section   proceeds, 
*'  subject   to  the   maintenance   of    the   estete    and 
right  of  such  proprietor,  any  person,  whetiier  the 
registered  proprietor  or  not  of  any  registered  land, 
having    a    sufficient    estate    or    interest    in    snoh 
land,    may    create   estates,   'rights,    interests,    and 
equities  in  the    same   manner  as   he   might  do  if 
tne    land    were   not  registered ;    and   any   person 
entiUed  to  or  interested  in  any  unregistered  estates, 
rights,  interests,  or  equities  in  registered  land  may 
protect  the  san^e  from  being  impaired  by  any  act  of 
the  registered  proprietor  by  entering  on  the  register 
such  notices,  cautions,  inhibitions,  or  other  restrictions 
as  are  in  tbii  Act  in  that  behalf  mentioned."    It  is 
remarkable  that  the  section  does  not  say  that  any 
person  not  being  the  registered  proprietor  may  create 
ebtates  by  unregistered  deeds.     It  expressly  includes 
the  registered  proprietor  in  the  class  of  persons  who 
may  do  so.    There  is  nothing  to  suggest  that  all 
estates  created  by  unregistered  deeds  must  be  equit- 
able.   Indeed  it  seems  dear  that  a  lease  granted  by 
au  owner  in  fee  or  by  a  litnited  owner  by  an  ordinary 
unregistered  deed  will  pass  the  legal  estate  except  in 
the  case  provided  for  by  rule  59  of  a  lea^e  for  a  term 
of  forty  years  or  more,  or  for  two  or  more  lives.    The 
express  provision  that  in  this  case  the  legal  estate 
shall  not  pass  until  registration  implies  that  in  every 
other  case  the  legal  estate  will  pa«s.    I  can  find 
nothing   which   prevents  the  passing  of  the   l-gal 
f  state  by  a  mortgage  created  by  an  ordinary  deed 
executed  by  an  owner  in  fee,  whether  he  is  or  is  not  a 
registered  proprietor,  and  section  49  seems  to  me  to 
assert  the  contrary.     Notwithstanding  that  the  land 
has  become  registered  land,  it  may  still  be  dealt 
with  by  deeds  having  the  same  operation  and  effect 
as  they  would  have  if  the  land  were  unregistered, 
subject  only  to  the  risk  of  the  title  beiog  defeated, 
or  in  the  language  of  seotion  49  the  ** estate"  being 
*'  impaired,"  by  the  exercise  of  the  statutory  powws 
of  disposition    given  to  the   registered  proprietor, 
agaioBt  which  the  mortgagee  must  protect  himself  by 
notice  on  the  register.    It  is  worthy  of  remark  that 
section  20  of  the  Act  of  1897,  which  provide  i  that  a 
person  pha^l  non  under  a  conveyance  on  sale  acquire  the 
legal  t  state  unless  an'l  until  he  is  registered  as  pro- 
prietor is,  by  sub -section   2,  limited   to  the   first 
resistration.    In  other  words,  it  is  merely  a  sort  of 
indirect  compulsion,  a  means  of  getting  land  on  the 
register.    It  does  not  alter  the  general  scheme  of  the 
Act  after  the  land  is  once  upon  the  register.    The 
legal  estate  will  pass  on  any  subsequent  oonTeyaaoe 
on  sale  without  registration.    There  is  no   penalty 
imposed  for  non-registration.     Although  the  land 
cannot  be  removed  from  the  register  (seotion  17  of 
the  Act  of    1897),  there   is  no  necessity  for   any 
change  to  be  made  in  the  register  of  proprietors^ 
Conveyancing  may  proceed  just  as  if  we  Aots  of 
1875  and  1897  had  not  been  passed.    Self  interest 
and  the  desire   for  security  will   doubtless  induce 
persons,  whether  purchasers  or  mortgagees  or  lessees. 
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to  make  lue  of  the  registera    But  the  legal  operation 
and    effect  of  common  law  assoranoee  will  remain 
nntonched  by  the  want  of  registration.    I  haye  not 
forgotten  that  there  are  special   powers  conferred 
upon  the  registered  proprietor  to  create  charges  in 
tbe  preecribed  manner  which  will  not  pass  the  legal 
ett^te,  bat  which  give  a  right  ot  entry,  a  power  of 
Bale,   and  the  right  to  foreclose,  with  an  ultimate 
right    after   foreclosure    absolute,   to    apply    to    be 
registered  as  proprietor  of  the  land  (sectioi.s  22-28  of 
the  Act  of  1875}.    But  these  proTistons  do  not  seem 
to  me  to  negative  or   exclude  the   operatioa  and 
effect  of  a  common  lew  unregistered  mortgage.    If  it 
be  urged  that  there  i^  no  express  provision  to  enable 
a  person  claiming  under  or  through  an  unregistered 
conversance  t3  procure   himself  to  be  registered  as 
proprietor,  I  think  the  answer  is  supplied  by  sections 
93,  95,  and  96  of  the  Act  of  1875  :  If  the  registered 
proprietor  refuses  to  do  what  is  right,  the  court  has 
full  power  to  direct  the  register  to  be  rectified  in  such 
maaner  as  it  thioks  just.     I  may  add  there  is  no 
express  provision  for  the  case  of  anommee  refusing 
on  the  request  of  the  proper  persons  to  execute  a 
registered  disposition.    But  I  cannot  doubt  tbat  tbe 
sections  above  referred  to,  suffice  to  enable  the  court 
in  all  cases  for  which  no  express  provision  is  made  in 
the  Act  or  io  the  rules,  to  cause  the  register  of 
proprietors  to  be  rectified  so  as  to  confer  the  statutory 
benefits  of  registration  upon  any  person  who,  in  the 
opinion  of    the  court,  is    entitled   to    cUim    those 
benefits.    It  is  important  to  observe  that  a  mortgagee 
who  desires  to  take  advantage  of  the  special  statutory 
privileges  conferred  by  a  registered  change,  must  tftke 
a  charge  in  the  prescrib<>d  manner  (secuou  22  of  the 
Act  of  1875).    Bule  106  gives  by  reference  to  the 
schedule  a  form  (39)  by  which  the  legal  estate  does 
not  pass,  with  certain  optional  variations  and  special 
atipulatir^ns ;    any    departare     from     this     form    is 
attended  with  some  risk.    I  think  it  is  clear  that  a 
mortgngee  could  not  insist  upon  the  registration  of  a 
deed  in  the  statutory  form  with  a  conveyance  of  the 
legal  estate,  which  is  the  form  adopted  in  the  present 
case.    But  by  rule  107,  **  In  addition  to  or  in  sub- 
stitution for  the  stipulation  permitted  by  form  39, 
any  other  stipulations  of  ^hich  the  registrar  shall 
approve  may  be  added  to  a  charge."    TLe  registrar 
ban  in  fact  approved   of   this  particular  addition, 
treating  it  as  a  *'  stipulation/'  an-l  has  entered  the  deed 
on  the  register.     It  is  not.   however,  material  for 
the  purpose  of  the  present  appeal  to  consider  whether 
the  ent^  of  the  deed  on  the  register  as  a  statutory 
ohar^e  was  or  was  not  authorized,  for  in  either  case 
the  legal  estate  passed.    The  result  is  that  in  my 
opinion  the  legal  estate  is  vested  in  the  appellants  by 
virtue  of  the  mortgage  deed  of  the  28th  of  August, 
and  that  they  have  a  legal  right  of  re-entry  for  non- 
payment  of  rent  under  the  still   subsisting    lease, 
yested  in  Bhodes  or  persons  claiming  through  him. 
It  follows  that  the  appeal  must  be  allowed. 

Solidton,     Oamerwi,     Kemm,     dk     Co. ;  *  Frank 
Oshaldeston,  &  Co. ;  CroMman,  Prichard,  &  Block, 
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Farwell, 
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March  28. 


In  re  Ebmen. 
Tatham  v.  Ebmen.  (a.) 


Practice — Coata — Taxation — Instructions  for  originating 
summone — Discretion  of  taxing  officer — Bules  of  the 
Supreme  Court,  Appendix  N,  No  65,  ord.  65,  rr.  8, 
27,  sub-rules  29,  37 — Practice  Notes  on  Taxation  of 
Costs  settled  by  the  Masters  in  Hilary  Sittings,  1902. 

In  taxing  the  costs  for  instructions  for  an  originating 
summons  the  taxing  officer  is  not  hound  by  the  limit  of 
£l  Is.  in  R.  8.  (7.,  Appendix  N^  No.  65,  but  has  a  dis- 
cretion to  allow  a  larger  amount  under  ord.  65,  r.  27, 
sub-rule  29. 

Mclver  &  Go.  v.  Tate  Steamers  (Limited),  50  W.  B. 
642,  [1902]  2  K.  B,  18i,  discussed  and  followed. 

This  was  an  application  to  review  taxation  of  costs. 

The  proceedings  out  of  which  the  application  arose 
were  commenced  by  originating  summons  for  the 
purpose  of  determining  certain  questions  under  the 
will  of  F.  J.  Ermen,  deceased. 

By  an  order  of  the  loth  of  August,  1901,  the  costs 
of  all  parties  were  directed  to  be  taxed  as  between 
solicitor  and  client. 

The  plaintiffs  included  in  their  costs  the  sum  of 
£6  5s.  for  instructions  for  the  originating  summons. 
On  taxation  by  the  district  registrar  a  sum  of  £A  48. 
was  disallowed. 

The  district  registrar  was  of  opinion  that  if  he  had 
any  discretion  to  increase  this  item  beyond  £1  Is.  he 
considered  that  the  fee  of  £5  5s.  charged  was  quitd 
reasonable.  But  be  held  that  he  had  no  such  discre- 
tion, and  that  under  the  Bules  of  the  Supreme  Court, 
Appendix  N,  No.  65,  and  the  Practice  Notes  on 
Taxation  of  Costs  settied  by  the  Masters  in  Hilary 
Sittings,  1902,  the  maximum  of  £1  Is.  was  not  to  be 
exceeded. 

The  Bules  of  the  Supreme  Court,  ord.  65,  r.  8, 
provide:  '*In  causes  and  matters  commenced  after 
these  rules  come  into  operation,  solicitors  shall  be 
entitied  to  charge  and  be  allowed  the  fees  set  forth 
in  the  column  headed  '  lower  scale'  in  Appendix  N 
in  all  causes  and  matters,  and  no  higher  fees  shall  be 
allowed  in  any  case,  except  such  as  are  by  this  order 
otherwise  provided  for.    •    «    .'' 

Appendix  N,  No.  65:  "For  originating  sum- 
mons, 69.  8d.,  or  not  to  exceed  £1  Is." 

Ord.  65,  r.  27:  '*  Special  allowances  and  general 
regulations."  "  The  following  special  allowances  and 
general  regulations  shall  apply  to  all  proceedings  and 
all  taxations  in  the  Supi*eme  Court  of  Judicature." 

Sub-dause  29  provides:  "On  every  taxation  the 
taxing-master  shall  allow  all  such  costs,  charges, 
and  expenses  as  shall  appear  to  him  to  have  been 
necessary  or  proper  for  tiie  attainment  of  justice  or 
for  defending  the  rights  of  any  party  ..." 

Sub-clause  37  provides:  "The  rules,  orders,  and 
practice  of  any  court  whose  jurisdiction  is  tranf- 
f erred  to  the  High  Court  of  Justice  or  Court  of  Appeal, 
relating  to  costs,  and  the  allowances  of  the  fees  of 
solicitors  and  attorneys,  and  the  taxation  of  costs, 
existing  prior  to  the  commencement  of  the  principal 
Act,  phall,  in  so  far  as  they  are  not  inconsistent  with 
the  principal  Act  and  these  rules,  remain  in  force  and 
be  applicaole  to  costs  of  the  same  or  analogous  pro- 
ceedings, and  to  the  allowances  of  the  fees  of  solicitors 
of  tbe  Supreme  Court  and  the  taxation  of  costs  in 

(a.)  Beported  by  Paxil  Strickland, Esq.,  Barrister- 
at-Law. 
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the  High  Ooart  of  Jostioe  and  Goart  of  Appeal. 
[But  the  taxiQg-mastera  ahall  have  power  to  revise 
and  regulate  the  praotice  in  regard  to  taxation  of 
coats,  and  to  the  allovanoe  of  fees  so  as  to  assimilate 
the  allowances  for  costs,  and  to  secure  noiformity 
upon  all  taxations  so  far  as  may  be  practicable  and 
expedient.]'' 

The  Practice  Notes  on  Taxation  of  Costs  settled 
by  the  Misters  in  Hilary  Sittings,  1902,  termed  the 
Blue  Book,  provide  on  p.  19  that  under  the  heading 
'  *  Instructions  for  Origtnadog  Summons,  the  maximum 
of  £1  Is.  under  Appendix  N,  No.  65,  will  not  be 
exceeded." 

JIaldane,  K,C.,  and  A.  G.  Bohy,  for  the  pUintiffs, 
cited  Mclver  <fh  Co,  v.  Taie  Steamers  {Limited),  50 
W  E.  642,  [1902]  2  K.  B.  184;  and  In  re  Harrison, 
33  Oh.  D.  5*2. 

6^.  Lawrence,  for  the  defendants. 

Faewbll,  J.,  in  giving  judgment,  said :  In  this  case 
the  learnt d  registrar,  after  coniidting  the  taxiog- 
masters  in  Londoo,  has  considered  he  has  no  juris- 
diction or  no  discretion  to  allow  more  than  the 
maximum  of  £l  Is.  prescribed  by  App-ndix  N, 
No.  65,  or  by  the  «  Blue  Book"~which  I  will  use  as 
a  short  and  conv4-nient  phrase — ^although  if  he  had 
had  sach  a  discretion  he  considered  that  the  fee  of 
£5  5?.  claimed  was  a  prop  ^r  and  reasonable  one  to  be 
allowed.  In  my  opiuion,  on  the  construction  of  the 
rules,  apart  from  any  question  of  authority,  the 
learned  registrar  or  the  taxiog-mtster  has  not  taken 
the  right  view. 

Now,  ord.  65,  r.  8,  is  a  rule  of  old  standing,  and 
contains  negative  words  :   ''In  causes  and  matters 
commenced  after  these  rules  come  into  operation, 
solicitors  shall  be  entitled  to  charge  and  be  allowed 
the  fees  set  forth  in  the  column  headed  *  lower  scale ' 
in  Appendix  N  in  all  can  es  and  matters,  and  no 
higher  fees  shall  be  allowed  in  any  case,  except  suo^ 
as  are  by  this   order  provided  for."     Turning  to 
flod  what  are  otherwise  provided  for,  I  find  a  fasd- 
oulus  of   clauses  headed  "Special  allowances    and 
general  regulations,"  and  rule  27  with,  I  think,  fifty- 
eight  sub  clauses.    One  of  those  sub-clauses  is  No.  29. 
In  the  o  d  ruhs,  before  January,  1902,  rule  29  was 
simply  expressed  in  the  negative  form.    You  have  in 
rule  8  a  regulai  ion  oommeooiog  with  the  negative  words 
that  "no  hightr  fees  ahall  be  allowed  m  any  caae 
except  such  as  are  by  this  order  otherwise  provided  for." 
And  by  the  old  rule  29 :  "  As  to  costs  to  be  paid  or 
borne  by  another  party,  no  costs  are  to  be  lulowed 
which  do  not  appear  to  the  taxing  offioer  to  have 
been  necessary  or  proper,"  and  so  on.    In  January  of 
last  year  it  was  thought  fit  to  alter  that  rule,  and  the 
rule  has  now  been  put  into  the  affirmative  form.     I 
think  it  is  a  fair  statement  to  say  that  when  emineut 
persons  like  the  Bule  Oommittee  alter  the  phraseology 
of  a  rule  they  intend  to  alter  the  substance  also.    When 
you  find  that  you  are  dealing  with  a  set  of  sub-clauses 
under  the    head  "special  allowances  and   general 
regulations,"    which   involve   or    may   involve   an 
exception  to  the  negative  words  in  rule  8,    "  No 
higher  fees  shall  be  allowed,"  and  when  you  find 
omy  a  negative  clause  that  such  and  such  a  thing 
shall  not  be  allowed,  it  is  impossible  to  hold  (atid  in 
fact  the  contrary  was  held)  that  you  could  under  that 
exceed  the  maximum  limit  fixed  in  Appendix  N.  But 
when  you   alter   those    negative   words   into   the 
affirmaiive  and  make   it  an   express   power,  then, 
having  regard  to  the  collocation  in  which  you  find  it, 
it  appears  to  me  that  the  Bule  Committee  did  intend 
to  give  that  general  discretion   which   the   words 
import :  "  On  every  taxation  the  taxing-master  shall 
allow  all  soch  oosts,  charges,  and  eacpenses  as  shall 


appear  to  him  to  have  been  necessary  or  proper  for 
the  attainment  of  justice,"  and  so  on,  with  certiin 
exceptions  which  are  not  now  material.    If  I  aoi  to 
adopt  the  t  *xtog-master's  view,  I  have  to  wad  in 
there,  after  "  shall  allow  all  such  oosts,  charges,  nd 
expenses  as  sh*ll  appear  to  him,"  and  ao  on,  tta 
words  "  not  exceeding  the  limit  fixed  in  Appendix 
N."     But  this  in  itielf  is  one  of  the  set  of  sub-olsHiiM 
which  are  themselves  the  exceptions  referred  to  m 
rule    8,    "except     such     as    are    by    thif     order 
otherwise  provided  for."     I  see  no  difficulty  in  giving 
the  general  discretion  to  the  officers  of  the  coort, 
although  it  be  coupled  with  the  ordinary  application 
of  a  maximum  and  minimum.    I  see  no  reason  why 
the  taxing- master  should  not  have  in  effeot  what  is  a 
two-fold  discretion  ;  first  of  all  to  allow  the  nuudmnm 
or  minimun  or  something  between,  and,  in  addition 
to  that,  have  in  special  cases  a  general  diaoretion  to 
allow  "all  suoh  costs,  ohsrges,  and  expenaei  as  shall 
appear  to  him  to  have  been  necessary  or  proper  for 
the  attainment  of  justice  or  for  defendiog  the  rights 
of  any  party."  On  these  two  clauses,  that  appears  tome 
to  be  the  true  construction;  nor  do  I  find  an)  thng  to 
my  mind  contrary  to  that  in  sub-rule  37.  The  objeot  of 
the  rule— I  suppose  one  is  entitled  to  stato  what  one 
knows  to  have  been  the  views  of  the  mischi-  f  which  wai 
aimed  at  and  intended  to  be  abrogated  by  the  mle— wm^ 
this.    It  was  sail  that  the  oosts  allowed  ii  the  King's 
Bench  Division  were  allowed  on  a  less  liberal  scale  thin 
in  the  Chancery  Division,  and  it  was  desirable  that  both 
should  be  assimilated,  so  that  the  suitors  ahonl  1  not 
have   sny   partioulsr    preference   for   one   divisioa 
than   another,    and    accordingly    rule    37    having 
prescribed    the    old    original    rules    and    practice 
of  the  old  courts,  the  new  words  were  added :  *'  B Jt 
the  taxing-masters  shall  have  power  to  revise  and 
regulate  the  praotioe  in  regard  to  taxation  of  coats 
and  to  the  allowanoe  of  fees  so  as  to  amimil«le  the 
allowance  for  costs,  and  to  secure  tmifonnity  upon  all 
taxations  as  fares  may  be  praotioable  and  expedient." 
In  the  first  place  there  are  no  words  there  authoriz- 
ing the  taxing-mastora  to  fix  an  absolute  minimiim 
or  maxiaitmi  so  as  to   deprive  themselves  of   the 
discretion  which   I   have   already  held   they  have 
received  under  rule  29,  and  it  would  be  somewhat 
extraordinary  if  this  had  given  the  taxing- master 
power  beyond  that,  and  in  abrogation  of  that  oontaiaed 
in  the  rule  itself,  and  a  greater  power  than  oontaloed 
in  Appendix  N.    In  my  opinion  the  iotention  of  that 
was  to  enable  the  taxing-masters,  for  the  saks  of 
uniformity,  as  a  general  rule  to  follow  the  same  Unas, 
to  enable  them  to  settle  rules  which  would  be  the 
ordinary  rules  by  which  they  would  be  guided,  bat 
leavhiff  them  in  special  oases  the  tmfettered  dtsotetion 
given  by  regulation  29.  Thatismyownopfaiiononflie 
oonstmotifHi. 

It  was  perhaps  imneoessary  for  ma  to  give  this 
judgment,  because  I  consider  that  I  am  bound  by 
the  deauon  of  the  Court  of  Appeal  of  Mclver  d:C<kY. 
Taie  Steamers  [Limited),  60  W.  B.  642,  [1902]  2  K.  B. 
184.  I  ain  not  sure  that  the  dedsionisnotopento 
some  of  the  criticisms  that  Mr.  Lawrenoe  has 
bestowed  upon  it,  but  even  if  it  were,  the  argument 
presented  to  the  court  there  was  exactly  the  same  as  the 
argument  presented  to  me  here.  The  question  there 
turned  on  the  allowance  to  a  country  sdimtor  for 
attending— it  was  No.  147, 1  thmk.  In  Appendix  N— 
**  Not  to  exceed  £2  2s."  The  words  were  the  same 
as  the  words  relied  on  in  the  present  case,  and  that 
was  the  point  argued ;  whether  or  not  other  points 
were  argued  is  not  material  for  me  to  oonsider. 
Mathew  L.J.,  s»ys :  **It  is  aigued  that  imder 
the  rules  the  master  had  no  discretion  to  allow  these 
costs.  According  to  the  praotioe  as  to  taxation  of 
oosts  between  ^ffty  and  party  prior  to  the  mles  of 
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JTaxnimry,  1902,  the  aoftle  glvf  n  in  Appendix  N  wm  no 
doubt  binding  on  the  matter  and  this  allowance  oonld 
not  have  been  made.  Bat,  on  consideration  of  the 
objeotioni  to  this  role,  it  was  thought  desirable 
to  modify  it  to  sooDe  extent,  and  accordingly 
the  new  role  10  "—that  is,  regulation  29  th«t  I 
lkav«  read,  and  which  annulled  th^  old  regulation  29 — 
"  provides  as  follows'*;  then  he  read  the  newmle, 
and  he  goes  on :  **  We  are  asked  to  construe  this 
rale  as  meming  that  the  laxing-master  shall  allow 
no  oosts,  charges,  or  expenses  beyond  those  provided 
for  by  the  soile  given  in  Appendix  N.  The  new 
regulation  was  framed  with  full  knowledge  of  the 
terms  of  the  old  regulations  and  of  the  scale,  and  it 
cannot,  I  think,  be  doubted  that  it  ought  to  be  con- 
strued according  to  its  terms— namely,  as  giving  the 
master  on  'every  taxation '  discretion  to  ulow  suoh 
ooets,  diarges,  and  expenses  as  appear  to  him  to 
bsve  been  nee  ssiry  or  proper  for  the  attainment  of 
justice,"  and  so  on.  Hr.  Lawrence  seized  on  the 
words  which  are  put  in  brackets — "  every  t«x«tion.*' 
It  is  quite  true  that  by  the  insertion  of  those  words 
the  o!d  rule  was  altered,  so  that  it  extends  now  to 
every  taxation  and  not  mwely  to  party  and  party 
taxations ;  but  that  is  not  to  my  mind  the  only  part 
of  the  alteration  in  the  rule,  or,  indeed,  the  gist  of 
the  alteration;  the  gist  of  tiie  alteration  was,  as  I 
have  already  said,  making  an  affirmative  power  for 
the  purpose  of  enabling  the  creation  of  an  exception, 
witlun  the  exception  of  rule  8,  in  place  of  the  old 
negative  words  which  gave  no  such  discretion  at  »1 . 
Then  Oozens-Hardy,  L-J.,  in  the  same  case,  gave 
judgment  to  the  same  effeet. 

I  consider,  in  aoy  case,  I  am  bound  by  that  decision. 
I  do  not  follow  the  distinction  which  Mister  Baker 
has  made.  The  result  is  that  I  allow  the  objection 
and  the  item,  and  there  will  be  a  declaration  that  the 
registrar  had  the  discretion  in  question,  aud  the  iem 
will  be  allowed. 

Solicitors,  Wheaily,  Son,  <fc  Daniel ;  Bower,  CoVoa,  <fc 
Bo'vevt 


M«roh4,  11. 


K.  B.  Div.    1 
(Walton,  J.)  ) 

Pkicb  &  Co.  V.  Union  Lightkraoe  Co. 
(Ldiited).  (a.) 

Contract—Carritr^Lighierage — Negligence  of  lighter- 
man— Barring  clatue^Duty  of  exercising  reasonable 
skill  and  care — Loss  or  damage  covtrable  by  insurance, 

A  oonirad  by  the  defendants  to  lighter  a  cargo  con" 
tained  the  follawing  clause:  ''  The  rates  charged  by  us 
are  for  conveyance  only^  and  we  wiU  not  be  liable  fvr  any 
loss  of  or  damage  to  goods  which  can  be  covered  by  insur- 
ones.  The  terms  of  the  marine  or  other  policy  should 
stipulate  that  insurance  is  effected  without  recourse  to 
lighterman.  We  will  not  be  responeible  for  any  conse- 
quences arising  from  strikes  or  other  labour  disturbances.** 

A  barge  which  uf<u  being  used  in  carrying  out  the  said 
contract  was  left  moored  to  a  jetty,  and,  owing  t)  the 
negligence  of  the  lighterman,  became  jammed  under  a 
profecting  part  of  the  jetty,  resulting  in  a  tinking  of  the 
oarge  arid  a  loss  of  ihe  plaintiff s*  cargo. 

Held,  that  although  a  carrier  could  by  contract  exempt 
himself  and  his  servants  from  liability  fcr  negligence, 
yet  he  must  lue  some  express,  plain,  ana  unambiguous 
terms  to  express  that  intention,  and  that  mere  general 
words  ttnU  not  exempt  a  carrier  from  tuing  reasonable 
skill  and  care, 

Heldp  further^  that  the  above  clause  mMnt  that  the 

(a.)  Beported  by  W.  T.  Ttjktok,  Esq.,  Barriater- 
at-Law, 


defendants  undertook  no  liability  as  insurers,  but  did 
not  exempt  them  from  the  obligation  of  using  reasonable 
care  and  skill;  and  consequently  that  the  defendants 
were  liable  to  the  plaintiffs  for  the  loss  of  the  cargo. 

Action  tried  in  the  Oommeroial  Gjurt. 

The  plaintiffs  claimed  damages  for  breach  of 
contract. 

The  defendants  agreed  to  carry  in  one  of  the'r 
barges  a  quantity  of  petroleum,  belongiog  to  the 
plaintiffs,  from  a  wharf  at  Thames  Haven  to 
Belvedere. 

Whilst  moored  to  the  wharf  the  barge  sank,  owing, 
as  th')  plaintiffs  alleged,  to  the  negligenoe  of  the 
defendants'  lightermen  or  to  the  unseaworthiness  of 
the  barge,  or  to  both  causes,  wh-reby  the  oil  was 
lost. 

The  defendants  alleged  that  there  was  no  negligence 
on  their  servants'  part,  and  farther  that  the  loss  cause  i 
was  such  as  came  within  the  exemption  of  the  terms 
of  the  contract. 

The  contract  was  subject  to  a  clanse  printed  on  the 
stationery  used  by  the  defeniants  in  their  basiness, 
which  was  as  foUowd : 

"  The  rates  charged  by  us  are  for  conveyance  only, 
and  we  will  not  bs  liable  for  any  loss  of  or  damage 
(o  goods  which  can  be  covered  by  insurance.  The 
terms  of  the  marine  or  other  policy  should  stipulate 
that  insurance  is  effected  without  recourse  to  lighter- 
man. We  will  not  be  responsible  for  any  conse- 
quences arisiog  from  strikes  or  other  labour  disturb- 


J.  A.    Hamilton,    K,C„    aad   Bailhache,    for   the 
plaintiffi, 

ScrtUton,  Z^(7.,  and  Loehnis,  for  the  defendants. 

Cur.  adv.  vult. 

March  11.— Walton,  J.— In  this  case  the  plaintiffs 
seek  to  recover  damages  from  the  defendants  for  the 
loss  of  a  quantity  of  oil  which  was  shipped  at  a  jetty 
at  Thames  Haven  in  a  barge  of  the  defendants,  under 
a  contract  between  them  and  the  plaintiffis,  by  which 
the  defendants  agreed  to  receive  aid  lighter  the  oil 
for  the  plaintiffs  to  Belvedere,  up  the  Biver  Thames. 
The  oil  was  shipped  about  high  water,  early  in  the 
afternoon  of  the  Slst  of  October,  1902,  and  the  barge 
when  loaded  was  allowed  to  remain  moored  to  the 
jetty  until  after  low  water.  As  the  barge  rose  with 
the  rising  tide  its  gunwale  caught  under  a  projecting 
part  of  the  face  of  the  jetty,  against  which  it  was 
lying,  and  as  the  tide  rose  the  barge  was  held  down, 
and  so  was  submerged  and  sunk. 

The  plaintiflii  all'>ge  that  the  loss  was  caused  by 
the  negligence  of  the  defendants'  lighterman  in 
leaving  the  barge  unattended  daring  the  rise  of 
the  tide,  or  by  the  unseaworthiufss  of  the  barge, 
or  by  both  causes.  In  my  opinion  the  plaintiffs 
have  failed  to  prove  that  the  barge  was  unsea- 
worthy,  and  it  follows  that  if  they  are  entitled  to 
succeed  at  all  it  must  be  on  the  ground  that  the  loss 
was  caused  by  the  negligence  of  the  defendants* 
servant.  As  to  this,  the  defendants  say  that  by  the 
terms  of  the  contract  they  are  exempt  from  liability 
for  a  loss  so  caused,  and  they  say  further  that  ttierd 
was  no  negligence.  It  is  necessary,  therefore,  to 
ascertain  whEkt  the  terms  of  the  contract  were.  The 
contract  was  not  contained  in  any  written  document, 
but  it  is  admitted  that  by  the  course  of  dealing  between 
the  parties  the  lighterage  was  subject  to  the  terms  of 
a  clause  which  was  printed  on  the  forms  of  stationery 
used  by  the  defendants  in  their  basiness,  and  is  as 
follows :  '*  The  rates  charged  by  us  are  for  convey- 
ance only,  and  we  will  not  be  liable  for  any  loss  of 
or  damage  to  goods  which  can  be  covered  by  insur- 
auce.   The  terms  of  the  marine  or  other  policy  should 


478 


THE  WEEKLY  REPORTER. 


[fifiiy  23, 1903.] 


Vol.  liL 


High  Goubt. 


F&ioE  &  Go.  v.  Union  Liohteraqb  Go.  (Limited). 


High  Gotj&t. 


stipulate  that  insuranoe  is  effected  withoat  reoourde 
to  lighterman.  We  will  not  be  reapoosibld  for  any 
oonB€qa«-nces  arising  loom  strikes  or  other  Ubour 
distorbanoes." 

In  dealing  with  the  question  of  oonstruotion  I 
shall  assume  that  tho  loss  was  brought  about  by 
the  negligence  of  the  defendants*  lighterman 
Upon  the  question  of  oonstruotion  tho  controversy 
between  the  parties  is  as  to  whether  the  clause 
in  question  exempts  the  lighterage  company  frooi 
liability  for  a  loss  caused  by  the  negligence  of  their 
servants.  It  is  plain  that  such  a  loss  as  occurred  in 
the  present  case  is  covered  by  an  ordinary  marine 
policy.  Tne  loss  of  cargo  by  the  accident^  sinking 
of  a  barge  is  a  loss  by  perils  of  the  sea,  and  is  recover- 
able from  underwriters  as  such  whether  brought  ab Jut 
by  the  negligence  of  the  lighterman  or  not.  It  may 
be.  and  probably  is,  true  that  when  the  clause  speaks 
of  losses  which  can  be  covered  by  insuraoce  it 
means  losses  which  can  be  covered  by  insur<ince 
in  the  ordinary  course  of  business.  Neffligence 
of  lightermen  it  not  one  of  the  risks  named  in  the 
common  forms  of  policies  on  goods ;  but  there  is  no 
doubt  it  can  be  insured  aj^ainst  specifically  without 
any  difficulty,  and,  as  I  have  said,  a  loss  such  as 
occurred  in  the  present  case  is  covered  even  by  the 
ordinary  form  of  a  marine  policy  on  goods,  whether 
the  loss  was  brought  about  by  negligence  or  not.  Ic 
follows  that  the  words  of  the  clause,  "  loss  of  goods 
which  can  be  covered  by  insurance,"  are  wide  enouich 
to  include  the  loss  which  occurred  in  this  case,  even 
assuming  that  it  was  caused  by  negligence.  And  if 
it  were  right  or  permissible  to  deal  with  this  case 
without  regard  to  the  lules  of  construction  which 
have  been  IM  down  in  a  well-known  series  of  casts. 
and  looking  only  at  the  language  used,  it  might  very 
well  be  said  that  its  meaning  was  that  the  defendants 
were  to  be  exempt  from  liability  for  insurable  lasses 
caused  by  negligence  or  not. 

But  there  is,  I  think,  a  well-established  rule  of  oon- 
straction  applicable  to  the  present  case.  The  law  of 
England,  unlike  in  this  respect  to  the  law  of  the 
United  States  of  America,  does  not  forbid  the  carrier 
to  exempt  himself  bv  contract  from  liability  for  the 
negligence  of  himself  and  his  servants  ;  but  if  th  ^ 
carrier  desires  so  to  exempt  himself  it  requires  that  he 
shall  do  so  in  express,  plain,  and  unambiguous  term^. 
In  Fhllltpa  V.  Clark,  5  W.  E.  582,  2  0.  B.  N.  S.  156, 
the  damage  was  by  leakage  and  breakage,  and  by 
the  bill  of  lading  the  ahipowner  was  not  to  be 
*'  accountable  for  leakage  and  breakage,"  but  it  was 
held  that  if  the  leakage  and  breakage  were  due  to 
the  negligence  of  the  servants  of  the  shipowner  he 
was  not  protected  from  liability  by  the  exemption  ii 
the  bill  of  lading.  In  that  caso  WiUes,  J.,  said  at  p. 
163,  "  The  introduction  of  the  words  in  the.  margin  of 
the  bill  of  lading  is  sufficiently  accouuted  for  by  the 
fact  that  without  them  the  defendant  would  hive 
been  bound  to  the  strictest  care,  eo  as  to  deliver  thH 
goods  at  the  end  of  the  voyage  in  the  tame  state  and 
condition  as  they  were  in  when  he  received  them, 
without  reference  to  the  negligence.  It  appears  from 
the  observations  of  Lord  Wensleydale  in  Walker  v. 
Jackson,  10  M.  &  W.  161,  that,  in  the  absence  of 
fraud,  the  carrier  is  bound  as  an  insurer  to  carr> 
and  deliver  the  goods  as  they  are  when  he  receives 
them — as  is  pointed  out  by  some  members  of  the 
court  in  Wyld  v.  Pickford,  8  M.  &  W.  443.  The 
defendant  gets  rid  of  that  liability  in  the  prt^sent 
case  by  the  introduction  of  the  words  '  not  account- 
able for  leakage  or  breakage,'  but  not  of  t^e  obliga- 
tion which  the  law  imposes  upon  him  of  taking 
reasonable  care  of  the  goods  intrusted  to  him.  .  •  . 
(2  G.  B.  N.  S.,  p.  164).  The  true  meaning  of  the 
contract  is,  '  I  will  take  all  reasonable  care  of  the 


goods,  but  will  not  be  accountable  for  a  loss  arisrai^ 
from  leakage  or  breakage  such  as  usually  happens 
without  the  exercise  of  extraordinary  care.'  The 
owner  engages  only  to  abstain  from  negligeooe.*' 

In  Steinman  v.  Angier  Line,  39  W  E.  392,  [1891] 
1  Q.  B.  619,  the  exemption  in  the  bill  of  ladinif^  was 
from  liability  for  losses  caused  by  "  thieves  of  what- 
ever kind  whether  on  board  or  not,"  but  the  ocurt 
held  that  this  did  not  protect  the  shipowner  from 
liability  for  a  theft  committed  by  his  servants.  The 
general  rule  is  stated  by  Bo  wen,  L.J.,  in  his  jud^mait 
as  foUows :  "  This  question  of  construction  must  be 
decided  on  the  broad  principle  which  has  been  so 
long  and  so  constantly  invoked  in  the  interpretation 
of  contracts  with  carriers  by  sea  as  weU  as  land — 
viz.,  that  words  of  general  exemption  from  liability 
are  only  intended  (unless  the  words  are  dear)  to 
relieve  the  carrier  from  liability  where  there  has  been 
no  misconduct  or  default  on  his  part  or  that  of  his 
servants.  The  exceptions  in  a  bill  of  lading  are  not 
intended  to  excuse  the  carrier  from  the  obligation  of 
bringing  dae  skill  and  care  on  the  part  of  himself 
and  his  servants  to  bear  both  upon  the  stowing  and 
upon  the  C4rrying  of  the  cargo.  '  Even  iu  cases 
within  the  exceptions  the  shipowner  is  not  prot«otel 
it  default  or  negligence  on  his  part  or  that  of  his 
servants  has  contributed  to  the  loss.  Accordingly,  in 
Grill  V.  General  Iron  Screw  Collier  Co.  {Limited), 
14  W.  B.  893,  L.  B.  1  G.  P.  600,  on  appeal,  16  W.  B. 
796,  L.  B.  3  G.  P.  476,  an  exception  in  a  bill  of  lading 
of  '  accidents  of  whatever  nature  or  kind  soever '  was 
held  not  to  cover  a  collision  caused  by  the  negUgence 
of  master  and  crew:  see  also  PhiUipB  v.  Clark', 
Czech  V.  General  Steam  Navigation  Co,,  16  W.  B.  130, 
L.  B.  3  G.  P.  14.  It  is  the  duty  of  the  shio- 
owner  by  himself  and  his  servants  to  do  all  he  can  to 
avoid  the  excepted  perils;  the  exception,  in  other 
words,  limits  the  liability,  and  not  the  duty." 

I  understand  the  meaning  of  tMs  to  be  that  an  ex- 
emption in  general  words,  not  expressly  relating  to 
negligence,  even  though  the  words  are  wide  enough 
to  tndude  loss  by  the  negligence  or  default  of  the 
carrier*s  servants,  must  be  construed  as  limiting  the 
liability  of  the  carrier  as  insurer,  and  not  as  relieving 
him  from  the  duty  of  exercising  reasonable  skill  and 
care.  If  the  carrier  desires  to  relieve  himself  from 
the  duty  of  using  by  hiaaself  and  his  servants  reason- 
able skill  and  care  in  the  carriage  of  goods,  he  most  do 
so  in  plain  language  and  explicitly,  and  not  by  general 
words.  I  may  refer  to  Mitchell  v.  Lancashire  and  York- 
shire liailway  Co,,  23  W.  B.  853,  L.  B.  10  Q.  B.  256,  as 
another  Ulostration  of  this  rule.  There  the  carriers, 
who  were  the  Lancashire  and  Yorkshire  Bad  way  Go., 
after  the  goods  had  arrived  at  their  destinationi  gate 
notice  to  the  consignees  that  the  railway  oompany 
held  the  goods  to  the  order  of  the  consignees  "  not 
as  carriers  but  as  warehousemen."  Bat  it  was  held 
that  the  words  **  at  owners'  solo  risk  "  amounted  to 
no  more  than  a  notice  that  the  railway  company 
after  giving  such  notice  undertook  no  lialnlity  as 
insurers,  and  did  not  relieve  them  from  liability  for  a 
loss  arising  from  the  negligence  of  their  servants. 

It  really  comes  to  this— that  if  a  carrier  wishes  to 
exempt  himself  from  liability  for  the  negligence  o( 
his  servants,  he  must  insert  in  his  osntraot  in  one 
form  or  another  something  equivalent  to  wha";  is  well 
known  as  a  negligence  clause.  I  think  that  this 
view  of  the  law  as  applicable  to  th9  present 
oaie  is,  at  all  events,  supported  by  the  judgment 
of  the  House  of  Lords  in  Ciceri  v.  Sutton,  15  App.  Oss. 
144,  38  W.  B.  Dig.  38.  And  I  may  point  out,  as 
Lord  Hertchell  did  in  that  case,  that  the  clauss  in 
^aestion  in  this  case,  as  in  that,  seems  to  refer  tooon- 
veyance  in  contradistinction  to  insurance.  I  think  that» 
iu  obedience  to  the  rule  laid  down  in  the  cases  which  I 
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have  dted,  the  danse  mast  be  read  as  meaning  *'  I  will 
use  reasonable  skill  and  care  in  th<)  ooaveyanos  of  the 
l^oods,  but  I  will  not  undertake  any  liability  as  insurer 
for  loss  or  damage  which  can  be  coverf'd  by  insurance 
with  underwriters."  In  my  opinion,  therefore,  if  the 
loM  was  in  fact  caused  by  the  negligence  of  the 
lighterman,  the  defendants  are  liable.  It  may  bs  con- 
venient to  add  a  ref  arence  to  the  case  of  Oompania  de 
Navigacion  la  Flecha  v.  Brauer,  168  U.  8.  8.  G.  Bep. 
104,  in  which  the  8upreme  Court  had  to  consider  the 
effect  of  the  English  authorities  upon  thii  question. 

I  have  now  to  consider  whether  there  was  n^gli- 
genoe  in  fact.  I  have  considered  the  evidence  given 
on  each  side  and  have  arrived  at  the  followinjc  con- 
olusions.  There  were  projeotioni  from  the  face  of 
the  jetty  agiiost  which  the  barge  was  moored  wh*oh 
in  my  opinion  made  it  dang^erous  to  leave  the 
barge  unattended  after  low  water  to  rise  with 
the  tide.  I  think  the  danger  was  apparent.  It 
it  true  that  there  was  a  floating  boom  attached  to  the 
jetty  which  was  intended  to  act  as  a  fender  to 
prevent  barges  whilst  loading  from  striking  against 
the  wood  work  of  the  jetty,  fiat  it  is  clear  that  this 
boom  was  insufficient  to  prevent  barges,  if  unattended, 
from  getting  caught  as  they  rose  with  the  tide  under 
the  projecting  parts  of  the  jetty.  I  am  satisfied  from 
the  evidence  that  it  was  not  reasonable  or  proper  to 
leave  the  barge  unattended,  relying  on  the  boom  to 
prevent  such  an  accident  as  in  fact  occurred.  It  is  said 
that  no  such  accident  had  occurred  before.  But  there 
is  no  evidence  to  show  that  it  was  usual  to  leave 
loaded  barges  unattended  and  moored  to  the  jetty  to 
rise  with  the  tide.  On  the  contrary  there  were  buoys 
provided  just  above  and  just  below  the  jetty  for 
loaded  barges  to  moor  at  whilst  waiting  for  their 
tugs.  And  in  the  present  case  after  the  barge  was 
loaded  the  lighterman  was  told  to  take  the  barge  t-^ 
one  of  the  buoys,  but  he  neglected  to  do  bo  because, 
in  my  opinion,  he  did  not  care  to  take  the  troable  to 
move  the  barge  and  thought  that  his  tug  might 
perhaps  come  at  or  about  low- water. 

I  am  8atisfi<id  also  upon  the  evidence  that  the 
lighterman  did  leave  the  b%rge  without  suffident  or 
proper  attendance.  He  stys  that  after  leaving  the 
jetty  in  the  afternoon  he  returned  t^o  or  three 
times  to  look  after  the  barge.  I  cannot  accept 
his  evidence  as  to  these  viaits  as  accurate.  And 
I  have  no  doubt  that  he  neglected  to  attend  to 
the  barge  reasonably  and  properly  under  the  circum- 
Btanoes.  I  agree  that  it  is  nit  in  all  oases  necessary 
that  a  ]i|^hterman  shall  be  in  attendance  upon  a  barge 
moored  in  the  river.  If,  for  instance,  this  barge  had 
been  moored  at  one  of  the  buoys  it  might,  I  think, 
have  been  left  unattended  without  danger.  But  I 
am  satisfied  th«t  it  was  not  reasonably  sife  or 
proper,  at  all  events  af  rer  the  tide  be^n  to  rise,  to 
leave  this  barge  moored  as  she  was  without  attend- 
ance. In  con*AqueDce  of  the  barge  being  po  left  her 
£^«in«alec*aght  under  a  projection  of  the  jetty  and 
she  sank.  I  think  that  the  defendants  are  liable  for 
the  loss  thereby  occasioned.  There  will  be  judgment 
for  the  plaintiffs  for  £370  Ss.  7d.,  with  costs,  except 
costs  of  issue  of  unsea worthiness,  which  are  to  be  paid 
by  plaintiffs. 

Judgment  for plaintiffd, 

Solidtor  for  plaintiffs,  Farnfidi, 

Solidtor  for  defendants,  E,  C  Harvey, 


Shillito  v.  Biggart  &  Fulton,  (a.) 

Ship — Mortgage  of  ship — Asaignment  of  frn'ght — 
Freight  due  and  payable  before  possession  taken — 
Interpleader. 

Balance  of  freight  was  earned  and  became  due  and 
payable  on  the  nth  of  June,  1902,  in  respect  of  a  cargo 
carried  by  a  vessel.  The  sum  so  due  was  assigned  by  the 
shipowners  t-^  the  plaintiff.  The  defendants,  who  were 
mortgagees  of  the  vessel  under  a  mortgage  deed  dated  the 
Wth  of  October,  1900,  took  possession  of  the  vessel  on  the 
\^th  of  August,  1902.  The  freight,  which  had  become 
due  on  the  11  th  of  June,  1902,  remained  unpaid  at  the 
date  when  the  defendants,  as  mortgagees,  took  possession 
of  the  vessel. 

Held,  that  as  the  freight  became  due  and  payable 
before  the  defendants,  as  mortgagees,  took  possession,  the 
plaintiffs  were  entitled  to  the  sum  so  due. 

Interpleader  issae  tried  in  the  Commercial  Court. 

The  plaintiff  daimed  as  assignee  of  the  shipowners 
a  sum  of  £527  9d.  lid.,  balance  of  frdght  which 
became  due  from  the  Brazilian  Coal  Co.  (Limited)  to 
Messrs.  Woodruff,  8hillito,  &  Co.,  the  owners  of  the 
steamship  Craigearn,  in  respect  of  a  cargo  carzitd  b/ 
the  said  vessel. 

The  defendants  were  the  mortgagees  of  the  vessel 
under  a  mirtgage  deed  dated  Utii  of  October,  1900, 
and  daimed  the  sum  dae  as  each. 

The  sum  in  qneition  was  eamfd,  and  became  due 
and  payable  on  the  17th  of  June,  1902. 

After  discharging  a  cargo  at  8antos  the  steamship 
Craigearn  loaded  another  cargo  in  the  Biver  Plate  for 
Hull,  and  arrived  at  the  latter  place  on  the  14  ..h  of 
Auffu-t,  1902. 

Oa  arrival  the  defendants,  as  mortgagees,  took 
possession  of  the  v«*ssel.  In  fact,  the  freight  which 
was  due  and  payable  on  the  17th  of  June  had  not 
been  paid  when  the  defendants  took  possession. 

For  the  plaintiff  it  was  contended  that  though  the 
defendants  were  entitled  to  freight  which  became  due 
after  they  had  taken  possession,  they  could  not  claim 
frdght  which  became  due  and  payable  before  thy 
took  possession,  even  though  it  nad  not  been  paid 
until  after  possession  was  taken. 

For  the  defendants  it  was  contended  that  all  freight 
earned  by  the  ship  and  unpaid  at  the  time  when 
possession  was  taken  could  be  claimed. 

J,  A.  Hamilton,  K.O.,  and  LoehniSf  for  the 
plaintiff. 

Fickford,  K.C,  and  Joseph  Hurst,  for  the 
defendants. 

Cur,  adv.  vult. 

March  9. — ^Walton,  J^  —In  this  interpleader  usue 
the  question  is  whether  a  sum  of  £527  9s.  lid., 
whicti  is  in  court,  is  the  property  of  the  plaintiff  or 
of  the  defendants.  The  sum  in  question  is  a  balance 
of  freight  which  became  dae  from  the  Brazilian 
Coal  Co.  (Limited)  to  Messrs.  Woodruff,  ShUlito, 
&  Co.,  who  were  the  ovners  of  the  steamship  Craig- 
earn, in  respect  of  the  carriage  of  a  cargo  of  coaU 
to  Santos  by  such  steamship.  This  balsnoe  of 
freight  was  earned  and  became  dae  and  payable  on 
the  17th  of  Jane,  1902.  The  plaintiff  claims  it  as 
the  assignee  of  the  shipowners,  M-sirs.  Woodruff, 
Shillito,  &  Co.  The  defecdants  dispute  his  daim 
and  contend  that  they  are  entitled  to  the  money  in 
question  as  mortgagees  of  the  steamship  by  a 
m'>rtgage  dated  the  1 1th  of  October,  1900. 

(a.)  Reported  bj  W.  T.  Tueton,  Esq.,  Barrister- 
at-Law. 
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After  diiobarffing  her  cargo  of  ooeli  at  Santos 
the  steamer  loaaed  a  cargo  ia  the  Biyer  Plate  for 
Ha)l,  where  she  arrived  on  the  14th  of  August, 
1902,  and  on  her  arriyal  the  defendants  entered 
into  possession  of  the  steamship  as  mortgagees. 
Although  the  freight  in  question  had  beoome  due 
on  the  17  th  of  Jane,  it  had  not  been  paid  when 
the  mortgagees  entered  into  poi^eision  on  or  about 
the  14th  of  August,  1902.  The  defendants  contend 
that  they  are  entitled  to  all  freight  earned  by  the 
yessel  and  unpaid  at  the  time  when  they  eotered 
into  possession.  The  plaintiff,  en  the  other  hand, 
contends  that,  although  the  defendants  are  entitled  to 
freight  which  became  due  after  they  took  possession, 
they  are  not  entitled  t3  freight  which  became  due  and 
payable  before,  although  it  may  not  haye  been  paid 
until  after  they  took  possession.  It  is  somewhat 
surprising  to  flud  th^t  the  question  which  arises  in 
the  present  caie  hss  not  been  settled  by  an  express 
decision  in  some  reported  case.  I  am  not  satisfied 
that  Ghinnery  v.  Blackhume,  1  H.  Bl.  117n,  is  pre- 
cisely in  point.  The  judement  of  Parker,  V.C,  in 
C<ito  y.  Irving t  6  Be  G.  &  Sm.  210,  proceeds  upon  the 
asiumption  that  the  mortgagee  of  a  ship  is  not  en- 
titled to  freight  unless  he  takes  possession  bbfore  the 
freight  has  accrued  due.  The  Vice-chancellor  there 
says  (p.  224):  "The  authorities  referred  to  iu  the 
argument  establish  that  the  mortgagee  of  a  sbip, 
who  takes  possession  before  the  conclusion  of  the 
voyage,  is  entitled  to  the  then  accruing  freight.  It 
was  contended  by  the  defendants  that  the  present  case 
does  not  oome  within  this  rule  bectuse  the  plaintiffs 
did  not  take  possession  un  il  the  ship  was  iu  the 
docks,  and  the  yoyage  therefore  concluded.  I  con- 
sider that  a  mortgagee  who  takes  possession  of  the 
ship  at  any  time  Mfore  the  cargo  is  discharged  comes 
within  the  rule.  The  right  to  the  freight  does  not 
accrue  until  the  goads  are  not  only  conveyed  to  their 
destination,  but  are  als )  delivered ;  and  a  mortgagee 
who  takes  lawful  possession  of  the  ship  while  the 
goods  are  still  on  board,  and  is  thereby  entitled  to 
deliyer  the  goods  and  receiye  the  freight,  to  the  ex- 
clusion of  the  mortgagor,  must  be  as  much  within 
the  reason  of  the  rule  when  the  ship  is  in  the  docks  as 
when  she  is  only  on  her  way  to  the  docks  at  the  time 
when  possession  is  taken. ' '    This  was  in  the  year  1 852 

In  Brown  y.  Tanmr,  16  W.  B.  882,  L.  B.  3  Oh.  App. 
597,  the  Lords  Justices  in  the  year  1868  had  to  deal 
with  a  question  as  to  a  mortgagee's  right  to  freight 
In  deliyering  the  judgment  of  the  ooutt,  P^ge- 
Wood,  L. J.,  Sftid :  **  But  it  appears  to  us  that  Uiis 
case  must  be  determined  in  the  appellant's  favour  on 
the  ground  of  his  having  taken  possession  of  the  ship 
before  the  freight  under  the  charter-party  had  be- 
oome due.  It  is  now  settled  beyond  aU  dispute  that 
the  mortgagee  of  a  ship  becomes  entitled  to  all  the 
rights  and  liable  to  all  the  duties  of  an  owner  from 
the  time  of  his  taking  possession.  Amongst  the 
rights  so  acoroing  to  him  is  tJiat  of  recefnns;  all 
frdght  remaining  due  when  possession  is  taken.'' 

The  defendant  rely  upon  the  last  sentence  in  this 
passage  of  the  judgment  as  indicating  that  in  the 
opinion  of  the  Lord  Justice  the  mortgagee  on  taking 
possession  became  entitled  to  all  freights  then  due 
and  unpaid.  I  think,  however,  that  the  Lord  Justice 
meant  no  more  then  that  the  mortgagee  on  taking 
possession  became  entitled  to  all  unpaid  freight 
which  the  ship  was  then  in  the  coursi  of  earning. 
This  seems  dear  from  what  follows  in  the  judgment 
Atp.  603,  2  L.  B.  3  Oh.  App.,  the  Lord  Justice  says : 
''  The  only  question  then  really  is,  had  the  freight 
beoome  doe  when  the  appellant  took  possession  P  and 
this  point  we  wished  to  have  re-argued,  the  matter 
not  appearing  to  have  been  fully  ducussed  either  in 
the  court  befow  or  at  the  first  hearing  before  us.*' 


And  the  Lord  Jnstaoe  proceeds  to  consider  this  qn 
tion,  and  oomes  to  the  conclusion  that  the  freight 
had  not  been  earned  before  the  mortgagee  took 
possession,  and  that  therefore  the  mortgagee  was 
entitled  to  it. 

In  Liverpool  Marine  Credit  Co  v.  WiUon^  20  W.  B. 
665,  L.  B.  7  Oh.  App.  507,  at  p.  511,  James,  L  J.,  in 
delivering  the  judgment  of  hiinself  and  MeUieh,  L.J., 
stated  the  law  upon  the  subject  as  follows :  "  He  (the 
mcnrtgagee)  had  no  absolute  right  to  the  freight  as  an 
incident  to  his  mortgage ;  he  could  not  interoept  the 
freight  by  giving  notice  to  the  chatterer  before 
payment ;  but  if  he  took  actual  possession  or,  acooid- 
ing  to  a  recent  decision  in  the  Oourt  of  Bxcheqa«r»  if 
he  took  constractive  possession  of  t^e  ship  before  tiie 
freight  was  actually  earned,  he  thus  became  entitled 
to  the  freight  as  an  incident  of  his  legal  poesoasaiy 
right,  just  as  a  mortgagee  of  land  taking  actual 
ponession  of  the  land  before  severance  of  the  growing 
crops  would  have  the  right  to  sever  and  take  the 
crops." 

In  Keith  v.  Burrotv3,  25  W.  B.  831,  2  App.  Oas.  636^ 
at  p.  646.  Lord  Oiims,  as  I  understaod  him,  states  the 
law  to  the  same  eff<fct,  and  also  Lord  Blaokbom  at  2 
App.  Oas.,  p.  660;  and  in  Anderson  v.  Butler* $  Wharf 
Co.  {Limited),  48  L.  J.  Ob.  824,  Hall,  Y.O.,  stated  the 
result  of  the  decisions  as  follows :  **  In  the  ease  of  the 
mortgagee  of  a  ship,  which  was  referred  to  in  the 
argument,  the  mortgagee  is  not  entitled  to  the  earn- 
ings of  the  ship,  except  the  earnings  thereof  after 
the  time  of  his  tsking  possession." 

Tde  defendmts  rehed  upon  certain  dicta  of  Ifalios* 
Y.O.,  in  Wilson  v.  Wilson,  20  W.  B.  436,  L.  B.  14  Eq. 
32,  but  when  carefully  oonsidered  the  language  of  the 
Vice-Ohancellor  does  not  appear  to  me  to  be  really 
inconsistent  with  the  statements  of  the  law  to  which 
I  have  already  referred.  In  the  present  case  it  is 
admitted  that  the  freight  in  question  became  dae  and 
pa  J  able  b  afore  the  derandsnts  entered  into  possession 
and  for  this  reason  I  think  the  defendants'  claim  fails 
and  that  the  plaintiff  is  entitled  to  jadgment. 

Solicitors  for  plaintiff^  Botterell  A  Roche,  for 
Vaughan  ds  Roche,  Oardiff. 

Solicitors  for  defendants,  E.  F.  Turner  A  Son, 
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(Collinfl,  M.B.,  and  Stirling  and  [  May  4. 

Mathew,  L.JJ.)  j 

Shabpe  v.  MiDLAin)  Railway  Oo.  (a.) 

Mcuier  and  servant — Employers*  liability — Accident — 
Compensation — **  Earnings  " — Lodging  allowance  for 
goods  guard— Workmen* s  Compensation  Act,  1897  (60 
iSb  61  Vict.  c.  37),  SchediOe  /,.  par.l  (a)  (t.). 

A  goods  guard  in  the  employment  of  a  railway  com- 
^ny  received^  in  ctddition  to  his  ordinary  wages^  a 
certain  sum  per  night  for  **  lodging  allowance  **  when  Tie 
tuas  obliged  to  sleep  away  from  home  on  the  company* s 
business.  The  object  of  the  allowance  was  to  cover  out-of- 
pocket  expenses  to  which  the  guard  was  put  through  having 
to  sleep  away  from  home,  and  the  amount  of  the  allow- 
ance was  about  equal  to  the  reasonable  cost  of  board  and 
lodging  for  the  time  covered  by  t?ie  allowance.  No 
inquiry  was  ever  made  by  the  company  as  to  the  actual 
expenses  incurred  by  a  guard  for  board  and  lodging,  and 
if  he  boarded  and  lodged  with  a  friend  he  would  still  be 
entitled  to  the  allotoance,  and  would  thus  make  a  profit 
out  of  it;  but  there  was  no  evidence  that  any  guard  ever 
did  in  fact  make  any  such  profit,  A  guard  having  been 
hilled  by  an  accident  arising  out  of  and  in  the  course  of 
his  employment,  hit  widow  claimed  compensation  under 
the  Workmen*s  Compensation  Act,  1897,  as  being  wholly 
dependent  on  his  earnings. 

Held,  that  in  assessing  the  amount  of  compensation  the 
**  lodging  allowance "  must  be  taken  as  part  of  the 
"  earnings  **  of  the  deceased  man,  vnthin  the  meaning  of 
Schedule  /.,  par,  1  (a)  {%,),  to  the  Act, 

Appeal  from  an  award  of  his  Honour  Judge  Lindler, 
the  county  court  judge  of  Derby,  under  the  Work- 
men's Oompensation  Act,  1897. 

The  following  facts  are  taken  from  the  judgment 
of  the  county  court  judge :  The  applicant  for  com- 
pensation was  the  widow  and  administratrix  of  a  man 
named  Sharpe,  who  at  the  time  of  the  accident 
causing  his  death  was  in  the  employment  of  the 
Midland  Bailway  Oo.  as  a  goods  guard.  It  was 
admitted  that  Sharpe  was  killed  by  an  accident  on  the 
9th  of  September,  1902,  in  such  circumstances  that 
the  company  were  liable  to  pay  compensation,  and  that 
his  widow  and  children  were  wholly  dependent  upon 
his  earnings.  His  wages  for  the  three  years  immedi- 
ately preceding  his  fatal  injury  amounted  io 
£236  9s.  lOd.,  and  during  those  three  years  he  also 
received  from  the  company  in  addition  to  his  wages 
Tarious  sums  amounting  in  the  whole  to  £23  28.  for 
what  was  termed  ''lodging  allowance."  The  only 
question  was  whether  these  latter  sums  formed  part 
of  the  deceased  man's  " earnings"  within  the  mean- 
iog  of  Schedule  I.,  par.  1  (a)  (i.),  to  th^  Workmen^s 
Oompensatiofi  Act,  1897.  The  terms  of  the  employ- 
ment of  a  goods  guard  in  the  service  of  the  Midland 
Bailvroy  Oo.  were  as  follows :  The  regular  day's  work 
for  a  guard  was  ten  hours  a  day  and  sixty  hours  a 
week,  and  for  this  he  was  paid  a  fixed  wage.  If  his 
week's  work  exceeded  sixty  hours  he  was  entitled  to 
extra  pay.  After  being  on  duty  for  ten  hours  a 
gnitfd  was  entitled  to  nine  hours'  rest,  and  this 
was  the  regular  rest  time  between  long  outward 
and  return  journeys.  Guards  in  the  course  of  their 
duty  frequency  had  to  lodge  away  from  home,  and 
on  those  occasions  they  were  entitled,  under  the  terms 
of  tiieir  employment,  to  receive  a  lodging  allowance, 
mie  scale  oi  allowance  was  as  follows :  Is.  per  night 


(a.)  Reported  by  W.  P.  Baeby,  Esq.,  Barrister- 
at-Law. 


in  the  provinces  and  Is.  6d.  in  London,  if  the 
company's  lodging-house  was  used;  Ss.  in  London 
and  2s.  elsewhere  for  private  lodgings.  The  minimum 
time  for  which  a  lodgmg  allowance  might  be  drawn 
was  nine  hours.  In  exceptionally  long  periods  of 
rest  for  the  company's  conveoienoe — i.e.,  where  a 

guard  could  not  return  at  the  end  of  nine  hours  and 
ad  to  remain  longer — where  the  guard  had  to  lodge 
over  fifteen  hours,  an  extra  Is.  was  allowed,  and  2s. 
where  over  twenty  hours'  rest  had  to  be  taken, 
except  in  London,  where  the  extra  allowances  were 
Is.  and  Is.  6d.  respectively.  This  extra  allowance 
was  not  given  unless  the  time  occupied  on  the  out- 
ward and  return  journeys  together  equalled  twenty 
hours.  For  the  purpose  of  ascertaining  the  time 
during  which  a  guard  was  on  duty  with  his  train 
and  during  which  he  was  off  duty  and  entitled  to 
lodging  allowances,  a  ^;uard  when  he  took  his  train 
from  a  home  station  "  signed  on."  When  he  rejoined 
bis  train  for  the  return  journey  h^  ''  signed  on " 
again,  and  "  signed  off  "  on  his  arrival  home.  At  the 
end  of  his  journey  he  made  a  return  of  the  hours 
during  which  he  had  been  at  work-^that  is,  during 
which  he  had  been  "  signed  on  " — and  his  wases  were 
regulated  by  those  hours.  He  also  separatdy  made 
a  claim  for  lod^g  allowance  in  respect  of  the 
hours  during  which  he  had  been  <'  signed  off."  The 
object  of  this  allowance  was  to  cover  out-of-podket 
expenses  to  which  a  guard  was  put  through  having  to 
sleep  away  from  home,  and  the  county  court  judge 
found  as  a  fact  that  the  amount  of  the  allowance  was 
about  equal  to  the  reasonable  cost  of  board  and 
lodging  (or  board  only  if  the  company's  lodgings 
were  useid)  for  the  time  covered  by  the  allowance. 
It  was,  however,  proved  that  no  inquiry  was  ever 
made  as  to  the  actual  expenses  incurred  b;^  a  guard 
for  board  and  lodgings ;  and  it  was  admitted  that, 
if  a  guard  boarded  and  lodged  with  a  friend  and  at  the 
friend's  expense,  or  if  he  took  his  own  food  with 
him,  he  would  nevertheless  be  entitled  to  his 
lodging  allowance.  A  guard  might,  therefore,  make 
a  distinct  profit  out  of  his  allowance ;  but  there  was 
no  evidence  before  the  county  court  judge  that  the 
deceased  or  any  other  guard  ever  did,  in  fact,  make 
any  such  profit ;  and  tbe  guards  who  ^ve  evidence 
stated  that  at  times  the  cost  of  their  board  and 
lodgings  exceeded  the  allowance,  and  always  was  as 
much  as  it,  and  that  they  made  no  profit,  and  that 
they  never  stayed  with  friends.  The  deceased  man 
never  lodged  in  the  company's  lodgines,  but  always 
found  his  own  lodgings ;  and  during  the  three  years  . 
previous  to  bis  death  he  lod^d  out  on  214 
occasions,  and  drew  for  his  lodgmg  allowance  on 
these  occasions  various  sums  amounting  to  £23  2s. 
No  witnesses  were  called  on  behalf  of  the  applicant. 
The  county  court  judge,  in  giving  judgment,  said 
that  in  his  opinion  the  sum  in  question  formed  part 
of  tiie  deceased's  earnings  within  the  meaning  of  the 
Act.  The  nature  of  a  gmurd's  duties  rendwed  it  neces- 
sary for  him  to  be  away  from  home  from  time  to  time, 
and  such  absences  could  not  be  fairlv  regarded  as 
unusual  or  exceptional.  They  were,  in  nis  opinion,  of 
the  incidents  of  the  service.  Tbis  was  shown  l^  the 
number  of  occasions  on  which  the  deceased  guard  was 
absent  from  home  during  the  three  years  preceding  his 
death— viz.,  214  times,  or,  on  an  average,  between  five 
and  six  times  a  week.  Further,  he  did  not  think 
that  the  allowance  in  this  case  could  be  regarded  as 
a  mere  repayment  of  out-of-pocket  expenses.  It  was 
not  so  in  fact,  for  the  allowance  was  fixed,  and  the 
expenses  doubtless  varied,  and  the  payment  of  the 
allowanca  was  independent  of  what  (if  anything)  the 
guard  had  actually  expended  on  his  board  and  lodg- 
ing. Moreover,  the  guard  must  sleep  and  eat  whether 
at  nome  or  away  from  home,  aud  whether  he  had  a 
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special  allowanoe  for  this  purpose  or  not,  and  the 
fact  that  he  did  this  when  away  from  home  at  the 
expense  of  his  employers  was  some  pecuniary  benefit 
to  the  guard  himself  and  indirectly  also  to  his  family, 
if  he  had  one.  Though  in  one  sense  it  was  true  that 
the  lodging  allowance  was  paid  in  respect  of  the 
time  during  which  the  guard  was  off  duty  and  was 
rendering  no  actiye  service  to  the  company,  yet  the 
guard  when  off  duty  was  still  in  the  service  of  the 
compaoy,  and  by  the  very  terms  of  his  employment, 
so  long  as  he  was  in  that  service,  he  was  as  clearly 
entitled  as  of  right  to  this  allowance  when  the 
occasion  arose  as  ne  was  to  his  regular  wages.  He 
(the  county  court  judge)  also  thought  it  material  to 
observe  that  the  allowance  in  fact  made  a  very  sub- 
stantial addition  to  a  gaard's  wages.  The  deceased 
man  drew  on  an  average  about  38.  a  week  for  lodging 
allowance,  and  if  guards  had  no  lodging  allowAnoe 
the  expenses  incurred  by  them  in  providing  their 
board  and  lodging  when  absent  from  home  could  not 
be  deducted  from  their  wages  in  calculating  their 
earnings :  see  Houghton  v.  Sutton  Heath  and  Lea  Green 
Colluries  Co.,  49  W.  E.  196,  [1901]  1  K.  B.  93. 
Without,  therefore,  attempting  to  define  the  word 
**  earnings,''  in  his  opinion  this  idlowance  came 
within  the  meaniog  of  the  word,  and  he  found  as  a 
fact  that  the  deceased's  earnings  during  the  three 
years  preceding  his  injury  amounted  to  £259  lis.  lOd., 
and  he  ordered  the  company  to  pay  this  sum  to  the 
deceased  man's  dependants. 
The  railway  company  appealed. 

Hugo  Young t  K*C*,  and  J,  D,  Crawford^  for  the 
appellants. — ^The  "  lodging  allowanoe  "  is  not  '*  eurn- 
ings "  within  the  meaning  of  Schedule  I.,  par.  1  (a) 
(i.),  to  the  Workmen's  Compensation  Act,  1897. 
The  allowance  is  given  to  a  goods  guard  who  is 
obliged  to  sleep  away  from  home,  aud  it  is  given 
mermy  to  cover  the  out-of-pocket  expenses  to  which 
he  is  thereby  put.  The  evidence  of  the  guards  who 
were  called  on  behalf  of  the  railway  company — and 
their  evidence  was  uncontradicted,  the  applicant 
calling  no  witnesses — showed  that  no  profit  was  ever 
made  out  of  this  allowance,  and  the  county  court 
jodge  found  as  a  fact  that  tibe  object  of  the  alio  tr- 
ance was  to  cover  out-of-pocket  expenses,  and  that 
the  amount  of  the  allowance  was  about  equal  to  the 
reasonable  cost  of  board  and  lodging  for  the  time 
covered  by  the  allowance.  It  is  a  misnomer  to  call  it 
<(  earnings"  upon  which  his  family  were  dependent, 
and  therefore  it  should  be  struck  out  of  the  calcula- 
tion. 

B.  T.  Evanst  K,C,,  and  Clement  Edufards,  for  the 
respondent. — This  sum  is  an  allowance  to  the  guard, 
and  the  mode  in  which  he  spends  it  is  immaterial. 
The  court  will  not  enter  upon  an  inquiry  as  to  how 
he  spent  it.  If  a  guard  boards  ana  lodges  with  a 
friend  he  saves  the  allowance,  and  it  becomes  a  source 
of  profit  to  him,  and  no  inquiry  is  ever  made  by  the 
railway  company  as  to  the  actual  expenses  incurred 
by  a  guard  for  board  and  lodging.  It  is  quite  clear 
that  the  allowance,  so  far  as  it  represents  board,  is  a 
source  of  profit,  because  the  food  which  the  guard 
would  otherwise  eat  at  home  is  saved.  So,  too,  the 
court  cannot  say  that  the  lodging  allowance  may 
not  be  profit.  It  must  therefore  be  reckoned  as  part 
of  his  *'eamiDgs." 

They  referred  to  Noel  v.  Redruth  Foundry  Co.,,  44 
W.  E.  407,  [1896]  1  Q.  B.  453 ;  Fomphrey  v.  South- 
tmr&iVcflA,  [1901]  IK.  B.  86,  49  W.  E.  Dig.  114; 
Houghton  v.  Sutton  Heath  and  Lea  Qretn  Collieries  Co,. 
49  W.  E.  196,  [1901]  1  K.  B.  93;  NeUon  v.  Kerr,  3 
Ct.  Sees.  Oas.  (5th  ser.)  893. 

Hugo  Young y  K.C,  replied. 

Cur*  adv.  vult. 


May  4. — Stislino,  L«  J.,  read  the  following  judg- 
ment :  Tins  is  an  appeal  by  the  Midland  Eailway  Ca 
from  the  decision  of  his  Honour  Judge  Lindley  as 
arbitrator  under  the  Workmen's  GompenBation  Act, 
1897,  holding  that  the  earnings  of  a  deceased  railway 
guard  in  the  employment  of  that  oompanj  included 
certain  sums  paid  to  him  in  addition  to  his  ordinary 
wages  under  the  name  of  ' '  lodging  alio  wanoe.*'    The 
facts  are  very  clearly  stated  in  an  excellent  written 
judgment  of  the  learned  judge,  and  it  is  unneoessary 
to  state  them  in  detail.    It  appears  that  railway 
guards  in  the  course  of  their  du^  have  frequently  to 
lod^^e  away  from  home,  and  on  these  occasions  are, 
under  the  terms  of  their  employment  by  the  Mtdlaad 
Eailway  Co.,  entitled  to  receive  the  allowanoee  in 
question,  which  are  made  on  the  following  scale :  If 
the  guard  lodges  in  lodgings  provided  by  the  com- 
pany he  is  allowed  Is.  in  the  country  or  Is.  6d.  in 
London.    If  he  finds  his  own  lodgings  he  is  allowed 
29.  in  the  country  or  Ss.  in  London.    Tiie  objeot  of 
the  allowance  is  to  cover  out-of-pocket  expenses  to 
which  a  guard  is  put  throueh  having  to  sleep  away 
from  home ;  and  the  judge  finds  as  a  fact  that  the 
amount  of  Uie  allowance  is  about  equal  to  the  reason- 
able cost  of  board  and  lodging  (or  board  only  if  the 
company's  lodgings  are  used)  for  the  time  oovered  by 
the  allowance.    But  it  also  appears  that  no  inquiry  is 
ever  made  by  the  railway  company  as  to  the  actual 
expenses  incurred  by  a  ^uard,  and  it  was  admitted 
that,  if  a  guard  lodged  with  and  Was  boarded  by  a 
friend  or  relative  without  incurring  any  expeoee.  he 
would  be  entitled  to  the  lodging  allowance.    The 
question  whether  in  these  cirounstances  the  allow- 
ance is  to  be  treated  as  a  repayment  of  out-of-pocket 
expenses  or  as  an  addition  to  wages  is  one  of  some 
nicety,  but  I  find  mpdl  unable  to  differ  from  the 
reasoning  and  conclusions  of  the  learned  judge.    Hie 
allowance  is  a  payment  to  which  the  guard  beoomee 
entitled  (no  less  than  to  his  weekly  wages)  upon  the 
happening  of  certain  events,  whether  he  has  inoarred 
out-of-pocket  expenses  or  not    He  is  in  no  way 
liable  to  account  to  the  company  in  respect  of  the 
money  he  receives,  which  is  as  much  his  own  as  his 
weekly  wages.    The  bargain  between  the  guard  and 
the  company  is  that  the  S>rmer.is  at  his  own  expense 
to  provide  himself  with  the  ordinary  neoessanea  of 
life,  and,  so  far  as  the  allowance  is  made  in  reapeot  of 
food,  it  constitutes  an  addition  to  his  resources ;  for, 
as  I  understand  the  finding  of  the  judge,  the  amoant 
of  alloi7ance  covers  the  whole  of  the  reasonable  oost 
of  board  while  the  guard  is  away  from  home,  and 
not  merely  a^y  extra  oDst  occasioned  to  htm  during 
that  period,  so  that  the  domestic  establishment  is 
thus  relieved  from  the  expense  of  providmg  food  for 
the  guard  in  his  absence.    The  aUowanoe,  therefore, 
appears  to  me  to  form  part  of  the  workman's  earnings, 
although  the  amount  of  it  may  have  been  calculated 
by  reference  to  the  probable  amount  of  his  expen- 
diture on  board  and  lodging.    It  was  strongly  mgodi 
upon  us  that  the  whole  of  uie  allowanoe  ought  not  to 
be  treated  as  earnings,  but  only  so  much  as  might 
be  shown  to  constitute  profit  in  tiie  hands   of  the 
workman ;  but  to  give  effect  to  this  contention  would 
be  to  embark  on  an  inquiry  not  CDntemplated  by  the 
Act,  which  prescribes  that  the  compensation  shdl  be 
assessed  simply  by  reference  to  the  amount  of  the 
workman's  earnings  at  the  time  of  hii  death,  without 
any  investigation  as  to  the  mode  in  which  he  applied 
them  when  received.    For  these  reaions,   and  alfo 
for  those  siven  by  the  learned  judge,  I  think  that  the 
appeal  fails  and  ought  to  be  dismisied.    The  Master 
of  the  Bolls  agrees  with  tills  judgment. 

MiTHKW,  L.J. — I  have  had  an  opportunity  of 
reading  the  judgment  of  Stirling,  L.J.,  and  I  entirely 
agree  with  it. 
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AppecU  dismisaed, 

Solioiton  for  the  ftpplioant,  A.   Toovey,  for  Flint  & 
Son,  Derby. 

Solioiton  for  the  railway  company,  Beah  dh  Co. 


From  K.  B.  Div.  (In  Bkoy.)     ') 

(Vaughan  Williami,  Bomer  and  ( 

0oz6ns-Hardy»  L.JJ.]  ) 


Mayl. 


In  re  Pollabd.  (a.) 

Bankruptcy — Administration  action — Order  on  executor 
to  pay  money  into  court — Non-compliance^ Writ  of 
sequestration — Bankruptcy  of  executor — Title  of  trustee 
in  bankruptcy  to  property  sequestered — Bankruptcy 
Act,  1883  (46  <fc  47  Vict,  c.  52),  ss,  9,  45,  54. 

An  order  of  sequestration  directing  certain  moneys  to 
he  paid  into  court  to  the  credit  of  the  sequestrator's 
account  does  not  create  a  charge  on  the  property 
sequestered,  and  the  trustee  in  bankruptcy  of  the  person 
against  whom  the  sequestration  order  was  made  has, 
accordingly,  a  good  title  to  such  property. 

Judgment  of  Wright,  J.  (ante,  p.  432),  affirmed, 

Thii  was  an  appeal  from  a  deoblon  of  Wright,  J. 
(reported  ante,  p.  432). 

The  question  inyolved  was  whether  a  tmstee  in 
baiikropt<7  oonld  daim  property  of  the  bankrapt 
whioh  had  been  sequeeterea  l^  an  order  of  the  court 
in  oonseqaenoe  of  the  bankrupt's  refusal  to  pay  a 
judffment  debt. 

The  facte  were  as  follows : 

In  1899  Mrs.  Pollard  died,  leaving  three  sons,  one 
of  whom  was  the  bankrupt.  She  leffc  the  residue 
of  her  estate  to  these  three  sons  and  appomted 
them  her  executors.  The  bu^orupt  was  inaeoted  to 
tbe  estate,  and  iu  1900  an  administration  action  in 
the  Chancery  Division  was  bsgun,  in  which  the  first 
two  brothers  were  the  plaintiffs  and  the  bankrupt  the 
sole  defendant. 

On  the  10th  of  March,  1902,  an  order  was  made  in 
the  action  that  the  defendant— viz.,  the  bankrupt,  was 
to  bear  two-thirds  of  the  plaintiffs'  costs  and  was  to 
bring  into  court  within  seven  days  the  sum  of 
£136  13s. 

On  the  18th  of  April,  1902,  the  bankrupt  com- 
mitted an  act  of  bankruptcy  by  failure  to  comply  with 
the  terms  of  a  bankruptcy  notice. 

On  the  20th  of  May,  1902,  the  plaintiffs  issued  a 
writ  of  sequestration,  and  on  the  5th  of  July  an  . 
order  was  made  thereon  directing  the  London  and 
Oounty  Bank  (with  whom  the  bannupt  had  a  banking 
account)  to  pay  into  court  to  the  credit  of  the 
leqnestrators'  account  the  sum  of  £137  78.  5d. 

On  the  16th  of  July  a  bankruptcy  petition  was 
filed  against  the  bankrupt;  and  a  receiving  order  was 
made  thereon  on  the  6th  of  Augast.  Upon  the  same 
day,  but  prior  in  time  to  the  makloe  of  the  receiving 
order,  the  London  and  Oounty  Bank  complied  wiu 
the  order  of  the  court  by  paying  into  court  the  sum  of 
£98  9s.  9d.,  which  was  all  the  money  of  the  bankrupt 
then  in  their  possession. 

The  trustee  now-  brought  a  motion  claiming  a 
declaration  that  the  sum  of  £98  9i.  9d.  standing  in 
the  books  of  the  Paymaster-General  to  the  credit  of 
the  sequestrators'  account  in  the  action  of  Jn  re 
FoUard,  Pollard  v.  Pollard,  m  the  Chancery 
Division,  formed  part  of  the  'property  of  the 
bankrupt  divisible  among  his  creditors;  and  an 
order  that  the  respon<Yents,  B.  Pollard  and  S.  B. 

(a )  Beported  by  B.  B.  Campbell,  Ejq.,  Barrister- 
at-Law. 


Pollard,  be  restrained  from  proceeding  further  under 
the  writ  of  sequestration  or  from  dealing  with  the 
said  sum  of  £98  9fl.  9d.  otherwise  than  by  procuring 
the  same  to  be  paid  to  the  trustee ;  and  for  au  order 
directing  the  respondents  to  take  all  steps  necessary 
to  procure  the  payment  of  the  said  sum  to  the 
truslee. 

Wright,  J.,  held  that  the  case  was  governed  by  In 
re  Hastings,  Ex  parte  Brown,  9  Morr.  234,  41  W.  B. 
Dig.  18,  and  that  the  trustee  was  eutiUed  to  the 
money. 

The  respondents  (the  sequestrators)  appealed. 

Danckwerts,  K.C.j  and  Muir  Mackenzie,  for  the 
appellants.  —  Apart  from  anv  provisions  in  the 
Bankruptcy  Act,  the  trustee  has  no  greater  right 
than  the  bankrupt  to  these  moneys,  and  the  right  of 
the  bankrupt  is  nil ;  he  cannot  get  the  money  out  of 
court.  The  trustee's  title  depends  on  the  relating 
back  section — ^viz.,  section  54.  But  the  appellants  at 
the  date  of  the  receiviog  order  were  secured  creditors 
by  reason  of  the  sequestration  order.  On  the  6th  of 
August  a  receiving  order  was  made,  but  not  an 
adjudication  of  bankruptcy.  But  even  though  the 
appellants  did  not  obtain  a  oharse  on  the  property 
b^  reason  of  the  sequestration  order,  still  they  oome 
within  section  45.  They  have  completed  their  exeou- 
tion,  they  have  seized  a  chose  in  action,  and  the 
property  has  passed  away  from  the  bankrupt  just  as 
it  passes  from  the  debtor  when  a  sheriff  has  *'  seized 
and  sold." 

Hansdl,  for  the  trustee,  was  not  called  upon. 

VAUGHANr  Williams,  L.J.— It  cannot  be  denied 
that  in  the  state  of  circumstances  we  find  here  this 
money  was  money  still  In  the  pockets  of  the  seques- 
trators. The  money  was  in  court  standing  to  the 
credit  of  the  account  which  the  sequestrators  had 
opened.  It  had  been  paid  to  the  sequestrators' 
account.  Mr.  Danckwera  has  failed  to  make  out 
that  in  this  state  of  things  his  clients  became  secured 
creditors  either  within  the  9th  or  45th  section  of  the 
Bankruptcy  Act,  1883.  A  receiving  order  having  been 
made  the  result  is  that  no  creditor  has  any  remedy 
against  tiie  person  or  property  of  the  debtor  unless  he 
is  secured.  In  my  judgment  the  present  plaintiff!  are 
not  secured  creditors,  and  have  no  ground  for  seying 
that  the  debtor's  property  has  been  seized  or  sold,  or 
that  anythkig  has  happened  whereby  the  property 
has  been  appropriated  oy  them. 

BoMBB,  L  J.— With  rfgard  to  the  argument  we 
have  just  heard,  it  may  be  useful  if  I  make  a  few  points 
obvious.  As  a  rule  a  sequestration  order  is  only 
issued  as  a  process  against  some  person  who  has  been 
guilty  of  contempt  in  order  that  he  may  purge  his 
contempt.  In  special  cases,  no  doubt,  when  the  con- 
tempt consists  in  non-payment  to  a  judgment 
creator,  the  creditor  may  get  an  order  of  sequestra- 
tion against  the  debtor.  But  where  a  sequestration 
issues  and  the  sequestrator  sdzes  property,  what 
result  follows  P  Bven  though  the  seq^nestration  issues  at 
the  instance  of  tiie  creditor,  the  seizure  does  not  turn 
the  property  seized  into  property  of  the  creditor. 
Does  a  mere  sequestration  give  a  charge  to  thd  creditor 
upon  each  part  of  the  property  sequestrated  ?  Clearly 
not.  In  order  for  a  (^editor  to  get  a  special  char^. 
he  must  get  some  order  whioh  wiU  give  him  a  special 
right.  Here  the  creditor  could  only  have  got  a  special 
charge  by  filiog  a  special  order.  Did  the  payment 
into  court  give  the  creditors  a  special  right  to  the 
moneys  paid  in  P  For  the  reasons  I  am  about  to  state 
the  order  did  not  turn  those  moneys  into  the  property 
of  the  creditors  or  give  them  any  special  charge.  The 
order  was  to  pay  &e  moneys  into  court,  not  to  the 
credit  of  the  action,  but  to  a  special  account— namely. 


484 


THE  WEEKLY  REPORTER. 


[May  30, 1903.] 


VoL  LL 


Court  op  Appeal. 


Thomson  and  Another  v.  Gill. 


Court  of  Appeal. 


ibe  aoooont  of  the  sequeBtraton.  That  did  no  more 
than  leave  the  mone^,  as  part  of  the  debtor's  property, 
at  the  disposal  of  the  sequestrators.  Had  the  order 
gODe  on  uiat  after  payment  of  the  sequestrators'  costs 
Qie  balance  should  have  been  paid  to  the  credit  of 
the  action,  it  is  possible  that  the  appellants  might  have 
succeeded.  As  it  was,  no  special  charge  was  obtained. 
Under  these  oircumstanceB,  the  funds  remained  the 
property  of  the  debtor,  and  upon  his  bankruptcy 
vested  in  his  trustee. 

Cozbns-Hardy,  L.  J.— I  agree.  It  is  settled  that  a 
sequestration  of  this  kind  does  not  of  itself  create  a 
charge  upon  property.  That  sequestration  was  a 
process  of  contempt,  and  did  not  create  a  charge  in 
favour  of  the  person  who  obtained  it,  was,  I  tmnk, 
settled  even  before  the  case  of  In  re  Hastings,  That 
being  so,  there  is  an  end  of  the  case.  I  may  add  that 
it  is  mere  accident  that  the  money  happened  to  be 
paid  to  the  credit  of  the  sequestrators'  account  and 
not  to  the  credit  of  the  action ;  that  it  is  mere  accident, 
again,  that  the  money  paid  in  corresponded  to  the 
debt  owed. 

Appedl  dismissed. 

Solicitors,  ^Sf.  R.  Pollard;  Hicks,  Arnold,  &  Go. 


From  E.  B.  Div.  ] 

(Vaughan  Williams,  Stirling,  and  >  March  30. 

Mathew,  L.JJ.)  ) 

Thomson  and  Another  v.  Gill,  (a.) 
Practice — Judgment — Scotch   decreet— Begistration  in 
England— Enforcement— "  Execution  " — Appointment 
of  receiver-judgments  Extension  Act,  1868  (31  <k  32" 
Vict,  c.  64),  M.  3,  4. 

Whtre  the  certificate  of  an  extracted  decreet  of  the 
Court  of  Session  in  ScoUand  has  been  registered  in  the 
High  Court  of  Justice  in  England  under  section  3  of  the 
Judgments  Extension  Act,  1868,  it  can  he  enforced  in 
England  by  the  appointment  of  a  receiver,  as  being  a 
mode  of  **  execution  **  unthin  the  meaning  of  section  4  of 
the  Act. 

Apjpeal  from  an  order  by  Bigham,  J.,  at  chambers, 
appomting  a  receiver  by  way  of  equitable  execution 
upon  a  decreet  recovered  in  Scotland,  a  certificate  of 
which  was  registered  in  Bngland.  On  the  7th  of 
August,  1902,  the  plaintifb,  who  were  resident  in 
.  Scotland,  obtained  a  decreet  against  the  defendant, 
who  was  a  domiciled  Scotchman,  in  the  Court  of 
Sesdion  in  Scotland  for  £205  13s.  3d.,  and  on  the  22nd 
of  January,  1903,  a  certificate  of  the  extracted  decreet 
was  registered  in  Bngland  under  the  Judgments 
Extension  Act,  1868.  The  defendant,  who  was  now 
resident  in  England,  was  entitled  under  a  Sootdi 
maniage  settlement  dated  the  17th  of  March,  1858, 
to  a  lue  interest  in  a  sum  of  money,  which  was 
assigned  to  trustees  to  hold  upon  truat  to  pay  the 
annual  income  thereof  to  him  during  his  Ufe.  The 
present  trustees  of  the  settlement  were  resident  in 
England.  Upon  the  application  of  the  plaintiffs, 
Bigham,  J.,  at  chamb^s  made  an  order  for  the 
appointment  of  a  receiver  of  the  annual  income  of 
this  sum  of  money  for  the  purpose  of  satisfying  the 
judgment. 
The  defendant  appealed. 

By  the  Judgments  Extension  Act,  1868,  s.  3, 
on  {ooduction  to  the  senior  master  of  the  Court  of 
Common  Pleas  at  Westminster  of  the  certificate  of 
any  extracted  decreet  of   the  Court  of  Seision  in 

(a.)  Reported  by  W.  P.  Barry,  Esq.,  Barrister- 
Law. 


Scotland  which  shall  hereafter  be  obtained  for  the 
payment  of  any  debt,  damages,  or  expenses,  sooh 
certificate  shall  be  registered  by  such  master  in  a 
register,  "and  such  certificate,  when  so  registered, 
shall  from  the  date  of  such  registration  be  of  the  same 
force  and  effect  as  a  judgment  obtained  or  entered  ap 
in  the  court  in  which  it  is  so  registered,  and  all  pco- 
ceedings  shall  and  may  be  had  and  taken  on  such 
certificate  as  if  the  decreet  of  which  it  is  a  certificate 
had  been  a  judgment  ori^aally  obtained  or  entered 
up  on  the  date  of  such  registration  as  aforesaid  in  the 
court  in  which  it  is  so  registered.  •  •  ."  By  section 
4,  "  the  Courts  of  Common  Pleas  at  Westminster  and 
at  Dublin,  and  the  Court  of  Session  in  Scotland,  shall 
have  and  exercise  the  same  control  and  jurisdiotion 
over  any  judgment  or  decreet  and  over  any  certificate 
of  such  judgment  or  decreet,  registered  under  this 
Act  in  such  courts  respectively,  as  they  now  have  and 
exercise  over  any  judgment  or  decreet  in  their  own 
courts,  but  in  so  far  o^y  as  relates  to  execution  under 
this  Act." 

E.  M,  PoUock,  for  the  defendant. — ^The  court  hM  no 
power  to  appohit  a  receiver  in  respect  of  a  Scotch  or 
Irish   judgment   registered  in  England   under  the 
Judgments  Extension  Act,  1868.    ^e  wide  language 
of  sections  1  and  3  is  to  be  read  as  limited  by  section  4 
of  the  Act :  In  re  Watson,  41  W.  B.  34.  [1893]  1  Q.  B. 
21;  In  re  A  Bankruptcy  Notice,  46  W.  R  325,  [1898] 
1  Q.  B.  383.    By  section  4  the  court  has  the  tame 
control  over  a  decreet  when  registered  as  over  its  own 
judgments,  *'  but  only  in  so  far  as  relates  to  execution 
under  this  Act."    The  appointment  of  a  receiver  is 
not    "execution."     It  has  been  commonly  called 
equitable  execution,  but  as  all  the  Lords  Justices 
pointed  out  in  In  re  Shephard,  38  W.  B,  133,  43 
Clu  D.  131,  it  is  not  execution,  but  merely  equitable 
relief,  whicdi  is  given  where  there  is  an  impediment  to 
the  issuing  of  execution  at  law.  INorbum  v.  Norhumt 
42  W.  B.  127,  [1894]  1  Q.  B.  448  ;  Harris  v.  Beauchamp 
Brothers,  42  W.  B.  451,  [1894]  1  Q.  B.  801 ;  Anglo- 
Italian  Bank  v.  Davies,  27  W.  B.  3,  9  Ch.  D.  275,  and 
Ex  parte  Evans,  28  W.  B.  127,  13  Ch.  D.  252,  were 
also  referred  to  upon  this  point.]    Secondly,  even  if 
the  appointment  of  a  receiver  is  *'  execution,"  section 
4  of  the  Act  of  1868  only  gives  the  court  the  scune 
control  and  iurisdiction  which  the  Court  of  Common 
Pleas  **  now, '  that  is,  in  1868,  had  and  exercised  over 
a  judgment  in  its  own  court,  but  only  in  so  far  as 
relates  to  execution  "  under  this  Act"    In  1868  the 
Court  of  Common  Pleas  could  not  have  app jinted  a 
receiver,  nor   could   the  Court   of   Chancery  have 
appointed  a  receiver  upon  a  bill  baing  filed  for  that 
purpose   in   execution   of   a   rmstered   judgment, 
because  the  execution  could  only  oe  such  as  could  be 
granted  under  the  Act  of  1868.    Section  25,  sub- 
section 8,  of  the  Judicature  Act,  1873,  does  not  extend 
the  power  of  the  court  to  appoint  a  receiver  to  a  case 
in  wnich,  before  the  Judicature  Act,  it  could  not  do 
to:  Holmes  v.  Millage,  41  W.  E.  354,  [1893]  1  Q.  B. 
55 1 ;  Harris  v.  Beaitchamp  Brothers,    It  merely  enables 
the  courfc  to  appoint  a  receiver  in  the  original  action, 
whereas  before   then  it   was   necessary  to  file  an 
independent  bill  in  Chancery  for  that  purpose :  Smith 
V.  Cornell,  29  W.  B.  227,  6  Q.  B.  D.  75.    The  order 
was  therefore  wrong. 

Colam,  for  the  plaintiffB,  was  not  called  upon. 

Vauohait  WiLiMMS,  L.J.— In  my  opinion  this 
appeal  fails.  The  real  question  which  we.  have  to 
decide  is,  what  is  the  meaning  of  tlie  word  ''exeoa- 
tion  "  as  used  in  the  Judgments  Extension  Act,  1868, 
and  in  particular  tiie  meaning  of  that  word  at  the 
end  of  section  4  of  the  Act  P  With  regard  to  section 
3,  it  Ib  not  denied  that  if  a  judgment  is   registered 
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under  the  Aot  it  becomes  an  English  judgment  for 
pnrposes  of  execution.    Under  the  Act  the  judgment 
has  to  be  registered  in  the  Oourt  of  Common  ^leas, 
but  is   admitted   that   the   High   Court    has    now 
succeeded  to  the  position  formerly  occupied  by  the 
Oourt  of  Common  Fleas.     We  have  to  consider  the 
meaning  of  the  word  "  execution "  in  section  4  of 
the  Act.     What  is  sought  for  here  by  the  appoint- 
ment of  a  receiver  is,  at  idl  events  in  popular  language, 
toobtain  execution,  and  to  obtain  execution  by  receiving 
certain  monevs  coming  to  the  judgment  debtor  in  satis- 
faction of  the  judgment  debt     Certain   objections 
have  been  taken  to  the  appointment  of  a  receiver. 
First  of  all,  two  cases  have  been  dted,  In  re  WaUon 
and  In  re  A  Bankrivptey  Notice*     In  the  first  of  those 
cases  it  was  held  that  a  judgment  creditor  who  had 
registered  in  England  an  £ish  judgment  under  the 
Act  of  1868  (and  the  Act  drawsno  distinction  between 
an  Irish  and  a  Scotch  judgment)  coidd  not  obtain 
a  judgment  debtor's  summons  upon  a  judgment  so 
registered.     Why?     Because  the  object  of  a  judg- 
ment debtor's  summons  is  not  execution — that  is  to 
say,  it  is  not  a  mode  of  enforcing  payment  of  the 
debt  out  of  the  judgment  debtor's  goods  or  otherwise, 
but  it  is  a  proceeding  to  punish  the  judgment  debtor 
for  his  contumacv  in  not  having  ^idd  the  debt  when 
he  was  able  to  ao  so.     It  is  in  its  nature  a  punitive 
proceeding,  and  does  not  operate  as  a  satisfaction  of 
the  debt.     By  the  express  provision  of  section  5  of 
the  Debtors  Aot,   1869,  imprisonment   under   that 
section  is  not  to  operate  as  a  satisfaction  of  the  debt, 
or  to  deprive   the  judgment  creditor  of  the   right 
to  take  out  execution.      In  the  second  case.  In  re 
A  Bankruptcy  Notice,  the  issue  of  a  bankruptcy  notice 
founded  on   a   Scotch   judgment  which   had   been 
registered  in  England  under  the  Act  of  1868,  it  being 
a  step  towards  making  the  judgment  debtor  bank- 
rupt, was  held  not  to  be  " exemption"  within  the 
meanmg  of  section  4.    There  is  nothing  in  eitiier  of 
those  two  cases  to  prevent  us  from  giving  a  wide 
meaning  to  the  word  ''execution"  in  section  4  of  the 
Act.    It  is  then  said  that  the  court  coiUd  not  give  a 
wide  meaning  to  the  word  so  as  to  mi^e  it  include 
what  has  beoi  called  equitaUe  execution  because  of 
the  decision  in  Zn  re  Shephard.    I  do  not  think  so. 
I  do  not  think  that  In  re  Shephard  prevents  us  from 
giving  a  wide  meaning  to  the  word  *'  execution  "  as 
used  m  the  Act.    That  case  decides  primarily  this, 
that  there  is  nothing  in  ord.  42,  r.  23,  which  enables 
the  court  to  apply  that  rule  to  the  appointment  of 
a  receiver  by  way  of  equitable  execution.    When  one 
looks  at  rule  23  one  sees  that  it  is  limited  to  the  cases 
of  execution  which  have  been  mentioned  in  the  earlier 
rules  of  the  order ;  and  on  looking  back  at  rule  8  I 
find  it  there  stated  that  '*in  these  rules  the  term 
<  writ  of  execution '  shall  include  writs  of  fieri  facias, 
amae,  eUgit,  sequestration,  and  attachment,  and  all 
subsequent  writs  that  may  issue  for  giving  effect 
thereto."    On  looking  back  at  the  preceding  rules, 
one  finds  the  forms  of  execution  referred  to.    It  is 
sufficient  to  say,  as  I  understand  that  case,  that  the 
decision  was  that  the  case  did  not  come  within  rule  23. 
But  apart  from  form,  there  is  a  substantial  difference 
between  that  case  and  the  present.     In  that  case 
after  judgment  the  judgment  debtor  had  died,  and 
this  court,  in  consideiiog  the  mode  in  which  the 
appointment   of   a   receiver   by   way   of    equitable 
execution  was  obtained  before  the  Judicature  Act, 
pointed  out  that  >  receiver  was  only  granted  in  aid 
of  a  le^  judgment  where  there  was  a  hindrance  to 
execution  at  law,  and  after  due  notice  to  the  parties. 
It  was  contended  in  that  case  that  the  court  ought 
to  follow  the  analogy  of  legal  execution,  and  that 
legal  execution   could  be  issued  ex  parte  after  the 
death  of  the  judgment  debtor.   In  that  case  no  notice  ^ 


of  the  application  for  a  receiver  had   been  served 
on  the   personal  representatives  of   the   judgment 
debtor,  and  it  was  held  that  a  receiver  could  not  be 
ajppointed  ex  parte  over  propeorty  which  belonged  to 
the  judgment  debtor  in  ms  lifetime,  but  which  vested 
on  his  death  in  another  person.    Cotton,  L.  J.,  in  deal- 
ing with  the  question  whether  there  was  any  jurisdic- 
tion to  make  an  order  affecting  the  estate  of  a  dead 
man,  when  no  person  interested  in  it  was  before  the 
court,  said  that  it  was  urged  that  there  was,  for  that 
this  was  equitable  execution  and  must  follow  the 
analogy  of  legal  execution,  that  legal  execution  could 
be  issued  ex  parte  after  the  death  of  the  judgment 
debtor,  and  that  therefore  there  was  no  reason  why 
equitable  execution   should   not      He    then   asked 
whether  this  was  to  be  considered  as  equitable  execu- 
tion, and  as  subject  to  the  same  rules  as  legal  execu- 
tion, and  assuming  that  legal  execution  could  be 
issued  against  the  estate  of  a  dead  man  ex  parte,  could 
equitable  execution  be  so  issued.    In  his  opinion  it 
could  not.    He  went  on  to  state  that  the  judgment 
creditor  who  obtained  the  appointment  of  a  receiver 
did  not  get  execution,  but  eqmtable  relief,  which  was 
granted  on  the  ground  that  there  was  no  remedy  by 
execution  at  law,  and  that  the  obtaining  a  receiver- 
ship order  was  not  taking  out  execution,  but  was 
obtaining  equitable  relief   by  a   subsequent  order, 
which  must  be  made  against  someone  against  whom 
the  court  had  jurisdiction  to  make  an  order.    He 
entered  iuto  that  question  for  the  purpose  of  showing 
that,  having  regard  to  the  nature  of  the  proceedings, 
upon  the  death  of  the  judgment  debtor  it  is  im- 
possible to  get  equitable  execution  without  bringing 
before  the  court  his  personal  representative  in  whom 
the  estate  is  vested.    It  seems  to  me,  therefore,  that,  if 
that  case  is  properly  looked  at,  there  is  nothing  in 
it  which  prevents  us  from  giving  a  wide  meaning  to 
the  word  "  execution"  in  section  4  of  the  Aot  of  1868. 
It  is  next  said  that  there  is  something  in  the  judg- 
ment of  this  court  delivered  by  Lord  (then  Lord 
Justice)  Davey  in  Harris   v.    Beauckamp  Brothers, 
There  again  I  do  not  myself  find  anything  in  it  which 
compels  us  to  give  a  narrow  meaning  to  the  word 
**  execution  "  in  section  4  which  would  have  the  effect 
of  excluding  equitable  execution.    It  is  quite  true 
that  Lord  Davey  in  that  case  cites  with  approval  the 
observations  in  In  re  Shephard,  but  he  does  so  for  the 
purpose  of  showing  that  upon  an  application  for  the 
appointment  of  a  receiver  the  court  must  have  regard 
to  the  mode  in  which  an   order  for  the  appoint- 
ment of   a  receiver  would  have  been  obtained   in 
the    Court    of    Chancery    before    the    Judicature 
Aot.    In     Ex    parte     Evans    James,    L.J.,    said 
**  Beyond    all    question   it  was  held  in  Eatton  v. 
Haywood,    22  W.  B.   356,  L.  B.  9   Cfa.  App.  229, 
and  AnglO'Italian   Bank  v.  Davies,  that  an   order 
appointinjg;  a  receiver  amounted  to  equitable  execu- 
tion.   A  judgment  creditor,  not  bdng  able  to  obtain 
relief  at  law  under  the  old  system,  because  his  debtor 
had  nothing  but  an  equitable  interest  in  the  land, 
came  into   a  court  of  equity  to  obtain  that  relief 
which  he  could  not  obtam  at  law ;  and  the  moment 
he  established  the  difficulty  in  his  way  at  law,  and ' 
the  court  made  the  order  giving  the  right  to  the 
possession  of  the  land  to  the  receiver,  appointed  on 
his  behalf ;  that  order  siving  the  right  to  possession 
to  the  creditor  through  the  receiver  was  as  much  a 
delivery  in  execution  of  land  in  which  the  debtor  had 
only  an  equitable  interest,  as  was  the  sheriff's  return 
to  the  writ  of  elegit  at  law,  that  he  had  extended  the 
land,  a  delivery  in  execution  of  land  in  whi<^  the 
debtor  had  a  leg^  interest."     James,  L.J.,  there 
regarded  the  appointment  of  a  receiver  as  equitable 
execution.    I  am  not  saying  one  word  contrary  to 
what  was  said  in    In  re  Shephard  and  Harris  v. 
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Beauehamp  Brciken  aa  to  regalating  the  maimer  and 
form  of  obtaining  equitable  exeontion.  What  I  do 
flay  is  that  James,  L.J.,  regarded  the  appointment  of 
a  reoeiyer  aa  in  reality  equitable  exeontion.  It  is 
execution  whioh  a  oourt  of  equity  enables  a  judg- 
ment oreditor  to  obtain,  and  which  oould  not  have 
been  obtained  at  law.  I  do  not  see  why  the  word 
'* exeontion"  in  section  4  of  the  Act  of  1868  should 
not  be  so  construed  as  to  indnde  this  kind  of  execu- 
tion, "^th  regard  to  ttie  argument  founded  upon  the 
word  "  now  "  in  section  4, 1  am  not  satisfied  that  the 
plaintiff  could  not  at  that  date  haye  taken  proceediogs 
in  a  court  of  equity  upon  a  Scotch  or  Irish  judgment 
registered  in  England  and  obtained  the  appointment 
of  a  reoeiyer,  just  as  in  the  case  of  an  ordinary 
English  judgment.  Indeed,  upon  lookiog  at  sectiou 
6 — which  enacts  that  in  any  action  brought  in  any 
court  in  England,  Scotland,  or  Ireland  on  any  judg- 
ment or  decreet  which  mi^ht  be  registered  under  this 
Act  in  the  country  in  which  such  aotion  is  brought, 
the  party  bringing  such  aotion  shall  not  recoyer  or 
be  entitled  to  any  costs  or  expenses  of  suit  unless  the 
court  in  which  such  action  shall  be  brought,  or  some 
judge  thereof,  shall  otherwise  order— the  intention  of 
the  Act  seems  to  me  to  be  to  place  a  Scotch  or  Irish 
judgment  registered  in  England  in  the  same  position, 
speakinff  generally,  as  a  judgment  obtained  in 
England.  For  these  reasons  I  l£ink  that  the  appeal 
should  be  dismissed. 

Stiblino,  L.  J. — I  am  of  the  same  opioion.  This 
is  an  appeal  from  an  order  appointing  a  receiver  in 
respect  of  a  judgment  obtained  in  Scotland,  and 
registered  in  England  under  the  Judgments  Exten- 
sion Act,  1868.  The  facts  of  the  case  are  such  that 
if  the  judgment  had  been  origmally  obtained  in 
England  the  making  of  the  order  for  a  receiver  would 
be  almost  a  matter  of  course.  In  one  sense  the  appoint- 
ment of  receiver  by  way  of  equitable  execution  is  not  a 
matter  of  course,  because  facts  must  be  shown  to 
justify  the  appointment.  Facts,  however,  exist 
which  would  entitle  an  English  judgment  creditor 
to  the  appointment  of  a  receiver.  It  is  said,  how- 
ever, that  the  Act  of  1868,  as  interpreted  by  the 
courts,  does  not  enable  a  plaintiff  to  get  the  appoint- 
ment of  a  receiver.  Section  3  of  that  Act  is  framed 
in  as  wide  terms  as  possible.  It  provides  for  the 
registration  {inter  alia)  of  the  certificate  of  an 
extracted  decreet  of  the  Court  of  Session  in  Scotland 
in  the  Court  of  Common  Pleas  at  Westminster, 
"  and  such  certificate  when  so  reeistered  shall  from 
the  date  of  such  registration  be  ofthe  same  force  and 
effect  as  a  jud^ent  obtained  or  entered  up  in  the 
court  in  which  it  is  so  registered,  and  aU  proceedings 
shall  and  may  be  had  and  taken  on  such  certificate  as 
if  the  decreet  of  which  it  is  a  certificate  had  been  a 
judgment  originally  obtained  or  entered  up  on  the 
date  of  such  registration  as  aforesaid  in  the  oourt  in 
which  it  is  so  registered.*'  If  that  section  stood  aloce 
no  question  could  possibly  have  arisen  as  to  the  right 
of  the  plaintiff  to  have  a  receiver  appointed.  But 
regard  must  be  had  to  section  4,  which  provides  that 
**  the  Courts  of  Common  Pleas  at  Westminster  and 
at  Dublin  and  the  Court  of  Session  in  Scotland  shall 
have  and  exercise  the  same  control  and  jurisdiction 
over  any  judgment  or  decreet,  and  over  any  certifi- 
cate of  such  judgment  or  decreet,  registered  under 
this  Act  in  such  courts  respectively  as  &ey  now  have 
and  exerdse  over  any  judgment  or  decreet  in  their 
own  courts,  but  in  so  far  o^y  as  relates  to  execution 
under  this  Act."  It  is  said,  and  truly  said,  that  in 
two  esses — In  re  WaUon  and  In  re  A  Bankruptcy 
Notice^it  has  been  held  by  this  court  that  the  efiPect 
of  section  4  is  to  limit  the  wide  words  of  section  3  to 
proceedings  which  relate  to  execution.    In  the  first 


case  it  was  held  that  a  judgmoit  summooa  under  ths 
Debtors   Act,    1869,    was   not  such   a    prooeeding^ 
and   in    the   second   case   it   was    held    that  ths 
issue    of    a    bankruptcy    was    not    such    a   pro- 
ceeding.     The    question   we    haye     to   detennine 
is  whether  the  words  '*  but  in  so  far  only  as  relates  to 
execution  under  this  Aot "  are  to  be  construed  so  as 
to  exclude  the  power  of  appointiog  a  receiver  by  way 
of  equitable  execution.    The  e£ot   of   so  holding 
would  be  to  confine  the  words  to  proceedings  by  way 
of  legal  execution.    Having  regard  to  the  aathorities, 
I  do  not  think  that  we  ought  so  to  restrict  tlse  mean- 
ing.   In  1874  the  questioa  arose  whether  the  appoint- 
ment of  a  receiver  over  land  was  a  delivery  of  the  land 
in  execution  under  section  1  of  27  &  28  Yiot.  o.  112; 
and  this  court  in  Hatton  v.  Haywood,  held  that  it  was ; 
and  later  on   in  Anglo'Italian  Bank  y.  Davie$,    Sir 
George  Jessel,  M.B. ,  said  that  the  result  of  the  decisum 
in  Hatton  y.  Haywood  was  that  the  words  "  or  otiier 
lawful  authority"  in  section  1  of  27  &  28  Yict.  o.  118, 
referred  to  the  order  of  a  court  having  authority  to 
give  that  which  amounted  to  delivery  In  exeontiop, 
although  not  technically  a  delivery  in  execution— in 
other  words,  to  what  was  oomm<mly  called  equitable 
execution,  which  was  putting  the  land  in  the  posses- 
sion of  a  receiver.    A  construction  was  thus  placed 
upon  the  words  '*  delivery  in  execution"    in  tiiat 
statute,  and  as  the  words  received  a  wide  interpreta- 
tion there,  I  can  see  no  reason  why  we  should  ^aoe 
a  narrow  construotion  upon  the  word  ''execution" 
here.    Again,  in  Blackman  v.  Fy$h,  [1892]  3  (Bu  209, 
41  W.  B.  Dig.  274,  it  was  held  by  Kekewich,  J.,  tiiat 
the  appointment  of  a  reoeiyer  of  the  rents  <k  oatm. 
property  on  behalf  of  a  judgment  oreditor  wai  a 
taJcmg  of  the  property  in  execution  within  the  mean- 
ing of  a  forfeiture  dause  in  a  wiLL   Considering  tiiose 
authorities,  I  think  that  we   should  read  the  word 
« execution*'  in  t|^e  Act  of  1868  as  including  the 
appointment  of  a  receiver.    I  am  not  saving  anything 
that  is  contrary  to  what  is  laid  down  in  In  re  ShqthanL 
All  that  the  oourt  there  said  was  merely  for  the  pur* 
pose  of  showing  that  so-oalled  equitable  execution, 
which  they  said  was  reidly  equitable  relief,  is  not 
governed  by  the  same  rules  as  govern  legal  exeoution. 
Our  attention  has  also  been  called  to  the  word  ' '  now  ** 
in  section  4  of  the  Act  of  1868,  and  the  argument 
founded  upon  it  is  that  at  that  time  no  equitable 
execution  could  have  been  obtained  upon  a  Soctdi 
judgment  registered  in  England.    I  do  not  know 
whether  it  is  necessary  for  us  to  decide  that  question, 
but  I  may  say  that  I  do  not  agree  with  it.    It  is 
admitted  that  if   an   action   had  been  brought  ia 
England  upon  a  Scotch   judgment,  and  ju^^ment 
recovered,     the     judgment    oreditor    might    have 
obtained  the  appointment  of  a  reoeiyer  by  bringing 
an  independent  suit  in  Chsncery.    It  seems  to  me 
that  the  Aot  places  the  judgment  creditor,  who  hss 
registered  his  judgment  in  England,  in  the  same  posi- 
tion, speaking  generally,   as  if  he   had  originally 
obtained  his  judgment  here.    Section  6,  which  hss 
been  already  read,  supports  this  view,    l^e  object  is 
to  discourage  the  bringing  of  actions  in  this  country 
upon  Sootoh  or  Irish  judgments,  instead  of  proceeding 
imder  the  Act  of  1868.    I  do  not  see  why  efifoot 
should  not  have  been  given  by  the  Court  of  Chancery 
to  such  a  judgment  so  registered,  in  the  same  way  ss 
effect  would  have  been  given  by  the  oourt  to  an 
ordinary  judgment  obtainMl  in  England.    I  wiah  to 
add  that  the  case  of  Norhum  v.  Norbum  was  decided 
entirely   upon   order  42    and   does  not  affect  oar 
decision. 

Mi.THBW,  L.  J. — I  am  of  the  same  opinion.  It  is 
said  that  the  right  to  apply  for  the  appointment  of  a 
reoeiyer  by  way  of  equitable  exeoution  'does  not 
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extend  to  an  Irish  or  Sootoh  jadffmeiit  whioh  has  been 
registeied  in  EDgknd  under  the  Jadgments  Extension 
Acty  1868.  That  contention  seems  to  me  to  giTe  the 
go-by  to  section  3  of  the  Act.  The  High  Oonrt  is 
now  the  sncoessor  of  the  old  Court  of  Common  Pleas. 
It  seeins  to  me  that  before  the  Judicature  Act  the 
execution  creditor  in  such  a  case  could  hare  obtaioed 
equitable  execution  by  the  appointment  of  a  receiver 
in  the  Court  of  Chancery,  and,  the  Judicature  Act 
hftTing  now  assimilated  the  proceedings,  the  King's 
Bench  Division  now  gives  all  the  relief  which  could 
formerly  have  been  obtained  in  the  Court  of  Chancery. 

Appeal  d%imis9ed» 

Solicitors  for  the  plaintiffs,  Emanud  &  Simmonds, 
for  Robert  Stetvart,  Edinburgh. 

Solicitors   for   the.  defendant,  Balfour   Allan    (C; 
North. 


Prom  K.  B.  Div.  ) 

(Yaugfaan  Williams,  StirUng,  and  }  March  14. 

Mathew,  L.JJ.)  ) 

Attobney-Qenbral  v.  Johnson,  (a.) 

Inland  revenue^ Estate  duty — 8ucceB$ion  duty^Oi/t  in 
lieu  of  legacy  to  charitable  aodtty — Agreement  for 
payment  of  annuity  to  donor — Donation  with  reserva- 
tion— ^BoD&  fide  purchase— Finance  Act,  1894  (67  li- 
68  Vict.  c.  30),  9.  2,  sub-aedion  1  (c)  ;  8.  3,  sub- 
section 2— Succession  Duty  Act,  1863  (16  &  17  Vict, 
c  61),  •.  7. 

An  unincorporated  charitahle  sodety,  ni  consideration  of 
the  payment  by  B,  of  the  sum  of  £600  in  lieu  of  a  legacy, 
agreed  to  pay  an  annuity  of  £26  to  B,  during  his  life 
and  to  his  wife  during  lit  life  if  she  survived  him.  The 
oommereial  value  of  the  annuity  was  £210.  The  annuity 
wcLS  not  charged  on  ihs  funds  of  the  society,  but  was  paid 
by  the  directors  as  one  of  the  ordinary  outgoings  of  the 
society  to  B,  during  his  life  and  after  his  death  to  his 
widow  during  Jier  life.  B,  died  in  1896,  and  his  widow 
in  1900. 

Held,  that  the  society  were  liable  to  pay  estate  duty  on 
the  whole  sum  of  £600  on  the  death  of  B,  under  section  2, 
aub'Section  1  (o)  of  the  Finance  Act,  1894,  and  were  also 
liable  to  pay  succession  duty  on  the  same  sum  on  the  death 
of  the  widow,  under  section  7  of  t?ie  Succession  Duty  Act, 
1853. 

Judgment  of  Phillimore,  J.  (60  TV.  B.  366,  [1902] 
1  K.  B.  416)  varied. 

Appeal  from  the  judgment  of  PhUlimore,  J.,  on 
an  information  by  the  Attorney-General  daimiog 
estate  duty  and  succession  duty  from  the  Londoa 
Miflsionary  Society  (60  W.  B.  366,  [1902]  1  £.  B. 
416). 

The  information  stated  as  follows:  '*  (1)  The 
liondon  Missionary  Society  is  a  body  of  persons  not 
Incorporated,  but  awodated  for  certain  charitable 
purposes  of  a  religious  character  and  possessed  of 
considerable  invested  funds,  which  are  held  by  trustees 
appointed  by  the  society,  and  are  dealt  with  and 
disposed  of  by  directors,  in  whom  the  management 
of  the  affairs  of  the  society  is  from  time  to  time 
vested.  (2)  In  the  year  1889  the  ssid  sodefcy 
aooepted  from  Mr.  Charles  Thomas  Munday  Barton, 
.  a  director  of  the  sodety,  an  offer  of  a  sum  of  £600  in 
lieu  of  a  legacy,  subiect  to  a  contract  of  reservation 
for  the  payment  of  i26  per  annum  to  the  said  Cliarles 
Thomas  Munday  Barton  during  his  Ufe,  and  after  his 
deftth  to  his  wife,  Mrs.  Martha  Burton,  during  her 
life,  in  case  she  should  survive  him.    (3)  The  said 

(a.)  Reported  by  P.  G.  BttOKEB,  Esq.,  Barrister- 
at-Law« 


arrangement  was  confirmed  and  carried  oat  by  the 
following  resolution  passed  at  a  meeting  of  the 
directors  of  the  society  on  the  11  th  of  Pebruarv, 
1889:  'That  in  consideration  of  the  payment  to  the 
London  Missionary  Society  of  £600  ia  lieu  of  a 
legacy  by  a  director  (Charles  Munday  Barton,  Esq.)) 
irho  does  not  wish  his  name  to  appear  in  any 
published  or  announced  list  of  subscriptions,  the 
present  trustees  and  their  successors  in  the  trustee- 
ship of  the  society  be  and  hereby  are  authorized  to 
psy  the  sum  of  £26  per  annum  in  quarterly  payments 
•  •  .  daring  the  life  of  the  said  Charles  Munday 
Burton,  Esq.,  and  a  like  payment  to' his  present  wife, 
Mrs.  Martha  Barton,  daring  her  life  Aould  she 
survive  him/  (4)  The  said  sum  of  £600  was  given 
aud  paid  by  the  said  Charles  Thomas  Munday 
Barton  to  the  society,  and  the  funds  of  the  society 
held  by  their  trustees  became  and  were,  pursuant  to 
the  said  arrangement,  charged  with  the  payment  of 
the  annual  sum  of  £26  during  the  lives  of  the  said 
Charles  Thomas  Munday  Burton  and  his  wife  and  the 
life  of  the  survivor  of  them,  and  the  said  annual  sum 
was  duly  paid  thereout  by  the  trustees  accordingly. 

(6)  Charles  Thomas  Munday  Burton  died  on  the  12th 
of  May,  1896.  His  widow,  Martha  Burton,  died  on 
the  6ih  of  May,  1900.  (6)  Upon  the  death  of  Charles 
Thomas  Munday  Burton  estate  duty  became  payable 
by  the  society  and  its  trustees  under  the  Pinanoe  Act, 
1894,  s.  2  (1)  (c),  hicorporating  section  38  (1)  aod  (2)  of 
the  Customs  aud  Inland  Avenue  Act,  1881,  and 
section  11  (1)  of  the  Customs  and  Inland  Bevenue  Act, 
1889,  on  the  said  sam  of  £600,  beiug  a  gift  to  the  society 
of  whioh  bond  fide  possession  and  enjoyment  were  not 
assumed  by  the  donee  immediately  upon  the  gift  aud 
thenceforward  retained  to  the  entire  exclusion  of  the 
donor  or  of  any  benefit  to  him  by  contract  or  otherwise. 

(7)  Upon  the  death  of  Martha  Burton  succession 
duty  at  the  rate  of  11^  per  cent,  became  payable  by 
the  society  and  its  trustees  upon  the  said  sum  of 
£600,  in  respect  of  the  determination  of  the  said  pay- 
ment of  £26  per  annum  to  Mrs.  Burton,  under  the 
Succession  Duty  Act,  1863,  s.  7,  and  the  Customs 
and  Inland  Bevenue  Act,  1888,  s.  21.  (8)  The  Com- 
missioners of  Inland  Revenue  have  caused  application 
to  be  made  to  the  sodety  and  their  trustees  and  to 
the  defendant  to  deliver  proper  accounts  in  respect  of 
the  said  sum  of  £600,  and  to  pay  the  daties  which 
ought  to  be  paid  in  respect  th^eof  as  aforesaid,  but 
they  have  refussd  and  still  refuse  to  deliver  such 
accounts  and  pay  such  duties,  and  contend  that  no 
such  duties  are  payable.  (9)  The  defendant  is  the 
secretary  of  the  sodetjr." 

The  society,  in  their  answer  to  the  information, 
pleaded  as  follows :  The  said  sum  of  £600  was  not 
given,  but  was  paid  by  Mr.  Barton  to  the  society. 
None  of  tiie  funds  of  the  society  became,  pursuant  to 
any  arrangement,  charged  with  the  payment  of  the 
annual  sum  of  £26.  The  said  annual  sum  was  in 
fact  never  paid  by  the  trustees  out  of  the  funds  of 
the  society.  It  was  paid  by  the  directors  &%  one  of 
the  ordinanr  outgoings  of  the  society.  Upon  the 
death  of  Mr.  Barton  estate  duty  did  not  become 
payable  b v  the  society.  If,  contrary  to  the  contention 
of  the  society,  the  sum  of  £600  passed  on  the  death 
of  Mr.  Burton,  it  so  passed  by  reason  only  of  a 
bond  fide  purchase  from  him  within  the  meaning  of 
section  3  of  the  Pmance  Act,  1894,  and  is  therefore 
exempted  from  taxation.  The  only  propwty  (if  any) 
which  passed  on  the  death  of  Mr.  Burton  in  reference 
to  the  arrangement  betvveen  him  and  the  society  was 
the  annual  sum  of  £26,  which  is  exempted  from 
taxation  by  section  16  of  the  Pinance  Act,  1894. 
Alternatively,  only  such  part  of  the  said  sum  of  £600 
is  to  be  deemed  to  have  passed  on  the  death  of  Mr. 
Burton  as  remained    after   deducting  such   sum  ai 
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when  invested  would  satisfy  the  instalments  of  the 
annual  sam  of  £25.  ITpon  the  death  of  Mrs.  Burton 
no  Bucoession  duty  baoame  payable  by  the  society. 
The  annuity  was  bond  fide  purchased  by  Mr.  Burton 
from  the  sodely  by  payment  of  £500.  If,  oontrary 
to  this  contention,  there  is  any  suocession,  it  is  tax- 
able under  the  Suocession  Duty  Act,  1853,  s.  16,  and 
therefore  the  rate  of  duty  is  10  per  cent  and  not  11^ 
per  cent.  The  actual  commercial  value  of  the  anauity 
of  £25,  haying  regard  to  the  respective  ages  of  Mc. 
and  Mrs.  Burton  in  1^89,  wai  £210. 

Fhillimore,  J.,  iound  that  the  annuity  of  £25  was 
not  charged  on  the  funds  of  the  society,  but  was  p»id 
by  the  directors  as  one  of  the  ordinary  outgoings  of 
the  society,  and  he  accordingly  held  ^at  the  sum  of 
£500  was  a  gift  taken  by  the  society  without  any 
reservation.  But  he  held,  on  the  authority  of  Attorney- 
General  y.  TTorraW,  43  W.  B.  118.  [1896]  1  Q.  B.  99, 
that  the  gift,  beiog  accompanied  by  an  agreement  to 
make  an  annual  payment  to  the  donor  for  life,  was 
not  exempt  from  taxation,  and  that  the  Grown  was 
entitled  to  estate  duty  on  the  sum  of  £290,  the 
amount  of  the  benefit  to  the  society  from  the  trans- 
action after  deducting  £210,  the  vuue  of  the  annuity. 
With  regard  to  succession  duty,  he  gave  judgment 
against  the  Grown. 

The  Grown  appealed. 

Sir  Robert  Firday,  A.Q.y  Sir  Muoard  Canon,  S.O,, 
and  Vaughan  Hawkins,  for  the  Grown. 

MickUmf  K,C,f  and  Harman,  for  the  defendant. 

Cur,  adv,  vult, 

March  14.— VAuOHAif  Williams,  L.J.,  read  the 
judgment  of  the  court  as  follows :  In  1889  Mr.  G.  M. 
barton,  a  director  of  the  London  Missionary  Society, 
paid  to  that  aocietj  a  sum  of  £500  upon  the  terms 
stated  in  a  resolution  of  the  directors,  which  is  as 
follows :  [His  lordship  read  the  resolution  as  set  out 
above.]  It  was  admitted  by  the  Attorney-General 
that  the  payment  was  made  in  pursuance  of  a  binding 
legal  contract ;  and  the  case  was  argued,  and  is  to  be 
decided,  on  that  footing.  Mr.  Barton  died  on  the 
12th  of  May,  1895 ;  Mrs.  Burton  on  the  5th  of  Mfty, 
1900 ;  and  the  annual  sum  of  £25  mentioned  in  the 
resolution  was  refularly  paid  out  of  the  fundi  of  the 
society,  first  to  Mr.  Burton  during  his  life,  and  after- 
wards to  Mrs.  Burton  during  hers. 

The  Attorney-General,  on  behalf  of  the  Grown, 
claimed  that  estate  duty  became  payable  on  the  death 
of  Burton  under  the  Finance  Act,  1894,  s.  2, 
sab-section  1  (c) :  and,  further,  that  suocession  duty 
became  payable  upon  the  death  of  Mrs.  Barton  under 
the  Succession  Duty  Act,  1853,  s.  7.  Phillimore, 
J.,  has  held  that  estate  duty  was  payable,  but  that 
under  section  3,  sub-section  2,  of  the  Finance  Act, 
1894,  the  value  in  1889  of  an  annuity  of  £25  for  the 
lives  of  Mr.  and  Mrs.  Burton  and  the  life  of  the 
survivor  of  them  (which  value  was  admitted  to  be 
£210}  was  to  be  deducted,  and  consequently  estate 
duty  was  only  payable  on  £290.  The  learned  judge 
furtiier  held  that  no  succession  duty  was  payable. 
From  this  decision  tiie  Attorney-General  has 
appealed. 

Section  2,  sub-section  1,  of  the  Finance  Act,  1894, 

Srovides  that  "  property  passinff  on  the  death  of  the 
eceased  shall  be  deemed  to  include  "  (amongst  other 
property)  "  (c)  property  which  would  be  required  on 
the  death  of  the  deceased  to  be  included  in  an  account 
under  section  38  of  the  Gustoms  and  Inland  Revenue 
Act,  1881,  as  amended  by  section  11  of  the  Gustoms 
and  Inland  Bevenue  Act,  1889,  if  those  sections  were 
herein  enacted  and  extended  to  real  property  as  well 
as  personal  property  and  the  words  '  voluntary '  and 
'  voluntarily  '  and  a  reference  to  a  *  volunteer '  were 
omitted  therefrom.*'    Amongst  the  property  required 


by  section  11  of  the  Gastoms  and  Inland  Bevenue 
Act,  1889,  to  be  included  m  an  account  is  *'  property 
taken    under  any  gift,  whenever  made,   ox   which 

Property  bond  fide  possession  and  enjoyment  shall  not 
ave  bsen  assumed  by  the  donee  immediately  upon 
the  gift  and  thenceforward  retained  to  the  entire 
exclusion  of  the  donor  or  of  any  baneflt  to  him  by 
contract  or  otherwise.'*  In  Grossman  v.  The  Queen,  35 
W.  B.  303,  18  Q.  B.  D.  256,  a  case  decided  with 
reference  to  section  38  of  the  Gustoms  and  Inland 
Bevenue  Act,  1881,  Hawkins,  J.,  in  delirering  the 
judgment  of  a  Divisional  Goart  (consisting  of  Dsnman, 
J.,  and  himself),  says:  ''lu  considering  the  question 
whether  a  settlement  is  voluntary  or  not  acoording  to 
the  true  construction  of  the  Gustoms  and  Inland 
Bevenue  Act,  1881,  we  think  it  incumbent  upon  us  to 
look  at  the  real  substance  of  the  transaction  and  its 
object;  and  if  so  looking  at  it  we  come  to  the  oondosion 
that  in  its  origin  it  was  intended  to  be  a  free  gift  to 
the  transferees,  but  only  upon  the  condition  that  the 
settlor  should  substantially  retain  to  himself  the 
interest  in  the  property  for  his  life,  we  ought  to  find 
the  settlement  to  be  voluntary  within  the  meaning  of 
the  Act,  even  though  on  the  xace  of  the  deed  and  in 
fact  we  may  find  that  there  was  sufficient  considera- 
tion to  support  a  contract  between  the  parties  and  to 
take  it  out  of  the  operation  of  the  statute  of  27  EUx. 
as  regards  a  subsequent  purchaser.*'  In  Attorneu- 
General  v.  Worrall,  decided  on  section  11  of  the 
Gustoms  and  Inland  Bevenue  Act,  1889,  this  view 
was  in  substance  adopted  by  the  Oourt  of  AppeaL 
It  was  there  held  that  an  assignment  of  a  mortgage 
debt  of  £23,924  by  a  father  to  his  son  was  a  "gift" 
within  tibe  meaning  of  the  enactment,  although  it 
purported  to  be  made  in  consideration  of  a  covenant 
by  the  son  to  pay  to  the  father  during  his  life  the 
yearly  sum  of  £735. 

Having  regard  to  the  terms  of  section  11  of  the 
Gastoms  and  laland  Bevenue  Act,  1889  (which  speaks 
of  a  benefit  to  the  donor  by  contract),  and  to  the 
language  of  the  Financa  Act,  1894,  s.  2,  sub-section 
1  (cj,  wiiioh  incorporates  the  provisions  of  section  11  of 
the  Gustoms  and  Inland  Bevenue  Act,  1889.  as  if  the 
words  **  voluntary  "  and  **  voluntarily  "  and  **  volun- 
teer "  were  omitted,  and  to  the  decisions  in  Orossinan 
The  Queen,  and  Attorney-General  v.  WorraU,  we  come 
to  the  conclusion  tiiat  the  Legislature  intended  that 
properly  shall  be  treated  as  taken  under  a  "  gift," 
although  such  gift  may  have  baen  made  under  a  oon- 
traot  by  which  the  donor  takes  a  benefit  If,  then,  the 
substance  of  the  transaction  between  Mr.  Burton  and 
the  missionary  society  be  looked  at,  it  seems  to  us  that  it 
was  intended  not  to  be  a  matter  of  pure  business,  but 
one  of  bounty  on  the  part  of  Mr.  Burton.  The 
facts  that  the  payment  was  made  "in  lien  of  a 
legacy "  and  that  the  amount  paid  largely  exceeded 
the  market  value  of  the  annuities  agreed  to  be  paid  to 
Mr.  and  Mrs.  Burton  are  sufficient  to  establish  this. 
Gonsequently,  the  transaction  must,  in  our  opinion, 
be  held  to  be  a  gift  within  the  meaning  of  section  2, 
sub-section  1  (c),  of  the  Finance  Act,  1894.  In  truth 
this  was  not  seriously  disputed  by  the  learned  counsel 
for  the  missionary  society,  who  urged  that  the  gift 
ought  not  to  be  treated  as  consisting  of  £500,  but  of 
that  amount  less  the  deduction  of  £210.  This  con- 
tention was  based  partly  on  the  language  of  the 
Gustoms  and  Inland  Bevenue  Act,  1889,  s.  11,  sub* 
section  1,  and  partly  on  the  terms  of  section  3  of  the 
Finance  Act,  1894.  As  to  the  first  of  these  grounds, 
it  is  to  be  observed  that  by  the  terms  of  the  Finance 
Act,  1894,  property  passing  on  the  death  of  the 
deceased  is  to  be  deemed  to  include  the  property  in 
question  as  being  property  which  would  be  required 
<*  on  the  death  of  tne  deceased  "  to  be  included  in  an 
account. 
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The  point  of  time  to  which  regard  most  be  paid 
is  that  of  the  death  of  the  deceased— in  this  case  Mr. 
Barton.  If  at  that  moment  the  £500  had  remained  in 
the  liand«  of  the  society  aodimioished,  then(8abject  to 
any  question  arising  as  to  the  effect  of  the  annuity 
whioti  was  to  bepaid  to  Mrs.  Barton)  it  would  seem  that 
the  whole  sum  must  be  taken  to  have  passed  and  to 
be  subject  to  estate  daty.  This  is  in  accordance  with 
the  decisions  in  AUorney-General  y.  WarraU,  where  no 
deduction  was  allowed  in  respect  of  the  yearly  sum 
of  £735  covenanted  to  be  paid  by  the  dones  to  the 
donor  during  his  life,  and  Earl  Grey  y.  Attorney- 
General,  48  W.  E.  383,  [1900]  A.  0.  124,  where 
no  deduction  was  made  in  respect  of  an  annual 
xent-charge  reserved  to  the  donor  during  his 
life.  What  the  society  actually  did  with  the 
£500  does  not  appear;  but  it  is  contended 
that  they  ought  not  to  be  treated  as  having 
the  whole  of  that  sum  in  their  hands  at  Mr.  Burton's 
death,  because  no  investment  of  that  sum,  proper  to 
be  made  by  trustees,  would  at  the  present  tune  yield 
£25  (that  is,  5  per  cent,  on  £500)  per  annum ;  and 
consequently  that  for  the  purpose  of  paying  the 
annuity  the  capital  originally  placed  in  their  hands 
must  be  treated  as  having  been  encroached  upon  to  a 
certain  extent.  We  do  not  think  iliat  this  contention 
ought  to  prevail,  for  if  one  looks  at  the  resJ  sub- 
stance of  the  transaction  and  its  object  it  is  difficidt 
to  avoid  the  conclusion  that  it  was  intended  to  be  a 
testamentary  gift  of  £500,  Suppose  the  transaction 
in  this  case  t3M  been  that  in  consideration  or  upon  the 
condition  of  the  society  paying  to  the  donor  the  interest 
on  £500  for  his  life  he  would  make  a  present  gift  of 
£500.  It  seems  to  us  that  such  a  case  would  clearly 
have  fallen  within  the  operation  of  section  11  of  the 
Act  of  1889.  Now  what  is  the  difference  between 
that  case  and  the  present?  It  seems  to  be  tiiat, 
instead  of  the  consideration  being  the  interest  on 
£500,  it  is  an  arbitrary  annuity  of  £25  for  tiie  Uvea 
of  the  donor  and  his  wife,  and  it  is  said  that  interest 
at  this  rate  could  not  be  obtained  on  an  investment  of 
trust  moneys,  which  we  assume  to  be  true.  Tiiis 
difference  does  not  in  our  judgment  convert  the 
transaction  into  a  purchase  of  an  annuity.  A  con- 
sideration is  given,  whether  the  promise  is  to  pay 
interest  at  the  rate  obtainable  on  trust  investments  or 
to  grant  an  annuity  exceeding  that  rate,  and  in  either 
case  the  substance  of  the  transaction  is  a  testamentary 
gift.  The  donor  gives  the  £500,  less  the  profits  to  lie 
made  thereout,  until  his  death  and  that  of  his  wife. 
The  fact  tnat  by  tne  condition  of  the  gift  which  the 
transferee  accepts  the  rate  of  profit  is  fixed  above  the 
rate  of  interest  which  might  be  reasonably  expected 
upon  a  trust  investment  does  not  seem  to  us  to 
divest  the  transaction  of  its  character  as  a  gift, 
nor  does  the  fact  that  the  j^t  is  subject  to  a  life 
interest  at  the  fixed  rate  m  favour  of  the  wife.. 
The  corpus  of  the  gift  is  in  no  way  eacroached 
npon.  It  seems  to  us  that  to  hold  the  contrary 
would  be  to  disregard  the  decision  in  Attorney- 
General  v.  WorraU,  for  we  do  not  think  that 
oonsistentiy  with  that  case  one  can  take  into 
account  tiie  quantum  of  the  profits  of  the  subject- 
matter  of  the  gift  which  are  retained  by  the  donor. 
The  profit  retained  in  respect  of  the  £500  pr^sentiy 
paid  may,  of  course,  be  so  large  that  one  cannot 
regard  the  £500  as  a  s^t,  and  must  regard  that  which 
is  retained  or  reserved  as  an  annuity  for  two  lives 
purchased  at  the  price  of  £500.  But  then  there 
woiUd  be  no  gift  and  only  a  sale,  and  the  section 
would  have  no  application,  bat  that  does  not  seem  to 
be  tiie  case  here. 

It  remains  to  conaider  if  the  incorporation  of 
section  11  of  the  Act  of  1889,  somewhat  modified, 
into  tiie  Finance  Act  makes  any  difference.    Is  that 


which  would  have  been  payable  as  account  duty 
under  the  Act  of  1889  not  payable  as  estate  duty  under 
the  Finance  Act  P  We  do  not  think  the  Finance  Act 
in  this  respect  alters  the  account  duty.  Property 
passing  on  the  deatii  of  the  deceased  is,  by  virtue  of 
section  2,  sub-section  1  (c),  of  the  Finance  Act,  1894, 
to  include  property  woich  would  be  required  on 
the  death  of  the  deceased  to  be  included  in  an 
account  under  section  38  of  the  Act  of  1881  as 
amended  by  section  11  of  the  Act  of  1889,  and 
really  the  only  question,  as  pointed  out  by 
Phillimore,  J.,  is  whether  the  transaction  in  this 
case  amounts  to  the  purchase  of  an  annuity,  and 
is,  therefore,  exempt  from  estate  duty  under  the 
provisions  of  section  3,  sub-section  1,  of  the  Finance 
Act,  1894,  or  to  the  grant  of  an  annuity  **  for  partial 
couBideration  in  money  or  money's  worth  paid  to  the 
vendor  or  grantor  or  £>r  his  own  use  t>r  benefit,'*  so 
that  the  value  of  the  consideration  ought  to  be 
allowed  as  a  deduction  from  the  value  of  the  i>roperty 
for  the  purpose  of  estate  duty  under  sub-section  2  of 
section  3.  Phillimore,  J.,  nas  held  that  the  whole 
£500  is,  in  the  first  instance,  taxable,  a  conclusion  in 
which  we  agree,  bat  has  further  held  that  in  this 
case  £210,  the  value  of  an  annuity  of  £25  a  year  for 
two  lives,  ought  to  be  deducted  from  the  £500,  and 
that,  therefore,  only  £290  remains  to  be  taxed.  This 
is  a  condusion  in  which  we  cannot  agree,  because,  in 
our  judgment,  this  is  not  a  case  of  a  bond  fide 
purchase  of  an  annuity  at  all ;  it  is  a  case  of  a 
testamentary  gift  effiscted  by  the  machinery  of  a 
present  donation,  subject  to  a  reservation  of  something 
intended  to  be  the  equivident  of  a  life  interest  in  the 
subject-matter  of  the  donation.  The  conclusions  at 
which  we  arrive  reidly  dispose  also  of  the  question 
raised  under  section  7  of  the  Succession  Daty  Act, 
1853,  and  dispose  of  that  question  in  favour  of  the 
Grown.  The  case,  we  agree  with  Phillimore,  J., 
comes  within  section  7,  unless  it  is  excepted  there- 
from as  being  a  disposition  of  property  by  hond^  fide 
sale;  but,  for  reasons  which  we  have  already  given, 
we  \^yr\\t  that  the  case  is  not  one  of  hond  fide  sale* 
We  think  that  this  appeal  ought  to  be  allowed  and 
judgment  on  all  points  entered  for  the  drown. 

Appeal  allowed. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Revenue^ 

Solicitors  for  the  defendant,  Leonard  &  Pilditch, 


Feb.  18. 


From  K.  B.  Div.  1 

(Yaughan  Williams,  Stirling,  and  > 

Mathew,  L.JJ.)  J 

HxTNTiiB  V.  Thb  Kino,  (a.) 
Inland  revenue—Income  tax—Deduetions-^Premium  on 

life  insurance — Advance  by  insurance  company  of  half 

premium— Income  Tax  Act,  1853  (16  cfe  17  Vid.  c* 

34),  s.  54,  Schedules  D  and  E. 

By  the  terms  of  a  policy  of  life  insurance  it  was  pro- 
vided that,  if  the  assured  should  so  desire,  a  portion  of 
the  premium-'Viz,,  £33,  should  in  each  year  he  advanced 
by  the  insurance  company,  and  that  the  money  so  advanced 
should,  with  interest  thereon,  be  a  first  charge  on  the 
policy.  The  premium  was  expressed  to  be  £66  17«.  6d. 
The  assured  paid  in  respect  of  premium  each  yeat 
£33  17«.  6d.,  and  obtained  a  receipt  for  £66  17«.  6d., 
the  balance  of  £33  being  advanced  as  provided  for  by  tht 
policy. 

Held,  that,  under  section  54  of  the  Income  Tax  Act, 
1853,  the  assured  was  not  entitled  to  deduct  from  his 


(a.)  Eeported  by  F.  a.  K&okke,  Esq.,  Barrister- 
at-Law* 
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asaeasment  to  income  tax  the  sum  of  £66  lie.  64.,  a$  t?i€ 
amount  of  the  annual  premium  paid  by  him  for  life 
insurance,  hut  only  the  $um  of  £33  17«.  6d. 

Judgment  of  Phillimore,  J.  (50  W.  R.  618,  [1902]  2 
K,  B,  255),  reversed. 

Appeal  from  the  jadgment  of  Phillimore,  J.,  on  a 
special  case  stated  by  consent  in  a  petition  of  richt 
(50W.  E.  618,  [190212K.  B.  256).  * 

The  suppliant,  B.  L.  Hunter,  by  a  policy  of 
insurance  dated  the  30bh  of  June,  1896,  effected  an 
insurance  on  his  life  with  the  London  Life  Associa- 
tion (Limited)  for  the  sum  of  £1.500.  The  policy 
recited  that  the  sum  of  £66  17s.  61.  (indnding  an 
advance  of  £33),  being  the  premium  for  such 
insurance  until  the  30th  of  June,  1897,  had  been 
paid  to  the  association.  By  clause  1  of  the  policy 
it  was  provided  that  if  the  renewal  premium  was 
regularly  paid,  the  sum  assured  would  be  paid  on 
the  death  of  the  assured,  and  that  a  portion  of  the 
renewal  premium— viz.,  £33— should,  if  the  assured 
should  so  desire,  be  advanced  by  the  association  and 
should  be,  with  the  recited  advance  of  £38,  a  first 
charge  on  the  policy.  Olause  4  of  the  policy  provided 
that  the  association  might  at  any  time  advance 
moneys  for  payment  of  any  sum  necessary  to  prevent 
the  lapsmg  or  avoidance  of  the  policy,  and  that  any 
such  advances  should  bear  interest  at  6  per  cent  per 
annum,  reducible  to  4  per  cent,  on  punctual  payment, 
and  that  any  such  advances  and  interest  should  be  a 
first  charge  on  the  policy  and  the  sum  assured. 

The  form  of  receipt  received  by  Mr.  Hunter  on  the 
30th  of  June,  1896,  was  as  foUows :  «<Beoeived  this 
30th  day  of  June,  1896,  the  sum  of  £66  17s.  6d. 
(iDcluding  £33  advanced  by  the  association),  being  the 
first  premium  on  an  insurance  of  £1,500  effected  on 
the  life  of  Mr.  E.  L.  Hunter,  for  which  a  policy, 
numbered  30,540,  and  dated  as  above,  will  be  issued 
in  due  course."  The  receipt  for  the  next  and 
foUowing  year  acknowledged  the  receipt  of 
<'£66  17s.  6d.,  being  the  amount  of  one  year's 
premium." 

,  On  the  19th  of  July,  1897,  the  suppliant  entered 
into  an  agreement  with  the  association,  whereby, 
lu  coniideration  of  the  loan  to  him  in  the  previous 
year  of  £33,  and  in  consideration  of  five  further 
sums  of  the  same  amount  to  be  advanced  to  him 
under  the  terms  of  the  policy  of  assurance,  the 
suppliant  charged  the  poEcy  and  all  money  and 
ben^ts  thereby  assured  as  security  for  repayment 
to  the  association  of  tJie  principal  sums  advanced 
and  to  be  advanced  with  interest  at  6  per  cent,  per 
aonum,  reducible  to  4  per  cent,  on  punctual 
payment,  and  also  covenanted  to  pay  the  premium 
and  all  other  moneys  required  for  keeping  up  the 
policy  as  the  same  should  become  payable. 

No  advance  in  cash  was  made  by  the  association  to 
the  suppliant,  and  save  so  f tf  as  the  same  could  be 
gathered  from  the  •uppliaht  having  made  a  proposal 
for  a  half  premium  po&cy,  from  his  having  accepted 
the  same,  and  from  the  terms  of  the  charge,  no 
specific  request  was  made  by  the  suppliant  that  the 
association  would  make  an  advance,  and  no  receipt 
m  respect  of  any  alleged  advance  was  given  by  l£e 
suppliant  to  the  association. 

The  suppliant  in  each  year  paid  interest  at  4  per 
cent,  upon  the  amount  of  the  principal  sums  for  the 
time  being  outstandiog  on  the  security  of  the 
charge. 

T^e  only  mon^y  which  passed  from  the  suppliant 
to  the  association  in  respect  of  payment  of  premium 
was  a  payment  in  cash  of  £33  17s.  6d.  in  each  year, 
and  no  other  moneys  were  received  by  the  association 
m  respect  of  the  same  beyond  those  sums.  The 
supphant  was  debited  in  the  loan  register  of  theassoda- 


tion  with  the  amount  of  the  principal  sums  secured 
by  the  charse,  and  credited  in  the  renewal  premium 
register  witu  the  full  amount  of  the  premium  aepar- 
ately  entered  in  two  sums  of  £33  17s.  6d.  and  £33 
respeotivdv,  the  sum  of  £33  having  against  it  the 
remark  *<  On  credit."  The  premiums  were  treated  as 
having  been  paid  in  full  under  the  heading 
'^ premiums"  in  the  revenue  account  of  the  associa- 
tion published  each  year  pursuant  to  the  Life  Assur- 
ance Companies  Act,  1870,  and  in  the  calculatioo 
made  for  the  reduction  of  the  premiums  subsequeot 
to  the  eeventh ;  and  the  principal  sums  secured  by 
the  charge  were  indnded  in  tlie  balance-sheet  pulh- 
lished  pursuant  to  the  Act  under  tiie  head  **  loans  on 
the  association's  policies  (with  their  surrender  value).*' 

Section  54  of  the  Licome  Tax  Act,  1853,  provioes 
that ''  any  person  who  shall  have  made  insurance  <m 
his  life  .  .  .  shaU  be  entitied  to  deduct  tiie 
amount  of  the  annual  premium  paid  by  him  for  such 
insurance  from  any  profits  or  gains  in  respect  of 
which  he  shall  be  liable  to  be  assessed  under  either  of 
the  Schedules  D  or  B  of  this  Act" 

The  question  for  the  opinion  of  the  court  was 
whether  the  suppliant  was  entitled  in  each  of  the 
three  years  from  1896  to  1899  to  deduct  from  bis 
assessment  to  income  tax  the  sum  of  £66  17s.  6d«.  as 
being  the  annual  sum  paid  by  him  in  respect  ol 
premium  within  the  meaning  of  section  54  of  the 
Income  Tax  Act,  1853,  the  Licome  Tax  Oommis- 
sioners  having  allowed  him  to  deduct  only  the  sum 
of  £33  17s.  6d.  in  each  year. 

The  suppliant  by  his  petition  of  right  claimed 
repayment  of  the  sum  of  £3  6s.,  being  the  income 
tax  charged  on  the  sum  of  £33  for  the  tliree  yean  in 
question. 

The  Attorney-General  consented,  in  order  to  obtsin 
the  decision  ox  the  court  in  the  promptest  way,  to 
waive  any  objection  that  might  be  raised  as  a  matter 
of  law  that  a  petition  of  right  did  not  lie,  but  soch 
waiver  was  not  to  be  taken  as  a  precedent  in  other 


Phillimore,  J.,  gave  judgment  for  the  suppliant 
The  Crown  appealed. 

Sir  Robert  Finlay,  A.G,,  Sir  Edward  Carbon,  S.G,^ 
and  S.  A.  T.  RowlaU,  for  the  Orown. 

Sir  Edward  Clarke,  K.C ,  Danckwerti,  K.C.,  and 
R,  B,  D,  Adand,  for  the  suppliant. 

Yaughak  Williams,  L.J.— This  case  raiMs  a  short 
and  simple  point.  Section  64  of  the  Income  Tta, 
Act,  1853,  says  that  anv  person  who  has  made  an 
insurance  on  his  life  shall  be  entitied  to  deduct  tiie 
amount  of  the  annual  premium  paid  by  him  for  sudi 
insurance  from  the  amount  of  any  profits  or  gains  in 
respect  of  which  he  shall  be  liable  to  be  asseswd  to 
income  tax  under  Schedules  D  or  E.  We  have  to 
'say  whether  in  the  circumstances  of  the  present  case 
a  sum  of  £33  has  been  paid  or  not,  that  £33  being 
the  half  of  the  total  amount  of  the  annual  prendnm 
on  a  policy  of  insurance.  One  half  of  tbe  total 
premium  has  been  paid  in  cash,  and  as  to  that  no 
qaestion  arises.  The  question  is  as  to  the  other  half, 
whether  it  is  true  to  say  that  that  has  been  paid  by 
the  assured.  Li  my  opinion  it  has  not  been  piid 
within  the  meaning  of  the  Act  I  think  tiiat  the 
true  nature  of  the  transaction  was  that  one  half  of 
the  premium  should  remain  unpaid  on  the  terms  that 
the  assured  should  pay  interest  upon  it.  Li  my 
judgment  such  a  transaction  does  not  fall  within 
section  54  of  the  Licome  Tax  Act  so  as  to  constitute 
the  sum  left  unpaid  an  annual  premium  paid  by  the 
assured.  I  therefore  think  the  appesl  must  be 
allowed. 

STiBLma  and  Mathsw,  LJJ.,  conooned. 
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In  rb  Walker  ft  Smith  (LmiTED).— In  be  Whitbfokd. 


High  C!oi7rt. 


Appeal  ctUowed. 

Solicitor  for  the    Grown,  TU    Solicitor  of  Inland 
Revenue. 

Solidton  for  the  suppliant,  Hunter  &  Haynee. 


Jftigl  CEottrt  of  9v0ttcf. 


Chan.  Div.  1 
Byrne,  J.   ] 


April  29. 


In  re  Walkke  ft  Smith  (Lcmitkd).  (a.) 

Company—Beduciion  of  capital^Certificate  of  registrar 
—**  doncluHve'*— Companies  Act^  1867  (30  &  31 
Vict.  c.  131),  ss.  9,  15. 

The  certifloate  of  the  registrar  that  the  order  of  the 
court  sanctioning  a  reduction  of  capital  and  the  accom^ 
panying  minute  hoe  been  registered  is  conclusive  evidence 
that  tJie  reduction  has  been  duly  carried  out,  behind 
which  the  court  ivill  not  go  even  in  a  case  where  the 
company  had  no  power  in  its  articles  of  association  to 
reduce  its  ctrpitaL 

Ladies'  Dresi  Anociation  v.  Palbrook,  49  W.  E.  6, 
[1900]  2  g.  B.  376,  followed. 

Ttna  company  had  no  power  by  its  articles  of 
association  as  originally  framed  to  reduce  its  capital, 
and  no  special  resolution  had  ever  been  passed 
altering  the  articles  by  giving  it  this  power. 

In  1882  special  resolutionB  were  passed  purporting 
to  reduce  the  capital,  and  these  resolutions  were  duly 
confirmed  by  the  court. 

The  order  confirming  the  reduction  was  produced 
to  the  registrar  and,  together  with  the  usual  minute, 
was  registered  by  him. 

The  registrar  certified  this  registration  under 
section  15  of  the  Oompanies  Act,  1867,  which  pro- 
vides that:  ''The  registrar  shall  certify  under  his 
hand  the  registration  of  the  order  and  minute,  and 
his  certificate  shall  be  conclusive  evidence  that  all  the 
requisitions  of  this  Act  with  respect  to  the  reduction 
of  capital  have  been  complied  with,  and  that  the 
oapiUu  of  the  company  is  such  as  is  stated  iu  the 
minute." 

The  reduction  had  always  been  treated  as  duly 
carried  out  until  1898,  when  the  company  went  into 
voluntary  liquidation. 

This  was  a  summons  taken  out  by  the  liquidator 
raising  the  question  whether  the  reduction  was  valid. 
The  main  point  in  question  waa  the  meaning  of  the 
word  "  condnsive "  in  section  16  of  the  Oomiianies 
Act,  1867. 

Whinney,  for  the  liquidator. 

Vernon,  for  one  dass  of  shareholders*  argued  that 
the  court  could  not  go  behind  the  registrar's  cer- 
tificate. 

Peterson,  for  another  class,  contended  that  there 
bad  been  no  valid  reduction,  and  that  he  was 
entitled  to  raise  this  contention  notwithstanding  the 
oertificate. 

Bybnie,  J.,  hdd  that  the  case  was  governed  by  the 
deoidon  of  the  Oourt  of  Appeal  in  Ladiesi'  Dress 
Association  v.  Pulbrook,  49  W.  B.  6,  [1900]  2  Q.  B. 
376,  which  could  not  be  distinguished  from  the  present 
case,  and  dedded  that  the  registrar's  certificate  was 
oondudve  evidence,  behind  which  the  court  could  not 
go,  that  the  reduction  had  been  duly  carried  out. 


(a.)  Reported  by  !«.  W.  Btknb,  Ssq.,  Barrister- 
at-Law. 


The  contention  had  been  raised  that  it  was  uUra  vires 
the  company  to  reduce  its  capital  in  this  manner,  and 
the  case  of  In  re  National  Debenture  and  AeseiB  Qor- 
poration^  39  W.  E.  707,  [1891]  2  Gh.  505,  was  relied 
on.  That  case  was  decided  under  a  different  section 
and  was  distinguishable  from  the  present  There  the 
question  discuued  was  whether  a  certificate  of  in- 
corporation was  condudve  when  there  were  only  m 
signatories  to  the  memorandum  of  assodation;  a 
companv  could  not  under  any  circumstances  have 
acquired  power  so  to  register,  and  the  defect  could 
not  posdbly  have  been  cured  by  any  resolution  of  the 
company.  In  the  present  case  there  was  no  statutory 
prolubition  against  the  reduction  of  capital,  and  if 
the  company's  constitution  were  defective  in  contain- 
ing no  power  to  reduce,  that  defect  could  be  cured  iu 
the  manner  laid  down  in  the  Ck)mpame8  Act,  1867. 

Under  the  circumstances  it  became  unnecessary  to 
consider  dther  the  effect  of  the  conduct  of  all  parties  in 
treating  the  reduction  as  valid  for  upwards  of  fifteen 
years,  or  the  result  of  the  decision  in  Ho  Tung  v. 
Man  On  Insurance  Go.  {Limited),  [1902]  A.  0.  232,  50 
W.  E.  Dig.  68. 

Solidtors,  Geare  &  Pease,  for  Champney  <fc  Forward^ 
Hull. 


Feb.  21,  25. 


Chan.  Div. 
Buckley,  J. 

In  re  Whitbfoad. 
Inglis  v.  Whitbfobd.  (a.) 

Will  —  Advancement — Hotchpot — Annuity — Period  of 
distribution^ Rate  of  interest— Simple  or  compound 
interest— Method  of  computation. 

The  period  of  distribution  is,  for  the  purposes  of 
calculation,  the  date  from  which  interest  is  to  be  charged 
upon  advances  made  by  a  testator  in  hie  lifetime  to  one 
of  his  residuary  legatees ;  and  such  period  of  distribution 
is  not  the  less  the  death  of  the  testator  because  he  hai  given 
to  his  widow  an  annuity  which  has  prevented  a  large  part 
of  the  residue  from  being  divided  during  her  lifetime. 

In  calculating  the  interest  to  be  charged  upon  advances 
from  time  to  time  made  residuary  legatees  between  the 
testator^s  tleath  anck  the  time  of  division  of  the  fund, 
simple  interest  is  to  be  charged  upon  the  advances  from 
the  dates  of  payment,  and  it  is  not  proper  to  distinguish 
bttween  the  capital  and  income  of  the  sums  advanced 
and  charge  interest  upon  the  capital  only  with  annual 
rests. 

The  rate  of  interest  to  be  charged  upon  advaihces 
should  now  be  three,  and  not  four  per  cent,  per  annum. 

la  re  Lambert,  45  W.  R.  661,  17  Ch.  D.  169, 
follovfed. 

Originating  sununons. 

The  questions  raised  in  this  summons  were  as  to  the 
interest  to  be  charged  upon  advances  made  to  residu- 
ary legatees  of  part  of  tiidr  shares  before  the  period 
of  final  dividon. 

By  his  will  made  in  1889  0.  0.  Whiteford,  after 
bequeathing  certain  legades,  and  an  annuity 
of  £250  (which  was  increased  to  £350  by  a 
codtdl)  to  his  wife  during  her  life,  gave  his 
real  and  redduary  personal  estate  to  trustees 
upon  trust  for  sale  and  conversion,  and  as  to  one 
tUrd  part  (referred  to  as  "  Hamilton's  portion ") 
upon  the  trust  thereina^r  mentioned.  As  to  another 
third  part  upon  trust  for  his  son  Sidney  Whiteford, 
and  as  to  the  remaininff  third  pert  for  his  son 
Bddwin  Whiteford.  And  the  testator  directed  that, 
subject  as  thereinafter  mentioned,  "  Haoiilton's  por- 

{a.)  Eeported  by  Neville  Tsbbutt,  Bsq.,  Barrister- 
at-Law^ 
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tion "  should  be  held  npon  tmit  to  pay  the  same  to 
the  trostees  of  the  marriage  settlement  of  his  son 
HamUton  Whitef  ord  upon  the  trusts  of  the  settlement, 
and  reoitiog  that  upon  the  marriage  of  Hamilton 
Whitef  ord  he  had  settled  a  freehold  estate  and  dwelling 
house  (subject  to  the  life  interests  of  himself  and  hu 
wife  therein)  upon  trusts  for  the  benefit  of  Hamilton 
Whiteford,  his  wife,  and  children,  and  that  the  pro- 
perty so  settled  was  estimated  to  be  of  the  yalue  of 
£4,000,  and  that  upon  the  marriage  he  (the  testator) 
covenanted  to  pay  within  six  calendar  montiu  after 
the  decease  of  the  survivor  of  hunself  and  his  (then) 
late  wife  £6,000  to  the  trustees  of  the  settlement,  ^e 
testator  declared  that  after  payment  of  the  £6,000  the 
sum  of  £10,000  should  be  considered  to  have  been 
reoeiyed  and  advanced  out  of  his  residuary  estate  m 
respect  of  ''Hamilton's  portion,"  and  should  for  the 
purpose  only  of  ascertaining  the  amount  of  that  por- 
tion be  considered  as  forming  part  thereof,  and 
should  be  accounted  for  by  way  of  hotchpot  accord- 
ingly. 

The  testator  died  in  June,  1893,  leaving  his  widow 
and  ions  Sidney  and  Baldwin  survivinff.  Hamilton 
had  died  in  his  lifetime,  Baldwin  died  in  August, 
1893.  Under  Baldwin's  will  his  widow  was  entitled 
to  the  income  of  his  estate  for  her  Ufe. 

On  the  6th  of  December,  1893,  the  trustees  of  the 
testotor  paid  the  £6,000  to  the  trustees  of  the  settle- 
ment of  Hamilton  Whitef  ord.  A  sum  was  set  apart 
to  produce  the  annuity  payable  to  the  widow  of  the 
testator,  but  no  division  of  the  residuary  estate  was 
made. 

In  the  yean  1894  and  1895  respectively,  the  trustees 
of  the  testator  began  to  make  advances  to  Sidney 
Whiteford  and  to  the  trustees  of  Baldwin  Whiteford, 
which  were  continued  from  time  to  time,  and  which 
amounted  in  the  aggregate  in  each  case  to  £6,555  59. 8d. 
In  making  these  payments  the  trustees  considered 
the  sum  of  £5,770  6s.  8d.  as  derived  from  capital 
and  £785  as  derived  from  income  in  each  case,  the 
income  of  the  share  of  Baldwin  Whiteford  being  paid 
to  his  widow. 

The  widow  of  the  testator  died  in  September,  1902, 
and  thereupon  the  capital  sum  set  apart  to  produce 
her  annuity  became  divisible  among  the  residuary 
legatees,  and  the  trustees  had  accordingly  in  their 
hands  sufficient  funds  to  bring  the  advances  made  to 
Sidney  Whiteford  and  Balden  Whiteford  up  to  an 
equahty  with  those  to  Hamilton's  trustees. 

The  present  summons  was  taken  out  by  one  of  the 
trustees  of  the  testator  against  Sidney  Whiteford. 
who  was  the  other  trustee,  and  the  trustees  of 
Baldwin's  will  and  Hamilton's  settlement,  for  a 
declaration  (1)  whether  in  distributing  the  residue 
of  the  estate  interest  was  to  be  charged  upon  the 
various  advances,  and  if  so  from  what  dates;  and 
(2)  whether  the  interest  chwged  was  to  be  calculated 
at  the  rate  of  three  per  cent,  or  of  four  per  cent,  per 
annum. 

H.  M.  Humphry,  for  the  trustee  of  the  testator, 
the  plaintiff  in  the  summons. 

F.  B.  I  idler,  for  Sidney  Whiteford  and  the  trustees 
of  Baldwin  Whiteford.— The  division  of  the  residue 
must  be  made  so  as  to  produce  equality  between  the 
legatees,  and  consequently  interest  must  be  charged 
upon  the  advances.  Interest  should  be  charged  upon 
the  £4,000  advanced  to  Hamilton  as  from  the  death 
of  the  testator,  and  upon  the  £6,000  as  from  the  date 
of  its  payment :  Hilton  y.  HiUon,  L.  B.  14  Eq.  468, 
21  W.  B.  Dig.  281 ;  In  re  Beea,  29  W.  B.  301.  17 
Ch,  D.  701;  In  re  Lambert,  45  W.  B.  661,  [1897]  2 
COi.  D.  169.  The  gift  of  the  annuity  makes  no 
difference :  In  re  Lambert.  The  interest  charsed  should 
be  four  per  oent.  and  not  three  :/n  re  J20M.  Stirling,  J.,  | 


did  not  iu  In  re  Lambert  intend  to  decide  the  con- 
trary :  per  Joyce,  J.,  in  Hargreavee  v.  Hargreave$j 
86  L.  T.  Bep.  43,  50  W.  B.  Dig.  189. 

Harman,  for  the  trustees  of  the  marriage  settlement 
of  Hamilton  Whiteford. — ^The  period  of  distribution 
is  not  the  death  o!  the  testitor,  but  that  of  the  widow 
{In  re  Dallmeyer,  44  W,  B.  375,  [1896]  1  Ch.  372), 
and  interest  is  only  payable  upon  the  advances  as  from 
that  date.  In  any  case  no  interest  is  payable  npon 
the  sum  of  £4,000  until  the  6th  of  December,  1893, 
when  the  sum  of  £6,000  was  paid,  as  the  testator 
directs  that  only  after  then  should  the  sum  of 
£10,000  be  considered  as  advanced.  The  rate  of 
interest  should  now  be  not  four  but  three  per  oent : 
In  re  Goodenough,  44  W.  B.  44,  [1895]  2  Oh.  537; 
In  re  Barclay,  [1899]  1  Oh.  674,  47  W.  B.  Dig.  195 ; 
Rowlh  V.  Bebb,  48  W.  B.  562,  [1900]  2  Oh.  107;  In 
re  Lambert, 

BuoKLBY,  J.— The  question  is,  what  is  the  proper 
amount  of  interest  to  be  charged  so  as  to  prodnoe 
equality  between  the  shares  of  the  three  sons? 
Ought  HamUton's  share  to  be  charged  with  interest 
upon  the  £4,000  advanced  him  from  the  date  of  the 
death  of  testator,  or  ought  that  sum,  together  with 
tiie  £6,000,  to  be  charged  with  interest  only  as  from 
the  6th  of  December,  1893  P  It  is  clear  that  the 
former  date  is  the  rij^ht  one  unless  the  will  provides 
otherwise.  I  do  not,  however,  think  that  it  does 
provide  otherwise.  The  testator  did  not  intend  that 
any  direction  which  he  gave  should  operate  to  affect 
the  metiiod  adopted  by  the  court  to  produce  equality 
betfreen  the  residuary  legatees.  He  did  not  mean 
that  the  £4,000  was  not  to  be  taken  as  received  until 
the  £6,000  was  paid,  but  only  that  when  the  £6,000 
was  psid  it  also  should  be  considered  an  advance  to  be 
brought  into  hotchpot.  I  hold  that  Hamilton's 
share  is  to  be  diarged  with  interest  upon  the 
footing  that  he  received  the  £4,000  in  the  lifetime 
of  the  testator,  and  that  he  most  oonsequently 
pay  interest  upon  that  sum  as  from  the  death  of  tluB 
testator. 

Next,  assuming  that  Hamilton's  share  is  treated 
in  this  way,  w&t  interest  is  to  be  charged  upon 
the  sums  paid  in  respect  of  the  shares  of  Sidney 
and  Baldwin  P  It  has  been  contended  that,  each 
having  received  certain  sums  of  money,  I  ought  to 
ascertain  what  parts  of  these  sums  are  capital  and 
what  parts  are  mcome,  and  that  interest  should  be 
chargM  only  upon  the  corpus.  This  is  not  the  right 
wav  of  worUng  out  the  matter.  The  principle  to  be 
followed  is  shown  in  three  cases — In  re  Bees,  In  re 
Dallmeyer,  and  In  re  Lambert,  It  is,  first  to  asoertain 
the  date  of  distribution,  which  is  here  the  death  of 
the  testator ;  and  not  the  less  so  because  there  is  a 
gift  of  an  annuity  taking  effect  immediatelv  upon  the 
testator's  death,  and  the  estate  is  increased  when  the 
annuity  falls  in.  Then,  taking  the  date  of  diatribu- 
tion,  not  for  the  purpose  of  payment,  but  for  that  of 
calculation,  you  charge  interest  from  that  date  upon 
advances  made  in  the  lifetime  of  the  testator,  and 
upon  advances  made  subsequently  you  dhane 
interest  from  the  dates  when  they  were  made. 
By  so  doing  you  work  out  equality  amongst  the 
children.  If  the  calculation  were  to  be  worked 
out  with  technical  accuracy,  I  agree  that  on  each 
occasion  of  a  payment  to  a  child  you  ought  to  die- 
tinffuish  capital  from  income  and  charge  interest 
wi&  annual  rests.  This  method  was  suffgested  by 
Bigby,  L.  J.,  in  In  re  Dallmeyer.  But  Stirnng,  J.,  in 
In  re  Lambert  did  not  follow  that  suf^gestion.  He 
says,  referring  to  the  above  su^^gestion:  *'l  have 
come  to  the  conclusion  that  that  u  not  the  fair  mode 
of  working  equality  according  to  the  rule  laid  down 
in  In  re  Bee*.'*  That  is  to  say,  you  do  not  according  to 
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'  the  deoiiion  of  the  Gonrt  of  Appeal  oondesoend  npon 
delaili  and  caloalate  ezaotly,  witii  oomponnd  intexest, 
but  you  employ  a  rongh  and  ready  method.  Yon 
treat  eaoh  payment  ae  made  on  aoconnt  of  the 
share,  and  oharge  interest  on  that;  and  that  is 
oonaidered  anffioient  equality.  Gonseqoently  here 
yon  debit  Hamilton's  share  with  interest  on  tiie 
£4,000  from  the  testator's  death,  on  the  £6,000 
fcom  the  6th  of  December,  1893,  and  von  debit 
the  ihares  of  Sidney  and  Baldwin  with  interest 
npon  the  advances  from  the  respectave  days  of 
payment. 

The  question  then  arises,  what  is  the  proper 
rate  at  which  interest  is  to  be  charged?  The 
principle  in  determining  the  rate  is  that  when  one 
person  has  received  an  advance  before  another  you 
oharge  him  with  the  return  of  so  much  money  as  he 
may  reasonably  be  expected  to  have  obtained  if  he 
had  invested  the  money  advanced,  and  in  doinff  so  had 
acted  with  prudence  and  caution.  You  consi&r  what 
interest  the  monejr  would  have  commanded  if  invested 
without  undue  nsk.  The  person  advanced  is  not  to 
be  treated  as  a  malefactor,  and  charged  with  more 
interest  than  he  could  have  got  if  he  acted  with 
reasonable  prudence.  That  amount  is  now,  I  think, 
to  be  taken  as  three  per  cent.  This  rate  has  been 
adopted  in  analogous  cases,  as  iu  In  re  Goodenought  In 
re  Barday,  and  in  BowlU  v.  Bthb.  In  In  re  Bees  the 
rate  adopted  was  four  per  cent.  But  Stirling,  J.,  iu 
In  re  Lambert,  after  referring  to  the  rate  of  interest 
payable  on  debts,  says:  ''But  as  regards  other 
applications  of  the  rule  charging  four  per  cent, 
it  has  in  reoent  times  been  thought  excessive, 
inasmuch  as  in  these  days  trust  investments  do 
not  yield  anything  like  four  per  cent."  It  is 
true  that  in  that  case  there  was  no  desire  on 
the  part  of  the  residuary  legatees  that  more  than 
three  per  cent,  should  be  charged,  but  I  think  that  the 
learned  judge  intended  to  lay  down  the  principle  upon 
which  interest  should  be  charged.  In  Hargreavee  v. 
HargreaveSf  Joyce,  J.,  commenting  upon  this  judgment 
of  Stirling,  J.,  says,  86  L.  T.  Bep.  at  p.  46 :  "  Nor  do  I 
think  that  Stirling,  J. ,  did  decide,  or  intended  to  decide, 
that  the  rate  of  interest  intMided  to  be  debited 
between  the  death  of  the  testator  and  the  period  of 
aotuai  distribution,  was  to  be  three  instead  of  four  per 
oent.  as  formerly."  I  cannot  agree  with  that  view.  I 
think  that  Stirling,  J.,  did  in  that  ca«»  intend  to 
decide  u^n  the  general  principle  to  be  followed  in 
determining  the  rate  of  interest.  I  hold,  therefore, 
Uiat  interest  at  the  rate  of  three  per  oent.  is  to  be 
charged  upon  the  sums  advanced.  My  attention  has 
been  called  to  Eiltan  v.  Hilton^  where  Malics,  V.G.,  is 
reported  as  saying  that  interest  should  ba  charged 
npon  sums  received  bv  children  by  way  of  mvnten- 
snce  or  advancement,  but  the  order  as  drawn  up  only 
charges  interest  on  the  sums  advanced,  and  not  on 
those  given  by  way  of  maintenance.  I  think  that  the 
expla^tion  must  be  that  the  order  discriminates 
between  sums  allowed  to  a  child  solely  for  mainten- 
ance, which  must,  as  regards  the  child's  share,  be 
taken  as  paid  out  of  income,  and  sums  paid  in  respect 
of  the  corpus  of  the  estate  so  as  to  operate  by  way  of 
advancement  I  do  not  think  that  wat  case  decides 
anything  inconsistent  with  what  I  have  now  decided. 

Sjlicitors,  Grihhle,  Oddie,  Sinclair ^  ^  Johneon,  for 
WhiUfcrd  &  Beiuiett,  Plymouth, 
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EiBBY  Smith  v.  FAJunsLL.  (a.) 

Will—'Conetruction'-Beeiduary  gift  and  beque8t—Suh~ 
eequent  truaU^Beal  eetaU—ReaulUng  trust, 

A  testator  gave  and  bequeathed  the  residue  of  his  estate 
and  effects  to  trustees  on  certain  trusts.  There  was  no 
express  trust  for  sale  and  conversion  of  real  estate,  and 
pnai&  fade  the  trusts  were  applicable  to  personal  estate, 

Hdd,  (1)  on  the  principle  of  D*Almaine  v.  Moseley, 
1  W,  R,  475, 1  Drew,  629,  that  the  words  of  bequest  were 
sufficient  to  pass  real  estate  ;  and  (2)  on  the  principle  of 
Saumarez  v.  Saumarez,  4  My.  &Cr,33\,  that,  inasmuch 
as  the  testator  had  shown  an  intention  to  dispose  of  all 
his  property,  and  the  succeeding  trusts  did  not  show  an 
intention  only  to  deed  with  his  personal  estate,  there  was 
no  resulting  trust  of  the  real  estate. 

Dunnage  v.  White,  1  Jac.  <£;  W,  583;  Goard  v, 
Holdemess,  3  W,  B.  311,  20  Beav.  147;  and  Longley 
V.  liongley,  20  W.  B.  227,  L.  B.  13  Eq.  133,  distin- 
guished. 

Action  without  witnesses. 

The  question  to  be  determined  in  this  case  was 
whether  certain  real  estate  belonging  to  a  testator  at 
the  date  of  his  death  passed  under  his  will,  or 
whether,  in  respect  of  it;  he  died  intestate. 

By  his  will,  dated  the  19th  of  December,  1839, 
Qeorge  Smith,  as  to  all  his  ready  money,  securities 
for  moneys,  stock  in  any  of  the  public  funds  of  Great 
Britain,  and  all  the  rest,  residue,  and  remainder  of 
his  estate  and  effects,  whatsoever  and  wheresoever, 
gave  and  bequeatiiied  the  same  to  trustees,  their 
executors,  administrators,  and  assigns,  upon  trust  to 
pay  the  intiprest,  dividends,  and  annual  proceeds  of 
the  said  trust  moneys,  stocks,  funds,  and  securities  to 
his  widow  during  her  life,  and  after  her  death  he 
directed  that  the  said  trust  moneys  should  be  upon 
trust  for  all  his  children  by  her  who  should  attain 
twenty-one.  There  was  a  power  of  maintenance  out 
of  the  interest,  dividends,  and  annual  produce  of  each 
child's  expectant  diare,  and  a  power  to  advance  to 
eaoh  chila  any  part  of  his  presumptive  portion  or 
share.  In  case  tiie  widow  remarried,  there  was  a 
provision  directing  the  settiement  of  the  '^interest, 
dividends,  and.  annual  produce  of  the  said  trust 
moneys,  stocks',  funds,  and  securities"  to  accrue  during 
her  coverture.  He  ultimately  bequeathed  "the  said 
trust  moneys"  to  his  brother,  <'his  executors, 
administrators,  and  assigns."  The  will  oontained  a 
power  to  **  change  and  vary  the  securities  of  the  trust 
money,"  and  a  power  in  the  case  of  the  death  of  a 
trustee  or  of  his  becoming  incapable  of  acting  "  in 
the  trusts  aforesaid  "  to  appoint  new  trustees,  with  a 
direction  that  "  the  said  trust  moneys,  stocks,  funds, 
and  securities  shall  be  transferred,  so  as  to  be 
vested  in  the  names  of  the  trustees  for  the  time 
being." 

The  tesUtor  died  on  the  14th  of  June,  1878,  with- 
out having  altered  his  will,  except  by  a  codicil  (not 
material  to  be  here  stated)  bearing  date  the  5th  of 
March,  1873. 

The  real  estate  in  question  was  conveyed  to  the 
testator  in  1860,  and  the  several  conveyances  each 
contsdned  a  declaration  to  bar  dower. 

The  widow  remained  in  possession  until  her  death 
on  the  12th  of  July,  1901,  having  had  one  ohUd  only, 
who  attained  the  age  of  twenty-one  years,  but  died 
intestate  on  the  Uth  of  May,  1884,  without  issue. 

By  her  will  dated  the  23rd  of  January,  1890,  the 
widow  apiMnted  the  defendant  her  sole  executor  and 

(a.)  Reported  by  H.  L.  Obmistow,  Bsq.,  Barrister- 
at-Law. 
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trustee,  and  after  making  certain  apeoifio  beqaests, 
devised  and  bequeathed  to  him  all  the  reeidne  of  her 
real  and  personal  estate. 

The  plaintiff,  as  the  heir-at-law  of  the  testator's 
son,  daimed  the  real  estate.  The  defendant,  on  the 
other  hand,  who  was  in  possession,  claimed  that  the 
testator  died  intestate  as  to  the  real  estate,  that  the 
widow  had  ao^nired  (as  against  the  son)  a  title  by 
adverse  possession,  and  that  it  therefore  passed  under 
her  will. 

The  questions  argued  were  whether,  on  the  con- 
struction of  the  will  of  the  testator,  the  real  estate 
passed  to  his  trustees,  and  if  it  did  so  pass,  whether 
the  succeeding  trusts  showed  such  an  intention  to 
deal  only  with  personal  estate  as  that  there  ought  to 
be  inferred  a  resulting  trust  in  favour  of  the  testator. 

Astburift  K.C,  and  W.  A.  Peck,  for  the  plaintiff.— - 
The  words  "  estate  and  effects"  are  sufficient  to  pass 
real  estate ;  Theobald  on  Wills,  p.  192.  There  is  no 
resulting  trust  in  favour  of  the  heir  of  testator. 
DuuTiage  v.  White,  1  Jac.  &  W.  583,  the  case  most 
against  us  on  that  point,  is  no  longer  law.  In 
the  present  case  there  would  be  no  doubt  on  the 
subject  had  not  the  usual  trust  for  sale  and  con- 
version of  real  estate  been  accidentally  omitted.  In 
any  case  an  implied  trust  for  sale  is  conferred  by  the 
power  to  vary  investments :  In  re  Oamett  Orme  and 
Hargreavee'  Contract,  32  W.  B.  313,  25  Oh.  D.  595,  at 
p.  599.  Apart  from  that,  even  though  the  trusts  are 
more  applicable  to  personalty  than  to  realty,  there  is 
no  resulting  trust:  D*Almaine  v.  Moedey,  1  W.  B. 
475.  1  Drew.  629 ;  Lhyd  v.  Lloyd,  17  W.  B.  702. 
li.  B.  7  Bq.  458.  Longley  v.  Longley,  20  W.  B.  227, 
L.  B.  13  Bq.  133,  to  the  contrary  effect,  is  wrong. 

They  also  referred  to  FulUrUm  v.  Martin,  1  W.  B. 
379,  22  L.  J.  Oh.  892. 

Buckmaster,  K.G.,  and  J,  M.  Oover,  for  the 
defendant.— The  real  estate  did  not  pass  to  the 
trustees  at  all ;  first,  because  there  is  no  word  or 
phrase  exclusively  applicable  to  resl  estate ;  secondly, 
because  there  is  no  trust  for  sale.  A  power 
to  vary  investments,  such  as  there  is  here,  is  not  such 
a  direction  as  will  imply  a  trust  for  sale:  In  re 
HoLloway,  37  W.  B.  77,  60  L.  T.  Bep.  46.  There  are  no 
words  like  << collect  and  call  in"  UyAlmaine  v. 
MoUUy),  "  call  in  "  (Inre  Oamett  Orme),  or  **  invest " 
{FvXlerton  v.  Martin).  Such  words  are  consistent 
only  with  a  power  of  sale  or  a  trust  for  sale,  and 
therefore  their  presence  shows  that  such  a  ^ower  or 
trust  will  be  implied.  Those  oases  are  distinguish- 
able  on  that  nound.  The  old  oases  which  are  still 
regarded  as  binding  (Theobald  on  Wills,  p.  193) 
are  in  my  favour:  Doe  v.  Buckner,  6  T.  B.  610 ;  Pog»on 
V.  Thomae,  6  Bing.  N.  0.  337;  Coard  v.  Holdernese, 
3  W.  B.  311, 20  Beav.  147.  [Buckley,  J.-^D'Almaine 
V.  Moeeley  gives  me  a  principle ;  those  cases  do  not  ] 
The  principle  of  D'Almaine  v.  Moseley  cannot  be 
applied  where  the  subsequent  words  of  the  will  are 
applicable  only  to  personal  estate.  The  power  to 
appoint  new  trustees  does  not  help  the  plaintiff,  because 
they  are  to  act  on  the  trusts  "  aforesaid,"  and  none 
of  the  trusts  aforesaid  are  applicable  to  real  estate. 
Even  if  the  real  property  passed  to  the  trustees,  ttiere 
are  no  words  showiz^  that  the  succeediog  trusts  are 
applicable  to  it,  and  therefore,  on  the  principle  of 
Dunnage  v.  White  and  Longley  v.  Longley,  there  must 
be  a  resulting  trust  of  it  in  favour  of  the  heir  of  the 
testator.  [Bucklxy,  J.— If  you  find  that  the  testator 
meant  to  pass  the  real  estate,  then  the  fact  that  the 
trusts  are  applicable  to  personal  estate  is  immaterial : 
Saumartz  v.  Saumarez,  4  My.  ft  Or.  331.]  That  case 
was  ooDsid<>red  in  Coard  v.  Holdemese,  20  Beav.  147, 
at  p.  1^5 


BuOKLBY,  J.,  after  stating  the  faots,  oontinned: 
The  principle  to  be  applied  is  this.  In  the  first  plaos, 
I  ought  to  read  the  whole  of  the  will,  and  iiom  it 
asoertsin  the  testator's  intention.  Sscondly,  on  so 
reading  the  will,  and  ascertaining  his  intention,  I 
ought  to  a  certain  extent  to  lean  against  an  intestacy. 
Thirdly,  where  the  testator  usss  tMhnioal  words,  it  is 
a  true  rule  of  construction  to  say  that  I  must  give 
them  their  due  effisot,  unless  I  find  that,  in  the  month 
of  this  testator,  he  uses  them  in  some  other  sasise. 
Fourthly,  I  must  apply  any  established  rules  of  oon- 
struotion  which  I  find  have  been  adopted  ^7  the 
court. 

Now,  as  regards  that  last  head,  it  seems  to  me  thrt 
the  relevant  rules  of  oonstructian,  or  some  of  them, 
are  to  be  found  in  what  was  said  by  Kindersley.  Y.O.,  in 
D'Almaine  v.  Moedey,  The Vice-OhanoeUor  ( 1  Drew.,  at 
p.  632)  says  this:  *< The  general  principles  appUoabls  to 
cases  of  this  sort  are  well  established ;  the  difficnlly 
is  not  in  ascertaining  the  principles,  but  in  their 
appUoatioa  One  rale  is,  that  the  word  estate  simply, 
is  sufficient  to  pass  real  estate ;  but  in  most  oases  the 
word  estate  is  not  used  simply ;  and  another  rule  ii, 
that  supposing  that  there  is  nothing  in  other  parts  of 
the  will  to  control  the  meaning  of  the  gift,  the  effest 
of  the  word  estate,  coupled  with  other  words,  is  this : 
If  the  other  words  would  without  the  word  estate  not 
be  sufficient  to  pass  the  whole  personal  estate,  the 
word  estate  will  ba  ooosidered  as  used  to  effeot  a 
complete  psssing  of  the  personal  estate,  bat  if  the 
other  words  are  soffioieot  to  pass  all  tiie  persmal 
estate,  then  the  word  estate  must  ba  read  as  intended 
to  apply  to  real  estate.  It  is  equally  clear  that,  con- 
sistently with  the  g^eral  principles,  there  may  bs 
words  m  the  will  which  show  that  the  language  used 
may  have  an  interpretation  different  &om  their 
or^nary  and  proper  interpretation;  but  the  role 
bdiog  that  the  word  estate  is  sufficient  to  pass  real 
estate,  and  the  other  word  used  in  this  oase  bsiog 
effects,  which  is  sufficient  to  pass  aU  the  persooiu 
estate,  so  far  as  the  languaffe  is  considered  primd/aeie 
the  word  estate  here  would  comprise  the  real  estate; 
and  unless  there  is  something  in  the  will  to  show  a 
clear  indication  of  intention  to  use  the  weed  estate  in 
a  sense  different  from  its  ordinary  legal  sense,  it  most 
be  read  in  that  sense.  The  cases  on  this  subject  srs 
very  numerous  and  not  very  easy  to  be  reconoOed,  but 
the  tendency  of  modem  decision  is  to  give  lees  effiset 
to  minute  and  trivial  matters  than  was  atttibated  to 
them  in  former  times."  And  a  little  farther  down  he 
says :  **  The  next  point  made  is  that  in  the  language 
used  for  giving  the  residuary  propertjr  the  won 
devise  does  not  occur.  I  think  that  atso  is  no  indica- 
tion of  intention,  the  word  give  is  quite  as  efficient  ai 
the  word  devise  to  pass  real  estate,  and  is  of  quite  as 
frequent  use.  Next  it  is  said  that  there  are  no  words 
of  limitation  to  the  heirs,  but  neither  are  there  to  the 
executors,  so  that  no  particular  intention  can  be 
fathered.  It  can  no  more  be  said  that  it  wai 
mtended  by  omitting  a  limitation  to  heirs  to  exoluds 
real  estate  than  that  by  the  omission  of  a  gift  to 
executors  it  was  intended  to  exclude  personal  estate." 
When  I  come  to  the  will  before  me  it  wilt  be  found 
that  several  of  the  observations  tiiere  will  be  applioable 
to  this  case. 

The  other  passage  which  I  want  to  read  is  addressed 
rather  to  the  second  argument  of  the  defendant— 
namely,  that  assuming  that  the  word  "estate**  In 
the  wul  passes  the  real  estate,  the  succeeding  trusti 
only  apply  to  the  personal  estate,  and  that  these 
is  a  resulting  trust  of  the  real  estate.  For  that  I 
wish  to  reaS  an  extract  from  Lord  Oottenham's 
judgment  in  Saumaress  v.  Baumarez*  At  4  My.  ft  Or., 
p.  339,  he  says:  "In  considering  gifts  of  residue^ 
s,  whether  of  real   or   of  personal   estate,  it  is  not 
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neoesBary  to  ascertain  whether  the  teeiator  had  any 
partioalar  property  in  oontemplatton  at  the  moment. 
Indeed,  such  gifts  may  be  introduced  to  goard 
against  the  testator  having  overlooked  some  property 
or  interest  in  the  gifts  particularly  described.  If  he 
meant  to  give  the  residue  of  his  property,  be  it  what 
it  may,  it  is  immaterial  whether  he  did  or  did  not 
know  what  would  be  included  in  it;  and  if  so,  it 
cannot  make  any  difference  that  such  ignorance  is 
manifested  upon  the  face  of  the  will,  unless  the 
expressions  manifesting  it  are  sufficient  to  prove  that 
the  testator  did  not  intend  to  use  the  words  of  gift  in 
their  ordinary,  extended,  and  technical  sense."  And 
at  p.  340  he  says :  **  The  cironmstsnces  of  his  using 
expressions  and  giving  directions  applioableonly  to  the 
persooal  estate  may  prove  that  he  md  not  at  tiie  time 
consider,  or  was  not  aware,  that  thi«  fee  would  be  part 
of  his  residue ;  but  if  such  knowledge  be  not  necessary, 
as  it  certainly  is  not,  to  give  validity  to  the  devise, 
the  absence  of  it,  though  so  manifested,  cannot  destroy 
the  operation  of  the  general  intent  of  passing  all  the 
residue  of  the  property." 

Kow,  with  those  general  statements  of  the  priudples, 
I  turn  to  this  will  before  going  to  the  other 
cases  which  are  said  to  have  a  bearing  on  it.  The 
will  is  one  by  which  the  testator  '*  as  to  all  his  ready 
money,  securities  for  money,  stock  in  any  of  the 
public  funds  of  Great  Britain,  and  all  the  rest,  residue, 
and  remainder  of  his  estate  and  effects,  whatsoever  and 
wheresoever,"  gives  and  bequeaths  the  same  to 
trustees.  Pausing  there,  and  without  goiog  on  to  the 
trusts  at  all,  those  words  would  certainly  m  sofficient 
to  pass  the  real  estate.  Eeferring  to  the  passage  I 
have  just  read,  you  will  flodthat  without  the  word 
"  estate"  you  have  suffident  to  pass  all  the  personal 
estate.  Then  you  find  the  word  "estate."  You  do 
not  find  the  verb  "  devise,"  but  you  do  find  this  verb 
"give,"  and  therefore  you  find  a  gift  of  "all  my 
estate  whatsoever  and  wheresoever."  Unless  the 
testator  shows  somewhere  that  he  does  not  use  the 
technical  word  "  estat^'  in  its  proper  meaninjg,  that,  I 
conceive,  on  what  I  nave  read  from  the  judgment 
of  Eandersley,  Y.C.,  shows  that  he  has  devised  all  his 
real  estate.  But  that  may  be  cut  down  by  what 
follows.  We  have  got  to  see.  So  far  that  is  a  devise 
of  all  his  real  estate.  I  am  not  going  to  read  the 
trusts  at  length,  for  the  moment  The  words  of  the 
description  of  the  trust  property  vmv  from  time  to 
time.  [His  lordship  then  read  the  will  with  reference 
to  this  point,  and  continued  :1  I  want  to  make  this 
general  observation  on  the  wiU.  I  caanot  read  this 
will  without  arrivinc  at  the  conclusion  that  this 
testator  meant  T  whe&er  he  has  done  it  or  not  is 
another  question)  to  dispose  of  everything  he  had  to 
dispose  of.  It  seems  to  me  that  the  dominant 
intention  of  this  will  is  to  dispose  of  everything.  If 
so,  then  applying  the  true  principles  of  construotion,  I 
have  to  see  whether,  upon  the  umguage  of  his  wHl, 
he  has  given  effect  to  that  intention  or  not.  Kow  it 
is  said  that  he  has  not  nven  effect  to  it,  by  reason  of 
the  fact  that  in  the  description,  or  definition,  of 
the  subsequent  trusts  he  has  not  used  words 
wide  enough.  On  the  language  of  this  will 
it  appears  to  me  that  he  has  used  words  wide  enough. 
I  wisn  to  make  one  other  observation  on  the  terms  of 
the  will  as  a  whole.  If  the  testator  has,  by  his 
original  gift,  given  his  zeal  estate  to  his  trustees, 
then  when  he  comes  to  the  clause  dealing  with  the 
appointment  of  new  trustees,  and  the  transfer  of  the 
trost  propertv  to  the  new  trustees,  you  would  expect 
that  he  would  use  words  by  which  he  would  say 
"  transfer  to  the  new  trostees  all  that  was  held  by 
the  old  trustees."  When  you  come  to  that  clause  you 
find  that  what  he  directs  shall  be  transferred  are  "  all 
the  said  trust  moneys,  stocks,  funds,  and  securities." 


If,  therefore,  the  trustees  ever  took  the  real  estate,  he 
must  have  intended  there  should  be  a  transfer  of  the 
real  estate,  and  the  thing  to  be  transferred  he  cdls 
"  trust  moneys,  stocks,  funds,  and  securities."  That 
is  a  reason  for  sayins  that,  in  this  testator's  mouth, 
those  words  were  uxSerstood  to  mean,  not  personal 
estate  only,  but  real  estate  also.  Let  me  say  one  other 
word  on  the  wUL  There  is  power  to  change  and  vary 
the  securities  of  the  trust  money.  Tiiat  applies  to 
trust  moneys,  stocks,  funds,  and  securities.  It  is  not 
confined  to  money,  and,  that  being  the  case,  why 
should  it  not  extend  to  everything  included  in  the 
disposition  P  If  I  am  right  in  saying  that  it  includes 
the  real  estate,  it  includes  that. 

Now  IpMS  to  some  of  the  other  cases  which  were 
cited.  The  two  cases  most  bearing  on  the  subject 
are  two  decisions  of  Kindersley,  Y.G.,  in  1853.  The 
first  case  is  Ftdlerton  v.  Martin,  ^  that  case  the 
verbs  used  were  "give  and  bequeath,"  and  the  gift 
was  of  "  all  the  rest,  residue,  and  remainder  of  my 
estate  and  effects,  whatsoever  and  wheresoever,  upon 
trust  to  invest."  It  was  held  that  the  real  estate 
passed  under  that  residuary  gift.  The  Vice-chan- 
cellor, after  making  some  general  observations  on  such 
a  gift  as  this,  ana  commenting  on  Doe  v.  Backner^ 
says  of  that  case:  "I  apprehend  that  the  case  of 
BieY.  Btickner  would  be  decided  differently  at  the 

S resent  day,  and  the  grounds  of   Lord  Kenyon's 
ecision  woiUd  not  now  ba  sufficient  to  warrant  such 
a  conclusion."    Then  in  the  last  paragraph  of  the 
judgment  he  deals  with  the  word  "invest,"  and  he 
says :  "  It  has  been  argued  that  this  shows  an  inten- 
tion of  giving  only  the  personal  estate,  because  real 
estate  cannot  be  invested,  and  there  is  no  power  of 
sale  contained  in  the  will.    I  confess  there  does  not 
seem  to  me  to  be  any  weight  contained  in  this  argu- 
ments   It  is  quite  true  that  you  cannot  invest  real 
estate  without  first  selling  it,  nor  could  you  invest 
leaseholds  without  doing  something  to  convert  them 
into  money,  nor  could  you  invest  an  annuity  in  the 
funds  without  doing  the  same  thing.    So,  also,  there 
are  many  other  species  of  personal  property  which 
could  not  at  once  be  invested  without  previously  being 
sold.  The  true  meaning  of  these  words  must  therefore 
be  considered  as  a  durection  to  invest,  and  to  take  all 
proper  and  necessary  means  for  effecting  that  object 
by  first  selling  it  and  then  investins  the  proceeds 
according   to  the  trusts  of   the   will.     For   these 
reasons  I  do  not  think  there  is  anything  on  the  face 
of  the  will  to  show  an  intention  of   confining  the 
meaning  Of  the  word  <  estate,'  and  I  think  that  the 
real  estate  passed  under  the  wUl."    It  is  to  be  noticed 
there  that  the  Yice-Ohancellor  sets  himself  to  look 
for  a  reason  why  the  word  "estate"  is  out  down 
from    what    it  primd  facie  would  mean,  and  the 
passage  I  read  is  material  to  this  case  when  you  con- 
sider this  clause  as  to  the  variation  of  investments  at 
the  end  of  the  will;  because  if  one  once  attributes  to 
the  testator,  by  im|^oation,  that  the  real  estate,  if 
he  has  real  estate,  is  to  be,  or  may  be,  converted  into 
money,  of  oourse  the  whole  thing  becomes  simple. 
The  other  decision  of  Kindersley,  Y.O.,  is  D'Alfn%ine 
V.  Moeeleu,    The  gift  there  was  "as  to  all  the  rest 
and  residue  of  my  estate  and  effects,  I  give  and 
bequeath  the  same  "  to  trostees  on  trust  to  "  collect, 
get  in,  and   receive  the  same  and  to  invest  the 
same  and  every  part  thereof "  in  various^  stock,  with 
power  to  vary  ai*d  transfer  the  same  at  their  discretion, 
and  to  pay  the  "  interest  and  dividends"  to  certain 
beneficiaries.    It  was  held  that  the  real  estate  passed. 
At  the  foot  of  p.  633,  after  stating  that  the  words  no 
doubt  would  be  strictly  applicable  to  personal  estate, 
the  Yice-Ohancellor  goes  on  to  say  "  but  in  strictnew 
also  th^  are  not  applicable  to  certain  (portions  of 
personal  estate,  which   beyond  all  question  would 
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pau.  If  the  testator  had  had  leaseholds  for  years,  or 
even  for  lives,  they  would  be  personal  estate;  and 
can  I  say  tiiat  the  nse  of  words  not  properly  appli- 
cable to  real  estate  is  an  indication  of  an  intention 
that  real  estate  should  not  pass,  when  the  very  same 
words  are  applied  to  personal  estate  of  a  certain 
diaraoter,  wmch  clearly  was  intended  to  pass.'*  It 
appears  to  me  that  this  case  falls  within  the  consider- 
ations  to  which  Eindersley,  Y.C,  called  attention  in 
FulUrUm  v.  Martin  and  D*Almaine  v.  Mosel^,  But 
on  the  other  side  Dunnage  v.  Wkitef  a  decision  of  Sir 
T.  Plumer,  M.B.,  is  cited.  In  that  case  it  was 
held  that  the  real  estate  passed,  bnt  that  there 
were  resulting  trusts.  The  gift  was  this: 
"All  the  rest,  residue,  and  remainder  of  my 
estate  or  effects,  whatsoever  and  wheresoever,  of 
what  nature  or  kind  soever,  I  give,  devise,  and 
bequeath  unto  my  said  trustees  and  executors." 
That  plainly  passed  the  real  estate.  Then  the  trusts 
were  these— to  make  sale  of  **  my  household  goods 
and  stock-in-trade,"  and  to  collect  all  **  debts  due  to 
me"  and  all  ''moneys"  owing  on  mortgage,  and 
when  the  same  were  collected,  to  divide  the  same  and 
to  "pay"  the  proceeds  amone  certain  people.  All 
that  the  Master  of  the  Bolls  hM  was  that  the  testator 
had  specifically  said  "  what  I  give  away  is  what  my 
household  goods  sell  for,  and  what  can  be  got  in  bv 
ooUeotinff  my  debts  and  moneys  owing  on  mortgage. " 
l^at  is  £e  true  explanation  of  Dunnage  v.  Whiie,  as  it 
appears  to  me.  From  Goard  v.  Holderness  1  can  get 
nothing,  except  that  you  must  read  the  will  all  through, 
and  if  you  find  by  the  words  which  the  testator  has  used 
he  meant  a  particular  thing,  then  you  must  give  effect  to 
it.  The  head-note  substantiaUy  represents  what  Lord 
Bomilly  held.  "  The  court,  in  this  case,  principaUy 
relied  on  the  absence  of  the  words  'heir,'  Mevise/ 
and  *  rent,'  and  the  use  of  the  expressions  '  posses- 
sion,' '  executors  and  administrators,'  '  principal,'  the 
<  balance,'  '  the  principal  of  the  said  legacies,'  *  the 
durection  to  claim  a  share  from  his  personal  represen- 
tatives,' and  the  power  to  appoint  new  trustees  appli- 
cable to  '  executors '  and  not  to  '  heirs.' "  In  other 
words,  in  that  particular  instrument,  reading  it  all 
through,  there  were  so  many  indications  of  an  inten- 
tion to  deal  only  with  personal  estate  that  the  court 
gave  effect  to  it.  Ko  general  principle  is  laid  down 
in.that  case. 

Then  I  may  refer  to  Lhyd  v.  Lloyd,  where  Lord 
Bomilly  comments  on  his  decision  in  Coard  v.  Holder' 
nea$y  and  says  he  does  not "  use  the  words '  executors  and 
administrators'  which  were  relied  on  in  Coard  v. 
Holderness,  and  not  only  that,  but  he  speaks  of  the 
income  of  his  reiiduary  eslate."  So  that  Lord 
Bomilly  takes  the  view  that  he  only  decided  Ooard  v. 
Holderness  on  the  particular  expression  there  used. 
Then  in  Longley  v.  Longley  he  followed  Dunnage  v. 
White,  He  held  from  the  use  of  the  words  **  devise  " 
and  "heirs"  that  the  real  estate  passed,  bnt  ttiat  the 
trusts  were  rigidly  and  exclusively  applicable  to 
personal  estate,  and  therefore  he  followed  Dunnage  v. 
White ;  that  is  to  say,  he  finds  in  the  instrument  that 
the  trusts  were  confined,  as  in  Dunnage  v.  White,  to 
the  trusts  of  particular  property,  which  was  personal 
property,  and  then  nobody  would  dispute  that  the  real 
estate  would  be  undisposed  of.  I  disclaim  all  inten- 
tion to  overrule  any  case,  Bnt  Coard  v.  Holderness 
and  Longley  v.  Longley  were  decided  on  the  particular 
facts,  while  D*Almaine  v.  Moseley  and  Fullerton  v. 
Martin  were  decided  according  to  a  principle  perfectly 
well  founded,  and  which  binds  me. 

I  think  on  the  construction  of  this  will  that  this 
testator  did  intend  to  pass  his  real  estate,  and  I  think  he 
has  used  language  wmch  is  capable  of  passing  the  real 
estate,  and  that  the  ^t  of  the  real  estate  takes  effect, 
and  therefore  the  plamtiff  is  entitled  to  succeed. 


Solicitors,  Griffith  dt  Gardiner^  for  BignM  S 
Pollard,  Norwich;  Orowders,  Vizard,  &  Oldham,  for 
Dennis  Jb  Faulkner,  Korthampton. 


K.  B.  Div.   I  ?•«  i*L 

(Wright,  J.)  I  ^^'^^ 

In  re  LAKE. 

Ex  parte  HowB.  (a.) 

Bankruptcy — Proof— Security — Breach  of  irwt'-'Banh- 

ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  Schedule  11. 

Where  a  trustee  of  a  settlement  has  invested  funds  of 
the  settlement  upon  an  unauthorized  security  and  eubee- 
quently  becomes  bankrupt,  a  proof  against  his  estaUfor 
the  amount  of  the  funds  so  invested  will  not  be  admitted, 
unless  the  creditor  proving  is  in  a  position  to  hand  over 
the  security  on  which  they  were  inveeted  to  the  trustee. 

In  re  Salmon,  Priest  v.  Uppleby,  38  W.  B.  150,  42 
Ch,  D,  351,  followed  and  applied. 

Semble,  a  proof  for  damages  for  breach  of  tnut  may 
be  admitted. 

Appeal  of  creditors  against  the  rejection  of  proofa 
by  the  trustee  in  the  bankruptcy. 

The  appellant  creditors  were  the  trustees  of  a  setde- 
ment  under  whidi  the  firm  of  Lake  &  Lake  had  acted 
as  solicitors,  and  of  which  B.  G.  Lake,  one  of  the 
partners  in  the  firm,  had  been  a  trustee.  On  the  18th 
of  September,  1899,  B.  G.  Lake  dealt  with  a  sum  of 
£5,500  beloogiDg  to  the  trust  fund  in  a  way  whidi 
the  creditors  alleged  to  amount  to  a  misappropria- 
tion of  the  money,  but  which  wai  held  upon  the 
evidence  to  have  been  merely  an  investment  on  an 
unauthorized  security — ^namely,  a  loan  to  one  Oavea- 
dish  on  a  contributory  mortgage. 

A  receiving  order  was  made  against  Lake  &  Lake  on 
the  27th  of  Juoe,  1900,  and  in  July  of  the  same  year 
the  appellants,  Mr.  and  Mrs.  Howe,  were  appointed 
trufttees  of  the  settlement. 

In  1902  Cavendish  brought  ^  action  against  the 
trustees  of  the  Howe  settlement  to  set  aside  the  mort- 

gage  to  which  they  had  contributed.  The  trustees, 
Bing  under  the  impression  that  they  would  have  a 
difficulty  in  proving  that  the  £5,500  ever  got  beyond 
the  hands  of  Lake  &  Lake  into  those  of  Oavendish, 
compromised  the  action  and  gave  up  their  daim  as 
contributories  to  the  mortgage  on  payment  of  £500. 
They  then  presented  proou  against  the  estate  of  Ltke 
&  Lake,  and  alternatively  against  the  separate  estate 
of  B.  G.  Lake,  for  the  whole  sum  of  £5,500.    These 

S roofs  were  rejected  by  the  trustee  and  from  his 
eoi«ion  this  appeal  was  brought. 
Muir  Mackenzie  and  Champernowne,  for  the  appel- 
lants, contended  that  on  the  facts  the  sum  of  £5,500 
had  never  been  invested  on  the  mortgage  but  had 
been  misappropriated  by  Lake  ft  Ldce,  and  that 
in  law  they  were  entitled  to  have  their  proof 
admitted  for  the  full  amount  without  deducting  the 
£500  obtained  from  Oavendish,  as  that  sum  was  not 
derived  from  any  security  on  the  property  of  the 
bankrupt :  Ex  parte  West  Biding  Union  Banking  Co., 
In  re  Turner^  30  W.  B.  239,  19  Oh.  D.  105 ;  In  re 
Blakdy,  9  Morr.  173 ;  Ex  parU  Biddulph,  3  De  G.  ft 
Sm.  587. 

Younger,  K,0,,  and  Northxie,  for  the  trustee,  con- 
tended on  the  facts  that  the  money  had  been  actually 
invested  by  loan  to  Oavendish  on  contributory  morl^ 
gage,  and  on  this  point  they  were  stopped  by  the 
court.  On  the  law  they  contended  that  the  invest- 
ment being  upon  an  nnauthorijEed  security,  the  appel- 

(a.)  Beported  by  P.  M  Faa^nokb,  Bsq.,  Barrister- 
at-Law. 
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lants  were  bound  either  to  aooept  it  or  rejeot  it.  If 
they  aooept  the  seourity  they  cannot  ask  for  the  fund 
to  be  replaced;  if  they  rejeot  it  and  olaiin  that  the 
fond  be  replaced,  they  moat  give  up  the  leoority.  Here 
the  appellants  by  their  compromiee  with  Oavendith 
liad  elected  to  take  the  security,  and  having  given  it 
to  Cavendish  were  no  longer  in  a  position  to  hand  it 
over  to  Lake's  estate.  Consequently  they  could  not 
"be  allowed  to  prove  for  the  fund  so  invested :  In 
re  Salmon,  Priest  v.  Upplehy,  38  W,  E.  150,  42  Ch.  D, 
361 ;  Head  v.  Gould,  46  W.  E.  597,  [1898]  2  Oh.  260. 
Wright,  J.— I  agree  with  Mr.  Muir  Maokeozie 
that  securities  which  are  not  on  tiie  property  of  the 
debtor  need  not  be  valued  in  presenting  a  proof 
against  the  debtor's  estate,  but  the  real  substance 
of  this  case  is  whether  the  £6,500  was  ever 
invested  at  all  or  was  simply  misappropriated, 
and  it  seems  to  me  quite  clear  that  all  the 
evidence  goes  to  show  that  it  was  actually  in- 
vested, though  on  a  security  not  authorized  by  the 
terms  of  the  trust.  That  being  so,  ha7e  not  the 
Howe  trustees  so  dealt  with  the  security  as  to  pre- 
clude themselves  from  proving.  The  law  is  indicated 
by  the  Court  of  Appeal  in  In  re  Salmon,  Priest  v. 
Uppleby,  that  where  a  trustee  has  invested  on  an 
unauthorized  security  he  is  entitled  to  take  over  that 
security  if  he  has  to  make  good  the  sum  invested.  I 
cannot  see  why  the  trustee  in  bankrnptoy  here  should 
not  be  entitled  to  the  same  rights.  Primd  facie  when 
the  Howe  trustees  comprooused  the  action  brought 
by  Cavendish  they  disentiUed  themselves  from 
proving  against  the  estate  of  Lake.  Whether  they 
did  it  on  perfect  or  imperfect  information  they  took 
their  chance  and  must  abide  by  the  result,  which  is 
that  their  proofs  must  be  rejeotei.  I  think  that  a 
good  proof  might  possibly  be  l6dged  against  the 
separate  estate  of  B.  G.  Lake  for  damages  for  breach 
of  trust,  as  he  was  personally  a  trustee,  but  even 
then  it  might  be  necessary  to  go  into  the  question 
of  whether  the  compromise  was  reasonable  or  not. 
Tcis  application  must  be  dismissed  without  pre- 
judice to  the  presentation  of  a  proof  upon  the  lines 
I  have  indicated. 

Soliciton  for  the  appellants,  Wigan^  Champemowne, 
diPretcoU. 

Solicitors  for  the  trustee,  Lee  <£;  Pembertone. 


9ttmX  of  AvvraL 

From  Chan.  Div.  ) 

(Vaughan  Williams,  Eomer,  and  [  April  28. 

Cozens-Hardy,  L,JJ.)         ; 

In  re  Bbtdonb's  Sbttlbmbnt. 
Cobb  v.  Blackbubnb.  (a.) 

Settlement^Marriage    settlement — Wi/e*8    property— 
**  Die  without  having  been  married,^* 

By  a  marriage  settlement,  made  in  1870,  certain  pro^ 
perty  {the  wi/e*s)  was  settled  on  the  usual  trusts  for  the 
wife  and  husband  and  children  of  the  marriage,  and  in 
the  event  {which  happened)  of  the  wife  dying  in  the  life^ 
time  of  the  husband,  upon  such  trusts  in  favour  of  the 
children  as  the  wife  should  by  will  or  codicil  appoint, 
and  in  default  of  appointment  and  on  failure  of  any 
child  attaining  the  age  of  twenty-one  or  marrying,  upon 
trust  for  such  person  or  persons  as  undtr  the  atcUutes  of 


(a.)  Eeported  by  E.  E.  Campbbll,  Esq.,  Barrister- 
at-Law, 


Distribution  would  have  been  entitled  thereto  if  the  wife 
had  died  intestate  **and  vnthoiit  having  been  Tnarried,** 
The  wife  died  intestate  in  the  lifetime  of  her  husband, 
without  having  exercised  her  power  of  appointmint,  and 
Uaving  two  children,  who  died  in  their  infancy,  -  On  the 
husband^s  death  his  executor  claimed  the  property,  as 
representing  the  deceased  children. 

Held,  tJiat  there  was  nothing  to  prevent  the  court  giving 
to  the  words  **  without  having  been  married "  the^ 
natural  meaning,  and  that  consequently  the  wife*s  next-' 
of-kin  {excluding  the  infant  children)  were  entitled  to  the 
pr^oerty. 

Wilson  v.  Atkinson,  4  De  0.  J.  &  S.  466,  13  W.  B, 
Oh,  Dig,  77,  considered. 

Originating  summons. 

By  a  marriage  settlement  dated  the  8th  of  June, 
1870,  made  between  Henry  Gray  Brydone,  the  in- 
tended husband,  of  the  first  part,  Sophia  Marianne 
Crofton,  the  intended  wife,  then  a  spinster,  of  the 
second  part,  and  trustees  of  the  third  and  fourth 
parts,  certain  personalty  belonging  to  the  intended 
wife  was  settled  upon  trust  during  the  joint  lives  of 
the  husband  and  wife  to  pay  the  income  to  the  wife 
for  life  for  her  separate  use  without  power  of  anticipa- 
tion, and  after  the  decease  of  either  of  them  upon 
trust  to  pay  the  income  to  the  survivor  for  his  or  lier 
life,  and  after  the  decease  of  the  survivor  in  brutt  for 
the  child  or  for  all  or  any  such  one  or  more  of  the 
children  of  the  marriage  as  the  wife  and  husband 
should  by  deed  jointly  appoint,  and  in  default  of  such 
appointment,  and  so  far  as  no  such  appointment 
snould  extend,  in  trust  for  all  the  children  or  any  the 
child  of  the  said  intended  marriage  who  being  sons 
or  a  son  should  attain  the  age  of  twenty-one  jears 
or  being  daughters  or  a  daughter  should  attain 
that  age  or  marry,  and  if  more  than  one  in 
equal  shares,  with  the  usual  hotchpot  clause. 
After  the  usual  clauses  for  advancement,  mainten- 
ance, and  education,  and  accumulation  of  surplus 
income  for  the  benefit  of  the  children  or  child  of  the 
said  intended  marriage,  the  indenture  proceeded  as 
follows :  "  It  is  hereby  declared  that  if  tnere  shall  be 
no  child  of  the  said  intended  marriage,  who  being  a 
son  shall  attain  the  age  of  twenty-one  years,  or 
being  a  daughter  shall  attain  that  age  or  marry, 
then  (without  prejudice  to  the  trusts  hereinbefore 
declared)  and  from  and  after  the  decease  of  the  said 
Sophia  Mavianne  Crofton  and  such  default  or  failure 
of  children  as  aforesaid,  the  trustees  or  trustee  for 
the  time  being  of  these  presents  do  and  shall  hold  the 
Crofton  Trust  Fund  and  the  investments  for  the  time 
being  representing  the  same,  or  so  much  thereof 
resp^)tivdy  as  ths&  not  have  become  vested  or  been 
applied  under  any  of  the  trusts,  powers,  or  provisions 
herein  contained,  upon  the  trusts  following — ^that  is  to 
say,  if  the  said  Sophia  Marianne  Crofton  shall 
survive  the  said  Henry  Gray  Brydone,  then  after  his 
decease  and  such  default  or  failure  of  children  as 
aforesaid,  in  trust  for  the  said  Sophia  Marianne 
Crofton,  but  if  the  said  Sophia  Marianne  Croiton 
shall  die  in  the  lifetime  of  the  said  Henry  Qray 
Brvdone,  then  alter  her  decease  and  such  default  or 
failure  of  children  as  aforesaid  upon  and  for  such 
trusts,  intents,  and  purposes  as  the  said  Sophia 
Marianne  Crofton  shall,  notwithstanding  coverture, 
by  will  or  codicil  appoint,  and  in  default  of  such 
appointment  and  so  far  as  no  such  appointment  shall 
extend,  in  trust  for  such  person  or  persons  as  under 
the  statutes  for  the  distribution  of  the  effects  of 
intestates  would  have  become  entitled  thereto  at  the 
decease  of  the  said  Sophia  Marianne  Crofton  if  she 
had  died  possessed  thereof  intestate  and  without 
having  been  married." 

The  marriage  was  solemnized  in  June,  1870,  and 
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on  the  22nd  of  April,  1871,  Mrs.  Brydone  died  intes- 
tate, leayinff  two  infant  children  (twins)  surviving. 

These  children  died  about  eight  months  after  Mrs. 
Brydone's  death. 

La  1872  Mr.  Brydone  married  again,  and  settled 
his  life  interest  in  the  above  fund  on  his  second 
wife. 

He  died  in  December,  1901. 

No  appointmeat  had  baen  made  under  any  of  the 
powers  contained  in  the  settlement,  and  the  trustees 
of  the  settlement  now  t  ok  out  an  ori^^inating 
summons  for  the  determination  of  the  question  as  to 
who  were  entitled  to  the  fund  under  the  ultimate 
trust,  whether  the  wife's  statutory  next-of-kin  (ex- 
cluding the  infant  children)  or  the  executor  of  the 
husband  as  renresenting  the  infant  children. 

Kekewich,  J.,  on  counsel  admittiog  that  the  facts 
in  this  case  were  the  same  as  In  re  Mare,  Mare  ▼. 
ffowey,  [1902]  2  Oh.  112.  50  W.  B.  Dig.  157,  declined 
to  have  the  question  in  dispute  redargued  before  him, 
and  held  that  the  representative  of  the  deceaied 
children  was  entitled  to  the  Iun4*  Under  these 
gtroumstances  the  defendant,  Bliz%beth  Susanna 
Blaokbumey  the  sole  next-of-kin  of  the  wife,  brought 
this  appeal. 

Warrington,  K,G,,  and  Joseph  Tanner,  for  next-of- 
kin  of  the  wife. — There  is  nothing  to  induce  the 
court  to  put  an  unnatural  meaning  upon  these 
word«.  Wilson  V.  Atkinson,  4  Da  G.  J.  ft  S.  455, 
13  W.  B.  Gh.  Dig.  77,  did  not  lay  down  aoy  general 
rule,  and  all  the  authorities  cited  against  us  proceed 
on  a  mistaken  view  of  the  decision  in  Wilson  v. 
Atkinson.  In  Clarke  v.  OoUs,  9  H.  L.  Oas.  601, 
the  words  were  '* unmarried"  and  not  ''without 
having  been  married."  In  In  re  BalVs  Trust,  27 
W.  B.  409,  11  Oh.  D.  270,  and  UpUm  v.  Brown,  28 
W.  B.  38,  12  Gh.  D.  872.  Fry.  J.,  felt  himself  con- 
strained to  decide  acoordiog  to  the  supposed  rule  in 
Wilson  V.  Atkinson ;  but  in  Emmins  v.  Brctdford,  28 
W.  B.  531,  13  Gh.  D  493,  Jessel,  M.B.,  came  to  the 
conclusion  that  Wilson  v.  Atkinson  had  not  laid  down 
a  general  rule.  Hardman  v.  Maffttt,  13  L.  B.  Ir. 
499,  was  a  case  on  all  fours  with  ours,  and  there  the 
Irish  Master  of  the  Bolls  foUowed  the  view  of  Jessel, 
M.B.  In  Stoddart  v.  Saville,  42  W.  B.  361,  [1894] 
1  Oh.  480,  Ohitty,  J.,  followed  Fry,  J  ,  but  in  thrt 
c*se  there  was  no  trust  for  the  i«8ue  of  the  marriage. 
In  re  ArderCs  StUlemeni,  [1890]  W.  N.  204,  was  a 
very  peculiar  case.  In  In  re  Deane^s  Trusts,  [1900] 
1  Ir.  B.  332,  the  Irish  Master  of  tha  Bolls  foUowed 
his  former  decisioo. 

Haldane,  K.C.,  and  D,  Pollock,  for  the  representa- 
tive of  the  infant  ohddren. — In  the  case  of  a  marriage 
settlement  there  is  a  strong  presumption  that  you 
intend  to  benefit  the  issue  of  the  marriage.  In 
Clarke  v.  Colls  that  presumption  was  taken  account 
of.  The  rale  is  this :  Take  the  words  as  thev  stand, 
bat  if  you  fiud  an  intention,  either  written  or 
presumed  by  law,  you  must  take  that  into  account. 
There  is  here  a  presumption  of  an  intention  to  benefit 
the  issue  of  a  marriage  rather  than  remote  collaterals. 
This  was  the  ground  of  the  decision  in  Wilson  v. 
Atkinson,  which  lays  down  a  generid  rule  of  construc- 
tion binding  on  this  court.  The  principle  laid  down 
in  Wilson  v.  Atkinson  was  the  law  at  the  time  when 
this  settiement  was  made.  In  this  cmc  the  power  of 
appointment  is  only  in  favour  of  children  and  not 
remoter  issue,  and  no  provision  is  made  for  the  child 
of  a  son  who  might  have  married  and  died  b afore 
attaining  the  age  of  twenty-one.  In  all  the  cases 
dted  against  us  there,  was  a  gen^^rai  power  of  appoint- 
ment. 

They  referred  also  to  la  re  Watson* s  Trusts, 
55  L.  T.  Bep.  316,  35  W.  B.  Dig.  220. 


Vauohan  Williams.  L.  J.  — I  think  that  in  this  case 
we  must  give  to  the  words  '*  without  having  beeo 
married  "  their  natural  meaning.  It  is  argned  that 
we  ought  not  to  do  this,  because,  it  is  said,  when  you 
are  dealing  with  a  marriage  settlement  there  is  a 
presumption  that  the  intending  husband  and  wife 
intended  to  benefit  the  children  of  the  marriaM,  and 
this  presumption  is  so  strong  that  it  oompeb  us  to 
construe  these  words  in  a  non-natural  manner ;  so 
fctroDg  that  it  binds  us  to  construe  nunquam  nupia  as 
innupta.  It  is  to  my  miud  quite  dear  that  Lord 
Gran  worth  did  not  reoogniae  the  existenoe  of  any  such 
powerful  presumption  in  the  case  of  Clarke  v.  Colls, 
and  the  passage  I  am  going  to  refer  to  is  on  p.  612  of 
the  report  (9  H.  L.  Gas.).  The  phrase  which  appeared  in 
that  case,  it  is  true,  was  **  unmarried  "  and  not "  with- 
out having  been  married,"  but  he  says  this :  "  What  is 
the  meaning  of  the  '  unmarried '  P  It  may,  witiiout 
any  violence  to  language,  mean  either  '  without  ever 
having  been  marned,'  or  *not  having  a  hosband 
living  at  death.'  If  the  former  constmotion  be 
adopted,  then,  if  the  wife  should  survive  her  hatband 
and  afterwards  marry  and  have  children,  her 
collateral  relatives  would  take  the  fund  to  the 
exdusion  of  h%r  own  issue."  That  presumption,  then, 
was  not  recognized  by  Lord  Granworth.  But  it  is 
said  that,  although  this  may  be  so,  the  presumption 
is  recognized  in  Wilson  v.  Atkinson,  Now,  firstly,  as 
a  matter  of  fact,  there  were  spedal  dronmstances 
in  that  case  which  would  have  justified  the  dedsion 
without  having  recourse  to  any  such  principle. 
Of  course  if  it  could  be  clearly  shown  that  the  Court 
of  Appeal  did  recognize  that  preemption,  and,  that 
in  all  cases  of  a  marriage  settlement  where  there 
is  a  clause,  like  the  present,  for  the  distribution  of 
property  in  favour  of  the  next-of-kin  of  the  wife, 
such  clause  ought  not  to  exdude  issue  of  the  marriage, 
we  should  be  bound  by  the  decision.  And  I  am  not 
forgetting  that  in  Stoddart  v.  Saville,  Ghitty,  J.,  did 
recognize  Wilson  v,  Atkinson  as  laying  down  inch  a 
gt'neral  rule  and  ai  haviiig  been  acted  on  as  an 
authority.  Yet,  notwithstanding  that  view,  which 
was  more  or  less  shared  by  Fry,  J.,  I  do  not  think 
we  ought  to  regard  Wilson  v.  Atkinson  as  a  decision 
by  the  Oourt  of  Appeal  in  which  such  aprindpleis 
recognized.  It  was  uunecejcary  for  the  oourt  to  go 
that  length.  The  circumstances  in  that  oase,  in 
particular  the  declaration  as  to  the  illegitimate  child, 
fully  justified  the  oondu^ion  arrived  at  by  the  court. 
It  seems  to  me  that  we  are  left  at  large  and  are  not 
bound  to  say  that  there  is  any  presumption  which 
compels  us  never  to  give  aiy  construction  to  these 
woras  which  would  result  in  the  exdusion  of  issue. 
Od  the  contrary,  in  each  case  one  must  look  at  what 
there  is  within  the  four  comers  of  the  settiement,  and 
then  see  whether  there  is  anything  in  the  context 
which  would  justify  us  in  departing  from  the  natural 
meaning  of  the  words  used.  I  do  not  mean  that  in 
construing  a  marriage  settlement  the  court  wiU  not 
more  readily  arrive  at  a  conclusion  which  givas  the 
husband  and  wife  and  children  a  benefit  than  at  one 
which  exdudes  them.  But  I  cannot  admit  that 
there  is  a  presumption  powerful  enough  to  override 
the  natural  meaning  of  words.  I  am  not  sure  that 
in  this  particular  case  there  is  any  need  to  go  into 
Wilson  V.  Atkinson,  because  in  this  particular  oaee  not 
only  do  we  not  find  anything  whioh  would  assist  us 
in  coming  to  a  conclusion  wliich  would  not  exdude 
the  childreD,  but  there  is  everything  to  lead  us  to 
the  oondusion  that  in  this  particular  case  there  was 
no  intention  that  the  issue  should  take  any  benefit 
other  than  that  expresdy  provided  for  them.  If  the 
cases  are  looked  at,  whatever  may  have  been  said  in 
the  judgments,  there  were  always  dreumstaneei 
which  of   themsdves  would  naturally  lead  to  tiie 
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oonolusion  that  in  the  pMrtioular  case  it  could  not 
have  been  intended  to  exclude  children.  Under 
these  circumstances  I  do  not  propose  to  go  through 
the  oases  one  after  another.  It  is  sufficient  for  me  to 
say  that  there  are  the  cases  of  Smmins  v.  Bradford, 
Ilardman  ▼.  MaffeU,  and  In  re  Diane's  Trusts » in  which 
Jesie),  M.R.y  and  the  Irish  Master  of  the  Bolls  took 
the  same  view  as  that  contfiined  in  my  judgment. 
Kekewicb,  J.,  havins  regard  to  the  previoui 
decisions  of  Chitty»  jT,  and  Fry,  J.,  did  not  feel 
himself  justified  in  arriving  at  a  conclusion  in  coi-flict 
with  those  decisions.  In  my  judgment  there  is 
nothing  in  this  case  which  prevents  us  giving  thtee 
words  their  natural  meaning,  and  herein  I  am 
folio  iving  the  almost  express  decision  of  Lord 
Cranworth. 

BoMER,  L.  J. — I  come  to  the  same  concluiion.  I 
feel  bound  to  aay  that  I  can  find  no  ambiguity  in  the 
words  of  this  particular  clause.  To  my  miad  it  is 
clear  that  the  words  should  receive  their  natural 
meaniog,  unless  there  is  anything  in  the  instrument 
as  a  whole  which  would  justify  us  in  departing  from 
that  natural  meaning.  In  my  opinion  there  is 
nothing  which  would  so  justify  us.  It  may  be 
conceded  that  in  the  crdinary  marriage  settlement 
ihe  children  of  the  marriage  are  primd  facie  the 
proper  beneficiaries  thereuuder.  It  may  very  well  be, 
and  I  do  not  doubt  that  where  no  provisions  are 
made  for  the  children  of  the  marriage,  or  provisions 
obnously  inadequate,  we  might  be  called  on  to  lay 
it  would  be  unre|sonable  to  give  such  words  their 
ordinary  meaning.  But  in  this  particular  case  I  find  a 
olear  and  adequate  and  proper  provision  for  the  children. 
There  is  no  sufficient  reason  to  justify  the  court  in 
this  patticnlar  case  in  failiog  to  give  these  words 
their  natural  meaning.  In  my  opinion  there  is  no 
necessity  binding  tlus  court  to  say  that  in  all 
marriage  settlements  the  clause  **  without  having 
been  married"  must  receive  an  artificial  or  special 
construction.  In  fact,  in  the  present  settlement,  if 
you  do  not  gi?e  those  words  their  simple  meaning, 
you  will  not  be  carrying  out  the  intention  of  the 
parties  to  that  settlement.  It  could  not  have  been 
intended,  when  such  careful  provisions  were  made  in 
the  interests  of  children,  that,  in  default  of  any  child 
attaining  a  vested  interest,  the  father  should  have 
bieu  able  to  claim  in  form  for  them,  in  reality  for 
himself. 

There  ia  only  one  possible  state  of  circumstances 
which  can  be  suggestMl  as  tending  to  tihow  that  the 
provisions  in  this  settlement  were  not  wholly  reason- 
able. Ic  was  said  that  if  a  son  married  under 
twenty-one,  had  a  son,  and  then  died  under  twenty- 
one,  his  son  would  have  been  unprovided  for.  Well, 
the  first  thing  I  have  to  say  is  that  such  a  state  of 
droumstonces  is  not  very  likely  to  occur,  and  the  fact 
that  such  a  contingency  was  not  fully  provided  for 
is  no  sufficient  argument  to  induce  us  not  to  give  the 
words  their  proper  natural  meaning.  In  any  case  if 
another  child  obtained  a  vested  interest  under  the 
settlement,  the  son  who  died  under  twenty -one  would 
not  be  entitled  to  take  a  share.  It  appears  to  me  that 
it  was  not  intended  that  a  son  shou'd  attain  a  vested 
interest  in  such  a  case.  The  authorities  on  the 
matter  were  well  dealt  with  by  Swinfen  Eady,  J.,  in 
the  case  of  In  re  Smith* a  Settlement,  ante^  p.  217, 
[1903]  1  Ch.  373,  leoently  before  him,  and  all  I  need 
nay  is  that  in  WiUon  v.  Atkinson  the  learned  Lords 
Justices  decided  on  a  settlement  of  a  peculiar  character. 

Cozens-Hardy,  L.J.—This  case  is  importaiit, 
because  it  raises  the  construction  of  a  clause  in  a 
marriage  settlement  which  is  in  almost  common  form. 
I  doubt  whether  on  perusing  this  particular  clause 
any  person  could  entertain  a  doubt  as  to  its  meaning. 


But  it  is  argued  that  certain  principles  have  been  laid 
down  by  a  series  of  cases  which  bind  us  to  put  a  non- 
natural  construction  on  these  words.  I  can,  however, 
find  no  rule  laid  down  either  by  the  Ooutt  of  Appeal 
or  the  House  of  Lords  which  prevents  us  from  giving 
these  words  their  ordinary  natural  meaning.  On  the 
contrary,  I  think  Clarke  v.  CoUe  a  strong  decision  in 
favour  of  the  appellants.  It  was  pointed  out  in  that 
case  that  the  term  "unmarried"  was  a  word  of 
dubious  import,  and  might  mean  either  "spinster" 
or  "  widow."  Lord  Cranworth  expressly  said  that 
if  the  words  used  here,  "  without  ever  having  been 
married,"  had  been  used,  the  decision  in  that  case 
would  have  been  different.  In  WiUon  v.  Atkinson  the 
decision  is  plainly  correct,  but  the  case  was  decided 
on  the  context  of  a  particular  instrument.  I  adopt 
the  judgment  of  Sir  (George  Jessel,  M.B,,  in  Emmins 
V.  Brat^ord,  the  judgments  of  the  Irish  Master  of 
the  Bolls  in  Hardman  v.  Maffett  and  In  re  Deane's 
Trusts,  and  the  recent  judgment  ot  Swinfen  Bady,  J., 
in  In  re  SnnUh*s  SetUemmU  No  doubt  there  may  be 
St  metimes  a  context  sufficient  to  justify  the  court  in 
coining  to  another  oonolusion,  as  In  WilMn  v.  Atkinson. 
I  do  not  wish  to  decide  what  would  be  the  effect  if 
no  provisions  for  children  had  been  made  in  a  settle- 
ment at  idl.  Here  a  provision  for  children  was  made, 
and  the  ultimate  trust  only  took  effect  in  the  event  of 
no  children  attaioing  Uie  age  of  twenty-one  or 
marrying.    The  appeal  must  be  idlowed. 

Appeal  allowed* 

Solicitors,  Bower,  Cotton,  <k  Bower,  for  Mayo  is  Son, 
Yijovil ;  Quayle  &  Datfey ;  IVilliamwn,  Hill,  &  Oo  , 
for  Charleivood  &  Chesney,  M«nv;hester. 


March  31. 


From  K.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  > 

Mathew.  L.JJ.)  J 

London  County  Council  v.  Wandsworth 
Borough  Council,  (a.) 

Metropolis— Management   Acta— Street— New   street  — 

Paving  expenaea—Ownera—Open  apa-ce  ahuUing  on  new 

glYeet — Public    body — Metropolia    Management    Act, 

1855    (18    tfe   19    Vict,  c.    120).   a,   250— Metropolia 

Management  Art,  1862  (25  d?  26  Vict.  c.  102),  a.  77. 

An  open  space,  which  had  been  dedicated  to  the  public 

as  a  common  or  recreation  ground,  was,  under  the  pro- 

viaiona  of  certain  atatutea,  regulated  and  managed  by  the 

London  County  Council,  aa  the  aucceasors  of  the  Metro- 

politan  Board  of  Works.   The  effect  of  the  county  coundVs 

statutory  powers  waa  that  they  could  not  uae  the  common 

for  any  purpoaea  except  auch  aa  were  subordinate  to  the 

public  purpoaea  to  which  it  had  been  dedicated.     They 

received  rent  for  a  refreahme^vt-houae  which  waa  erected 

on  the  common,  and  they  also  received  yearly  aums  in 

reaped  of  grazing  righta  and  of  licencea  to  have  gatewaya 

opening  on  the  common  ;  but  the  expenaea  of  regulativg 

and  managing  the  common  far  exceeded  the  receipta. 

Held,  that  the  county  council  wtre  not  the  oivnera 
of  the  common  within  the  definition  of ''owner'*  in 
section  260  of  the  Metropolia  Management  Act,  1856,  ao 
aa  to  make  them  liable  to  contribute  to  the  expenaea  of 
paving  a  new  atriet  on  which  the  common  abutted, 

Ve%try  of  Fulham  v.  Minter,  49  W,  B.  416,  [1901]  1 
K,  B,  501.  overruled. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Lord  Alverstone,  L.C.J.,  and  Darling  and  Channell, 
JJ.)  on  a  specisl  case  stated  by  a  metropolitan  ydiioe 
msg^strate. 

(a.)  Beported  by  P.  G.  BtiCKER,  Esq.,  Barrister- 
at-Law. 
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The  oouncil  of  the  metrdpolitan  borough  of 
Wandsworth,  under  section  77  of  the  Metropolis 
Management  Act,  1862,  churned  from  the  London 
Coanty  Oouncil  the  sum  of  £319  198.,  being  the 
apportionment  alleged  to  be  payable  by  the  London 
County  Council  as  the  owners  of  Tooting  Bee  Com- 
mon, towards  the  expenses  of  paving  a  new  street, 
call^  Bastell-avenue,  in  the  parish  of  Streatham, 
and  the  metropolitan  borouffh  of  Wandsworth. 

Bastell- avenue  was  bounded  on  the  eastern  side  by 
a  row  of  houses  and  on  the  western  side  by  Tooting 
Beo  Common  for  a  length  of  474ft. 

By  the  Metropolitan  Commons  Supplemental  Act, 
1873,  a  scheme  relating  to  Tootiog  Bee  Common, 
certified  by  the  Indosure  CommiBsioners  for  England 
and  Wales,  pursuant  to  the  provisions  of  the 
Metroplitan  Commons  Act,  1866,  was  confirmed. 
The  scheme  recited  that  the  Manor  of  Tooting  Bee 
had  been  purchased  by  Beiiah  Drew  and  Pnillp 
William  Flower,  with  the  knowledge  and  approval  of 
the  Metropolitan  Board  of  Works,  to  the  intent  thdt 
the  commons  or  waste  lands  belonging  to  the  said 
manor  might  be  dedicated  to  the  puDlic  as  a  recrealion 
ground  uader  the  provisions  of  the  MetropoHfan 
Commons  Act,  1866,  and  that  it  had  been  agreed 
that  the  said  Beriah  Drew  and  Philip  William  Flower, 
in  pursuance  of  the  object  with  wnich  they  bought 
the  said  manor,  and  to  the  intent  that  the  same  might 
be  dedicated  to  the  public,  would  transfer  their 
purchase  of  and  all  their  interest  in  the  said  manor, 
commons,  and  wa>te  lands  to  the  Metropolitan  Board 
of  Works,  and  the  said  board  woold  accept  the 
transfer  thereof.  The  scheme  provided  that  from  and 
after  the  completion  of  the  purchase  by  the  Metro- 
politan Boaid  of  Works  the  commons  or  waste  lands 
delineated  in  a  plan  deposited  with  the  said  Indosure 
Commissioners,  and  comprising  Tooting  Bee  Common, 
should  for  the  purposes  of  the  scheme  be  regnlattd 
and  managed  by  the  said  board.  The  scheme  con- 
ferred upon  the  board  (inter  cUia)  the  following 
powers :  The  board  may  drain,  plant,  ornament,  and 
improve  the  common  as  may  be  necessary,  and,  for 
the  purpose  of  preserving  the  turf  and  grass,  may 
enclose  ov  fences  for  short  periods  such  portions  &  s 
may  rebuke  rest  to  revive  the  same,  and,  for  further 
protection  of  the  common,  may  put  up  a  post  and 
chain  defence  against  the  straying  of  catUe  along 
such  portion  of  it  as  is  marked  by  a  dotted  line  in  the 
said  plan.  No  house  or  any  other  buildings  shall  be 
erected  on  the  common,  except  such  lodges  or  other 
bmldings  as  may  be  necessary  for  the  maintenance  or 
management  of  the  said  common  or  recreation  ground. 
The  board  may  from  time  to  time  erect  on  the  common 
such  lodges  and  other  buildings  as  may  be  necessary 
for  the  maintenance  or  management  of  the  said 
common  or  recreation  ground." 

By  section  14  of  the  Metropolitan  Board  of  Works 
(Various  Powers)  Act,  1875,  it  was  provided  that  the 
adjoining  common  of  Tooting  Graveney  should  be 
regulated  and  managed  by  the  board  as  a  place  of 
recreation  for  the  public,  and  for  that  purpose  certain 
of  the  powers  conferred  on  the  board  with  reference 
to  the  management  of  Tooting  Bee  Common  by  the 
scheme  and  Aot  of  1873,  incloding  the  above,  were 
extended  and  made  applicable  to  Tooting  Graveney 
Common. 

Tooting  Bee  Common  and  Tootiog  Graveney 
Common  were  regulated  and  managed  by  the  Metro- 
politan Board  of  Works  under  the  Acts  and  the 
sdieme  above  mentioned  down  to  the  conmiencement 
of  the  operation  of  the  Local  Government  Act,  1888, 
since  vnuch  time  they  had  been  regulated  and 
managed  by  the  London  County  Council  as  the 
successors  of  the  said  bjard.  Bye-kws  relating  to  the 
said  commons  had  been  from  time  to  time  made  by   ^ 


the  said  board  and  by  the. London  County  Conndl. 
The  total  area  of  the  two  commons  was  aooat  210 
acres.  On  Tooting  Graveney  Common  there  was  a 
lodge,  of  the  gross  rental  value  of  about  £30, 
necessary  for  the  management  of  the  common  and 
occupied  by  an  inspector  in  the  empbyment  of  the 
London  County  Council,  from  whose  wages  a 
deduction  was  made  ii\  respect  of  the  quarters  pro- 
vided for  him  in  the  lodge.  On  Tooting  Beo  Common 
there  was  a  refreshment-house,  which  was  let  by  the 
London  County  Council  to  a  refreshment  contractor 
at  a  rent  of  £30  a  year,  out  of  which  the  oouncil 
paid  repairs  of  the  estimated  amount  of  £o  a 
year.  The  county  oounoU  let  the  rights  of  gr«ztng 
under  one  entire  contract  over  all  the  oommoDs 
under  their  management  and  control  for  the  sum 
of  £210,  of  which  the  sum  attributable  to  Tooting 
B^'C  and  Tooting  Graveney  Commons  was  from  £2J 
to  £30.  The  county  council  received  from  the  owners 
and  occupiers  of  houses  abatting  on  the  said  commona 
small  annual  payments,  amounting  in  all  to 
£5  19s.  6d.,  in  respect  of  licences  to  have  gateways 
opening  on  the  said  commons.  The  expenses  incurred 
by  the  county  council  in  the  yesr  1898  to  1899  iu 
respect  of  the  management  and  regulation  of  th«  two 
commons  amounted  to  £1,190  19d.,  while  the  t)tal 
receipts  (excluding  the  aforesaid  sum  of  £5  19 j  61.) 
were  £26  7s.  3i.— viz.,  £18  las.  from  the  refresh- 
ment-house and  £7  128.  3d.  in  respect  of  grazing 
rights.  In  the  year  1899  to  1900  the  expenses 
amounted  to  £1,5 18  lU.  9 J.  and  the  receipts  to 
£55  158.  3d. — viz.,  £24  9s.  from  the  refreshment 
house  and  £31  6i.  3d.  in  respect  of  grazing  rights. 

Tae  London  County  Couocil  contended  that  they 
were  not  the  owners  of  Tooting  Bee  Common  within 
the  meaning  of  the  definition  of  tbe  word  **  owner  "in 
section  250  of  the  Metropolis  Manag^'ment  Act, 
1855 ;  th«t  the  said  common  w«8  nc.  capable  of  being 
let  at  a  rack-rent  in  consequence  of  the  provisions  of 
the  above-mentioned  Acts ;  and  that  they,  the  L  mdon 
County  Council,  did  not  and  could  not  receive  a  ra  Je- 
rent  for  the  said  common. 

By  section  250  of  the  Metropolis  Management 
Act,  1855,  the  word  **  owner  "  shall  mean  *'  the  person 
for  the  time  being  receiving  the  rack-rent  of  the  lands 
or  premises  in  connection  with  which  the  said  word 
is  used,  whether  on  his  own  account  or  as  agent  or 
trustee  for  aoy  other  person,  or  who  would  receive 
the  same  if  such  lands  or  premises  were  let  at  a  rack- 
rent." 

The  magistrate  made  an  order  against  the  London 
County  Council  for  payment  of  the  sum  claimed,  but 
stated  tbis  special  case  for  the  opinion  of  the  court 

On  the  hearing  of  the  speoial  case  the  Divisional 
Court  affirmed  the  decision  of  the  magistrate  on  the 
authority  of  Vestry  of  Fulham  v.  Minter,  49  W.  B. 
415.  [1901]  1  K.  B.  501. 

The  London  County  Council  appealed. 

Avoryt  -2^.(7.,  and  Eyde,  for  the  appellants. 

Mattinsotif  K»C;  and  /.  C.  Earle,  for  the  respon- 
dents. 

Cur,  adv,  vulL 

March  31.— Yauqhan  Williams,  L.J.,  read  the 
following  judgment :  It  was  decided  in  Lambetk  Ooer^ 
seera  v.  Loridon  County  Council^  46  W,  R.  79, 
[1897]  A.  C.  625,  following  ffare  v.  Overseen  of 
Putney,  29  W.  B.  721,  7  Q.  B.  D.  223,  that  the  public 
is  not  a  rateable  occupier.  Tae  question  in  thu  case 
is  whether  the  public  is  or  can  be,  within  the  mean- 
ing of  the  definition  of  the  word  *'  owner  "  in  section 
250  of  the  Metropolis  Maoagement  Act,  1855, 
extended  to  land  by  section  77  of  the  Act  of  1862, 
owner  of  land  used  by  virtue  of  statutory  provisions 
exclusively  as  a  public  recreation  ground.    Now,  in 
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my  judgment,  this  qaestion  cannot  be  disposed  of  on 
the  authority  of  the  rating  cases  which  I  have  just 
cited.  From  an  abstract  point  of  view  it  is  obvious 
that  the  question  whether  property  dedicated  to  the 
public  ought  to  contribute  to  poor  rata  is  a  very 
different  question  from  the  question  whether  such 
property  ought  to  contribute  to  a  road  which  is  a 
convenience  to  the  property.  Moreover,  it  seems  to 
me  that  the  present  cmc  must  necessarily  be  decided 
by  ascertaining  what  is  the  true  construction  of  the 
interpretation  contained  in  section  250  of  the  Act  of 
-1855.  The  terms  of  that  section  are:  «< Owner' 
shall  mean  the  person  for  the  time  being  receiving 
the  rack-rent  of  lands  or  premises  in  connection  with 
which  the  said  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person, 
or  who  would  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rack-rent."  It  seems  plain 
that  land  may  be  so  dedicated  to  public  purposes 
that  it  cannot  be  let  at  a  rack-rent  at  all,  and  in  such 
case  it  seems  to  me  to  follow,  from  the  decision  of  the 
Bxchequer  Chamber  in  Plurmtead  Board  of  Works 
V.  British  Land  Co.,  23  W.  B.  634,  L.  R.  10 
Q.  B.  203,  that  the  persons  in  whom  the  legal  title 
to  such  land  was  vested  would  net  be  owners  within 
the  meaning  of  section  250.  The  principle  ia  thus  stated 
by  Lord  Watson  in  Great  Eastern  Railway  Co,  v. 
Hackney  District  Board  of  Works.  31  W.  K,  789,  8 
App.  Cfas.  687  :  ''The  authorities  cited  in  the  c>  urfe 
of  the  argument  appear  to  me  to  establish  this  pro- 
position— that  the  person  vested  with  the  property  of 
heritable  subjects  which  have  been  placed  extra  com- 
mercium,  or  are  subject  in  perpetuiiy  to  the  burden  of 
a  public  right  which  deprives  him  of  their  beneficial 
use,  is  not  an  owner  of  land  within  the  meaning  of 
section  77  cf  the  Act  of  1862."  And  by  Bowen,  L.J., 
in  Wright  v.  Ingle,  34  W.  B.  220,  16  Q.  B.  D.  379,  the 
same  principle  is  thus  stated :  **  Whether  in  the  case 
of  premises  which  wejre  prevented  by  an  Apt  of 
Parliament  from  being  let  at  a  rack-rent  there  ever 
oould  be  an  owner  within  the  meaning  of  section  250, 
I  retf  much  doubt.  I  am  inclioed  to  think  that,  if 
this  incapacity  to  be  let  were  stamped  on  the  premises, 
they  never  oould  have  an  owner  withiti  the  meaning 
of  section  250." 

Applying  the  principle  thus  stated  to  the  present 
caie,  we  have  to  determine  whether  the  county 
ooundl  oould  let  these  commons  or  any  part  of  them 
at  a  rack-rent ;  and  in  considering  this  question  I  do 
not  think  Ihat  it  is  of  any  importance  that  it  is  a  part 
only  of  the  land  which  is  so  let  or  could  be  so  let ;  nor 
do  I  think  it  of  any  importance  that  the  pay- 
ment received  or  which  could  be  received  is  taken  in  a 
form  in  which  rack-rent  is  not  ordinarily  taken,  such, 
for  instsnce,  as  by  way  of  reduction  of  wages,  or 
payment  for  the  temporary  right  to  t%ke  the  herbage, 
or  payment  for  the  right  to  temporarily  occupy  a  band- 
stand or  a  refreshment  stall.  The  form  is  immaterial 
if  that  whioh  is  taken  is  the  equivalent  of  rack-recit : 
Vestry  of  St,  OHes,  Camberwell  v.  London  Cemetery  Go,, 
42  W.  B.  446,  [1894]  1  Q.  B.  699.  Again  I  do  not 
think  that  the  fact  that  the  statutory  conditions  under 
whioh  the  land  is  held  prevent  so  high  a  rent  from 
being  obtained  as  might  have  been  obtained  but  for 
the  limitations  of  user  imposed  by  those  conditions, 
negatives  the  rent  received  oeing  a  rack-rent  within  the 
meaning  of  the  definition.  What  we  have  to  determine 
is  whether  or  not  the  dedication  of  the  land  to  public 
purposes  so  that  the  use  of  it  for  any  purpose  must 
be  a  use  subordinate  to  the  public  purposes  to  which 
— to  use  the  words  of  Lord  Fitzgerald  in  Oreat 
Eastern  Railvjay  Co,  v.  Hackney  Board  of  Works — the 
park  or  recreation  ground  is  ia  its  whole  devoted, 
excludes  those  in  whom  the  land  is  legally  vested 
from  the  category  of  owners  within  the  meaning  of 


section  250  of  the  Metropolis  Management  Act,  1B55. 
Toe  fact  that  the  legul  owners  have  no  beneficial 
ownership,  but  are  merely  trustees,  does  not  by  the 
very  terms  of  the  section  exclude  them  from  the 
category  of  owners.  Does  the  fact  that  they  are 
trustees  for  the  public  exclude  them  P  I  have  come 
to  the  conclusion  that  it  does. 

Apart  from  some  such  overriding  limitation  of  the 
words  of  section  250  as  is  indicated  by  Lords  Watson 
and  Fitzgerald  in  Great  Eastern  Railway  Co.  v.  Hackney 
Board  of  Works,  I  should  have  come  to  the  same 
conclusion  myself  as  that  arrived  at  in  Vestry  of 
Fulham  v.  Minter  by  Bruce  and  PhiUimore,  JJ.,  and 
Mr.  Bose,  the  magistrate.  In  my  opinion  the  London 
County  Council  are  the  owners  of  land  bounding  or 
abutting  on  the  street.  They  are  trustees  for  the 
public,  and  would  receive  the  rack-rent  of  the  land 
as  I  think  it  lawfully  might  be  without  interfering 
with  the  purposes  to  which  the  land  is  devoted  by 
statute.  This  in  effect  is  the  same  conclusion  as  that 
arrived  at  by  Mr.  Bose  in  Vestry  of  Ftdhamv,  Minter  ; 
but  I  think  that  the  receipt  of  such  rack-rent  would 
be  subordinate  to  the  public  purposes  to  whioh  these 
parks  or  recreation  grounds  are  wholly  devoted* 
This  is  not  a  case  where  the  rents  received  show  a 
surplus  after  providing  for  the  expenses  of  the 
execution  of  the  statutory  purposes.  I  think  that 
such  dedication  to  the  public  places  the  landex^m 
commercium,  and  that  the  burden  of  the  public  ri^ht 
deprives  those  in  whom  the  legal  estate  and  possession 
is  vested  of  the  beneficial  ownership  or  occupation 
of  sudi  land.  In  this  case  the  Divisional  Court  only 
followed  the  decision  in  Vestry  of  Fulham  v.  Minter, 
which  bound  them.  It  does  not  bind  us,  and,  as  we 
think  it  was  wrongly  decided,  we  must  reverse  the 
decision  of  the  Divisional  Court. 

Stiblinq,  L  J.,  read  the  following  judgment :  The 
question  in  this  special  case  is  whether  the  London 
County  Council  are  the  owners  of  Tooting  Bee 
Common  within  the  meaning  of  section  250  of  the 
Metropolis  Management  Act,  1855,  so  as  to  be  liable' 
to  contribute  to  the  cost  of  a  new  street  on  which 
part  of  the  common  abuts.  The  section  referred  to 
provides  that  the  word  "owner"  in  the  Act  shall 
(with  exceptions  unnecessary  to  be  mentioned) 
•<  mean  the  person  for  the  time  being  receiving  the 
rack-rent  of  the  lands  or  premises  in  connection 
with  which  the  word  is  used,  whether  on  his  own 
account  or  as  agent  or  trustee  for  any  other  person, 
or  who  would  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rack-rent."  Tbe  Divisional 
Court  has  in  the  circumstances  held,  on  the 
authority  of  a  previous  decision  of  the  same  court 
( Vestry  of  Fulham  v.  Minter),  that  the  London  County 
Council  are  the  owners  of  the  common  in  question 
within  the  meaning  of  the  section  in  question,  and 
from  this  decision  the  council  have  appealed. 

The  meaning  of  the  definition  of  owner  in  section 
250  of  the  Metropolis  Management  Act  of  1855,  and 
of  the  similar  definition  in  the  Public  Health  Act  of 
1875,  has  been  repeatedly  considered  by  the  courts. 
In  Hornsey  District  Council  v.  Smith,  45  W.  B.  581, 
[1897]  1  Ch.  843,  A.  L.  Smith,  L.J.,  delivering  the 
judgment  of  the  Court  of  Appeal,  after  stating  in 
some  detail  the  two  cases  of  Plumstead  Board  of 
Works  V.  British  Land  Co.,  in  the  Exchequer 
Chamber,  and  Great  Eastern  Railway  Co  v.  Hackney 
District  Board  of  Works,  says :  "  These  two  oases, 
in  our  judgment,  show  that,  if  land  be  by  statute 
for  ever  incapable  of  yielding  a  rack-rent,  the  owner 
thereof  is  not  'owner'  within  the  meaning  of  the 
Acts.''     I  respectfully  asree  with  this  conclusion. 

The  question  then  r^uces  itself  to  this,  whether 
the  land  is  by  statute  for  ever  incapable  of  yielding  a 
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raok-ient.  la  FlurMiead  Board  of  Works  v.  British 
Lcmd  Co.  the  laods  in  qaestion  were  roadt  dedicated 
to  the  public.  la  Oreat  Eastern  Railway  Co,  v.  Hackney 
District  Board  of  Works  the  **  lands  "  ooDsisted  of  the 
parapets  of  a  bridge  erected  over  a  catting  ia  whicti 
the  Great  Eastern  Baiivaynms.  It  was  suggested 
that  the  walls  of  the  parapets  might  be  torned  tD 
profitable  nse  by  the  company  by  letting  the  surfaoes 
for  posting  advertisements.  On  this  Lord  Watson 
observed :  **  The  soggestion  is  ingenious,  and  may  or 
may  not  have  some  possible  foundation  in  fact,  but  it 
fails  to  satisfy  me  that  the  Legislature  in  framing  the 
Metropolis  Management  Acts  intended  to  deal  with 
the  surface  of  a  mere  roadside  fence  as  '  land '  which 
might  be  let  at  a  rack-rent."  With  this  Lord  Black- 
ban  expressed  his  concurrence.  Lord  FitzGerald 
says :  '*  The  bridge  is  by  the  statute  dedicated  to 
public  uie,  and  its  fence  walls  are  provided  for  public 
protection ;  and  if  the  ownership  and  control  of  the 
walls  is  in  the  company,  it  is  so  for  public  purposes 
and  subject  to  the  obbgation  of  perpetual  mainten- 
ance, unless  and  until  some  other  good  and  sufficient 
fences  shall  be  provided  by  the  company  in  their 
stead  for  the  puUic  protection.  The  company  conld 
not  let  the  walls  at  a  rack-rent,  and  if  they  might 
use  them  for  any  purpose  it  must  be  a  use  subordinate 
to  the  public  purposes  to  which  the  biidge  as  a  struc- 
ture is  in  its  whole  devoted."  These  passages  seem 
to  me  to  establiah  that,  although  land  dedicated  to 
public  purposes  may  be,  or  be  capable  of  being,  used 
for  some  purpose  of  profit,  it  does  not  follow  that  it 
iB»  or  can  be,  let  at  a  rack-rent. 

NoWy  Tooting  Bee  Common  is  by  the  scheme  and 
statute  of  1873  dedicated  to  the  public  as  a  ''  common 
or  recreation  ground."  Tne  extent  of  the  rights  of 
the  public  is  shown  by  this,  that  it  was  considered 
necessary  to  insert  express  provisions  authorizing  the 
Metropolitan  Board  of  Works  to  fence  off  for  short 
periods  such  portions  of  the  turf  and  grass  as  might 
require  rest,  and  also  to  put  up  on  a  defined  portion 
a  post  and  chaia  fence  for  the  protection  of  the 
common  against  the  straying  of  cattle.  These 
rights  of  the  public  appear  to  me  to  be  such  as 
to  render  the  common  as  a  whole  incapable  of  being 
let  at  a  rack-rent.  It  is  stated  in  the  special  case 
that  the  oommon  is  let  for  grazing  purposes;  but 
I  take  this  to  mean  that  licences  have  been 
granted  to  feed  sheep  and  cattle  thereon  subject 
to  and  consistently  with  the  rights  of  the  public; 
and  any  payments  made  in  consideration  of  such 
licences  appear  to  me  to  be  similar  in  their  nature 
to  the  profits  which  were  suggested  in  Oreat  Eastern 
Railway  Co,  v.  Hackney  District  Board  of  Works  as 
possible  to  be  earned  by  the  letting  of  the  pirapet 
walls  for  advertisements.  At  all  events,  thu  letiiog 
for  grazing  purposes  mentioned  in  the  case  does  not, 
in  my  judgment,  constitute  a  letting  at  a  rack-rent. 
Still  less  can  this  be  said  of  the  arrangements  under 
which  some  small  sums  amounting  to  £5  19d.  6d.  are 
paid  in  respect  of  licences  granted  to  adjoining  owners 
to  have  gateways  opening  on  the  oommoDs  with  the 
view  of  preventing  private  rights  being  acquired  by 
them.  There  are,  however,  two  buildings  to  be  con- 
sideced — viz.,  the  refreshment  room  built  on  Tooting 
Bee  Common  and  the  inspector's  lodge  built  on  Tootiag 
Graveney  Oommon.  Of  these  the  former  is  the  more 
important,  first,  because  it  is  situate  on  Tooting  Bee 
Oommon,  and,  secondly,  because  it  is  let  to  a  con- 
tractor at  an  annual  rent  of  £30.  Now,  if  this  build- 
ing abutted  on  the  new  street,  I  should,  as  at  present 
advised^  feel  some  difficulty  in  holding  that  the 
London  County  Council  were  not  liable  to  contribute 
in  respect  of  it  Li  fact,  however,  it  is  situate  at  a 
considerable  distance  from  the  new  street  and  on  a 
different  part  of  the  oommon.    In  tiie  present  case  the 


London  County  C  junoil  are  sought  to  ba  made  liable, 
not  in  respect  of  this  building  as  the  ovmers  of  a 
house  under  section  105  of  the  Metropolis  Manage- 
ment Act  of  1855/but  in  respect  of  a  portion  of  ttie 
common  free  from  any  boildiog  and  as  owners  of  land 
bounding  or  abutting  on  a  new  street  under  section 
77  of  the  Act  of  1862.  Tne  existence  of  the  boildiog 
can  only  be,  and  (I  assume)  is,  justified  as  beiog 
'*  necessary  for  the  maintenance  or  management  of 
the  conunon  or  recreation  ground."  If  it  be  trae,  as 
I  think,  that  the  portion  of  the  oommon  whidh  abuts 
on  the  new  street  is  incapable  of  b^iag  let  at  a  r^k- 
ren(,  I  do  not  see  that  the  case  is  altered  becaase  the 
London  Cjunty  Council  have  f  jr  the  purpose  just 
mentioned  seen  fit  to  erect  on  another  part  of  the 
common  a  buUding  which  is  capable  of  beiag  so  let 
Fv^r  the  like  reason,  the  existence  of  the  lodge  on 
Tooting  Graveney  Common  dotfS  not  appear  to  me  to 
create  a  liability  on  the  part  of  the  London  County 
Council.  On  the  whole,  I  arrive  at  the  conolnsion 
that  the  appeal  ought  to  be  allowed. 

Mathbw,  L.J.,  read  the  following  judgment:  I 
cannot  agree  with  the  Divisional  Court  in  the  inter- 
pretation put  in  the  case  of  Vestry  of  Ftdkam  v. 
Minter  upon  section  250  of  the  Metropolis  Bfanage- 
ment  Act,  1855.  I  do  not  think  that  the  oouoty 
coimcil  were  owners  of  the  laud  in  question,  nor  were 
the  moneys  received  by  them  a  rack-rent  within  the 
meaning  of  the  section.  The  county  couuoil  had  the 
legal  estate  in  the  land,  which  was  vested  in  them  for 
the  perpetual  use  thereof  by  the  public  for  exerdse 
and  recreation,  and  the  erection  thereon  of  such 
buildings  and  appliances  as  they  might  think  re- 
quisite for  those  and  the  like  purposes.  They  were 
in  fact  for  those  ends  the  custodians  and  managers  of 
the  property.  The  premises  oould  not  be  let  at  a 
ratjk-rent  and  could  not  be  profitably  occupied  by 
the  county  council.  Their  tenure  meant,  as  is  shovn 
by  the  figures  stated  in  the  case,  not  income,  but 
expenditure.  Section  250,  it  seems  to  me,  was  in- 
tended to  describe  persons  who  had  or  who  repre- 
sented proprietary  rights  in  premises  abutting  upon  a 
street.  The  cha^e  for  the  improvements  in  question 
might  properly  be  imposed  upon  such '  parsons, 
because  the  value  of  their  interests  was  likely  to  be 
enhanced  by  the  outlay.  I  do  not  think  that  the 
definition  was  intended  to  include  imaginary  or 
hypothetical  owners.  So  far  as  the  county  council 
was  concerned  the  laftd  by  Act  of  Parliament  was 
rendered  sterile  and  deprived  of  any  commercial 
value.  I  am  also  unable  to  concur  in  the  view  that 
the  moneys  paid  to  the  county  ooundl  ought  to  be 
regarded  as  the  best  rent  which  could  be  obtained 
and  therefore  amounted  to  a  rack-rent.  The  small 
sums  received  from  the  structures  and  appliances 
which  the  county  council  were  eoapowered  to  provide 
bore  no  relation  to  the  intrinsic  value  of  the  land. 
They  have  the  chardcter  of  the  laud  upon  which  they 
stand.  They  are,  like  the  land,  devoted  to  the  pubhc 
purposes  intended  to  be  served.  With  respect  to  the 
receipts  fur  herbage  it  was  necessary  that  the  grass 
should  be  kept  down,  and  this  purpose  was  served  by 
letting  it  to  be  grazed  by  sheep.  This  was  probably 
a  more  economical  process  than  mowing  the  grass 
from  time  to  time  and  casting  it  awiy.  I  think  the 
appeal  must  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  appellants,  W.  A.  Blaxland. 

Solicitors  for  the  reipondenti,  W.  IF.  Young  cf-  Son, 
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Lawgrish  v.  Watts. 


CouBT  OF  Appeal. 


From  K.  B.  Div.  \ 

(Vaaghftn  Williams,  Stirlinflr,  and  (  March  26. 

Mathew,  L. JJ.)  j 

LAWQEifiH  V,  Watts,  (a.) 
Limitatums,   Statute  of—Acknowledgment^Promise  to 
pay--Promis€  to   pay  $um  found  due  on  accounts 
taken— 21  Jac.  1,  c.  16. 

The  defendant,  whose  debt  of  £100  to  the  plaintiff,  his 
unde,  was  barred  by  the  Statute  of  Limitations,  wrote  to 
the  plaintiff* 8  wife  within  six  years  before  action  a  letter 
in  which  he  said  that  Tie  was  sorry  at  not  having  been 
able  to  pay  it  off  long  ago,  that  he  was  unable  to  satisfy 
himself  as  to  the  exact  amount  owing,  but  that  he  had 
same  note  of  what  he  had  paid  back,  and  asking  for  par- 
ticulars, adding  that  he  would  do  his  best  to  pay  back 
what  he  owed.  The  plaintiff* s  wife  having  replied  that 
the  plaintiff  denied  that  anything  had  been  paid  off,  the 
defendant  wrote  to  her  as  follows :  '*  I  must  say  your 
letter  was  a  great  surprise  to  me,  I  was  well  aware  that 
I  did  give  uncle  a  note  for  £100  originally,  but  subse- 
quently I  gave  him  a  cheque  for  £40,  because  I  kept  the 
stub  of  the  cheque,  and  I  am  almost  positive  I  also  gave 
him  another  cheque  for  £20,  reducing  the  amount  at  the 
time  I  left  home  to  £40.  How  it  is  unde  did  not  credit 
me  with  it,  I  cannot  think;  but  if  he  hunts  up  his  old 
bank  books  he  will  be  able  to  trace  up  the  amounts,  and  I 
feel  sure  he  will  be  satisfied  that  lam  correcL  Anyway 
I  hope  so.  Just  at  present  I  cannot  lay  my  hand  upon 
my  bank  book  of  that  date,  or  would  be  more  positive  on 
the  subject*  At  preserU  I  have  no  money  on  hand,  having 
bought  some  houses  out  of  the  portion  I  got,  but  as  soon 
as  there  is  another  division  I  will  send  unde  some.  In 
the  meantime  I  hope  you  will  hunt  up  the  required  in  for- 
motion:*  Since  that  letter  "  another  division  "  (i.e„  of 
property  under  a  will)  had  taken  place.  In  an  action  to 
recover  the  £100  and  interest,  the  judge  found  that  no 
part  of  the  £100  had  been  repaid. 

Held,  that  the  letter,  though  not  an  acknowledgment  of 
the  debt  of  £100,  contained  a  promise  to  pay  the  amount 
which  might  be  found  due  from  the  defendant  upon  the 
accounts  being  taken,  and  that  therefore  the  Statute  of 
Limitations  was  no  bar  to  the  adion. 

Appeal  from  the  judgment  of  Bnioe,  J. 

The  action  wat  brought  to  recover  £201  158.  lOd. 
for  prindpal  and  interest  on  a  promissoiy  note  for 
£100,  made  by  the  dtfendant  and  dated  the  9th  of 
December,  1881,  and  payable-wifch  interest  at  £5  per 
ocDt.  per  annum  to  the  plaintiff  on  demsnd. 

The  defendant  did  not  deny  the  making  of  the  note 
or  that  the  plaintiff  had  lent  him  £100  on  the  date 
nuned,  bat  alleged  that  he  had  repaid  a  portion  of 
it,  and  also  set  up  the  Statute  of  Limitations  (21  Jac. 
1,  c.  16).  The  main  question  wai  whether  certain 
letters  written  by  the  defendai^t  to  the  plaintiff's  wife 
in  1901  contained  an  admission  of  the  debt  and  promise 
to  pay  sufficient  to  take  the  case  out  of  the  statute. 

On  the  27th  of  June,  1901,  the  defendant  wrote  to 
the  plaintiff's  wife :  «  Dear  Aunt  Bessie,— On  heariog 
from  Maud  this  morning  I  was  sorry  to  find  that 
uncle  bad  thoug^ht  it  necessary  to  get  Mary  to  remind 
me  of  the  promise  I  made  when  I  saw  hmi  last.  I 
fully  intended  to  attend  to  it  at  once ;  but  ever  since 
then  I  have  had  such  a  constant  drain  upon  my  small 
means  in  consequence  of  my  wife's  terrible  illoess 
that  I  had  put  it  off,  thinking  that  there  would 
soon  be  another  division,  and  I  should  be  placed 
in  a  better  position  to  meet  my  obligation  to 
unde.  I^  am  very  sorry  I  have  never  been 
in  a  position  to  have  paid  it  off  years  ago.  My 
papers    have    got    considerably   mixed   up,    and  I 

(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrisier-at- 
Law. 


cannot  satisfy  myself  quite  as  to  the  exact  amount  I 
was  owing  uncle  when  I  left  home  the  first  time.    I 
have  some  note  of  what  I  paid  back ;  but  to  clear  up 
the  subject  I  shall  be  pleaied  if  you  can  furnish  me 
with  particulars  to  check  them  with  mine,  and  I  will 
do  my  best  to  pay  back  what  I  owe.    I  am  writing 
this  to  you,  as  I  expect  uncle  has  very  little  to  do  with 
busin€ss  affairs  now.    .    .    .*'    The  plaintiff's   wife 
replied  that  the  plaintiff  denied  that  any  of  the  money 
had  b«en  repaid.    To  this  the  defendant  answered,  on 
the  10th  of  July,  1901,  as  follows  :  <<Ddar  Aunt,— I 
must  say  your  letter  was  a  great  surprise  to  me.    I 
was  well  aware  that  I  did  give  unde  a  note  for  £100 
originally,  but  subsequently  I  gave  him  a  cheque  for 
£40,  because  I  kept  tbe  stub  of  the  cheque,  and  I  am 
almost  positive  I  also  gave  him  another  cheque  for 
£20,  redaomg  the  amount  at  the  time  I  left  home  to 
£40.    How  it  is  unde  did  not  credit  me  with  it,  I 
cannot  think;  but  if  he  hunts  up  his  old  bank-books 
he  will  be  able  to  trace  up  the  amounts,  and  I  fed 
sure  he  will  be  satisfied  that  I  am  correct.    Anyway 
I  hope  so.    Juet  at  present  I  cannot  lay  my  hand 
upon  my.bfuik  book  of  that  date,  or  would  be  more 
positive  on  the  subject.    At  present  I  have  no  money 
on  hand,  having  bought  some   houses  out  of  the 
portion    I    got,   but   as   soon  as   there  is  another 
division    I   will   send  uncle  some.    In   the   mean- 
time    I    hope    you    will    be    able    to    hunt    up 
the      required       information.*'       The      plaintiff's 
wife     having     agnin    written    that    the     plaintiff 
denied  having  received  payment  of  any  part  of  the 
sum,  the  defendant,  on  the  29th  of  October,   1901, 
wrote  to  the  plaintiff  a  letter,  of  which  the  following 
were  the  material  parts:   "I  expect  to   be  down 
shortly,  and  will  call  to  see  vou  about  tiie  note. 
If  by  any  means   I   am  not  down   before  loDg,  I 
will  take  other  means  of  fixing  up  the  matter.     I 
cannot  understand  how  it  is  you  have  no  record  of 
the  amount  I  paid  you.    I  am  sorry  to  say  that 
some  of  my  papers  have  got  mislaid  or  lost,  which 
makes  it  very  awkward,  but  I  may  be  able  to  get 
some  information  at  the  bank  at  Farnham,  as  1 
drew  a  cheque  for  the  amount  paid.    Anyway  I 
hope  to  make  you  a  satisfactory  settlement."    On 
the  23rd  of  November,  1901,  the  defendant  wrote: 
"  Dear  Aunt,~In  reply  to  your  last  letter  I  beg  to 
say  that  I  do  not  expect  to  be  down  for  some 
time,  so  to  save  any  trouble  in  the  matter  I  have 
placed  it  in  my  solidtor*s  hands  for  adjustment. 
You  will  hear  from  him  in   the  course  of  a  few 
P')sts."    It  was  admitted  that  since  the  letter  of  the 
10th   of   July,    1901,    there    had     been    ''another 
division'* — i.e.,  a  division  of  property  under  the  will 
of  the  defendant's  father. 

Bruce,  J.,  was  of  opinion  that  there  was  no 
evidence  of  repayment  of  any  part  of  the  £100 ; 
and  he  hdd  that,  though  the  letters  did  not  contain 
an  acknowledgment  of  the  debt,  the  letter  of  the 
10th  of  July  contained  a  clear  conditional  promise  to 
pay  upon  ''another  division"  taking  place,  and 
tha^,  Uie  division  of  money  haviog  taken  place,  the 
promise  to  pay  was  suffident  to  take  the  whole 
debt  out  of  the  statute.  He  accordingly  gave 
judgment  for  the  plaintiff  for  the  amount  claimed. 


jsea,  for  the  defendant.— There  wai  no  uncon- 
ditional acknowledgment  of  the  debt  from  which  a 
promise  to  pay  can  be  implied,  nor  was  there  any 
express  promise  to  pay.  SMondly,  there  was  at  most 
an  admowledgment  that  £40  was  due.  An  acknow- 
ledgment that  part  of  a  debt  is  due  cannot  revive  the 
whole  original  debt.  Sach  an  acknowledgment  can 
at  the  most  only  support  a  promise  to  pay  the  part 
admitted  to  be  due.  Prance  v.  Sympson,  Kay  678, 
3  W.  B.  Oh.  Dig.  42,  only  deddes  tiiat  an  aoknow- 
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ledgment  that  an  aooonnt  is  pending  and  a  promise 
to  pay  the  amount  found  due  on  taking  the  account 
takes  the  case  out  of  the  statute.  That  is  not  the  case 
here. 

He  also  referred  to  banner  v.  Smart,  6  B.  &  0. 
603;  Dahhs  v.  Humphri^^,  10  Bing.  446;  Buckmaster 
V.  Buasell,  9  W.  E.  749,  10  C.  B.  N.  S.  745 ;  Mowbray 
V.  AppUly,  80  L.  T.  Eep.  805,  47  W.  E.  Dig.  103. 

H,  Holman  Oregory,  for  the  plaintiff. — ^The  true 
construction  of  the  letters  is  that  the  defendant 
promised  to  pay  the  amount  which  should  be  found 
due  upon  inquiry.  That  amount  has  now  been  found 
to  be  £100  and  interest.  Sheet  v.  Lindsay,  25  W.  E. 
322,  2  Bx.  D.  314  ;  Sidwell  v.  Mason,  5  W.  E.  729,  2 
n.  &  N.  306;  and  Prance  v.  Sympson,  all  showed 
that  such  a  promise  would  take  the  ca*e  out  of  the 
statute. 

Moyses  replied. 

YAiraHAN   Williams,  L.J.— Questions   upon  the 
Statute  of  Limitations  are  nearly  always  troublesome 
to  deal  with.  Where  the  time  specified  by  the  Statute 
of  Limitations  has  run,  the  Legislatuie  has  said  that, 
unless  there  has  been  either  an  acknowledgment  of 
the  debt  from  which  the  law  will  imply  a  promise  to 
pay,  or  an  express  promise  to  pay,  the  action  is 
barred.    Full  effect  must  be  given  to  the  law  upon 
the  subject.    Taking  that  view,  in  my  opinion  the 
dediion  in  Buckmaster  v.  BusseU  was  perfectly  risht. 
Thai  case  decided  two  points.    It  was  decided,  ust, 
that  there  was  no  sufficient  acknowledgment  of  the 
debt ;  and,  secondly,  that  if  there  was  a  fresh  con- 
ditional promise  to  pay,  the  plaintiff  could  onlv  sue 
upon  the  fresh  promise  if  the  condition  was  fulfilled, 
and,  in  that  event,  he  could  not  sue  upon  the  fresh 
promise  for  an^hhig  beyond  that  which  was  stated 
in  the  promise  itself.    In  that  case  the  letter  relied 
upon   as  an  acknowledgment  of   the  debt  was  as 
follows :  "  (Gentlemen, — I  have  received  a  letter  from 
Messrs.  Peard  &  Langdon,  solicitors,  of  Barnstaple, 
reauesting  me  to  pay  you  an  account  of  £40  9s.  6d. 
I  have  no  wish  to  have  anything  to  do  with  the 
lawyers ;  much  less  do  I  wish  to  deny  a  just  debt.    I 
cannot,  however,  get   rid  of   the  notion  that  my 
account  with  you  was  settled  when  I  left  the  army  in 
1851.    But,  as  you  declare  it  was  not  settled,  I  sm 
willing  to  pay  you  £10  per  annum  until  it  is  liquidated. 
Should  this  proposal  meet  with  your  approbation,  we 
can  make  arrangements  accordingly."   The  court  held 
that,  as  the  speSal  proposal  was  not  accepted  by  the 
creditors,  it  could  not  be  sued  upon ;  and  that,  apart 
torn  that,  there  was  no  sufficient  acknowledgment  of 
the  debt  ^m  which  a  promise  to  pay  could  be  fairly 
inferred.    When  one  looks  at  that  part  of  the  c'>rre- 
spondence  in  the  present  c^se  in  which  it  is  said  that 
an  acknowledgment  of  the  original  debt  is  contained,  I 
entirely  agree  with   Bruce,  J.,  that  the  limguage 
can  not  be  conitrued,  without  unduly  straining  it,  as 
an  acknowledgment  of   the    original    debt.     It  is 
impossible  to  read  the  letters  of  the  27th  of  June  or 
the  10th  of  July  as  containing  an  acknowledgment  of 
indebtedness  for  £100.    By  the  letter  of  the  10th  of 
July  the  defendant  admitted  £40  was  due.    I  cannot 
read  the  letter  as  admitting  £100  to  be  due.    In  these 
circumstances  I  agree  with  Bruce,  J.,  that  there  is  no 
acknowledgment  of  such  a  nature  as  to  raise   an 
implied  promise  to  pay  the  original  debt  of  £iOO. 
The  learned  juds^e,  however,  went  on  to  deal  with  the 
case  upon  another    view—- namely,  that   the  letters 
contained  an  invitation  to  take  an  account,  coupled 
with  a  promise  to  pay  the  amount  found  due.    The 
letters  may  mean  that  if  an  account  is  taken  and  it  is 
asonrtalned  hew  mnch  the  defendant  has  to  pay,  the 
defendant  will  pay  it.    The  case  seems  to  me  to  be  on 
the  border  line,  and  I  cannot  say  that  Brace,  J.,  has 


not  arrived  to  a  right  conclusion.  There  is  ample 
authority  in  Prance  v.  Sympson,  Sidwell  v.  Moion, 
and  Skeei  v.  Lindsay  that  a  promise  to  pay  the 
balance  of  i^e  original  debt  found  due  upon  the  taking 
the  accounts  between  the  parties  is  sufficient  to  tabs 
the  case  out  of  the  Statute  of  Limitations.  In  sub- 
stance in  those  cases,  speaking  of  the  common  law 
cases  apart  from  the  claim  in  equity  for  an  acoouut, 
it  is  as  if  the  defendant  had  said  that  he  did  not  think 
that  he  owed  more  than  a  certain  sum,  but  that  if  the 
vouchers  were  sent  iu  he  would  pay  what  was  found 
due.  That  is  a  promise  to  pay  subject  to  a  buoness 
operation  being  gone  through.  That  operation  was 
gone  through  in  the  present  case  at  the  trial.  The 
appeal  must,  therefore,  be  dismissed. 

STiBLiNa,  L.  J. — I  am  of  the  same  opinion.  I  agree 
with  Bruce,  J.,  that  there  is  no  unconditional  acknow- 
ledgment of  the  whole  debt  of  £100  from  which  a 
promise  to  pay  it  can  bafmplied.  In  the  letter,  how- 
ever, of  the  10th  of  July  the  defendant  said  thai  "  as 
soon  as  there  is  another  division  I  will  send  uncle  some." 
It  is  admitted  that  another  division  has  taken  place  ; 
and,  therefore,  the  condition  has  been  fulfilled.  What 
is  the  meaning  of  '*  I  will  send  uncle  some  "  ?  We 
start  wit^  the  defendant's  admission  that  he  originally 
owed  the  plaintiff  £100,  and  he  says  in  his  letters  that 
he  gave  him  a  cheque  for  £40,  and  that  he  is  almost 
positive  that  he  also  gave  him  another  oheqne  for 
£20.  So  far,  that  is  an  admission  that  £40  is  due. 
That  is  not  enough.  The  question  is  whether  there  is 
a  promise  to  pay  the  whole  £100.  In  my  opinion, 
the  defendant  meant  by  the  words  "I  will  send 
uncle  some"  that  he  would  send  him  £40;  but  if 
upon  a  proper  investigation  it  was  found  that  he  had 
not  paid  anything  off  the  original  debt  he  would  pay 
the  full  amount.  That  being  so,  the  judgment  of  the 
learned  judge  was  right. 

Mathew,  L.J. — I  am  of  the  same  opinion.  Upon 
reading  the  correspondence,  it  seems  to  me  that  it  is 
impossible  to  come  to  any  other  conclusion  than  that 
the  defendant  promised  that  if  the  accounts  ware 
gone  into  between  him  and  the  plaintiff  he  would  pay 
the  amount  found  due-  The  defendant's  proposal 
was  that  the  accounts  should  be  gone  into  between 
hi«  uuole  and  himself.  The  cases  of  Skeet  v.  Lindsaf, 
Sidwell  V.  Mason,  and  Prance  v.  Sympaon  are 
authorities  in  point.  Buckmaster  v.  Ruesell  is,  in  my 
opinion,  a  very  different  case  from  this.  The 
suggested  acknowledgment  in  that  case  con- 
tained in  the  earlier  part  of  the  defendant's 
letter  was  not  an  acknowledgment  of  the  existence 
of  the  debt.  On  the  contrary,  it  denied  the 
existence  of  the  debt.  There  was  in  that  case  no 
aoknowledgment  and  no  promise  to  pay  the  debt.  It 
is  dear  that  that  case  is  not  an  authority  in  point,  and 
it  is  not  touched  by  our  decision  in  the  present  case. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff.  Church,  Adams,  <jE;  Prior, 
for  C.  <fc  W,  Trimmer,  Alton. 
Solicitors  for  the  defendant,  Kingihury  &  Turner. 


Feb.  19; 
March  20. 


From  Ohan.  Div. 
(OoUins,  M.B.,  and  Bomer  and  | 
OdzeQS-!Ebady,  L.JJ.) 

Bias  V.  Bias,  (a.) 

Trustee  —  Lease  —  Renewal  —  Personal  incapacity  to 
benefit — Partial  interest— Absence  of  unfair  deeding — 
Beibuttable  presumption  of  law, 

(a.)  Reported  by  J.  I.  Stibuvo,  Esq.,  Banister- 
at-Law. 
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T?ie  mere  fact  that  a  peraon  has  only  a  partial  interest 
in  a  lease  does  not  in  itself  disentitle  him  to  take  a 
renewal  of  the  lease  for  his  own  benefit  Any  presump- 
tion of  law  that  the  renewal  is  for  the  benefit  of  all  the 
persons  interested  in  the  original  lease  may  be  rebutted  by 
evidence  that  there  has  been  no  fraud  or  unfair  dealing 
towards  the  other  persons  interested  on  the  part  of  the 
person  obtaining  the  renewal,  provided  that  his  position 
with  regard  to  them  is  neither  clearly  fiduciary  nor  of 
such  a  special  character  that  he  owes  a  duty  towards 
them  by  virtue  thereof;  in  either  of  which  cases  the 
presumption  of  law  of  his  personal  incapacity  to  retain 
the  benefit  is  irrebuttable. 

This  was  an  appeal  from  a  deoiflion  of  BaoUey*  J. 

The  pUintiff«  were  the  children  of  John  Biss,  who 
died  intestate  on  the  23rd  of  September,.  1900. 

The  defendant  is  the  widow  and  administratrix  of 
John  Bisf.  At  the  time  of  his  death  the  deceased 
was  tenant  from  year  to  year  of  a  house  let  to  him 
by  one  Stone.  John  Biss  had  formerly  held  the 
house  for  a  term  of  seven  years  from  Lady  D«y,  1887, 
at  a  rent  of  £80.  .  Stone  had  refused  to  renew  the 
lease,  but  had  allowed  him  to  remain  on  as  tenant 
from  year  to  year  at  a  rent  of  £81  a  year. 

On  the  death  of  John  Biss  ^e  defendsnt  was 
appointed  his  administratrix,  and  a  receiver  had  been 
appointed  by  the  court  in  May,  1901.  intbia  action, 
which  was  instituted  by  the  plaintiff,  J.  B.  Bis«,  t) 
obtain  administration  of  the  intestate's  estate. 

As  Stone's  own  term  was  about  to  expire  on  the 
25th  of  March,  1902,  he,  on  the  23 "d  of  September, 

1901,  gave  notice  to  quit  the  premises  from  the  25  th 
of  March  following. 

John  Biss  had  left  three  children,  the  plaintiff  and 
a  daughter  by  a  former  marriage,  both  of  full  age, 
and  an  infant  daughter  by  the  defendant. 

On  the  death  of  John  Biss  negotiations  had  been 
opened  by  the  widow  for  a  new  term,  according  to 
Stone,  on  her  own  behalf,  but,  as  she  said,  on  beha'f 
of  the  estate.  Stone  refused  in  the  most  absolute 
terms  to  entertain  any  proposition  for  a  renewal 
either  to  her  or  to  anyone  representing  the  t  state,  and 
he  sent  to  the  receiver  a  lett^  of  the  17th  of  March, 

1902,  as  follows :  "  With  regard  to  your  inquiry  as  to 
renewal  of  the  above  premises  I  beg  to  inform  you 
that  I  positively  decline  any  negotiations  for  renewal 
either  to  Mrs.  Biss  or  to  anyone  representing  the 
estate  of  the  late  Mr.  John  Biss.  I  have  akeady 
rejected  Mrs.  Biss's  a]pplication  in  this  connection, 
and  if  I  let  the  premises  again  it  will  be  for  the 
express  purpose  of  offering  it  to  Mr.  J.  B.  Biss,  jun., 
as  a  matter  of  respect  for  him  and  his  late  father,  but 
this,  of  course,  u  entirely  a  matter  between  Mr.  Joho 
E.  Biss,  jun.,  and  myself." 

The  plaintiff,  J.  B.  Biss  (who  was  the  person 
referred  to  in  the  letter  as  John  Biss,  juu.),  had 
himself  called  on  Stone  in  the  previous  February 
on  learning  that  the  reoeiver  had  been  served  with  a 
notice  to  quit,  witii  a  view  to  a  renewal  for  the 
bencdit  of  the  estate,  which  Stone  had  deoUned  to 
make. 

Carrying  out  the  intention  expressed  in  his  letter, 
Stone  obtained  a  renewal  himself  and  offered  the 
premises  to  the  plaintiff  on  a  three  years'  agreement 
at  a  rent  of  £95  a  year,  which  the  plaintiff  accepted. 
It  was  proved  that  the  deceased  had  used  the  premises 
as  a  loaging-house,  and  that  the  business  had  yielded 
a  profit. 

The  defendant  took  out  a  summons  in  the  adminis- 
tration action  to  have  the  plaintiff  declared  a  trustee 
of  the  premises  for  all  parties  interested  in  the  estate. 

BuoUey,  J.,  was  of  opinion  that  there  had  been 
nothing  in  the  plaintiff's  conduct  which  was  unfair  so 
as  to  disentitle  nim  to  the  benefit  of  the  renewal,  but 


he  held,  on  the  authority  of  Ex  parte  Grace,  1  Bos.  &  P. 
376,  that  the  plaintiff  must  be  considered  to  stand  in 
such  a  position  as  to  be  under  a  personal  incapacity  to 
accept  the  renewal  otherwise  than  as  trustee  for  all 
all  persons  interested  in  the  estate. 
The  plaintiff  appealed. 

Astbury,  K.C.,  and  Ashton  Cross j  for  the  appellant. 
— Backley,  J.,  was  of  opinion  that  Ex  parte  GraeSj 
covered  the  present  case.  We  submit  that  the 
oases  are  distinct.  In  that  case  the  administra- 
trix was  jointly  ioterested  in  the  lease  with  an 
infant.  As  she  stood  in  a  fiduciary  relation  to 
the  infant  she  could  not  have  obtained  a  renewal  of 
the  lease  for  her  own  benefit,  and  her  husband,  who 
actually  obtained  the  renewal,  was  in  no  better 
poiitton.  The  doctrine  of  Keech  v.  Sandford^  2  White  & 
Tudor  L.  0. 693,  only  applies  where  a  fiduciary  relation- 
ship exists,  at  any  rate  where  there  is  no  custom 
to  renew.  But  the  plaintiff  at  the  time  when  he  got 
the  lease  was  in  no  way  a  trustee  for  the  other  persons 
interested  in  the  estate.  No  fiduciary  relationship 
exists  between  tenants  in  common  of  real  estate: 
Kennedy  v.  De  Trafford,  45  W.  E.  671,  [1897]  A.  C. 
180. 

They  also  referred  to  Longton  v.  Wilsby,  76  L.  T. 
B<>p.  770,  45  W.  B.  Dig.  165,  and  James  v.  Deant  11 
Yes.  383. 

r.  H.  Carson,  K.C,  and  J.  G.  Wood,  for  the 
respondent. — The  principle  of  Keech  v.  Sandford  has 
been  applied  to  oases  where  there  was  no  covenant 
for  perpetual  renewal  and  no  custom  to  renew,  and 
the  refusal  of  the  landlord  in  the  present  case  to 
renew  is  immaterial.  The  principle  is  that  if  a  person 
possessing  a  partial  interest  in  a  lease  obtaios  a 
renewal  on  his  own  account  he  is  a  trustee  for  all  the 
persons  interested  in  the  old  lease.  Tbe  caie  of 
Palmer  v.  Young,  1  Yem.  276,  is  a  direct  authority  to 
show  that  a  joint  tenant  is  such  a  person.  The 
reason  is  that  where  several  persons  are  interested  in 
a  lease  they  are  deemed  in  equity  to  be  also  interested 
in  any  benefits  which  they  may  be  able  to  obtain 
from  their  position  as  lesseef ,  and  sach  benefits  are 
treated  as  an  accretion  to  the  original  estate.  Con- 
sequently, a  one  of  them  obtains  a  renewal  on  his  own 
behalf,  he  is  not  allowed  to  take  the  beneflt  of  this 
accretion  to  the  original  estate  for  himself,  as  this 
would  be  to  increase  his  interest  at  the  expense  of 
others,  who  would  be  deprived  of  their  iaterett  in  the 
tenant  right  of  renewal  arising  out  of  the  old  lease. 

Tbe  following  cases  were  cited  in  the  course  of  the 
argument :  Fitzgibbon  v.  Scanlan,  1  Dow,  261 ;  Bawe 
V.  Chichester,  Amb.  715 ;  Pickering  v.  V^wles,  1  Bro. 
0.  C.  197;  Hamilton  v.  Denny,  1  Ball.  &  Beat.  199; 
Jacksony.  Welsh,  LI.  &  Q.  temp.  Plunket,  346 ;  Clegg  v. 
Fishwick,  1  Mac.  &  G.  294 ;  Dicconson  v.  Talbot,  19 
W.  B.  138,  L.  B.  6  Ch.  App.  32;  Quinton  v. 
Frith,  Ir.  R.  2  Eq.  396.  17  W.  B.  Ch.  Dig.  54.  99; 
Warner  v.  Jacob,  30  W.  R.  731,  20  Ob.  D.  220; 
RushwortKs  case,  2  Freem.  13;  Bakestraw  v.  Brewer, 
2  P.  Wms.  511;  Holmes  v.  Williams,  [1895]  W.  N. 
116 ;  and  In  re  Lord  BandagKs  WiU,  Beeton  v.  London 
School  Board,  32  W.  B.  714,  26  Oh.  D.  370. 

Astbury,  K.G.,  replied. 

Cur,  adv,  vuU. 

March  19. — OoLLnrs,  M.B. — [His  lordship  stated 
the  facts  and  continued:]  Buckley,  J.,  oonsidered 
himself  bound  by  Ex  parte  Grace,  and  but  for. 
that  case  his  mind,  as  I  understand  his  judgment, 
was  in  favour  of  the  plaintiff.  He  considered  that 
that  case  compelled  him  to  hold  that  the  plaintiff 
stood  in  such  a  position  as  to  be  under  a  personal 
incapacity  to  accept  a  renewal  otherwise  than  as 
truftee  for  all  persons  interested  in  the  estate.    If»  on 
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the  other  hand,  he  was  at  liberty  to  consider  the 
ipeoial  ciroumstances  nnder  whioh  the  renewal  wm 
aileoted,  his  view  was,  and  I  think  it  is  entirely 
borne  oat  by  the  affidavits,  that  there  was  nothing 
in  the  plaintifTs  condnct  which  was  nnfair  or  suoh  as 
to  disentitle  him  to  retain  the  benefit  of  the  r jDewal. 
There  are  no  doubt  many  cases  in  whijh  the  pre- 
sumption of  personal  incapacity  to  retain  the  benefit 
is  one  of  law  and  cannot  be  rebutted.    The  simplest 
instance  is  that  of  a  trustee,  as  in  Keech  v.  Sand/trd, 
but  the  principle  has  been  extended  to  cover  other 
persons  who  are  not  primarily  trustees  at  all — for 
instaaoe,  tenants  for  life.    The  foundation  of  the  pre- 
sumption in  their  case  is  that  they  can  take  only 
what  the  will  or  settlement  under  which  they  make 
title  gives  them,  and  that  a  renewal  must  be  looked 
on  as  an  accretion  to  or  graft  upon  the  original  term 
arisiog  out  of  the  goodwill  or  juo^t-tenant  right 
annexed  thereto,  and  their  rights  to  such  accretion 
are  those  which    they  have   in  the   term    and   no 
greater,  and  must  therefore  terminate  with  their  own 
life':  Taster  v.  Marriott,  Amb.  668 ;  Bawe  v.  Chichester; 
J%mes   ▼.    Dean;    aod  other  cases   cited  Lewin   on 
Trusts  (10th  ed.),  p.  193.    But  there  is  another  class 
of  cases  in  which,  as  it  seems  to  me,  there  is  no  pre- 
sumption of  lav  but  at  most  a  rebuttable  presump- 
tion of  fa'^t.    In  this  class  apparently  are  mirtgagees 
[RushworWs  case),  joint  tenants  {Pahner  v.  Young), 
partaeri  {FeatJierstonhaugh  v.  Ftnwick,  17  Ves   298^. 
Primd  facie  a  mortgagee  cannot  renew  for  himself.    Me 
cannot  hold  the  accretion  any  more  than  he  can  hold  the 
term  itself  free  from  the  right  t?  redeem.    The  reason 
here    is    analogous    to    that    which    governs   the 
rights  of   tenants    for   life.    But   in  this  case  the 
presumption  is  apparently  rebuttable,  and  in  Ncshitt 
V.  Tredennick,  1  Bsm.  &  Beit.  29,  Lord  Manners  held 
it  was  rebutted.  He  said :  ''  Here  no  part  of  Nesbitt's 
conduct  shows  a  contriyance,  nor  was  he  in  possession ; 
all  that  Nesbitt  or  Tredenniok  treated  for  was  a  nev 
lease,  giviog,  however,  full  opportunity  to  the  plain- 
tiffs to  dispose  of  their  interests  or  to  renew  if  they 
were  enabled  so  to  do."  As  to  partners,  "  It  is  clear," 
says  Sir  W.  Qrant,  **  that  one  partner  cannot  treat 
privately  and  hehivLd  the  haxk  of  his  co-partners  for  a 
lease  of  the  premises  where  the  joint  trade  is  carried 
on  for  his   own  individual  benefit.    If  he  does  so 
treat  and  obtains  a  lease  in  his  own  name  it  is  a  trust 
for  the  partnership  "  {FeatJierstonhaugh  v.  Fenwidc,  17 
Yes.,  at  p.  311),  and  he  then  proceeds  to  examine  the 
facts  on  that  basis,  and  finds  unfair  dealing  in  fact. 
A  joint  tenant  who  is  not  a  partner  can  be  under  no 
higher  obligation. 

Tenants  in  common  do  not  stand  in  a  fiduciary 
relation  to  each  other  {Kennedy  v.  De  Traffard),  and 
one  of  two  mortgagors,  tenants  in  common,  is  not 
debarred  from  buying  for  himself  the  undivided  equity 
of  redemption  in  the  whole. 

The  reason  of  the  rule  in  the  case  of  trustees  and 
others  whose  liability  is  absolute  and  irrebuttable  U 
said  to  be  public  pjlicy  {Griffin  v.  Griffin,  1  Sob.  & 
Lef.  352,  at  p.  354,  per  Lord  Bedesdale ;  Blewdt  v. 
MilUtt,  7  Bro.  P.  C.  367),  and  is  based,  it  would 
seem,  largely  upon  the  fact  that  possession  gives  to 
such  persons  an  opportunity  of  renewal  {Pickering  v. 
Vowles^  1  Bro.  Ch.  0.,  at  p.  198,  per  Lord  Thurlow), 
acting  on  the  goodwill  that  accompanies  it  {James  v. 
Dean,  11  Yes.,  at  p.  395,  per  Lord  Eldon).  It  may 
well  be,  therefore,  that  different  considerations  apply 
in  the  case  of  persons  not  in  possession. 

In  the  present  case  the  plaintiff  is  simply  one  of 
the  next-of-kin  of  the  former  tenant,  and  had  as  suoh 
a  possible  interest  in  the  term.  He  was  not  as  suoh 
a  trustee  for  the  others  interested,  nor  .was  he  in 
possession.  The  administratrix  represented  the 
estate,  and  alone  had  the  right  to  renew  incident 


thereto,  and  she  unquestionably  could  renew  only  for 
the  benefit  of  the  estate.    But  is  the  plaintiff  in  the 
same  category,  or  is  he  entitled  to  go  into  the  facte 
to  show  that  he  has  not  in  point  of  fact  abused  his 
position  or  in  any  sense  intercepted  an  advantage 
coming  by  way  of  accretion  to  tte  estate  ?  ^  He  did 
not  take  undar  a  will  or  a  settlement,  with  interests 
coming  after  his  own,  but  simply  got  a  poasible  share 
upon  an  intestacy  in  case  there  was  a  Burplas  of 
assets  over  debts.    It  seems  to  me  that  his  obliga- 
tion  cannot    be    put   higher    than    that    of    any 
other  tenant  in  common  against  whom  it  would  have 
to  be  established,  not  as  a  presumption  of  law,  but  ai 
an  inference  of  fact,  that  he  had  abused  his  position. 
If  he  is  not  under  a  personal  incapacity  to  take  a 
benefit  he  is  entitled  to  show  that  the  renewal  was 
not  in  fact  an 'accretion  to  the  original  term,  and  that 
it  was  not  until  tiiere  had  been  an  absolute  refusal  cm 
the  part  of  the  lessor,  and  after  full  opportunity  to 
the  administratrix  to  procure  a  renewal  for  the  estate 
if  she  could,  that  he  accepted  a  proposal  of  renewal 
made  to  him  by  the  lessor.    This  question  oannot  be 
considered  or  discussed  when  the  party  is  by  his 
position  debarred  from  keeping  a  personal  advantage 
derived  directly  or  indirectly  out  of  his  fiduciary  or 
(^ucMi-fidociary   position,  but    when   he   is   not   so 
debarred  I  think   it  becomes    a   question   of   fact 
whether  that  which  he  had  received  was  in  his  hands 
an  accretion  to  the  intereste   of    the   deceased   or 
whether  the  connection  between  the  estate  and  tiie 
renewal  had  not  been  wholly  severed  by  the  action 
of  the  lessor  before  the  plaintiff  had  accepted  the 
new  lease. 

This  consideration  seems  to  get  rid  of  any  difiicmiy 
that  might  be  caused  by  the  fact  that  one  of  the  next- 
of-kin  was  an  infant    The  right  or  hope  of  reneval 
incident  to  the  estate   was  determined   before   the 
plaiatiff  intervened.      Ex   parte    Grace,    by    whioh 
Buckley,  J.,  conceived  himself  bound,  does  not  in  my 
opinion  cover  the  present  case.      There  Grace  had 
married  the  adtninistratrix  of  the  dbceased  owner  of 
the  term,  and  held  the  term  in  her  right  and  subject  to 
the  trusts  on  whioh  she  held  it    He  was  therefore  in 
no  better  position  than  she  would  have  been  had  she, 
being  unmarried,  obtained    a   renewal.      Keech   v. 
Sandford  was  directly  in  point,  and  the  renewed  term 
could  not  be  held  otherwise  than  as  part  of  the  estate. 
I  may  also  point  out  that  in  Ex  parte  Grace,  even  if 
the  beneficial  interests  only  of  those  entitled  to  the 
old  lease  which  was  renewed  are  looked   at,  thera 
were  ample  grounds  for  supporting  the  decision,  for 
tilie  old  lease  belonged  partly  to  an  infant,  and  when 
possession  of  the  demised  premises  was  taken  by  the 
stepfather,  the  latter  (v^ho  renewed  the  lease)  became 
in  contemplation  of  law  a  bailiff  or  agent  for  the 
infant  in  respect  of  the  infant's  share  or  interest,  and 
was   therefore   in   that   capacity  also  iu  a  strictly 
fiduciary  position  when  he  applied  for  a  renewal :  see 
Ooke  on  Littleton,  90a;  Thomai  v.  Thomas,  3  W.  B. 
135,  2  Kay  &  J.  79  ;  Quinton  v.  Frith,  where  the  cases 
are  collected. 

The  case,  as  Buckley,  J.,  sayi,  seems  to  be  some- 
what loosely  reported,  but  the  dicta  must  be  read  in 
reference  to  the  true  facts. 

Some  reliance  was  placed  by  the  respondent  on  the 
dictum  of  Lord  Bathurst  in  Raws  v.  Chichester,  Amb. 
at  p.  7 19,  that '  *  if  trustees,  mortgagees,  or  other  persoos 
interested  obtain  renewal,  the  new  lease  is  always 
subject  to  the  truste  and  limitations  of  the  old  lease." 
But  the  cases  cited  by  him  show  that  he  had  not  in 
his  mind  such  an  interest  as  that  o(  the  plaintiff  in 
this  case.  No  decision  has  in  fact  gone  so  far  as  we 
are  askel  to.  go  here,  and  in  my  opinion,  the  principle 
to  be  extracted  from  the  authorities  does  not  cov^ 
^  this  case.    Public  policy,  which  is  said  to  be  the  baiii 
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of  ih%  principle,  does  not  teem  to  me  to  require  that 
eyery  pers^m  who  tekes  an  interest,  however  sltffht, 
in  tbe  estate  of  wihioh  a  leise  formed  a  part  shoold  be 
nnier  a  personal  iacvpadty  to  hold  a  renewal  of  snoh 
leave  in  his  own  right.  Ifittle,  therefore,  I  am  bound 
to  differ  from  the  actual  decision  of  the  learned  judge, 
I  feel  that  I  am  giving  effect  to  his  own  vie  v.  The 
appeal  must  be  allowed. 

BoMEB,  L.J. — I  agree  with  the  jndflrment  ol 
Collins,  M.E.  I  will  not  add  anything  to  what  he  has 
said  about  the  case  of  Ex  parte  Grace  on  the  authority 
of  which  my  brother  Buckley  decided  this  case.  But 
since  the  arguments  of  this  appeal  I  have  had  an 
opportunity  of  looking  at  most  of  the  authorities 
bearing  on  the  subject,  and  I  thiak  it  may  b)  useful 
if  I  add  some  observations  upon  them.  I  am  induoed 
to  do  this  because  there  are  some  dicia  of  judges 
(notably  of  Bathurst,  L.C.,  in  Bav}e  v.  Chichester), 
and  some  statements  in  text-books  which  might  lead 
to  the  supposition  that  if  any  person  who  is  partially 
interested  in  an  old  lease  obtains  from  the  lessor  a 
renewal  he  must  be  held  a  constructive  trustee  of  the 
new  lease,  whatever  may  be  the  nature  of  his  interest 
or  the  circumstances  in  which  he  obtained  the  new 
lease.  In  my  opinion  the  authorities  when  examined 
oaref  nlly,  do  not  support  any  such  geueral  proposition. 
I  will  endeavour  to  state  as  shortly  as  I  can  to  what 
extent  they  have  gone.  In  the  first  place,  as  far  as 
regards  the  circumstances  under  which  the  new  lease 
is  obtained  the  equitable  doctrine  I  am  considering  is 
not  limited  in  its  application  to  cases  where  the  old 
lease  was  renewable  by  agreement  or  custom,  or 
where  the  new  lease  was  obtained  by  surrender  or 
before  the  expiration  of  the  old  lease.  There  may 
well  be  and  often  is  an  advantage  for  the  purpose  of 
obtaining  a  new  lease  in  being  in  the  position  of  an 
old  lessee,  and  that  advantage  may  be  of  appreciable 
value  in  the  view  of  a  court  administering  equity,  even 
though  the  landlord  is  under  no  obligation  to  grant  a 
new  lease  to  the  old  tenant.  Furtiier,  I  may  note 
here  that  the  cases  show  that  with  regard  to  a  person 
obtaining  a  renewal  who  occupies  a  fiduciary  position 
it  is  contrary  to  public  policy  to  allow  him  to  rebut 
the  presumption  that  in  obtaining  a  renewal  he  acted 
in  the  interests  of  all  persons  interested  in  the  old 
lease.  I  may  also  add  that  some  of  the  decided  cases 
where  persons  not  in  a  fiduciary  position  obtaining 
renewal  have  been  held  to  be  oonatmotive  trustees, 
depend  upon  the  fact  that  those  persons  acted 
fraudulently  in  the  matter,  as,  for  instuice,  by  repre- 
senting to  the  lessors  or  by  inducing  or  allowing  the 
lessors  to  believe  that  they  were  aotine  in  the 
interests  of  those  entitled  to  the  old  lease.  Of 
course,  if  a  person  has  obtained  a  new  lease  by 
reason  or  in  consideration  of  a  surrender  or  attempted 
surrender  of  an  old  lease  or  of  rights  belonging  to 
third  parties,  he  could  not  as  agaiost  those  third 
parties  pretend  to  hold  the  new  lease  as  bis  own 
absolute  property.  But  cases  falling  within  the  two 
last-mentioned  classes  stand  apart,  and  need  no 
farther  examination. 

I  now  proceed  to  consider  the  cises  with  reference 
to  tbe  position  of  the  person  obtaining  the  reoewal. 
The  cases  where  the  person  has  clearly  occupied 
a  fiduciary  position  in  the  matter,'  indudiog  an 
executor,  administrator,  trustee,  or  agent,  need  not 
be  dwelt  upon,  as  they  present  no  difficulty.  I 
need  only  remark  in  passing  that  it  must  not  be 
forgotten  that  if  a  stranger  enters  into  possession 
of  an  infant's  property  he  is  to  be  regarded  as 
acting  as  a  bailiff  or  agent  for  the  infant  in  respect 
of  that  property.  Tiie  cases  which  really  demand 
full  consideration  are  those  where  the  person  renewing 


On  inquiring  into  these  cases  it  appears  to  me  as  a 
result  that  a  person  renewing  is  only  held  to  be  a  construc- 
tive trustee  of  the  renewed  lease  if  in  respect  of  the  old 
lease  he  occupied  some  special  position  and  owed  by 
virtue  of  that  position  a  duty  towards  the  other 
persons  interested.    Take,  for  example,  the  case  of  a 
tf^nant  for  life   uoder  a  settlement    of   leaseholds, 
although  not  a  trustee  for  the  remaindermen,  yet  his 
position  is  not  that  of  a  stranger  as  regards  them. 
He  owes  by  virtue  of  his  position  certain  duties 
tmrards  them  in  respect  of  the  settled  property  and 
if  byftctue  of  his  position  he  is  enabled  to  obtain  a 
renewal  of  the  lease  equity  clearly  demands  that  the 
neJ7  right  obtaiMd  ia  virtue  of  the  old  should  be 
regarded   as  a   grant   on  the  old  and  be  treated 
accordingly  as  settled  piopaity.    Take  next  the  case 
of  a  partner  obtaining  a  renewal  of  a  partnership 
lease.      Here,  apart  from  the  fact  %tet  in  ordinary 
cases  concerning  the  carrying  on  of  the  partnership 
business  he  is  an  agent  for  the  partners,  he  (ftsaatjr 
owes  a  duty  to  his  co-partners  not  to  acquire  any 
special  advantage  over  them  by  reason  of  his  position. 
Ani  therefore  as  a  rule,  even  if  a  partnership  lease 
has  come  to  an  end,  yet  if  he  by  virtue  of  his  position 
obtains  a  renewed  lease  he  will  be  held  to  have 
acqiired  it  on  behalf  of  all  the  partners,  as  Lord 
Selbome,  L.C ,  taid  in  CasatU  v.  Steward,  29  W.  B. 
636,  6  App.  Cas.  64,  at  p.  73,  '*  A  man  obtaining 
his  hcus  standi,  and    his   opportunity  for    making 
such  arrangementf,  by  the  position  he  occupies  as  a 
partner,  is   bound   by  his  obligations   to   his   co^ 
partners    in    such    dealings    not    to    separate    his 
interest  from  theirs,  but,  if  he  acquires  any  benefit, 
to    communicate   it    to   them.''      Yet   even    with 
regard   to    partners,    between    whom    the   utmost 
good  faith  is  required  by  a  court  of  equity,  there 
are  the  following    observations    made   by    Turner, 
L.J.,   in  CUgg  v.  Edmundson,  8   De  G.  M.   &   G. 
787,  5  W.  B.  Dig.  60.     [His  lordship  read  from  "  I 
am  not  prepared"  to  "the  managing  partners."]    I 
will  next  desl  with  the  oases  decided  as  between 
mortgagor  and  mortgagee.     Each  of  these  owes  a 
duty  to  the  other  in  respect  of  the  mortgaged  pro- 
perty, and  if  in  case  of  one  being  able  by  virtue  of 
his  position  to  obtain  a  renewal  of  a  mortgaged  lease, 
there  are  obvious  grounds  why  it  shomd  be  held 
against  him,  at  any  rate,  as  a  rule,  that  the  renewed 
lease  should  be  engrafted  on  the  old,  as  forming 
part  of  the  mortgage  security.     In  the  case  of  a 
mortgagee  renewing  it  was  put  as  follows  by  the 
court  in   the    case  of   Rakestraw  v.  Brewer,    2    P. 
Wms.,  at  p.   513  (edition  of    1826):    **This  addi- 
tional term  comes  from  the  old  root,  and  is  of  the. 
same  nature,  subject  to  the  same  equity  of  redemp- 
tion, else  hardships  might  be  brought  upon  mort- 
gagors by  the  mortgagee  getting  such  additional  terms 
more  easily  as  being  possessed  of  one  not  expired, 
and  by  that  means  worming  out  and  oppressing  a 
poor  mortgagor."    The  only  case  that  seems  to  call 
for  special  comment  beyond  what  I  have  already  said 
is  that  of  Palmer  v.  Young,  which  is  represented  by 
some  text-books  as  laying  down  a  general  proposition 
about  one  of  several  joint  tenants  renewing  for  his 
own  benefit.    That  case  is  so  shortly  reported  in  1 
Vem.  276  that   I  found  it  impossible  to  properly 
ascertain  what  the  facts  were,  and  I  accordingly  had 
the  records  and  the  registrar's  notebook  searched.  The 
transcript   of  the  records  was  somewhat   difficult, 
but  in  result  I  have  ascertained  that  the  follow- 
ing    are     the     facts     of     the     case,     and     the 
grounds   of   the   decision   of    the   court,    omitting 
unnecessary  details.     A  lessee  for  lives   from   the 
Bishop  of  Bochester  assigned  part  of  the  premises 
demised  for  the  lives  at  a  proportioned  part  of  the 


the  lease  does  not  clearly  occupy  a  fiduciary  position.  Vrent  to  the  plaintiff's  predecessor  in  title.    The  lease        ^-^ 
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was  left  ia  the  hands  of  the  principal  d*  f eLdant  in 
order  to  enable  him  to  renew.  He  obtained  a 
renewal  by  availing  himself  of  the  possession  of  the 
lease  and  by  conoeating  the  faot  of  the  previonv 
assignment,  and  by  surrendering  tbe  old  lease  which 
8 'ill  had  two  lives  in  existence.  The  renewed  lease 
was  for  an  additional  life.  The  plaintiff  brooght  his 
sait  in  Obancery,  seeking  to  have  it  declar^  that 
under  the  circumstances  the  defendant  was  a  trustee 
o!  the  renewed  lease  so  far  as  concerns  the 
assigned  premises  and  that  the  plaintiff  was  entitled 
t)  the  benefit  of  tbe  extra  life  on  his  paying 
a  proportioned  part  of  tbe  rent  and  of  the  expenses 
of  renewal.  The  defendant  admitted  the  facts  and 
offered  to  place  the  plaintiff  in  his  old  position  so  far 
as  concerns  the  two  lives  by  granting  him  a  leare, 
but  otherwise  claimed  for  himself  the  benefit  of  the 
renewal.  The  court  found  as  a  fact  (as  appears  from 
Begistrar  Edwards'  minute  book  of  the  27  th  of 
November,  1684)  that  the  defendant  had  gone  with 
the  '*  parchment ''  (i,e„  the  old  lease  itself)  and 
"pretended  an  interest  in  the  whole''  and  h«d  so 
obtained  a  renewal  for  an  extra  life  to  the  exclusion 
of  the  plaintiff,  and  under  tbese  circumstances,  of 
course,  tbe  court  held  the  plaintiff  entitled  to  relief, 
and  as  there  was  some  doubt  as  to  tbe  validity  of  the 
new  lease  (presumably  because  the  plaintiff  as 
assignee  of  the  demised  premises  had  not  joined  in 
thn  surrender)  it  was  ordered  that  the  plaintiff  and 
defendant  do  join  in  surrendering  the  premises  and 
obtaining  a  new  lea«e.  Tnese  facts  show  that  the 
case  was  one  of  clear  breach  of  faith,  and  was 
decided  on  its  special  circumstances,  and  is 
no  authority  whatever  to  support  the  more  general 
proposition  for  which  it  is  often  cited. 

To  conclude,  the  result  of  my  investigation  of  the 
cases  is  that  neither  on  authority  nor  principle  can 
the  appellant  in  the  present  case  be  held  a  trustee  of 
the  new  lease  he  has  obtained.  He  was  in  no  wise  in 
any  fiduciary  position  in  respect  of  the  premises.  He 
owed  no  duty  to  anyone  in  respect  thereof ;  he  has 
been  guilty  of  no  fraud  or  concealment,  and  he  has 
not  used  any  right  that  a  court  of  equity  can  recognise 
as  belonging  to  other  persons  to  enable  him  to  obtain 
the  lease.  I  therefore  agree  in  thinking  that  the 
appeal  must  succeed. 

OozEKS- Hardy,  L.J.,  concurred  in  the  judgments 
delivered  by  the  Master  of  the  Bolls  and  Bomer,  L.J. 
Solicitors,  Arthur  Price  ;  T.  H.  Meynell. 


Sigtl  ttotttl  of  Jfuistice. 


Chan.  Div.  ) 
Byrne,  J.  j 


April  6,  8. 


CoRNBRooK  Brewery  Co.  (LntiTED)  v.  Law 
Debenture  Corporation  (Limited),  (a.) 

Company  —  Brewery  husinese  —  Debentures  —  Covering 
deed  be/ore  1900  ^Specifically  mortgaged  property — 
Property  acquired  a/ttr  1900  upon  trusts  of  covering 
deed — Assignment  to  company — Sub-demise  to  the 
trustees— 'Registration  of  charge— Companies  Act, 
1900  (63  &  64  Vict.  C..48),  «.  14. 

Trustees  for  the  debenture-holders  of  a  limited  com- 
pany were  empowered  by  their  trust  deed,  which  was 
executed  in  1897,  to  sell  certain  property  therein 
specifically  mortgaged,  and  were  to  hold  the  proceeds  of 
sale  upon  trust  {amongst  other  things)  at  the  request  of 

(a.)  Reported  by  Neville  Tbbbutt,  Esq.,  Bar- 
rister-at-Law. 


the  company  to  purchase  or  acquire  leasehold  Jiertdita- 
ments,  which  were  to  be  held  upon  the  trusts  of  the 
specifically  mortgaged  property.  The  trustees  having 
£2,700  in  their  hands  upon  the  above  trusts,  and  the 
company  desiring  to  acquire  a  certain  pubtic-houee, 
obtained  themselves  in  March,  1902,  a  demise  of  the  Jtouse 
Jor  £2  J  00  for  1,001^  years ;  and  then,  in  consideration  of 
£2,700  received  from  the  trustees  in  August,  1902,  the 
company  sub-demised  the  house  to  them  for  the  whole  term 
except  the  last  day* 

Held,  that  the  sub -.demise  of  August,  1902,  toas  a 
specific  mortgage  or  charge  upon  the  publichotUe  under 
section  14,  sub-section  1,  of  the  Companies  Act,  1900, 
and  must  be  registered  under  its  provisions, 

lo  this  case  the  question  was  whether  or  not  the 
plaintiff  company  had,  after  the  commencement  of  the 
Companies  Act,  1900,  created  a  mortgage  or  charge 
f  nr  the  purpose  of  securing:  an  issue  of  debentures 
within  the  meaning  of  section  14,  sub-section  1,  of  the 
Act.  The  defendant  corporation  were  trustees  nnder 
a  covering  deed  made  in  order  to  secure  certain  issues 
of  debenture  stock.  That  deed  was  executed  on  the 
17th  of  February,  1897,  and  therefore  before  the  pass- 
ing of  the  Act.  In  the  interpretation  clause  it  was 
provided  that  *'  *  The  spedfically  mortgt^s^  premissB ' 
means  the  hereditaments  and  premises  specifled  or 
referred  to  in  the  second  schedule  hereto,  and  which 
are  to  be  assured  to  or  vested  in  the  trustees  in 
accordance  with  clause  8  hereof,  and  any  other  here- 
ditaments, assets,  and  premises  which  may  become 
vested  in  the  trustees  in  pursuance  of  the  provision 
hereinafter  contained,  or  which  onght  to  be  so 
vested";  and  that,  *"The  mortgaged  premisei' 
means  and  includes  the  specifically  mortgag^  premises 
and  the  general  assetf  coUeotively."  Clause  8  pro- 
vided that  **  The  company  shall  forthwith  assure  to 
and  vest  in,  or  cause  or  procure  the  freehold  snd  lease- 
hold hereditaments  and  premises  specofied  or  referred 
to  in  tbe  said  second  schedule  herto  to  be  assured  to 
and  vested  in  the  trustees  upon  the  trusts  hereof  free 
from  incumbrances  in  the  manner  "  therein  provided. 
Sub-section  2  of  the  same  clause  stated  that  lease- 
holds were  '*  (unless  the  trustees  require  the  same  to 
be  assigned)  to  be  demised  to  the  trustees  for  the 
residue  of  the  term  for  which  the  same  are  respec- 
tively held  except  the  last  three  days  of  esch  of  the 
same  terms."  Clause  9  was  **  The  company,  as 
beneficial  owner,  hereby  charges  in  ftivour  of  the 
trustees  the  spedfically  mortgaged  premises  with 
the  payment  of  the  stock  and  the  interest  thereon 
and  all  other  moneys  intended  to  be  hereby  secured,  to 
the  intent  that  such  charge  may  be  a  specific  ohaige, 
and  not  a  floating  charge,  for  the  payment  of  snob 
moneys."  Clause  10  brought  in  a  certain  mm  of 
£30,000  to  be  invested  in  the  purchase  of  farther  pro- 
perties to  be  held  by  the  trustees  as  part  of  the  sped- 
fically mortgaged  premises.  Clause  11  gave  a  ohaTge 
upon  all  the  assets  and  undertaking  of  the  company 
for  the  time  being,  other  thsn  the  spedfically 
mortgaged  premises,  but  as  a  floating  charge  onlv. 
Clause  22  gave  powers  as  regards  the  spedfically 
mortgaged  premises,  and  provided  that  the  trustees 
were  to  have  ''full  power,  at  the  request  of  the 
company,  to  do  or  concur  in  doing  all  or  any 
of  the  things  following."  Then  follow^  a  series  of 
powers  given  to  the  trustees  to  deal  with  the  speoifi- 
cally  mortgaged  premises,  including  a  power  of  sale 
and  a  power  of  letting  on  lease,  and  various  other 
powers.  Clause  23  provided  that  **  The  trustees  shall 
hold  the  proceeds  to  arise  from  any  sale,  letting, 
exchange,  or  other  dealing  with  the  spedficslly  mort- 
gaged premises  under  the  last  preceding  clause^  whidi 
proceeds  shall  become  and  be  part  of  the  spedfically 
mortgaged  premises,  upon  trust  at  the  request  ol  the 
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oompany  to  apply  the  same  if  they  shall  think  fit.  .  .  . 
(2)  la  the  parohase  or  aoqairiag  of  any  freehold, 
leasehold,  or  oopyhold  heredttaments,  or  aay  rights  of 
"way,  or  any  easements  or  rights  which  m^y  aedm 
saitable  for  any  of  the  purposes  of  the  oompany,  and 
-which  shall  be  assured  to  aad  vested  in  tiie  trostees  " ; 
and  other  purposes  to  which  the  money  might  baappliei 
were  mentioned.  Claoee  26  provided  thsit  "  AU  pro- 
perty assured  to  or  vested  in  the  trustees  in  pursuance 
of  the  provisions  herein  oontaiued  shiJl  be  held  by 
the  trustees  upon  aud  subject  to  the  trusts,  powers, 
smd  provisions  hereinbefore  deol*red  aad  contained, 
smd  relating  to  the  spsoidcally  mirtgaged  premises, 
suid  shall  for  all  purposes  be  deemed  ti  form  part  of 
the  specifically  mortgaged  premises."  The  second 
schedule  contsAned  a  Ti«t  of  numerous  freehold  and 
leasehold  public-houses.  A  supplemental  trust  deed 
was  executed  in  June,  1899,  but  its  terms  ar<)  not 
material.  S^me  p^rt  of  the  spacifically  m  >rtj{aged 
property  had  been  sold,  and  a  sum  of  £2,700  was  in 
the  hands  of  the  trustees  as  the  result 

The  plaintiff  company  were  a  brewery  company, 
and  they  desired  to  acquire  a  carta'm  public -housa 
knotmasthe  *' Exile  of  Erin,"  and  that  the  £2,700 
should  be  applied  to  its  purchase.  The  transaction 
was  oarritd  out  by  means  of  an  indenture  of  assign- 
ment of  a  term  from  one  Margaret  Carroll  to  the 
oompany,  and  of  an  indenture  of  sub-demise  from  the 
company  to  the  defendant  corporation.  The  assign- 
ment was  dated  the  14th  of  March,  1902,  and  was 
made  between  M.  Carroll  of  the  one  part  and  the 
plaintiff  company  of  the  other  part,  aud  by  it,  in 
oonsideration  of  £2,700,  M.  Carroll  assigned  the 
*' Exile  of  Erin"  with  certain  special  rights  to  the 
plaintiff  oompany,  their  sucoeisors  and  assigns,  for 
the  term  of  1,001}  jear^,  at  the  rent  of  £30,  and 
subject  to  the  covenants  and  conditions  therein  con- 
tained, and  on  the  part  of  the  oompany  to  be 
observed  and  performed.  The  sub-demise  was  dated 
the  18th  of  August,  1902,  and  was  made  between  the 
plaintiff  company  of  the  one  part  and  the  defendant 
corporation  of  the  other  part,  and  was  declared  to 
be  supplemental  to  the  trust  deed  of  February,  1897. 
It  recited  the  indenture  of  March,  1902,  and  that 
**The  corporation  now  holds  under  the  trust  deed 
certain  moneys,  forming  part  of  the  specifically  mort- 
gaged premises  hereunder  upon  trust  (among  other 
things)  to  apply  the  same,  if  the  corporation  should 
think  fit,  in  l^e  purchase  or  acquiring  of  any  freehold, 
leasehold,  or  copyhold  hereditaments  which  may  seem 
suitable  for  any  of  the  purposes  of  the  company, 
and  which  shall  ba  assured  to  and  vested  in  the 
corporation  to  be  held  by  the  corporation  upon  and 
subject  to  the  trusts,  powers,  and  provisions 
by  the  trust  deed  decided  and  contained  relating 
to  the  specifically  mortgaged  premises  thera- 
ander."  It  further  reoitMl  that  this  particular 
publi>house  and  premises  were  *'  suitable  for 
the  purposes  of  the  company,  and  had  not  been 
vested  in  trustees,  and  had  not  formed  part  of  the 
speoifioally  mortgaged  premises  under  the  trust 
deed/'  It  further  recited  that ''  the  corporation  has 
in  pursuance  of  the  provisions  of  the  trust  deed 
agreed  at  the  request  of  the  company  to  pay  to  the 
oompany  out  of  the  moneys  held  by  the  corporation 
as  aforesaid  the  sum  of  £2,700  upon  having  the  land, 
messuases,  and  premises  hereinbefore  described  sub- 
demised  to  the  corporation  upon  the  trusts  of  the  trust 
deed  in  manner  hereinafter  appearing.'*  Aud  it  was 
witnessed  that  in  consideration  of  the  £2,700  the 
oompany  as  beneficial  owner  demises  unto  the  cor- 
poration this  particular  property,  "  to  hold  the  same 
unto  the  corporation  for  all  the  residue  now  unexpired 
of  the  said  term  of  1,001^  years,  granted  therein  by 
the  said  indenture  (eixoept  the  last  day  of  the  said 


term^  upon  the  trusts  and  subject  to  the  powers  and 
provisions  declared  by  and  contained  in  the  tru4t 
deed  aud  the  supplemental  ttust  deed  of  and  con- 
cerning the  specifically  mortgaged  premises  there- 
under, and  as  part  of  such  specificdly  mortgaged 
premises,  as  if  the  said  lands,  messuages,  and  premises 
had  been  origiaaUy  comprised  in  and  demised  to  the 
corporation  by  the  trust  deed." 

In  consequence  of  these  trdnsactions  the  defendant 
corporation  took  the  property  without  being  liable  to 
the  lessor  under  the  covenants  contained  in  the  lease, 
which  was  presumably  the  object  desired  in  carrying 
oat  the  transajtiou  in  the  above  form. 

As  the  sub-demise  of  August,  1902,  was  executed 
afcer  the  Companies  Act,  1900,  the  defendant  corpora- 
tion proposed  to  register  tbe  deed  as  a  morrgage  or 
charge  lor  the  purp)se  of  securmg  any  issue  of 
debentures  under  section  14,  sub -section  1,  of  the 
Act.  The  plaintiff  oompany  thereupon  brought  this 
action,  claiming  a  declaration  that  the  sub-demise  of 
August,  1902,  did  not  require  registration  under  the 
Compani:iS  Act,  1900,  and  an  ioj  unction  to  restrain 
the  defendants  from  registeriog  the  deed. 

Danckwtrts  and  J.  W,  Manning,  for  the  plaintiff 
company  — The  sub-dem'sa  of  Augast,  1902,  does  not 
create  a  fresh  charge  upon  the  property.  It  is  part 
of  a  trans  iction  whereby  the  corporation  as  trustees 
under  the  deed  of  1897  invested  the  proceed  i  of  sale 
of  part  of  tihe  specifically  mortgaged  property 
upon  other  property  under  clause  23  of  the 
deed.  The  charge  upon  the  property  pur- 
chased resulted  from  the  fact  of  its  having  been 
purchased  for  the  purposes  of  the  trust  ani  with  the 
proceeds  of  sale  of  part  of  the  mortg«ged  property, 
and  arose  ipso /acto  upon  the  purchise  by  the  oom- 
pany. The  assignment  to  the  company  instead  of  to 
a  third  person  or  to  the  corporation  was  an  immaterial 
circumstance,  and  does  not  alter  the  real  nature  of  the 
transaction.  If  the  assignment  had  been  obtained  by 
the  corporation  direct  from  the  assignor  it  could  not 
have  been  reasonably  contended  that  registration  was 
nec'ssary.  The  question  at  issue  is  an  important  one, 
as  by  section  14,  sub-section  6,  of  the  Act  of  1900  a 
copy  of  the  registrar's  certificate  of  registration  must 
be  indorsed  upon  every  debenture.  At  the  properties 
charged  are  very  numerous  and  may  be  changed  from 
time  to  time,  this  provision  would  become  burdensome 
or  impossible  to  be  carried  out  if  deeds  of  this  kind 
must  be  registered.  Moreover,  how  could  all  the 
debentures  be  called  in  for  indorsement  on  every 
change  of  the  specLficUly  mortgaged  property  ? 

They  also  referred  to  In  re  Harrogate  Estates 
(Limited^  anU,  p,  334,  [1903]  1  Ch.  498,  and  Lire 
Spiral  Globe  {Limited),  [1902]  2  Oh.  209,  50  W.  B. 
Dig.  27. 

Levett,  K.a.  and  K,  Parker,  for  the  defendant 
corpor«tion. — ^The  property  in  question  was  assigned 
by  the  companv  to  the  corporation  in  August,  1902, 
and  consequently  must  be  registered.  What  might 
have  happened  if  the  property  hai  been  obtained  by 
the  corporation  directly  from  the  assignor  is  another 
matter  and  does  not  affect  the  question.  The  corpor- 
atiou,  as  trustees  for  the  debenture-holders,  are  bound 
to  make  them  safe  by  registering  the  deed  of  August, 
1902. 

Cur,  ado,  volt, 

April  8.— Byrne,  J.,  after  stating  the  facts:  The 
result  of  this  appears  to  be  that  property  which  prior 
to  the  execution  of  the  deed  of  August,  1902,  did  not 
form  part  of  the  specifically  mortgaged  property  as 
contained  in  the  trust  deed  thenceforward  formed  part 
of  such  specifically  mortgaged  property.  It  is  said, 
and  as  at  present  aivised,  I  think  said  truly,  that  had 
this  been  a  direct  purchase  from  Margaret  Carroll, 
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there  would  hft?e  been  no  questioa  aboat  the  neoessity 
for  registration  of  the  dooamont  as  a  charge  created 
by  the  company,  because  in  that  case  there  would 
have  been  no  charge  created  by  the  company 
subsequently  to  the  coming  into  operation  of 
the  Companies  Act,  1900.  But  that  is  not  the 
case  I  have  to  deal  with.  It  appears  to  me 
that  the  efftct  of  this  deed  of  the  18th  of  August, 
1902,  between  the  company  and  the  corporation  was 
to  create  "  a  speoiftc  mortgage  or  charge  **  upon  the 
property  thereby  sub-demised,  and  that  therefore  it 
comes  within  the  words  of  section  14,  sub-section  1, 
of  the  Act,  and  that  the  necessary  consequences  as  to 
registration  under  the  other  provisions  of  the  same 
section  of  the  Act  must  follow.  There  is  another  way 
in  which  the  case  has  been  put  which  I  oup^ht  to 
mention,  although  I  am  not  dealing  seriatim  with  the 
arguments  which  have  been  used,  because  it  seems 
to  me  that  the  view  which  I  have  taken  of  the 
transaction  goes  beyond  thpse  arguments.  It  has 
been  said  that  if  this  £2,700,  part  of  the  speoiflcally 
mortgaged  property,  had  been  investea  in  any 
propertv  of  a  kind  which  the  trustees  were  entitled 
to  hold,  then  there  would  have  been  ipso  facto  a 
charge  upm  it  by  virtue  of  the  original  deed  of  1897. 
If  that  had  beea  the  case,  and  if  the  deed  of  August, 
1902,  had  not  been  exeoated,  I  see  no  reason  to  doubt 
that  this  sum  of  £2,700  m^ffht  have  bean  followed 
into  the  spedfio  property;  but  that  does  not  alter 
the  fact  that  this  deed  creates  a  security  which  did 
not  exist  before  it  was  executed.  Under  these  circum- 
stances the  usual  order  must  follow,  and  this  action 
must  be  dismissed  with  costs. 

Solicitors,   Hayts,  Schmettau,  <fc    Dunn;    Bircham 
&  Oo. 


Chan.  Div.  )  •»  v    * ,    . «    , « 

Buckley,  J.  j  ^^^'  ^^  12,  13. 

In  re  Tanored's  Sbttlbmbnt. 
Sombryillb  v.  Tanorbd. 
In  re  Sblby. 
Churoh  v.  Tancred.  (a.) 
Power — Appointment — Appointment    to    two  ohjeds  — 
Subsequent  appointments  among  all  objects  equally — 
Substitution— Election — Forfeiture  on  assigning  or 
attempting    to    assign — Settlement — Assignment    to 
trustees-'Trusts  for  sole  benefit  of  settlor— Power  to 
charge  expenses, 

£7,000  was  settled  on  trust  for  a  husband  and  wife 
during  their  resjnctive  lives,  and  after  their  death  as  the\f 
or  the  survivor  should  appoint  among  objects.  The 
husbxnd  and  wife,  by  two  deeds,  irrevocably  appointed 
one-seventh  to  each  of  two  objects.  After  the  death  of  the 
husband,  the  wife,  by  two  deeds,  irrevocably  appointed  the 
whole  of  the  £7.000  among  all  the  objects  equally.  On 
the  death  of  the  wife, 

Held,  that  no  case  of  election  had  arisen  ;  that  on  the 
construction  of  the  four  deeds  it  was  evident  that  the  donee 
intended  the  £7,000  to  be  divisible  in  equal  shares,  and 
that,  consequently,  it  was  so  divisible. 

England  v.  Lavers,  15  W.  E.  51,  L.  R.  3  Eq,  63, 
explained  and  followed 

In  re  Ashton,  46  IV.  R,  138,  [1897]  2  Ch  574,  dis- 
tinguished. 

Property  was  appointed  to  an  object  of  a  %owtr  for  a 
life,  with  a  forfeiture  clause  in  case  he  should  assign, 
charge,  or  othtrwise  dispose  or  attempt  to  dispose  of  his 
life  interest.      By  the  object*s  marriage  settlement   he 

(a.)  Reported  by  H.  L.  Ormiston,  Esq.,  Barrister- 
at-Law. 


assigned  his  life  interest,  together  with  cither  property,  to 
trustees,  and  appointed  them  his  attorneys  to  receive  it 
The  properly  settled  was  charged  with  expenses  of  manage- 
ment. The  trusts  of  the  property  settled  were,  during  his 
life,  for  his  sole  benefit. 
Held,  that  his  life  interest  was  not  forfeited. 

Adj  .umed  summonses. 

By  the  marriage  settlement,  dated  the  losh  of 
AprU,  1839,  of  Sir  Thomas  aad  Lady  Taoored,  a  sunt 
of  £7,000  was  settled,  subject  to  their  life  interest 
therein,  upon  trust  for  the  younger  children  of  the 
marriage  as  they  by  deed  or  the  surv  ivor  of  them  by 
deed  or  will  should  appoint,  and  in  default  of  appoint^ 
meut  for  such  of  the  younger  children  as  should 
attain  that  age  or,  being  daughters,  marry  under  it 
Tne  settlement  contained  the  usual  hotchpot  clauee. 

At  the  date  of  the  appoiotment  of  the  17th  of  April, 
1891,  hereinafter  mentioned,  the  younger  children  of 
the  marriage  were  Prid  aux  Francis  Tancred,  Seymer 
Mitford  Tancred,  Harry  George  Tancred,  Eiith  Jane 
Williams,  Bettha  E?elyn  Somerville,  and  Lucy  Sib^ 
Hawkins. 

By  the  marriage  settlement,  dated  the  27th  of  Feb- 
ruary, 1867,  of  SCrs.  Hawkins,  it  was  agreed  that  if 
Mrf .  BEawkins  (or  Mr.  Hawkine  in  her  right)  ahould, 
during  the  covertore,  become  entitled  to  any  property 
of  the  value  of  £300,  at  one  time,  for  any  estate 
whatsoever,  the  same  should  be  settled. 

By  a  deed-poll,  dated  the  lOfch  of  September,  1872, 
Sir  T.  and  Lady  Tancred,  in  exercise  of  their  power, 
irrevocably  appointed  that  one-seventh  share  of  the 
£7  000,  should,  subiect  to  their  life  intereeta  therein, 
go  to  such  uses  as  Mrs.  Hawkins  should  by  deed  or 
will  appoint,  and  in  default  of  appointment  to  her 
absolutely. 

By  a  deed-poU,  dated  the  14bh  of  Oatober,  1878, 
Sir  T.  and  Lady  Tancred,  in  exerdee  of  their  power, 
irrevocably  appointed  that  the  trustees  of  the  settLe- 
ment  of  1839  shoold  stand  possessed  of  the  one-seventh 
part  of  the  £7,000,  sabject  to  their  lifeintereata  therein, 
in  trust  for  Mrs.  Somerville,  to  be  an  interest  veeted 
in  her  on  the  solemnization  of  her  then  intended 
marriage. 

By  the  marriage  settlement,  dated  the  19th  of 
October,  1878,  of  Mrs.  Somerville,  her  one-seventh 
pub  of  the  £7,000  was  settled.  The  settlemeot 
contained  no  after-acquired  property  clau«e. 

Sir  T.  Tancred  died  on  the  7th  of  November,  1880. 

At  the  date  of  the  two  appointments  next  hereinsiter 
meationed.  Lady  Tancred  had  apparently  forgotten 
the  existence  of  the  appointments  of  1872  and  1878. 

By  a  deed-poll,  dated  the  17th  of  April,  1891,  Lady 
Tancred,  after  reciting  that  under  the  settlement  of 
1839  she  had  a  power  of  appointment,  subject  to  her 
life  interest  therein,  over  the  £7,000  among  her  siz 
yoaoger  children,  irrevocably  appointed  that  the 
£7,000  should  be  transferred  to  truetees  upon  trusis 
which  were,  in  effect,  a  settlement  of  one-aixth 
thereof  on  each  of  her  three  daughters  and  her  three 
S'lns,  for  their  respective  lives,  and  after  their 
respective  deaths  for  the  children  of  each  appointee 
respectively. 

The  life  interests  of  the  daughters  were  reetrained 
from  anticipation. 

With  regard  to  the  sons'  life  interests,  there  was  a 
proviso  in  each  case  that  his  share  of  income  dbioold 
only  be  paid  to  him  ''  until  he  shall  assign,  charge, 
or  otherwise  dispose  or  atteaapt  to  dispose  of  tiie  said 
share  of  income  or  any  p«rt  thereof,  or  become  bank- 
rupt or  do  or  suffer  sometbing  whereby  the  said 
income,  if  belonging  absolately  to  him,  or  some  part 
thereof,  would  become  payable  to  or  vested  in  some 
other  person,  whichever  of  the  events  ahall  first 
^  happen." 
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Tde  trustees  ware  g^ven  a  diaoretionary  power  to 
maintain  each  son  if  his  life  interest  should  be 
forfeited. 

By  the  same  deed  she  made  a  similar  appointment 
of  certain  property  over  which,  under  the  will  of  one 
P.  Selby,  she  bad  a  power  of  appointment  subject  to 
her  own  life  interest  therein. 

Beiug  advised  that  this  appointment  was  invalid 
in  so  far  as  it  affected  to  restrain  her  children  from 
anticipating  or  releasing  their  life  interest),  aud  in  so 
far  as  it  affected  to  appoint  the  capital  after  their 
deaths  to  their  grandchildren,  she  executed  another 
deed  of  appointment  on  the  3rd  of  February,  1893. 

By  this  deed,  after  recitals  to  the  above  effect,  in 
exercise  of  her  power  under  the  settlement  of  1839,  so 
far  as  Uie  same  remained  unexercised,  she  irrevocably 
appointed  that  after  the  death  of  each  of  her  three 
daughters  and  three  sons  one-sixth  of  the  £7,000 
ahonld  be  held  in  trust  for  such  daughter  or  sou  abso- 
Intely,  ''  my  intention  being  tliat,  by  virtue  of  the 
principal  apptrfntment — t.e.,  that  of  1891 — and  these 
piresents,  each  of  my  said  six  children  shall  take  a 
▼ested  interest  in  one- sixth  of  the  capital  and  income 
of  tiie  said  sum  of  £7,000  subject  only  to  my  own 
life  interest  therein  under  the  settlement." 

By  Seymer  Mitford  Tancred*s  marriage  settlement, 
which  was  an  instrument  in  Sootch  form  and  dated 
the  3rd  of  June,  1896,  he  assigned  to  trustees  all  right, 
■hare,  and  interest  then  belonging  to  him,  or  which 
might  thereafter  belong  to  him,  under  the  settlemmt 
of  1839  and  Mr.  Selby's  will,  and  appointed  them  his 
attorneys  to  receive  his  right,  share,  aud  interest 
thereby  assigned  in  and  under  the  settlement  and  will, 
declaring  that  all  moneys,  securities,  or  investments 
which  should  be  received  by  the  trustees  in  virtue  of 
the  assignation  should  be  held  by  them  upon  trusts 
which  were,  during  his  lifetime,  for  his  sole  benefit. 
There  was  idso  a  charge  on  the  whole  of  the  pro- 
perty settled  for  the  payment  of  ''all  necesaary 
dharg€s  and  expenses  attoiding  the  execution  of  tUe 
trust  hereby  settled.' '  There  was  also  a  general  power 
to  the  trustees  to  realize  the  proper^  assigned  to 
them  and  to  reinvest  the  proceeds. 

On  the  death  of  Lady  Tanored,  on  the  13th  of 
November,  1901,  the  £7,000  under  the  settlement  of 
1839,  and  the  property  subject  to  the  trusts  of  Mr. 
Selby's  will,  be(Mme  divisible,  and  the  present 
summonses  were  taken  oat  and  heard  together. 

Several  questions  were  raised,  but  there  were  only 
two  points  whLohcall  for  a  report. 

His  lordship  held  that  the  restraint  on  anticipation 
and  alienation  imposed  on  the  children  of  Sir  T.  and 
Ijady  Tancred  by  the  deed  of  1891,  was  bad,  so  far  as 
she  was  thereby  dealing  with  the  £7,000  under  the 
aettlement  of  1839,  bat  was  good  so  far  as  she  was 
deiding  with  the  property  subject  to  the  trusts  of  the 
will  of  Mr.  Selby. 

The  question  was  argued  as  to  what  shares  the  six 
younger  diildren  took  in  the  £7,000— that  is  to  say, 
whether  the  two  children  who  had  benefited  under 
the  appointments  o!  1872  and  1878  were  entitled  each 
to  daim  one-seventh  of  £7,000,  plus  one-sixth  of 
five-sevenths  of  £7.000,  or  whether  tbe  £7,000  was 
divisible  in  equal  sixths. 

AUhiAty^  K.C,  and  J.  Heti'Uraon,  for  the  trustees  of 
the  settlement  of  1839. 

Buckrwuter,  E.G.,  and  Howard,  for  the  children 
who  took  no  interest  under  the  appointments  of  1872 
and  1878.— The  intention  of  the  donee  of  the  power 
was  that  the  diildren  should  bring  their  appointed 
shares  into  hotchpot  The  children  who  took  under 
the  two  earlier  appointments  are  bound  to  elect  between 
the  earlier  appointments  and  the  later:  England 
V.  LaverB,  15  W.  E.  31,  L.  R  3  Bq.  63;  In  re  Keen, 


3  L.  R.  Ir.  228.  In  re  Ashton,  46  W.  R.  138,  [1897] 
2  Ch.  574,  where  it  was  held  that  the  rule  against 
doable  portions  did  not  apply,  is  distinguishable  from 
the  present  case. 

Ingpen,  K.C.,  and  L.  FT.  Byrne,  for  the  trustees  of 
Mrs.  Hawkins's  marriage  settlement. — We  are  entitled 
to  ODe-seventh  of  £7,000  plus  one-sixth  of  five- 
sevenths  of  £7,000.  By  the  deeds  of  1891  and  1893 
Lady  Tancred  was  purporting  to  dispose  of  the 
whole  £7,000,  and,  therefore,  of  something  which 
already  belonged  to  Mrs.  Hawkins.  If  Mrs. 
Hawkins  was  not  restrained  from  anticipation,  then 
England  v.  Lavers,  which  wa^  decided  on  the  question 
of  election,  might  apply.  Bat  by  the  dead  of  1891, 
Mrs.  Hawkins  was  so  restrained,  and  on  the  principle 
of  In  re  WheatUy,  33  W.  R.  275.  27  Oh.  D.  606,  and 
In  re  Vardon'e  Trusts,  33  W.  R.  297,  28  Ch  D.  124, 
she  or  her  assigns  can  keep  both  funds  without 
making  compensation.  It  is  immaterial  that  the 
restraint  imposed  by  the  deed  of  1891  was  bad, 
because,  the  doctrine  of  election  being  based  on  the 
presumed  intention  of  the  person  executing  the 
instrument,  it  is  suffident  that  Lady  Tancred  should 
have  intended  to  impoie  the  restraint:  Haynts  v. 
Foster,  49  W.  R.  327,  [1901]  1  Oh.  361.  Also,  no 
question  of  dection  can  arise,  for  Mrs.  Hawkins  must 
elect  to  take  under  the  instruments  of  1891  and  1893, 
which  are  the  instruments  giving  rise  to  the  election, 
and  the  engrafted  doctrine  of  compensation  cannot 
apply  where  this  is  the  case :  In  re  Lord  Cheshamt 
34  W.  R.  321,  31  Oh.  D.  466. 

Darley,  for  Seymer  Mitford  Tancrel  and  the 
trastees  of  his  marriage  settlement. 

Ashton  Cross,  for  the  trustees  of  Mrs.  Somerville's 
marriage  settlement  and  Mr.  Somerville. 

Birrdl,  K,C„  and  G.  E.  8.  Fryer,  for  Mrs.  Somer- 
ville.— She  is  in  the  same  position  as  the  Hawkins 
trastees,  with  this  difference,  that,  inasmuch  as  she 
has  only  settled  what  she  took  under  the  deed  of 
1878,  it  is  only  that  which  goes  to  her  trustees,  and 
anything  which  she  gets  under  the  deeds  of  1891  and 
1893  belongs  to  herself.  The  result  is  that  there  is  no 
fund  out  of  which  compensation,  which  is  the  founda- 
tion of  the  doctrine  of  election,  can  oome.  England 
V.  Lavers  can  only  be  supported,  if  at  all,  on  the 
doctrine  of  election.  The  doctrine  of  substitution,  on 
which  it  professes  to  be  founded,  is  contrary  to  tbe 
principle  laid  down  in  Trollops  v.  Boutledge,  1  De  G. 
&  Sm.  662.    The  present  case  is  within  In  re  Ashton, 

H.  TtrreU,K,C.,tkud,  W.  M  Cann.  for  a  child  of  Mrs. 
Hftwkins,  who  was  a  beneficiary  under  the  Hawkins 
settlement. — England  v.  Lavers  shows  that  the  inten- 
t'on  of  the  appointor  must  be  regarded.  Lady  Tancrtd 
could  not  have  intended  to  lubetitute  for  the  appoint- 
ments of  1872  and  1878  those  of  1891  and  1893, 
because  she  had  forgotten  the  existence  of  the  former. 

BuoKLSY,  J.,  after  stating  the  facts,  continued: 
Now  the  question  has  been  argned  before  me  whether 
the  instruments  raised  a  case  of  dection  or  not.  It 
is  said  that,  Mrs.  Hawkios  having  become  entitled 
under  the  appointment  of  1872  to  one-seventh  of 
£7,000,  and  under  the  appointments  of  1891  and 
1893  to  another  one-seventa  of  the  £7,000,  she  can 
claim  the  one- seventh  which  she  takes  under  the 
appointmfnts  of  1891  and  1893,  without  having  to 
give  compensation.  In  re  Wheatley  ;  In  re  Vardon's 
Trusts,  Uaynes  v.  Foster,  and  In  re  Lord  Chesham 
were  dted  for  the  propontion  that  inasmvoh  as  the 
first  one-seventh  was  appointed  to  her  in  such  a 
manner  that  she  had  only  a  life  interest  withont 
power  of  anticipation,  she  oould  not  deal  with  it, 
and  could  not  therefore  elect.  On  the  other  hand,  it 
was  eaid,  on  the  authority  of  England  v.  Lavers,  that 
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she  most  elect  under  which  iDstrnment  she  will  take, 
and  that  she  cannot  take  both  interests  wiUioat 
making  compensation  to  her  brothers  and  sisters. 

Without  going  so  far  as  to  say  that  she  could  not 
give  compensation,  I  do  not  thiiik  that  the  case  is  one 
of  election  at  all.  Tbe  real  question  is  as  to  the 
meaning  of  the  deeds  of  1891  and  1893  having  regard 
to  what  had  been  done  in  1872  and  1878.  Where  you 
find  that  a  power  is  given  to  a  person  to  dispose  of 
property  you  have  to  see  whether  the  formalities 
have  been  observed,  and  if  that  is  the  case,  then 
you  must  find  out  the  intention  of  the  person 
who  had  the  power  of  disposing  of  the  property. 
I  ought,  therefore,  to  read  these  four  appointments 
and  say  what  it  was  that  she  intended  to  do.  At 
the  outset  it  is  clear  that  after  tae  deeds  of  1872 
and  1878  neither  Mrs.  Hawkins  nor  Mrs.  Somer- 
ville  could  take  less  than  one-seventh  of  the  £7,000. 
But  it  was  open  to  Lady  T«ncred  t)  substitute 
another  interest  for  the  one  that  she  had  giv^n. 
By  "substitute'*  I  do  not  mean  to  imply  that  a*ter 
1878  she,  or  anyone  else,  could  undo  what  had  been 
done;  nor  did  Lord  Bomilly  mem  that  in  England  v. 
Lavera,  But  it  is  another  matter  to  see  what  was  her 
intention  when,  by  the  deeds  of  1891  and  1893,  she 
gave  something  more.  In  reading  the  deed  of  1891 
it  is  clear  that  L^dy  T«ncred  thought  that  she  was 
entitled  to  dispose  of  £7,000,  and  that  she  meant  to 
give  one-sixth  of  that  sum  to  each  of  her  children. 
By  the  deed  of  1891  she  did  to  a  large  extent  dispose  of 
the  sum  in  that  way.  By  the  deed  of  1893  she  disposed 
finally  of  the  whole  sum  of  £7,000.  The  concluding 
words  in  that  deed  [cited  above]  settle  the  matter. 
That  is  what  she  m^iant  t  >  do,  and  e?en  without 
the  deed  of  1893  I  should  cdustrue  the  deed  of  1891 
in  the  same  way.  How  can  I  give  effect  to  that 
intention  ?  Th^re  remained  after  the  deeds  of  1872 
and  1878  enough  of  the  £7,000  to  give  to  the  children 
who  had  not  a  share  of  it  one-saventh  and  a  little 
more,  and  I  read  this  as  an  appointment  to  them  of 
one-seventh,  together  with  enough  to  bring  their 
shares  up  to  one-sixth,  and  an  appointment  to  Mrs. 
Hawkins  and  Mrs.  Somerville  of  enough  to  bring 
their  shares  up  to  one-sixth. 

In  England  v.  Lavers,  where  the  facts  were  like  those 
in  the  prdsent  case.  Lord  Bomilly,  M.B.,  said :  <'  My 
opinion  is  that  the  deed-poll  is  in  snbatitution  for 
the  former  appointments.  Of  course  the  donee  of 
the  power  could  not  interfere  with  these;  but  I 
think  that  when  he  executed  the  deed-poll  he  meant 
to  give  to  each  of  his  daughters  one-sixth  of  the 
fund,  not  in  addition  to  the  one-seventh  he  had 
already  given,  bat  in  subitifcution  for  if  He  is 
using  the  word  *'  substitution  "  in  the  sense,  not  that 
the  donee  can  undo  the  former  appointments,  but 
that  by  dividing  the  fund  into  fewer  shares  he  had 
increased  the  value  of  the  shares  given  by  the 
previous  appointments  and  had  to  that  extent  altered 
them.  It  would  have  been  more  accurate  to  say  "  in 
addition  to  the  former  appointments  so  as  to  equalize 
the  shares  taken  by  the  children  in  the  same  manner 
as  if  the  deed-poU  had  been  substituted  for  the 
former  appointments.''  I  am  not  sure  that  I  should 
follow  Lord  Bomilly  in  holding  that  this  would  raise 
a  case  of  elec^on ;  but  that  point  is  immaterial  to  his 
decision,  the  basts  of  his  ju^g^ent  being  that  by  the 
deed-poll  the'donee  meant  to  provide  that  his  children 
should  take  equal  shares  of  the  whole  fund. 

Then  it  is  said  that  In  re  Ashion  derogates  from  the 
authority  of  Lord  Bomilly's  decision.  In  In  re 
Ashion  the  donee  of  a  power  to  appoint  £10,000 
made  a  will  bv  which  she  appointed  it  to  A.,  B., 
and  0.  equally.  She  then  executed  a  deed 
appointing  one-third  of  the  fund  to  A.  Subee- 
quently  she  died  without  having  altered  her  will. 


Stirling,  J.,  held  that  A,  was  entitlei  to  take  one- 
third  under  the  deed,  and  one-third  of  two-iJurds 
uoder  the  wilL  That  is  not  this  case.  Ttxe  will 
written  before  the  deed  described  the  sum  as  £10,000. 
When  the  deed  was  executed  one-third  of  the  foni 
was  taken  out.  When  you  read  the  will  yoa  most 
read  it  as  at  the  date  of  the  death  of  the  teetatzix, 
and  if  it  had  been  executed  then,  tie  amount  of  th^ 
fand  would  have  beea  less.  In  re  Ashton  has  no 
bearing  on  this  Cftse,  which  I  decide  on  the  ground 
that,  upon  the  true  construction  of  the  deeds  of  1891 
and  1893,  Lady  Tancred  intended  each  child  to  take 
one-sixth  of  tiie  whole  fund.  England  v.  Lavers, 
when  properly  understood,  governs  tliis  case,  and  the 
whole  of  the  fund  passes  in  sixths. 

The  question  was  subsequently  argued  as  to  whether 
the  assignment  by  Seymer  Mitford  Tanored  to  the 
trustees  of  his  marriage  settlement  had  effected  a 
forfeiture  of  the  life  interest  in  the  property  anbject 
to  the  trusts  of  Mr.  Selby's  will  which  had  been 
appointed  to  him  by  the  deed  of  1891. 

DarUyt  for  S.  M.  Tancred  aud  the  trustees  of  his 
marriage  settlement,  argued  that  there  had  been  no 
ffffeiture,  because  in  regard  to  the  property,  he, 
daring  his  life,  took  the  sjle  beubfiial  interest. 

W.  M.  Cann  (S.  Terrell,  K  0.,  with  him),  f^r 
grandchildren,  argued  that  there  had  been  a  forfeiture 
k>ecanse  he  had  disposed  or  had  attempted  to  dispose 
of  his  life  interest  in  the  property. 

He  relied  on  In  re  Porter,  41  W.  B.  38,  [1892]  3  Ch. 
481. 

BucKLVY,  J.,  said  that  under  the  settlement  of 
1896  tne  whole  of  Seymer  Mitford  Tanored's  life 
interest  had  been  assigned  to  trustees  upon  trusts 
under  which  he  was  the  sole  cestui  que  trusty  and  so 
far  he  did  not  think  that  there  had  been  any 
forfeiture.  It  was  said  that  tJie  clause  authorising 
payment  of  the  charges  and  expenses  of  the  trust 
g4ve  a  right  to  the  trustees  to  look  to  this  fund  for 
recoupment  of  their  expenses,  and  that  that  was  a 
disposition  or  attempted  disposition  of  the  inoome 
whereby  it  would  become  "  payable  to  or  vested  in 
sjme  other  person.''  In  his  opmion  that  was  not  so. 
The  objeot  of  the  clause  was  that  if  he  disposed  or 
attempted  to  dispose  of  his  life  interest  or  became 
bankrupt  his  life  estate  should  go  over.  That  had  not 
happened.  Seymer  Mitford  Tancred  remained  the 
only  person  entitled  to  the  income.  The  mere  ^t 
that  the  trustees  had  power  to  charge  their  expenses 
wds  not  sufficient  to  bring  the  case  within  the  ^ose. 
The  caie  was  like  that  of  a  man  who  appointed  an 
agent  to  collect  his  income  and  gave  him  power  to 
charge  a  commission.  Neither  was  the  appointment 
of  the  trustees  to  be  his  attorneys  to  receive  his 
income  an  assignment,  for  he  still  retained  the 
beneficial  interest. 

He  should  have  thought  that  the  reason  of  inieit- 
ing  the  words  *'  attempt  to  dispose  of  "  wai  that  the 
words  ''dispose  of  "  referred  to  an  event  which  could 
not  in  strictness  happen,  because  if  he  attempted  to 
dispose  of  his  interest,  it  ipso  facto  oeaaed  and  could 
not,  therefore,  be  dispDsed  of.  It  was  said,  however, 
that  North,  J.,  in  In  re  Porter  had  held  that  the 
words  *' attempt  to  dispose  of"  had  reference  to  a 
diflpisition  which  by  reason  of  its  having  no  leg»l 
effect  failed  independently  of  the  clanse.  Bven  if 
that  were  so,  in  the  present  caie  there  had  been 
neither  a  disposition  nor  an  attempted  disposition. 
He  held,  therefore,  thit  t^e  life  interest  had  not  been 
forfeited, 

Solioitors,  Payne,  Shaw,  Mackemie,  <b  Lake ;  Qra^ 
6g  Co. ;  Flower  <&  Flower. 
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Btakksy  V.  Baits  of  England. 


House  of  Lords. 


IHoMt  Of  ILorlid. 


From  0.  A.  ( 
(Eagland).  j 


Maroh  9. 


Stabkby  v.  Bank  of  Bnoland.  (a.) 

J^rincipcU  and  agent— Power  of  aUomey — Forged  signa- 
ture—Transfer  of  stork — Stockbroker — Warranty  of 
a  nthority  —Liability — Indemnity. 

Any  person  purporting  to  act  as  agent  impliedly 
tvarrants  the  authority  he  professes  to  act  under,  so  thai, 
should  the  supposed  authority  turn  out  to  be  invalid  or 
forgedy  he  renders  himself  liable  to  make  good  the  loss 
occasioned  to  those  he  has  misled ;  and  this  is  so  even 
token  he  Jwnestly  believes  his  authority  to  be  genuine.  A 
stockbroker^  therefore,  executing  a  transfer  of  stock  at  the 
Banic  of  England  under  a  forged  power  of  attorney  tohich 
he  honestly  believed  to  be  good,  must  indemnify  the  bank 
for  the  consequential  loss  thereby  occasioned  them* 

Oollen  V.  Wright,  6  W.  B.  123,  S  E.  &  B.  647,  ap- 
proved. 

Decision  of  Court  of  Appeal  (50  W.  B.  340,  [1902]  1 
Ch.  610)  affirmed. 

Appeal  from  order  of  Ck>iirt  of  Appeal  (Vaughan 
WiUiamF,  SdrliDg,  and  Oozens-H^rdy,  L.J  J.,  report«*d 
eub.  nwi.  Oliver  v.  Bank  of  England,  60   W.  R.  340. 

11902]  1  Ob.   610).   whiob   affirmed  a  jadgmeat  of 
Cekewich,  J.  (49  W.  R.  391,  [1901]  1  Ch.  652). 

The  facts  a^e  set  out  at  length  in  the  reports  below ; 
they' may  be  shortly  summarized  as  follows : 

In  Deoemb?r.  1897,  the  firm  of  Starkey,  Lewuon,  & 
Cooke,  stockbrokers,  of  which  the  appellant  Starkey 
was  a  member  receiyed  inatruotions  from  a  solicitor 
named  F.  W.  Oliver,  for  whom  they  usually  acted,  to 
apply  for  a  power  of  attorney  for  the  sale  of  Consols 
standing  in  the  books  of  the  Bank  of  England  in  the 
names  of  F.  W.  Oliver'i  brother,  Edgar  Oliver,  and 
F.  W.  Oliver  himself  as  trustees. 

The  firm  accordingly  obtained  the  form  of  power, 
which  waf  forwarded  for  execution  to  F.  W.  Oliver, 
who  returned  it  signed  by  himself,  and  apparently  by 
E  igar  Oliver,  but  the  signature  of  Edgar  Oliver  was 
f orffed,  and  the  usual  notice  failed  to  reach  him. 

The  appellant,  who  alone  siffned  the  demand  to  the 
bank  to  act  on  the  power,  honestly  belibvt'd  bjth 
signatures  to  be  genuine,  and  the  Consols  were  trans- 
ferred under  it  to  other  names.  Certain  bank  stock 
were  afterwards  transferred  under  precisely  similar 
cironmstanoei. 

F.  W.  Oliver  died  in  July,  1899.  After  his  death 
the  fraud  was  discovered,  and  Edgar  Oliver  thereupon 
brought  an  action  against  the  bank  for  replacem<)nt 
of  tbe  Consols  and  sto<^,  and  the  bank  served  the 
appellant's  firm  with  a  third  party  notice  for  an 
indemnity. 

Eekewich.  J.,  gave  judgment  for  the  plaintiff,  and 
held  that  the  appellant  was  bound  to  indemnify  the 
bsok. 

Upjohn,  K,G,,  Bufus  Isaacs,  K.C.,  Stewart  Smith, 
K*C,,  and  Stamp,  for  the  appellant.— The  sole  question 
is,  was  the  case  within  the  law  laid  down  in  t'ollen  v. 
Wright,  6  W.  R.  123,  8  E.  &  B.  647  ?  The  bank  did  not 
rely  only  on  the  broker.  An  ionocent  misrepresenta- 
tion only  entitles  to  a  rescission  of  the  contract 

Dtrry  v.  Peek,  38  W.  R.  33,  14  App.  Cas.  337 ;  Low 
v.  Bouverie,  40  W.  R.  50,  [1891]  3  Ch.  82 ;  Bedgraue 
▼.  Hurd,  30  W.  R.  251,  20  Ch.  D.  1 ;  Firbank's 
Executors  v.  Humphreys,  35  W.  R.  92,  18  Q.  B.  D. 
54;  Pdhm  V.  Walter,  3  B.  &  Ad.  114  ;  Smout  v.  llbery, 
10  M.  &  W.  1 ;  Story  on  Agency ;  Cherry  v.   Colonial 

(a.)  Reported  by  C.  H.  Gkafton,  Esq.,  Barrister- 
at-L^w. 


Bank  of  Australasia,  17  W.  R.  1031,  L  R.  3  P.  0.  24; 
and  Merry  v.  Nickalls,  20  W.  R.  929,  L.  R.  7  Ch.  kp^. 
733,  were  cited  or  referred  to. 

H,  D.  Greene,  K,C*,  Latham,,  K.C,  and  Howard 
Wright,  for  the  respondents,  were  not  called. 

Earl  cf  Halsburt,  L.C. — I  confess  that  I  have 
been  puzzled  to  think  how  I  should  have  arsued  this 
case  on  the  part  of  the  appellant,  if  I  had  had  the 
duty  of  doing  it.    The  two  learned  counsel  who  have 
ingeniously  occupied  a  considerable  time  in  endeavour- 
ing to  do  so,  sho  4V  the  difficulty  which  I  should  have 
had  under  the  circumstances.     I  entertain  no  doubt 
upon  the  question.    It  seems  to  me  that  there  never 
has  reaUy  oeen  any  doubt  upon  the  subject.    I  will 
take  the  judgment  in  Collen  v.  Wright,  and  read  three 
passages   from   it.      Lord    Campbell,    C.J.,    says: 
'*  There  can  be  no  doubt  that  the  t^tator  asserted 
that  he  had  authority  to  let  the  property  on  the  terms 
to    which   he   agreed.      Tdat  is  a  promise  and  a 
warranty.    Might  he  not  then  have  been  sued  on  the 
warranty,  although  he  believed  it  to  be  true  P    If  he 
indaced  the  plaiutiff  to  act  upon  it,  he  was  bound. 
It  is  broken  since  the  testator  had  not  authority." 
Wightmau,  J.,  s*ys :  '*  If  a  man  makes  a  contract  as 
ag«nt,  he  does  promise  that  he  is  what  he  represents 
himself  to  be,  and  he  must  answer  for  any  damage 
which  directly  results  from  confidence  being  given  to 
the  representation."   Crompton,  J.,  says :  « I  am  of  the 
same  opinion.    The  first  qaestion  is  whether  an  action 
lies  on  the  contract  of  a  person  representing  hims^ 
to  have  authority,  there  being  good  consideration  for 
such  a  contract."    These  three  statements  seem  to  me 
to  cover  the  whole  gpround.    And  those  statements 
are   corroborated  by  the  full  Court  of  Exchequer 
Chamber.    Therefore  the  whole  number  of  judges 
who  held  both  those  principles  to  be  part  of  the  law 
of  England  was  nine  judges,  nearly  fifliy  years  ago. 
That  seems  to  me  to  render  this  case  free  from  all 
doubt.    I  do  not  seek  to  go  into  the  principle  upon 
which  that  law  maf  be  supposed  to  rest.      It  is 
enough  for  me  to  say  that  at  any  rate,  upon  the 
grounds  there  stated,  it  has  been  the  law  for  fifty 
years,  enunciated  by  judges  of  the  highest  authority. 
I  have  not  the  least  notion  what  is  sapposed  to  have 
shaken  that  state  of  the  law  in  the  decision  in  Derry 
V.  Peek.    We  have  more  than  once  been  told  that 
Dtrry  v.  Peek  is  supposed  to  have  altered  the  law — I 
do  not  think  that  it  has  anything  to  do  with  it.    It 
was  an  action  for  deceit,  and  this  House  held  that 
where   it  is  an  action  for  deceit  you  niust  prove 
deceit,  and  you  must  prove  mala  fides  on  the  part 
of  the  person  who  deceived  the  other.    I  suppose 
that  it  was  no  new  law.    The  application  of  that 
law  to   the   particular   case  became  a  qaestion  of 
fact,  and  purely  of  fact.    Some  of  us  thought — I 
myself  did — that  the  facts  were  rather  in  favour  of  the 
view  that  there  was  intentional  deceit ;  but  that  was 
a  qaestion  of  fact,  and  it  was  disposed  of  by  the  court 
below.    That  court  was  unanimous  in  holding  that 
the  court  of  first  instance  was  tight  in  coming  t3  the 
conclasion  that  there  was  in  fact    no  real  deceit. 
Bat  what   has  that  to  do  with  the  present  case  P 
Here  il  a  formal   docament,  intended  to  be  acted 
upon,  which  upon  the  face  of  it  purports  to  be  a 
representation  of  authority    by   the   person   whose 
signature  is  appended  thereto.     Upon  the  facts  I 
should  have  thought  it  impossible  to  doubt  that  it 
was  a  representation  of  authority  on  the  part  of  those 
two  persons  whose  signatures  purport  to  be  to  it,  and 
that  tha  person  who   produced  the  authority    and 
demanded  to  act  upon  it  was  himself  asserting  the 
authority  which  he  supposed  he  had,  to  do  the  thing 
which  he  was  doing.      He  had  no  suoh   authority 
The    result    is    that    tha    bank    have    transferred 
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a  quantity  of  Consols  standing  in  the  names  of  two 
persons  when  only  one  person  gave  the  anthority. 
That  appears  to  me  to  come  within  the  effeot  of  the 
decision  to  which  I  have  referred,  and  I  do  not  think 
it  necessary  to  go  throuich  the  catena  of  cases  upon 
that  sabject.  It  is  said  that  this  case  is  extending 
the  principle  of  Collen  ▼.  Wright.  I  do  not  think  that 
it  is.  It  seems  to  me,  as  a  matter  of  priociple,  to  fall 
exactly  within  Collen  v.  Wright,  I  have  not  been 
able,  and  I  never  have  been  able  from  the  beginning 
to  the  end  of  the  argament,  to  underdtabd  what  is 
meant  by  saying  there  is  a  distinction  which  maket 
it  an  extension  of  Collen  v.  Wright,  bpcause  the  con- 
seqnenoe  in  that  case  was  a  contract,  but  here  no 
such  conseqaence  followed.  I  think  that  it  is  abso- 
lutely immaterial,  and  arises  from  a  confusion  between 
'*  contract ''  and  ''  warranty,"  bat  whether  the  facts 
made  a  contract  batween  the  plaintiff  and  the 
defendants,  or  whether  or  not  a  contract  followed 
in  consequence  seems  to  me  an  aHsolutely  illogical 
and  unintelligible  distinction.  Th%t  which  does 
enforce  the  liability  is  .that,  under  the  circumstances 
of  this  document  being  presented  to  the  bank  to 
be  acted  upon,  and  upon  the  representation  that  the 
agent  had  the  authority  of  the  priudpal,  which  he 
had  not,  that  does  import  an  obligitton,  the  contract 
being  for  good  consideration,  on  the  part  of  the 
person  that  the  thing  which  he  represented  to  be 
genuioe  was  genuine.  The  result  is  that  I  think  th%t 
this  appeal  should  be  dismissed  with  costs  and  I  move 
your  lordships  acooidingly. 

Lords  AsHBOUBNB  and  Maonaohtbn  concurred. 

Lord  Dayby. — ^I  also  entirely  agree.  The  point  made 
by  Mr.  Bufus  Isaacs  seems  to  be  this,  that  Collen  v. 
Wright  is  an  exception  from  the  rule  that  an  innocent 
representation  gives  no  cause  of  action,  and  that,  as  an 
exception,  it  is  to  be  confined  to  the  particular  case  in 
which  it  was  laid  down ;  Collen  v.  Wriqht  having  been 
a  case  in  which  a  supposed  agent  induced  a  third 
party  to  enter  into  a  contract  with  him,  it  must  be 
oonffned  to  the  oases  in  which  the  transaction  entered 
into  with  the  supposed  agent  was  in  the  nature  of  a 
contract.  Ithinlc  that  it  would  be  a  very  narrow 
oonstruotion  to  put  upon  the  rule  laid  down,  and  not 
in  aooordance  with  the  statement  of  it  by  the  learned 
judges.  I  will  not  trouble  your  lordships  by  reading 
what  Bramwell,  L.J.,  said  in  the  case  of  JDickeon  ▼• 
Beuter^B  Telegram  Co.,  26  W.  B.  23,  3  0.  P.  D.  1,  but  he 
pointed  out  that  it  was  a  fallacy  to  treat  it  as  an  excep- 
tion from  the  law  relating  to  actions  of  deceit  and  that  it 
really  and  tiuly  was  a  separate  and  independent  rule  of 
law.  As  a  separate  and  independent  rule  of  law  it  was 
not  confined  to  the  bare  case  where  the  transaction  was 
simply  one  of  a  contract  in  business  into  which  a  third 
party  was  induced  to  enter  by  a  representation  that 
ue  person  with  whom  he  was  doing  business  had  the 
authority  of  some  other  person.  Beally  and  truly 
Mr.  Upjohn's  agument  is  the  same  thing  in  another 
form,  because,  as  I  understand  it,  the  whole  stre  s  of 
his  argument  has  been  to  sho«v  that  this  case  is  not  an 
exception  from  the  rule  as  to  actions  of  deceit,  and 
that  the  rule  as  laid  down  in  Collen  v.  Wright 
and  other  cases,  which  need  not  be  enumerated,  does 
not  extend  oases  where  the  supposed  agent  did  not 
know  that  he  had  no  authoiity  and  had  not  the  means 
of  finding  out.  It  is  sufficient  to  take  the  earliest  cases 
in  which  the  rule  is  stated,  and  I  will  tske  as  an 
example  a  case  older  than  Collen  y.  Wright ;  Lewis  v. 
Nicholson,  18  Q.  B.  503,  in  which  Lord  Oampbell, 
O.J.,  stfttes  the  doctrine  thus:  After  saying. that  in 
no  case  where  it  appears  that  a  man  did  not  intend  to 
bind  himself,  but  only  to  make  a  contract  for  a 
principal,  can  he  be  sued  in  place  of  the  principal, 
merely  because  there  was  no  authority,  he  says :  **  He 


is  liable  if  there  is  any  fraud  in  an  action  for  deoeit, 
and,  in  my  opinion,  as  at  present  advised,  on  an 
implied  contract  that  he  had  authority,  whether  there 
was  fraud  or  not."  Other  cases  might  be  cited  to 
exactly  the  same  effeot,  and  I  am  of  opinion  that  it  ii 
utterly  immaterial  for  the  purpose  of  the  application 
of  this  branch  of  the  law  whether  the  supposed  agent 
kf.ew  of  the  defect  of  his  authority  or  not,  and  indeed 
that  is  the  very  doctrine  winch  is  asserted  by 
Story,  J.,  in  his  fir«t  edition,  as  well  as  in  subsequent 
editions,  on  his  work  of  Agency,  to  whicb  refoenoe 
has  been  made.  The  same  point  was  also,  as  I  under- 
f^tand  the  case,  dealt  with  in  the  case  of  Cherry  v.  The 
Colonial  Bank  of  Awtralaeia  in  the  Privy  Council,  to 
which  reference  was  made.  I  have  no  hesitation  in 
saying  that  I  entirely  concur  in  the  motion  which  has 
been  made  in  the  present  case. 

Lord  BoBBBTSON  concurred. 

Lord  LiNDLBY. — ^Tuis  is  the  first  time  that  I  have 
ever  heard  Collen  ▼.  Wright  disputed.  It  appears  to 
me  to  be  good  law,  and  it  was  law,  long  before  that  case, 
according  to  Story,  J.  I  do  not  quite  understand  the 
observation  made  by  Cookbum,  O.J.,  that  there  was 
nothing  iu  Story  against  the  view  which  he  took.  It 
appears  to  me  that,  whatever  may  be  said  of  tbn 
other  caies,  Collen  ▼.  Wright  is  sound,  Firbank's 
Executors  v.  Humphreys  is  sound,  and  so  is  tiiis 
decision. 

Order  appealed  from  affirmed  and  appeil  dismissed 
with  costs. 

Solicitors  for  the  appellant,  Morley,  Shirreff,  <€-  Co. 

Sjlicitors  for  the  respondents,  Freshfitldt. 


(Conxt  of  Appear. 
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From  Ohan.  Div. 
(Vaughan  William",  Bomer,  and  |  May  11,  12 

Cozens- Hardy,  L.JJ.^  J 

In  re  iNNBS.  (a.) 

Company— Winding  up —Contributory — Shares  allMtd 
without  consideration — Liability  of  allottee — Mis- 
Jtasance  of  directors. 

In  1899  two  brothers,  Messrs.  R.  L  and  J.  /.,  who  had 
certain  patent  rights,  arranged  with  six  shipowners  to 
f(»rm  a  private  company,  and  to  sell  to  such  compttny 
their  business  and  patent  rights  for  £G  000,  payable  as  to 
£3,000  in  cash  and  as  to  £3,000  in  fully-paid  sharts. 
It  wa^  arranged  (U  that  the  capital  of  the  company 
should  be  £25.000,  divided  into  2, oOO  shares  of  £iO each ; 
(2)  thit  the  vendors  should  take  SOO  fully  paid-up  shares 
tt9  the  balance  of  their  purchase-money ;  (3)  thcU  the  six 
shipowners  should  take  and  pay  for  fijty  shares  apiece 
for  the  purp'ise  of  raising  the  £3,000  payable  in  cash  to 
the  vrndors  ;  (4)  that  of  the  remaining  1,900  sharee  each 
of  the  six  shipowners  should  tak*,  300  fully-paid  shares 
for  his  own  btwfit;  (5)  that  the  last  100  sfiares  should 
be  held  in  reserve  and  should  be  applied  in  making  bonus 
payments  to  persmis  iidrodn^ing  business  to  the  company. 
On  the  1th  of  December,  1899,  the  company  was  duly  i«- 
CffTporated  with  the  capital  above  stated.  No  prospectus 
was  issued,  and  there  was  no  intention  to  go  to  the  public 
with  shares. 

In  pursuance  of  the  above-mentioned  arrangement  an 
agreement,  dated  the  23rd  of  March,  1900,  was  enttrrd 
into  between  the  vendors  and  the  company,  whereby  Vtc 


(a.)  Beported  by  B.  B    Campbell,  Esq.,  Barrister- 
a' "Law. 
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vendofi  purported  to  sell  their  huBtnesB  and  patent  rights 
to  the  company  for  £25.000.  payable  as  to  £3,000  in  cash 
and  as  to  £22,000  by  the  allotment  to  the  vendors  or  their 
nominees  of  2.200  fully-paid  shares.  This  agreement 
was  duly  rfgUtered,  and  the  shares  were  allotted  in 
occirdance  with  the  antecedent  arrangement. 

In  November,  1901,  the  company  went  iwto  liquidation, 
and  a  svmmons  was  taken  out  by  the  liquidator  against 
the  four  directors^ viz  ,  E.  /.  and  ihrte  of  the  shipowners, 
for  a  declaration  that  the  three  shipowner  directors  were 
liable  as  conirituiories  for  the  full  amount  of  the  fully 
paid-up  shares  which  they  had  received,  and,  in  the 
alternative  for  a  declaration  that  all  four  directors  were 
liable  for  misfeasance. 

Held,  that  the  contract  of  the  2Zrd  of  March,  1900. 
carried  out  the  true  previous  intention  of  the  parties ;  that 
it  was  a  genuine  contract  of  sale  as  between  the  vendors 
and  the  company  ;  that  the  director  allottees  received  these 
shares  as  nominees  under  the  rights  of  the  venders;  and 
consequently  that  the  liquidattr  could  not  make  them  liable 
as  contributories. 

Held,  further,  that  the  directors  were  n^t  liable  on  the 
ground  of  misfeasance,  all  the  shareholders  having  known 
of  and  acquiesced  in  the  transaction. 

Judgment  of  Kekewich,  J.  (ante,  p,  378,  [1903] 
1  Oh.  674),  reversed. 

Appeal  from  the  deoision  of  Kekewicb,  J.  (reported 
ante,  p.  378,  [1903]  1  Ch.  674). 

The  facts  arn  f  ally  set  oat  iu  the  report  of  the  case 
in  the  court  btlov7. 

The  argnmeatB  adduced  were  the  same  as  those  in 
the  oourt  below,  and  the  same  oases  were  cited. 

Upjohn,  K,C.,  and  Jessel,  for  the  appellants. 

Oore-Browne,  K  C„  and  Cozen  s-Hardy,  for  the 
reopondents. 

Yauohan  Williams,  L.  J.— There  was  a  summons 
taken  c>ut  by  the  liquidator  against  three  directors  and 
a  Mr.  Bobert  Innep,  for  a  declaration  that  the  first 
three  respondents  were  liable  as  contributories  for  the 
fall  amount  of  certain  shares  in  the  company  allotted 
to  them  respectively  as  fully  paid  up ;  and,  in  the 
alternative,  for  a  declaration  that  all  the  respondents 
were  jointly  and  severally  liable  as  directors  for  mis- 
feasanoe  for  having  paid  away  the  capital  cf  the 
oompsny  without  any  consideration.  Kekewich,  J., 
did  not  find  anything  as  regards  the  misfeasance 
poiut,  and  expressed  his  doubt  as  to  whether  these 
gentUmen  could  be  made  liable  on  that  ground,  but 
proceeded  to  deal  with  the  suomions  independently 
of  misfeasance.  He  gave  judgment  in  favour  of  the 
liquidator,  ai>d  it  is  that  jiidgment  which  we  have 
now  to  consider. 

This  was  a  company  formed,  as  a  private  oompauy, 
and  everything  that  was  done  was  done  with  the  full 
knowledge  of  all  the  eight  members,  and  the  result 
was  this :  that,  there  being  thi*  company  formed  for 
the  purchase  of  the  business  of  Messrs.  Innes,  a  con- 
tract was  ultimately  entered  into  under  which  the 
batiness  of  Messrs.  Innes  was  sold  to  the  company, 
and  part  of  the  coDsideration  payable  by  the  company 
to  Messrs.  Innes  consisted  of  full; -paid  shares.  It  is 
not  disputed  that  of  these  fully-paid  sharts,  which 
purported  to  be  paid  to  Messrs.  lones,  these  three 
directors  received,  each  of  them,  three  hundred.  It 
is  said  that  these  shares  were  not  in  any  way  paid 
for,  either  by  these  three  directors  or  by  Bobert  Innes, 
who  represents  the  vendors,  and  that  the  transaction 
really,  constituted  a  gift  by  the  company.  There  was 
some  sort  of  a  suggestion  made  thu,  because  these 
gentlemen  took  as  aUottees,  you  might  leave  out  the 
part  of  the  contract  which  related  to  the  vendors  and 
their  nominees,  and  treat  the  agreement  of  the  23rd 
pf  March,  1900,  as  a  simple  transaction  between  the 


company  and  directors.    It  is  impossible  now  to  argae 
that  it  is  so.    That  contract  was  a  transaction  which 
entitled  the  vendors  to  have,  as  part  of  the  considera- 
tion for  the  property  they  were  selling,  certain  shares 
at  thtir  disposal.    There  was  prior  to  the  sdlotment 
no  application  by  the  aUottees  at  all,  and  no  contract 
between  them  and  the  company.    It  is  impossible  to 
ignore  the  fact  of  this  contract,  which  has  not  been 
impeached,  and  under  which  property  passed  to  the 
company.    It  is  said,  however,  that  we  ought  to  treat 
these  shares  as  shares  taken  without  consideration, 
because,  it  is  said,  we  ought  to  treat  the  business 
assets,  which  were  sold,  as   being  of  the  vaIuc  of 
£6,000,  and  the  fully-paid  shares  given  beyond  that 
price  as  not  really  b'^ing  a  part  of  the  consideration 
of  the  purchase,  but  as  a  gift  made  by  the  company 
to  the  vendois  for  the  purpose  of  beiog  handed  on  to 
these  directors.    A  great  many  cases  have  been  cited 
as  showing  that  the  court  is  not  bound  by  tiie  form 
of  a  contract,  but  is  entitled  to  go  behind  it.    We  are 
invited  to  say  that  the  transaction  was  colourable ; 
that,  whilst  purporting  to  be  the  payment  of  a  price, 
it  was  really  a  gift,  or,  if  not  a  gift,  the  payment  of  a 
commission  for  the  pladnff  of  it^s  capital.    This  is  a 
mere  question  of  fact,  and  I  cannot  agree  that  we 
ought  to  come  to  this  conoluiion  of  fact  at  all.    It 
was  not  sngAC^ted  by  the  liquidator  that  these  gentle* 
men  were  guilty  of  any  fraud,  and  therefore  primd 
facie  we  have  got  before  us  a  contract  under  whicii 
these  fully-paid  shares  were  part  of  the  price  of  the 
property  which  was  sold.    It  cannot  be  suggested 
that  mere  inadequacy  of  price  is  sufficient  of  itself  to 
invalidate  the  contract.    To  do  that  you  must  show 
that  the  contract  of  purchase  in  truth  and  in  fact 
was  sometJiing  else  than  a  purchase.    I  see  no  ground 
whatever  for  coming  to  that  conclusion.    On  looking 
at  the  factsy  as  a  whole,  it  seems  to  me  that  it  was  a  most 
natural  transaction  that  the  vendors,  when  selUnff, 
should  consider  it  a  reasonable  thing  to  do,  not  only 
to  ask  for  cash,  but  also  to  ask  for  payment  in  shares. 
And,  although  I  have  not  got  to  go  into  the  question 
of  the  goodness  or  badntss  of  the  bargain  on  the 
part  of  the  companv*  I  think  that,  so  far  as  the 
company  is  cancemed,  there  is  nothing  to  leal  us  to 
the  conclusion  that  such  a  bargain  was  not  made  by 
those  act irg  on  behalf  of  the  company  in  the  honest 
belief  that  it  was  in  the  interests  of  the  company.    I 
have  seen  nothing  in  the  affidavits  or  anything  else 
to  lead  me  to  say  that  the  transaction  was  not  what 
it  purported  to  be.     The  only  other  observation  I 
haveti  make  is  with  regard  to  one  suggestion  as  to 
the  largeness  of  the  amount  which  was  given  in  these 
fully-paid  shares.     I  can  only  say  that  I  entirely 
agree  with  the  view  taken  by  Mr.  Upjohn,  that  when 
once  you  arrive  at  the  conclusion  that  there  really 
was  a  contract  of  sale  and  purchase,  and  that  the 
company  did  get  the  property  in  fact,  then  it  is  a 
matter  of  indifference  ho«?  the  shares  were  divided 
amongst  the  eight  shareholders.    Under  the  circum- 
stances, there  is  nothing  to  be  said  with  regard  to  the 
misfeasance  part  of  the  summons.    I  am  of  opinion 
that  we  must  reverse  the  judgment  of   the  court 
below. 

BoMEB,  L.J. — I  have  come  to  the  same  condnsion. 
Wh»  n  the  arguments  on  behalf  of  the  respondent,  the 
liquidator,  are  analyzed,  it  will  be  found  that  for 
their  validity  they  really  depend  on  two  assumptions. 
The  first  as  umption  is  this— viz.,  that  before  the 
company  was  formed  and  before  the  contract  was 
made  between  the  vendors  and  the  company,  the  two 
luLCS  aud  the  six  shipowners  had  arranged  that 
Messrs.  Innes  should  sell  their  property  to  the  com- 
pany for  £6,000  only.  Now  I  cannot  agree  with  that 
assumption  of  fact  at  all.    I  do  aot  thiuk  that  Messrs, 
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looes  would  have  been  willing  to  sell  to  the  company 
without,  as  part  of  the  terms  of  sale,  obtaining  such 
a  hold  of  the  share  capital  as  would  enable  them  to 
cany  out  the  negotiations  of  sale  as  between  them- 
selvei  and  the  six  other  gentlemen.  It  was,  to  my 
mind,  most  important  to  Messrs.  Innes  th%t  they 
should  obtain  the  confidence  in  the  company  of  the 
six  shipowners,  and  that  they  should  all  be  interested 
in  the  capital,  and  have  that  capital  to  themselves  in 
the  proportions  which  they  had  arranged  between 
themselves.  To  my  mind  the  negotiations  between 
those  parties  and  the  arraogemfnts  come  to  were 
quite  ^consistent  with  the  view  that  the  purchase- 
money  should  be  fixed  at  £25,000,  as  to  £3  000  in 
cash,  and  as  to  £22,000  in  fully-paid  shares,  and  that  the 
six  should  get  from  fif essrs.  Innes,  as  vendors,  such 
part  of  the  £22,000  in  shares  as  had  been  arranged 
between  them.  If  such  an  arrangement  had  not  been 
effected,  there  would,  in  my  opinion,  have  been  no 
sale  and  no  company.  The  first  assumption,  then, 
goes  by  the  board.  The  second  assumption  on  which 
the  liquidator  relied  was  this — viz.,  that  a  contract 
had  been  made  by  the  tvo  Messrs.  Innes  to  sell  to 
the  company  for  £6,000.  It  is,  to  my  mind,  im- 
possible to  make  such  an  assumption  No  such  con- 
tract ever  existed.  The  contract  which  was  in  fact 
made  and  registered  carried  out,  to  my  mind,  the 
real  intention  of  the  parties.  But  for  that  registered 
contract  the  company  would  never  have  acquired  the 
patent  rights  which  they  did  acquire.  And,  when 
you  look  at  the  registered  contract,  it  is  not  one 
which  can  be  severed  and  treated  as  two  contracts — 
one  as  a  contract  of  sale  by  the  Messrs.  Innes  for 
£6,000,  the  other  as  a  contract  by  the  company  to 
issue  shares  to  the  E>hipovners  as  a  consideration  f«-r 
Iheir  applying  for  £500  worth  of  shares.  The 
registered  contract  cannot  be  so  split  up,  land  it  is 
impossible  to  hold  that  these  shares  were  allotted 
without  consideration  or  at  a  discount. 

The  ground,  then,  upon  which  the  case  was  decided 
in  the  court  below  cannot  be  supported.  It  U  im- 
pofl»ible  to  place  th?  appellants  upon  the  list  of 
contributories  as  holders  of  unpaid  shares.  The  case 
is  covered  by  the  decision  of  tbe  Court  of  A-^peal  in 
Carling's  case,  24  W.  R.  165,  1  Ch.  D.-  115.  There 
was  no  taking  of  shares  by  the  appellants  as  between 
them  and  the  company.  They  only  acquired  as 
nominees  under  the  rights  of  'he  t«70  Innes. 

Tbe  only  other  ground  upon  which  the  liquidator 
could  have  succeeded  is  that  of  misfeasance.  Bat 
the  circumstances  negative  such  a  view.  The 
shBrehclders  were  eight  in  number,  all  were  aui 
juris,  no  other  shareholders  were  contemplated. 
That  being  so,  the  company  as  a  whole  knew  of 
these  shares  being  given  to  the  six  shipowners,  and 
consequently  have  no  right  to  impeach  the  transaction 
or  to  call  upon  these  gentlemen  to  refund  either  thf> 
shares  or  their  value.  There  was  no  act  ultra  vires  the 
company,  there  were  no  acts  requiring  to  be  validated 
by  some  formal  meeting  of  the  company.  The 
creditors,  again,  have  no  right  to  impeach  if  the 
company  has  not  tbe  right.  The  creditors  are  not 
deceived.  If  they  had  looked  at  the  registered 
contract  they  would  have  seen  what  the  position  was. 
They  would  have  found  that  all  the  shares  of  the  com- 
pany had  been  issued  as  fully  paid  up ;  they  wculd  have 
seen  that  the  property  consisted  of  patents  and  other 
rights  acquired  by  the  company.  The  creditors,  then, 
can  have  no  right  to  make  these  gentlemen  liable  by 
alleging  misfeasance.    The  appeal  must  succeed. 

OozENS  Habdy,  L.J. — I  also  am  unable  to  adopt 
the  view  of  Kekewioh,  J.,  in  this  case.  There  are  two 
points  for  decision.  If  the  qnes^on  were  now  raised 
lor  tbe  first  time  a  good  deal  might  be  said  in  support 


of  that  part  of  the  application  which  seeks  to  charge 
these  directors  with  nusfeasanoe.    It  is  conceded  that 
if  tliere  had  been  in  fact  other  shareholders  at  the 
time,  or  any  intention  that  there  should  be  other 
shareholders,  the   directors    might   have  been  held 
liable.    On  principle  it  is  not  easy  to  appreoiate  the 
distinction  between  a  private  company  and  a  pabUo 
company.    It  might  have  been  more  satisfactory  to 
say   that   in    each  case  the    mere   knowledge  and 
acquiescence  of  all  the  shareholders,  not  manifesied 
by  a  formal  resolution  of  the  company  in  general 
meeting,  ought  not  to  suffice  to  condone  a  breach  ci 
trust  in  the  event  of  the  subsequent  winding  up  of 
the  company.    But  the  authorities  have,  in  my  view, 
decided  the  contrary,  and  the  misfeasance   part  of 
the  summons  cannot,  therefore,  be  supported.    Am  to 
the  other  part  of  the  summons,  I  can  find  no  ground 
for  holding  the  appellants  liable  unless  the  oonrt  is 
prepared  to  overrule  Carting's  case  and  the  sabseqnent 
authorities  which  have  followed  it,  which,  of  coarse,  is 
impossible.    There  was  only  one  contract  between  the 
vendors  and  the  company ;  it  was  not  even  one  contract 
divisible  into  two  parts.    It  was  probably  a  voidable 
oontiract,  but  it  cannot  now  be  avoided  or  impeached. 
The  company  took  possession  of  tbe  property.    The 
liquidator  has  sold  it.    The  court  cannot  go  into  the 
question  of  consideration.    The  vendors,  as  between 
themselves  and  the  company,  were  entitled  to  these 
shares  fully  paid  up,  and  were  entitied  to  have  them 
allotted  to  their  nominees.    The  agreement  between 
the  vendors  and  the  directors  as  to  tbe  disposal  of 
part    of   the   purchase    price   receivable    from   the 
company  did  not  make  the  contract  of  sale  betweeo 
the  vendors  and  the  company  either  a  ''shun"  or 
"illusory." 

Appeal  allowed 

Solicitors,  F,  W.  Hill;  Burn  &  Berridge. 


From  E.  B.  Div.  \ 

(Collins,  M.B.,  and  Stirling  and  [  April  21. 

Mathtw,  L.JJ.)  J 

Atkinson  v.  Lumb.  (a ) 

Master  and  servant — Employer's  liability — Acddehi—' 
Compensation — **  On  or,  in  or  about  engineering  work" 
— Construction  of  reservoir — Laying  water-pipes— 
Workmen's  Compensation  Act,  1897  (60  ct  61  Vict,  c. 
37),  «.  7. 

A  contractor  had  entered  ifUo  a  contract  for  the  con- 
structifm  of  a  reservoir  jamd  the  laying  of  water-pipes 
from  the  reservoir  to  a  town  about  two  milea  away.  The 
laying  of  the  pipes  was  commenced  at  a  point  about  600 
yards  from  the  reservoir,  and  the  work  was  continued 
towards  the  reset  voir.  The  trench  fur  the  pipes  had  been 
opened  for  about  100  yards,  and  the  pipe-track  for  ikt 
rest  of  the  distance  to  the  reservoir  had  been  staked  out 
A  irorlcman  who  wis  employed  by  the  contractor  in  lay- 
ing the  pipes  was  injured  by  an  accidetit  at  a  spot  between 
500  a7id  600  yards  from  the  reservoir.  The  reservoir 
was  being  constructed  by  means  of  machinery  driven  by 
iteam,  but  no  machinery  driven  by  steam,  water,  ur  other 
mechanical  power  was  used  in  laying  the  pipes.  In  pro- 
ceedings to  assess  compensation  under  the  Workmen's 
Compensation  Act.  1897,  the  county  court  judge  found 
t'tat  the  laying  of  the  pipes  was  a  necessary  part  of  the 
entire  work,  which  wxs  an  **  engineering  loork  "  within 
section  7,  subsection  2,  of  the  Act,  and  thai  ther^ure  the 

(a.)  Eeforted  by  W.  F.  Babrt,  Esq.,  Barriater- 
at-Law. 


Vol.  LI. 


[Jane  13, 1903.] 


THE  WEEKLY  REPORTER. 


6l1 


Court  of  Appeal. 


Atkinson  v.  Lumb. 


COUBT  OF  APPBAL. 


taorkman  wae  at  the  time  of  the  aecideat  employed  on  that 
engineering  work. 

Held,  that  there  was  evidence  upon  which  the  county 
court  judge  could  so  find. 

Appeal  from  an  award  of  the  Todmorden  Ooanty 
Court  judge  under  the  Workmen's  Compensation  Aot, 
1897. 

The  applicant  for  ompensation  wa^  a  workman  ia 
the  employment  of  a  contractor  named  Lumb.  Lumb 
bad  entered  into  a  contract  with  the  Corparatiou  of 
Todmorden  for  the  construct  ion  of  a  water  resereoir 
and  filter  beds,  and  the  layiag  of  pipes  from  the 
reservoir  to  Todmorden,  a  distance  of  about  two  milt^s. 
The  work  was  all  being  carried  out  under  one  con- 
tract. The  laying  of  the  pipei  wai  commenced  at  a 
point  about  600  yards  from  the  reservoir,  and  was 
continued  towards  the  reservoir.  A  trench  for  the 
pipes  bad  been  opened  for  about  100  yards  from  this 
point,  and  the  contractor  had  taken  possession  of  the 
rest  of  the  ground  between  this  and  the  reservoir, 
and  had  staked  out  the  pipe  tracl^  up  to  the  reservoir. 
The  pipes  were  brought  to  the  place  in  wagons  and 
lifted  out  of  the  wagons  by  means  of  a  derrick  worked 
by  hand. 

On  the  15th  of  JanuGury,  1902,  the  applicant  was 
employed  in  lAjitig  the  pipes  in  the  trench,  when, 
in  pacing  off  the  steel  rope  attached  to  the  derrick,  a 
broken  strand  iniured  his  tiinmb  and  incapacitated 
him  for  work.  At  this  time  the  reservoir  was  being 
oonstructed  by  means  of  machinery  driven  by  steam. 
In  proceeding  to  assess  compensation  under  the  Work- 
men's Compensatioi  Act,  1897,  it  was  admitted 
the  construction  of  the  reservoir  was  an  **  engineering 
work "  within  the  meaning  of  section  7  of  the  Act, 
but  it  was  contended  on  bebalf  of  the  employer  that 
the  applicant  was  not  at  the  time  of  the  acoilent 
employed  "  on  or  in  or  about  engineering  work." 

The  county  court  judge,  in  giving  his  decision,  said 
that  the  point  at  issue  was  whether  or  not  the  wat?r 
pipes,  which  were  to  be  connected  with  the  reiervoir, 
and  the  work  neceasary  for  laying  them  down,  were 
so  much  an  integral  part  of  the  water  system  as  to 
bring  the  case  within  the  Act.  In  his  opinion,  this 
work  for  and  laying  of  the  pipes  were  a  necessary 
part  of  the  engineering  work  of  the  water  supply, 
and  80  intimatdy  connected  with  it  as  to  make  it  a 
part  of  the  entire  work,  and  in  no  wise  diseooiated 
from  or  merely  ancillary  to  it.  as  in  the  case  of 
Chambers  v.  WhiteJiaven  Harbour  Commissioners^  47 
W.  R.  533,  [1899]  2  Q.  B.  132.  The  reservoir  without 
tlie  pipes,  or  the  pipes  without  the  reservoir,  would 
not  in  either  case  be  a  complete  work,  and  as  a  part 
was  engineering  so  was  the  whole.  He  aooordingly 
made  an  award  m  favour  of  the  applicant  for  half  his 
weekly  wages. 

The  employer  appealed. 

After  the  award  the  applicant  died  from  blood 
poisoning  consequent  upon  the  injury,  and  his 
personal  representatives  were  made  respondents  to  the 
appeal. 

Adshead  Elliott ,  for  the  employer. — The  employ- 
ment of  the  decessed  man  at  the  time  of  the  accident 
was  not  '*on  or  in  or  about  engineering  work" 
within  section  7  of  the  Workmen's  Compensation  Act, 
1897.  The  reservoir  was  an  engineering  work,  but 
this  accident  happened  between  500  and  600  yards 
away  from  it.  It  therefore  did  not  happen  "  about " 
the  engineering  work:  Chambers  v.  Whitehaven 
Harbour  Commissioners  is^  direotiy  in  point.  The 
award  was  therefore  wrong. 

E,  Shortt,  for  the  respondents. — The  county  o^urt 
judge  has  found  as  a  fact  that  the  work  of  oonstruot- 
ing  the  reserroir  and  laying  the  pipes  was  one  entire 


work  carried  out  under  one  contract.  The  work  was 
split  up  into  sections  for  convenienoe,  and.  the  judge 
has  found  that  the  laying  of  the  pipes  was  a  neces- 
sary part  of  that  engineeriog  work.  There  was 
evidence  upon  which  the  judge  could  so  find,  and 
this  court  cannot  interfere  with  his  fiuding.  It  is  a 
question  of  fact  in  each  case,  aud  whether  the  distance 
from  the  reservoir  is  600  yards  or  20  yards  can 
make  no  difference  in  principle.  The  deceased  man 
at  the  time  of  the  accident  was  therefore  engaged 
**on,"  or  at  any  rate  "  about,"  engineering  work. 
The  case  of  Middlemiss  v.  Middle  District  Committee  of 
Berwick,  in  the  Court  of  Session  in  Scotland,  2  Ct. 
Sess.  Cas.  (5th  ser.)  392,  is  directly  in  point. 

He  also  referred  to  Mason  v.  Dean,  48  W.  E.  353, 
[1900]  1  Q  B.  770 ;  Fenn  v.  Miller,  48  W.  R.  369, 
[1900]  1  a  B.  788. 

Elliott,  in  reply.  —  In  Chambers  v.  Whitehaven 
Harbour  Commissioners  it  was  jast  as  much  a  neces- 
sary part  of  the  dredging  operations  to  carry  the  mud 
out  to  sea  when  dredged  as  the  laying  of  the  pipes  in 
the  present  case  was  a  n<^cf  ssary  parfc  of  the  en^ineer- 
iug  work  of  the  'water  supply.  Could  it  be  said  that 
if  the  reservoir  had  been  100  miles  away  from  the 
town  the  laying  of  the  pipes  near  the  town  would 
have  been  part  of  the  engineering  work  ? 

Collins,  M.B. — This  is  an  appeal  by  the  employer 
from  an  award  of  the  county  court  judge  in  favour  of 
the  workman.  The  workman  who  was  injured  was  in 
the  employment  of  a  contraotor,  who  had  entered 
into  a  contract  for  the  construction  of  a  reservoir  and 
the  laying  down  of  pipes  for  the  supply  of  water  to  a 
town.  It  is  admitted  that  the  construction  of  tbe 
reservoir  involved  the  use  of  machinery  driven  by 
steam  pow.er,  and  that,  therefore,  the  construction  of 
the  reservoir  comes  within  the  definition  of  '*  en- 
gineering work  '^  in  section  7,  sub -section  2,  of  the 
Workmen's  Compensation  Act.  1897.  That  sub-sec- 
tion says  that  "  *  engineering  work '  means  any  work 
of  constiuotiou  or  alteration  or  repair  of  a  railroad, 
harbour,  dock,  canal,  or  sewer."  Pausing  there,  the 
county  court  judi{e  has  found  that  tais  patticular 
work  of  constructing  the  reservoir  and  laying  the 
pipes  does  not  come  within  that  part  of  the  defini- 
tion. The  clause  goes  on :  "  and  includes  any  other 
work  for  the  construction,  alteration,  or  repair  of 
which  machinery  driven  by  steam,  water,  or  other 
mechanical  power  is  used."  That  is  the  definition  of 
^<  engineering  work  "  given  in  the  Aot,  and  by  section 
7.  sub-section  1,  "this  Act  shall  apply  only  to  em- 
ployment by  the  undertakers  as  hereinafter  defined  on 
or  in  or  about  .  *.  .  engineering  work."  In 
dealing  with  this  definition  I  desire  to  call  attention 
to  this,  that  the  word  "  work  "  is  used  in  two  senses, 
and  unless  this  is  borne  in  mi  ad  it  m>iy  give  rise  to 
some  difficulty.  In  the  first  part  of  the  definition  it 
is  used  as  meaning  the  labour  bestowed ;  in  the 
second  part  it  is  used  as  meaning  the  thing  upon 
which  the  labour  is  bestowed.  Accordiogly,  in  the 
se3ond  part  of  the  definition  of  *•  eogineeriog  work," 
with  which  alone  we  are  concerned  in  the  present  case, 
the  word  **  work  "  is  used  as  meaning,  not  the  labour 
bestoweil,  but  the  thing  on  which  the  labour  is 
bestowed.  It  i«,  therefore,  a  physical  thing  which 
embraces  a  certain  physical  area.  It  is  important  to 
bear  that  in  mind,  ana  it  emphasizps  the  distinction 
batween  the  present  case  and  those  cases  in  which  it 
was  held  that  a  workman  who  wa?  not  en  or  in  or 
about  a  factory  did  not  come  within  the  Act  merely 
becanse  he  was  at  the  time  of  the  accident  employed 
upon  his  master's  business.  We  are  not  concerned  in 
this  case  with  labour  bestowed  upon  a  thing,  but 
.^with  the  thing  itself.      If,  therefore,    the   injured 
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workman  was  at  the  time  of  the  aooident  employed 
on  or  in  or  about  the  physioal  tbiDg— the  engineering 
work—the  Act  applies.  The  connt/  oonrt  jadge  has 
found  as  a  fact  that  the  area  of  this  work  embraced 
the  place  where  the  workman  was  injured.  He  met 
with  an  accident  when  he  was  employed  on  thii 
physicd  thing  called  an  engineeriog  work.  That  at 
once  distinguishes  many  of  the  cases  on  the  Act  from 
the  present  case.  Even  if  I  did  not  agree  with  those 
cases,  I  am  bound  by  them ;  but  I  muit  say  that  I 
entirely  agree  with  fiiem.  The  words  ''on  or  ia  or 
about"  are  used  in  reference  to  area,  and  do  not 
cover  the  case  of  a  workman  who  is  injored  while 
employed  on  his  master* s  business  unless  he  was  at 
the  time  on  or  in  or  about  tbe  aifa  of,  among  other 
things,  the  factory  or  engineering  work.  Bat  if  the 
area  of  the  factory  or  engineering  work  is  extended 
to  the  place  where  the  workman  is  injured  the  Act 
applies. 

In  Chambers  v.  Whitehaven  Harbour  Commieaionera 
a  steam  dredger  was  usod  for  dredging  a  harbour 
and  workmen  were  employed  on  the  steam  dredger. 
The  mud  which  the  steam  dredger  raised  was  dis- 
charged into  a  hopper  which,  when  full,  was  taken  by 
a  tug  out  to  sea  and  there  emptied.  The  hopper  was 
not  driven  or  actuated  by  steam.  One  of  the  work- 
men so  employed  went  in  his  turn  in  the  hopper  to 
help  in  discharging  the  mud  into  the  sea,  anl  when 
at)out  a  mile  and  a  half  out  at  sea  he  was  kaocked 
overboard  and  drowned.  The  county  court  judge 
there  found  as  a  fact  that  the  accident  did  not  happen 
"  on  or  in  or  about "  eogineeriag  work.  There  was 
no  finding  in  that  case  that  the  place  where  the  man 
met  with  the  accident  was  part  of  the  physical  area 
which  was  described  as  the  engineering  work.  The 
steam  dredger  and  the  place  where  it  was  were  the 
physical  area  of  the  engineering  work.  The  hopper 
was  like  the  cart  which  conveys  the  goods  from  a 
factory,  and  with  regard  to  which  there  has  been  more 
than  one  decision.  This  court  held,  following  a  line 
of  decisions,  that  the  man  did  not  meet  with  the 
accident  while  employed  on  or  in  or  about  engine  ering 
work«  Then  there  is  the  case  in  Scotland  of  Middle- 
miss  V.  Middle  Diatrict  Committee  of  Berwick*  That 
case  is  very  difficult  to  distioguish  from  the  present 
case.  There  a  road  was  being  repaired  by  means  of 
a  steam-roller  and  a  water-cart,  the  water-cart  being 
used  to  sprinkle  the  nei^ly-laid  surface  before  it  was 
rolled.  The  driver  of  the  water-cart  was  directed  to 
water  a  piece  of  road  over  a  quarter  of  a  mile  away 
from  where  the  steam-roller  was  at  work,  and  he  was 
there  killed  by  an  accident.  THe  Oourt  of  Session 
held  that  he  was  employed  on  an  engineering  work 
when  he  was  killed,  the  operations  being  part  of  a 
process.  They  held  that  the  physical  area  of  the 
eDgineeriog  work  extended  to  the  place  where  the 
man  met  with  the  accident.  In  the  present  basa  the 
county  court  jadge  has  fjund  that  the  place  where 
the  accident  happened  was  part  of  the  area  of  the 
engineeriog  work,  and  in  my  opinion  there  is  evidence 
to  support  that  finding.  The  appeal  must  therefore 
be  diamissed. 

STiBLiNa,  L.J. — I  am  of  the  same  opinion,  and  I 
have  nothing  to  add. 

Mathbw,  L.J. — I  also  am  of  the  same  opinion,  and 
I  agree  with  the  reasons  given  by  the  Master  of  the 
Bolls. 

Appeal  diamiaaed. 

Solicitors  for  the  appellants,  W,  Hard  dk  Son,  for 
Chapman  &  Brooks,  Manchester. 

Solicitors  for  the  respondents^  Firth  &  Co  ,  for 
Craven  c&  Garsed,  Todm^rden. 


April  21. 


From  K,  B.  Div. 

(Collins,  M.B.,  and  Stirling  and 

Mathew,  L.J  J.) 

BlVIN  V,  WOODWAED  &  Co.  (a.) 

Master  and  aervant — Em  ploy  era*  liabUitt/ — Accident — 
Gtympemation  —  **  Scaffolding  **  —  Painter's  steps  — 
Workmen's  Compensation  Act,   1897  (60  &  61  Viet, 

c  37),  a,  7. 

An  ordinary  pair  of  aelf-aupporting  painter'a  sie^, 
eight  feet  high,  with  flat  steps  and  a  board  on  the  top  for 
a  painter  to  stand  upon  to  enable  him  to  paint  a  place 
out  of  his  reach  from  the  ground  may  be  a*  scaffolding  " 
within  section  7  of  the  Workmen's  C  mpensation  Act, 
1897. 

So  held  by  CjIUos,  M.B.,  and  Mathew,  L.J.; 
Stirling,  L.J.,  dissenting. 

Appeal  from  an  award  of  the  judge  of  the  Siore- 
ditch  County  Court  under  the  Workmen's  Compensa- 
tion Act,  1897. 

The  applicant  for  compensation  wai  a  painter  in 
the  employment  of  Woodward  &  Co.,  who  had  con- 
tracted to  repair  and  paint  a  house  which  exceeded 
30ft.  in  height.  The  applicant  was  employed  on  the 
painting  work  of  the  house.  He  was  painting  a  wall 
10  or  J  1ft.  in  height  above  the  street,  and  in  order  to 
reach  the  necessary  height  he  wa^  standing  upon  a 
pair  of  ordinary  painter's  steps.  These  steps  were 
8ft.  high  and  had  ten  flit  steps  with  a  board  on  the 
top  upon  which  a  man  could  stand  when  at  work. 
The  steps  were  supported  by  uorights,  and  could  bs 
moved  from  place  to  place.  While  the  applicant  was 
at  work  standing  on  the  steps,  he  fell  off  and  was 
injured.  At  the  time  of  the  accident  the  main 
8c«ffolding,  which  had  been  used  in  repairing  the 
house,  had  been  taken  down. 

Upon  proceedings  to  assess  compensation  under  the 
Workmen's  Compensation  Aot^  1897,  the  county 
court  judge  gave  judgment  as  follows :  "  I  find  that 
the  applicant  in  this  case  was  injured  by  a  fall  from 
steps  on  which  he  had  been  standing  for  the  purpose 
of  painting  a  wall  above  the  height  he  could  reach 
when  standing  on  the  gromd.  Tne  steps  were  8ft. 
high,  ten  rungs,  ordinary  punter*s  steps.  In  my 
opinion  such  stops,  though  used  at  the  time  of  the 
accident  to  support  the  man  while  doing  the  work, 
afford  no  evidence  that  the  house  in  question  was 
being  repaired  by  means  of  a  scaffolding.  If  the 
court  is  of  opinion  that  there  was  evidence  on  which 
I  might  find  that  the  steps  were  a  '  scaffolding.'  I 
award  £1  a  week  from  fourteen  days  after  the  accident 
until  ended,  reduced,  or  varied,  with  costs  on  scale 
C.  Award  for  the  respondents  (the  eoiployers)  with 
costs  on  scale  C." 

The  applicant  appealed. 

Rueyg,  K,C,,  and  Chester  Jones,  for  the  applicant. 

A.  Powell,  K,C.,  and  Addington  Willis,  for  the 
employers. 

The  arguments  and  the  cises  are  referred  to  in  the 
judgments. 

Collins,  M.B.— At  one  time  I  should  have  held 
without  any  hesitation  that  such  steps  as  these  were 
not,  and  could  not  be,  a  *<  soaff jldmg "  within  the 
meaning  of  section  7,  sub- section  1.  of  the  Workmen's 
Compensation  Act,  1897.  The  House  of  Lords, 
however,  has,  in  Hoddinatt  v.  Newton,  Chambers,  <fe 
Co.,  49  W.  B.  3S0,  [1901]  A.  C.  49,  placed  a  construc- 
tion on  the  word  scaffolding  which  is  not  consistent 

(a.)  Beported  by  W.  F.  Ba&by,  Esq.,  Barrister- 
at-Law. 
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"wiih  the  yiet?  I  had  previGusly  taken.  They  held 
that  floaffoldiDg  might  he  external  or  internat,  and 
might  indude  aa  internal  staging  arranged  witti 
planks  and  trestles  and  without  poles.  That  deoision 
has  cat  away  tbe  grounds  upon  whloh  I  should  have 
held  that  this  arrangement  of  steps  could  not  he  a 
scaffolding.  It  is  exceedingly  difficult  to  find  any 
principle  of  law  to  apply  in  ascertaining  what  is  a 
scaffolding.  In  MarsJiall  v.  Jiude/orth,  60  W.  K.  596, 
[1902]  2  E.  B.  175,  this  court  held  that  it  wa^ 
impoflsihle  to  say  as  a  matter  of  law  that  a  ladder 
which  was  placed  against  a  house  and  was  used  for 
the  work  of  repairing  the  house  must  he  a  scaffolding. 
On  the  other  hand,  this  court  held  in  Veazey  ▼.  Chattier 
60  W.  E  263.  [1902]  1  K.  B.  494.  that  a  contrivance 
oalled  a  crawJing-board  used  for  the  repair  of  the  roof 
of  a  building  might  he  a  scaffolding.  In  that  case 
the  court  affirmed  the  decision  of  the  same  county 
court  judge  as  decided  the  present  case,  holding 
that  there  was  evidence  to  justify  the  finding  of 
the  judge  that  this  contrivance  was  a  scaffol£ng. 
The  same  learned  judge  hss  now  put  the  ques- 
tion in  the  present  case  to  the  court  whether  a 
pair  of  ordinary  punter's  steps  such  as  these  can 
be  a  scaffolding  within  the  meaning  of  the  Act.  He 
has  held  that  the  steps,  though  used  at  the  time 
of  the  accident  to  support  the  man  while  doing  the 
worky  afford  no  evidence  that  the  house  was  being 
repaired  by  means  of  a  scaffolding.  If  he  had  merely 
made  an  award  in  favour  of  the  employers,  I  should 
not  have  found  it  possible  to  disagree  with  him, 
because  there  seems  to  me  to  be  evidence  upon  which 
the  county  court  judge  could  have  found  either  way. 
But  he  has  made  an  award  based  upon  the  assumptiou 
that  these  steps  could  not  be  a  scsffolding,  while  at 
the  same  time  he  added  that  ''if  the  court  is  of 
opinion  that  there  was  evidence  on  which  I  might 
fiad  that  the  steps  were  a  scaffolding.  I  award  £1  a 
week  from  fourteen  days  after  the  accident."  That 
amounts  to  saying  that  if  tiiere  is  any  evidence,  he 
would  have  held  that  the  steps  were  a  scaffolding. 
The  learned  judge  does  not  ask  us.  if  we  thick  that 
there  is  some  evidence,  to  send  the  case  bai^  to  him. 
I  base  my  judgment  on  this,  that  these  steps  may  be 
a  scaffolding.  I  cannot  draw  any  distinction  in  point 
of  law  between  a  staging  consistiog  of  planks  placed 
across  trestles  or  footstools  and  ordinary  painter's 
steps  which  carry  their  own  support  witi^  a  top  wide 
enough  to  form  a  platform  for  a  man  to  stand  upon 
at  work.  I  cannot  say  a^  a  matter  of  law  that  such 
«Q  arraogement  cannot  be  a  scaffolding.  That  being 
so,  there  is  evidence  upon  winch  the  county  court 
judge  might  have  found  that  the  steps  were  a 
scaffolding,  and  therefore  the  appeal  must  be  allowed 
and  an  award  made  in  favour  of  the  applicant  for  £l 
a  week  from  fourteen  days  after  the  accident. 

Stiblino.  L.J. — I  regret  that  I  am  unable  to 
agree  with  my  learned  brothers.  The  question  is 
whether  the  structure  which  is  described  as  ordinary 
painter's  steps  is  a  "scaffolding  "  within  the  meaning 
of  the  Workmen's  Compensation  Act.  1897.  Toe 
House  of  Lords,  in  HoddinoU  v.  Newton,  Chamhera, 
db  Co  ,  hss  laid  down  the  way  in  which  the  Act  is  to  be 
oonstrued.  Lord  Macnaghten  says:  "I  agree  that 
the  only  way  to  construe  the  Act  is  to  read  it  fairly, 
taking  the  words  in  their  common  and  ordinary 
signification,  and  that  the  court  ought  not  to  strain 
the  language  in  order  to  bring  in  or  to  exclude  any 
particular  case,  however  arbitrary  or  unsoientific  the 
une  of  demarcation  drawn  by  the  Act  may  seem  to 
be."  In  the  same  case  Lord  Brampton  cited  with 
approval  a  passage  from  the  judgment  of  Bigby, 
L.  J.,  in  MaudtY.  Brook,  48  W.  R.  290,  [1900]  1  Q.  B. 
675,  where  the  Lord  Justice  said :  *'  In  construing  the 


Act  we  are  not  at  liberty  to  confine  the  meaning  of 
the  word  '  scaffolding '  to  that  which  is  its  most  usual 
form ;  anything,  whether  usual  or  unusual,  that  can 
properly  be  called  scaffolding  is  within  the  Act." 
And,  lastly,  Lord  Lindley  said:  "Anythtog  which 
can  fairly  be  called  a  sc%ffold  is  a  scaffolding  within 
the  meaning  of  section  7  if  used  as  mentioned  in  the 
Act."  Guided  by  those  opinions,  I  ask  myself 
whether  an  ordinary  pair  of  painter's  stops  which  are 
used  for  enabling  a  painter  to  paint  a  wall  out  of  his 
reach  from  the  ground  can  1m  fairly  regarded  as  a 
scaffolding.  Mush  ai  I  regret  to  differ  from  the 
other  members  of  the  court,  I  feel  bound  to  come  to 
the  conclusion  that  the  view  taken  by  the  county 
court  judge  is  correct. 

IfATHEW.  L.J.— I  agree  with  the  Msster  of  the 
Bolls.  We  must  take  the  word«  of  the  Act  and  see 
what  they  mean,  A  scaffolding  within  the  meaning 
of  this  Act  includes  a  structure  inside  or  outside  a 
building  erected  for  the  purpose  of  enabling  work- 
men to  construct  or  repair  tbe  building  or  part 
thereof.  We  have  been  instructed  by  the  House  of 
Lords  in  HoddinoU  v.  Newton,  Ckamben,  &  Co»  that 
this  question  is  a  question  of  law  for  the  court  after 
the  facts  have  been  ascertained,  and  that  one  of  the 
elements  to  be  considered  is  the  purpose  for  which 
the  scaffolding  is  used.  That  case  shows  that  what 
would  not  in  the  ordinary  acceptation  of  the  term  be 
ciJled  a  Bcaffoldif  g  may  be  a  scaffolding  within  the 
meaning  of  the  Act.  I  have  no  hesitation  in  saying 
that  two  trestles  with  a  plank  placed  across  them 
may  be  a  ''scaffolding"  within  the  deioision  in  the 
House  of  Lords,  if  used  in  the  way  mentioned  in  the 
Act  In  the  present  case  we  have  a  pair  of  stops  so 
constructed  as  not  to  answer  the  ordinary  purpose  of 
a  ladder —namely,  to  enable  a  man  to  go  up  or  down 
from  one  place  to  another.  They  are  constructed  for 
a  special  purpose  and  are  self-supporting,  uDon  which 
a  man  cau  stand  while  he  is  at  work.  The  appeal 
must  therefore  be  allowed. 

Appeal  allovjed. 

Solicitors  for  the  applicant,  Shaen,  Eoaooe,  MoBsey^ 
ik  Go. 

Salicitors  for  the  employers,  Trectdtoell  &  Aylvfin* 


Kigift  Ooutt  of  ifustiM. 

'B'y"^e!^:l  "  May  14. 

In  re  Pbibson's  Sbttlbment. 
Oaylby  v.  Db  Wbnd.  (a.) 

Settlement — Marriage  etUlement — Truet  for  perions  who 
uiould  have  been  entitled  a$  wi/e'e  next-of-kin  if  wife 
had  survived  husband— Survivorship  of  husband — 
Time  for  ascertaining  next-of-kin. 

Under  the  ultimate  trust  in  a  marriage  aeitlement 
trustees  were  directed  to  hold  certain  funds  **  in  trust  for 
the  person  or  persons  who,  under  the  statutes  made  for  the 
distribution  of  intestates*  personal  estates,  would  then  be 
entitled  to  the  ptrsonal  estate  of  A.  P."  {the  wife)  **tn 
case  she  having  survived"  her  husband  **  had  died  pos- 
sessed of  the  said,  stocks,  funds,  and  securities,  and  to  be 
paid  and  divided  accordingly  "  The  husband  survived 
the  wife 

(a.)  Reported  by  J.  Akthub  Pbiob,  Esq.,  Barrister* 
at-Law. 
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In  re  Pbibson's  Sbttlemknt.— Cabtbe  v.  Bobbrts. 


HiaH  OOTTBT. 


HM,  following  Pin*^er  v.  Pinder,  28  Beav.  44,  8 
W.  E.  Oh.  Dig.  71,  that  the  persons  entitled  were  the 
w%fe*s  next'O/'kin  at  the  time  of  the  hxAshand's  decease. 

This  was  a  sammona  to  determiae  what  persons,  in 
the  events  which  had  happened,  were  the  next-of-kin  of 
Mrs.  Anne  Peirson,  deceased,  under  a  marriage  settle- 
ment bearing  date  the  1st  oi  December,  1852. 

The  plaititiff  was  the  Bey.  Bichard  ETdward  Cayley, 
of  37,  Gonterstone-road,  West  Kensington,  clerk,  who 
daimed  to  be  the  sole  sarviviag  trastee  of  the  said 
settlement.  • 

The  defendants  were  parties  claiming  as  the 
next-of-kin  at  Mra.  Peirson's  death,  and  at 
her  husband's  death  respectively. 

The  facts  of  the  case  were  as  follow:  Under 
the  said  settlement  it  was  declared  that  the  trustees 
should  stand  possessed  of  the  several  sums  of  Con- 
solidated Bank  Annuities  therein  mentioned  upon 
trust  as  to  the  income  for  Mr.  and  Mrs.  Peirson  during 
their  lives  as  thereiu  mentioned,  aud  after 
the  death  of  the  suivivor  of  them  it  was  declared 
that  the  said  trust  moneys,  stook«,  fonds,  and 
securities,  and  the  annual  produce  of  them,  should  be 
in  trust  for  the  children  of  the  said  Mr.  and  Mrs. 
Peirson  as  therein  mentioned,  and  in  the  event  of  the 
failure  of  such  issue  the  said  moneys  and  funds  should 
be  held  on  such  trusts  as  Mrs.  Peirson  should  during 
coverture  by  will  appoint,  and  in  default  thereof 
in  trust  for  the  person  or  persons  who  under  the 
statutes  made  for  the  distribution  of  intestates' 
personal  estates  would  then  be  entitled  to  the  personal 
estate  of  the  said  Anne  Peirson  in  case  she  having 
survived  the  said  Thomas  Peirson  had  died  possessed 
of  the  said  trust  moneys,  stocks,  funds,  and  securities, 
and  to  be^id  and  divided  accordingly. 

Mrs.  Peirson  died  on  the  1st  of  May,  1891,  leaving 
no  issue,  and  without  having  exeroiBed  her  power  of 
appointment. 

On  the  9th  of  November,  1902,  Mr.  Peirson  died. 

At  the  date  of  Mrs.  Peirson's  death  her  only  next- 
of-kin  was  her  sister,  Mrs.  De  Wend,  who  died  on  tbe 
22nd  of  February,  1897,  aod  whose  executors  and 
trustees  were  before  the  courh 

At  the  date  of  Mr.  Peirson's  death  Mrs.  Peirson's 
next-of-kin  were  her  sister's  four  children. 

T.  Z.  Wilkinson,  for  the  trustees  of  the  settlemeat. 

J.  W,  OalbraUh,  for  Mrs.  Peirson's  trustees.— The 
olass  ought  to  be  ascertained  at  the  date  of  the 
husband's  death :  Pinder  v.  Pinder,  28  Beav.  44,  8 
W.  B.  Oh.  Dig.  71 ;  Chalmers  v.  North,  8  W.  B.  426, 
28  Beav.  176;  In  re  King,  Gibson  v.  Wright,  60  L.  T. 
Bep.  746,  37  W.  B.  Dig.  168;  Clark  v.  Hayne,  37 
W.  B.  667,  42  Oh.  629.  The  words  are  practically 
the  same  as  in  Pinder  v.  Pinder, 

T.  Pakenhdm  Law,  for  tha  represmtitives  of  Mrs 
De  Wend.— The  date  at  which  the  next-of-kin 
entitled  to  take  under  this  gift  ought  to  be  ascer- 
tained is  the  death  of  the  wife :  Druiit  y.  Seaward,  34 
W.  B.  180, 31  Oh.  D.  234 ;  Lire  Bradley,  68  L.  T.  Bep. 
631.  There  is  a  conflict  of  authoiities  here,  and  all 
the  cases  cannot  be  reconciled.  Druitt  v.  Seaward, 
however,  closely  resembles  tliis,  and  should  be 
followed. 

Btbnb,  J.  (after  stating  the  facts).— The  point  is, 
at  what  date  the  next-of-kin  are  to  be  asoertauied, 
whether  at  the  death  of  the  wife  or  of  the  husband. 
There  is  a  difficulty  in  reconciling  the  cases,  but  the 
words  in  this  case  are  almost  the  same  as  those  used  in 
Pinder  v.  Pindtr,  Ohitty,  J.,  sa^s  in  regard  to  the 
judgment  of  Bomilly,  M.B.,  in  Pinder  v.  Pinder,  in  In 
re  Kin^,  Gibson  v.  Wright,  60  L.  T.  Bep.,  at  p.  747 :  "  I  do 
not  thmk  it  would  be  right  after  that  decision  has  stood 
for  so  long  a  period,  and  when  I  have  got  a  trust,  as  I  i 


have  stated,  as  nearly  identical  as  could  be,  to  depart 
from  that  decision,  which  may  frequently  have  be«n 
acted  on."  I  cannot  add  anything.  I  think  that  I 
oaght  to  take  the  sam<«  cour'e  here  as  was  taken  in 
Pindar  v.  Pinder.  Stirliog,  J.,  in  In  re  Bradl^  did 
not  dissent  f  cum  Pinder  v.  Pinder.  He  htated  that  the 
words  there  were  altogether  different.  I  cannot  as  to 
In  re  Bradley  throw  over  that  part  of  Sttrlio|r,  J.'s, 
judgment.  In  Clarke  v  Ilayne  K*y,  J.,  disapproved 
b^th  of  Druitt  v.  Seaward  and  In  re  Bradley,  I  can 
only  say  that  this  case  falls  within  Pinder  y.  Pinder 
and  I  mubt  follow  the  decision  there. 

Solicitors  (for  all  parties),  Cayley  &  Cayley. 


Oian.  Div.  \  ^^    g   ^ 

Byrne,  J.  J  ' 

Oabter  v.  Bobebts.  (a.) 

Practice-'Moium  to  commit^Exhibits  to  affidaviU— 
Service  of  copies  upon  respondent— R.8.C,  1886,  ori 
62,  r.  4. 

An  exhibit  to  an  affidavit  is  not  part  of  the  affidavit 
within  the  terms  of  ord,  52,  r.  4,  and  that  ride  does  not 
require  copies  of  exhibits  to  be  served  upon  the  respondent 
to  a  motion  for  committal.  But  the  respondent  ought  to 
have  notice  of  the  evidence  intended  to  be  used  ctgainst 
him,  and  if  the  party  moving  omits  to  furnish  him  wOh 
copies  of  sibch  exhibits  as  are  necessary  to  enable  him  to 
know  fairly  the  nature  of  this  evidence,  the  applicant  will 
be  liable  to  have  the  motion  dismissed. 

Motion. 

This  was  a  motion  by  the  plaintiff  in  a  partnership 
action  for  the  committid  of  ihe  defenduit  for  con- 
tempt of  court,  and  also  for  the  appointment  of  a 
receiver  of  th<)  assets  of  tiie  partnership. 

Levett,  K,C.,  and  T,  Douglas,  for  the  plaintiff,  stated 
that  there  were  certain  exhibits  to  the  affidavits  iiled 
on  behalf  of  the  plaintiff,  copies  of  which  had  not 
been  served  upon  the  defendant  with  the  notice  of 
motion,  and  they  asked  for  an  adjojornment.  It 
appeared  that  copies  of  the  exhibitit  had  subeequently 
been  given  to  tlie  defendant. 

Bowden,  K.C„  and  P.  S,  Stokes,  for  the  defendant 
— ^We  object  to  any  a()joumment,  and  ask  that  motion 
may  be  at  once  dismissed.    The  plaintiff  has  not  oom- 

glied  with  ord.  62,  r.  4,  of  the  Kules  of  the  Supreme 
iourt,  1883,  by  not  having  served  copies  of  the 
exhibits.  Exhibits  are  part  of  the  affidavit  (/n  re 
Hinchliffe,  43  W.  B.  82,  [1896]  I  Oh.  117),  and  oopies 
of  them  must  be  served  with  the  notice  of  motion : 
Bosenbaum  v.  Belson,  48  SOLIOITOBS'  JoiTENAli,  576, 
[1901]  W.  N.  124.  The  irregularity  is  fatal  and  cannot 
ba  cured:  Taylor  v.  Roe,  68  L.  T.  Bep.  213,  [1893] 
W.  N.  14.  41  W.  B.  Dig.  171.  Every  iota  of  the 
rules  must  be  complied  with :  per  Bo  wen,  L.J.,  in  In 
re  Evans,  41  W.  B.  230,  9  Times  L.  B.  109 

Levett,  in  reply.— The  service  of  oopies  of  affidavits 
is  not  required  by  the  rules :  In  re  Hutchings,  [1887] 
W.  N.  264 ;  Sloans  v.  Britain  Steamship  Co.,  46  W.  B. 
203,  [1897]  1  a  B.  186. 

Cur.  adv,  vult. 

May  9.— Bybnb,  J.— The  rule  upon  which  the 
question  depends  is  rule  4  of  order  62.  There  are 
two  cases  noted  in  the  Weekly  Notes  bearing  upon 
the  question.    One  is  In  re  Hutchings.    In  that  case  a 


(o.)  Beported  by  Nevillb  Tkbbutt,  Esq.,  Bar- 
rister-at-Law. 
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High  Ooubt. 


preUminary  objeotion  to  the  motion  was  taken  on  the 
grroond  that  copies  of  the  exhibits  had  not  ben  served 
"with  the  notice  of  motion  in  accordance  with  the 
Bales  of  the  Supreme  Court,  1883.  Stirling,  J.,  in 
oYerrulifig  the  objeotion,  said  that  although  the  rule 
did  not  ia  terms  extend  to  th*)  exhibits,  he  was  fir 
from  saying  that  they  ought  not  to  be  delivered  with 
the  affidavits.  But  in  that  cmc  the  respondent  had 
seen  a\l  the  exhibits,  and  had  filed  affidavits  ia  reply, 
in  which  he  had  dealt  with  them  all ;  so  that  it  is 
not  really  a  decision  on  the  point,  because,  as  I  read 
it,  the  learned  judge  thought  that  if  the  objection 
was  a  good  one,  it  had  been  waived.  Then  it  appears 
that  there  was  a  case  before  me  of  Bosenhaum  v. 
Belson,  I  have  a  vague  recollection  of  the  case.  The 
party  appeared  in  person,  and  said  that  he  had  not 
bad  copies  of  the  exhibits.  I  cannot  call  to  mind 
whether  I  disooissed  the  action  upon  the  ground 
that  they  had  not  been  served.  If  so,  and  if  it 
was  done  upon  that  general  ground,  I  am  not  pre- 
pared to  say  that  I  was  right.  I  have  now  had  an 
opportunity  of  hearing  the  question  fully  aud  care- 
fully argued  by  counsel  on  both  sides,  and  I  will  state 
the  conclusion  to  which  I  have  oome. 

I  think  that  for  some  purposes  the  exhibits  are  treatt  d 
in  the  Bules  of  the  Supreme  Court  as  part  of  the 
affidavit,  and  that  in  other  respects  and  purposes  they 
are  undoubtedly  not  so  treated.  Thus  affidavits  to  ba 
filed  under  ord.  38,  r.  10,  do  not  include  exhibits. 
The  exhibits  are  not  filed,  but  go  back  to  the  persons 
to  whom  they  belong.  On  the  other  hand,  it  was 
dtcided  in  In  re  Hinchliffe  that  for  the  purposes  of 
ord.  38,  r.  23— that  is  as  regards  the  right  of  in- 
spectiou — exhibits  are  part  of  the  affidavit.  In  In  re 
HutchingBf  Stirling,  J.,  said  that  exhibits  were  not 
within  the  terms  of  ord.  52,  r.  4.  I  take  that  as 
meaning  that  the  term  affidavit  does  not  include 
exhibits.  It  has  been  pointed  out  in  the  course 
of  the  argument  that  it  would  be  impossible  in 
certain  oases  to  serve  copies  of  exhibits.  Thus  upon 
a  motion  to  attach  a  mau  in  respect  of  some  infringe- 
ment of  an  invention  it  m'ght  be  necessary  for  strict 
proof  to  exhibit  an  iron  safe  weighing  a  ton.  Or,  as 
Mr.  Levett  suggested,  the  exhibit  might  be  a  box  of 
cigars.  How  could  you  serve  a  copy  of  the  safe  or 
of  the  box  of  cigars  P  There  are  other  cases  where  it 
would  seem  oppre*sive  to  the  parties,  either  to  the 
party  moving,  or  if  the  motion  should  be  successful 
to  the  respondent,  to  serve  copies  of  all  written 
exhibits.  Thus  it  might  be  necessary  to  exhibit  a 
copy  of  a  long  accoimt,  the  original  of  which  was 
known  to  be  in  the  possession  of  the  respondent.  In 
that  case  it  would  seem  to  be  primd  facie  oppressive 
on  the  respondent  if  he  should  thereafter  have  to  pay 
the  costs  of  the  motion,  because  he  would  have  to  pay 
for  the  copy  of  a  document,  the  original  of  which  he  had 
inhis  own  possession,  and  with  which  he  was  acquainted. 
I  have  therefore  come  to  the  conclusion  that  the 
terms  of  ord.  52,  r.  4,  do  not  make  it  necessary  to 
serve  copies  of  exhibits  so  as  to  impose  upon  the  party 
moving  the  absolute  result  of  having  his  motion  dis- 
missed for  irregalarity  in  case  he  omits  to  serve  them. 
At  the  same  time  it  is  obvious,  as  was  said  by 
Kekewioh,  J.,  in  Taylor  v.  Boe,  that  the  meaning  and 
intention  of  the  rule  is  that  the  defendant  shall  have 
fair  notice,  not  merely  of  the  grounds  on  which  the 
.  motion  is  made,  but  of  the  evidence  on  which  it  is 
founded,  and  I  think  that  a  party  moving  to  attach 
who  did  not  furnish  copies  of  such  exhibits  as  were 
reasonably  necessary  to  enable  the  defendant  to 
understand  the  nature  of  the  evidence  that  would  be 
brought  against  him  would  be  in  peril  of  having  his 
motion  dismissed.  Each  case  must  depend  upon  its 
special  circumstances.  Under  these  circumstances  I 
think  that  the  plainti£F  is  entitled  to  ask  for   the 


motion  to  stand  over  upon  the  ground,  that  he  has  not 
committed  an  irregularity  within  the  words  of  the 
rule. 

[Upon  attention  being  called  to  ord.  14,  r.  2,  his 
lordship  observed  tiiat  where  the  roles  intend  an 
affidavit  to  be  served  it  is  so  stated.] 

Motion  adjourned. 

Solicitors,  Jaques  &  Co,,  f'Jr  G,  Beaumont  Cottam^ 
liudlow ;  Chester,  Broome,  &  OrijffUkes,  for  Weyman  & 
Weyman,  Ludlow. 


Chan.  Div.  1 
Farwell,  J.  j 


March  6,  12. 


In  re  Wblls. 
BoYBR  V.  McLban.  (a.) 


Will — Agreement  for  determining  the  trusts  of  the  will 
by  paying  off  annuities — Sanction  of  court  on  behalf 
of  infants—Arrangement  for  benefit  of  infants  other 
than  a  *^ compromise^* — Jurisdiction^ 
The  court  has  jurisdiction  to  sanction  an  arrangement 
between  parties,  some  of  whom  are  infants,  notwith- 
standing that  such  arrangement  be  not  strictly  speaking  a 
"  compromise,*' 
Ptfto  V.  Gardner,  2  T.  &  C.  C.  C.  312,  not  followed. 

Adjourned  summons. 

By  his  will,  dated  the  15th  of  December,  1882, 
H.  W.  gave  all  his  property,  both  real  and  personal, 
to  trustees  upon  trust  to  pay  two  annuities,  and 
during  the  lifetime  of  the  two  annuitants  and  of  the 
survivor  to  accumulate  the  remainder  of  the  income, 
and  upon  trust  after  the  death  of  the  survivor  of  the 
two  annuitants  for  such  of  the  children  of  his  two 
daughters  as  should  be  then  living  and  should  attain 
the  age  of  twenty-one. 

A  son  of  one  of  the  two  daughters  made  a  settle- 
ment of  his  expectant  share,  and  his  son,  an  infant, 
had  a  contingent  interest  under  this  settlement. 

By  a  conditional  agreement  entered  into  on  the 
19th  of  November,  1902,  it  was  agreed  that  the  t«70 
annuitants  should  be  paid  off  and  the  residue  of  the 
fund  divided  among  the  persons  then  entitled  in 
expectancy  to  shares  therein. 

This  summons  asked  for  the  sanction  of  the  court 
to  the  agreement  on  behalf  of  the  infant. 

Butcher,  K.C.,  and/.  A,  Nash,  for  the  plaintiffs. 

A,F,  C,  Luxmore;  Upjohn,  K,C.,  and -P.  W,  Webster; 
W.  Scott  Thompson;  Forder  Lampson;  Begg ;  and 
Taubmann  Ooldie,  for  the  several  defendants,  asked 
the  court  to  sanction  the  agreement,  but  called  atten- 
tion to  the  decision  of  Knight-Bruce,  Y.C.,  in  Peto  v. 
Gardner,  2  Y.  &  C.  Ch.  Oas.  312,  that  the  court  had  no 
jurisdiction  to  give  such  sanction  except  to  a  literal 
compromise — i.e.,  a  cDmpromise  of  an  actual  dispute; 
and  to  Day  v.  Day,  9  Jur.  785,  in  which  the  same 
judge  acted  upon  his  previous  decision  in  Peto  v. 
Gardner. 

Fabwell,  J.— I  am  satisfied  thflt  the  prop'>sed 
arrangement  is  for  the  benefit  of  the  infant,  and  I 
should  have  no  doubt,  but  for  the  decision  of  Knight- 
Bruce,  V.C.,  in  Peto  v.  Gardner,  That  decision  seems 
to  me,  however,  to  run  counter  to  a  continuous 
stream  of  authority.  To  go  back  to  the  beginning  of 
things,  the  judgment  of  Lord  Hardwicke  in  Inwood  v. 
Twyne,     Amb.    417,    is     an    early    and    excellent 

(a.)  Reported  by  Godfrky  R.  Benson,  Esq.,  Bar- 
rister-at-Law. 
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In  rb  Sattndbrton  Glebb  Lands.— Lumby  v.  Faufbl. 


High  Court. 


antborifcy  thftt  the  ooart  will  ''  ohao^e  the  natare  of 
BO  infant's  estate  if  that  be  for  the  infant's  benefit" 
To  the  same  effect  is  Pieraon  v,  Shore,  1  Atk.  480, 
where  Lord  Hardwicke  treats  the  fact  that  the  traus- 
aotion  in  question  was  the  most  beneficial  there  could 
be  for  an  infant  cestui  que  trust  as  a  sufficient  reason 
for    supporting    it.      Again    the    court    will    allo^ 
policiei  of  life  assurance  wbioh  have  been  sottled  to 
be  surrendered  in  certain  circumstance «,  a^  in  HiU  ▼. 
Trenerij,  23  Besv.  16,  6  W.  B.  Ch.  Digr  54 ;  BcreB/ord 
V.  Birea/ord,  23  Beav.  292, 6  W.  R.  Cii.  Dig,  91,  aod  m  an 
earlier  and  even  stronger  case  before  Lord  L%Dgdale, 
Vickers  ▼.  Scott,  1  Jur.  402.     Nor  is  it  necessary  to 
the  exercise  of  the  jurisdiction  of  the  court  that  the 
arrangement  to  be  f  ano* ioned  should  have  in  the  strict 
sense  a   compromi«e.     In  Brooke  v   Lord  MosUjn,  13 
W.  R.   11L5,  2  De  G.  J.  &  8.  373,   Turntr.    L.J., 
though  he  spoke  of  the  arrangemenc  then  under  dis- 
cussion as  a  compromise,  describes  the  jurisdiction  of 
the  court  in  the  broadest  terms.     He  says :  **  In  the 
exercise  of  that  jurisdiction  the  oouit  may  in  general 
order  the  trustees  to  deal  with  the  trust  property  in 
whatever  mode  it  may  consider  to  be  for  the  benefit 
of  the    cestuis  que  trust  who   are  infants  or   under 
disabilities."    The  most  recent  reported  case  beariug 
on  this  subject  is  In  re  New,  In  re  Leavers,  [1901]  2  Ch. 
634,  where,  again,  the  jurisdicttou   of   the  court  is 
stated  in  terms  wDich  do  not  suggest  any  such  limita- 
tion as  Knight-Bruce,  Y.C,  laid  down,  and  where  it 
is  said  '*  it  is  impossible,  and  no  attempt  ought  to  be 
made  to  state  or  define  all  the  circumstances  imder 
wbioh  or  the  extent  to  which  the  court  will  exercise 
the  jurisdiction."    I  do  not  think  Pelo  v.  Gardner  can 
fairly  be  distinguished  from  the  present  case,  but 
I  come  to  the  conclusion  that  it  runs  counter   to 
a  continuous  stream  of  authorities,  and  that  I  am  not 
bound  to  follow  it. 

Solicit(rs,    Colline    <fc    Cook;    Collins    &    Collins; 
Duffield,  Bruty,  &  Co. ;  Travers,  Smith,  ilk  Co. 


Chan.  Div. 
Farwell, 


Div.  J 


Feb.  17. 


In  re  Saundbrton  Glebb  Lands   (a  ) 

Railway— Compulsory  purchase — Ptrsonal  incorivenience 
to  limited  owner — Compensation — Lands  Clauses  Act, 
1846  (8  cfe  9  Vict.  c.  18),  s.  73. 

A  limited  owner  of  lands  taken  by  compulsory  purchase 
under  the  Lands  Clauses  Ads  is  entitled  to  have  any 
personal  inconvenience  which  may  he  caused  to  him  by  the 
works  for  which  the  land  is  taken,  considered  in  the 
fixing  of  the  purchase  price,  and  to  have  so  much  of  the 
.purchase  price  as  is  attributable  to  such  considtration 
paid  to  him. 

Petition. 

By  a  private  Act  powers  were  given  to  a  joint 
committee  of  the  Great  Western  and  Great  Central 
Railways  to  acqube  a  part  of  the  glebe  lands  of  the 
parish  of  Saunderton,  Bucks,  for  the  purpose  of 
oonstmoting  a  new  line  of  railway  and  of  widening 
an  existing  line. 

The  sum  of  £1,600  was  paid  into  court  as  purchsse- 
money,  and  the  rector  now  applied  to  the  court  for 
the  payment  out  to  him  of  £100  as  compensation  for 
the  personal  inconvenience,  annoyance,  and  loss  of 
amenity  of  residence  occasioned  to  him  by  the  noise 
of  the  works,  the  temporary  obstruction  of  the  only 

(a.)  Reported  by  Godfrbt  R.  Bbnson,  Esq., 
Barrister-at-Law. 


roads  leading  to  the  rectory,  the  crowd  of  stnoge 
workmen  brought  into  the  parish,  and  other  oanses 
connected  with  the  works. 

Affidavits  were  sworn  b7  the  valuers  who  bad  fixed 
the  purchase  price  of  £1,600  to  the  effect  that  tiiey 
had  taken  these  circumstances  into  consideration,  and 
that,  had  they  not  done  so,  they  would  have  fixed  the 
price  at  least  £100  lower. 

(7.  E.  Bovill,  for  the  petitioner,  referri'd  t*  fa  re 
Gollis'  Estate,  14  L.  T.  R*p.  353 ;  14  W.  R.  Ch.  Dig. 
107. 

G.  Borthwick,  for  the  patrons,  did  not  opp^ie  the 
application. 

Med^l,  for  the  railway  companies. 

Farwbll,  J.— This  is  an  application  of  an  unusaal 
character,  but  the  order  asked  for  seems  to  be  cletf iy 
within  the  proviso  of  sectiou  73  of  the  Act,  and  £ 
aocordiogly  make  it. 

8 jlicitors,  Jtouthy  Stacy,  &  Gaulle ;  li.  R   Xelion. 


.K.  B.  Div.  1 

(Lord  Alverstone,  L.C.J.,  and  >  April  27. 

Wills  and  Chaoueil,  JJ.)      J 

LuMBY  V.  Faupbl.  (a.) 

Landlord  and  te^nant— Lease—Covenant  by  leasee  to  piy 
taxes,  rates,  and  assessments— Expenses  of  paving  raU 
—Public  Health  Act,  1875  (38  &  39  Vict,  c.  55), 
s  150. 

A  covenant  in  a  lease  that  the  lessee  would  during  the 
continuance  **pay  all  taxes,  rates,  and  assessments  im- 
posed or  assessed  upon  the  premises,  or  on  the  landlord 
or  tenant  in  respect  thereof,'*  does  not  impose  an  the 
lessee  the  apportioned  cost  of  paving  the  road  in  front 
of  the  premises  in  respect  of  work  done  by  the  local 
authority  under  section  160  of  the  Public  Health  Ad, 
1875,  where  the  work  was  done  before,  bui  the  apportion' 
m-nt  was  made  after,  the  granting  of  the  lease, 

Baylis  v.  Jiggns,  [1898]  2  Q.  B.  315,  46  fV.  R.  Dig. 
87,  followed. 

FouUer  v.  Ardi'  g,  60  W.  R.  417,  [1902]  1  K.  B. 
700,  distinguished. 

Appeal  from  his  Honour  Judge  Russell,  sitting  at 
the  Kingston  County  Court. 

The  aotion  was  brought  by  the  lessor  of  No.  46, 
Broadway,  Wimbledon,  to  recover  from  the  lessee 
the  sum  of  £25  188.  lid.,  being  the  amount  of  the 
t-xpeose  of  paving  the  roadway  apportioned  on  the 
premises,  under  section  150  of  the  Public  Health  Act, 
1876. 

The  plaintiff  by  a  lease  dated  the  2  ad  of  Ootob^r, 
1898,  leased  the  above  premises  to  Edward  Gordon 
for  the  term  of  twenty-one  years. 

On  the  29th  of  May,  1899,  Edward  Gordon  asasgntd 
his  interest  in  the  premises  to  the  defendant. 

In  November,  1899,  the  defendant  surrendered  h  s 
lease,  and  was  granted  a  new  lease  for  the  tenn  of 
twenty-one  years  from  the  29th  of  September,  1899. 

The  lease  contained  a  covenant  that  the  lessee 
would  pay  all  "  rates,  taxes,  and  assessments  whatso- 
ever which  now  are  or  during  the  said  term  shall  be 
imposed  or  assessed  upon  the  said  premises  or  on  the 
landlord  or  teoant  in  raspect  thereof  by  authority  of 
Parliament  or  otherwise." 


(a.)  Reported  by  Alan  Hogg,  Esq.,  Banister- 
at-Law. 
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High  Coubt. 


LUMBY  v.  Paitpbl. 


High  Ooxtbt. 


The  work  was  completed  ia  January,  1897,  notioe 
of  apportionment  wa8  given  on  the  2Qd  of  January, 
1902,  and  the  demand  for  payment  was  mtde  on  the 
drd  of  May,  1902. 

His  Honour  Judge  Russell  gav'4  judgment  for  the 
plaintiff  on  the  authority  of  FouUjer  v.  Ardina,  50 
W.  B.  417,  [1902]  I  K.  B.  700. 

The  defendant  appealed. 

J.  8,  Oreen,  for  the  defendant. — Th9  covenant  in 
this  case  is  identical  with  BaylU  v.  Jiggens,  [1898]  2 
Q.  B.  315,  46  W.  B.  Dig.  87,  and  Ohannell,  J.,  there 
held  that  the  burden  did  not  fall  on  the  tenant. 
Further,  the  work  in  this  case  was  done  before  the 
lease  was  entered  ioto,  and  the  case  of  Surteea  ▼. 
Woodhouae,  ante,  jp.  275,  [1903]  1  K.  B.  396,  decides 
that  the  tenant  is  not  liable 'for  a  charge  on  the 
premises,  even  though  the  final  apportionment  is  not 
made  till  after  the  lease  is  CDtered  into. 

He  also  cited  the  following  casf s :  Tn  re  Btttesworlh 
▼.  Bicker,  36  W.  B.  544,  37  Oh.  D.  535 ;  Hurst  v. 
Hurst,  4  Exoh.  571 ;  Farlow  v.  Stevenson.  48  W.  R. 
213,  [1900]  1  Oh.  128;  Harilei/  v.  Hudson,  4  0.  P.  D. 
367,  28  W.  B.  D.g.  419;  Wilkinson  v.  Colluer,  32 
W.  B.  614,  13  Q  B.  D.  1. 

W*  0,  Hodges,  for  the  pUintiff. — This  is  an  assess- 
ment imposed  upon  the  landlord  in  respect  of  the 
premises,  and  therefore  falls  within  the  covenant.  As 
regards  the  second  point,  though  the  original  lease 
was  surrendered  it  was  a  continuous  tenancy,  and 
Surtees  v.  Woodhouse  is  accordingly  distinguishable. 

He  cited  Fayne  v.  Burridge,  12  M.  &  W.  727 ; 
Thompson  v.  LapwoHh,  16  W.  B.  312,  L.  B.  3  0.  P. 
149. 

Lord  Alyxrstoitb,  L.O.J. — The  discussion  of  this 
case,  which  has  been,  of  course,  of  very  great  assistance 
to  us  on  both  sides,  has  only  brought  out  in  strong 
relief  the  difficulty  which  I  felt  when  I  gave  judg- 
ment in  Foulger  v.  Arding,  and  which  was  expressed 
on  the  appeal  in  that  case  by  the  learned  Msster  of 
the  Bolls — namely,  the  diffioulty  of  attempting  to  go 
through  this  mas  a  of  cases  and  endeavouring  to  lay 
down  some  distinct  and  definite  rule  which  wm  recon- 
cile them  all ;  I  believe  it  would  be  quite  impossible 
to  do  so,  and  it  certainly  is  high  time  that,  either  by 
a  decision  of  the  House  of  Lords  or  by  legislation, 
there  should  be  put  an  end  to  this  tangle  in  which 
parties  are  placed  by  these  various  decisions. 

But  in  tms  particular  case  we  have  to  deal  with  an 
action  brought  upon  a  covenant  which  contains  the 
words  that  the  lessee  will  pay  the  rent  '*  and  will  iJso 
pay  the  rates,  taxes,  and  assessments  whatsosver  which 
now  are  or  during  the  said  term  shall  be  imposed  or 
assessed  upon  the  said  premises  or  on  the  landlord  or 
tenant  in  respect  thereof  by  authority  of  Parliament 
or  otherwise.''  The  particular  charge  in  question  is  a 
paying  expense  under  section  150  of  the  Public  Health 
Act)  1875,  the  work  in  respect  of  which  had  been 
done — some  two  years  before  the  lease— in  the  year 
1897,  but  the  apportionment  for  which  was  not  made 
until  nearly  three  years  afterwards.  I  endeavoured 
when  I  ^ave  judgment  in  Foulger  v.  Arding  to  express 
my  opinion.  I  fiiought  you  could  possibly  lay  down 
Bome  sort  of  general  prmdple  that  you  must  find 
words  which  showed  a  contract  by  tiie  tenant  to 
take  particular  payments  or  particidar  duties  and 
burdens  upon  his  own  shoulders,  and  that  it  was 
possible  in  some  way  of  that  kind  to  reconcile  the 
various  authorities.  I  therefore  came  to  the  con- 
clusion that  the  word  *'  impositions  "  was  not  sufficient 
in  that  case  to  put  the  burden  upon  the  tenant.  The 
Oourt  of  Appeal  took  a  different  view,  which  I  can 
well  understand,  and  no  doubt  I  was  wrong  in  th<^ 
conatruotion  I  put  upon  the  word  '*  impositions  " ; 


and  of  course  the  judgments  of  the  Master  of  the  Bolls 
and  the  other  two  Lord  Justices  in  the  Oourt  of  Appeal 
have,  if  not  altogether  removed,  affected  and  im- 
paired the  weight  of  some  of  the   arguments    and 
reasons   which  were  ffiven  in  the  earlier  cases  for 
declining  to  put  the  obligation  on  the  tenant.    As  the 
Master  of  the  Bolls  has  pointed  out,  the  trend  of  the 
decisions  has  been  gradually  in  favour  of  the  land- 
lord, and  that  such  a  case  as  Farlow  v.  Stevenson  would, 
if  decided  at  an  earlier  period,  iiave  been,  in  ail  pro- 
bability, not  decided  in  the  same  way.     If,  therefore, 
we  could  see  that  Foulger  v.  Arding  had  laid  down 
some  rule   or    principle  which   would    impose   the 
liabUity  upon  the  tenant  in  thif  cate,  it  would  have 
been  of  afstatanoe  to  us,  and  probably  we  might  have 
been  able  in  this  and  future  cases  to  dispense  with 
the  task  of  going  through  any  part  of  the  maze  of 
cases  to  which  I  have  already  referred.    But,  taken  as 
an  authority  for  this  particular  case,  I  do  not  think 
that  Foulger  v.   Arding  does  afford  us  that  guide. 
The  words  in  Foulger  v.  Arding  were  '*  taxes,  rates, 
including  sewers,  main    drainage   assessments,  and 
'  impositions  whatsoever  which  now  are  or  which  at  any 
time  or  times  hereafter  during  the  continuance  of  the 
said  term  hereby  granted  may  be  taxed,  rated,  assessed, 
charged,  or  impoMd  upon,"  and  the  reasoning  of  the 
learned  judges,  practioally  speaking,  proceeds  upon 
the  construction  to  be  put  upon  the  covenant  in  con- 
st quence  of  tiie  presence  there  of  the  word  **  im- 
positions," which  may  no  doubt  from  some  point  of 
view  be  construed  as  bsing  a  wider  word  than  "  rates, 
taxes,  or  assessments,"  although  if  some  of  the  earlier 
cases  had  been  followed  a  wider  meaning  would  not 
have  been  put  on  that  word.    That  b&ig  so,  we 
cannot   protect    ourselves   under    the    decision   of 
Foulger  v.    Arding   by  saying   that   the  Oourt   of 
Appeal  has  already  put  a   construction  upon  the 
covenant  now  before  us.    There  are  not  here  these 
words  which,  in  the  opinion  of  the  Oourt  of  Appeal, 
were  wider  words.      We   have   here   to  deal  with 
the    words    "taxes,    rates,    and   assessments."     I 
think   the    argument    has   shown    that    the    only 
words  that   can  be  relied   upon  are  "assessments 
imposed  or  assessed  upon  the  premises  or  upon  the 
landlord  or  tenant."    Beally  one  might  almost  say 
that  there  might  be  equally  good  reasons  for  giving 
the  judgment  one  way  or  the  other.    If  you  take 
the  view   that  any  sum  of  money  that  is  paid  in 
respect   of   property   is  an    assessment   upon    that 
property,    then  it  would   come   within   the   words 
"  assessments  imposed."    On  the  other  hand^  if  you 
hold  that  "assessment"  has  a  narrower  meaning — and 
I  think  from  some  points  of  view  it  must  be  considered 
to  have  a  narrower  meaning  than  "payments"  or 
" impodtioDB "  or  " duties "  or  "charge" — ^you  can 
give  good  reasons  why  it  should  not  come  within  that. 
Under  these  circumstances  I  must  say  I  am  pressed 
with  the  fact  that  there  are  two,  and  it  may  be  said 
from  one  point  of  view  three,  very  great  and  weighty 
opinions  which  have  taken  the  view  that  these  words 
sre  not  sufficiently  wide   to  impose  this  upon  the 
tenant    There  is  the   opinion  of  Manisty,    J.,   in 
Wilkinson  v.  CoUyer,  whicu,  so  far  as  the  actual  words 
"rates,  taxes,  and  aisessments"  are  concerned,  is  an 
opinion  to  the  same  effect,  but  does  not  go  quite  so 
far,    because,  as  was  pointed  out  by  my    brother 
Ohannell  iii  Baylis  v.  Jiggens  the^covenant  there  was 
not    so   wide  with  reference  to    the  person  upon 
whom  the    rates,     taxes,     and    assessments    were 
imposed.     Then   there  was  the  opinion   of  A.    L. 
Smith,  J.,  in  Lyon  v.  Greenhow,  8  Times  L.  B.  457, 
where  the  worda  are  certainly,  so  far  as  I  can  see, 
identical:    "Bates,    taxes,  assessments  imposed  or 
a"seB«ed  upon  the  premises  or  landlord  or  tenant  in 
respect  thereof  by  authority  of  Parliament."     Then 
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LuMBT  V.  Faupbu— Farmer  v.  Glyn  Jonss. 


High  Court. 


theie  is  the  opiciou  of  my  brother  Ohaxmellin  the 
oase  of  Baylis  ▼•  Jiggena  ;  and  I  muat  say  that  when 
we  find  that  the  Ooart  of  Appeal,  ia  dealing  with 
FouJger  ▼.  Arding,  and  having  a  great  many  of  these 
oasf s  before  them,  have  themselves  relied  upon  the 
further  word  ''impositions"  as  imposing  theliabOity, 
there  is  some  ground  for  thinkiog  that  if  the  words  had 
been  merely  such  as  occur  in  the  esses  I  have  referred 
to,  the  decision  would  probably  havA  been  differeot.  I 
have  accordingly  come  to  tbe  conclusion  that  we  ought 
not,  at  any  rate  sittiug  here,  to  hold,  iu  face  of  the 
opinions  that  have  been  expressed,  that  the  words 
"  rates,  taxes,  and  assessments  imposed  or  assessed '' 
are  sufficient  within  the  meaning  of  the  covenant 
to  impose  the  liability  upon  the  tenant  to  bear  a 
paviog  expeuse  in  respect  of  which  the  work  has 
been  done,  and  bas  become  a  charge  upon  the 
premises  before  the  commence uient  of  the  lease.  I 
prefer  to  base  my  judgment  on  that  ground,  though 
I  do  not  express  any  opinion  hostile  to  Mr.  Green's 
argument  founded  upon  Surtees  v.  Woodhouse,  but  I 
prefer  to  base  my  judgment  upon  the  ground  that 
the  words  of  the  covenant  do  not  impose  the  duty  upon 
the  tenant. 

I  can  well  understand  the  county  court  judge 
thinking  that  this  case  was  govdraed  by  Foulyer  v. 
Arding,  For  a  long  time  I  myself  thought  that 
Foulgtr  v.  Arding  went  further  than  I  now  think  it 
does,  and  for  the  reasons  I  have  given  I  do  not  think  it 
can  be  regarded  asan  authority  to  overrule  the  dedsionB 
I  have  referred  to,  and  this  appesd  must  therefore  be 
allowed. 

Wills,  J. — I  am' of  the  same  opinion.  These  words 
which  are  used  in  this  lease,  "  rates,  taxes,  and  assess- 
ments/' have  been  used  over  and  over  again  in  leases 
which  have  received  judicial  oonstrnctton  for  a  number 
of  years  past,  and  the  result  of  tiie  authorities  is  well 
summed  up  in  A.  L.  Smith,  J.'s,  judgment  in  Lymi  y. 
Oreenhaw,  where  he  sa}  s :  *'  Though  a  great  number  of 
cases  have  been  dttd '' — and  he  is  dealing  with  the 
game  words  that  I  am  dealing  with — **  there  is  not  a 
single  authority  in  which  the  tenant  has  been  held  to 
be  liable  whose  lease  contained  words  such  as  were 
in  the  present  lease.  Where  the  teoant  was  held  liable 
there  were  words  in  excess  of  those  found  in  this 
covenant"  Then,  having  disposed  of  the  authorities 
iu  that  way,  he  expressed  his  opinion  that  the 
liabilitv  to  pay  for  a  drain,  which  was  very  much  the 
same  class  of  work  as  there  is  here,  did  not  fall  within 
the  words  *'  rates,  taxes,  or  assessments." 

I  know  that  arguments  may  be  advanced  to  show 
that  this  is  an  assessment,  and  if  the  mere  fact  that  a 
sum  of  money  has  to  be  apportioned  between  some 
individuals  who  happen  to  occupy  contiguous  pro- 
peities  is  enough  to  make  it  au  assessment,  of  course 
it  is ;  but  I  should  think,  used  in  this  sense,  **  rates, 
taxes,  and  assessments  "  does  not  mean  aad  was  not 
intended  to  mean  such  a  case  as  this.  I  agree  with 
my  lord  it  is  best  to  base  our  judgment  on  this  point. 
I  confess  that  my  own  individual  opinion  is  that  the 
principle  in  Suttees  v.  Woodhouse  for  the  purpose  of 
construing  covenants  of  this  kind  goes  a  good  deal 
further,  and  very  nearly,  if  not  quite,  covers  this  case ; 
but  that  hss  not  been  thoroughly  and  fully  argued, 
because  we  gave  an  intimation  of  our  opinion  that 
we  should  proba^'ly  dedde  the  case  upon  the  other 
point  and  I  therefore  prefer  to  rest  my  judgmeat 
definitely  upon  the  first  point  which  has  been  argued. 

Channell,  J. — I  agree  that  we  ought  to  decide  this 
case  in  the  way  in  which  my  lord  and  my  brother  Wills 
have  stated,  on  the  ground  that,  upon  the  authorities, 
words  identical  with  those  in  this  lease  have  in  fact 
been  construed  as  not  imposiog  the  liability  upon  the 
tenant;  and  that  in  all  the  cases  in  which  the  liabiHty  has 


been  imposed  there  has  been  some  larger  word  than  is 
to  be  found  in  this  covenant,  either  duties,  cbazgei,  or 
impositions.  One  of  those  three  has  been  fonnd  in 
every  case,  so  far  as  I  know,  in  which  the  lialiifity 
has  been  put  on  the  tenant.  Under  these  ciicam- 
stances  I  think  we  ought  to  allow  this  appeal.  At 
the  same  time  I  have  the  greatest  possible  doubt 
about  it.  One  of  the  cases  in  which  that  has  been  so 
decided  was  my  own  decision  {Baylis  v.  Jiggens).  I  hai 
very  great  doubt  about  that  at  the  time.  I  have  still 
greater  doubt  about  it  now,  because  a  portion  of  the 
reasoning  upon  which  I  proceeded  has  certainly  been 
destroyed  by  the  subsequent  oaseof  jPot^er  y.  Arding; 
but  it  is  only  a  portion  of  the  reasomng,  and  my 
judgment  was  justified  in  that  case  by  sooiethiiig 
which  I  do  not  think  I  knew  of  at  the  timfi — viz., 
that  the  late  Master  of  the  Bolls  had  given  a  pre- 
cisely identical  decision,  which  I  do  not  think  was 
quoted  to  me.  The  matter  really  is  extremely  doubt- 
ful, and  I  quite  agree  with  what  my  lord  has  said, 
that  it  is  very  desirable  that,  if  possible,  an  end 
should  be  put  to  these  questions.  How  t3  do  it  one 
does  not  quite  know,  because  even  if  one  of  these 
cases  were  taken  to  the  House  of  Lords,  in  all  pro- 
bability some  draughtsman  would  put  a  new  word 
into  the  covenant  which  the  courts  would  have  to 
deal  with,  and  I  hope  that  Parliament  wUl  not  pn- 
vent  parties  contracting  in  such  terms  as  they  aie 
advised.  The  real  thing  that  ought  to  be  done  to 
prevent  these  difficulties  is  that  tenants  should  take 
a  Uttie  trouble  about  the  preparation  of  their 
leases.  In  point  of  fact  the  tenant  nearly  always 
allows  the  landlord's  solicitor  to  prepare  the  lease  for 
the  sake  of  expense,  and  he  probably  does  not  take 
much  trouble  to  have  it  supervised  on  his  own  behalf,  I 
and  then  the  lease  contains  words  which  are  ulti-  < 
mately  construed  by  the  court  to  include  some  charge 
which  no  tenant  in  his  senses  would  now  delibeiaiely 
agree  to  pay.  The  difficulties  of  the  court  might  be 
removed  if  persons  who  were  going  to  take  leases 
would  take  a  little  more  care  about  the  preparatson 
of  them. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Ashley ^  LunUeyt  ^  Cooper% 

Solicitors    for    the    defendant,   Oregson,    IFar&isi, 
Waugh,  &  Qregson, 


K.  B.  Div.  i 

(Lord  Alverstone,  L.C.J.,  and  > 

Wills  and  Channell,  JJ.)      j 


March  26; 
April  24. 


Fa&mbb  v.  Gltn  Jonbs.  (a.) 

Inland  revenue— Stamp  duty — Medicines — Oumer^  pro- 
prietor ^  original  or  first  vendor —Stamp  Act^  180* 
(44  Geo.  3,  c  98),  s.  2— Medicine  Stamp  AcU,  iSOi 
(42  Geo,  3,  c.  56),  s.  3,  and  1812  (52  Geo.  3,  c  150), 
8.  2,  Schedule, 

A  chemist  bought  from  a  firm  of  wholesede  ckewMs  a 
well-known  drug,  called  ammoniated  tincture  of  qmnint. 
He  affixed  to  it  a  label  stating  thai  it  was  a  vfeU^known 
and  highly  recommended  remedy  for  influenza, 

lltld,  that  he  was  not  the  "  owner,  proprietor,  originol 
or  first  vendor  "  of  the  medicine  in  question  within  tht 
meaning  of  the  schedule,  52  Geo.  3,  c  IK),  and  that 
therefore  he  was  Jiot  liable  to  stamp  duJty  as  having  hM 
out  or  recommended  the  medicine, 

(a.)  keported  by  Alan  Hogg,  Bsq.,  Barrister- 
at- Law. 
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High  Court. 
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Farmeb  V,  Gltn  7ones. 


HlOH  OOUBT. 


Case  stated. 

The  facts  of    the  case  and  the  arguments  fully 
appear  from  the  judgment. 

Sir  E.  Carson,  8,0,,  and  Botvlatt,  for  the  appellant. 

Asquiih,  K,C.  {IL  D    Bomey  and  Qalhraith  with 
him),  for  the  respondent. 

Cur*  adv,  vult 

April  24.— Wills,  J.,  read  the  judgment  of  the 
court:  The  appellant  is  an  officer  of  the  Inland 
Itevenue.  The  respondent  is  a  registered  ohemist 
and  druggist  holding  a  license  for  the  sale  of 
medicines  Uable  to  duty  under  the  Medicines  Stamp 
Duty  Acts.  The  respondent  sold  on  the  8th  of  April, 
1902,  to  an  offioc-r  cf  the  Inland  Revenue,  a  bottle 
with  a  label  affixed  ooiitaining  the  following  words  : 
**Ammoniated  tincture  of  quinine,  B.P.,  a  weU- 
known  and  highly  recommended  remedy  for  influenza 
and  colds."  It  had,  howi^ver,  no  stamp.  Proceedings 
weie  taken  by  the  appellant  agiinst  the  respondent 
under  62  Geo.  3,  c.  150,  s  2,  for  Sttlliog  this  bottle 
without  a  stamp.  TDe  magistrate  dismissed  the 
summons,  being  of  opinion  that  no  stamp  was 
necessary.  The  appellant  has  pros^^cuted  the  present 
appeal  by  way  of  a  case  stated  under  20  &  21 
Yict  0.  43,  s.  2,  and  42  &  43  Vict.  c.  49,  s.  33, 
and  the  rules  made  under  the  latter  Act  Section 
2  of  62  Geo.  3,  o.  160,  provides  that  "  if  aay  pers  m, 
whether  licensed  or  not,  shall  either  vend  or  expose 
to  sale  or  offdr  or  keep  ready  for  sale,  whether  for 
foreign  or  home  consumption,  or  buy  or  receive  or 
keep  for  the  purpose  of  selling  by  retail,  either  on  his 
account  or  on  the  account  or  behalf  of  any  other 
person,  any  packet,  box,  bottle,  phial,  or  other 
enolosore  containiog  any  of  the  drugs,  herbs,  oil«, 
waters,  essences,  tinctures,  pills,  powders,  prepara- 
tions, or  compositions  mentioned,  and  set  forth  in  the 
schedule  annex<)d  to  this  Act,  without  a  paper, 
cover,  or  label  provided  and  supplied  by  the  C jmmis- 
siooers  of  Stamps  pursuant  to  44  Geo.  3,  c.  78,  or  to 
42  Geo.  3,  c.  66,  and  duly  stamped  for  denoting  the 
duty  charged  on  such  packet,  box,  bottle,  &o.,  being 
properly  and  sufficiently  pasted,  stuck,  fastened,  or 
affixed  thereto  in  such  manner  that  such  packet,  box, 
&o.,  cannot  be  opened  or  the  cootents  taken  therd- 
f rem  without  tearing  such  stamped  cover,  wrap,  or 
label,  so  as  to  prevent  its  beiag  made  u«e  of  again, 
the  person  so  offending  shall  be  liable  to  a  penalty  of 
ten  pounds." 

The  schedule  begins  with  a  list  of  about  600  named 
powders,  pills,  essences,  tinctures,  lozenges,  and 
preparations  of  every  description,  including  foreign 
medicines  of  all  kinds  except  drags,  and  proceeds  as 
follows :  "  And  also  all  other  pills,  powders,  lozengef, 
tinctures,  &o.,  medicated  herbs  and  waters,  chemical 
and  officinal  preparations  whatsoever  to  ba  used  or 
applied  externally  or  internally  as  medicines  or 
medicaments  for  the  prevention,  cure,  or  relief 
of  any  disorder  or  complaint  incident  to  or  in  anywise 
affecting  the  human  body,  made,  prepared,  uttered, 
▼fnded,  or  exposed  to  sale  by  any  person  whatsoever, 
wherein  (a)  the  person  m<iking  or  prt-paTini;  the  same 
▼ending  or  exposing  to  sale  the  same,  h«*h  or  claims 
to  have  any  occult  secret  or  art  for  the  making  or 
prepariDg  the  same ;  or  such  person  hath  claims  to 
liave  (5)  any  exclusive  right  or  title  to  the  making  or 
preparing  the  same ;  or  (c)  which  have  at  any  time 
heretofore  been,  now  are,  or  shall  hereafter  be  pre- 
pared, uttered,  or  exposed  to  sale  under  the  authority 
of  any  letters  patent  to  the  great  seal ;  or  {d)  which 
have  at  any  time  heretofore  been,  now  are,  or  shall 
hereafter  be  by  any  public  notice  or  advertisement, 
or  by  any  written  or  printed  papers  or  handbills,  or 
by  any  label  or  words  written  or  printed,  affixed  to 


or  delivered  with  any  packet,  box,  bottie,  &o.,  con- 
taining the  same  held  out  or  recommended  to  the 
public,  by  the  makers,  vendors,  or  proprietors  thereof 
as  nostrums  or  proprietory  medicines,  or  as  specified 
for  or  as  beneficial  to  the  prevention,  cure,  or  relief  of 
any  distemper,  malady,  ailment,  disorder,  or  oom- 

Elaint  incident  to  or  in  anywise  affecting  the  human 
ody."    The  schedule  contmues  as  follows :  "  Special 
exemptions,"  of  which  the  first  is  *'  all  drugs  named 
in  the  book  of  rates  referred  to  by  the  Acts  of  Tonnage 
and  Poundage  of   12  Car.  2,  and  in  another  book 
of  rates  referred  to  by  the  Act  2  Geo.  1,  c.  11  "; 
secondly,    **  all    drugs    uttered    or   vended    entire 
without    any   mixture    or    composition    with    any 
other    drug    or    ingredient     whatsoever    by    any 
surgeon,  apothecary,  chemist,  or  druggist  or  other 
person  duly  qualified  as  therein  specmed " ;  thirdly 
— and    this     is     the     part     of     the     exemptions 
more  especially  material  in  the    present   case — ^all 
mixtures,  compositions,  or  preparations  named  or 
compounded  with  or  prepared  from  any  '^medicinal 
drugs,    medicated   or   chemical   preparations,    &c., 
bearing  different  denominations  and  having  different 
properties,  qualities,  &o.,  whidi  shall  be  uttered  or 
vended  by  any  such  surgeon,  apothecary,  chemist,  or 
druggist,  or  other  such    person  as  appointed,  the 
difiertnt  denominations,  properties,   &o.,  of    which 
mixtures,  &c.,  ate  known,  admitted,  and  approved  of 
in  the  preservation,  cure,  or  relief  of  any  disorder, 
mala'ly,  &o.,  affecting  the  human  body,  and  wherein 
(a)  the    person    mixing,    compounding,    preparing, 
uttsriug,  or  vending  the  same  hath  not  nor  claims  to 
have  any  occult  or  secret  art  for  the  mixing  or  com- 
pounding tiie  same,  nor  (6)  hath  no  claims  to  have 
any  exclusive  right  or  tide  to  the  mixing,  compound- 
ing, &c.,  of  the  same,  and  which  mixtures,  &c.,  have 
not  been,  are  not,  nor  shall  hereafter  be,  prepared, 
uttered,  vended,  or  exposed  to  sale  under  the  authority 
of  any  letters  patent  under  the  great  seal,  nor  at  any 
time  heretofore  have  been,  now  are,  or  shall  hereafter 
be,  by  any  public  notice,  advertisement,  or  by  any 
written  or  printed  papers  or  handbills,  or  by  any 
labels  or  words,  written  or  printed  papers  fixed  to  or 
delivered  with  any  such  packet,  box,  bottle,  &c.,  held 
out  or  recommended  to  the  public  by  the  owners, 
proprietors,  makers,  compounders,  original  or  first 
vendors     thereof     as    nostrams,     &c.,    proprietary 
medicines,   or  as   specified  or  as  beneficial  to  the 
prevention,  cure,  or  relief  of  any  such  distemper, 
malady,  ailment,  or  complaint  as  aforesaid.*' 

It  is  found  in  the  case— (I)  that  ammoniated  tinc- 
ture of  quinine  is  a  mixture  of  medicinal  drugs 
bearing  different  denominations  and  having  different 
properties;  (2)  that  the  ammooiated  tincture  of 
quinine,  the  subject  of  the  present  inquiry,  was 
prepared  in  accbrdanci  with  the  formida  published  in 
the  British  Pharmacopsaia  of  1898,  and  tliat  the 
"  B.P.''  upon  the  label  was  intended  to  indicate  that 
it  was  so  prepared;  (3)  that  the  denominations, 
properties,  qualities,  virtues,  and  efficacies  of  ammo- 
niated tincture  of  quinine  are  known,  admitted,  and 
approved  of  in  the  prevention,  cure,  and  relief  of 
ioflaenza  and  co!ds,  and  that  iofl  lenzi  and  colds  are 
ailments  affecting  the  human  body;  (4)  that  the 
respondeat  has  not  and  does  not  claim  to  have  any 
occult  secret  for,  nor  any  exclusive  right  or  title  to, 
the  mixing,  composing,  or  vending  of  ammoniated 
tincture  of  quinine ;  (6)  that  it  has  not  been  nor  is 
prepar«*d  or  sold  under  the  letters  patent  of  the  great 
seal;  (6)  that  the  respondent  is  not  the  originator  of 
ammoniated  tincture  of  quinine.  It  was  first  intro- 
duced as  a  medicine  several  years  ago,  and  is  in  general 
use  and  on  general  sale  by  chemists  throughout  the 
country.  The  ammoniatea  tincture  of  quinine  the  sale 
of  which  gave  rise  to  this  case  was  bought  by  the  re- 
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ipondent  from  wholeiale  ohemists,  who  compoanded  it 
and  who  sold  it  without  any  sach  label  as  the  respond- 
ent used,  and  without  any  recommendation  of  any  kind. 
(7)  Except  that  the  label  in  question  was  affixed  by  the 
respondent,  the  owners,  proprietors,  makers,  com- 
pounders, original  or  first  vendors  of  ammoniated 
tincture  of  quinine  never  held  it  out  or  recommended 
it  to  the  public  by  any  public  notice  or  advertisement, 
or  by  any  written  or  printed  papers  or  handbills,  or  by 
any  label  or  words  written  or  printed  and  affixed  to 
or  delivered  with  any  packet,  box,  bottle,  &c.,  con- 
taining the  same  as  a  nostrum  or  proprietary 
medicine,  or  as  a  specific,  or  as  beneficial  for  the 
prevention,  cure,  or  relief  of  any  distemper,  malady, 
ailment,  or  complaint  incident  to  or  in  any  wise 
a£Eecting  the  human  body,  and  the  person  aforesaid 
has  not,  nor  claims  to  have,  any  more  than  the 
respondent  himself,  any  occult  secret  or  art  for  the 
mixing  pr  compounc^ing.  the  tincture,  nor  any 
exclusive  right  or  title  to  the  mixing,  compounding, 
preparing,  or  vending  the  same ;  nor  was  it  ever 
prepared,  uttered,  vended,  or  exposed  to  sale  under 
the  authority  of  letters  patent  under  the  great  seal. 

Unless  the  respondent  bv  affixing  the  label  in 
question  has  brought  himself  within  the  description 
contained  in  the  last  portion  of  the  "  special  exemp- 
tions" of  the  schedule  to  52  Geo.  3,  o.  150,  and  is  the 
*'  owner,  proprietor,  maker,  compounder,  original  or 
first  vendor  thereof,"  the  tincture  he  has  sold  falls 
in  every  respect  within  the  special  exemption.  The 
difficulty  is  to  ascertain  who  are  the  persons  meant  in 
the  **  special  exemption"  by  the  **  owners,  proprietors, 
maksrs,  compounders,  original  or  first  vendors 
thereof "—t.e.,  of  the  "mixtures,  oompoiitions,  or 
preparations "  to  which  the  clause  refers ;  for  it  is 
clear  that  such  words  as  "makers,  compounders" 
cannot  lefer  to  the  immediate  antecedent,  which 
indades  "  bottle,"  "pot,"  aad  "  phial,"  their  applica- 
tion to  which  would  be  absurd.  Great  light  seems  to 
be  thrown  upon  the  question  by  the  woids  "  at  any 
time  heretofore  have  been,  now  aie,  or  shall  here- 
after be  .  •  .  held  out  or  recommended  to  the 
public"  as  beneficial  for  curative  purposes.  For  it  is 
plain  that  wbobver  the  owner,  proprietor,  &c.,  may 
be,  if  he  once  issues  an  advertisement  or  affixes  a 
label  oonta*niog  a  recommendation  of  the  preparation 
as  of  curative  efficacy,  the  subject-matter  of  such 
advertisement  or  recommendation,  or  rather  the 
bottle,  &c.,  containing  it,  is  affected  with  a  perpetual 
liability  to  stamp  duty.  Tiiis  oonstderation  aloae 
seems  sufficient  to  show  that  a  retail  chemist  who 
buys  in  the  ordinary  course  of  business  an  article 
which  till  it  got  into  his  hands  was  within  the  exemp- 
tion, cannot  be  within  the  designation  of  the  "  owner, 
proprietor,  &c ,"  of  the  preparation.  Indeed  the 
Solicitor- Gem  ral  was  driven  to  the  argument  that 
"owner,  proprietor"  referred  to  the  last  antecedent 
and  meant  owner,  &c.,  of  each  particular  bottle,  or 
phial  sold.  It  has  already  been  shovn  that  this 
application  of  the  phrase  would  make  the  passage 
absuid.  It  cannot  be  supposed  that  the  mak<-r  of 
the  glass  bottle  can  by  any  act  of  his  determine  its 
iiability  or  non-liability  to  duty  when  containing  a 
substanoe  which  he  could  have  no  object  in  poffiog,  or 
which  the  owner  of  the  bottle  and  the  suhstaoce  C3uld 
present  him  from  puffing  if  he  were  so  minded. 
Tnus  far  we  have  dealt  ouly  witti  the  very  words  of 
the  exemption  its«lf. 

It  is  desirable  to  go  more  deeply  iuto  the 
matter  and  see  whbth*-r  the  view  expressed  is 
consistent  with  and  borne  out  by  the  redt  of  the 
legislation  on  the  subject.  We  may  start  with 
the  Act  42  Geo.  3,  c.  56,  because  tbat  A.ct  recited 
that  the  earlier  Act  (25  Geo.  3,  c.  79)  had  been 
much  evaded,  and  repealed  not  only  the  former  duties, 


but  all  powers  and  authorities  contained  in  that  and 
any  subsequent  Act  for  levying  and  oollecting  the 
same.  Section  2  of  42  G<k>.  3.  o.  56,  granted  act  tfolorem 
duties  on  every  packet,  box,  bottle,  &c.  (using  the  same 
language  in  this  respect  as  the  Act  of  53  Qea  3)  con- 
taining any  drags,  herbs,  pills,  &o.,  or  other  prepara- 
tion or  composition,  whatever  to  ba  used  externally 
or  internally  as  medicines  or  medicaments  for  the 
prevention,  cure,  or  relief  of  any  disorder  affestiog 
the  human  body.     The  duties  were   the  saoie   in 
amount  as  those  now  chargeable.     Sdction  3  pro- 
vided that  the   duties   should  be   payable    by  the 
*'  owners  and  proprietors  or  makers  and  compounders 
or  origtnd  and  first  vendors  "  of  such  drag4,  &3.,  ai 
aforesaid,  and  should  be  charged  upon  and  paid  in 
respect  of  every  p^oknt,  b)x,  bottle,  &(}.,  with  any 
such  contents  as  aforesaid  before  the  same  shoald  bs 
first  sdd  or  delivered  out  of  the  custody  or  possession 
of   the  owners,  proprietors,  makers,  oompoanders, 
original  or  first  vendors  thereof  for  BiXe  eith-v  whole- 
sUe  or  retail,  either  for  foreign  or  home  consumption 
or  otherwise,  and  before  the  sane  should  ba  in  any 
way  uttered,  vended,  or  expose i  for  sale,  or  offered 
or  kept  ready  for  sale,  and  not  in  bulk,  in  any  shop, 
house,  or  other  place  by  any  such  owner,  proprietor, 
&c.,  or  any  person  on  his  behalf.    Tliis  is  still  ue  law. 
Tne  4th  and  5th  sections  closely  resemble,  if  they  ar^) 
not  identical  with,  those  now  appearing  ai  "special 
exemption."    It  seems  impossible  to  doubt  that  the 
owners,  proprietors,  &o  ,  here  (section  5)  designated 
are  the  same  persons  a3  those  mentioned  in  section  3 
as  the  persons  who  a^'e  to  pay  the  duties  before 
they  pat  the  wares  ioto  circulation ;  and  it  surely 
mast  be    for   them  to   say    whether   or    not    they 
will,  by  advertising  it  as  possessing  curative  pro- 
perties,   at    once    obtain    the    ad^autag^    of    soch 
advertisement,  and  subject  the  article  at  onoe  and  for 
all  time  to  the  disadvantage  of  having  to  p«y  duty. 
Sections  8  and  10  of  the  same  Act  require  persons 
making,  compounding,  preparing,  uttering,  vending, 
or  exposing  to  sale  or  keeping  ready  for  sale  any  dreg 
or  any  packets,  boxes,  bottles,  &c.,  with  such  oontenti 
as  aforesaid,  which  are  subject  to  the  duties  to  take 
out  licence  aod  to  procure  from  the  Commissioner  of 
Stamps  covers,  wrappers,  or  labels  tr^  be  affixed  to  the 
packets,  boxes,  &c.,  in  which  the  dutiable  articles  a^e 
sold.    Section  19,  in  order  to  obviate  doubts  on  tJie 
subject,  provides  that  all  articles  enumerated  in  a 
schedule  to  the  Act  shall  be  dutiable,  and  all  similar 
articles  and  also  all  preparations  wherein  the  person 
preparing  and  selling  the  same  ha?i  or  claims  a  secret 
process  or  exdutive  right,  or  articles  prepared,  &&, 
under  letters  patent,  or  which  heretofore,  are  now,  or 
shall  be  advertised  in  any  way  as  a  curative  by  the 
makers,  vendors,   or  proprietors    thereof,   and    the 
persons  uttering  or  selling  the  same  shall  be  charged 
with  the    duties   imposed  as   licensees.    It  will  be 
observed  that  tbis  secaon,  thoogh  giving  an  extensive 
application  to  substances  or  artides  to  be  charged 
with  the  duty,  makes  no  change  as  to  the  persons  wno 
are  to  pay  the  duties,  and  that  the  incidence,  so  far  as 
relates  to  persons,  is  still  regulated  by  section  3.  The 
importance  of  this  remark  is  emphasized  by  the  fact 
that  the  section  doei  enlarge  the  class  of  persons 
required  to  take  out  licences  or  give  information  to 
the  commiasiontrs   under   liability  of    a   fine,  thus 
obviously  carrying  out  the  idea  that  the  duties  w*  re 
to  bs  paid  by  the  perdon  who  fir«t  put  the  article  into 
circulation.      The    framework    of    these    Acts    was 
alteied  by  the  Act  of  44  Geo.  3,  c.  98,  which  repealed 
all  the  duties  under  the  care  of  the  Commissioner  of 
Stamps,  but  graut^.d   new    duties    in   lieu    thereof 
and  preseived  the  machiaery  for  their  inoidenoe  and 
collection.    It  brought  togett  er  ill  ftuoh  duties  in  two 
cchedules,  A  and  B,  each  of  which  is  headed  *'  Stamp 
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Daties.*'  The  daties  now  in  question  are  in  Sohedule 
By  under  the  head  '*  Medioines,*'  and  impose  upon 
every  packet,  box,  bottle,  &o.,  containing  any  drags, 
fto.,  or  other  preparation  used  or  to  be  used  externally 
or  internally  as  medicines  or  medicaments,  &c., 
uttered  or  vended  in  GFreat  Britain,  the  same  ad 
valorem  duties  as  before,  ending  with  a  duty  of  £1  on 
every  packet,  box,  or  bottle,  &o.,  which  with  its 
contents  should  ("xoeed  the  value  of  50s.  It 
continues  with  a  schedule  of  drugs  within  schedule  B. 
Seeing  that  by  section  3  the  dutif  s  imposed  by  the 
Act  are  to  be  paid  by  the  ''owners,  proprietors, 
makers,  or  compounders,  or  original  or  first  vendors 
of  the  dutiable  articles  so  th«t  if  they  are  once  so 
advertised  by  the  makers,  vendors,  or  proprietors  they 
beoome  permanently  affected  with  duty,  it  cannot  be 
doubted  that,  notwithstanding  the  difference  of 
language,  the  ''makers,  vendors,  or  proprietors*' 
mean  the  same  persons  as  those  designated  by  the 
fuller  phrase  of  "  owners  or  proprietors  or  makers  or 
compounders  or  original  or  first  vendors  of  the  drags 
or  prepara*ioDS." 

By  the  43  Geo.  3,  o.  73,  the  Act  of  42  Oeo.  3  was 
amended  :  By  section  1,  an  amended  and  enlarged 
schedule  (like  the  former  schedule),  only  a  list  of 
specific  preparations  made  by  the  Act  specifically 
liable  to  duty  waa  substituted  for  the  former  schedule. 
By  section  2  it  was  provided  that  any  psrson  who 
should  receive  from  any  proprietor,  origiaal  or  first 
vendor  (a  phrase  obviously  meant  to  have  the  same 
scope  as  the  longer  phrase  in  section  3  of  the  first  Act, 
42  Ghso.  3),  or  any  agent  of  such  person  any  article 
subject  to  duty  for  the  purpose  of  selliag  again  with- 
out the  proper  label  a£^ed,  and  who  shall  not  within 
ton  days  eitiier  return  the  article  to  the  person  from 
whom  he  received  it  or  g^ve  information  thereof 
to  tiie  commissioners,  shoula  be  liable  to  a  penaltv. 

Of  some  hundreds  of  specified  articles  and  collec- 
tiont,  first,  all  the  previous  g«»neral  descriptions  of 
dutiable  articles,  and  then  the  exemptions  under  the 
title  of  *'  special  exemptions,"  except  in  a  few  matters 
of  deaoripQon  and  arrangement  of  no  assistance  in 
construing  the  Acts,  it  is  undistinguishable  from  the 
sdiedule  to  the  amending  Act  of  52  GdO.  3,  c  150,  and 
it  is  only  noticed  as  showing  how  and  when  the 
legislation  imposing  the  duties  took  the  form  of  a 
schedule  embodying  both  iocidence  and  exemptions. 

The  duties  are  still  payable  uader  section  3  of  42 
Geo.  3  by  the  "  owners  or  proprietors  or  makers  and 
compounders  or  original  or  first  vendors  "  of  the 
preparations,  the  obligation  of  the  retail  dealer  being, 
if  he  receives  any  dutiable  article— and  it  will  b) 
dutiable,  and  dutiable  for  ever,  if  the  original  owner 
of  the  preparation  has  once  advertised  it  as  posaesaing 
remedial  qualities— to  return  it  to  the  vendor  or  to 
inform  the  commissioners.  If,  however,  the  article  is 
compounded  of  drugs  or  chemicals  as  to  which  there 
is  no  secret  either  of  denomination,  qiality,  efficacy, 
or  mode  of  manufacture ;  if  it  is  in  no  sense  a  pro- 
prietary or  patent  medicine;  if  the  person  who 
origmidly  inUoduced  it  to  the  publi?  is  not  and  no 
person  has  become  the  owner  and  proprietor,  not  of 
the  bottle  or  box  or  jar  in  which  the  compound  is 
sold,  but  of  the  mixture  or  compound  its-lf.  so  that  it 
is  not  the  common  property  of  all  the  world,  and  has 
never  advertised  it  as  a  specific  or  as  possessing 
remedial  qualities,  and  if  it  is  made  up  or  sold  by  a 
duly  qual&ed  perflon,  it  is  exempt  from  duty«  In 
short,  the  descnpUon  in  section  3  of  54  Gdo.  3  of  the 
persons  chargeable  with  the  duty,  that  of  persons 
reoommending  it  by  advertisement,  label,  or  other 
like  means  as  carative  in  the  portion  of  the  sohedule 
of  52  Geo.  3  which  affects  it  with  duty,  and  the 
description  of  the  person  by  whom  it  must  have  been 
80  advertised  if  it  is  to  eacape  duty  contained  in  the 


<<  special  exemptions,"  though  in  somewhat  different 
words,  all  mean  the  same  thing.  The  whole  scheme 
of  the  Acts  appears  to  be  to  strike  with  charge- 
ability  medicines  imported  from  abroad  and 
medicines  which  particutar  persons  can  make  to  the 
exdunon  of  others.  Where  a  specific  case  affords 
any  substantial  recommendation  and  gives  any  value 
to  the  article,  there  is  sure  to  be  some  person  who  can 
prevent  other  persons  from  using  the  same  name  for 
his  compound.  The  same  may  be  said  of  s'ecret  pre- 
parations, proprietary  and  patent  medicines,  and  if 
the  advertisement  or  public  recommendation  as  a 
curative  agent  is  to  stamp  the  article  with  charge- 
ability,  it  is  reasonable  to  conclude  that  the  makers, 
vendors,  or  proprietors,  upon  the  fact  of  advertise- 
ment or  recommendation  by  whom  the  future  as  well 
as  the  present  chargeability  is  to  depend,  must  be 
persons  who  can  exercise  a  choice  as  to  whether  the 
article  shall  or  shall  not  be  put  upon  the  market  with 
aocompaniments  or  accessories  which  will  make  it  for 
ever  afterwards  liable  to  duty.  The  fact  that  the 
persons,  the  only  persons,  who  are  to  pay  the  duties 
are  those  by  whom  the  article  shall  be  first  sold,  and 
that  they  are  to  pay  the  duties  before  the  articles 
are  first  sold,  points  strongly  in  the  same  direction. 
We  may  add  that,  if  we  were  to  adopt  the  Solicitor- 
General's  argument  that  the  respondent  must  be  con- 
sidered the  *' first  vendor  thereof"  because  he  was 
the  first  person  to  sell  the  mixture  in  a  shape  in  which 
it  could  be  taxable — that  is,  with  a  label  reoommend- 
ing it— the  result  would  be  that  the  exemption  could 
never  tsJre  effect  at  all,  for  no  case  could  oome  within 
it,  except  cases  which  the  taxing  enactment  did  not 
hit.  The  article  sold  by  the  respondent  seems  to  us 
to  have  been  sold  by  a  person  and  under  conditions 
which  bring  it  withm  the  **  special  exemptions,"  and 
t*iis  appeal  must  therefore  be  dismissed  with  costs. 

Solicitor  for  the  appellant.  Solicitor  to  the  Inland 
Revenue* 

Solicitors  for  the  respondent.  Neve,  Beck,  &  Kirby. 


Div.    1 
o,J.)l 


(Bigham,J.)i  Feb.  23,  24;  April  1,22. 

CORNFOOT  V.   EOYAL  EXOHANQB  AsSUaANOE 

Corporation,  (a.) 

Insurance,   Ma,rine — Policy— Duration    of   risk— Con- 
struction—**  Thirty  days  in  pyrt  after  arrival,'' 

A  policy  of  marine  insurance  on  a  vessel  was  expressed 
to  be  for  **  o  voyage  from  Portlmd,  Oregon,  by  any 
route  to  Algoa  Bay  and  for  thirty  days  in  port  after 
arrival^  however  employed''  The  policy  described  the 
risk  as  running  until  the  vessel  *'  hath  moored  at  anchor 
ttoenty-four  hours  in  good  safety  V  The  words  **  twenty- 
four  hours  "  ufere  struck  out  and  the  words  **  €u  above  " 
were  written  over  them.  The  vessel  arrived  at  Algoa  Bay 
at  10  a.m.  on  the  2nd  of  August,  1902;  was  safely 
moored  at  anchor  in  the  bay  ai  11.30  on  the  same  day ; 
and  was  totally  lost  at  4.30  |>.m.  on  the  1st  of  Sepiembfr. 

Hdd,  that  ''thirty  days"  meant  thirty  consecutive 
periods  of  twenty -four  hours,  beginning  at  11.30  a.m.  on 
the  2ad  of  August,  and  not  thirty  calendar  days,  and 
that  therefore  the  vessel  wat  lost  after  the  expiration  of 
the  time  covered  by  the  policy* 

Action  tried  in  Oommerdal  Coorb  before  Bigham^ 
J.,  sitting  with  a  jury. 

[a )  Reported  by  W.  T.  TUBTON,  Beq.,  Barrister- 
at- Law. 
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High  Ooxtbt. 


OOBNFOOT  V.  BOTAL  EXOHAVOE  ASSURANCE  CORPORATION. 


High  Court. 


The  plaintiff,  on  behalf  of  himself  and  all  others 
the  owners  of  the  vessel  Inchca'pe  Rock  saed  tiie 
defendants  on  a  policy  of  insurance,  which  the  latter 
had  under  vmttea,  as  for  a  total  loss. 

The  risk  in  the  b^dy  of  the  policy  was  in  writing 
and  was  as  folio  «7S :  '*  For  a  voyage  from  Portland, 
Oregon,  by  any  route  to  Algoa  Bay,  and  for  thirty 
days  in  port  after  arrival,  however  employed." 

The  print  of  the  policy  was  in  the  ordinary  Lloyd's 
form  and  •described  the  risk  as  running  until  the 
vessel  *'hath  moored  at  anchor  twenty-four  hours  in 
good  safety.**  The  words  **  twenty-four  hours  "  were 
struck  out  and  the  words  *'  as  above  "  were  written 
over  them. 

The  vessel  arrived  in  Algoa  Bay  at  10  a.m.  on  the 
2 ad  of  August  1902 ;  she  was  safely  moored  at  anchor 
ia  the  bay  at  11.30  a.m.  on  the  same  day;  and  she 
was  totally  lost  at  4.30  p.m.  on  the  1st  of  September. 

HamiUon^  K.C.t  and  Leek,  for  the  plaiotifiBi.— The 
question  is  whether  the  insurance  extended  beyond 
4.30  p.m.  on  the  1st  of  September.  The  effect  of  the 
policy  is  that  the  ship  was  covered  until  the  end  of 
the  thirtieth  day  after  arrival  in  the  bay,  and  that 
means  uotil  the  expiration  of  thirty  calendar  days. 
The  days  ran  from  midnight  next  after  the  ship 
arrived,  and  the  vessel  therefore  was  covered  during 
the  whole  of  the  2nd  of  September.  In  law  a  day 
means  a  calendar  day  and  not  any  period  of  twenty- 
four  hours. 

They  referred  to  The  Katy,  43  W.  B.  290,  [1895] 
P.  56. 

Scruiton,  K.C,  and  Loehnia,  for  the  defendants. — 
Tbe  question  is  whether  the  ship  was  covered  for 
thirtf  periods  of  twenty-four  hoars  commencing  at 
11.30  a.m.  on  the  2  ad  of  August,  or  for  thirty 
calendar  days.  If  the  policy  meant  thirty  calendar 
days,  the  day  on  which  the  vessel  arrived  counts  as 
one  of  them.  If  the  tim9  began  to  run  from  mid- 
night, as  the  plaintiffs  contend,  then  the  ship  was  not 
covered  between  11.30  a.m.  and  midaight  oa  the  2nd 
of  August. 

Cur»  adv,  vulU 

April  22.— BiOHAM,  J.,  read  the  following  judg- 
ment :  lo  this  case  the  defendants  had  underwritten 
the  plaiQtiff*s  ship  Inchcape  Bock,  The  risk  is  described 
in  the  body  of  the  policy  in  writing  in  the  following 
words:  "For  a  vo>age  from  Portiand,  Oregon,  by 
any  route  to  Algoa  Bay  and  for  thirty  days  in  port 
after  arrival,  however  employed."  The  question  I 
have  to  determine  is  whether  at  the  time  of  the  loss 
the  thirty  days  here  mentioned  hsd  run  out ;  and  tbe 
answer  to  the  question  depends  upon  the  meaning  to 
be  attached  to  the  word  ''days,'*  whether  it  is  to  be 
taken  to  mean  thirty  consecutive  periods  of  twenty - 
four  hours  or  thirty  calendar  days.  The  print 
of  the  policy  is  in  the  ordinary  Lloyd's  form,  which 
describes  the  risk  as  running  until  the  vessel  "  hath 
moored  at  anchor  twenty-four  hours  in  good  safety  " ; 
but  the  printed  words  "twenty-four  hours*'  are  struck 
through  with  a  pen  and  the  words  "  as  above  "  are 
written  over  them,  the  effect  beiog  to  incorporate  at 
this  point  the  earlier  written  words  which  I  have  just 
read.  Thus  the  duration  of  the  risk  may  be  described 
as  extending  until  thirty  days  after  the  vessel's  arrival 
a  id  safe  mooring  at  anchor  in  the  bay.  The  case  was 
tried  before  me  with  a  jury;  and  they  found  the 
following  facts  :  (I)  That  the  vessel  arrived  in  Algoa 
Bay  at  10  a.m.  on  the  2nd  of  August,  1902 ;  (2)  than 
she  was  safely  moored  at  anchor  in  the  bay  at  11.30 
a.m.  on  the  same  dav ;  and  (3)  that  she  was  totally 
lost  at  4.30  p.m.  on  dae  1st  of  September. 

Thus  it  will  be  seen  that  if  the  thirty  days  are  to 
be   calculated    as    periods   of    twenty-four    hours 


beginning  at  11.30  a.m.  on  the  2nd  of  August  the 
risk  had  run  off  at  the  time  of  the  loss,  otherwise  if 
the  thirty  days  are  to  be  taken  as  meaning  thirty 
dear  calendar  days.  I  do  not  suppose  that  then 
could  be  any  doubt  about  the  duration  of  the  risk  if 
the  policy  had  been  issued  in  its  original  printed 
form,  unaltered  and  without  the  written  words  which 
I  have  read.  The  risk  would  have  lasted  until  11.30 
a.m.  on  the  2nd  of  August,  and  from  that  moment 
uatilll.30a.m  onthe3Kl  of  August.  It  could  not  have 
been  contended  that  the  first  of  the  twenty-four  hoois 
did  not  begin  to  run  until  noon  on  the  2ad  of 
August,  for  the  period  of  time  from  11.30  to  12.30  is 
as  much  an  hour  as  the  period  of  time  from  noon  to 
1  p.m.  Why  should  the  expression  *'  thirty  days  "  be 
read  in  a  different  way?  No  doubt  in  same 
cases  the  word  *'day"  means  a  period  of  twenty- 
four  hours  starting  from  midnight  and  ending  at 
midnight.  That  is  a  calendar  day — %  Monday  or 
a  Tuesday.  But  did  the  parties  to  this  oon- 
tract  use  the  word  in  that  sense?  I  think  eleaiiy 
not.  The  risk  was  to  be  a  continuing  risk.  It 
was  not  to  stop  at  11.30  on  the  morning  of  the  2nd 
of  August  and  then  to  revive  at  midnight.  It  was  to 
run  continuously  from  11.30  a.m.  on  the  2nd  of 
August  until  the  expiration  of  the  thirty  days,  and 
no  longer.  To  ioterpret  the  contraot  in  the  way 
contended  for  by  the  plaintiff  would  have  the  effect 
either  of  imposing  on  the  defeadants  a  longer  risk 
than  they  bargained  to  undertake  or  of  reUeTing 
them  from  Ualulity  during  tiie  hours  from  11.30  a.m. 
on  the  2nd  of  August  until  midnight.  NeiUier  party 
iotended  to  make  such  a  contract.  It  follows,  there- 
fore, that  the  thirty  days  mentioned  in  the  policy 
must  be  taken  to  mean  thirty  consecutive  periods  of 
twenty-fours  beginniog  at  the  time  of  the  ship's  safe 
.moorioff  in  the  bay.  After  the  jury  had  been  dis- 
charged another  point  was  taken  on  behalf  of  the 
Slaintiff.  It  was  said  that  the  ship  was  not  ready  to 
ischarge  until  5  p.m.  on  the  2ad  of  August*  and 
that,  as  upon  the  authorities  a  ship  cannot  be  said  to 
be  safely  moored  unless  and  until  she  is  ready  to 
discharge,  the  time  did  not  begin  to  run  until  5  paom 
I  am,  however,  quite  satisfied,  notwithstandmg 
some  of  the  viva  voce  evidence,  that  the  ship  was  an 
arrived  ship  within  the  meaning  of  the  policy  by 
11.30  a.m.,  and  was  then  ready  to  discharge,  and 
this  was  what  the  jury  meant  to  find,  and  did  find, 
in  answer  to  my  questions.  There  must  be  judgment 
for  the  defendants,  with  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff,  Botterdl  &  Roche, 

S  >licitors    for    the    defendants,    HoUamt,    Sons, 
Coward,  tfe  Hawkaley. 
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CoTTRT  OP  Appeal. 


In  bb  Hall. 


CoTJBT  OP  Appeal. 


Mays. 


ttouxt  Of  9ppeal« 

From  Chan.  Div.  ) 

(Vaughan  Williams,  Bomer  and  ( 

Cozens-Hardy,  L.JJ.)  ) 

In  re  Hall. 

Foster  v.  Metcalfe,  (d.) 

WiHr-Contingent  legacy— Appropriation. 

When  a  testator  gives  a  sum  of  cash  as  a  contingent 
legacy  toitJiout  any  provision  for  the  payment  of  interest 
he/ore  the  happening  of  the  contingency,  the  executor  is  not 
entitled  of  his  own  authority,  and  to  the  possible  detriment 
of  the  contingent  legatee,  to  invest  and  appropriate  a  fund 
to  meet  that  legacy ;  and  if  the  fund  so  appropriated 
sTiould,  owing  to  depreciation  of  the  security,  be  insuffi- 
dent  to  answer  the  full  amount  of  the  legacy,  if  and 
when  the  legacy  becomes  payable,  the  legatee  is  entitled  to 
Tuive  the  deficiency  made  good,  either  out  of  the  residuary 
estate  or  by  the  executor  personally. 

Decision  of  Kekeioich,  J,,  ante,  p.  107,  reversed. 

Appeal  from  the  deoiaion  of  Eekewich,  J.  (reported 
ante,  p.  107). 

The  facts  were  as  follows: 

By  his  will,  dated  the  26th  of  November,  1896, 
William  Hall  gave  to  eash  of  his  godchildren  (by 
iiame)  who  should  survive  him,  and  who  should 
attain  the  affe  of  tweoty-one  years  or  marry  under 
that  age,  a  legacy  of  £1,000  free  of  legacy  duty, 
but  without  any  provision  for  the  payment  of  interest 
in  the  meantime. 

The  testator  died  on  the  14th  of  October,  1897. 

Phyllis  Chalmers,  one  of  the  godchildren  named 
in  the  will,  was,  at  the  date  of  the  testator's  death, 
an  infant  and  unmarried,  but  she  had  since  attained 
twenty-one. 

Two  other  godchildren  were  still  infants  and  un- 
married. 

In  1899  the  trustees  of  the  will  invested  three  several 
nuns  of  £1 ,000  in  the  purchase  of  trustee  securities 
to  meet  the  three  contingeat  legacies,  and  one  of  the 
securities,  beiog  £700  Great  Eastern  Bailway  Irre- 
deemable 4  per  cent.  Stock,  was  appropriated  by  them 
to  meet  Miss  Chalmers'  legacy. 

The  stock  in  question  depreciated  in  value,  and 
when  Miss  Chalmers  came  of  age  she  refused  to 
acoept  the  stock  in  satisfaction  of  her  legacy.  The 
surviving  trustee  thereupon  took  out  a  summons  to 
detormine  the  validity  of  the  appropriation. 

Kekewioh,  J.,  c«me  to  the  couclusion  that  the 
appropriation  was  good,  and  ordered  the  legatee  to 
pay  the  costs  of  all  parties. 

Miss  Chalmers  appealed 

Buckmaster,  K  (7. ,  an  d  Baildon,  for  Miss  Chalmers.— 
There  is  no  power  ia  the  will  enabliog  the  executor 
to  appropriate  in  this  manner.  The  rule  is  quite  clear 
and  is  in  accordance  with  reason  and  justice — viz.,  an 
executor  must  not  distribute  the  estate  until  he  has 
■et  aside  what  will  be  amply  suffidfnt  to  pay 
CDntiogent  legacies.  If  he  fails  to  do  this  he  must 
bear  the  oonsequ«nces  of  his  own  imprudence. 
Fortunately  in  this  case  the  executor  med  not  bear 
the  loss,  for  there  is  undisposed-of  residue.  The  sum 
set  aside  to  meet  contingent  legacies  is  part  of  the 
estate  and  not  appropriated  to  the  particular  lf*gatee. 

They  referred  to  Boper  on  Legacies  (4th  ed.).  931 ; 
Webber  v.  Webber,  1  Sim.  &  St.  311 ;  Allhusen  v. 
Whittell,  L.  B.  4  Eq.  295,  15  W.  B.  Ch.  Dig.  122 ;  and 
Seton,  1679,  1690. 

(a.)  Beported  by  B.  B.  Campbell,  Esq.,  Barriater- 
at-Law. 


Warrington,  K.C,  and  NorthcoU,  for  benefiiiaries.— 
An  appropriation  having  been  made,  the  contingent 
legatee  must  bearthe  loss  or  take  the  profits.  [Bombb, 
L.J.— You  are  maintaining  that  the  executor  has 
turned  himself  into  a  trustee,  which  he  had  no  power 
to  do.] 

They  referred  to  Burgess  v.  Robinson,  3  Mer. 
8 ;  Rock  V.  Hardman,  4  Madd.  253  ;  Green  v.  Pigott, 
1  Bro.  Ch.  C.  103.  [VAuaHAN  Williams,  L.J., 
referred  to  Sitwell  v.  Bernard,  6  Ves.  520.] 

They  also  cited  Lewin  on  Trusts  (10th  ed.),  p.  687, 
and  In  re  Waters,  [1889]  W.  N.  39. 

Clauson,  for  the  infant  beneficiaries. 

Crossfield,  for  the  executor. 

Vaughan  Williams,  L.  J.— I  do  not  think  that  in 
this  case  the  order  of  the  learned  judge  can  be 
supported.  The  question  is  whether  the  trustees  of 
the  will  had  any  right  to  make  such  an  appropriation 
as  they  have  made  without  the  consent  of  the  legatee, 
and  having  made  it  had  then  the  right  to  say  that 
the  loss  arising  from  the  depreciation  of  the  stock 
appropriated  must  be  borne  by  the  legatee.  I  am  of 
opinion  that  it  is  not  true  to  say  that  they  could 
make  such  an  appropriation  and  then  throw  the  loss 
upon  the  legatee.  The  question  really  in  each  case  is 
this.  When  an  investment  is  made,  which  it  is 
desired  to  appropriate  to  a  particular  object,  whose 
property  is  the  sum  so  invested  P  Does  it  become  the 
property  of  the  legatee?  Or  does  it  remain  a 
portion  of  the  estate  P  In  my  judgment,  if  you  ask 
that  question  in  the  present  case,  where  the  legacy 
was  contingent  and  the  legatee  was  to  take  the 
legacy  without  interest  in  the  meanwhile,  the  answer 
is  that  the  sum  invested  did  not  become  the  property 
of  the  legatee  but  remained  a  part  of  the  estate. 
There  was  no  such  appropriation  here  as  could  have 
caused  the  legatee  to  bear  the  loss  or  entitle  her  to 
take  the  profits  arieiog  on  the  appropriation.  The 
interest  on  this  investment  became  a  part  of  the  estate 
of  the  testator,  and,  in  the  event  of  not  being  wanted 
to  satisfy  the  debts  or  obligations  of  the  testator, 
would  go  to  the  estate  of  the  residaa^y 
legatee.  There  has  b?en  some  confusion  during 
the  argument  between  a  legacy  payable  infuturo  and 
a  oontingent  legacy.  If  you  have  got  a  vested  legacy 
which  will  certainly  be  payable  infuturo,  the  legatee 
has  an  absolute  right  to  go  to  the  trustee  and  say, 
*'  Although  my  legacy,  is  payable  infuturo,  it  is  vested, 
and  I  require  you  to  invest  tiie  amount  of  the  legacy.*' 
When  this  is  done,  that  fund  is  really  appropriated, 
and  the  gain  or  loss  falls  on  the  legatee.  This  U  what 
Lord  Hardwicke  meant  when  he  said,  in  the  case  of 
Johnson  v.  Mills,  [1749]  1  Ves.  Sen.  282,  "I  thought 
nothing  was  better  settled  than  what  is  now 
endeavoured  to  be  made  a  question  :  that  wherever 
a  demand  was  made  out  of  assets,  certainly  due  but 
payable  at  a  future  time,  the  person  entitled  thereto 
might  come  against  the  executor,  to  have  it  secured 
for  his  benefit,  and  set  apart  in  the  meiiutime." 

But  this  has  no  application  to  the  case  where  not 
only  the  legacy  is  contingent,  bat  the  interest  in  the 
meantime  does  not  go  to  such  legatee,  but  remains 
part  of  the  estate.  In  the  present  ca^e  the  contingent 
legatee  does  not  take  the  inter^'st  in  the  mean- 
time, and  I  have  not  heard  any  authority  leading 
to  the  conclusion  that  the  executors  had  any  other 
right  than  to  retain,  as  prudent  executors  and 
as  part  of  the  estate,  a  sufficient  sum  to  answer 
this  legacy,  should  it  become  neces»ary  to  do  so 
by  the  happening  of  the  oontingeccy.  I  do  not 
koow  that  it  is  necessary  to  say  any  more.  An 
executor  is  not  ei> titled  at  his  own  will  to  take  any 
portion  of  the  estate  and  turn  it  into  a  tiutt  fund, 
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with  the  oontioffent  legatee  as  cestui  gue  trust.  It 
oould  no  doabt  be  done  if  the  oonrt  thoaght  £Lt  to 
make  an^order  to  that  effect,  bat  as  to  i£ai  I  wDl 
say  nothing  at  all.  All  I  say  here  is  that  the 
ezeoators  under  the  will  had  no  power  to  make  this 
appropriation,  and  the  loss  in  valae  oannot  fall  npon 
the  legatee. 

BoKEB,  L.J. — I  am  of  the  same  opinion.  If 
executors  have  to  provide  for  a  vested  legacy,  and 
there  is  no  one  who  can  give  a  receipt  for  it, 
undoubtedly  both  the  executors  and  the  court  hava 
power  to  set  apart  a  sum  of  mooey  and  properly 
invest  it  to  meet  the  legacy.  Farther,  if  you  find 
that  a  legacy  is  settled  upon  trust,  the  same  oourae 
would  apply.  And  even  if  you  find  a  contingent 
legacy  and  a  direction  in  the  will  that  the  income  to 
anse  therefrom  is  to  go  to  the  legatee  before  the 
oontiogenoy  happens  and  the  legacy  becomes  payable, 
then  you  may  properly  infer  an  intention  on  the  part 
of  the  testator  that  a  fund  should  be  set  aside  to 
answer  it.  Again,  even  if  you  have  the  case  of  a 
purely  contingent  legfloy  and  no  provision  as  to  the 
application  of  income  in  the  meantime,  that  mere  fact 
does  not  paralyze  the  administration  of  the  estate.  It 
does  not  prevent  the  executors  or  the  court  p%rting 
with  the  residuary  estate  alter  taking  reasonable  care 
to  provide  for  the  contingency.  It  is  also  possible  that 
if  in  a  similar  case  an  executor  without  going  to  the 
court  could  prove  that  he  had  acted  in  a  thoroughly 
reasonable  manner,  and  had,  before  distributing  the 
residue,  set  aside  such  a  lum  as  would  in  all  reason- 
able probability  satisfy  the  legacy,  he  would  not  be 
held  personally  liable  if  subsequently  it  turned  out 
that  tiie  sum  set  apart  was  not  sufficient  to  answer 
the  contingent  legacy.  But  suoh  a  setting  apart 
would  be  a  setting  apart  of  a  fund,  cot  as  the  legacy, 
but  to  answer  it,  and  the  income  of  the  fund  so  set 
apart  would  be  payable  as  part  of  the  residue,  for,  as 
I  have  pointed  out,  the  sum  set  apart  Is  still  psurt  of 
the  estate.  But  it  appears  to  me  that  there  is  no 
authority  in  the  court  and  the  executor,  and  certainly 
none  in  the  executor  unaided,  which  would  jusrify 
dealing  with  the  fund  as  if  it  were  a  separate  settled 
fund  to  be  held  on  trust  to  invest,  and,  so  far  as 
regards  income  to  be  paid  to  the  residuary  legatee 
until  the  contingency  happens,  and,  subject  to  that, 
for  the  contingent  legatee  if  the  legacy  becomes 
payable,  and  otherwise  over.  The  testator  has  n(.t 
mdicated,  nor  has  the  court  power  to  infer,  suoh  a 
trust.  Tiiere  is  an  inconvenience,  and  it  may  be  that 
there  are  several ;  but  it  is  sufficient  to  say  that  the 
court  has  no  jurisdiction  to  create  such  a  trust.  There 
is  always  this  dilemma,  that  if  the  fund  is  set  apart 
as  on  a  special  trust  there  is  no  jurisdiction,  and,  if  it 
is  not  BO  set  apart,  in  what  way  does  the  income  go 
to  the  residuary  legatee  except  on  the  footing  thit 
the  fund  still  remains  part  of  the  gf^neral  estate  P  In 
the  case  before  us  the  legacy  is  clearly  contingent, 
and  there  is  not  a  word  in  the  will  as  to  the  income 
before  the  legacy  becomes  payable.  It  is  clear  that 
the  executor  had  no  power  to  set  apart  a  fund  as  h** 
purported  to  do  and  invest  it  and  hold  it  on  trust. 
The  fund  wes  not  set  apart  solely  for  the  cobtingenr 
legatee,  but  was  really  held  upon  trust,  and,  in  my 
opinion,  there  «  a)  no  power  for  the  executor  to  turn 
himself  ioto  a  trustee  or  hold  the  fand  in  any  way 
to  the  prejudice  of  the  legate?.  For  tbese  considera- 
tions the  appeal  must  succeed, 

Cozbns-Habdy,  L.J. — I  am  of  the  same  opinion. 
I  oainot  a)  prove  of  the  judgment  of  the Ifarned  judge 
either  on  principle  or  authority,  Tho  fund  invested 
never  ceased  to  be  part  of  the  gene  al  estate,  to  the 
income  of  which  the  residuary  legatee  was  entitled. 
When  the:  e  id  a  contingent  legacy  of  a  sum  of  cash, 


and  no  direction  either  express  or  implied  as  to  invest- 
ment, the  legatee,  I  think,  cannot  require  the  luoi  to 
be  appropriated. 

I  may  refer  to  King  v.  Malcote,  9  Hare  692,  at  p.  696, 
where  Turner,  Y.C,  says :  "  A  contingent  legaey  n 
separated  from  the  assets,  or  secured,  because  it  is  a 
sam  which  in  any  event  is  certainly  payable  to  some 
person,  though  it  may  be  uncertain  to  whom  it  will 
become  payable.  But  a  contingent  debt  is  a  sum 
which  it  is  altogether  doubtful  whether  it  will  erer  be 
taken  out  of  the  assets.  E^en  in  the  case  of  a  con- 
tingent legacy,  the  legatee  is  not,  as  it  was  aasumed 
at  the  bar,  entitled  to  have  a  sum  actually  retained  or 
appropriated  to  answer  the  legacy  when  the  con- 
tingenov  arises.  That  is  not  an  unusual  way  of  pro- 
viding for  the  legacy,  but  it  is  a  matter  of  arrange- 
ment, not  of  right,  and  in  strictness  the  legatee  is 
only  entitled  to  have  security  for  the  payment  of  tiie 
sum  should  the  contingency  arise."  If  the  legatee 
is  not  entitled  to  have  the  sum  set  aside,  it  would  be 
strange  if  the  executor  without  the  sanction  of  the 
court  had  the  right  to  make  an  appropriation  wludi 
might  be  detrimental  to  the  legatee.  It  seems  to  me 
that  what  has  been  done  here  has  really  been  to  create 
a  settlement  of  £1,000  on  the  contingent  legatee  until 
twenty-one  years  of  age  and  then  over.  And  for  that 
I  can  find  no  authority,  and  there  is  no  principle  upon 
which  it  can  be  supported.  I  think,  therefore,  that 
the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors,  Edgar,  Bobins,  &  Clarke;  Goliytr-Bristow, 
(fe  Co.,  for  Watson  Sons,  &  Carrick,  Hull;  J.  A. 
Bartrum, 


From  K.  B.  Div.  1 

( Vaughf^n  Williams,  Burling,  and  >  April  7. 

Mathew,LJJ.)  ) 

Anqbl  v.  Mebohants'  Mabinb  Iksttbance  Co.  (a.) 

Insurance    {marine) ^Losi — Constructive    total    loss- 
Taking  value  of  wreck  into  account. 

Where  a  vessel  has  been  stranded  by  a  peril  insured 
against,  in  estimating  whether  or  not  she  is  a  eon^rwdtive 
total  hssy  the  value  of  the  wreck  is  not  an  dement  which 
ought  to  be  taken  into  consideration. 

Appeal  from  a  judgment  of  Bigham,  J. 

The  action  was  brought  by  a  uiipowner  npon  two 
policies  of  marine  insurance.  The  first  was  a  policy 
dated  the  2nd  of  August,  1900,  issued  bv  the  defend- 
ants for  £1,000  upon  die  hull  and  maoninery  of  the 
steamship  Fhillis  Angel,  valued  at  £23,000,  for  twelve 
months  from  the  27th  of  July,  1900 ;  and  the  second 
was  a  policy  of  the  same  date  issued  by  the  defend- 
ants for  £1,000  upon  disbursements  in  tiiesaid  steam- 
ship for  twelve  months  from  the  28th  of  July,  1900. 

Bigham,  J.,  gave  judgment  in  favour  of  the  de- 
fe  idants. 

The  plaintiff  appealed. 

Carver,  K.C,  Loehnis,  and  Lewis  Noad,  for  the 
appellant. 

J,  A,  Hamilton,  K,C,,  and  Mawrice  Bill,  for  the 
respondents. 

The  facts  and  arguments  are  sufficiently  stated  in 
the  judgments. 

Car,  adv,  vuU^ 

April  7.— Vaughan  Williams,  L.J.,  read  tie 
following  judgment:  This  is  an  appeal  from  tre 
ju'?gment  of  Bigham,  J.,  in  favour  of  the  defendants 

(a.)  Reported  by  W.  F.  Babby,  Esq..  Barrister- 
at-Law. 
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in  an  aoiion  claituiog  as  for  a  ooostructive  total  losi 
on  a  poli^  on  ship.    The  ship  was  wrecked  on  the 
coast  of  Sioily,  being  driven  on  the  rock?.   There  was 
from  the  first  the  hope  that  the  ship  might  be  got 
off,  but  the  plaintiff  (the  shipowner)  gave  a  notice  of 
abandonment  to  the  under  waters,  which  they  did  not 
accept.    The  ship  was  floated  and  brought  to  Malta 
by  the  operations  of  the  salvage  association  acting 
for  the  benefit  of  a]l  concerned  on  the  terms  that  they 
were  to  receive  nothicg  unless  the  ship  was  salved. 
The  cost  of  these  operations  was  afterwards  assessed 
at  £3,500.     The  ship  was  to  a  certain  extent  repaired 
at  Malta  with  a  view  to  her  proceeding  under  steam 
to  Cardiff  for  permanent  repairs.    The  underwriters 
agreed  with  the  master  for  the  navigation  by  ike 
ship's  crew  of  the  ship  when  repaired  from  Malta  to 
Cardiff  for  a  sum  of  £  1,400.    The  repairs  somehow  or 
other,  although  certified  by  surveyois  to  be  sufficient, 
broke  down  almost  immediately  after  leaving  Malta  ; 
the  fact  being  that  it  was  only  possible  to  get  repairs 
of  a  very  temporary  nature  done  at  Malta.    The  ship 
was  nearly  lost,  but  succeeded  in  getting  into  Tunis. 
She  was  again  temporarily  repaired  there,  but  was 
not  allowed  to  proceed  to  England  under  her  own 
steam,  aud  was  towed  to  Cardiff.    Estimates  were 
obtained  at  Barry  for  the  repair  of  the  ship,  but  she 
was  not  actually  repaired  before  the   trial    before 
Bigham,  J.   Bigham,  J.,  arrived  at  the  conclusion  that 
£22,559,  lefls  some  £200  which  the  shipowner  admitted 
he  could  not  support,  wa^  the  proper  amount  to 
fix  as  the  cost  of  repairs.    The  repaired  value  of  the 
ship  the  learned  judge  took  as  £23.000,  which  by  the 
terms  of  the  policy  was  to  be  taken  as  the  repaired 
value  in  ascertainiog  whether  the  vessel  was  a  con- 
structive total  losf.    Bigham,  J.,  in  estimating  the 
cost  of  repairs,  did  not  add  anything  for  the  expenses 
incurred  by  reason  of  the  accident  which  compelled 
the  ship  to  put  into  Tunis.    This  accident  he  attributed 
to    the   perils  of   the   sea,   and    thought  that  the 
temporarily  repaired  ship  could  have  bei-n  insured  for 
the  voyage  to  England  for  a  premium  of  £150;  and 
it  was  for  this  reason  that  he.included  nothing  in  the 
expenses^  of  repairs  for  expenses  incurred  by  reason  of 
the    accident,    and    only   included    the    insurance 
preoDium.    Bigham,  J.,  deducted  from  the  plaintiff's 
estimate  of  repairs  certain  items  to  which  objection 
was  taken  by  Mr.  Griggs,  the  expert  witness  called 
on  behalf  of  the  defendants.    As  to  several  of  these 
items,  I  am  not  sure  that  I  should  not  have  arrived 
at  a  different  conclusion  in  fact.    I  do  not,  ho  soever, 
think  that  we  ought  to  review  the  decision  of  the 
learned  judge,  arrived  at  after  a  five  days*  trial,  on 
matters  which  in  a  seme  are  all  questions  of  fact,  for 
I  treat  estimates  based  on  facts  as  matters  of  fact.    A 
different  finding  on  some  of  these  objections  by  the 
underwriters  would  have  been  sufficient  to  make  the 
expenses  exceed  the  repaired  value,    I  accept,  ho  «  - 
ever,  as  I   have  already  said,  the  findings  of  the 
learned  judge ;   and  I  only  mention  the  dispute  on 
these  points  to  show  how  little  the  figures  relied  on 
as  constituting  the  items  of  the  cost  of  repairs  or  the 
total  arrived  at  thereby  can  be  relied  on  as  factors  ia 
a  mere  arithmetical  conclusion,  especially  in  a  case  in 
which  the  learned  judge  thought,  to  use  his  own 
expression,   that   it  was    a  very  close    thing,    and 
so   very  near  a    constructive    total  loss    that    the 
underwriters  might  very   well  have  paid  it.      The 
shipowner  gave  his  notice  of  abandonment  immedi- 
ately after  the  marine  accident.      Precise  estimates, 
are,    of    course,    impossible,    and  it   seems    to    me 
that  unless  the  insured  shipowner  is  to  take  upon 
himielf  risks  which  ought  not  to  ba  borne  by  him 
(such  as  the  risk  whether  the  ship  will  be  got  afloat 
at  all,  or,  having  been  got  afloat,  will  arrive  a*;  a  port 
for  temporary  repairs,  and  ultimately  at  hoi^e  for 


permanent  repairs)  a  large  margin  ought  to  be  added 
to  the  figures  of  cost  of  repairs  to  cover  risks  of  this 
sort— risks   which    a  ''prudent  uninsured   owner" 
could  certainly  take  into  consideration  in  determining 
whether  he  should  repaur  or  sell.    There  is,  however, 
another   consideration   which   it   is    suggested   the 
''prudent  uninsured  owner"  would  certainly  in  ^t 
have  regarded  in  determining  whether  he  should  repair 
— I  mean  the  damaged  value  of  the  ship ;  that  is,  the 
price  which  could  oe  got  for  her  as  she  lay  un- 
repaired, which  was,  it  was  said,  about  £7,000.    But, 
unfortunately,   this  part  of  the  case  was  not  very 
thoroughly  gone  into.    The  plaintiff  in  the  earlier 
part  of  the  trial  seems  to  have  been  content  to  rely 
upon  the  estimates  of  cost  of  repairs  exceeding  the 
£23,000.     Then,  when  it  seemed    likely    that  the 
deductions   made   by  the   judge  would  reduce  the 
repairs   below    the  £23,000,  the  claim  to  add  the 
value  of  the  damaged  vessel  was  put  forward  and 
discussed,    the   judge,    however,  saying  that  there 
was  no  real  evidence  of  the  value.    It  seams  un- 
satisfactory to  have  to  discuss  an  important  question 
of  marine  insurance  law  in  a  case  in  which  the  facts, 
perhaps,  do  not  raise  the  question  at  all.      I  do 
not  think  that  it  could  be  or  was  denied  that  t^e 
value  of  the  damaged  ship  must  be  included  in  the 
calculation,  if  the  ship  had,  in  fact,  been  sold  where 
she  was  and  as  she  was,  and  the  question,  after  sale, 
had  been  whether  the  circumstances  justified  abandon- 
ment.     But  it  is  said  that  this  item  of  calculation 
must  be  disregarded  if  there  is  no  such  sale.    Now  in 
my  judgment. the  "prudent  uninsured  owner "  test 
was  already  accepted  as  the  proper  test  at  least  down  to 
1873.  The  recognition  of  the  test  in  Irving  v.  Manning, 
1   H.   L.  Cas.  287,  and  in  Bunkin  v.  PoUer,  22  W.  B. 
1,  L.  B.  6  H.  L.  83.  puts  the  matter,  to  my  mind, 
beyond  argument.    Nor  do  I  think  that  it  is  possible 
to  say  than  Masa  v.  Smithy  9  C.  B.  94,  which  was  cited 
in  Rankin  v.  Foikr,  had  then  been  recognised  as  sub- 
stituting for  the  "  prudent  uninsured  owner  "  test  an 
arithmetical  test  turning  on  the  difference  between 
estimated  totals.     The  prudent  uninsured  owner  test 
was,  I  think,  adopted  for  the  very  purpose  of  oovering 
considerations  which    cannot  be   embodied   in   the 
figures  of   an  arithmetical  calculation.     I  wish  to 
observe  that  in  Moss  v.  Smith  there  was  no  approxi- 
mation of  the  cost  of  repairs  and  repaired  value,  and 
that  the  alleged  misdirection  was  a  misdirection  with 
regard  to  the  freight  (which  was  separately  insured), 
inasmuch  as  the  Chief  Justice,  it  was  said,  omitted 
to  tell  the  jury  that,  in  determining  whether  or  not 
there  was  a  total  loss  of  freight,  they  were  to  throw 
out  of  considerstion  the  value  of  the  ship  and  to 
oonsider  only  whether  a  prudent  owner,  acting  with 
a  view  to  earning  freight,  would  have  executed  the 
necessary  repairs  either  wholly  or  in  part.    The  court 
held  that  there  was  no  misdirection,  and  it  is  with 
reference  to  this  that  Maule,  J.,  made  the  observa- 
tions which  are  relied  upon  as  either  substitutiBg  the 
"  arithmetical "  for  the  "prudent  owner"  test,  or  for 
limiting  the  measure  in  applying  the  prudent ownerteat 
to  a  contrast  of  the  figures  of  cost  of  repairs  and 
repaired  value.  There  can  be  no  doubt,  to  my  mind,  but 
that  Baron  Bramwell  and  Barou  Martin,  in  deliver- 
ing their  opinions  in  Rankin  v.  PotUr^  both  recog- 
nized the  vedue  of  the  damaged  ship  as  an  item  which 
WAS  to  be  taken  into  consideration  in  the  application 
of  the  "prudent  uninsured  owner"  test;  and,  more 
than  that,  recognized  the  value  of  the  damaged  ship 
as  an  item  going  to  make  up  the  total  of  the  figures 
to  be  contrasted  with  repaired  value.    This  view  has 
been  applied  by  Ph'llimore,   J.,  in   Beaver  Line  v. 
London  and  Proinncial  Marine  and  General  Insurance 
Co.,  5  Com,  Cas.  269,   and  by  W^liiin,  J.,  in  Wild 
Ro9e  Steamship  Co.  v.  Jape,  19  Ti  nes  L.  E.  289.     It  is 
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to  be  observed  that  in  Bankin  y.  Totter  the  item  of 
valae  of  &e  damaged  ship  was  essential  to  the  con- 
clusion that  there  was  a  constmctiye  total  loss.    You 
cannot   get   the   required  result  without  it.    It  is 
further  to  be  noted  tiiat  in  Rankin  v.  Potter  the  ship 
was  not  in  fact  sold.      It  seems  to  me  that,  perhaps, 
the  authorities  could  be  reconciled  if  one  took  the 
rule  to  be  that  the  shipowner  could  only  take  into 
consideration  the  value  of  the  damaged  ship  if  the 
cost  of  repairs  approximated  to  the  repaired  value.   If 
the  damage  to  the  ship  by  the  perils  of  the  sea  is  so 
extensive  that  it  is  clear  that  the  cost  of  repairs  will 
approximate  to  the  repaired  value,  it  would  not  be 
reasonably  practicable  to  repair  her  if  a  substantial 
sum  coidd  be  obtained  for  her  as  she  is  and  where  she 
is,  seeing  that  the  expense  of  repairs  would  be  such 
that,  under  the  circumstances,  no  man  of  oommon 
sense  would  incur  the  outlay.      Such  a  ship,  as  a 
matter  of  business,  is  totally  lost.    Take,  however, 
the  case  where  the  damage  is  slight,    ^e  cost  of 
repairs  is  small  relatively  to  the  value  of  the  ship. 
The  shipowner,  as  a  matter  of  business,  would  not  take 
into  consideration  the  necessarily  high  value  of  the 
slightly  damaged  ship  unless,  instead  of  desiring  to 
minimize  the  loss  incurred  by  the  perils  of  the  sea,  he 
regarded  the  marine  accident  as  affording  a  market 
enabling  him  to  sell  his  ship  at  a  profit.    In  my 
judgment,  a  case  in  which  the  costs  of  repairs  and 
the  value  of  the  ship  so  nearly  approximate  as  they 
do  in  the  present  case,  would  be  just  a  case  in  which 
the  ''prudent  owner"  test  would  apply,  and,  as  I 
have  suggested,  would   do  justice,  which  the  mere 
comparison  of  figures  would  fail  to  do.     But  there  is 
no  case  which  has  recognized  this  modifioation  in  the 
application    of    the    prudent  owner  test,   and    one 
hesitates  to  introduce  such  a  modification  in  the  rules 
of  l&w  governing  so  widely  ext<>Dded  a  business  as 
that  of  marine  insurance  under  British  law,  sJthough 
the  application  of  the  prudent  owner  test,  as  under- 
stood by  Baron  Bramwell  and  Baron  Martin  in  their 
opinions    in    Bankin  v.  Potter,'  and    also   by  Lord 
Abingerin  Young  v.  Turing,  2  Mui.  &  Gr.  593,  might 
lead  to  the  result  pointed  out  by  tbe  editors  of  the 
last   (the  seventh)    edition  of    Arnould    on   Marine 
Insurance,   s.    1124— Mr.   de  Hart  and  Mr.   Balph 
Simey — following  a  suggestion  by  Mr.  McArfchur  in 
his  work  on  marine  insurance.    The  note  in  the  last 
edition  of  Arnould  runs  thus  :  *^  e,g„  suppose  a  vessel 
comes  into  port  requiring  repairs  costing  £1,000— her 
damaged  value    being   £10.000,  and    her   repaired 
value  £10,500.    This,  according    to    the    argument 
derived  from  Young  v.   Turing,  would  be  a  case  of 
constructive  total  loss.    But  it  is  submitted  that  it  is 
absurd  to  say  a  vessel  is  a  total  loss,  whether  con- 
structively or  otherwise,  which  is  only  damaged  to  the 
extent  of  10  per  cent,  or  less."    The  contention  seems 
to  be  that  the  old   test  of  a  *'  prudent  uninsured 
owner"  was  adopted  at  a  time  when  there  "was  no 
tel(>graph  and  the    means  of    communication  were 
difficidt^  and  at  a  time  when  there  was  no  salvage 
association  ready  to  step  in  to  salve  the  ship  and  take 
charge  of  her  until  she  could  reach  a  port  where 
permanent   repairs    could   be    effectively    executed, 
and    where,     therefore,    the    cost    of    the   repairs 
could  be  measured  either  by  the  actual  execution 
of    the  work  or  by  reliable  estimntt^s  obtained  on 
invitations    to    tender.      It   is    said   that    at    the 
time    of   the    adoption    of   the  **  prudent   owner " 
test,  the  master,  through  difficulty  of  communica- 
tion   and    inability    to    secure    with    any  certainty 
means    of  repair,  was  in  practice  apt  to    consider 
seriously  the   question  whether  he  should  sell  the 
materials  of  the  ship,  or  the  sbip  as  she  lay,  i  ather 
than  make  the  attempt  to  repair.     But  it  is  said  that 
nowadays  such  a  case  rarely  arises,  and  that  when  it 


does  the  old  test  can  be  applied ;  but  that  now  the 
conveniences  of  modem  times,  telegraphic  oommnni- 
cation,  the  salvage  associations,  and  Lloyd's  agents 
everywhere,  throw  on  the  master  but  rarely  the  old 
alternative,  repair  or  sell  ;  and  that  in  modem  times 
the  shipowner  ought  to  guide  his  conduct  as   an 
insured  owner  desirous  to  have  regard  to  the  interests 
of  all  concerned,  and  that  the  damaged  ship  ought, 
whenever  it  is  possible,  to  be  taken  to  the  port  where 
permanent  repairs  can  be  effected,  and  the   arith- 
metidd  test  applied  with  something  like  precision. 
Such  a  rule  seems  to  me  too  favourable  to  the  under- 
writer.   I  think  that  this  contention  is  open  to  the 
criticism  that  the  shipowner  at  the  moment  of  elec- 
tion, when  he  has  to  exercise  the  option  of  giving 
notice  of  abandonment,  has  really  no  precise  data 
upon  which  to  act,  and  that  there  must  always  be  a 
quantity  of  items,  especially  the  cost  of  the  temporary 
repairs  and  the  getting  of  the  ship  to  the  ports  of 
temporary  and  permanent  repair,  as  there  were  in 
the  present  case,  which  do  not  admit  of  precision.    I 
doubt  whether  under  the  absolute  arithmetical  test  the 
underwriter  really  takes  upon  himself  the  whole  of 
the  risks  of  the  perils  of  the  sea.    I  think  it  was  a 
doubt  of  this  sort  which  made  lawyers  of  the  United 
States  of  America  adopt  the  50  per  cent.  rola.    'Ae 
final  result  in  this  appeal,  I  think,  must  be  that  the 
judgment  of  Bigham,  J.,   must  be  affirmed;  first, 
because  I  doubt  whether  in  any  case  we  ought  to 
reverse  the  decision  of  Bigham,  J.,  on  this  quesSon  of 
marine  insurance  law,  having  regard  to  tue  state  of 
the  evidence  as  to  the  value  of  the  damaged  ship,  the 
manner  in  which  the  point  was  taken  at  the  end  of 
the  trial,  and  the  mode  in  which  it  was  disposed  of 
by  the  learned  judge,  and  I  am  not  prepared  t3  do 
so.    Secondly,  even  though  my  opinion  were  stronger 
than  it  is,  I  should  not  like  to  differ  from  my  brethron 
on  a  point  which  does  not  properly  arise  on  the  evi- 
dence.    I  therefore  do  not  differ  from  the  judgment 
of  my  brethren,  that  the  judgment  of  Bigham,  J., 
must  be  affirmed. 

Stirling,  L.  J. — ^I  agree  that  in  this  case  we  ought 
to  accept  the  conclusion  of  fact  of  Bigham,  J,  It  is 
therefore  to  be  taken  that  the  value  of  the  ship  when 
repaired  exceeded  the  expense  of  repairs  by  a  sum  of 
about  £700  or  £750.  The  learned  judge  arrived  at 
a  smaller  figure,  but  I  understand  it  to  have  been 
conceded  in  argument  that  some  consequential 
corrections  which  would  have  been  the  result  of  his 
determination  would  have  brought  it  to  the  figure  I 
have  mentioned.  It  is  then  contended  that  the  loss 
ought  nevertheless  to  be  treated  as  a  constructive 
total  loss,  because  the  value  of  the  ship  as  she  lay  on 
the  rocks  exceeded  that  sum,  so  that  a  prudent 
uninsured  shipowner  would  have  sold  her  rather  than 
repaired  her.  Bigham,  J.,  rejected  this  oontention, 
8a>ing  that  there  had  not  been  adduced  any  evidence 
as  to  that  value  on  which  he  could  act.  Now  the 
evidence  stood  thus  :  No  one  was  called  on  behalf  of 
the  plaintiff  to  show  what  the  value  of  the  ehip  was 
at  the  time.  Naturally  none  of  the  plaintiff's 
witnesses  were  cross-examined  on  the  subject,  nor 
has  there  been  any  evidence  of  these  matters  adduced 
by  the  defendants.  In  truth  the  plaintiff  seems  to 
have  launched  his  case  in  the  expectation  that  he 
would  be  able  to  satisfy  the  jadge  that  the  cost  of 
repairs  would  exceed  the  value  of  the  ship  when 
repaired,  and  it  was  only  when  he  failed  in  satisfying 
the  judge  on  that  point  that  he  fell  back  on  tbi^ 
question  of  the  value  of  tbe  ship,  and  he  now 
seeks  to  establish  the  amount  from  expressions  which 
occur  in  the  correspondence  and  in  the  light  of 
subsequent  events.  I  think  there  is  much  to  be  said 
in    favour    of    Bigbam,  J.'s,  view.      I  thluk   mere 
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estiinateB  of  value  not  made  at  the  time  ought,  in  a 
case  of  this  kind,  to  be  closely  scrutinized  by  the 
court,  and  I  hesitate  to  rely  on  inference  with  respect 
to  a  matter  in  which  direct  evidence  can  be  eiven.  I 
do  not  think,  therefore,  that  it  would  be  right 
to  overrule  Bigham,  J.'s,  decision,  and  this  would 
be  sufficient  to  dispose  of  the  case,  so  far  as  I 
am  concerned.  But  a  question  of  law  has  been 
argmd,  and  unfortunately  on  it  different  views  seem 
to  be  entertained  by  my  brethrc-n,  and  it  may  be 
right,  therefore,  that  I  ehould  express  the  opinion  that 
I  have  formed. 

The  case  of  Toung  v.  Taring,  2  Man.  &  G.  593,  was 
decided  in  the  year  1841  in  the  Exchequer  Chamb<*r, 
and  Lord  Abinger,  in  giving  the  judgment  of  the 
conit,  says  at  p.  601 :  '*The  Chief  Justice  has  laid 
down  the  usual  and  recognized  rule,  that  the  jary 
ought  to  consider  whether,  under  all  the  c^rcum- 
Btances  attending  the  ship,  a  prudent  owner,  if 
uninsured,  would  have  repaired  the  vessel."  Then 
he  says :  *'Now,  to  the  value  of  the  repairs  must  be 
added  her  value  as  she  lay  in  the  dock."  It  is  upon 
that  observation  that  the  argument  in  this  case  is 
founded.  Ic  is  to  be  observed  it  ii  a  mere  dictum ;  it 
was  not  necessary  for  the  decision  of  the  case,  and,  so 
far  as  appears  from  the  report,  did  not  form  the 
subject  of  argument  before  the  court. 

Now,  in  1847  there  was  decided  the  case  of 
Irving  v.  Manning^  in  the  House  of  Lords,  and 
Pditteson,  J.,  who  delivered  the  opinion  of  the 
learned  jadges  who  advised  the  Hou^e,  says:  "The 
course  has  been  in  all  cases  in  modern  times  to  con- 
sider the  loss  as  total  where  a  prudent  owner, 
uninsured,  would  not  have  repaired."  And  again  at 
a  later  point  he  says:  **The  establishfd  mode  of 
putting  the  question,  when  it  is  alleged  th%t  there 
has  been  what  is  perhaps  improperly  called  a  con- 
stractive  total  loss  of  a  ship,  is  to  consider  the  policy 
altogether  out  of  the  question,  and  to  inquire  what 
a  prudent  uninsured  o  vner  would  have  done  in  the 
state  in  which  the  vessel  was  placed  by  the  perils 
insur  d  against.  If  he  would  not  have  repaired  the 
vessel  it  is  deemed  to  be  lost."  In  1850  the  case 
was  decided  of  Moaa  v.  Smitht  9  C.  B.  94,  in  which 
the  question  was  very  much  considered,  and  judg- 
ments were  given  which  are  constantly  referred  to  in 
subsequent  cases.  Maule,  J.,  says  at  p.  103:  '*  If  a 
ship  sustains  such  extensive  damage  that  it  would 
not  be  reasonably  practicable  to  repair  her— seeing 
that  the  expense  of  repairs  would  be  suoh  that  no 
man  of  commonsense  would  incur  the  outlay — ^the 
ship  is  said  to  be  totally  lost.  It  is  in  that  way  alone 
that  the  question  as  to  what  a  prudent  owner  would 
do  arises.  However  damaged  the  ship  may  be,  if  it 
be  practicable  to  repair  her,  so  as  to  enable  hf  r  to 
complete  the  adventure  she  is  not  totally  lost.  The 
ordinary  measure  of  prudence  which  the  courts 
have  adopted  is  this — if  the  ship,  when  repaired,  will 
not  be  worth  the  sum  which  it  would  be  necessary  to 
expend  upon  her,  the  repairs  are,  practically  sppak- 
iag,  impossible,  and  it  is  a  case  of  total  loss."  Wilde, 
C.J.,  at  p.  108,  says  this:  '*  The  underwriter  under- 
takes to  indeomify  the  owner  against  a  loss  of  freight 
by  perils  of  the  sea.  The  law  has  fixed  the  meaning 
of  this  warranty  against  sea  damage  in  such  distinct 
terms  that  for  many  years  every  contract  of  insur- 
ance has  been  made  with  reference  to  the  known  and 
recognized  principle  that  a  ship  is  prevented  from 
performing  her  voyage,  and  consequently  from  earn- 
ing freight,  when  she  has  sustained  damage  which 
can  only  be  repaired  at  an  expanse  which  no  prudent 
owner  uuinsur^  would  incur ;  and  that  is  when  the 
outlay  will  exceed  that  which  he  will  get  by  it — viz., 
when  the  ship,  a^ter  the  repairs  are  executed,  will 
cot  be  worth  the  sum  which  has  been  expended  upon 


her."  Now  it  seems  to  me  that  in  that  case  the  court 
defined,  as  Maule,  J.,  points  out,  the  standard — the 
measure  of  prudence— which  the  courts  have  adopted 
with  rf'ferenoe  to  such  a  case. 

In  the  year  1853  there  was  published  the  third 
edition  of  Phillips  on  Insurance,  and  at  section  1534 
the  learned  author  states  the  law  thus :  *'  In  English 
jurisprudence  the  right  to  make  an  abandonment  of 
the  ship  is  governed  by  the  rule  just  stated — namely, 
that  the  right  to  abandon  on  account  of  the  damage 
and  expcLse  merely  accrues  where,  and  only  where, 
the  ship  when  recovered  or  repaired  will  not  be  worth 
the  expense  necessarily  to  be  incurred  for  the  purpose 
c.f  recovering  or  repairing  it."  Then  he  adds :  *  This 
rule  has  reference  to  a  case  in  which  the  amount 
merely  determines  the  character  of  the  loss.  Other 
circumstances  may  come  into  consideration  in 
df^termining  the  loss  to  be  partial  or  total." 

I  do  not  propose  to  go  in  any  detail  through  the 
subsequent  cases,  but  it  appears  to  me  that,  notwith- 
standing the  observations  of  Baron  Bramwell  and 
Baron  Martin  in  advising  the  House  of  Lords  in 
Rankin  v.  Potter,  to  which  my  lord  has  referred,  the 
weight  of  authority  is  in  favour  of  the  view  which  is 
b'ised  on  the  decision  in  Mos9  v.  Smith,  and  which  is 
expressed  in  the  language  which  I  have  just  cited 
fron  Phillips  on  Insurance. 

I  should  like,  however,  to  refer  particularly  to  the 
case  of  AiicTUson  v.  Lohre,  28  W.  E.  1,  4  App.  Cas. 
755,  where  the  question  of  whether  or  no  there  was  a 
constructive  total  loss  was  discussed  by  the  House  of 
Lords.  Lord  Blackburn  deals  with  the  point  (4  App. 
Cas.,  at  p.  761)  wherehe  says :  *'  I  think  itoonvenient  to 
pause  here  and  inquire  what  would  have  been  the  loss 
to  an  uninsured  owner  from  the  perils  of  the  seas  under 
auch  circumstances.  If  such  an  uninsured  owner 
chose  to  sell  the  hull  as  it  lay,  his  position  wotild  be 
this,"  and  he  goes  through  a  calculation  by  which  he 
arrives  at  a  loss,  amounting  to  £2,521,  and  then  he 
says :  "  And  if  the  hull  had  been  so  damaged  that  to 
repair  it  would  have  cost  more  than  the  ship  woidd, 
when  repaired,  have  been  worth,  the  prudent  ship- 
owner would  have  taken  this  course.  But  in  fact  he  not 
only  could,  but  did,  repair  it."  Then  he ^  goes  into  a 
second  calculation,  in  which  he  ascertains  the  loss, 
having  reference  to  the  repairs  and  expenditure 
necessary  for  the  purpose  of  repairing,  and  the  value 
of  the  ship  when  repaired,  and  he  arrives  at  an 
amount  of  loss  which  is  smaller  than  that  which  he 
ascertained  would  have  been  suffered  if  a  sale  had 
been  made.  As  I  understand  the  figures,  the  result 
would  have  been  the  same,  whether  the  value  of  the 
vessel  as  the  sbip  lay  is  taken  into  consideration  ^  or 
not,  and  therefore  it  appears  to  me  not  to  be  a  decision 
which  guides  us  in  the  present  case.  But  the  way 
in  which  the  learned  lord  lays  down  the  law  in  a 
subsequent  passage  appears  to  me  to  agree  with  that 
which  was  contended  for  by  the  defendants  in  the 
present  case.  He  says  (4  App.  Cas.)  at  p.  762  :  **  The 
owner  of  an  insured  ship  which  is  so  damaged  that, 
though  it  is  capable  of  repair,  the  expense  of  repairing 
it  will  exceed  its  value,  may  treat  tiie  ship  as  totally 
lost,  and  recover  atotal  loss,  the  underwriters  who  pay 
that  total  loss  being  entitled  to  all  that  is  saved.  The 
assured  is  not,  even  then,  bound  to  do  so.  But  if  the 
ship  can  be  practically  repaired  within  the^  meaning 
of  that  phrase,  as  explained  by  Maule,  J.,  in  Mobs  v. 
Smith,  the  assured  has  not  the  option  to  treat  it  as  a 
total  loss ;  and  on  the  figures  stated  in  the  special 
case  the  respondent  here  had  not  that  option."  It 
appears  to  me  that  the  learned  lord  there  adopts  the 
mode  of  stating  the  case  which  is  laid  down  in  the 
judgments  of  Mosa  v.  Smith,  and  the  law  is  laid  down 
in  the  same  manner,  as  it  seems  to  me,  bv  Lord 
,  Watson  in  a  subsequent  case  in  the  House  of  Lords 
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of  Sailing  Ship  Blairmore  Co.  v.  Macredie,  [1898] 
A.  0.  593. 

For  these  reasons  I  have  ariived  at  the  conclasion 
which  I  have  stated.  I  only  wish  to  add  this,  that  I 
do  not  say  that  evidence  of  valae  in  snch  cases  as 
these  can  be  entirely  excluded,  and  therefore  I  do  not 
differ  from  Phillimore,  J.,  and  Walton  J.,  in  what 
they  did  in  the  cases  before  them,  becanse  their 
decisions  were  only  on  the  admissibility  of  evidence. 
It  may  be  that  evidence  of  the  valae  of  the  ship  as  a 
wreck  might  be  material  in  ascertaining  the  question 
of  fact  whether  or  no  there  was  or  was  not  a  total 
loss. 

I  agree,  therefore,  with  the  judgment  which  has 
been  given. 

Mathbw,  L.J.,  read  the  following  judgment:  The 
plaintiff  sought  to  establish  his  right  to  abandon  to 
the  underwriters  by  evidence  that  the  cost  of  the 
repairs  of  the  ship  would  exceed  the  repaired  value. 
Bigham,  J.,  decided  that  the  plaintiff  had  failed  and 
that  there  was  no  constructive  total  loss.  It  has  not 
been  easy  to  follow  the  steps  of  the  learned  judge, 
through  a  mass  of  evidence  and  argument  submitted 
to  him  in  the  course  of  a  trial  that  lasted  over  five  days. 
The  vessel  was  iniured  by  a  time  policy  for  £23,000, 
and  by  the  terms  of  the  policy  the  insured  value  of  tke 
ship  was  to  betaken  as  the  repairedvalue in  ascertain- 
ing whether  the  vessel  was  a  constructive  total  loss. 
The  vessel,  while  covered  by  the  policy,  was  oast  ashore 
on  the  coast  of  Sicily,  and  upon  news  of  the  disaster 
the  assured  gave  a  notice  of  abandonment  which  the 
underwriters  declined  to  accept  With  the  consent  of 
all  concerned  salvage  operations  were  undertaken  by 
the  salvage  association,  and  the  ship  was  fioated  and 
brought  to  Malta  at  a  cost  of  £3,500.  In  her 
damaged  condition  she  was  worth  about  £7,000. 
Under  the  superintendence  of  surveyors,  who  repre- 
sented the  plaintiff  and  the  underwriters,  temporary 
repairs  to  enable  the  vessel  to  be  brought  home  were 
done  at  a  cost  of  about  £550.  The  learned  judge 
has  found  that  the  repairs  were  properly  done.  3!£e 
nndervmters  had  provided  a  sum  of  £1,475  to  cover 
the  expenses  of  the  voyage  home.  This  sum,  added 
to  the  value  of  the  damaged  ship,  could  be  insured 
from  Malta  to  a  home  port  for  £150.  The  vessel 
sailed  from  Malta,  but  in  a  few  hours,  as  it  would 
seem  from  some  peril  of  the  sea,  her  steering 
gear  gave  way  and  she  was  obliged  to  put  into 
Tunis.  Further  repairs  were  found  to  be  necesssary, 
which  were  done  at  a  cost  of  £218.  A  tug  was  sent 
oat  from  England  to  bring  the  vessel  home  at  a  cost  of 
£750.  She  was  brought  safely  to  Barry,  and  a  tender 
was  obtained  to  cover  all  necessary  repairs.  These 
sums  of  £218  and  £750  would  be  covered  by  the 
insurance  from  Malta  to  a  home  port,  and  were  held 
by  the  learned  judge  not  to  be  charges  which  the 
owner  would  have  had  to  meet.  At  ti^e  trial  accounts 
were  put  in  which  had  been  prepared  to  show  the 
plaintiff's  estimates  of  the  costs  of  reinstating  the 
ship.  The  total  amounted  to  the  very  large  sum  of 
£26,222.  These  figures  were  reduced  by  the  learned 
judge  to  £22,559.  In  the  discussion  before  us  the 
items  allowed  on  the  one  hand  and  struck  out  on  the 
other  were  objected  to,  and  we  were  asked  to  revteiv 
the  decision  of  Bigham,  J.,  as  to  the  cost  of  repairs. 
But  I  see  no  reason  to  differ  from  the  conclusion  that 
£22,559  was  a  proper  estimate  of  the  outlay  necessary 
to  reinstate  the  ship. 

But  it  was  contended  for  the  plaintiff  that,  upon 
the  assumption  that  the  entire  cost  of  repairs 
did  not  exceed  the  sum  of  £22,559,  the  plaintiff 
was  nevertheless  entitled  to  treat  the  loss  as 
total.  It  was  argued  that  the  question  to  be 
determined  was  whether  or  not  a  prudent  uninsured  j 


owner  would  abandon  the  venture  and  sell  the  wreck 
M  she  lay  on  the  rocks.  In  arriving  at  a  conclusion 
on  this  subject,  the  owner,  it  was  said,  would  take 
into  account  the  value  of  the  damaged  vessel,  and 
would  certainly  sell  rather  than  repair.  I  am  unable 
to  agree  with  this  reasoning.  The  solution  of  the 
question  whether  there  is  a  constructive  total  loss 
may  sometimes  be  helped  by  considering  what  a 
prudent  owner  would  do.  where,  for  instance,  a 
stranded  vessel  is  immediately  sold  on  the  ground 
th%t  salvage  operations  were  difficult,  and  the 
result  uncertain.  But  it  seems  to  me  in  such  a  case 
as  the  present,  where  the  actual  costs  of  repairs 
have  been  ascertained  and  are  not  a  matter  of 
estimate,  the  matter  cannot  be  dealt  with  on  that 
footing.  The  question  is  not  what  an  owner  would 
consider  the  course  most  advantageous  to  himself. 
What  has  to  be  determined  is  to  what  extent  the 
ship  has  been  damaged  by  the  perils  insured  against, 
and  thus  to  settle  whether  the  loss  is  partial  or  total. 
It  is  total  if  the  prosecution  of  the  voyage  has  become 
commercially  impracticable.  In  recent  times,  with 
the  readier  means  of  communication  open  to  under- 
writers, the  condition  of  a  stranded  ship  is  rarely  left 
to  mere  speculation.  Wnen  notice  of  abandonooent 
has  been  given  the  skilled  agents  of  the  underwriters 
are  enabled  to  visit  the  vessel,  and  they  can  generally 
form  a  sound  judgment  as  to  whether  the  ship  can  be 
saved.  Where  there  is  a  fair  prospect  of  reinstate- 
ment, salvage  operations  are  undertaken  on  behalf 
of  the  insurers  without  requiring  the  owner  to  iocur 
any  expense.  In  this  esse  £e  usual  course  was 
followed.  The  salvage  operations  saoceeded,  and  the 
underwriters  satisfied  the  learned  judge  that  the  loss 
was  partial  and  not  total.  They  arriv^  at  this  result 
by  showing  that  the  oast  of  rendering  the  ship  as 
serviceable  as  she  was  when  insured  was  less  than  the 
repaired  value.  The  argument  that  the  real  question 
was  what  an  imaginary  owner  would  do  when  his 
vessel  was  still  on  the  rocks  seems  to  me  not  to  be 
op  an  to  the  plaintiff.  Any  such  ^^eral  principle 
would  seriously  prejudice  under tvnters,  and  might  • 
impose  upon  them  losses  which  were  not  due  to 
the  perils  insured  against.  The  test  applicable 
here  is  that  ssnctioned  in  the  many  decisions 
referred  to  by  counsel  for  the  underwriters  from  Moss 
V.  Smith,  to  Sailing  Ship  Blairmore  Co,  v.  Macredie, 
The  rule  seems  to  me  to  have  been  properly  applied 
by  Bigham,  J. 

But  it  was  further  urged  for  the  plaintiff  that,  in 
determining  the  question  of  the  right  to  abandon, 
the  value  of  the  damaged  ship  should  be  added  to 
the  cost  of  repairs,  and  with  this  addition  the  valua- 
tion fixed  by^  the  policy  would  be  largely  exceeded. 
The  application  of  this  supposed  mode  of  calcula- 
tion would  seem  to  involve  unreasonable  results,  for, 
in  adjusting  the  amount  the  assured  could  recover 
under  his  policy,  what  is  saved  from  the  perils  insured 
against  is  treated  as  having  been  lost.  The  authority 
r^ed  upon  by  the  plaintiff^s  coucsel  was  a  dictum  of 
Lord  Abinger  in  his  judgment  in  Young  v.  Turing, 
It  was  admitted  that  the  point  had  not  been  dealt 
with  iu  that  case,  either  at  nisi  prius  or  in  the  Court 
of  Common  Pleas,  and  the  observation  of  the  Chief 
Baron  was  not  necessary  for  the  decision  of  the  court. 
Further,  that  with  the  exception  of  the  recent  judg- 
ments at  nisi  prius  referred  to  in  the  arg^ument,  ihe 
authority  of  Young  v.  Turing  upon  this  point  had  not 
been  judicially  approved.  It  is  noticeable  that  at  the 
trial  no  evidence  was  offered  to  show  that  average 
adjusters  acted  upon  any  sach  rule.  The  subject  is 
discussed  unfavourably  to  the  plaintiff's  contention  in 
2  Phillips  on  Insurance,  s.  1534;  Carver's  Carriage 
by  Sea  (3rd  ed.),  s.  303 ;  and  2  Amould  on  Marine 
Insurance  (7th  ed.),  s.  1124.    I  am  of  opinion  that  the 
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plaintiff's  oontention  fAils,  and  that  in  determining 
whether  the  ship  oan  be  repaired  the  assured  is  not 
entitled  to  add  the  damaged  valne  of  the  ship  to  the 
cost  of  repairs.  [His  lordship  then  dealt  with  another 
point  not  material  to  the  main  question,  and  oon- 
oluded  by  saying  that  the  judgment  should  be 
affirmed.] 

Appeal  dismmtd. 

Solicitors  for  the  plaintiff,   DuvUng,  Bolam,  &  Co,, 
for  Downing  &  ffandcock,  Cardiff. 

Solioitors  for  the  defendants,  Walton,  Johnson,  Bubb, 
&  WhaUon. 


From  Cban.  D  v.  . 

(Collins,  M.B.,  and  Romer  and  '  March  18. 

Cozena-Hardy,  L.J  J.)  ) 

Lamplough  V,  Thb  Company  of  Proprietors  of 
THE  Kent  Waterworks,  (a.) 

Waterworks  company — Prescribed  rates  of  dividend — 
Surplus  profits — Deficiencies  in  previous  years— Ir,  cor- 
poraiion  of  Waterworks  Clauses  Act,  1847 — Defi^'^ 
encies  in  years  prior  to  incorporation  of  Act — Water ^ 
works  Clauses  Act,  1847  (10  &  11  Vict.  c.  17),  s.  15, 

A  waterworks  company^  which  was  incorporated  in 
1809,  obtained  in  1864  an  Act  of  Parliament  to  enable  it 
to  amalgajnate  with  another  company.  This  Act  pro- 
vided that  /rom  and  after  the  passing  of  the  Act  the 
Waterworks  Clauses  Acty  1847,  should  apply  to  the 
whole  of  the  undertaking  and  waterworks  of  the  com- 
pany.  Before  thepamng  of  the  Act  of  1864  there  was 
no  limitation  on  the  rate  of  dividend  which  the  company 
might  pay^  but  after  that  date,  by  virtue  of  section  15  of 
the  Waterworks  Clauses  Act,  1847,  no  larger  dividend 
than  10  per  cent,  was  permissible,  '^unless  a  larger 
dividend  be  at  af*y  time  necessary  to  make  up  the 
deficiency  of  any  previous  dividend  which  shall  have 
fallen  short  of '*  10  per  cent 

Held,  that  the  Act  of  1847  was  not  retrospective,  but 
spoke  only  from  the  time  of  its  incorporation,  and  as 
providing  for  the  future.  Consequently  the  company  was 
not  justified  in  paying  a  larger  dividend  than  10  per 
cent,  in  order  to  make  up  any  deficiencies  or  arrears  of 
dividend  which  had  occurred  prior  to  the  ye  ir  1864. 

This  was  an  appeal  from  a  decision  of  Joyce,  J. 

The  question  which  had  to  be  determined  in  the 
action  was  whether  the  defendant  company  was 
entitled  to  apply  surplus  profits  in  making  up  to 
stockholders  a  dividend  of  10  per  cent,  upon  Uieir 
stock  from  the  >ear  1809,  when  the  company  was 
incorporated,  down  to  the  30th  of  June,  1864,  at 
which  date  the  Waterworks  Clauses  Act,  1847,  first 
became  applicable  to  the  company's  undertakiag,  or 
whether  the  surplus  profits  must  now  be  appli^  in 
constituting  a  reserve  fund  to  secure  future  dividend, 
and,  subject  thereto,  in  reductipn  of  the  maximum 
water  rates  chargeable  by  the  company  under  its 
Acts. 

The  defendant  company  was  incorporated  by  an 
Act  paisedin  the  year  1809,  by  which  it  was  em- 
powered to  purchase  certain  waterworks  which  had 
been  estabUshed  under  letters  patent  granted  by 
K«ng  William  III.  giving  an  exclusive  right  for  a 
term  of  500  years  to  supply  water  to  Qreeuwich  and 
other  places  in  the  county  of  Kent. 

By  this  Act  the  company  was  empowered  to  raise 
£100,000  capital  in  shares  of  £100  each,  the  holders 
of  which  were  to  be  "  entitled  to  receive  the  entire 
and  net  distribution  of  an  equal  proportionate  part, 

(a.)  Reported  by  J.  I.  Stirling,  Esq.,  Bamster- 
at-Law. 


according  to  the  money  so  by  them  respectively  paid, 
of  the  profits  and  advantages  that  shall  and  may 
arise  and  accrue  by  the  rates  and  other  sums  of  money 
to  be  raised,  recovered,  or  received  by  the  said 
company  of  proprietors  by  the  authority  of  this  Act." 
The  Act  also  gave  the  company  power  to  raise 
additional  capital  if  necessary. 

Farther  Acts  were  obtained  by  the  company  giving 
powers  of  extension  and  raising  fresh  capital  ia  1811, 
1850,  1860,  and  1862. 

In  1864  the  defendant  company  was  desirous  of 
amalgaoQaliog  with  the  North  Kent  Waterworks  Co., 
and  an  Act  (27  &  28  Yict.  c.  146)  was  obtained  to 
enable  the  amalgamation  to  be  carried  into  efiFect. 

Section  2  of  this  Act  of  1864  incorporated  among 
other  Acts  the  Waterworks  Clauses  Act,  1847,  and  sec- 
tion 27  was  as  follows :  **  Tae  several  provisions  of  this 
Act  with  respect  to  wat9r  supply  and  water  rat^s 
or  rents,  and  all  incidental  m fitters,  including  the 
sevf-ral  provisions  incorporated  with  this  Act  of  '  the 
Waterworks  Glauses  Actp,  1847  and  1863'  .  .  • 
apply  from  and  after  the  passing  of  this  Act  to  the 
whole  of  the  undertaking  and  waterworks  of  the 
company.'* 

Before  the  passing  of  this  Act  the  company  was 
under  no  obligation  as  to  supply'  and  there  was  no 
limit  upon  the  rates  which  it  might  charge  nor  npon 
the  rate  of  dividend  which  it  might  pay. 

Further  Acts  were  obtained  by  the  company  in 
1877,  1888,  and  1902. 

Under  the  Act  of  1862  all  the  company's  share 
capital  had  been  converted  in^o  ordinary  stock 
subject  to  the  provisions  of  the  Companies  Clauses 
Act,  1845,  and  all  the  shareholders  were  entitled 
to  rank  rateably  in  respect  of  dividend  except  a 
special  issue  of  7  per  cent,  ordinary  stock  issued  in 
pursuance  of  t^e  Act  of  1877. 

Since  the  passing  of  the  Act  of  1864  the  amount  of 
dividend  to  ba  received  by  the  shareholders  wai 
limited  by  section  75  of  the  Waterworks  Clauses  Act, 
1847,  wbichisinthe  following  terms:  "The  profits 
of  the  undertaking  to  be  divided  among  the  under- 
takers in  any  year  shall  not  exceed  the  prescribed  rate, 
or  where  no  rate  is  prescribed  they  shall  not  exceed  the 
rate  of  ten  pounds  in  the  hundred  by  the  year  on 
the  paid-up  capital  in  the  undertaking,  which  in  such 
case  shall  be  deemed  the  prescribed  rate,  unless  a 
larger  dividend  be  at  any  time  necessary  to  inake  up 
the  deficiency  of  any  previous  dividend  whioh  shall 
have  fallen  short  of  the  said  yearly  rate." 

Section  76  of  the  same  Act  provided  that  if  profita 
exceeded  the  amount  limited  the  excess  should  be 
invested  and  form  a  reserve  fund* 

The  company  had  for  some  years  past  been  paying 
dividends  m  excess  of  10  per  cent,  and  had  thereby 
made  good  all  deficiencies  or  arrears  which  had  arisen 
on  the  years  from  1864  onwards.  It  was  now 
proposed  to  continue  paying  dividends  in  excess  of 
10  per  cent,  in  order  to  make  up  the  deficiencies  or 
arrears  which  had  arisen  on  years  prior  to  1864,  a 
proceeding  which  it  was  stated  would  involve  a  sum 
of  no  less  than  £700,000. 

The  plaintiff  was  the  holder  of  £2,500  7  per  cent, 
stock  of  the  defendant  company  created  under  the 
Act  of  1877,  and  he  moved  for  an  injunction  to  restrain 
the  company  from  paying  any  dividend  on  any  of 
their  ordinary  stock  in  respect  of,  or  so  as  to  make 
up,  any  deficiency  or  alleged  deficiency  of  dividend 
on  those  stocks  whioh  might  have  occurred  before  the 
30th  of  June,  1864. 

Joyce,  J.,  came  to  the  conclusion  npon  the  con- 
struction of  the  Acts  that  the  payment  of  these  back 
dividends  was  not  within  the  powers  of  the  company, 
and  he  granted  an  injunction  accordingly. 

The  company  appealed. 
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Cripps,  K.Ct  and  R,  J,  Parker ^  for  the  oompany. 

Younger i  K.C*  and  Ashworth  James,  for  the  plain- 
tiff, were  not  called  upon  to  argae. 

GoLLnrs,  M.B.,  stated  the  facts,  and  continued: 
It  is  contended  for  the  company,  in  a  very  iDgenious 
argnment,  that  it  is  entitled  to  go  back  behind  the 
period  at  which  the  Waterworks  Glauses  Act,  1847,  was 
incorporated,  and  to  treat  the  deficiencies  occurring 
before  section  75  of  that  Act  was  applicable  at  all  as 
enabling  it  now  to  enlarge  the  dividend  beyond  10 
per  cent. 

It  seems  to  me  that,  on  the  fair  and  grammatical 
oonstruction  of  the  sections  in  this  case  and  applicable 
to  it.  that  contention  cannot  be  supported.  [His  lord- 
ship referred  to  section  27  of  the  Act  of  1864,  and  con- 
tinued :]  Now  what  is  the  meaning  of  that  ?  It  seems 
to  me  those  are  words  pointing  to  the  application  in 
the  future  of  the  provisions  of  the  general  Act.  And 
what  are  those  provisions  ?  The  provisions  are  con- 
tained in  the  75th  section,  which  stiU  speak  for  the 
future ;  from  the  date  at  which  the  general  Act  is 
applied  the  company  is  to  have  the  right  of 
dividing  profits  at  the  prescribed  rate,  and  of  making 
up  the  deficiency  of  any  previous  di9idend  which  shall 
have  fallen  short  of  that  rate. 

The  Act  speaks  from  the  time  it  is  passed,  though  in 
cases  where  it  is  incorporated,  it  speaKs  from  the  time 
from  which  it  is  incorporated,  and  when  it  refers  to 
**  the  deficiency  of  any  previous  dividend,"  it 
.is  providing  for  the  future,  and  when  in  future 
the  company  comes  to  distribute  a  sum  by  way 
of  dividend  and  finds  that  it  has  more  in  hand 
than  would  suffice  to  pay  the  '<  prescribed 
rate'' — that  is,  10  per  cent.— it  looks  back  to  see 
whether,  from  the  time  that  Act  came  into  operation 
which  enables  it  to  do  that,  there  is  a  deficiency  in  a 
previous  year.  Of  oourAe  there  cannot  be  any  such 
deficiency  in  the  first  year,  but  there  may  be  in  the 
secoDd  or  the  third;  and  so  this  company  is  in 
exactly  the  same  position  as  a  oompany  that  came 
into  ezietenoe  with  these  rights  and  these  obligations 
and  limitations  on  the  day  when  the  Wat^works 
Glauses  Act  was  incorporated.  This  company  is  in  no 
better  and  in  no  worse  position;  it  was  not  bDund, 
unless  Parliament  compelled  it  to  do  s  d,  to  incorpor- 
ate the  Waterworks  Glauses  Act  into  its  underiaking ; 
if  it  did  so  of  its  own  free  will,  it  probably  did  so 
because,  on  the  whole,  it  was  considered  that  the 
advantages  were  equivalent  to,  and  probably  more 
than  counterbalanced  any  disadvantsges.  We  have 
not  been  referred  to  all  the  numerous  advantages 
which  I  have  no  doubt  are  contained  in  this  Act  of 
the  Legislature— advantages  possibly  for  the  public 
as  well  as  far  the  company,  but  I  have  no  doubt,  in 
either  view,  that  advantages  do  exist.  If  the  Act 
was  imposed  on  the  company  by  the  Legislature, 
equally  it  seems  to  me  that  certain  obligations  were 
imposed  upon  it  in  return  for  certain  advantages 
acquired.  Therefore  I  cannot  see  the  supposed 
injustice  of  cutting  the  company  off  from  certain 
jrights  which  it  then  enjoyed,  rights  which  up 
to  that  date  had  not  returned  any  very  large 
profit,  because   the   company  was   not   in   a  very 

Erosperous  condition.  I  ao  not  think  the  company 
ad  any  immediate  hope  of  being  in  a  position  to  pay 
10  per  cent,  fit  the  time,  and  I  do  not  suppose  that  it 
occurred  to  them  that  it  was  giving  up  anything  of 
very  great  value  when  it  undertook  to  limit  its 
dividends  to  10  per  cent.,  seeing  that  up  to  1864  it 
had  never  paid  more  than  6  per  cent.,  and  there  did 
not  seem  to  be  any  immediate  prospect  of  paying  10 
per  oent.  It  is  not  a  matter  of  mere  benevolence 
m  these  cases ;  a  railway  company  does  not  lower  its 
rates  out  of  pure  goodwill  to  the  public ;  it  expects  a 


larger  return,  and  generally  gets  it,  just  as  this 
company  have  got  it.  It  was  prepared,  for  its  own 
advantage,  it  seems  to  me,  to  fix  itself  to  oertain 
rates.  It  had  not  derived  any  very  great  adyantage 
from  the  unlimited  right  to  charge  unlimited  rates 
before.  It  accepted  the  obligation  of  fixing  its  rates, 
it  took  on  an  obligation,  or  the  qualified  right  rather, 
to  pay  dividends  to  the  extent  of  10  per  cent.,  whioh 
it  had  never  done  before,  and  it  took  upon  it  the 
limitation,  which  I  do  not  suppose  it  thought  a  very 
stern  one  at  the  time,  of  not  paying  more  than  10 
per  cent,  except  in  the  event  of  its  being  able  to 
show  that  there  were  deficiencies  in  previous  years  t^ 
which  that  dividend  might  be  applied,  or  which, 
existing,  would  justify  it  in  paying  a  larger  dividend. 

That  seems  to  me  to  be  the  scheme  of  the  Act,  and 
wa  are  doing  no  injustice  in  giving  that  Act  its 
natural  construction—namely,  that  it  takes  effect,  as 
the  language  of  the  section  says,  "  from  and  after  the 
passing  of  this  Act  '* — that  is,  in  1864. 

Now  Mr.  Parker  has  certainly  addressed  a  vary 
ingenious  argument,  which  I  hope  I  fully  appreciated. 
I  cannot  be  absolutely  certain  that  I  did — I  thought 
I  understood  the  argument,  but  where  I  failed  was  to 
sea  its  direct  application  to  the  one  point  in  issue  in 
this  case — whether  this  Act  is  retrospective  in  the 
power  conferred  to  take  into  consideration  th9  deficit 
of  the  dividends  before  1864 ;  but  this,  at  all  events, 
does  come  out  clear,  that  at  the  bottom  of  Mr.  Parker's 
argument  lies  this  proposition,  that  '*  dividend  "in  the 
75th  section  means  the  total  divxsabie  sam,  and  not 
*'  dividend  "  in  the  popular  sense — the  sense  in  which 
ordinary  persons  use  it — the  sum  received  and  paid 
as  a^quotient,  the  sum  which  they  take  and  reoeive  as 
they  reoeive  interest    That   is  the  sense  in  which 
throughout  these  proceedings  it  has  bsen  used  by  Mr. 
Parker's  clients  in  the  documents  they  have  tendered 
to  us  where  they  g^ve  us  the  rates  of  dividend  paid 
throughout,  and  it  is  the  sense  in  which  it  is  has  been 
used  in  the  order  of  the  learned  judge,  and,  if  I  am 
not  mistaken,  in  the  notice  of  appeal.    However,  I 
will  not  affirm  that.    No  v  the  order  of  the  learned 
judge  is  this :  "  This  court  doth  order  that  the  defend- 
ant company  and  its  directors  be  restrained  until  the 
trial  of  this  action  or  until  further  order  from  declar- 
ing or  paying  any  dividend  on  any  of  the  ordinary 
stocks  of  the  defendant  company ;  "  it  is  arrested  in  the 
attempt  to  pay  a  dividend  in  the  popular  form.    It 
is  rfstraioed  **  until  further  order  from  declaring  or 
paying  any  dividend  on  any  of  the  ordinary  stocks  of 
the  defendant  company  in  respect  of  or  so  as  to 
mak^  up  any  deficiency   or    alleged    deficiency  of 
dividends  which  may  have  occurred  before  the  30th 
of  June,  1864.'*    I  refer  to  that  as  showiog  the  sense 
in  which  the  word  **  dividend  '*  has  been  used  by  ^ 
the  parties  in  this  action.    That  is  not,  of  oourse, 
sufficient.    I  come  to  the  Act  itself,  and  I  am  told 
by  Mr.  Parker  that  the  word  "  dividend"  in  the  75th 
section  means,  not  dividend  in  the  popular  sense,  but 
the  sum  to  be  divided — dividend  in  the  technical  sense. 
So  I  look  through  the  Ao%  and  the  first  thing  I  oome 
to  is  the  next  section,  the  76th  section,  in  which,  on 
Mr.  Parker's  own  showing,  *' dividend"  oan  mean 
nothing  short  of  and  nothing  but  dividend  in  the 
ordinary  and  popular  significance — '*  and  the  dividends 
and  interest  arising  from  such  securities  shall  also  be 
invested."     Mr.  Pavker  admitted ''dividend"  there 
was  dividend  in  the  popular  sense.    The  77th  section 
does  not  deal  with  that   particular  subject-matter 
at    all,   but   section   78    does,   and    here  again  I 
find :   '*  When    such    fund   shall,    by   acoumulation 
or   otherwise,  amount   to   the  prescribed  snm,  or 
one-tenth  part  of  the  nominal  capital,  as  the  case 
may  be,  the  interest  and  dividends  thereon  shsJl 
no    longer    be    invested."       And    here    again    I 
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have  Mr.  Parker's  admission  that    "  dividend  **  is 
dividend  in  the  popular  sense.     Then   I  come  to  the 
79th  section,      in  the  79th  section  I  again  find  this : 
"  will  enable  the  uodettakers  to  make    a  dividend 
of  the  amount  aforesaid  and  so  from  time  to  time " 
the  *'  amonnt  aforesaid  **  being  at  the  prescribed  rate 
of  10  per  cent.      "  Dividend,"  again,  in  the   popular 
sense,   and  then,  as  the  crowning  climax,   the    ItMt 
place  in  which  **  dividend"  is  referred  to  in  this  con- 
nection,  I  find  this  in  section  80:    ''and  in  case 
dividends  to  the  amouot  hereinbefore  limited  have 
been  paid,  make  such  a  rateable  deduction,"  and  so 
on.    There  can  be  no  doubt  that  the  only  thing  that 
was  ever  paid  here  was  not  the  wbole  thing,  but  the 
specific  part  allotted  by  way  of  quotient  to  the  indi- 
vidual shareholder ;  so  that  Mr.  Parker  starts  with  a 
strong  presumption  against  him,  that  in  this  one  par- 
ticular section  75  the  Legislature  should  use  the  word 
"  dividend "  in  the  strictly  technical  Latin   sense, 
whereas  in  all  the  others  they  use  it  in  the  p3pular 
sense.    Then  I  come  to  look  at  the  section  itself,  and 
it  seems  to  me  it  is  only  by  a  very  artificial  and 
refined  train  of  reasoning  that  you  can  put  on  it  any 
sense  other  than  the  popular  seuse.     It  seems  to  me, 
therefore,  that  the  Act  is  capable  of  a  very  simple 
and  natural  meanicg,  applying  to  the  words  their 
ordinary  grammatical  sense,  and  that  no  injustice 
whatever  is  done  by  giving  it  that  sensa      In  point 
of  fact  I  think  in  this  case  the  judgment  of  the  learned 
judge  below,  though  very  short,  was  perfectly  right, 
and  exhausts  the  question,  and  I  should  not  have 
added  anything  myself  exo-'pt  that  I  thought  myself 
bound  in  deference  to  the  very  ingenious  argument 
of  Mr.  Parker  to  say  a  few  words  on  the   matter. 
In  my  opinion  this  appeal  must  be  dismissrd. 

BoMER,  L.J. — I  am  of  the  same  opinion,  and  will 
only  add  a  very  few  words.  Before  the  Act  of  1864, 
this  company  was  able  to  divide,  and  no  doubt  did 
divide,  all  its  profits  amongst  its  shareholders  by  way 
of  dividend  without  any  limitation.  There  was  no 
limit  as  to  dividend  at  all,  and  accordingly  it  would 
have  been  impossible  for  the  company  to  have  pre- 
tended in  any  one  year  to  have  altered  the  dividend 
of  a  prior  year,  or^  to  have  appropriated  the  profits 
available  for  distribution  amongst  thtm  in  any  one 
year  to  some  pa)t  year  which  had  been  disposed  of. 
In  other  words,  with  regard  to  this  company  up  to 
the  passing  of  the  Act  of  1864,  there  could  not  be  said 
to  have  been  in  respect  of  dividends  any  deficiency  at 
all  in  any  true  sense  of  the  term.  We  then  come  to 
the  Act  of  1864,  which  incorporated  the  Act  of  1847 
for  the  first  time,  and  so  far  as  that  Act  of  1847  is 
concerned  it  may  almost  be  said  that  there  is  a  new 
incorporation,  at  any  rate,  qud  that  Act  of  1847.  It 
fs  said  on  behalf  of  the  appellants  here  that  it  was  a 
great  hardship  incorporating  that  Act  of  1847,  and 
that  at  any  rate  it  would  be  an  even  greater  hard- 
ship unless  they  were  successful  on  this  appeal.  The 
answer  is,  this  company  took  the  benefit  of  the  nev7 
Act  with  its  advantages  and  its  disadvantages. 

It  had  to  go  to  Parliament  to  get  some  fresh 
powers,  amongst  others  the  right  to  incorporate 
another  company  and  acquire  its  undertakiog,  and 
the  Legislature,  I  presume,  thought  fit  to  impose 
upon  this  company  the  obligation  of  taking  the 
appropriate  sections  of  the  Act  of  1847  with  their 
benefits  and  their  liabilities,  and  the  bargain  was 
struck,  and  here  we  have  the  company  subject  now  to 
the  provisions  of  the  Act  cf  1847.  By  section  27  of 
the  Act  of  1864,  even  if  it  needed  that  section  to 
show  it,  it  is  perfectly  clear  that  the  provisions  of  the 
Aot  of  1847  which  we  have  to  consider  are  only  to 
take  effect  from  and  after  the  passing  of  the  Act  of 
1864,  so  far  as  concerns  this  company.   In  other  words, 


they  are  to  have  no  retrospective  effect  at  all,  and 
indeed  it  is  difficult  to  see  how  they  possibly  could. 
Before  the  passing  of  the  Act  of  1864  in  the  prior  years 
of  this  company  there  might  or  might  not  have  been 
years  where  it  had  applied  by  way  of  profit  amoDgst 
its  shareholders  uolimited    dividends  exoeeding  the 
prescribed  rate  of  10  per  cent,  but  you  could  not 
possibly  say,  now  that  the  Act  of  1847  has  been  incor- 
porated, you  could  treat  the  past  years  as  years  in  which 
there  was  any  limitation  by  way  of  dividecd — any 
limitation  by  way  of  the  profits  which  could  be  divided 
between  the  shareholders  by  way  of  dividend .  Of  course 
you  could  not  say  anything  of  the  kind.    There  was  no 
limit,  and  you  could  not  have  impeached  any  one  year 
as  having  paid  more  than  10  per  ceot.  or  reqiured  the 
company  to  account  for  any  excess,  if  at>y  there  bad 
been.    The  provisions,  as  I  have  said,  of  the  Act  of 
1847  were  clearly  not  retrospective,  and  were  only 
intended  to  apply,  as  appears  to  me,  to  the  coming 
years  so  far  as  concerns  this  part  of  the  CMe.  '  Then 
the  appellants  say :   "  Oh,  we  want  to  regard  the 
years  before  1864  where  we,  the  shareholders,  did  not 
as  a  matter  of  fact  get  the  fall  10  per  cent,  as  being 
years  in  which  there  was  a  deficiency  within  the 
meaning  of  the  phrase  as  it  is  used  in  the  Act  of 
1847."    The  first  answer  is,  I  think,  that  the  Act  of 
1847,  after  the  incorporation,  had  no  relation  what- 
ever to  any  deficiency  in  the  prior  years.    As  I  have 
pointed  out,  with  regard  to  those  prior  years  you 
could  not  say  there  was  any  such  thing  as  a  deficiency 
existing. 

And  if  you  look  at  the  wording  of  section  75,  on 
which  the  appellants  have  to  rely  in  order  to  enable 
them  to  distribute  dividends  in  respect  of  a  past 
deficiency,  how  is  it  worded  F  That  section  says  this, 
that  they  must  have  a  limit  to  the  amount  they 
distribute  by  way  of  dividend,  ''unless  a  larger 
dividend  be  at  any  time  necessary  to  make  up  the 
deficiency  of  any  previous  dividend  which  shall  have 
fallen  short  of  the  said  yearly  rate,"  the  "yearly 
rate  "  there,  to  my  mind,  clearly  meaning  the  pre- 
scribed rate — prescribed,  as  I  have  pointed  out  for 
this  company,  for  the  first  time,  to  take  effect  after 
the  passing  of  the  Act  of  1864.  How  could  it 
be  said  within  the  meaning  of  those  words 
that  the  years  before  1864  fall  within  the  pro- 
visions of  the  section.  The  section  shows,  to  my 
mind,  that  it  is  only  dealiop^  with  years  where  there 
was  a  limited  maximum  dividend  in  respect  of  which 
it  could  be  said  that  there  had  been  a  deficiency,  and 
a  dividend  which,  within  the  words  of  the  section, 
had  fallen  short  of  ^e  prescribed  rate.  To  my  mind 
both  the  wording  of  the  section  and  the  spirit  of  it, 
and  the  general  considerations  applicable  to  the  case, 
show  that  these  years  before  1864  cannot  be  regarded 
at  all  as  coming  within  the  operation  of  section  75, 
or  being  affected  or  operated  upon,  if  I  may  use  the 
expression,  by  the  Act  of  1847  at  all.  It  appears  to 
me  that  Joyce,  J.,  was  quite  right  in  the  decision  he 
has  come  to,  and  that  this  appeal  fails. 

Oozens-Hardy,  L.  J.~I  am  of  the  same  opinion, 
and  I  have  very  little  to  add.  It  is  important  to 
remember,  dealing  with  the  Act  of  1847  alone,  that 
according  to  its  terms  it  contemplated  only  water- 
works to  be  thereafter  authorized  oy  Act  of  Parlia- 
ment, which  Act  of  Parliament  should  declare  that  this 
Act  of  1847  should  be  incorporated  therewith,  and  it 
is  with  reference  to  such  a  company  that  section  75, 
which  has  been  so  much  discussed,  is  enacted.  Putting 
it  shortly  (for  I  will  not  read  that  section  again),  it 
preficribes  a  certain  rate  of  dividend  which  may  not 
be  exceeded,  but  it  provides  as  a  qualificstion  or 
limitation  on  that,  that  there  may  be  a  larger 
dividend  required  to  make  up  the  deficiency  of  any 
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previous  dividend  which  ahall  have  fallen  short  of 
the  said  yearly  rate.  Now  on  the  oonstmcfcion 
of  that  seotion,  taking  the  Act  of  1847  alone,  it  is, 
I  think,  plain  that  there  oin  be  no  defioienoy  within 
the  meaning  of  that  section  except  daring  the  period 
when  there  is  a  '*  prescribed  rate." 

Tden,  however,  we  come  to  the  Act  of  1864,  by 
section  27  of  which  it  is  enacted  that,  amongst  other 
things,  section  75  of  the  Act  of  1847  shall  apply  from 
and  after  the  passing  of  this  Act  to  the  whole  of  the 
undertaking  and  waterworks  of  the  company.  Why 
is  section  75  to  be  interpreted  differently  in  that  caie 
from  what  it  would  have  been  interpreted  if  the 
company  had  been  for  the  first  time  incorporated  by 
that  Act  of  1864,  which  by  section  27  made  the  Water- 
works Act  apply  to  it.  It  seems  to  me  that  with 
respect  to  this  company,  as  to  any  other,  we  are 
boond  to  say  that  there  can  be  no  deficiency  except 
during  the  period  when  there  is  a  prescribed  rate. 

In  my  view  it  is  not  necessary  to  express  any 
opinion  upon  the  point  which  was  so  ably  argued  by  Mr. 
Parker.  I  will  assume  that  he  is  right,  and  though 
it  is  not  necessary  to  decide  it,  the  inclination  of  my 
opinion  is  that  be  is  right  in  saying  that  whatever 
sum  is  In  any  given  year  taken  and  permitted  to  be 
divided  by  way  of  dividend,  is  divisible  amoog  the 
then  shareholders  of  the  company ;  but  the  question 
before  us  is  really  the  quantum  which  has  to  be 
divided.  In  my  view  we  are  not  coocerned  here  with 
the  persons  who  are  entitled  as  between  themselves 
to  reoeivd  the  amount  whijh  is  distributed.  I  only 
desire  to  keep  a  perfectly  open  mind  upon  that  point 
whenever  the  question  may  arise. 

The  motion  was  by  consent  treated  as  the  trial  of 
the  action. 

Appeal  dismissed. 

Solicitors,  Hollams,  Sons,  Coward,  &  Hawksley; 
Waltons,  Bubh,  Johnson,  &  WhaUon, 


Ktgt  <Sourt  of  Justice. 

Chan.  Div.  )  -        ^^ 

Farwell,J.]  J*°-  22. 

In  re  Bayrr. 
Bayer  v.  Baybr.  (a.) 
Will — Construction — Annuity  without  any  deduction 
except  legacy  duty — Republication  after  passing  of  the 
Customs  and  Inland  Revenue  Act,  \^%%^Succs6non 
duty — Customs  and  Inland  Revenue  Act,  1888  (51  Vict, 
c  8),  s,  21— Finnnce  Act,  1894  (57  &  58  Vict,  c.  30), 
s.  9. 

A  testator,  hy  a  will  made  in  1882,  gave  an  annuity 
to  H.  for  life,  and  after  her  death  he  gave  annuities  to 
E,'s  childrm ;  and  he  charged  all  said  annuities  upon 
his  real  estate  and  directed  that  they  should  be  paid 
**  without  any  deductions  except  for  legacy  duty  and 
income  tax  '*  A  codicil,  dated  the  12th  of  July,  1888. 
confirmed  the  will.  The  testator  died  in  1892,  and  H, 
in  1900. 

Held,  that  the  codicil  optrated  as  a  republiccUion  of 
the  will  as  from  the  date  of  the  codicil ;  thai  therefore 
there  wcu  a  direction  fur  the  payment  of  the  annuities 
to  H,*s  children  **  without  any  deduction  except  legacy 
duty,**  made  at  a  time  when  there  was  no  duty  called 
by  that  name,  another  duty  called  succession  duty  having 
been  substituted  by  section  21  of  the  Inland  Revenue  Act, 
1888,  in  respect  of  legacies  and  annuities  charged  on  the 
rtal  estate  of  any  person  dying  after  the  1st  of  July, 

(a.)  Beported  by  Paul  Strickland,  Eiq.,  Barri«ter- 
at-Law. 


1888 ;  and  that  the  devisees  of  the  annuities  were  liable 
to  pay  the  succession  duty. 

Held,  also,  that  the  estate  duty  arising  under  the 
Finance  Act,  1894,  was  payable  out  of  the  testator* s 
residuary  personal  estate. 

This  was  an  administration  action  which  raised  the 
question  as  to  who  was  liable  for  the  estate  and 
succession  duties  which  became  payable  on  the  death 
of  an  annuitant. 

The  testator,  whose  will  was  dated  the  10th  of 
August,  1882,  devised  his  real  estates  to  trustees 
upon  certain  trusts,  and  subject  thereto  he  gave  an 
annuity  of  £250  to  his  sister  Frances  Harmer  for  her 
life,  and  after  her  decease  an  annuity  of  £  100  to  each  of 
her  children.  He  charged  these  annuities  on  the  said 
real  estates,  and  subject  thereto  he  devised  all  his  real 
estates  in  strict  settlement.  He  directed  that  all  the 
annuities  should  be  paid  half-yearly,  **  without  any 
deductions  except  for  legacy  duty  and  income  tax,** 
and  he  bequeathed  all  ms  residuary  personal  estates 
to  be  held  upon  trusts  similar  to  his  real  estates. 

By  a  co^cil  dated  the  12th  of  July,  1888,  the 
testator,  after  making  certain  provisions  which  are 
iaamaterial,  concluded:  ''In  all  other  respects  I 
confirm  my  said  will." 
The  testator  died  on  the  11th  of  January,  1892. 
F.  Harmer  died  on  the  22nd  of  July,  1900,  leaving 
three  children,  each  of  whom  became  entitled  to  an 
annuity  of  £100  per  annum. 

The  Inland  Bevenue  authorities  claimed  estate  duty 
and  succession  daty  in  respect  of  the  three  annuitiea. 
The  Customs  and  Inland  Bevenue  Act,  1888,  s.  21, 
sub-section  2,  provides:  "The  duties  chargeshble 
under  the  Acts  now  in  force  for  charging  the  duties 
on  legacies  and  shares  of  the  personal  estates  of 
deceased  persons  shall  not  be  levied  and  paid  under 
such  Acts  in  respect  of  any  legacy  payable  or  having 
effect  or  being  satisfied  out  of  or  cnai^^  or  rendered 
a  burden  upon  the  real  or  heritable  estate  of  any 
person  dying  on  or  after  the  first  day  of  Joly,  1888,  or 
upon  any  real  or  heritable  estate,  or  the  rdnts  or  prc^ts 
thereof,  which  such  person  shall  have  had  any  right 
or  power  to  charge,  burden,  or  affect  with  the  pay- 
ment of  money,  or  out  of  or  upon  any  moneys  to  arise 
from  the  sale,  mortgage,  or  other  dispositaon  of  any 
such  real  or  heritable  estate,  or  any  part  thereof,  bat 
the  duties  under  the  Succession  Daty  Act,  1853,  and 
the  additional  duties  und^^r  this  Act  shall  be  levied 
and  psid  in  respect  of  every  such  legacy  (whether 
given  by  way  of  annuity  or  in  any  other  form)  as  a 
succession  to  personal  property.'* 

0.  L.  Glare,  for  the  plaintiff,  the  first  tenant  for  Ufe 
under  the  settlement. 
Butcher,  K,G.,  and  Sheldon,  fort  wo  of  the  annuitants. 
Hewitt,  for  the  third  annuitant. 
8,  B.  L,  Druce,  for  the  defendant  tenants  for  life  in 
remainder  and  the  residuary  legatees. 

Withers,  for  the  trustees  and  the  ultimate  tenant  io 
tail  in  remainder, 

Faewell,  J.,  in  giving  judgment,  stated  the  facts 
and  rea*!  section  21  of  the  Oostoms  and  Inland 
Bevenue  Act,  1888,  and  continued  as  follows:  The 
effect  of  sub -section  2  of  section  21  of  the  Oostoms 
and  Inland  Bevenue  Act,  1888,  was  that  the  leg^y 
dutes  therein  mentioned  ceased,  and  succession  duties 
were  substituted  for  them.  What  the  result  would 
have  been  if  the  matter  had  rested  there,  having 
regard  to  what  has  been  said  in  other  cases  as  to  tiie 
effect  of  an  Act  of  Parliament  on  the  construction  of 
a  wiU  made  prior  to  the  passing  of  the  Act,  it  is  not 
necessary  for  me  to  determine ;  bat  Lord  Selbome  in 
Jones  V.  Ogle,  21 W.  B.  236,  L.  B.  8  Oh.  A.pp.  192,  at  p.  195, 
I  points  out  that  in  such  a  case  the  Act  of  Parliament 
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does  not  nsoally  affaot  the  constraotion  of  the  will. 
It  may,  however,  in  some  cases  affeot  the  expression 
of  the  testator's  intention,  as  will  be  seen,  for  example, 
m  the  case  of  In  rt  Bridger,  42  W.  B.  179,  [1894]  1  Ch. 
297,  a  decision  nnder  the  Mortmain  Act  of  1891. 
It  is  not  necessary  for  me  to  determine  what  the 
e£Fect  wonld  have  been  in  the  present  case,  because  on 
the  12chof  July,  1888— that  is  to  say,  after  the  Act  came 
into  operation,  this  testator  made  a  codicil  by  which, 
after  making  certain  provisions  which  are  immaterial, 
he  expressly  confirmed  his  will.  The  effect  of  con- 
firmation is  stated  by  Njrth,  J.,  in  In  re  Champion ^ 
[1893]  1  Gh.  lot,  41  W.  B.  Dig.  275,  affirmed 
in  the  Conrt  of  Appeal.  He  sayd:  ''It  is  settled 
by  authority  that  the  effect  of  such  a  phrase  as 
*I  confirm  my  will  in  other  respects'  is  a  re- 
pnblioation  of  the  will,  and  when  under  the  old 
law  a  testator  had  made  a  will  which  would  merely 
pass  the  property  he  had  at  the  date  of  it,  and  the  a 
by  a  codicil  be  confirmed  and  republished  his  will, 
the  effdot  was  to  bring  down  the  date  of  the  wiU  to 
the  date  of  the  codicil,  and  to  make  the  devise  in  the 
will  operate  in  the  same  way  in  which  it  would  have 
operated  if  the  words  of  the  will  had  been  contain(*d 
in  the  codicil  of  later  date.  There  is  ample  authority 
on  this  point " ;  and  then  his  lordship  goes  through 
all  the  old  authorities.  Therefore  I  hav«,  I  apprehend, 
to  treat  this  caie  as  though  there  had  been  simply  a 
devise  after  the  Act  of  these  rent-charges  or  annuities 
with  a  direction  in  the  words  that  I  have  read  that 
they  are  to  be  paid  without  any  deduction  except  for 
legacy  duty. 

I  pause  here  to  observe  that  when  the  testator 
died — ^namely,  on  the  11th  of  January,   1892,  the 
succession  duty,  which   had   been    substituted   for 
legacy  duty,    was  in  fact  more  onerous  than  and 
was  different  in  some  respects  from  the  legacy  duty. 
Tnere  was  1^  per  cent,  increase,  which  has  since  by 
the  Fmance  Act,  1804,  been  merged  in  estate  duty  (bat 
that  was  two  years  after  the  testator  died),  and  the 
suocession    duty   is    payable    by    eight  ha^f-yearly 
instalments,  and  the  legacy  duty  was  payable  by  foar 
equal  yearly  instalments ;  so  that  the  duties  are  by  no 
means  identical.    Tbis  variation  would  have  caused 
me  considerable  difficulty  if  there  had  baen  no  codicil 
oonfirming  the  will ;   but  .the  joint  effect  of  will  and 
codicil    is    that   I    hare    a    doouoient    directiag 
payment    of  a  rent- charge   "  without    any    deduc- 
tion    except     legacy    duty,"     m&ie    at    a     time 
when  there  was  no  duty  called  by  that  name,  but 
another  duty  recently  substituted  for  it  Ci4ed  sai- 
cessionduty ;  these  two  duties  are  frequently  confused 
the  oae  with  the  other,  even  by  the  S  >merset  House 
authorities  in  their  letters  relating  to  the  present  case. 
Now  it  is  an  important  principle  in  construing  wills 
to  Rive  effect  so  far  as  possible  to  all  the  words  used 
I  Sad  here  that  the  testator  clearly  expresses  his 
intention  that  the  devisees  shall  bear  the  burden  of 
some  duty,  and  I  can  snve  no  effect  to  this  expression 
of    intention   unless   I  regard    '*  legacy  **    as  faUa 
demonHratio,  or  unless  I  read  "  legacy  "  as  equivalent 
to  the  succession  duty  substitated  for  legacy  duty. 
It  is  open  to  me  to  do  this,  inasmuch  as  the  word 
*'* legacy*'  is  insensible,  having  regard  to  existing 
oircamstances,  and  the  words  "legacy  duty"  and 
^'anocession  duty"    are   frequently  used   as  inter- 
changeable.   I  should  certainly  defeat  the  expressed 
intention  if  I  held  that  the  devisees  took  free  from  all 
duty,  and  I  accordingly  answer  the    question   by 
saying  that  the  devisees  of  the  rent-charges  must  pay 
the  snooeasion  duty.    The  question  of  estate  duty  has 
not  been  seriously  argued ;  it  must,  of  course,  be  paid 
oat  of  the  residuary  personal  estate. 

Solicitors,  Wood,  Bigg,  &  ITdih  ;  Withers  &  Withers; 
Clarke  &  Calkin  ;  Woodcock,  Ryland,  cfc  Parktr. 
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Buckley,  J.  ) 

Cooper  v.  Laidler.  (a.) 

Easement — Light — Threatened  injury — Injunction  or 
damages  —  Jurisdiction  —  Special  circumstances  — 
Oppression— Lord  Cairns*  Act,  1858  (21  <fc  22  Vict. 
c.  27),  s.  2. 

The  plaintiff  was  the  owner  of  a  cottage  possessing 
ancient  lights  and  adjacent  to  ground  where'tn  the 
defendant  threatened  and  intended  to  erect  valuable 
buildings  which  would  {as  the  court  found)  materially 
obstruct  the  lights  and  cause  the  plaintiff  substantial 
damage.  The  plaintiff  had  been  unwilling  to  sell  his 
property  for  a  less  sum  than  the  cottage,  together  with  its 
easement  of  light,  would,  having  regard  to  its  situation 
in  relation  to  the  adjacent  ground,  in  fact  command.  In 
an  action  for  an  injunction  to  restrain  the  erection  of  the 
proposed  building, 

Held,  that  the  plaintiff*s  conduct  had  not  bem 
extortionate,  and  that  there  were  no  circumstances  such  as 
ufonld  induce  the  court  to  award  him  damages  in  lieu  of 
an  injunction. 

The  dictum  in  Dceyta*  v,  P<'ravlan  Qaano  Co., 
43  Ch.  D.  316,  38  W.  E.  Dig.  63,  that  there  is  no 
jurisdiction  to  grant  damages  in  lieu  of  a  prohibitory 
injunction,  must  be  considered  binding. 

Tnis  was  an  action  for  an  injunction  to  restrain  the 
defendant  from  erecting  boildings  on  his  laud  in  such 
a  manner  as  to  interfere  with  the  plaintiff's  ancient 
lights. 

The  plaintiff  was  the  owner  of  a  small  cottage  near 
Northumberland-street,  Newcastle-on-Tyne.  The 
defendant  was  the  owner  of  a  plot  of  land  fronting 
on  Northumberland-street,  and  situate  between  that 
street  and  the  plaintiff's  cottage.  On  this  plot  the 
defendant  proposed  to  erect  buildingi  which,  in  the 
opinion  of  the  plaintiff,  would  materially  and  sub- 
stantially obstruct  the  fiow  of  light  to  certain 
windosvs  in  the  cottage. 

The  erection  had  not  commenced  when  the  plain- 
tiff issued  a  writ,  daimiog  an  injunction.  The 
circumstances  are  more  fully  referred  to  in  the 
judgment. 

Astbury,  K,C.,  and  Maugham,  for  the  plaintiff. 

H<m.  F.  Russell  {Buckmaster,  K.C,  with  himX 
for  the  defendant. — Bven  if  the  court  should  find 
that  the  plaintiff's  lights  have  been  materially 
obstructed,  he  has  brougnt  this  action  for  the  purpose 
of  enabling  hioisdlf  to  extort  from  the  defendant  more 
than  the  property  is  really  worth.  His  conduct  has 
been  vexatious  and  oppressive,  and  cha  cite,  therefore, 
is  one  in  which  damages  should  be  awarded  in  lieu  of 
an  injunction:  Shdjfer  v.  City  of  London  EUctric 
Lighting  Co,,  43  W.  R.  238,  [1895]  1  Oh.  287,  at  p.  316. 
The  plaintiff  is  asking  for  aa  injunction,  not  for  ttie 
purpose  of  protecting  rights,  but  in  order  to  extort 
from  the  defendant  a  greater  sun  than  the  property 
is  really  worth. 

Astbury,  K.C,  in  replf. — In  a  quia  timet  action 
there  is  no  discretion  to  award  damages  in  lieu  of  an 
iojnoction:  Dreyfus  v.  Peruvian  Guano  Co,,  43  Ch.  D. 
316,  at  p.  333,  38  W.  B.  Dig.  63 ;  Martin  v.  Price, 
42  W.  R.  262,  [1894]  1  Cti.  276.  Bven  if  the  court 
has  jarisdiction  to  award  damages,  the  present  is  a 
case  for  an  in j  auction. 

He  also  referred  to  Holland  v.  Worley,  32  W.  B. 
749,  26  Oh.  D.  678 ;  8coU  v.  Pape,  34  W.  B.  465,  31 
Oh.  D.  564  ;  and  Greenwood  v.  Homsev,  35  W.  B.  163, 
33Ch.  D.  471. 

(a.)  Beported  by  H.  L.  Obmistoit,  Esq.,  Barrister- 
at-Law. 
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0.  Z.  Clartf  amicus  curioB,  referred  to  Home  and 
Colonial  Stores  y.  ColU,  50  W.  B.  227,  [1902]  I  Gb.  302. 

BuoELVY,  J.,  held  that  the  aooeis  of  light  over  the 
defendant's  property  to  the  ancient  lights  of  the 
plaintiff  would  be  sabstantiidly  and  materially  inter- 
fered with  by  the  defendant's  proposed  batldings. 
bnt  reserved  judgment  on  the  question  whether 
damages  conld  be,  or  nnder  the  ciroumstances  of 
the  present  case  ought  to  be,  given  to  the  plaintiff 
instead  of  an  injunction. 

May  19.— BuoKLEY,  J.->Lord  Oaims'  Act  was 
repealed  by  the  Statute  Law  Bevision  Act,  1883,  but 
by  section  5  (6)  of  that  Act  the  jurisdiction  of  the 
court  under  Lord  Cairns*  Act  was  preserved  notwith- 
standing the  repdal :  Sayers  v.  Collyer,  32  W.  B.  200, 
28  Ch.  D.  103,  at  p.  107.  The  scope  and  effect  of  that 
Act  have  been  frequently  the  subject  of  judicial  com- 
ment and  decision.  Tae  authorities  seem  to  stand  as 
follows :  (1)  Where  a  mandatory  injunction  is  asked, 
the  Act  gives  jurisdiction  to  substitute  damaff^s  for 
an  injunction  ;  (2)  where  the  injunction  asked  is 
one  to  restrain  a  continuing  nuisance — that  is,  where 
the  act  has  been  done  and  there  is  an  intention  to 
continue  to  do  it,  then  it  would  seem  that  there  is 
jurisdiction  to  award  damages  instead  of  granting  an 
injunction  {Shel/erY.  City  of  London  Electric  Lighting 
Co.,  [1895]  1  Ch.,  at  p.  319 ;  but  (3)  where  no  wrongful 
act  has  been  committed,  but  an  injunction  is  sought 
to  restrain  its  commission,  the  Court  of  Appeal  has 
expressed  a  dear  opinion  in  Dreyfus  v.  Peruvian  Ouano 
Co.,  43  Ch.  D.,  at  pp.  333,  342,  that  Lord  Cairns'  Act 
confers  no  power  to  give  damages  in  lieu  of  an 
injunction.  That  was  the  judgment  of  Bowen,  Fry, 
and  Cotton,  L.JJ.  In  Martin  v.  JPrice,  again  in 
the  Appeal  Court,  the  question  whether  the 
court  has  jurisdiction  to  award  damages  by  way 
of  compensation  for  an  injury  not  yet  committed, 
bnt  only  threatened  and  intended,  was  ezpreised 
to  be  by  no  means  free  from  diffioolty,  but 
was  not  taken  as  concluded.  Drey/us  v.  Peruvian 
Ouano  Co.  was  there  referred  to  as  having  expressed 
a  clear  opinion  against  the  existence  of  such  jorisdio- 
tlon.  In  Martin  v.  Price  the  court  did  not  keep  the 
parties  waiting  while  making  up  their  minds  whether 
the  view  expr^saed  in  Drey/us  v.  Peruvian  Quino  Co. 
was  to  be  established  by  decision,  but  assuming  the 
jurisdiction  to  exist,  held,  upon  the  facts,  that  an 
injunction  ought  to  go.  The  only  subsequent  ref-rence 
that  I  find  to  the  point  is  in  Shdfer  v.  City  of  London 
Electric  Lighting  Co.,  [1895]  I  Oh.,  at  p.  315.  In  that 
case  it  was  stated,  correctly  so  far  as  I  know,  although 
I  have  not  verified  it  myself,  that  since  Lord  Cairud' 
.vet  was  passed  only  fourteen  ca^es  were  to  be  found 
in  the  b^oksin  which  damages  in  lieu  of  an  injunction 
have,  against  the  will  of  the  plaintiff,  been  awarded, 
and  it  was  s%id  that  all  these  were  cases  in  which 
mandatory  injunctions  were  sought.  Tlie  one  case 
which  I  have  found  in  which  damages  were  given 
instead  of  a  prohibitory  injunction  is  Holland  v. 
Worley,  before  Pearson,  J.,  a  decision  which  has  been 
doubted. 

Unier  these  circumstances,  I  might  d^al  with  this 
case  upon  the  footing  that  the  expression  of  opinion 
in  the  Court  of  Appeal  in  Dreyfus  v.  Peruvian  Ouano 
Co.  ought,  fo  far  as  I  am  concerned,  to  be  treated  as 
concluding  the  matter,  and  if  so  the  injunction  ought 
to  go.  Bat  without  resting  my  judgment  wholly 
upon  that,  I  think  that  for  other  reasons,  which  I 
proceed  to  state,  an  injunction  ought  equally  to  go. 

An  easement  of  light  is  a  legal  right  It  is  a  matter 
of  property,  and  to  quote  the  wefi-known  words  of 
Lord  Kingsdown  in  The  Imperial  Oas  Light  Co.  v. 
Broadhent,  7  H.  L  Cas.  600,  at  p.  612,  8  W.  B. 
H.    L.    Dig.    4,    where   the     (plaintiff    has    estab- 


lished his  legal  right,  then,  **  unless  there  be  some- 
thing special  in  the  case,  he  is  entitled  as  of  oourse 
to  an  injunction  to  prevent  the  recurrence  of  that 
right's  violation."  The  plaintiff's  easement  of  light  i^  a 
right  at  common  law.  The  remedy  in  f  quity  by  way 
of  iu junction  is  a  remedy  in  aid  of  that  legal  right. 
The  plaiiitiff  is  entitied  to  an  injunction,  not  in  the 
discretion  of  the  court,  but  as  of  course,  unless  then 
is  something  special  in  the  case,  such  as  lache»»  or 
that  the  interference  with  the  right  is  only  trivial  or 
occasional.  To  quote  Lindley,  L.  J.,  in  Shelfer  v.  OUy 
of  London  Electric  Lighting  Co.,  [1895]  1  Ch.,  at  p.  316 : 
*'  Without  denying  the  jurisdiction  to  award  damages 
instead  of  an  injunction,  even  in  cases  of  continiiing 
ac'ionable  nuisances,  such  jurisdiction  ought  not  to 
be  exercised  in  such  cases  except  under  very  excep- 
tional circumstances " :  see  further  Martin  v.  Price, 
[1894]  1  Ch.,  at  p.  285  ;  Home  and  Colonial  Store* 
V.  Colls,  [1902]  1  Ch.,  at  p.  309.  The  oourt  has 
affirmed  over  and  over  agam  that  the  jurisdiction 
to  give  damages  where  it  exists  is  not  so  to  be  used 
as  in  fact  to  enable  the  defendant  to  purchase  from 
the  plaintiff  against  his  will  his  legal  right  to  the 
easement:  see,  for  example,  Dent  v.  Auction  Mart 
Co.,  14  W.  B.  709,  L.  B.  2  Eq.  238,  at  p.  246 ;  Ajfnsl^ 
V.  Olover,  23  W.  B.  147,  L.  B.  18  Bq.  544,  at  p.  652 ; 
Smith  V.  Smith,  23  W.  B.  771,  L.  R  20  Eq.  500.  at 
p.  505 ;  Oreenwood  v.  Hornsey,  33  Ch.  D.,  at  p.  477. 
This  may  be  summed  up  in  the  language  of  Liodley, 
L.J.,  in  Shelf er  v.  City  of  London  EUctric  Lighting 
Co.,  [1895]  1  Ch.,  at  p.  315,  thus  :  "  Ever 
since  Lord  Cairns'  Act  was  passed  the  Ooort  of 
Chancery  has  repudiated  the  notion  that  the  Legisla- 
ture intended  to  turn  that  court  into  a  tribunal  for 
legalizing  wrongful  acts;  or,  in  other  words,  the 
oourt  has  always  protested  against  the  notion  that  it 
ought  to  allow  a  wrong  to  continue  simply  because 
the  wrongdoer  is  able  and  willing  to  pay  lor  the 
injury  he  may  inflict."  To  refuse  to  aid  the  legal 
right  by  injunction,  and  to  give  damages  instead  is  in 
fact  to  compel  the  plaintiff  to  part  witii  bis  easement 
for  money.  The  court  has  no  right  to  compel  him  so 
to  do :  see  Lord  Halsbury's  words  in  Shelf  er  v.  City 
of  London  Electric  Lighting  Co.,  at  p.  311.  If  the 
injury  be  trivial  and  the  datnages  would  be  measured 
by  a  very  small  sum — say,  £20,  as  in  Dent  v.  Auction 
Mart  Co.,  Aynsley  v.  Olover ;  or  £5  or  £6,  as  in  Home 
and  ColonicU  Stores  v.  Colh,  [1902]  1  Ch.,  at  p.  306, 
t*ie  OGurt  may,  where  there  is  jurisdioUon,  give 
damages  instead  of  an  injunction.  But  except  m 
such  oases  the  owner  of  the  legal  right  is  entitled  to 
the  injunction,  which  is  but  the  equitable  remedy  to 
perfect  his  right. 

In  the  present  case  the  ciroumstances  upon  which 
the  defendant  relies  are,  in  substance,  that  hts 
property  iu  Northumberland-street,  and  the  lofty 
buildings  which  he  proposes  to  put  upon  it  are  much 
more  valuable  than  the  comparatively  insigniftovit 
cottage  property  at  the  back ;  that  the  plaintiff  pur- 
chased the  cottage  property,  or  the  last  few  shares  in 
it,  recently,  because,  as  the  defendant  suggests,  he  knew 
it  would  become  very  valuable  and  command  a  high 
price  when  the  frontager  in  Northumberland-street 
wanted  to  interfere  with  its  easement  of  light.  Die 
defendant  has  given  no  evidence,  and  does  not, 
I  think,  suggest  tiiat  the  damage  will  be  £20, 
or  any  small  sum  of  that  kind.  I  find  that  the 
damage  will  be  substantial.  The  defendant  says  that 
the  cottage  property,  as  such,  is  worth  a  comparatively 
small  sum,  say  £700,  but  it  appears  that  when  the 
immediate  predecessor  in  title  of  the  defendant  oon- 
templated  building,  he  offered  the  plaintiff  a  fanqy 
price,  £5,000,  for  this  property,  and  that  the  plamtiff 
refuied  it.  The  defendant  says  that  the  plaintiff  u 
^extortiug  mjney  by  asking  for  an  injuootion,  and 
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thaa  oompelliog  the  defendant  either  to  buy  at  an 
unreasonable  prioe  or  to  keep  hie  boildings  dowa. 
This  argument,  I  think,  rests  oo  a  fallaoy.  It  is  not 
extortion  to  ask  a  prios  whioti  the  property  lor 
exceptional  reasoni  in  f  aot  commands.  If  a  neigh- 
bouring owner  for  the  improvement  of  his  property 
requires  an  adjacent  property,  he  must  submit  to  p%y 
a  fancy  price  if  he  is  determined  to  acquired  it.  Tee 
ralne  of  the  adjacent  property  is  in  fiict  the  greater 
by  reason  of  that  state  of  things.  Moreover,  when 
the  defendant  bought,  as  he  did  recently,  subject  to 
this  easement  of  light  existing  as  a  hindrance  to  a 
building  scheme,  he  probably  paid  much  less  for  his 
property  than  if  there  had  not  been  such  existiag 
nindrance.  Further,  the  value  of  the  plaintiffs 
property  is  not  merely  the  value  of  the  old  cott«ge, 
but  is  such  sum  as  it  will  fetch  having  regard, 
amongst  other  things,  to  thii  ezisdug  right  to  an 
easement  of  light.  It  is  not,  I  think,  extortion  or 
oppression  that  the  plaintiff  should  decline  to  sell  his 
property  except  for  such  prioe  as,  having  regard  to 
the  exigencies  of  the  neighbouring  property,  it  will  in 
fact  command.  It  is  no  more  oppressive  in  the 
plaintiff  to  say  that  he  wants  the  full  sum  which 
his  property  will  command,  having  regard  to  the 
existing  easement,  than  it  is  in  the  defendant  to 
say  that  he  must  be  allowed  to  build  in  disregard  of 
the  easement.  Assuming,  therefore,  without  deciding, 
that  there  exists  in  the  present  case  (where  the  injury 
ifl  not  committed  but  only  threatened)  jurisdiction  to 
give  damages  in  lieu  of  an  injunction,  I  am  of  opinion 
that  this  is  not  a  case  in  which  that  course  ought  to 
be  taken.  I  think  the  plaintiff  is  entitled  to  an 
injunction,  and  I  therefore  grant  an  injunction  in  the 
usual  form. 

Solicitors,  BowcUffes,  Bawle,  &  Co^^  for  Cooper  iSb 
Ooodger,  Newcaatle-on-Tyne ;  CroMman^  Frichardt 
Grossman,  &  Block,  for  Dees  &  Thompson,  NewcasUe- 
on-Tyne. 


(B^gW^J.)   )  April  23.  27. 

Continbntal  Caqutohoub  and  Gutta  Pbeoha  Co. 
V.  Kleintwort,  Sons,  &  Oo.  (a.) 

Banker  —  Customer  —  Mistake  —  Money    paid    under 
miatake  of  /act. 

The  defendants f  who  were/oreiga  hankers,  were  in  the 
habit  of  making  advances  to  K,,  who  then  purchased 
goods  which  the  defend'ints  held  as  security ;  when  K, 
found  a  purchaser  he  assigned  the  right  to  receive  the 
purchase-money  to  the  defendanUt  who  accordingly 
released  the  goods,  K,  also  carried  on  the  same  system 
with  B.  (&  Co.  Hie  plaintiffs  bought  from  K,  tivo 
parcels,  the  one  released  by  the  defendants  and  the  other 
by  B,  &  Co,  K*  instructed  the  plaintiffs  to  pay 
the  defendants  and  B&  Co  respectivelif  for  the 
goods  so  purchased.  By  mistake  the  plaintiffi  paid  both 
8um$  to  the  defendants,  who  creditei  K,*s  account^ 
notifying  K.  of  their  having  done  so.  The  defendants 
cscting  bond  fide  continued  to  make  cuivances  to  K.  who 
knew  ofihe  mistake,  but  did  not  disclose  it.  and  after- 
wards  became  bankrupt.  The  plaintiffs  sought  to  recover 
from  the  defendants  the  sum  which  should  have  been  paid 
to  Bm  &  Co,  as  money  paid  under  mistake  of  fact. 

Held,  thai  the  defendattB  were  holding  the  money  to 
the  use  of  the  plaintiffs,  and  that  eu  the  defend  mts  were 
not  prejudiced  by  such  payment  the  sum  was  recoverable 
CLS  money  paid  under  mistake  of  fact, 

(a.)  Reported  by  W.  T.  Tqeton,  Esq.,  Barrwter- 
at-Law. 


Action  tried  in  Oommeroial  Court. 

This  was  au  action  brought  to  recover  the  sum  of 
£1,480  15s.  lid.,  money  paid  by  plaintiff i  to  the 
defendants  under  a  mistake  of  fact. 

The  facts  sufficiently  appear  in  the  reserved  judg- 
ment. 

Scrutton,  K,C,,  and  Mackinnon,  for  plaintiffs. 

Hamilton,  K,C,,  and  Chaytor,  for  defendants. 

The  foUof^ng  c%ses  were  cited  :  Thomson  v. 
Clydesdale  Bank  {Limited).  liSdS']  A.  C.  282;  Simson 
V.  Ingham,  2  B.  &  C.  65 ;  Buller  v.  Harrison,  Cowper 
565;  Union  Bank  of  AustrcUia  v.  Murray- Aynsley, 
[1898]  A.  C.  623.  47  W.  E.  Dig.  9  ;  Coleman  v.  Bucks 
and  Oxon  Union  Bank,  45  W.  E.  616.  [1897]  2  Ch. 
243 ;  Kelly  v.  Solari,  9  M.  &  W.  54 ;  Newall  v. 
TonUinson,  L  E  6  C.  P.  405.  19  W.  R  C.  L.  Dig. 
48 ;  Cox  V.  Prentice,  3  M.  &  SeU  344 ;  Marriot  v. 
Hampton,  2  Smith,  L.C.,  Uth  e'3.  421;  Holland  v. 
Russell,  11  W.  R  757,  4  B.  &  S.  14. 

Cur,  adv.  vulL 

April  27.~BiaHAM,  J. :  This  action  is  brought  to 
recover  back  a  sum  of  £1,480  15s.  Ud.  paidb/  the 
pldintiffs  to  the  defendants  under  a  mistake  of  fact. 
The  facts  are  as  follows:  A  firm  of  Eramrisch  &  Co. 
carried  on  business  in  Liverpool  as  importers  of  rubber. 
The  defendants,  who  are  foreign  bankers,  were  in  the 
habit  of  making  advances  to  Kramrisch  on  the  security 
of  the  shipping  documents  of  the  rubber,  and  when 
the  rubber  arrived  in  this  country  the  defend  in ts  con- 
tinued the  advances,  holding  the  rubber  itself  as  their 
security.  When  Eramrisch  &  Co.  sold  any  part  of 
the  goods  it  was  their  practice  to  apply  to  the 
defendants  for  a  orresponding  delivery  order,  which 
the  defendants  gave  them,  thereby  enabling  Eramrisch 
&  Co.  to  f  idfil  their  contract  of  sale  with  their  buyer. 
In  exchange  for  the  delivery  order  Eramrisch  &  Co. 
gave  to  tiie  defendants  a  letter  containing  the  par- 
ticulars of  the  sale,  the  quantity,  the  prioe,  and  the 
name  of  the  buyer,  and  by  the  same  letter  they 
assigned  to  the  defendants  the  right  to  receive  the 
purchase-money;  this  assignment  Eramrisch  &  Co. 
completed  by  a  written  notice  to  the  buyer  notifying 
that  the  mmey  was  to  be  paid  to  the  defendants. 
Thus,  although  when  the  rubber  was  sold  the 
defendants  parted  with  the  goods,  they  got 
in  place  of  the  rubber  the  right  to  receive 
the  price  from  the  buyer.  When  the  buyer  paid 
the  prioe  the  defendants  credited  the  amount  to 
Eramrisch's  account,  and  thus  the  transaction  ended. 
Eramrisch  &  Co.  did  business  in  this  way  not  only 
with  the  defendants  but  also  with  a  firm  of  Wm 
Brandt,  Sons,  &  Co.  The  plaintiffs  were  customers  of 
Eramrisch  &  Co.,  and  frequently  bought  parcels  of 
rubber  from  them,  and  following  the  practice  I  have 
described  they  were  in  the  habit  from  time  to  time  of 
paying  the  price  to  the  defendants  or  tD  Brandt  &  Co, 
as  the  case  might  ba  in  accordance  With  the  directions 
given  to  them  by  Eramrisch  &  Co.  In  December, 
1902,  and  January,  1903,  the  plaintiflEs  had  bought 
frona  Eramrisch  &  Co.  several  p%rcels  of  rubber  which 
had  been  held  by  the  defendants  as  security  for 
advances  made  to  Eramrisch.  The  defendants  had 
parted  with  these  parcels  of  goods,  getting  from 
Eramrisch  &  Co.  au  assignment  of  the  right  to 
receive  the  price,  of  which  assignment  express  notice 
in  writing  had  been  given  to  the  plaintiff 4.  The 
goods  were  delivered  to  the  plaintiffs,  aud  from  time 
to  time  in  the  early  pare  of  January  the  plaiatiffi 
made  remittances  to  the  defendants  on  aooount  of  the 
prioe.  The  totad  prioe  of  the  different  parcels  so 
bought  by  plaintiffs  was  £9,505  17s.  3d.,  and  the  pay* 
ments  mitde  on  account  amounted  to  £8,259  2s.  7d. 
Thus  there  remained  a  bsilanoe  of  £1.246  14s.  81.  to 
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be   paid   by  the  plaiatifia    to   the  defeodants.    It 

appean  that  at  thu  time  the  plaintifEiB  were  also  pur- 

chaaen  from  Eramrisoh  &  Co.  of  three  other  parcels  of 

robber  amonntiag  to  £1,480  los.  I  Id.,  against  which 

advances  had  been  made  to  Kramrisoh   &  Oo.  by 

Brandt  &  Co. ;  and  the  plaintifiFi  were,  by  virtue  of  an 

assignment  made  by  Kramrisoh  in  favour  of  Brandt, 

under  an  oblifl:ation  to  pay  the  price  of  these  parcels 

to  Brandt.    By  a  blunder  on  the  part  of  one  of  the 

plaintiffs'  clerk «  the  fact   was  overlo'>k6d  that  this 

£1,480    15s.    lid.    was   to    go   to    Brandt    &  Co., 

and   the   remittances   for    the  whole  amount   (the 

£1,246  148.  8d.  and  the  £1,480  Ids.  lid.)  were  sent 

by  plaintiffs  to  the  defendants.    Tdus  the  defendants 

received  an  amount  (£1,480  Ids.  lid.)  which  ought 

to  have  been  sent  to  Brandt  &  Co.    On  the  7th  of 

February  Brandt  &  Co.  wrote  to  the  plaintiffs  to  kn  )w 

why  the  money  for  the  three  parcels  of  rubb?r,  the 

£1,480  los.  lid.,  had  not  been  remitted  to  them  in 

accordance  with   the   undertaking   created    by    the 

assignment.      The    plaintiffs   then    discovered   the 

blunder  which  had  been  made  by  their  clerk,  and  on 

i^  10th  of  February  they  wrote  to  the  defendants 

askmg  to  have  the  matter  put  right  by  a  return  of 

the  money.      The  defendants  refused  to  return  the 

money,  alleging  that  in  effect  it  had  been  paid  over  to 

Kramrisch  &  Co.  or  had  been  accounted  for  to  them ; 

and  further,  that  on  the  faith  of  the  representation 

made  by  the  plaintiffs  that  the  money  was  available 

for   Eramrisch    &    Co.  in    defendants'    hands    the 

defendants  had  been  induced  to  give  fresh  credit  to 

Kramrisoh  &  Co.,  and  further  that  whether  the  pluin- 

tiff  had  or  had  not  induced  the  giving  of  fresh  credit 

the  state  of  the  accounts  between  Kramrisoh  &  Co. 

and  the  defendants  had,  in  fact,  been  altered  betwffn 

the  dates  of  the  receipt  of  the  money  and  the  noK&- 

oation  of  the  mistake.    Shordy  after  ilie  potifioation 

of  the  mistake  Kramrisoh  &  Co.  failed ;  and,  theri)- 

upon  Brandt  &  Co.  called  on  the  plaintiffs  to  pay  the 

£1.480  15s.  lid.  in  accordance  with  the  obligation 

created  by  the  assignment,  and  the  plaintifib  did  pay, 

as,  indeed  they  were  bound  to  do.    Thus  the  plaintiffs 

had  paid  the  money  twice  over,  the  first  time  in 

mistake  to  the  defendants,  the  second  time  properly 

to  Brandt  &  Co.,  and  the  question  now  is  whether  they 

can  recover  back  from  the  defendants  the  amount  of  the 

first  payment  or  whether  they  must  be  satisfied  with  a 

? roof  against  the  bankrupt  estate  of  Kramrisoh  &Go, 
t  seems  that  before  the  mistaken  remittance  was  made 
Kramrisoh  &  Co.  had  advised  the  defendants  of  latge 
sales  of  rubber  to  the  plaintiffs  in  addition  to  those 
already  referred  to,  and  had  obtained  corresponding 
deliveries  of  goods  from  the  defendants.  Such  sales 
had  in  fact  been  made,  but  Kramrisoh  &  Co.,  instead 
of  delivering  the  goods  to  the  plddntiffs,  converted 
them  to  their  own  use  so  that  the  plaintiffs  owed 
nothing  in  respect  of  them.  Of  this,  however,  the 
defendants  were  unaware,  so  that  when  they  received 
the  remittance  they  believed  that  it  was  properly  sent 
to  them  against  the  goods  with  which  they  hid 
parted.  By  the  letters  from  th9  plaintiffs  to  the 
defendants  in  which  the  remittances  were  enclosed 
the  defendants  were  requested  to  credit  the  amount 
to  Kramrisoh  &  Co.,  and  in  accordance  with  these 
letters  the  defendants  did  credit  Kramrisoh  &  Co.'s 
account  with  the  remittances,  and  so  advised  the 
plaintiffs  when  they  wrote  ackoowledgiog  the  receipt 
of  the  money.  Not  only  did  the  defendants  deal 
with  the  remittances  in  the  way  they  were  told  to  deal 
with  them,  but  they  also  advised  Kramrisoh  &  Co.  of 
the  reoeipt  of  the  money  and  that  the  amount  had 
been  passed  to  their  credit  Kramrisoh  &  Co. ,  in  answer 
to  thu  unexpected  and  agreeable  piece  of  news,  wrote 
back  to  the  defendants  saying  that  they  noted  the 
fsMt  and  had  made  entries  in  their  own  books  in  con- 


formity therewith.  Of  coarse  Kramrisoh  &  Co.  knew 
well  that  the  plaintiffs  ought  not  to  have  paid  the 
money  to  the  defend«nts,  and  that  they  (Kramrisoh 
&  Co )  had  no  right  to  the  credit  of  which  the 
defendants  had  S8nt  advice;  but  they  kept  their 
mouths  shut.  It  is  necessary  to  state  one  other 
fact.  Bet«reen  the  receipt  of  the  money  and  the 
notification  of  the  mistake  the  state  of  the  accounts 
between  Kramrisch  &  Co.  and  the  defendants  under- 
went considerable  changei*  the  general  effect  of  which 
was  to  reduce  very  considerably  the  large  amount 
owing  by  Kramrisoh  &  Co.  No  doubt  in  the  course 
of  these  chansres  some  payments  were  made  by  the 
defendants  to  Kramrisch  &  Co.,  or  on  their  aooount ; 
but  they  were  far  less  in  amount  than  the  payments 
in,  and  they  were  either  made  against  aoiple  security 
or  were  of  insignifioant  amounts.  Moreover,  not  one 
of  the  payments  to  Kramrisch  &  Co.  was  in  any  way 
induced  by  the  receipt  of  the  money  from  the 
plaintiffs.  This  the  defendants  themselves  admit, 
and  I  am  myself  quite  satisfied  as  a  matter  of  fact 
that  it  was  so.  Tne  receipt  of  the  money  in  no  way 
caused  the  defendants  to  make  any  payment  or  to 
grant  any  indulgence  to  Kramrisch  &  Go.  or  to 
favour  them  in  any  way.  Taeic  business  with 
Kramrisch  &  Co.  would  have  gone  on  preoisel^ 
as  it  did,  even  if  the  money  had  not  been  reoeived, 
for  the  open  account  was,  at  the  time  of  the 
payment,  so  large  and  the  subsequent  dealings 
were  so  small  and  of  such  little  importance  that  the 
mistaken  payment  could  not  have  infiuenoed,  as 
indeed  it  did  not  iofiuence,  the  defendants  in  anyway. 
The  defendants  are  still  large  creditors  of  Kramrisch 
&Co.   . 

Then,  can  the  plaintiffs  recover  back  the  money 
from  the  defendants  ?  I  think  they  can.  Certainly, 
before  the  defendants  had  advised  Kramrisch  & 
Co.  tiiat  the  money  had  been  credited  to  their 
account,  it  was  money  in  the  defendants'  hands  to  the 
plaintiffs'  use.  The  mere  entering  of  the  money  to 
the  credit  of  Kramrisch  &  Co.  by  the  defendante  in 
their  own  books  gave  no  title  either  to  the  defendants 
or  to  Kramrisch  &  Co.  Such  entry  bound  no  one. 
If  the  mistake  had  been  discovered  and  notified  before 
the  defendants'  derk  had  made  the  entry  in  the 
defendants'  books,  the  plaintiffs  could  clearly  have 
insisted  on  a  return  of  the  money.  It  would  not 
have  been  competent  to  the  defendants  to  say  that, 
having  received  the  money  with  instructions  to  credit 
it  to  Kramrisch  &  Co.,  they  were  either  bound  as 
regarded  Kramrisch  &  Co.,  or  entitled  as  regarded 
themselves  so  to  deal  with  it.  The  notification  of  the 
mistake  and  the  CDuntermand  of  the  instructions  would 
have  entitied  the  plaintiffs  to  a  return  of  the  money. 
The  mere  entry  by  a  derk  in  the  books  can  make  no 
difference ;  such  an  act  can  neither  give  any  right  to 
the  defendants,  nor  until  communicated  can  it  gi?e 
any  right  to  Kramrisch  &  Co.  Then,  did  the  com- 
munication to  Kramrisch  &  Co.  of  the  fact  of  the 
entry  alter  this  state  of  affairs ;  did  it  vest  any  right 
in  that  firm  to  the  money  P  If  it  did,  then  the  money 
ceased  to  be  money  in  tiie  hands  of  the  defendants  to 
the  use  of  the  plaintiffs,  and  it  became  money  in 
the  hands  of  the  defendants  to  the  use  of  Kramrisch  & 
Co.  which  the  defendants  were  entitled  to  appropriate 
toward  payment  of  Kramrisoh  &  Co.'s  indebtedness  to 
them.  And  in  that  case  it  is  to  Kramrisch  &  Co.  thsht 
the  plaintiffs  must  look  for  its  return.  At  this  point 
the  difficulty,  if  there  be  any,  arises.  It  is  said,  on 
behalf  of  the  defendants,  that  what  happened  was  in 
fact  equivalent  to  a  payment  of  the  money  by  the 
defendants  to  Kramrtsdi  &  Co.,  and  a  repayment  of 
the  money  by  Kramrisch  &  Co.  to  the  defendants. 
And  so  perhaps  it  might  have  been  had  Kramrisch  & 
^  Co.  thought  or  supposed  that  the  money  was  really 
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intended  for  them.  Krainrisoh  &  Co.,  however,  koew 
quite  well  that  they  were  not  entitled  to  the  money ; 
they  Imew  ti^at  the  money  ought  to  have  goae  to 
Brandt  &  Oo.  How,  then,  ooald  Eramrisoh  &  Oo.  say 
that  the  mooey  was  in  defendants*  hands  to  their 
(Kramrisch  &  Oo.'b)  nse.  They  knew  it  was  not; 
and  if  they  had  asked  the  defendants  to  pay  it  over 
they  would  have  been  oommittiog  a  fraud.  Kramnsoh 
ft  Oo.'s  duty  when  they  were  aivised  of  the 
payment  was  to  tell  the  defendants  that  there  hid 
been  a  mistake  and  that  th^  plaintiffs  had  paid  mooey 
into  the  defendants'  hands  which  they  ought  not  to 
have  paid.  Instead  of  doing  this  they  said  nothing. 
But  are  the  plaintiffs  to  stSer  on  tUs  aooDunt  ?  £ 
thick  not.  In  my  opinion  this  money  was  paid  ioto 
the  defendants'  hands  in  suoh  drcuinstanoes  of  mis- 
take as  to  make  it  money  paid  by  the  plaintiffi  to 
their  own  use,  and  it  has  never  ceased  to  have  that 
obaracter.  The  defendants  must  therefore  pay  it 
back.  I  have  already  said  that  the  defeadants  were 
not  in  any  *way  induoed  to  alter  their  position  by 
reason  of  the  mistaken  payment ;  and  the  mere  fact 
that  the  accounts  did  change  in  the  ordinary  course 
of  bnaioess  before  the  mistake  was  discovered  is,  in 
my  opinion,  immaterial.  The  plaintiffs  are  therefore 
not  estopped  from  settiug  up  the  truth— namely,  that 
the  money  is  theirs.  It  would  probably  have  been 
otherwise  if  the  mistake  had  led  the  defendants  to 
alter  tiieir  position  with  reg«rd  to  Eramrisch  &  Oo.  to 
their  own  disadvantage.  The  plaintiffs  contended 
that  tiie  payment  was  made  not  to  the  credit  of 
Kramrisch  &  Go.  at  all,  but  in  discharge  of  an  original 
liability  of  theirs  to  the  defendants,  arising  out  ot  a 
supposed  bat  non-existent  assignment  I  doubt 
whether,  having  regard  to  the  fact  that  iu  the  letter 
containing  the  reauttanoe  it  was  described  by  the 
plaintiffs  as  sent  for  Kramrisch  &  Oo.'s  account, 
this  contention  is  sound;  but  in  the  view  I  take 
of  the  case  it  is  not  necessary  for  me  to  deal  with  it. 

Judgment  for  plaintiffs, 

SoUdtors  for  the  plaintiffs,  Stephenson,  Harwood,  & 
Co. 

Solicitors  for  the  defendants,  HollaTns,  Sons,  Coward, 
dc  Eawksley. 


K.  B.  Div.  ) 

(Lord  Alverston*-,  L.C.J..  and  [  April  1,  8. 

Wills  and  Chanuell,  JJ.)      } 

Fielding  v,  Tubneb.  (a.) 

Gaming — Using  shop  for  unlaw ful  game —Automatic 
machine —  Urdaio/al  gaming — Oaming  Act,  1845  (8  (fe 
9  Vict,  c,  109).  s.  2— earning  House  Act,  1854  (17 
cfe  18  Vict  c.  38).  s.  4. 

The  appellant  kept  in  his  shop  an  automatic  machine 
which  was  worktd  by  putting  a  penny  in  the  slot  and  then 
pulling  down  and  a/terwirds  rele^Ming  a  spring,  whereby 
the  penny  was  set  in  motion  and  might  faU  into  one  of 
seven  compartments ;  if  it  Jell  into  the  centre  compart- 
ment a  ticket  was  automatically  delivered  entitling  the 
recipient  to  two  penny  worth  of  goods  sold  in  the  shop,  if 
a  fell  into  two  other  compartments  the  penny  was  auto- 
tnatically  returned,  but  if  it  fell  into  any  of  the  other 
four  compartmeTits  it  %oas  retained. 

Held,  that  the  user  of  such  maMne  was  an  unlawful 
game  within  the  meaning  of  the  Gaming  Act.  1845, 
s.  2,  and  the  Gaming  House  Act,  1854,  and  that  the 
appellant  had  been  rigJUly  convicted  under  section  4  of 
the  latter  Act  of  having  opened,  kept,  and  used  his  shop 
for  the  purpose  of  unlawful  gaming. 


(a.)  Beported  by  Al^n  Hogo    Ejq.    Barrister-at- 
Law. 


Special  case  stated  by  justices. 

The  case  stated  set  out  the  followiag  facts : 

The  appellant  Fielding,  who  keeps  a  shop  whereiu 
he  sells  sweetmeats,  herbs,  and  herb  beer,  had  on  his 
shop  counter  an  automatic  machine  working  on  the 
penny-in-the-slot  system.  A  person  desiring  to  work 
the  machine  puts  a  penny  in  the  slot  and  then  pulls 
down  a  spring  by  means  of  a  knob,  and  then  lets  the 
knob  go  suddenly  and  the  spring  flies  up  and  the 
penny  is  thus  sent  on  its  journey  ana  may  go  into  one 
of  seven  compartments.  If  it  ^oes  ioto  either  of 
two  compartments  the  penny  is  returned  to  the 
sender.  If  it  goes  into  one  of  four  compartments 
the  penny  is  retained  in  the  machine,  and  the  sender 
gets  nothing  for  it  If  the  penny  goes  into  the  centre 
compartment  (the  bull's-eye,  as  it  is  called  1  the  sender 
receives  from  the  madiine  a  ticket  entitliog  him  to 
receive  from  the  appellant  two  pennyworth  of  sweets, 
or  it  may  be  cigars  or  cigarettes.  It  was  proved  by 
the  evidence  ihat  numbars  of  boys  visited  the  shop 
and  put  pennif's  into  the  slot,  some  of  whom  won  and 
some  of  whom  lost,  but  it  was  admit  ed  by  some  of 
the  boys  that  there  was  sUll  in  working  the  machine, 
and  that  a  person  who  was  accustomed  to  it  might 
win  as  frequently  as  he  lost. 

Three  informations  were  then  laid  against  the  appel- 
lant under  section  4  of  the  Qaoiiog  House  Aot,  1894. 
That  section  is  as  follows :  "  Any  person  being  the 
owner  or  occupier  or  having  the  use  of  any  house, 
room,  or  f^ace,  who  shall  open,  keep,  or  use  the  same  for 
the  ^urpoie  of  unlawful  gaming  being  carried  on 
therein,  and  any  person  who  being  the  owner  or 
occupier  of  any  house  or  room  shall  knowingly  and 
wilfully  permit  the  same  to  be  opened,  kept,  or  used 
by  any  other  person  for  the  purpose  aforesaid,  and 
any  person  having  the  care  and  management  of  any 
h^use,  room,  or  place  opeaed,  kept,  or  used  for  the 
purpose  aforesaid  •  .  •  may  on  summary  con- 
viction thereof  before  any  two  justices  of  the  peace 
be  adjudged  by  such  jaiiioes  to  forfeit  and  pay  such 
penalty  not  exceeding  fi^e  hundred  pounds  as  to  such 
justices  shall  seem  fit.    .    •    ." 

The  informations  were  heard  before  the  Oldham 
justices,  who  convicted  the  appellant  and  fined  him 
ten  shillings,  but  stated  this  case. 

Llewelyn  Davies,  for  the  appellant,  contended  that 
he  coula  not  be  convicted  unless  something  more 
tiian  mere  gaming  was  proved.  It  must  also  be 
proved  that  it  was  unlawful  gaming,  and  that  the 
shop  was  opened  for  the  purpose  of  gaming.  The 
use  of  the  machine  was  not  gaming,  as  it  was  not 
a  mere  game  of  chance,  and  skill  entered  into  the 
competition.  It  was  certainly  not  nnlawf  ol  gaming, 
and  the  house  could  not  be  said  to  be  nsM  as  a 
gaming-house  within  the  meamns:  of  the  Act. 

He  referred  to  Rex  v.  Rogier,  2  Dow.  &  By.  431 ; 
Jenks  V.  Turpin,  13  Q.  B.  D.  505,  32  W.  E.  Dig.  84, 
a  id  the  numerous  statutes  cited  in  that  case. 

R,  B.  D.  Adand,  for  the  respondent,  contended  that 
it  was  clearly  a  game  of  mere  chance,  and  that  the 
shop  was  kept  open  for  the  purpose  of  gaming.  The 
gaming  was  rendered  unlawful  by  taking  people 
from  their  proper  avocations. 

Cur.  adv.  vult. 

April  8.— Lord  Alvebstonb,  L.O.J.,  read  the  judg- 
ment of  the  court,  in  the  course  of  which,  af t-r  refer- 
ring to  the  facts,  he  said :  It  has  been  argued  that  this, 
if  a  game  at  all,  was  a  game  of  skill,  but  this  oont«iL- 
tion  cannot  be  maintained.  In  the  proper  sense  of  the 
word,  skill  has  no  effect  upon  the  act  done  by  the 
person  who  puts  the  penny  into  the  slot.  No  doubt 
practice  may  enable  a  person  to  acqoire  knowledge  as 
to    str'ngth  ol   the   sprtnsr,  but  on  the  first  and 
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probably  on  many  aaooessive  oocasions  it  must 
be  a  question  of  chance  into  which  oompart- 
ment  the  penny  would  fall.  It  is  then  suggested 
that  there  is  no  unlawful  gaming,  because  no  person 
competed  with  the  person  who  put  the  peany  in  the 
slot ;  but  this  involves  a  fallacy,  for  the  owner  of  the 
machine  may  be  said  to  back  his  chance  of  the  money 
falling:  into  one  of  the  four  compartments  in  which  it 
would  be  retained  without  return.  The  owner  of  the 
maohiae  backed  his  chance  against  the  person  who 
used  it.  It  is  also  contended  that  keeping  such  a 
machine  in  a  shop  is  not  keeping  or  using  a  room  for 
the  purpose  of  unlawful  gaming ;  bat  if  the  operation 
was  unlawful  the  appellant  was  rightly  convicted  of 
keeping  the  room  for  the  purpose. 

The  only  substantial  question  is  whether  the  opera- 
tion was  unlawful  within  the  Gaming  House  Act, 
1854.  That  Act  in  its  preamble  refers  to  the 
Qamiog  Act,  1845  (8  &  9  Yict.  o.  109).  and  sec- 
tion 2  of  the  latter  Act,  in  our  opinion,  indicates 
that  a  game  in  which  the  chances  are  not  alike 
favourable  to  all  the  players,  including  the  person  by 
whom  the  eame  was  managed,  or  against  whom  the 
players  staked,  w«s  an  unlawful  game.  The  operation 
of  this  machine,  in  our  opinion,  falls  within  that 
defiaitioD,  and  that  being  so,  the  operation  was  one 
of  unlawful  gaming,  and  the  appellant  knowingly 
occupied  the  shop  and  permitted  it  to  be  used  for  that 
purpose. 

Solicitors,  Keith  &  HumphHw  ;  G Hester ,  Broome,  d; 
Grifflthea,  for  H.  Booth  &  Sons,  Oldham. 


K.  B.  Div.   I 
(Wright,  J.)  / 


March  26. 


KcBXLkKD  V.  Peatfebld  Am)  Akothbb.  (a.) 
Limitations,    Statute    of — Mortgage    of    reversionary 
interest   in   really — Action    on   covenant — Remedy — 
Period  of  limitation— Real  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  67),  s.  8. 

The  limitation  of  twelve  years  imposed  by  section  8  of 
tJie  Reed  Property  Limitation  Act,  1874,  to  actions  and 
suits  for  the  recovery  of  money  charged  on  land  applies 
to  an  action  by  a  mortgagee  against  mortgagors  on  a 
joint  and  several  covenant  to  repay  in  a  mortgage  of  a 
reversionary  estate  in  realty,  notwithstanding  the  fact 
tJuU  t?^  estate  is  still  reversionary  at  tlie  time  when  the 
action  is  brought 

Oase  tried  before  Wright,  J.,  without  a  jury. 

The  action  was  brought  to  recover  the  amount  of 
principal  and  interest  due  under  a  joint  and  several 
covenant  in  a  mortgage  deed.  The  facts  were  as 
follows :  Mrs.  Lees,  by  her  will  dated  the  18th  of 
January,  1864,  devised  her  real  estate  to  trustees  in 
trust  for  her  sister,  Ann  L.  Peatfield,  for  life,  and 
after  her  death  in  trust  to  sell  and  divide  the  proceeds 
between  the  testatrix's  nephews  and  niec<)s  then 
living.  The  defendants  were  two  of  such  nephews. 
Mrs.  Lees  died  in  Augast,  1864. 

In  May,  1881,  the  nephews  and  nieces,  including 
the  defendants,  beiog  entitled  to  the  property  subject 
to  the  life  interest  of  Ann  L.  Peatfield,  joined  in  a 
mortgage  of  their  reversionary  interest  under  the 
will  to  the  plaintiff  to  secure  the  re^yment  of  a  sum 
of  money  advanced  to  them  by  him  together  with 
interest. 

The  mortgage  deed  contained  the  usual  joint  and 
several  covenant  by  the  mortgagors  to  repay  the  loan 
with  interest. 

(a.)  Beported  by  E.  G.  Stillwsll,  Esq.,  Barrister- 
at-Law. 


Interest  was  paid  up  to,  but  not  subsequent  to,  the 
18th  of  October,  1882. 

On  the  7th  of  October,  1902,  the  plaintiff  com- 
menced an  action  to  recover  the  amount  of  principal 
and  interest  due  under  the  covenant.  At  this  time 
the  tenant  for  life  was  still  living.  The  defendants 
in  their  defence  pleaded  that  the  claim  was  barred  by 
the  Statute  of  Limitations. 

Oermaine,  K.C,  {G,  A,  Scott  with  him),  for  the 
plaintiff.— In  tiie  first  place  the  reversionary  interest 
of  the  defendants  is  personalty,  as  the  will  directed 
the  real  estate  to  ba  sold,  and  therefore  the  mortgage 
is  a  morf  g'ige  of  perioualty  and  consequently  d  )es 
come  within  section  8  of  the  Real  Property  limita- 
tion Act,  1874,  which  limits  the  right  of  action  to 
twelve  years,  but  comes  within  section  3  of  the  Oivil 
Procddure  Act,  1833  (3  &  4  Will.  4,  o.  42),  which 
limits  the  right  to  twenty  years :  In  re  Raw,  Morris  v. 
Griffiths,  32  W.  E.  986,  26  Oh.  D.  601.  In  the  next 
place,  even  if  the  mortgage  be  a  mortgage  of  realty, 
still  tiie  Act  of  1874  would  not  apply.  Tee  property 
mortgaged  was  property  in  a  revdrsion,  and  until  the 
property  comes  into  possession  the  mortgagee  can 
hava  no  right  against  the  Ian 'I,  therefore  section  8  of 
the  Act  of  1874  does  not  apply  to  the  covenant  now 
sued  upoD.  The  period  of  limitation  in  this  case  is 
t«7enty  years  as  in  the  case  of  an  ordinary  specialty 
debt. 

Stanger,  K.C.  (F.  0.  Robinson  with  him),  for  the 
defeodants. — The  claim  is  barred  by  the  Statute  of 
Limitations.  The  action  is  brought  to  recover  a  sum 
of  money  which  was  '<  charged  upon  or  payable  out  of 
any  land  within  the  meaning  of  section  8  of  the  Beal 
Property  Limitation  Act,  1874.  That  section  applies 
to  an  action  on  a  covenant  in  a  mortgage  as  well  as 
to  the  remedv  on  the  security  itself:  Bowyer  v. 
Woodman,  L.  B.  3  Eq.  313,  15  W.  E.  Dig.  Cfh.  91  ; 
SuUm  V.  Sutton,  31  W.  E.  369,  22  Gh.  D.  511.  The 
period  for  limitation  is  therefore  twelvd  years  and 
not  twenty  years,  and  consequentiy  the  plaintiff's 
claim  in  this  action  is  barred. 

Wbiqht,  J. — This  is  an  action  against  mortgagors 
on  their  covenant  to  repay  principal  and  interest 
thereoD,  and  it  is  said  that  the  period  of  lioiitation 
within  which  this  action  can  be  brought  is  twenty  years, 
and  not  twelve  years.  It  was  contended  on  behalf  of 
the  plaintiff  that  section  8  of  the  Beal  Property 
Limitation  Act,  1874,  does  not  apply  because  th  8 
mortgage  is  not  a  mortgage  of  land,  but  a  mortgage 
of  personalty.  I  feel  no  doubt,  however,  that  it  is  a 
mortgage  of  an  interest  in  land.  That  being  so,  why 
does  not  section  8  of  the  Beal  Property  Limitation 
Act,  1874,  apply?  That  section  provides  that ''no 
action  or  suit  or  other  proceeding  shall  be  brought  to 
recover  any  sum  of  money  secured  by  any  mortgage, 
judgment,  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  any  land  or  rent  •  .  .  but  within 
twelve  years  next  after  a  present  right  to  receive  the 
same  shall  have  accrued  .  .  .  nnlessio  the  mean- 
time some  part  of  the  principal  money,  or  some 
interest  tbereon,  shall  have  been  paid,  or  soma 
acknowledgment  of  the  right  thereto  shall  have  been 
given.  .  .  ."  It  was  decided  in  Sutton  v.  SuUon — 
the  principle  of  which  case  was  adopted  in  In  re 
Frisby,  Allison  v,  Frisby,  38  W.  B.  65,  43  Oh.  D.  106 
— that  the  limitation  of  twelve  years  imposed  by 
section  8  of  the  Beal  Property  Limitation  Act,  1874. 
to  actions  and  suits  for  the  recovery  of  money  charged 
on  land  applies  to  the  personal  remeiy  on  the 
covenant  in  a  mortgage  deed  as  well  as  to  the  remedy 
against  the  land.  I  do  not  feel  that  it  Is  open  for 
me  to  read  into  section  8  the  words  of  restriotion  or 
exception  suggested  by  counsel  on   behalf   of  the 
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OoTJBT  OP  Appeal. 


SiMPSoiT  V,  Teignmouth  and  Shaldon  Beidgb  Go. 


COXTBT  OF  ApPBAL. 


plaiQtifil  The  langaage  of  the  seotion  is  wide  enough 
to  inolude  an  aotion  on  a  coTenant  saoh  as  this,  and 
there  is  therefore  no  reason  to  oat  it  do«m  merely 
because  the  mortgage  is  a  mortgage  of  a  reversiooary 
interest.  There  has  been  no  payment  of  interest 
within  twelve  ^ears  of  the  oommeocement  of  this 
aotion,  and  the  olaim  is  therefore  barred. 

Jtidgment/or  defendants. 

Solicitors  for  plaintiff,  Taylor,  SUleman,  &  Under- 
wod,  for  J.  W.  &  G.  E.  KirTdand^  Nottingham. 

Solicitors  for  defendants,  Richard  F,  &  G,  L,  Smith, 
for  Bescohy  &  Williamson,  East  Betford. 


(Sourt  of  a^peaL 


From  K.  B.  Div.  \  ^^^  „,  -q^-  , 

(Earl  of  Halsbnry,  L.C.,  Lord  Alver-  (  ^jL^-i^ionJ' 
stone,  L.O.J.,  and  Sir  F.  Jeune,  P.)    ( ''"i.  k*  a      ' 
And  K.  B.  D.  (Wright,  J.)  ;       ^®^-  ^' 

Simpson  v.   Tbionkouth    and   Shaldon    Bridge 
Co.  (a.) 

Tolls — Bicycle — Carriage  hung  on  syrings—o  Geo,  4, 
c.  cxiv,  a.  78. 

By  a  private  Act  of  Parliament  passed  in  the  reign  of 
George  IV.  the  defendants  were  empowered  to  levy  tolls 
(inter  alia)  for  every  coach,  chariot,  hearse,  chaise, 
herlin,  landau  and  phaeton,  gig,  whiskey  car,  chair,  or 
cohurg,  and  for  every  other  carriage  hung  on  springs,  the 
sum  of  sixpence  for  each  wheel,  and  for  each  horse  or 
other  beast  of  draught  drawing  the  same  the  sum  of 
twopence. 

Held,  hy  Wright,  J.,  tJicU  a  hicyde  which  had  a 
saddle  hung  on  springs  was  a  carriage  hung  on  springs 
within  the  meaning  of  the  section,  but  that  the  sedion 
only  referred  to  carriages  drawn  by  horses  or  other 
beasts  of  draught,  and  that  therefore  a  bicycle  ridden 
over  the  bridge  was  not  chargeable  within  the  section. 

Heldf  by  the  Court  of  Appeal  that  a  bicycle  did  not 
come  within  the  dass  of  carriage  in  respect  of  which 
the  Act  gave  power  to  levy  a  toll, 

Cannan  v.  Bari  of  Abingdon,  48  W.  B,  470,  [1900] 
2  Q,  B,  66,  commented  on. 

Trial  before  Wright,  J.,  without  a  jury. 
The  special  case,  stated  by  consent  and  by  order  of 
Master  Archibald,  set  out  the  following  facts : 

1.  In  pursuance  of  an  Act  pasied  in  the  5th  year  of 
the  reig^  of  George  IV.  entitled  "  An  Act  for  building 
a  bridge  over  the  Biver  Teign  at  Teignmouth,  in  the 
oounty  of  Devon,  and  for  making  approaches  to  the 
same,  *  the  defendants  erected  the  .bridge  now  known 
as  the  Teignmouth  and  Shaldon  Bridge  and  con- 
structed an  approach  thereto  at  each  end  of  the 
bridge. 

2.  By  section  78  of  the  said  Act  it  is  enacted  among 
other  things :  **  That  the  said  company  shall  and  may 
.  .  .  cause  to  be  erected  and  set  up  a  turnpike  gate  or 

Sktes  or  toll  gate  or  gatas  upon  the  said  bridge,  and 
e  .  .  .  tolls  following  shall  be  demanded  .  •  • 
before  any  foot  passenger,  or  any  horse,  mule,  ass,  or 
other  beast,  or  any  coach,  wagon,  cart,  or  other 
carriage  shall  pass  or  return  over  the  said  bridge  or 
through  the  Fame— that  is  to  say,  for  every  person  on 
foot,  with  a  wheelbarrow  or  such-like  carriage,  the 
sum  of  Id.  .  .  •  For  every  coach,  chariot,  hearse, 
obair,  or  oobarg,  and  for  every  other  carriage  hung 

(a.)  BexK>rted  by  Alan  Hogg,  Esq.,  Barrister-at- 
Law. 


on  springs,  the  sum  of  6d.  for  each  wheel,  and  for 
each  horse  or  other  beast  of  draught  drawing  the 
same  the  sum  of  2d.  For  every  wagon,  timber 
carriage,  wain,  dray,  truck,  cart,  or  other  such-like 
carriage  with  or  without  springs  the  sum  of  6d.,  and 
for  each  horse  or  beast  of  draught  drawing  the  same 
the  sum  of  2d." 

3.  The  plaintiff  is  a  member  of  the  CyoUst  Tour- 
ing Club,  and  the  defendants  are  the  owners  of  the 
bridge,  and  entitled  to  take  the  tolls. 

4.  On  the  17th  of  December,  1900,  the  plaintiff 
was  desirous  of  passiog  over  the  bridge,  riding  a 
bicycle,  and  tendered  to  the  defendants*  servant,  the 
keeper  of  the  toll-gate,  the  sum  of  Id.  The  keeper 
refused  to  allow  the  plaintiff  to  pass  over  the  bri<^;e 
without  payment  of  2d.  as  a  toU,  and  the  plaintiff 
paid  such  a  sum  to  the  keeper,  the  extra  sum  of  Id. 
being  paid  under  duress  and  under  protest,  in  order 
to  obtain  passage  over  the  said  bridge. 

5.  The  plaintiff  contends  that  the  said  Act  did  not 
authorize  the  defendants  to  charge  him  with  a  greater 
toll  than  Id.  when  riding  on  a  bicycle  across  the 
bridge. 

6.  The  question  for  the  opinion  of  the  oourt  is, 
what  toll  are  the  defendants  entitled  to  charge  the 
plaintiff  with  when  passing  over  the  bridge  riding  on 
a  bicycle  P 

Macmorran,  K,G,  {Chester  Jones  with  him),  for  tht 
plaintiff. 

FooU,  K.C,  {A,  B.  Shaw  with  him),  for  the 
defendants. 

Wbight,  J. — ^I  do  not  think  that  the  case  of 
Plymouth,  Stonehouse,  and  Devonport  Tramufays  Co,  v. 
General  Tolls  Co,,  75  L.  T.  Rep.  467,  45  W.  E. 
Dig.  161,  helps  me  very  much  in  this  esse.  The 
courts  there  held  that  a  tramcar  drawn  by  horses 
was  a  ooach  drawn  by  horses.  That  was  not  a 
very  subtle  adaptation  of  the  language  used  in  the 
days  when  the  old  Act  was  passed  to  the  present 
circumstances.  Nor  do  I  think  that  Cannan  v.  Earl 
of  Abingdon,  48  W.  E.  470,  [1900]  2  Q.  B.  66, 
helps  me  very  much,  for  there  the  words  cover 
*'all  other  carriages  whatsoever."  The  case  of 
Williams  v.  Ellis,  28  W.  R.  416,  5  Q.  B.  D.  175, 
is  perhaps  most  in  point,  though  perhaps  not 
easy  to  reconcile  with  Cannan  v.  Earl  of  Abingdon, 
But  after  all  it  is  necessary  to  consider  the  language 
of  the  particular  Act  to  see  whether,  consistently 
with  common  sense  and  without  violation  of 
grammar,  a  bicycle  can  be  said  to  be  within  the 
language  of  the  Act,  construed  in  its  general  sense. 
The  Act,  a  local  Act  of  5  Qeo.  4,  no  doubt  uses 
in  some  of  its  sections  very  general  words,  and  if  I 
were  not  limited  by  the  particular  section  which 
imposes  tolls  there  would  be  a  great  deal  to  be 
said  for  the  argument  that*  no  limitation  was  to  be 
put  on  the  word  oarriage,  and  that  everything  which 
for  any  ordinary  purpose  could  be  treated  as  a  oarriage, 
would  be  within  the  Act*.  But  the  language  of  we 
section  which  imposes  the  toll  is  different.  It  enaots 
<*  for  every  person  on  foot  and  if  with  a  wheelbarrow 
or  such-like  carriage  the  sum  of  Id."  ;  that  seems  to 
be  admitted  to  mean  on  foot  whether  with  or  without 
a  wheelbarrow  or  suoh-like  carriage.  Then  after 
dealing  with  animals  not  drawing,  it  goes  on  to  say : 
[His  lordship  here  read  the  passage,  and  proceeded :] 
Ti)at  last  part  does  not  apply  at  all;  and  I  must 
bring  the  bicycle,  if  at  all,  within  the  words,  *'  For 
every  other  carriage  bung  on  springs  the  sum  of  6d. 
for  each  wheel."  If  I  have  to  determine  the  oase  on 
the  consideration  of  whether  a  bicycle  oomes  within 
the  words  "  carriage  hung  on  springs  "  I  must  have 
further  facts  as  to  whether  this  particular  bicycle  or 
bioydes   generally  could  be  properly  described  as 
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**  oarriages  hang  on  spring!."  I  think  I  miut  deoide 
the  case  without  referpnoe  to  that  for  the  present, 
leaving  it  open  in  case  it  should  beoome  necessary  to 
be  argued  in  the  future. 

It  seems  to  me  that  I  cannot,  without  doing  violence 
to  the  meaning  of  the  section,  consider  that  the  para- 
graph which  is  in.  question  here  is  concerned  with  any 
other  carriage  except  those  that  are  drawn  by 
horses  or  other  beasts  of  draught.  There  must  be 
some  limits  to  the  adaptation  of  the  language  of  the 
old  Acts  of  Parliament  to  modem  droumstances.  It 
is  impossible  that  they  can  be  stretched  so  as  to  meet 
everything  that  can  be  invented  in  modem  days. 
The  remedy  is  amending  legislation.  It  seems  plcdn 
to  me  that  when  read  in  any  ordinary  reasonable 
sense  the  last  two  paragraphs  of  this  section  deal 
solely  with  carriages  or  vehicles  drawn  by  horses  or 
oth«'r  bpast  of  draught.  I  do  not  think  I  can  construe 
it  otherwise,  without  doing  violence  to  the  ordinary 
rules  of  construction,  and  that  is  the  conclusion  to 
which  I  come.  I  am  not  asked  to  say  whether  a 
bioydist  riding  his  bicycle  is  a  person  on  foot.  That 
does  not  arise  in  this  case.  Nor  does  it  arise  whether 
he  is  a  person  on  foot  with  a  wheelbarrow  or  such -like 
carriage.  There  would  be  a  good  deal  to  say  on  bath 
sides  on  either  of  these  questions,  and  I  had  better 
say  nothing  to  prejudice  the  judgment  of  those  who 
have  to  decide  them.  At  present  it  is  enough  for  me 
to  say  that  the  2d.  toll  is  not  justified. 

His  lordship  on  the  16ih  of  January,  1902,  heard 
further  evidence  as  to  whether  the  bicyde  in  question 
was  a  carriage  hung  on  springs,  and  came  to  the 
conclusion  that  it  was,  but  that  as  it  was  not  intended 
for  animal  draught  it  was  not  within  the  section. 

The  defendants  appealed,  and  the  plaintiff  also 
appealed  against  the  latter  part  of  lus  lordship's 
decision. 

DuJcet  K,0,t  and  A,  B.  Shawy  for  the  appellants. — 
The  point  Is,  is  a  bicycle  fairly  within  the  meaning  of 
the  Act  P  The  object  of  the  Act  was  to  give  to  the 
company  which  constmoted  the  bridge  a  tax  on  every- 
thing that  could  fairly  be  called  a  carriage.  Cannan 
V.  Earl  of  Abingdon  deddes  that  a  bicycle  is  a 
carriage  hung  on  springs.  WtUiarM  v.  Ml%$  was 
wrongly  dedded.  There  is  a  real  likeness  in  a  bioyde 
to  a  carriage  with  regard  to  its  formation. 

They  also  cited  Taylor  v.  Goodwin,  27  W.  E.  489,  4 
Q.  B.  B.  228,  and  Plymouth,  8tonehouBe,  and  Devonport 
Tramways  Oo.  v.  General  Tolls  Co, 

Chester  Jones  {Macmorran,  K,C„  with  him),  for  the 
respondent. — A  bioyde  was  expressly  declared  to  be 
a  carriage  for  the  purposes  of  the  Local  Qovernment 
Act,  1888,  by  section  85  of  that  Act.  A  bicyde  does 
not  carry  a  man;  he  propels  it  himself.  [He  was 
stopped  by  the  court.] 

Earl  of  Halsbury,  L.C.— I  do  not  see  my  way  to 
difft-r  from  my  learned  brother  Wright  on  this 
question.  It  appears  to  me  that  we  have  the  dedsion 
of  Lush  and  Bowen,  L.JJ.,  in  Williams  v.  Ellis  on 
words  which,  for  this  purpose,  I  cannot  distinguish 
from  the  words  with  which  we  have  to  deal,  and 
certainly  I  feel  great  difficulty  in  saying  that  I 
entertain  any  different  view  from  that  which  they 
have  expressed.  The  trath  is,  that  when  you 
are  dealing  with  a  question  of  this  sort  and 
endeavouring  to  find' out  whether  a  thing  is  taxable 
or  not  under  these  Acts,  or  under  this  particular 
Act  perhaps  I  ought  to  say,  the  first  thing  to  do 
is  to  find  out  whether  there  is  anything  which 
corresponds  in  the  ordinary  and  natmral  course  of 
meaning  to  the  language  which  the  Leffislature  at  the 
particular  time  used  in  making  the  things  mentioned 
the  subject  of  taxation.     I  do  not  think  it  is  a  question 


merely  of  words,  whether  the  thing  was  called  a 
coach  or  not  if  it  was  intended  to  f nltil  the  funotians 
of  a  carriage  aooording  to  th*«  description  given  in  the 
original  Act.  I  quite  agree  that  the  mere  fact  that  it 
was  called  by  a  different  name  would  not  matter, 
because  the  language  would  have  been  used  by  the 
Legislature  in  the  sense  which  everybody  could 
understand,  and  which  would  comprehend  the  tiling 
although  it  might  be  called  by  another  name.  I 
think  this  is  the  meaning  of  the  general  words  with 
which  the  section  condudes,  and  that  although  there 
was  a  known  certain  form  of  coach  or  carriage 
which  was  in  vogue  at  that  time,  yet  in  effect 
the  Legislature  says,  ''Wdl,  if  there  are  other 
things  of  this  sort  which  are  made  hereafter, 
or  which  we  have  forgotten  to  enumerate,  they  will  be 
equally  liable  to  the  tax.''  But  in  my  view  the  whole 
substance  of  the  thing  is  entirdy  reversed  if  in 
order  to  render  the  thing  taxable  you  have  to 
analyze  the  things  done  by  a  carriage  and  take  some 
one  or  more  of  them  and  say,  ''this  is  applicable 
to  this  new  thing."  If  that  had  boen  so,  I  do  not 
bdieve  the  nature  of  the  taxation  would  have  been  the 
same,  and  I  think  it  is  not  immaterial  to  observe  what 
the  taxation  was.  Whether  it  is  in  the  form  of  a  rata 
or  whetiier  it  is  in  the  form  of  an  imperial  tax  it  is 
equally  taking  from  the  subject  some  money  in 
**  respect  of  sometlung  or  another  which  he  does  or 
has  the  use  of,"  and  here  the  taxation  would  be  for 
every  wheel  of  the  bicycle  6d.  I  omit  the  question  of 
it  being  drawn  by  horsep,  because  it  comes  within  a 
different  category.  It  is  trae  that  this  has  been 
modified  by  the  company.  I  suppose  it  would  be  too 
monstrous  to  be  thought  that  a  bicyde  should  be 
charged  a  shilling  because  it  has  two  wheels.  I  think 
it  is  not  without  importance  in  considering  what  wai 
the  nature  of  the  thing  in  the  contemplation  of  the 
Legidature  at  the  time  the  Act  was  passed  to  observe 
that  the  tax  of  6d.  per  wheel  is  placed  upon  it. 
I  am  quite  contented  with  my  brother  Wright's  judg- 
ment, oonfirooed,  as  I  think  it  is,  by  the  judgment  in 
Williams  v.  Ellis  of  Lush«  L.J.,  and  Bowen,  J.,  as  he 
was  at  that  time ;  and  it  is  satisfactory  to  find  that 
the  learned  judge  (Lush,  J.)  who  dedded  in  Taylor  y. 
Goodwin  that  a  person  ridmg  a  bicyde  f urioudy  might 
might  be  convicted  of  furiously  driving  a  carriage,  is 
the  same  judge  who  dedded  (in  Williams  y.  Ellis) 
that  a  bioyde  was  not  within  the  particular  Act  of 
Parliament  under  which  an  application  was  made  to 
tax  it;  because  it  marks  the  distinction  which  the 
learned  judge  teems  to  have  taken  between  a  taxing 
Act,  and  something  which  is  contemplated  as  being 
for  the  protection  of  the  public,  and  to  which  therefore 
the  widest  possible  scope  must  be  given  to  anything 
which  could  by  any  possibility  come  within  the 
mischief  of  the  Act  of  Parliament.  Nobody  can 
doubt  that  a  bioyde,  whether  it  was  a  motor-car 
bicyde  or  only  propelled  by  human  agency,  might  be 
a  dlangerous  thing  if  driven  at  an  undue  speed  through 
a  public  highway.  I  confess  I  am  not  aatisfied  with 
the  judgment  of  Phillimore.  J.  (in  Cannan  v.  Earl  of 
Abingdon).  bec«use  to  my  mind  I  thmk  it  proceeded 
up(m  a  wrong  prindple  of  construction.  I  do  not 
think  you  can  analyze  scientifically  the  different 
functions  and  objects  of  each  part  of  the  maohineiy 
of  what  is  alleged  to  be  a  curriage  and  say,  ''Oh,  this 
carries  somebody,  and  this  does  not  carry  somebody, 
and  this  is  propdled  by  machinery  and  the  other  by 
human  agency,  and  in  this  case  the  man's  feet  reaoh  the 
ground,  and  in  another  cue  the  man*s  feet  are  off  the 
ground."  I  think  that  that  is  not  only  inapplioable 
to  the  matter  in  hand,  but  I  think  it  proceeds  upon  a 
wrong  prindple  of  construction. 

The  broad  prindple,  shortly,  must  be  this :  What 
would  in  any  ordinary  sense  be  conddered  a  carriage* 
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not  by  the  particnlar  name,  bat  what  would  be  the 
thing  which  woold  be  in  the  contemplation  of  the 
Legislature  at  the  time  the  Act  was  pasted  P  If  the 
thing  80  sought  to  be  brought  withia  it  would  sub- 
stantially correspond  to  that  thiog —  called  by  what- 
ever name  you  please —  I  can  imagine  the  tax  would 
apply ;  but  if  not,  it  is  not  for  the  court  to  make  an 
effort  by  ingenious  subtleties  to  bring  within  the  grasp 
of  the  tax  something;  which  was  not  intended — ^by  that 
I  do  not  mean  intended  by  the  word  only,  but  not 
intended  in  substance  to  be  the  subject  of  taxation. 

Under  these  ctrcamstances,  as  I  say,  I  do  not  at  all 
feel  that  I  can  differ  from  my  brother  Wright  in 
the  conclusion  at  which  he  has  arrived,  and  I  tMnk, 
therefore,  his  judgment  ought  to  be  affirmed. 

Lord  Alvebstone,  L.G.J.— I  think  it  is  better  I 
should  give  my  own  reasons  for  concurring,  as  I  do, 
with  the  judgment  of  the  Lord  Chancellor,  because  I 
do  not  want  anythicg  that  I  say  to  be  cited  in  any 
case  in  which  the  terms  of  the  Act  of  Parliament  are 
not  the  same.  I  confess  if  we  were  in  a  position  to 
deal  with  this  question  by  some  general  description 
or  definition  of  the  word  "  carriage,"  while  I  do  not 
wish  to  adopt  entirely  the  view  taken  by  my  brother 
Phillimore,  I  should  have  great  difficulty  in  saying 
that  a  bicycle  may  not  in  many  Acts  of  Parliament 
be  a  carriage ;  but  it  seems  to  me  that  Wright,  J., 
has  really  considered  the  question  from  the  right 
point  of  view  in  regard  to  this  Act,  which  is  a 
charging  Act.  Now  the  charging  section  is  with  regard 
to  any  coach,  wagon,  cart,  or  other  carriage  that 
shall  pass  or  return  over  the  said  bridge  they  have  to 
pay  certain  tolls.  Then  come  the  classifications ;  the 
first  one  is — "  For  every  person  on  foot,  and  if  with  a 
wheelbarrow  or  such-like  carriage  the  sum   of  one 

Senny."  Therefore,  as  has  been  truly  said  by  Mr. 
^uke  in  arguing  this  case  for  the  purpose  of  this 
Act,  a  wheelbarrow  is  treated  as  a  carrittge.  Then 
there  comes  the  two  charging  sections  at  the  end : 
"For  every  coach,  chariot,  hearse,  chaise,  barlin, 
landau  and  phaeton,  gig,  whisky  car,  chair,  or 
ooburg,  and  for  every  other  carriage  hung  on 
spriogs,  the  sum  of  6d.  for  each  wheel,  and  for 
each  horse  or  other  beast  of  draught  drawing  the 
same  the  sum  of  2d.'*  Then:  *'For  every  wagon, 
timber  carriage,  wain,  dray,  truck,  cart,  or 
other  sach-like  carriage  with  or  without  springs  the 
sum  of  6d.  per  wheel."  Now,  when  you  come 
to  contrast  those  two  it  seems  to  me  impossible  to  say 
that  a  bicycle  is  more  ejusdem  generis,  if  I  may  use 
that  expression,  with  the  last  two  clauses  than  it  is 
with  the  first  clause.  I  think  that,  as  the  Lord 
Chancellor  said,  looking  to  the  maximum  toll  on 
every  wheel  and  the  names  of  the  carriages  which  are 
there  described,  and  the  fact  that  they  are  coupled 
with  an  extra  charge  for  the  beast  of  burden,  other 
carriages  ejusdem  generis  must  be  something  which 
were  thought  at  the  time  this  Act  was  passed  would 
come  within  that  class;  in  the  same  way  *' wheel- 
barrow or  such -like  carriage  "  would  have  to  consist 
of  what  would  come  within  that  class  at  the  time 
the  Act  was  passed,  and  therefore  under  this  Act  of 
Parliament.  That  is  all  I  wish  to  decide  myself.  I 
think  a  bicycle  does  not  come  within  that  class 
of  carriage  in  respect  of  which  the  company  was 
empowered  to  make  a  separate  toll  for  it  as  a  carriage. 
Now  there  are  one  or  two  other  matters  I  ought  to 
mention,  I  think,  in  order  to  avoid  misunderstanding 
'  afterwards.  I  have  already  said,  I  think,  for  the 
purpose  of  many  Acts,  that  a  bicycle  may  be  a  carriage, 
and  I  also  thick  myself,  though  we  have  not  heard  it 
argued  by  the  other  side  at  present,  that  a  bicycle 
described  like  this  may  be  a  carriage  which  is  hung  on 
springs,  the  word  "  hung  **  meaning  **  supported  by." 


One  knows  the  history  of  the  word,  and  it  does  not 
mean  hung  in  the  ordinary  sense  of  the  word. 

With  regard  to  the  two  cases  that  have  been  cited, 
of  course  the  decision  of  Lush,  L.J.,  in  Williams  v. 
Ellis  really  turns  entirely  upon  the  same  view  of 
ejusdem  generis^  became,  although  the  words  were 
*'  every  other  carriage  of  whatever  description," 
Lush,  L.J.,  considered  that  as  referring  to  a  descrip- 
tion of  the  carriage  which  had  been  mentioned  in 
the  earlier  sectioo,  and  that  it  must  be  *'  such  other 
carriage  of  the  Uke  description  with  the  carriage 
previously  specified."  Now  as  to  the  case  of  Gannan 
V.  Earl  of  Abingdon  before  Phillimore,  J.,  while 
I  have  already  said  that  I  do  not  want  to  be 
thought  as  accepting  or  entirely  differing  from  his 
definition,  the  words  there  were  very  different  indeed. 
The  words  were,  "  for  every  coach,  chariot,  berlin, 
hearse,  chaise,  chair,  cabadli,  wagon,  wain,  dray, 
cart,  car,  or  other  carriage  whatsoever,"  and  I  am  by 
no  means  sure  that  if  that  had  been  the  only  charging 
section  in  this  Act  I  should  not  have  come  to  the 
same  conclusion.  I  think,  however,  the  judgment  of 
Wright,  J.,  is  correct,  because  when  you  contrast  the 
two  charging  sectioni  and  endeavour  to  apply  the 
language  cited  in  those  two  charging  sections  to  the 
particular  article  proposed  to  be  taxed  here,  I  am  by 
no  means  satisfied  it  comes  within  the  charging 
section  under  which  the  charge  was  made.  I  think, 
therefore,  the  appeal  should  be  dismissed. 

Sir  F.  Jeunb,  P.— I  agree  with  the  decisions 
which  have  just  been  given,  and  I  only  wish  to 
add  that  it  seems  to  me  that  Wright,  J.,  was  sub- 
stantially right  on  the  main  ground  on  which  he 
proceeded.  There  are  three  categories  in  this  Act, 
and  I  quite  agree  that  what  we  have  to  look  at  is  tiie 
actual  language  in  this  Act.  The  first  category  is : 
**  For  every  person  on  foot  and  if  with  a  whed- 
barrow  or  such-like  carriage  the  sum  of  one  penny." 
Then  there  are  the  other  two,  the  first  of  wluch 
applies  to  a  coach,  carriage,  chariot,  hearse,  and  so 
on  hung  on  springs,  and  the  second  obviously  applies 
to  carriages  or  carts  used  for  the  purpose  of  conveying 
heavy  material  which  may  be  moved  with  or  without 
springs.  Now,  within  which  of  these  three  categories 
does  a  bicycle  most  fairly  come  ?  I  do  not  feel  dis- 
posed to  hold  it  comes  within  any ;  but  if  it  does  come 
within  any,  I  confess  it  appears  to  me  to  come  more 
within  the  words  '*a  wheelbarrow  or  such-like 
carriage"  than  it  does  within  any  other,  for  this 
reason,  that  the  other  categories  apply  only  to 
carriages  drawn  by  horses  or  other  animals. 

I  agree  with  the  view  of  Wright,  J.  The  fact 
that  horses  are  mentioned  directly  afterwards  shews 
that  the  class  of  carriage  which  the  Legislature 
had  in  its  mind  is  that  of  a  carriage  which  in  its 
ordinary  way  would  be  drawn  by  a  horse  or  other 
beast  of  burden.  It  is  impossible  to  get  away 
from  that,  and  that  is  the  view,  as  I  uaderstand 
it,  on  which  Wright,  J.,  proceeded.  As  regards 
the  description  of  a  carriage  hung  on  springs  I  do 
not  wish  to  express  any  differenoe  of  opinion  from 
the  Lord  Chief  Justice  on  that  point,  out  I  must 
confess  I  have  very  great  difficulty  in  following, 
although  it  is  a  finding  of  fact,  the  statement  which 
makes  a  bicycle,  which  has  a  seat  supported  on  a 
spring,  a  carriage  hung  on  springs.  It  appears  to  me 
to  be  a  very  forced  mode  of  description,  and  one 
which  would  not  be  reiorted  to  except  for  the 
apparent  necessity  of  endeavouring  to  get  a  vehide  of 
this  sort — of  this  somewhat  peculiar  description — 
within  this  particular  section.  I  think  that  is  all  that 
is  necessary  for  me  to  say,  except  that  I  think  the 
judgment  of  Wri|;ht,  J.,  is  right,  and  that  the  appeal 
ought  to  be  dismissed. 
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C0X7BT  OF  Appeal. 


Appeal  dUmiBaed. 

Solicitor  for  the  plaiotiff,  8.  J.  WUliarM. 

Solioitors  for  the  defendants,  Bush,  Mellor,  & 
Norria. 

[Note.— Theqaestion  asto  whether  the  bioyole  was 
ft  carriage  hnng  on  springs  was  not  argaed  in  the 
CoTut  of  Appeal.] 


From  K.  B.  Dlv.  ^ 

(Vaughan  Williamii,  Stirling,  and  >  March  19. 

Mathew,  L.JJ.)  ) 

Smith  v.  Eynkeesley  Asm  Others,  (a.) 

Tolh — Bridge — "  Sledge,  drcLg,  or  euch-lihe  carriage  " — 
Bicycle — 39  Geo,  3,  c.  xxviiu,  «.  11. 

By  aedion  11  of  39  Oeo,  3,  c.  xxviit,  the  owners  of  a 
bridge  across  the  Severn  were  empowered  to  take  the 
follmvingt  amongst  other,  tolls  for  passage  over  the 
bridge:  ** For  every  coach,  chariot,  lavAau,  herlin, 
hearse,  chaise,  calash,  chair,  or  other  such-like  carriage  " 
a  certain  sv/m  according  to  the  number  of  horses  drawing 
it;  *'for  every  sledge,  drag,  or  such -like  carriage,  the 
»umof6d.'' 

Held,  that  a  bicycle  was  not  a**  such-like  carriage ''  to 
a  sledge  or  drag,  and  was  not  therefore  chargeable  with  a 
toll  of  ed. 

Appeal  from  the  judgment  of  Wright,  J.,  upon  a 
special  case  stated  by  consent  for  the  opinion  of  the 
court. 

Under  39  Qeo.  3,  c.  xxviii.,  which  was  an  Act  passed 
in  1799  for  building  a  bridge  across  the  Biver  Severn 
from  or  near  Oressage,  in  the  county  of  Salop,  to  the 
opposite  shore,  and  for  making  roads  and  avenues 
thereto,  and  which  recited  that  the  passage  over  the 
Severn  by  a  ford^  and  ferry  was  often  obstructed  by 
floods,  and  was  inconvenient  and  not  suited  to  the 
accommodation  of  passengers  from  either  side,  tbe 
trustees  named  in  the  Act  were  empowered  to  erect  a 
bridge  known  as  the  Gressage  Bridge  across  the 
Biver  Severn  at  a  place  where  there  had  formerly  been 
a  ford  and  ferry,  with  approaches  thereto ;  and  the 
trustees  accordingly  constructed  the  bridge  and  the 
approaches. 

By  section  11  of  the  Act  the  bridge  was  vested  in 
the  trustees,  and  the  trustees  were  empowered  to  take 
the  following  tolls  for  passage  over  the  bridge: 
"  For  every  coach,  chariot,  landau,  berlin,  hearse, 
chaiae,  calash,  chair,  or  other  such-like  carriage  drawn 
by  six  horses,  mares,  geldings,  or  mules,  the  sum  of 
two  shillings ;  and  drawn  by  four  horses,  mares, 
geldings,  or  mules,  the  sum  of  one  shilling  and  six- 
pence ;  and  drawn  by  two  horses,  mares,  geldings,  or 
mules,  the  sum  of  one  shilling ;  and  drawn  by  one 
horse,  mare,  geldiog,  or  mule,  the  sum  of  sixpence. 
For  every  horse,  mare,  geldmg,  mule,  or  ass,  and  for 
every  pair  or  yoke  of  oxen  or  homed  cattle,  drawing 
or  harnessed,  or  yoked,  and  intended  to  draw  in  any 
wagon,  wain,  cart,  or  other  such  like  carriage,  the  sum 
of  threepence.  For  every  horse,  mare,  gelding,  mule, 
or  ass  laden  or  unladen,  and  not  drawing,  the  sum  of 
one  penny  halfpenny.  For  every  horse,  mare,  gelding, 
mule,  or  ass  carrying  double,  the  sum  of  twopence. 
For  every  drove  of  oxen,  cows,  or  neat-cattle,  the  sum 
of  tenpence  per  score ;  and  so  in  proportion  for  any 
less  number.  For  every  drove  of  calves,  hogs,  sheep, 
or  lambs,  the  sum  of  fivepence  per  score ;  and  so  in 
proportion  for  any  less  number.    For  every  sledge, 

(a.)  Beported  by  W.  F.  Baeby,  Esq.,  Barrister-at- 
Law. 


drag,  or  such-like  carriage,   the   sum   of  sixpence. 
And  for  every  foot  passenger,  one  penny." 

By  section  29,  when  and  as  often  as  the  bridge 
should  receive  such  damaee  from  unforeseen  accideuta 
that  the  passage  thereof  might  become  dangerous 
and  impractioaUe,  the  trustees  might  provide  a  f«rry 
across  ^e  river,  and  take  the  same  tolls  therefor  as 
the  Act  authorized  in  the  case  of  the  bridge.  By 
section  33  the  bridge  was  not  to  be  rated  or  assessed 
to  any  public  or  parochial  rate  or  tax  at  any  other  or 
higher  rate  or  value  than  the  ferry  stood  rated  for  the 
year  1796,  nor  was  the  bridge  to  be  deemed  a  county 
bridge,  so  as  to  subject  the  county  to  the  repair  or 
support  thereof. 

The  pliftintiff  was  a  member  of  the  Cyclists'  Touring 
Club,  and  the  defendants  were  the  trustees  of  the 
bridge  under  the  Act,  and  were  entitl«»d  to  demand 
and  take  the  tolls.  On  the  7th  of  June,  1901,  the 
plaintiff,  desiring  to  pass  over  the  bridge,  riding  on  a 
bicycle,  tendered  to  the  keeper  of  the  toll-gate  one 
penny.  The  keeper  ref  ased  to  allow  the  plaintiff  to 
pass  over  with  his  bicycle  or  riding  on  the  same  with- 
out pavment  of  sixpence  as  a  toll ;  and  the  plaintiff 
paid  we  sixpence,  the  extra  sum  of  fivepence  being 
paid  under  duress  and  under  protest,  in  order  that  the 
plaintiff  might  obtain  passage  over  the  bridge  with  or 
riding  on  hi«  bicycle. 

The  question  for  the  opinion  of  the  court  was  what 
toll  the  defendants  were  entitled  to  charge  the 
plaintiff.  If  the  court  should  be  of  opinion  that  the 
toll  was  Id.,  judgaaent  was  to  be  entered  for  the 
plaintiff  for  the  sum  of  5d.  with  costs ;  if  the  court 
should  be  of  opinion  that  the  toll  charged  was  correct, 
judgment  was  to  be  entered  for  the  defendants  with 
costs. 

Wright,  J.,  held  that  a  bicycle  did  not  come  within 
the  words  '* sledge,  drag,  or  such-like  carriage"  in 
section  11  of  the  A!ct,  and  he  gave  judgment  for  the 
plaintiff. 

The  defendants  appealed. 

Danckwerts,  K,Q,,  and  R,  Cunningham  Glen,  for  the 
defendants. — A  bicycle  comes  within  the  words  of 
section  11  of  39  Geo.  3,  c.  xxviii.,  "  sledge,  drag,  or 
such -like  carriage,"  and  is  therefore  liable  to  a  toll 
of  6d.  A  sledge  is  a  well-known  form  of  carriage 
without  wheels  for  carrying  passengers  or  goods. 
*'Drag"  is  defined  in  Johnson's  Dictionary,  1755 
edition,  as  *'  a  kind  of  car  drawn  by  the  hand.  The 
drag  is  made  somewhat  like  a  low  car ;  it  is  used  for 
the  carriage  of  timber,  and  then  is  drawn  by  the 
handle  by  two  or  more  men."  A  *'  such-like  carriage  " 
must  be  one  having  something  in  common  with 
'*  sledge  and  drag."  It  must  be  a  carriage,  with  or 
without  wheels,  intended  to  carry  passengers  or 
goods.  A  bicycle  fulfils  that  condition.  Secondly, 
the  bridge  is  vested  in  the  trustees  and  is  not  a 
public  highway.  No  one  tiierefore  has  a  right  to 
cross  the  bridge  except  the  right  given  by  implication 
in  section  11  upon  payment  of  a  toll.  The  tact  that 
section  33  of  the  Aut  made  the  bridge  rateable  shows 
that  the  trustees  have  an  occupation  of  the  bridge, 
because  the  mere  right  to  take  tolls  without  aoy 
occupation  is  not  rateable:  Rex  v.  Eyre,  12  Bast  416. 
Unless,  therefore,  a  bicycle  comes  within  section  11,  a 
person  was  not  entitled  to  bring  it  across  the  bridge. 
That  is  a  strong  argument  to  show  that  a  bicycle 
must  come  withm  section  11. 

They  referred  to  Plymouth,  Stonehouse,  and  Devon- 
port  Tramways  Co.  v.  General  Tolls  Co.,  14  Times  L.  B. 
631 ;  Taylor  v.  Goodwin,  27  W.  B.  489,  4  Q.  B  D. 
228 ;  Williams  v.  Ellis,  28  W.  B.  416  5  Q.  B.  D.  175 ; 
Cannon  v.  Earl  of  Abingdon  48  W.  B,  470  [1900] 
2  Q.  B.  66;  Simpson  v.  Teignmouih  and  Shaidon 
^Bridge  Co,,  ante,  p.  545,  [1903]  1  K.  B.  405. 
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Macmorran,  K.Cy  and  CheaUr  Jones,  for  the  plain- 
tiff.— The  worda  '*  sledge,  drag,  or  snoh-like  carriage  " 
describe  oarriaflres  without  wheels.  A  sledge  is  clearly 
a  carriage  without  wheels.  A  drag  is  defined  in 
Murray's  DiotioDary  as  an  "overland  oonveyanoe 
without  wheels;  a  rough  kind  of  sledge."  It  is  a 
▼ehiole  used  for  drawing  timber.  A  sledge  and  drag 
are  both  drawn  by  power.  A  **  such-like  carriage  " 
is  therefore  a  carriage  without  wheels.  A  bicyde 
therefore  does  not  come  within  that  description. 

DancktverU,  K,C,,  replied. 

Yaitohan  Williams,  L.J. — I  do  not  think  that 
we  ought  to  differ  from  the  deoftsion  of  my  brother 
Wright.  The  only  question  we  have  to  decide  is 
whether  a  bicycle  comes  within  the  class  or  category 
spedfled  in  section  11  of  39  G«o.  3,  c.  xxyiii., 
"sledge,  drag,  or  such  like  carriage."  I  am  not 
quite  sure  whether  the  canon  of  construction  laid 
down  by  the  Lord  Chancellor  in  Plymouth^  dfc,, 
Tramtoays  Co.  y.  OenercU  Tolls  Co,  is  quite  identicud 
with  that  laid  down  by  him  in  Simpson  y.  TeignmotUk 
and  ShcUdon  Bridge  Co,  I  think,  however,  that  I  am 
bound  to  assume  that  there  is  nothing  inconsiBtent 
between  the  two  canons  of  construction.  Mr.  Danck- 
werts  has  called  our  attention  to  the  fact  that  the  Act 
that  was  under  consideration  in  Simpson  y.  Teign" 
mouth  and  Shaldon  Bridge  Co,  had  not  the  same  sort 
of  proYisioDs  that  the  Lord  Ohancellor  was  dealing 
wiui  in  Plymouth,  Ac,  Tramways  Co,  y.  General  ToUs 
Co.  The  latter  case  seems  to  me  to  be  more  like  the 
present  than  Simpson*s  case.  At  the  same  time,  I  do 
not  think  that  the  distinction  is  such  as  to  require  us 
to  apply  any  different  rule  from  that  laid  down  in 
Simpson* s  ca$e;  and  I  therefore  prox>08e  to  apply 
the  rule  of  construction  laid  down  by  the 
Lord  Chancellor  in  that  case,  where  he  said : 
**  The  broad  principle  of  construction  put  shortly 
must  be  thus:  What  would,  in  an  ordmary  sensCp 
be  considered  to  be  a  carriage  (by  whatever  specific 
name  it  might  be  called)  in  the  contemplation  of  the 
Legislature  at  the  time  the  Act  was  passed  P  "  In 
that  passage  the  Lord  Chancellor  used  the  words 
"carriage  in  the  contemplation  of  the  Legislature." 
In  the  present  case  we  have  to  speak  of  a  "  sledge  or 
drag  in  the  contemplation  of  the  Legislature."  I  do 
not  think  that  we  should  leave  out  of  C9nsideration 
the  fact  that  the  schedule  of  tolls  in  section  11  was 
drawn  in  the  form  of  dividing  the  vehicles  therein 
meotioned  int3  various  categories.  Upon  looking  at 
the  schedule  one  finds  that  the  carriages  mentioned  in 
the  first  clause  and  the  last  clause  but  one  are  differ- 
ent. I  look  to  see  what  are  the  particular  character- 
istics of  the  carriages  mentioned  in  the  first  clause. 
It  is  obvious  to  my  mind  that  the  characteristics  of 
the  carriages  there  mentioned  are  that  they  are  drawn 
by  hones  or  other  animals.  When  I  look  at  the  last 
clause  but  one  I  ask  myself  what  are  the  characteris- 
tics of  the  carriages  there  described.  It  is  conmion 
to  both  the  earlier  and  the  later  categories  that  the 
carriages  should  be  drawn.  I  am  not  quite  dear  that 
the  Act  intended  to  draw  a  distinction  in  the  two 
categories  between  carriages  with  wheels  and  carriages 
without  wheels.  But  whichever  category  one  takes 
it  is  dear  that  the  carriages  intended  to  be  described 
are  carriages  to  be  drawn.  Upon  that  view  I  do 
not  think  that  a  bioyde  comes  mthin  the  words 
"  sledge,  drag,  or  such-like  carriage." 

STiBLma,  L.J. — ^I  am  of  the  same  opioion.  The 
question  is  whether  an  ordinary  bicycle  is  chargeable 
with  a  toll  of  6d.  under  the  words  "  sledge,  drag,  or 
sudi-like  carriage."  It  is  dearly  not  a  sledge  or  drag. 
To  b9  chargeable  with  the  toll  the  carriage  must  be  a 
"sudx-like  carriage" — ^that  is  to  say,   a    carriage 


efusdem  generis  wiih.  sledge  or  drag.  Is  an  ordinary 
bicycle  a  thing  of  the  same  nature  as  a  sledge  or  drag  P 
In  dedding  that  question  we  have  to  apply  the  prin- 
dple  laid  down  by  the  Lord  Chancellor  in  Simpson  v. 
Teignmouth  and  Shaldon  Bridge  Co, — namely,  to 
ascertain  "what  would,  in  an  ordinary  sensCi  be 
considered  to  be  a  carria^  in  the  contemplation  of 
the  Legidature  at  the  time  the  Act  was  passed." 
I  ask  mysdf  whether  a  bioyde  is  of  such  a  character 
as  in  an  ordinary  sense  is  like  a  dedge  or  drag,  and 
the  only  answer  I  can  give  is  no. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  We 
cannot  discard  the  ordinary  rules  of  construction  in 
constining  this  section.  The  dause  in  the  section  on 
which  the  defendants  rdy  is  "  sledge,  drag,  or  such- 
like carriage."  To  my  mind  those  words  were  never 
intended  to  and  do  not  properly  include  a  bioyde.  A 
bicyde  is  not  ejuedem  generis  with  dedge  or  drag. 

Appeal  dismissed 

Solidtor  for  the  plaintiff,  Leslie  J,  Williams, 

Solidtors  for  the  defendants,  Gustavus  Thompson  A 
Son. 


From  Chan.  Div.  i 

(Collins,  MB.,  and  Bomer  and  >  March  3» 

Oozens-Hardy,  L.J  J.)  ) 

In  re  MAxmDSB.  (a.) 
MATnn>BB  V,  Mattndkb. 

Will — Construction^Cfi/t  over — Death  "  he/ore  becoming 
entiOed  ''—Entitled  "  in  right "  or  "  in  poseession  "— 
Vesting, 

A  testatrix  gave  recU  estaie  to  Tier  son  R,  for  his  life^ 
and  after  his  death  specifically  among  her  grandchildren, 
B.'s  sons  and  daughters,  but  in  the  event  of  any  of  her 
grandchildren  dying  "  be/ore  becoming  entitled "  tJien 
over. 

Held,  upon  t?is  construction  of  the  will,  tfuU  the 
words  ** becoming  entitled*'  meant  **  entitled  in  posses^ 
sion," 

Decisim  of  Joyce,  J.  {anU,  p.  31,  [1902]  2  Ch,  875), 
affirmed. 

This  was  an  appeal  from  a  dedsion  of  Joyce,  J; 
(reported  in  anJte,  p.  31,  [1902]  2  Ch.  875). 

Mary  Maunder,  by  her  will  dated  .in  1889,  gave  her 
real  and  persond  estate  to  trustees  upon  trust  for  her 
son  B.  for  his  life,  and  on  his  decease  she  made 
specific  devises  of  parts  of  her  real  estate  among  her 
eight  grandchildren,  the  sons  and  daughters  of  B. 
a^olutdy.  The  will  continued  as  follows :  "If  there 
shall  be  any  residue  of  my  trust  estate  not  disposed 
of,  I  direct  my  said  trustees  to  pay  the  income  thereof 
to  my  said  son's  wife  for  her  life,  and  after  her  death 
to  realize  such  residue  and  divide  the  net  proceeds 
amongst  all  the  diildren  of  my  said  son.  And  in  the 
event  of  dther  of  my  grandchildren  dyiog  before 
becoming  entitled  to  any  share  of  my  estate  herein- 
before in  any  way  disposed  of,  I  direct  that  the 
child  or  children  of  such  deceased  grandchild  shall 
take  the  parent's  share,  or,  if  there  shall  be  no  such 
child  or  children,  then  that  such  share  or  devise  or 
bequest  herdnbefore  contdned  shall  vest  equally  in 
all  my  surviving  grandchildren." 

The  testatrix  died  in  1891,  leaving  her  son  B.  and 
seven  of  her  said  dght  grandchildren  her  surviving ; 
another  grandchild  who  survived  the  testatrix,  and 
was  also  a  son  of  B.,  had  been  (in  effect),  by  a  codicil 
made  in   1890,  substituted  as  a  beneficiary  in  the 

(a.)  Beported  by  B.  B.  Campbbll,  Esq.,  Barrister- 
i  at-Law. 
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place  of  the  grandchild  who  had  died,  and  there  were 
thus  eight  surviyiog  grandchildren  claiming  nnder 
the  disposition  8  of  the  testatrix. 

Upon  a  snmmonB  taken  out  by  B.,  the  plaintiff  and 
sole  acting  ezecntor,  to  determine  the  constraction  of 
the  abdve  clause,  Joyce,  J.,  held  that  dyine  "before 
becoming  entitled "  meant  dying  before  becoming 
''entitled  in  possesrion/'  and  that  the  ^ft  over 
might  therefore  take  effect  at  any  time  pnor  to  the 
death  of  the  tenant  for  life. 

One  of  the  grandchQdren  appealed. 

Warrington,  K  0.,  and  Oeorge  Cave,  for  the  appellant, 
referred  to  the  cases  cited  in  the  court  below. 

P.  J^.  Wheeler,  Manhy,  Gatey,  and  W.  H.  Cozens- 
Rardy,  for  the  various  respondents,  were  not  called 
upon. 

GoLLms,  M.B.— Upon  the  construction  of  this 
will,  I  think  it  dear  that  the  decision  of  Joyce,  J., 
was  right.  The  clause  by  which  the  testatrix  directs 
that  after  the  death  of  her  son's  wife  the  residue  is  to 
be  divided  **  amonest  all  the  children  of  my  said  son  " 
includes  grandchildren  who  may  be  bom  after  the 
death  of  the  testatrix,  and  this  shows  that  the  words 
"dying  before  becoming  entitled"  cannot  mean  only 
dying  before  the  testatrix,  but  must  mean  dying 
during  the  life  of  the  tenant  for  life.  The  appeal 
must  be  dismissed. 

BoMBB  and  Gozens-Habdy,  L.J  J.,  concurred. 

Solicitors,  (Hdfield,  Bartram,  &  Oldfidd;  Leslie 
Antill  &  Arnold;  Marshall  &  Co, ;  Young  &  Sons. 


May  7,  8. 


ftigib  dttmX  of  9u0tia. 

Chan.  Biy.  ) 
Byrne,  J.  j 

GlJABDIANS  OF   THE    POOB    OF    THE    BOOTLK    UNION 

V.  Guardians  of  the  Poob  of  the  White- 
haven Union  and  Othbbs.  (a.) 

Looal  government — Portion    of  one  parish    added   to 

another—  Order  of  county  council  confirmed  by  Local 

'  Oovemment  Board — Poor  law  union  of  added  portion 

—Local  Oovemment  Act,  1888  (51  &  52  Vict,  c  41), 

s.  67. 

A  portion  of  a  parish  in  one  poor  law  union  being 
added  to  another  parish  in  anotJier  poor  law  union  by  an 
order  of  the  county  council,  confirmed  by  the  Local 
Government  Board  under  section  67  of  the  Local  Govern- 
ment  Act,  1888,  it  follows  as  a  legal  consequence  that  the 
portion  added  to  the  parish  becomes  included  within  the 
poor  law  union  of  the  parish  to  which  it  is  added* 

The  question  in  this  case  was  whether  a  portion  of 
another  parish  which  had  been  added  to  the  parish  of 
Seaecale  belorged  to  the  poor  law  union  to  which 
Seascale  belonged  or  still  remained  in  its  former 
union. 

The  old  parish  of  Seascale,  in  the  county  of 
Cumberland,  adjoined  that  of  Drigg  and  Oarleton  in 
the  ssme  county.  The  former  parish  was  wholly 
situate  within  the  x)Oor  law  union  of  Whitehaven,  and 
the  latter  parish  within  the  union  of  Bootle.  Seascale 
was  also  within  the  rural  sanitary  district  of  White- 
haven, and  Briggand  Oarleton  within  that  of  Bootle. 

It  was  desired  to  alter  the  boundaries  of  the  parish 
of  Sesscale,  and  application  was  accordingly  made  to 
the  county  council  of  Cumberland,  whidi  made  an 

(a.)  Beported  by  Neville  Tebbxjtt,  Esq.,  Barrister- 
at-Law.  I 


order  to  that  effect  in  1901,  which  order  with  certain 
modifications  was  confirmed  by  the  Local  Government 
Board  by  an  order  called  <'  The  County  of  Camberlanl 
(Seascale,  Drigg  and  Oarleton)  Confirmation  Order, 
1901,*'  under  section  67  of  the  Local  Government  Act, 
1888. 

By  article  1  of  this  order  (which  article  was  not 
modified  by  the  board)  there  was  to  be  added  to  the 
parish  of  Seascale  so  much  of  the  adjacent  parish  of 
Drigg  and  Oarleton  as  was  container  within  certain 
bouudaries  described  in  the  article,  and  marked  on 
the  map  therein  mentioned.* 

Article  2  (which  was  also  not  modified)  provided 
that  the  whole  of  the  parish  of  Seascale  as  so 
extended  by  that  order  should  be  included  in  and 
form  part  of  the  Bootie  rural  sanitary  district,  and 
that  the  then  boundaries  of  the  Bootie  and  Whitehaven 
rural  districts  should  be  altered  accordingly. 

Article  3  provided  for  the  then  members  of  the 
respective  parish  coundls  continuing  in  office  till  the 
next  ordiuary  day  of  retirement  and  fixed  the  future 
numbers  of  councillors. 

Article  4,  as  modified  by  the  confirmation  order, 
provided  that  the  person  holding  the  office  of  rural 
district  councillor  for  the  existinf?  parish  of  Seascale 
should  continue  to  hold  such  office  for  the  enlarged 
parish  upon  the  Bootie  Bural  District  Conndl  instead 
of  upon  the  Whitehaven  Bural  District  Council. 

To  ere  was  no  provision  in  the  confirmation  order 
expresslv  dealing  with  the  poor  law  uoion  of  the 
enlarged  parish  or  of  its  add^L  x>ortion. 

Under  these  circumstances  tiie  guardians  of  the 
poor  of  the  Whitehaven  Union  issued  precepts  to  the 
overseers  of  the  parish  of  Seascale  requiring  them  to 
contribute  to  the  common  fund  of  the  Whitehaven 
Union  c<^rtain  sums  calculated  as  the  contribution 
from  the  parish  as  extended  by  the  order^that  is, 
upon  the  footing  that  the  added  portion  formed  part 
of  the  Whitehaven  Union,  and  the  overseers  of  Seascale 
accordingly  made  rates,  which  they  proposed  to  levy, 
to  answer  those  precepts  in  which  all  the  rateable 
hereditaments  witiiin  the  added  portion  of  the  parish 
were  assessed. 

The  guardians  of  the  poor  of  the  Bootle  Union  there- 
upon brought  this  action  against  the  guardians  of 
the  poor  of  the  Whitehaven  Union  and  tiie  overseers 
of  the  parish  of  Seascale,  claiming  a  declaration  Uiat 
the  added  portion  of  the  parish  of  Seascale  was 
situate  withm  and  formed  part  of  the  Bootie  poor 
law  union,  and  an  injunction  to  restrain  the  defend- 
ant union  from  causing  the  rates  to  be  levied,  and 
the  defendant  overseers  from  levying  them,  upon  the 
occupiers  within  the  added  portion  of  the  parish. 

LeveU,  K.C.,  and  B,  G,  Glen,  for  the  plaintiffs.— 
The  order  does  not  purport  to  make  any  change  in 
the  union  of  the  added  portion  of  the  parish.  If  it 
did  so  purport  it  would  be  inoperative,  as  the  county 
council  nas  no  such  x>ower,  nor  has  the  Local  Govern- 
ment Board  in  the  circumstances  of  the  case.  The 
case  of  Beg,  v.  Keighley,  Local  Government  Chronicle, 
1897,  p.  47,  shows  that  a  portion  may  be  added  to  a 
parish  without  the  bmial  district  of  the  added  portion 
being  changed  to  that  of  the  parish  to  which  it  has 
been  added.  The  same  principle  applies  to  the  area 
of  a  poor  law  union. 

Macmorran,  K.C,,  and  Naldrett,  for  the  defendant 
guardians.— The  added  portion  comes  within  tlie 
same  union  as  the  parish  to  which  it  has  been  added 
as  a  l^gal  consequence  of  the  addition,  because  it  has 
become  part  of  the  parish  to  which  it  is  added.  The 
identity  of  that  parish  is  not  destroyed  ( West  Bam 
Union  V.  London  County  Council,  50  W.  B.  275,  [1902] 
1  K.  B.  562),  and  the  enlarged  parish  remains  in  the 
same  union  as  the  old  paristi :  Beg,  v.  Durham  County 
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Council,  reported  in  Looal  Gbyemment  Ohroniole» 
1897,  p.  70.  A  parish  oannot  be  in  two  nniona  at 
onoe :  Poor  Law  Amendment  Act,  1831,  bs.  26,  32. 

Bybnb,  J. — The  order  in  this  case  was  made  under 
section  57  of  the  Local  Goveroment  Act,  1888.  It  is 
pointed  out  that  there  is  no  power  under  the  Act  for 
a  county  council  to  make  an  order  altering  the  area  of 
a  poor  law  union  as  such.  thougH  there  is  power  given 
by  section  58  for  the  Local  Government  Boa^  to 
make  cettain  orders  with  reference  to  poor  law  unions 
where  the  union  is  situate  in  more  tlum  one  oountv, 
and  there  are  other  Acts  of  Parliament  expressly 
enabling  the  board  under  certain  circumstances  to  deal 
with  these  areas.  Now  what  is  the  consequence 
with  reference  to  the  area  of  the  poor  law  union  of 
the  addition  of  this  portion  of  the  parish  of  Drigg 
and  Carleton  to  that  of  Seascale  ?  A  poor  law  union 
consists,  and  as  far  as  I  kaow  always  has  consisted,  of 
parishes,  and  in  the  Acts  of  Parliament  to  which  I 
have  been  referred  these  unions  were  made  with  refer- 
ence to  parishes.  I  have  not  been  told  whether  some 
modem  Acts  may  not  have  modified  this  in  special 
cases,  but  generally  speaking  the  statement  is  true. 
Does  that  mean  that  a  poor  law  uuion  must  consist  of 
pariahes  not  only  of  the  same  area,  but  also  of  the 
identical  areas  of  which  it  consisted  at  tiie  time  of  its 
creation,  unless  expressly  altered  by  some  authority 
having  power  to  alter  its  area  P  In  West  Ham  Union  v 
The  County  Council  of  London,  where  by  an  order  of 
the  Local  Government  Board  a  portion  of  a  parish  had 
been  added  to  another  parish  in  which  a  pauper  had 
acquired  a  settlement,  and  where  the  question  was 
raised  whether  the  order  had  destroyed  the  identity  of 
the  parish  which  had  been  added  to,  the  present 
Master  of  the  Bolls  said,  "  This  case  seems  to  me  to 
fall  outside  the  line  of  cases  cited  as  authorities  for 
the  appellants'  contention,  which  do  not  prevent 
us  from  sayinff  that  a  mere  accretion  of  a  small 
portion  of  the  parish  of  Wanstead  to  the 
parish  of  West  Ham,  where  such  accretion  does 
not  purport  to  destroy  the  identity  of  West  Ham,  does 
not  in  fact  have  that  effect."  And  Bomer,  L.J.,  said, 
'*  The  parish  of  West  Ham  has  not  been  destroyed, 
but  stiL  exists  as  a  parish  notwithstanding  that  some 
portion  of  another  parish  has  been  added  to  it."  And 
Mathew,  L.J.,  tak^s  a  similar  view.  So  that  you 
may  have  a  parish  added  to  by  virtue  of  an 
order,  yet  remaining  the  same  parish  with 
the  same)aame.  I  think  that  that  is  the  case  here.  The 
poor  law  union  of  Whitehaven  still  includes  the  parish 
of  Seascale.  That  parish  is  of  different  dimensions 
from  those  of  wbich  it  formerly  oonni^ted,  but  the 
identity  of  the  parish  has  not  been  destroyed,  and  I  do 
not  see  my  way  to  hold  that  a  portion  only  of  the 
parish  of  Seascale  is  included  within  the  area  of  the 
union  of  Whitehaven.  But  it  is  said  that,  there  being 
no  express  power  to  chaoffe  the  area  of  the  union,  the 
coun^  council  and  Locfu  Government  Board  could 
not  by  this  procedure  do  anything  which  would  have 
that  effect.  The  answer  is  that  although  the  actual 
acreage  of  the  union  is  enlairged,  the  area  reckoned 
by  parishes  is  not  increased.  Why,  then,  should  not 
the  legal  consequences  of  the  addition  of  a  porrion  to 
the  parish  follow  P  It  is  true  that  there  is  no  express 
power  ffivea  by  the  Act  to  alter  the  area  of  the  poor  law 
union,  but  there  are  no  words  in  the  Act  to  negative 
the  legal  consequences  arising  from  the  addition 
made  under  statutory  authority.  Certain  anomalies 
result  from  the  position  created,  but  I  understand 
that  Local  Government  Board  can  deal  mth 
matters  of  that  description,  and,  I  suppose,  an 
application  can  at  any  time  be  made  to  invoke  those 
powers  should  theae  anomalies  prove  burdensome.  I 
ought  not  to  part  with  this  case  without  referring  to 


to  the  case  of  Beg,  v.  Keighley,  where  the  learned 
judge  came  to  6he  conclusion  that  no  direction  to 
alter  a  bunal  district  h%d  been  given  by  an  order 
altering  the  parish  boundaries.  That  case  does  not 
apply  here,  because  here  the  county  council  could  not 
have  ordered  the  poor  law  area  to  be  altered. 

Action  diemieeed. 

Solicitors,  Leonard  H.  We»i,  for  John  Clark, 
Broughton-in-Fumess ;  SpeecTUey,  Mum/ord,  &  Craig, 
io%  Atkinson  &  Bennett,  Whitehaven, 


March  18,  19. 


Chan.  Div.  \ 
Farwell,  J.  f 

BOBINSOir  V.   GiFFABD  AND  OtHBBS.  (a.) 

Estate  tail — Orant  by  Crown  for  services  rendered — 
Consideration — Beversion  in  Crown — Power  to  dis^ 
entail— Fines  and  Becoveries  Act,  1833  (3  <fc  4  Will,  4, 
c.  74),  s.  18—34  ib  35  ffen.  8,  c.  20,  s.  2. 

An  estate  tail  granted  hy  the  Crown  to  a  subject  **/or 
divers  good  causes  and  considerations*'  {with  reversion  to 
the  Crown  in  case  of  lack  of  heirs  who  can  take  under 
the  grant)  comes  within  the  exceptions  mentioned  in 
section  18  of  the  Fines  and  Becoveries  Act,  1833,  and  34 
cfe  35  Hen,  8,  c.  20,  and  is  therefore  not  barrabU, 


Special 

By  a  grant  by  a  writ  of  Privy  Seal,  dated  the  24th 
of  July,  1675,  King  Oharles  11.  *'  for  divers  good 
causes  and  oonsiderationa  us  hereunto  especially 
moving  and  of  our  especial  grace,  certain  knowledge 
and  mere  motion  "  gave  and  granted  certain  fee  farm 
rents  issuing  out  of  lands  in  certain  counties  to  trustees 
upon  trust,  as  to  £100  per  annum,  part  thereof,  for 
the  use  of  Mary,  relict  of  Bichard  rendrell,  for  life, 
and  after  her  death  for  the  uae  of  the  heirs  of  the 
body  of  Bidiard  Pendrell,  and  for  want  of  such  heirs 
for  the  use  of  his  Majesty.  It  was  not  stated  in  the 
grant  for  what  consideration  it  was  made,  but  it  was 
alleged  that  Bichard  Pendrell  had  assisted  King 
Oharles  II.  in  his  escape  from  the  battle  of  Worcester 
in  1651. 

By  a  decree  made  on  the  10th  of  December,  1846, 
in  Giffard  v.  Withingion  (unreported)  it  was  declared 
that  the  annuities  specified  m  the  deed  of  grant 
were  of  the  nature  of  real  estate  and  well  entailed  by 
the  deed. 

On  the  5th  of  November,  1856,  Bobert  McLaren, 
one  of  the  heirs  of  the  body  of  Bichard  Pendrell,  pur- 
ported to  execute  a  disentailing  assurance  of  a  third 
part  of  the  annuity  in  favour  of  George  Bobinson, 
and  similar  deeds  were  executed  by  James  Withington 
on  the  7th  of  November,  1857,  and  bv  McLaren  And 
Withington  on  Uie  18th  of  March,  1859,  by  which  the 
remaining  two-thirds  were  granted  to  George 
Bobinson. 

Bobinson  died  in  1880,  having  devised  all  his  real  and 
personal  estate  to  the  plaintiff,  Walter  Bobinson,  who 
was  in  receipt  of  the  annuity  Ull  1900,  wh^n  payment 
was  stopped  by  the  defendant,  Walter  Giffard,  who 
was  the  trustee  of  the  deed  of  grant  of  1675. 

Bobert  McLaren  was  still  living,  and  his  grandson, 
Bobert  McLaren,  was  added  as  defendant  to  represent 
the  heirs  of  the  body  of  Bichard  Pendrell  other  than 
the  elder  McLaren. 

The  questions  submitted  for  the  opinion  of  the  court 


(1)  Whether  the  several  indentures  of  the  5th  of 
November,  1856,  the  7th  of  November,  1857,  and  the 

(a.)  Beported  by  J.  H.  Davibs,  Esq.,  Barrister- 
at-Law. 
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18th  of  Mftroh,  1859,  were  effeotnal  for  the  purpose 
of  barring  and  defeating  all  and  every  or  any  of  the 
estates  in  tail  either  at  law  or  in  eqaity  of  Bobert 
MoLaren  and  James  Withington  of  and  in  the  annuity 
of  £100,  and  the  estates  in  tail  in  remainder  expectant 
on  the  determination  of  such  estates. 

(2)  Whether  Walter  Bobinson  was  entitled  under  or 
by  virtue  of  the  said  indentures  to  payment  of  the 
annuity  during  the  joint  lives  of  Bobert  McLaren  and 
James  Withington,  and  to  payment  of  a  moiety  or  |ny 
and  what  other  'portion  thereof  during  the  life  of 
either  of  them. 

U^ohn^  K.C.9  and  Martdli,  for  plaintiff. 

Underhill,  for  Qiffard. 

H,  M.  Humphry,  for  the  other  defendants. — 
Though  the  services  rendered  were  not  stated  in 
the  grant,  there  was  ample  record  in  existence  in  the 
state  papers  of  the  reign  of  Charles  II.  and  on  the  tomb 
of  Bichard  Pendrell,  as  to  what  those  services  were. 
The  services  would  be  presumed  by  the  court  In  the 
case  oiDuke  of  Grafton  y.  The  London  and  Birmingham 
Bailway  Go,,  6  Bicg.  N.  G.  27,  the  estate  tail  was 
granted  by  tiie  king  in  consideration  of  natural  love 
and  affection,  not  for  services  rendered  to  the  Crown, 
as  in  this  case. 

Faewbll,  J.,  said  that  the  first  point  raised, 
whether  the  estate  was  an  estate  tail,  was  concluded 
by  the  decree  of  the  Yice-ChauceUor  in  the  case  of 
Wffard  V.  Withington,  so  that  it  must  be  deemed  that 
there  was  an  estate  tail  created  by  the  grant.  The 
seoond  point  raised,  whether  that  estate  tail  could  be 
barred  or  not,  depended  on  section  18  of  the  Fines 
and  Becoveries  Act,  1833,  which  ran  as  foUows :  ''  The 
power  of  disposition  hereinbefore  contained  shall  not 
extend  to  tenants  of  estates  tail,  who,  by  an  Act  passed 
in  34  &  35  Hen.  8,  intituled  'an  Act  to  embar 
feigned  recovery  of  land  wherein  the  king  is  in 
reversion,'  or  by  any  other  Act  are  restraint  from 
barring  their  estates  tail."  He  was  therefore 
thrown  back  to  34  &  35  Hen.  8,  c.  20.  Two 
points  were  taken  on  this.  It  was  said  that,  taking 
the  Act  of  Parliament  and  the  reading  in  Go.  litt. 
372,  h  6,  together,  Gbarle s  n.»  at  the  time  he  received  the 
services  of  the  Pendrells  after  the  battle  of  Worcester 
was  not  king  de  fado,  and  that  they  were  not  there- 
fore subjects  within  iiie  meaning  of  the  Act,  because 
he  was  a  fugitive,  and  the  x>ower  of  the  Grown  was 
really  in  the  hands  of  the  Protector.  In  his  opinion 
that  was  not  the  true  view.  Subsequent  legiuation 
when  Gharles  II.  was  restored  proceeded  to  wipe  out 
the  legislation  of  the  Gommonwealth,  and  declared 
what  was  still  believed  the  law,  that  the  assent  of 
the  king  was  necessary  to  an  Act  of  Parh'ament; 
and  accorded  with  a  statement  in  3  Inst.,  at  pp. 
6,  7,  that  **  there  must  always  be  a  king  by  law." 
In  his  opinion,  therefore,  Gharles  was,  for  the 
purposes  of  the  Act  under  discussion,  a  king  to 
whom  services  might  be  rendered  within  the 
meaning  of  the  Act.  A  reference  had  been  made  to 
the  Statute  of  Treasons  and  to  the  distinction  between 
tk'^g  de  facto  axAde  Jure*  But  this  particular  case 
was  not  of  that  class  of  cases,  and  depended  on  other 
matters.  It  really  became  necessary  during  the  Wars 
of  the  Boses  and  the  various  civil  wars  which  took 
place  in  earlier  times  that  there  should  be  some 
security  for  people  who  wanted  to  live  quietly, 
and  that  they  should  not  be  deemed  traitors  in 
one  year  and  loyal  in  the  next.  Gonsequently 
provision  was  mtde  to  enable  allegiance  to  l>e 
rendered  to  a  king  de  facto,  who  was  not  king 
de  Jure  then,  but  might  become  so  afterwards.  Ju 
could  not  be  said,  therefore,  that  the  terms  of  the  Act 
of  Henry  YIII.  had  not  been  complied  with.    There 


was  this,  of  course,  to  be  considered,  that,  tmless  the 
king  de  jure  did  in  due  course  become  king  de  fticto, 
he  never  could  have  made  a  grant  which  would  have 
had  any  effect  on  the  revenues  of  the  Grown.  But 
inasmuch  as  he  did  become  king  de  facto,  then  having 
regard  to  tiie  legislation  whiah  he  had  referred  to,  he 
was  king  de  Jure  from  the  death  of  Gharles  I.,  and 
therefore  services  might  ba  rendered  to  him  by 
subjects  within  the  meaning  of  the  Act. 

The  other  point  was  this :  It  was  said  that  the 
wording  of  the  grants  produced  from  the  Becord  Office 
showed  that  there  was  consideration  for  the  earlier 
grants,  but  that  the  grant  of  1675  was  simply  "for 
divers  good  causes  and  considerations."  But  the  answer 
to  that  seemed  to  be  that  it  must  be  inferred  from  the 
evidence  that  these  "  divers  good  causes  and  consid- 
erations "  were  the  services  referred  to  in  the  former 
grants.  It  was  a  matter  of  common  knowledge  and 
perhaps  of  judicial  cognizance  that  when  the  king 
first  returned  there  were  certain  difficulties  in  finance, 
and  he  c auld  not  grant  rewards  to  his  subjects  then, 
but  time  had  to  elapse  and  they  had  to  take  what  they 
could  get.  The  true  results  of  the  documents  before 
the  court  was  that  the  grant  of  1675  was  a  final 
grant  to  which  the  others  were  temporary,  and  up  to 
which  they  led.  The  result  was  that  the  grant  was 
within  the  exception  in  section  18  of  the  Fines  and 
Becoveries  Act,  and  within  34  &  35  Hen.  8,  c  20, 
and  was  therefore  not  barrable. 

It  was  not  arguable,  however,  that  each  individual 
had  not  the  right  during  his  life  to  dispose  of  his 
interest.  The  grant  would  be  good  during  the  life- 
time of  the  grantor.  As  to  one  moiety  the  grantor 
was  still  alive,  and  the  plaintiff  was  entitled  to  that 
moiety  during  the  life  of  the  grantor,  but  as  regards 
the  other  grantor  there  was  no  evidence  whether  he 
was  alive  or  dead,  and  there  must  be  an  inquiry. 

Solicitors  for  plaintiff,  Francis  dh  Johnson. 

Solicitors  for  Giffard,  Nussey  &  FeUowes. 

Solicitors  for  defendants.  Fetch  &  Go, 


Div.l 


Feb.  25,  26. 


Ghan.  Div. ' 
Buckley, 

In  re  D'Este's  Settlement  Teusts. 

POULTBB  V.   D*£STE.  (a.) 

Gonjiict  of  laws — Power  of  appointment^Execution — 
Domiciled  foreigner —  Will  valid  by  law  of  domicU  hut 
invalid  by  English  law — Gefneral  bequest— Gonstrue^ 
tion— Wills  Act,  1837  (1  Vict.  c.  26),  s.  27. 

Although  a  will  executing  a  power  takes  effect  as 
operating  on  the  instrument  containing  the  power,  and 
must  be  read  as  if  it  v^as  interpolated  into  thai  instru- 
ment, yet  being  a  will,  it  must,  in  the  absence  of  a  con- 
trary intention,  be  construed  according  to  the  law  of  the 
domicil  of  the  testator.  In  such  construction,  if  the 
domicil  of  the  testcttor  be  foreign,  section  27  of  the  Wills 
Act,  which  is  a  rule  for  the  construction  only  of  wills 
of  which  an  English  court  is  the  court  of  construction, 
has  no  place,  in  the  absence  of  any  express  direction  that 
the  will  is  to  be  construed  according  to  English  law, 

A  French  stibject  domiciled  in  France,  having  a  power  of 
appointment  over  a  fund  under  an  English  instrument,  left 
all  her  property  to  her  husband  by  a  will  which  was  valid 
according  to  French,  but  invalid  according  to  English 
law.  The  will  contained  no  express  reference  to  the 
power,  and  no  express  direction  thai  it  was  to  be  construed 

(a.)  Beported  by  H.  L.  Oemiston,  Esq.,  Barrister- 
at-Law. 
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according  to  English  law.    Administration  with  the  will 
annexed  was  granted  in  England, 

Held,  that  the  power  had  not  been  exercised. 

In  re  Price,  48  W.  B.  373,  [1900]  1  Oh,  442,  dis- 
tinguished. 

Adjourned  summonB. 

By  the  marriage  settlement,  dated  the  17th  of 
August,  1874,  of  the  Baroness  D*Este,  trustees  were 
directed  to  stand  possessed  of  certain  British  and 
colonial  investments  transferred  to  them  by  the 
Baroness  in  contemplation  of  her  marriage,  on  trust 
for  herself  and  her  husband  for  their  respective  lives, 
and  after  the  death  of  the  survivor  for  the  issue  of 
the  marriage  as  therein  mentioned,  and  if  there 
should  be  no  such  issue,  as  she  should  (if  covert)  by 
will  appoint,  and  in  default  of  appointment,  in  the 
event  which  happened,  for  her  next-of-kin  according 
to  the  statute  as  if  she  had  died  possessed  thereof 
domioiied  in  England,  intestate,  and  without  having 
been  married. 

She  married  Baron  B'Este  in  England  on  the  18  th 
of  August,  1874.  He  was  at  that  time,  and  has  ever 
since  continued  to  be,  a  French  subject,  domioiied  in 
France.  At  the  date  of  the  marriage  she  was  a 
British  subject,  domiciled  in  England. 

Baroness  D^Este  died,  durioff  a  temporary  visit  to 
this  country,  on  the  17  th  of  February,  1902.  There 
never  was  any  issue  of  the  marriage. 

On  the  12th  of  September,  1876,  she  had  made  an 
unattested  holograph  will  in  French  form  and  in  the 
French  language.  The  relevant  passage  wai  trans- 
lated as  follows:  "I  appoint  Baron  D^Este  my 
general  and  universal  legatee.  I  consequently 
bequeath  him  all  the  peraonal  and  real  property  that 
shall  belong  to  me  at  my  decease  and  shall  compose 
my  estate.  He  shall  enjoy  and  dispose  of  the  same 
absolutely  as  from  the  day  of  my  deatb.*' 

On  the  28th  of  August,  1902,  administration  with 
the  will  annexed  was  granted  to  the  Baron  by  the 
Probate  Division. 

At  the  date  of  her  death  the  only  property  of  the 
Baroness,  other  than  that  over  which  she  had  the 
power  of  appointment,  consisted  of  cash  standing  to 
her  credit  at  her  bankers  in  England,  and  certain 
property  in  France. 

Barou  D'Este  claimed  the  capital  of  the  property 
comprised  in  the  settlement.  The  trustees  accordingly 
took  out  the  present  summons  asking  whether  the 
power  had  been  validly  exercised. 

It  appeared  that  the  will  had  been,  according  to 
French  law,  validly  executed.  A  power  of  appoint- 
ment is  foreign  to  the  principles  of  French  law,  and, 
consequently,  there  are  no  rules  of  construction 
applicable  to  a  French  will,  by  virtue  of  which  general 
expressions  would  be  held  to  exercise  a  power.  In 
general,  therefore,  if  a  French  court  had  to  determine 
the  question  whether  certain  words  or  phrasjs 
exercised  a  power  conferred  by  an  English  instru- 
ment, it  would  apply  English  law.  If,  hovrever,  the 
will  had  to  be  construed  according  to  French  law, 
the  words  used  would  exclude  property  over  which 
the  testatrix  had  only  a  power  of  appointment. 

Ingpen,  K.O,,  and  Ashworth  James,  for  the  trustees. 

Asihury,  K,G„  and  F,  A,  Milne,  for  Baron  D'Bste. 
— ^According  to  French  law  the  will  was  well  executed, 
and  on  that  footing  administration  with  the  will 
annexed  has  been  granted  in  England.  The  will,  in 
addition  to  its  testamentary  effect,  operates  as  an 
exercise  of  a  power ;  to  that  extent  it  must  be  read  as 
part  of  the  settlement  creating  the  power,  and  must 
be  construed  according  to  the  law  of  the  settlement, 
which  is  English:  D'Huart  v.  Harkness,  13  W.  B. 
513,  34  Beav.  324.  Section  27  of  the  Wills  Act  is 
now  part  of  tlie  law  of  England,  and  applies  to  all  |^ 


testamentary  exercises  of  English  powers:  In  the 
Goods  of  Alexander,  8  W.  E.  461,  29  L.  J.  P.  &  M. 
93.  The  same  doctrine  was  laid  down  in  In  re 
Price,  48  W.  E.  373,  [1900]  1  Oh.  442,  and  the 
particular  words  in  the  will  in  that  case  were 
immaterial  to  the  decision. 

They  also  referred  to  In  the  Goods  of  Joys,  30 
L.  J.  P.  &  M.  169.  9  W.  B.  Pro  Dig.  7  ;  In  re  Kingdon, 
34  W.  E.  634,  32  Oh.  D.  604  ;  Povey  v.  Hcyrdern,  [1900] 

1  Oh.  492.  48  W.  B.  Dig.  208 ;  Barretto  v.  Young,  [1900] 

2  Oh.  339,  48  W.  B.  Dig.  143 ;  De  Nicols  v.  Curlier,  48 
W.  E.  269,  [1900]  A.  0.  21 ;  and  Bremer  v.  Freeman, 
5  W.  B.  618,  10  Moo.  P.  0.  306. 

Buckmaster,  K,0,,  and  Maugham,  for  persons 
entitled  in  default  of  appointment. — The  document 
must  be  construed  acoor(£ng  to  the  law  of  the  domicil 
of  the  testator,  which  was  French.  By  French  law  it 
did  not  exercise  the  power.  The  Wills  Act  is  not 
applicable  to  the  mils  of  foreigners :  Bremer  v. 
Freeman, 

T,  T,  Methold,  in  the  same  interest. 

Asthwry,  K.  0 ,  replied. 

BuoKLBY,  J.,  stated  the  facts,  and  continued:  At 
her  death  the  general  power  of  appointment  existed. 
The  question  I  have  to  decide  is  whether  by  her 
French  will  she  has  exercised  that  power. 

In  the  first  place,  it  is  plain  that  where  an  English 
instrument  contains  a  power  exercisable  by  will,  that 
power  may  be  exercised  either  by  a  will  executed  in 
accordance  with  the  law  of  this  country  or  by  any 
instrament  recognized  bv  the  law  of  this  country  as 
being  a  will.  A  will  executed  by  a  domioiied 
foreigner  according  to  the  law  of  his  domicil  is  in 
this  country  recognized  as  a  valid  will  although  it  is 
not  executed  in  accordance  with  the  law  of  this 
country.  Accordingly  the  will  of  this  French  lady  is 
a  valid  will,  and,  as  such,  has  been  admitted  to  pro- 
bate. The  question,  then,  is  whether  that  will  has 
exercised  the  power.  Tne  will  refers  neither  to  the 
power  nor  to  the  property,  and,  unless  this  French 
will  can  have  the  bsnefit  of  section  27  of  the  Wills 
Act  it  cannot  be  contended  that  it  exercised  a  power. 
The  question,  therefore,  resolves  itself  into  this,  is 
section  27  available  P 

In  the  next  place,  it  will  be  noticed  thc^t  for  the 
purpose  of  such  a  will  as  this  you  must  exclude 
sections  9  and  10  of  the  Wills  Act,  otherwise  the 
thing  would  be  no  will.  According  to  section  9  the 
will  must  be  attested  by  two  mtnesses.  This  will  was 
not.  According  to  section  10,  to  exercise  the  power 
of  appointment  it  mnst  be  executed  in  the  manner 
requured  for  the  execution  of  a  will.  It  is  not  so 
executed ;  therefore  if  sections  9  and  10  apply,  this  is 
not  a  will  at  all.  But  it  is  said  although  sections 
9  and  10  are  excluded,  as  they  are  plainly  by  reason 
of  the  fact  that  our  law  recognizes  a  will  not 
executed  according  to  our  law,  but  executed 
according  to  the  law  of  the  domicil  of  the 
testatrix,  that  to  such  a  will  section  27  is  never- 
th^ess  applicable.  It  appears  to  me  that  that  is 
not  the  case.  Section  27,  as  I  understand  it,  is 
a  rule  of  construction.  It  is  a  seotion  which  requires 
that  in  reading  a  doeument  you  shall  attribute  to  its 
language  a  meaning  which,  but  for  that  section,  it 
womd  not  bear.  It  is  a  rule  of  construction  applicable 
to  documents  as  to  which  this  court  is  a  court  of  con- 
struction. What  would  be  the  court  of  construction 
to  determine  the  effect  of  this  French  will  P  In  my 
opinion,  this  being  a  foreign  instrument  executed  by 
a  foreigner  in  her  domicil,  primd  facie  it  would  have 
to  be  considered  accordmg  to  the  law  of  the  domicil. 
That  is  not,  indeed,  disputed.  Bat  it  is  said,  and  said 
truly,  that  where  you  have  a  power  execute  i  by  will, 
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the  thing  whioh  you  look  at  must  no  doubt  be  a  will, 
for  otherwise  it  is  not  an  exercise  of  the  power ;  but 
when  you  have  got  it  and  read  it,  it  takes  effect,  not  as 
a  will,  because,  ex  hypothesi,  the  property  does  not 
belong  to  the  testator,  but  it  operates  witu  reference 
to  the  settlement  containing  the  power.  To  an  extent 
that  is  true.    Tben  it  is  said  ttiat  I  must  take  this 
French  document  and  read  it.  not  as  a  will  in  the  sense 
in  which  I  have  explained,  but  as  if  the  directions 
contained    in     that     document     were     introduced 
into   the   instrument   whioh   contained  the  power. 
That   is    quite  right ;    but  how  must  I  read  it  ? 
I  have  to  introduce  into  the  instrument  whioh  con< 
tains  the  power  referentially  a  foreign  document.    I 
have  to  see  that  the  power  was  exercised  according 
to  the  meaning  expressed  by  the  donee  of  the  power. 
Now,  how  am  I  to  ascertain  the  meaning  of  the 
donee  of  the  power  P    I  mustasoertaio  it  aocordiag  to 
the  law  of  the  place  applicable  to  the  document  and 
to  the  domioil  of  the  person  executing  the  document, 
and  that  is  to  be  taken  as  the  law  governing  its  con- 
struction.   If  I  do  that,  I  have  then  to  read  the 
French  will  and  say  on  the  principle  of  French  con- 
struction, excluding,  therefore,  section  27,  which  is 
a  rule  for  English  construction,  what  the  testatrix 
meant.    The  evidence  as  to  the  French  law  is  Uiat 
powers  of  appointment  are  unknown  in  France.    If  a 
oourt  of  construction  in  France  were  to  read  tiiis 
document  it  would  have  to  be  informed  by  evidence 
what  a  power  of  appointment  is  in  our  law;  and 
having  learned  what  it  is  it  would  have  to  apply  the 
proper  principles  of  construction  in  France  to  ascer- 
tain whether  or  not  this  property  has  passed  under 
this  instrument.    Section  27,  which  is  a  rule  of  con- 
struction here  and  not  there,  as  it  appears  to  me,  would 
have  no  place  in  the  discusaion.  You  may  state  the  pro- 
position in  either  one  of  two  ways.  Sections  9  and  10  of 
the  WiUs  Act  must  be  excluded,  or  otherwise  this  is  not 
a  will  at  all.    If  you  exdude  those  you  exclude  them 
because,  although  they  form  part  of  the  Wills  Act, 
they  do  not  apply  to  such  a  will  as  this,  and  you 
must  exclude  also  section  27.    Or  you  may  state  it  in 
the  other  form,  that  in  a  French  oourt  the  rule  of 
construction  under  section  27  is  not  a  rule  applicable 
at  alL 

I  have  thus  discussed  the  matter  upon  principle ; 
but  the  point  really  is  governed,  I  thiuk,  by  the 
decision  of  Stirltog,  J.,  in  In  re  Pricey  48  W.  B.  373, 
[1900]  1  Gh.  442.  I  do  not  propose  to  deal  VFith 
any  of  the  earlier  authorities;  the  learned  judge 
went  through  them  there.  As  I  understand  the 
decision  in  In  re  Price,  the  learned  judge  decided, 
in  the  first  place,  that  a  will  valid  according  to  the 
law  of  the  domicdl  of  the  testator  is  a  valid  wiU  for 
the  purpose  of  the  power  contained  in  an  English 
instrument  giving  power  to  dispose  of  proper^  by 
will;  and  secondly,  he  decided  that,  inasmuch  as 
that  will  contained  the  words  **  It  shdl  thas  be  con- 
sidered in  England  the  same  as  in  France,"  that  the 
testatrix  had  said  or  might  say  in  effect,  if  you  chooie 
you  are  to  read  the  language  of  this  my  will  upon 
those  principles  of  construction  which  would  be 
applicable  in  England  to  a  will.  If  she  had  said  so, 
she  would  in  effect  have  said,  *'for  the  purpose  of 
this  my  will  you  may  take  it  I  am  meauiog  to  dis- 

fose  of  not  only  my  property,  but  also  of  that  which 
have  by  way  of  power ;  in  other  words,  I  mf>an  you 
to  introduce  section  27."  In  the  absence  of  those 
"words,  as  I  understand  the  learned  judge,  he  would 
have  arrived  at  a  contrary  conclusion.  If  there  had 
not  been  words  to  introduce  the  English  rule 
of  construction  he  would  have  thought  that 
the  will  did  not  d^al  with  it.  He  says  upon  this 
last  point  that  the  question  is  one  of  con- 
struction;    "in   general    a    will    is    to    be    con- 


strued according  to  the  law  of  the  domioil  of  the 
testator,"  and  then  he  cites  from  Dicey  (GoDfiict  of 
Laws,  p.  695)  :  "  But  this  is  a  mere  canon  of  inter- 
pretation which  should  not  be  adhered  to  when  there 
is  any  reason,  from  the  nature  of  the  will  or  otherwise, 
to  suppose  that  the  testator  wrote  it  with  reference 
to  the  Lftw  of  some  other  country."  And  then,  as  to 
that  the  learned  judge  goes  on  to  say  that  there  is  in 
the  will  something  to  show  that  the  testatrix  wrote  it 
With  reference  to  the  law  of  England,  because  the 
testatrix  had  said  it  was  thus  to  be  considered  in 
England  the  same  as  in  France.  He  says :  '*  I  think 
it  is  indicated  upon  the  face  of  the  will  that  she  wrote 
it  with  reference  to  the  law  of  England  as  well  as  the 
law  of  France.  Therefore  I  think  that  I  am  entitled 
to  apply  the  rules  of  construction  which  would  by 
Eoglish  law  be  applied."  And  he  applies  it;  but  I 
think  in  the  absence  of  these  words  he  could  not  have 
so  applied  English  rules  of  construction. 

I  hold,  therefore,  that  this  lady's  will  did  not 
exercise  the  power. 

Solicitors,  Nicholl,  Maniity,  &  Co, ;  Burne  &  Wyhes  ; 
McG.  Poidter;  T.  D.  BouUon. 


May  6,  13. 


E.  B.  Div.    ] 
(Bigham,  J.)  ] 

Board   of    Trade   v.   Sailing    Ship    Glenpark 
(Limitbd).  (a.) 

Ship  —  Seaman  —  "  Distreeeed  Seamen  "  —  '  *  Sufficient 
evidence  " — Merchant  Shipping  Acts,  1894,  (57  <fc  58 
Vict.  c.  60),  1898  (61  &  62  Vict,  c.  44). 

The  owners  of  a  vessel  which  had  been  wrecked  paid 
the  shipwrecked  crew  the  balance  of  wages  due  to  them. 
Some  of  the  crew  were  maintained  and  provided  with  a 
passage  to  the  United  Kingdom  by  the  Governor  of  South 
Australia,  acting  by  the  Marine  Board  of  South 
Australia,  on  behalf  of  the  Crown.  The  wages  paid 
were  in  eoccess  of  the  expense  thus  incurred. 

The  Board  of  Trade,  on  behalf  of  the  Crown,  under 
the  Merchant  Shipping  Act,  1894  (57  <fc  58  Vict.  e.  60), 
«.  193,  sued  the  shipowners  to  recover  the  expenses  so 
incurred. 

Held,  that  such  seamen  were  "distressed  seamen** 
within  the  meaning  of  the  Merchant  Shipping  Acts,  1894 
and  1898,  and  thai  the  possession  of  wages  was 
immaterial;  ** sufficient  evidence**  in  section  19Z,  sub- 
section 3,  of  the  Merchant  Shipping  Act,  1894,  means 
cmclusive  evidence. 

Action  tried  in  Commercial  Court. 

This  was  an  action  brought  by  the  Board  of  Trade 
under  sections  193  of  57  &  58  Vict.  c.  60.  to  recover  a 
sum  of  money  from  the  owners  of  The  Olenpark, 
beiog  expenses  incurred  in  maintaining  and  sending 
a  party  of  shipwrecked  sailors  from  Australia  to 
England. 

The  facts  appear  from  the  following  statement : 

1.  The  defendants  were  at  all  materittl  times  the 
registered  owners  of  The  GUnparh,  a  British  ship 
within  the  meaning  of  the  Merchant  Shipping  Act, 
1894.  2.  In  May,  1900,  The  Glenpark  left  Barry 
(Cardiff)  on  a  voyage  to  Cape  Town  and  (or)  any 
ports  or  places  within  the  limits  of  75  deg.  north  and 
60  deg.  south  latitude,  the  maximum  time  to  be  three 
years'  .trading  in  anv  rotation  and  to  end  in  the 
United  Kingdom  or  Continent  of  Europe  between 
the  Elbe  and  Brest  inclusive,  at  master's  option.  3. 
On  the  29th  of  January,  1901,  The  Glenpark,  in  the 

(a.)  Beported  by  W.  T.  Turton,  Esq.,  Barrister- 
at-Law. 
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oonne  of  the  said  voyage,  left  Port  Oermeia,  in  South 
Australia,  on  a  voyage  to  Algoa  Bay,  her  orev  oon- 
■iflting  of  twenty- six  hands  all  told— namely, 
master,  tvo  mates,  oook,  steward,  carpenter, 
sailmaker,  boatswain,  five  apprentices  (one  of  whom 
acted  as  third  mate),  twelve  A.B.'s,  and  one  ordinary 
teaman.  4.  On  the  1st  of  February,  1901,  The  Glen- 
park  struck  on  a  sunken  rock  near  Wedge  Island,  in 
Spencer  Gulf,  S^uth  Australia,  and  became  a  total 
wreck.  The  crew  lost  the  whole  of  their  effects 
except  the  clothes  they  were  wearing,  but  were  saved 
and  taken  in  the  ship's  boats  to  Port  Victoria,  in  South 
Australia,  arriving  there  on  the  2Qd  of  February, 
1901.  The  log  and  agreement  with  the  crew  were 
lost  with  the  vessel.  6.  Between  the  2ad  of  February 
and  the  4th  of  February,  1901,  the  crew  were  sub- 
sisted at  Port  Victoria  by  the  Governor  of  South 
Australia  on  behalf  of  the  Grown,  actine  by  the 
Marine  Board  of  South  Australia,  at  a  oost  (ezdudinff 
that  incurred  in  respect  of  the  master)  of  £13  Is.  6d. 
On  the  4th  of  February,  1901,  the  crew  were  pro- 
vided with  passages  from  Port  Victoria  to  Port 
Adelaide  by  the  same  authority  at  a  cost  (excluding  that 
incurred  in  respect  of  the  master)  of  £20  168.  7.  The 
orew  on  their  arrival  on  the  4th  of  February  at  Port 
Adelaide  were  (except  the  master)  subsisted  there  by 
the  same  authority  at  a  cost  of  £26  58.,  and  were 
also  provided  by  the  same  authority  wit^  necessary 
clothing.  8.  On  the  6th  of  February,  1901,  the 
representatives  of  the  owners  of  The  Glm;park  at  Port 
Adelaide,  in  the  presence  of  the  superintendent  of 
the  Mercantile   Marine  Board  of  South  Australia, 

Said  each  member  of  tha  crew  the  balance  of  wages 
ue  to  him  under  the  agreement  with  the  orew  up  to 
to  time  the  vessel  was  lost.  9.  The  majority  of  the  said 
crew  obtained  employment  at  Port  Addaide,  but  eight 
members  thereof  faded  to  obtain  any  employment 
and  were  provided  with  passages  to  the  United 
Kingdom  by  the  same  authority  at  a  oost  of  £63  29. 6d. 
10.  As  regards  each  member  of  the  orew  (excluding 
the  master)  the  total  expenses  incurred  on  his  behalf 
by  the  said  authority  are  altogether  the  sum  of 
£236  5s.  Id.  11.  The  Board  of  Trade,  on  behalf  of 
the  Grown,  paid  the  said  sum  of  £236  5a.  Id.  to  the 
said  authority  as  money  due  to  them  in  respect  of 
expenses  incurred  on  account  of  distressed  aetmen 
within  the  meaniog  of  section  193  of  the  Merchant 
Shipping  Act,  1894,  and  the  Board  of  Trade  conteod 
that  they  are  entided,  on  behalf  of  the  Grown,  to 
recover  tiie  whole  of  that  sum  from  the  defendants 
under  the  same  section.  12.  The  defendants  have 
paid  to  the  plaintiffs,  and  the  plaintiffs  have  accepted, 
both  without  prejudice,  various  sums  amounting  in 
all  to  £136  6j.  2d.  in  respect  of  the  expenses  of 
members  of  the  crew,  fourteen  in  number,  and  with 
regard  to  the  expenses  of  such  members  the  defend- 
ants have  admitted  liabUity;  and  no  question  of 
further  payment  in  reference  to  such  members  nov 
arises.  Ajb  regards  these  fourteen  members  of  the 
crew,  the  wages  so  paid  to  them  were  in  every  case 
less  than  the  amount  expended  on  their  behalf  as 
hereinbefore  mentioned.  The  said  sum  of  £  136  68. 2d. 
is,  in  fact,  greater  by  £1  58.  6d.  than  the  amount  of 
the  said  expenses,  but  the  difference  is  for  the  purpose 
of  this  case  to  be  treated  as  immaterial.  The  balance 
of  the  total  sum  of  £236  2s.  Id.  mentioned  in  para- 
graph 10  of  this  case — ^namely,  £99  .IBs.  lid.,  has 
never  been  paid  to  the  plaintiffs  by  the  defendants  in 
whole  or  in  part,  and  the  plaintiffs  now  claim  suoh 
balance  from  the  defendants  in  this  action.  Suoh 
balance  represents  the  amotmt  of  expenses  incurred 
on  behalf  of  the  eleven  remaining  members  of  ttie 
crew  other  than  the  fourteen  members  above  men- 
tioned, the  wages  paid  to  whom  as  aforesaid  were  in 
every  case  greater  than  the  expenses  so  incurred. 


Sir  R.  B.  Finlay,  A,G„  Sir  E,  Canon,  8,G.,  and 
Sutton, — ^The  seamen  were  ''distressed  seamen" 
within  the  meaning  of  the  Merchant  Shipping  Act ; 
tbe  possession  of  wages  makes  no  difference  ;  and  the 
provision  in  .section  193,  sub -section  3,  of  the 
Merchant  Shipping  Act,  1894,  as  to  the  production  of 
the  account  and  proof  of  payment  for  and  on  behalf 
of  the  Board  of  Trade  being  "  sufficient  evidence  that 
the  expenses  were  incurred  or  repaid  under  this  Act 
by  or  on  behalf  of  the  Grown  "  means  the  evidence  to 
be  conclusive  evidence. 

DanchvertB,  K.C^  and  Leslie  Scott. — If  a  seaman  has 
sufficient  money — that  is,  sufficient  money  to  support 
himself —he  cannot  be  a  *'  distressed  "  seaman.  To  be 
''distressed'*  a  sailor  must  be  in  distress,  and  by 
reason  of  one  of  the  causes— e.^.,  shipwreck.  A  sailor 
need  not  be  distressed  the  whole  time ;  it  is  possible 
for  one  to  cease  to  be  distressed  and  afterwards  to 
again  become  distressed.  "  Sufficient  evidence  ** 
(sub-section  3  of  section  193)  means  sufficient  in  absence 
of  proof  to  the  contrary.  These  words  are  not 
strong  enough  to  enable  the  Board  of  Trade  to  shut 
out  evidence :  Barradough  v.  Greenhough,  15  W.  B.  21, 
L.  B.  2  Q.  B.  612.  The  Board  of  Trade  can  pay  in 
some  cases  where  they  cannot  impose  the  liability  on 
the  owners. 

The  Merchant  Shipping  Act,  1894  (57  &  58 
Vict  c.  60),  s.  190,  provides  that:  "The  Board  of 
Trade  may  make  regulations  with  respect  to  the 
relief,  maintenance,  and  sending  home  of  seamen  and 
apprentices  found  in  distress  abroad,  and  may  by  those 
regulations  in  this  Act  referred  to  as  the  distressed 
seamen  regulations  .  .  .  make  such  conditions  as 
they  think  fit  with  regard  to  that  relief,  maintenance, 
and  sending  home,  and  a  seamen  shall  not  have  any 
right  to  be  relieved,  maintained,  or  sent  home  except 
in  the  cises  and  t3  the  extent  and  on  the  conditions 
provided  by  those  regulations."  Section  191  provides : 
"The  following  authorities  .  .  .  governors  of 
British  possessions,  British  consular  officers  of  her 
M«jesty  in  foreign  countries  shall  .  .  •  provide 
for  the  maintenance  until  a  passage  home  can  be 
procured  of  •  .  .  seamen  who  by  reason  of  having 
been  discharged  or  left  behind  or  shipwrecked  from 
any  British  ship  are  in  distress  in  any  place  abroad." 
Sub-seotion  4 :  "  The  authority  shall  be  paid  in  respect 
of  the  expenses  of  the  maintenance  and  conveyance  of 
diatressea  seamen  such  sum  as  the  Board  of  Trade 
may  allow,  and  those  sums  shall,  on  the  pro- 
duction of  the  bills  of  disbursements  with  the 
proper  vouchers,  be  paid  as  hereinafter  provided." 
Section  193  :  "  (1)  Where  any  expenses  on  account  of 
any  such  distressed  seaman  or  apprentice  as  follows — 
namely  (a)  .  .  .  (6)  .  .  .  either  for  his  main- 
tenance, necessary  clothing,  conveyance  home,  or,  in 
case  of  death,  for  his  burial,  or  otherwise  in 
accordance  with  this  Act  are  incurred  by  or  on  behalf 
of  the  Grown,  or  are  incurred  by  the  government  of  a 
f oreiflm  country,  and  repaid  to  that  government  by  or 
on  behalf  of  the  Grown,  those  exp'^nses,  together  with 
the  wages,  if  any,  due  to  the  seaman  or  apprentice, 
shall  be  a  charge  upon  the  ship,  whether  British  or 
foreign,  to  which  such  distressed  seaman  or  apprentice 
belonged,  and  shall  be  a  debt  to  tbe  Grown  from  the 
master  of  the  ship  or  from  the  owner  of  the  ship  for 
the  time  being,  and  also,  if  the  ship  be  a  foreign  ship, 
from  the  person,  whether  principal  or  ageut,  who 
engaged  the  seaman  or  apprentice  for  service  in  the 
ship.  (2)  The  debt,  in  addition  to  any  fines  which  may 
have  been  incurred,  may  be  recovered  by  the  Board  of 
Trade  on  behalf  of  the  Grown  either  by  ordinary 
process  of  law  or  in  the  court  and  manner  in  which 
wages  may  be  recovered  by  seamen.  (3)  In  any 
proceeding  for  such  recovery  the  production  of  the 


556 


THE   WEEKLY  REPORTER. 


[Jane  27, 1908.] 


Vol.  LI. 


H.O.  BoAKD  OP  Tbadb  v.  Sailikq  Ship  Glekpakk  (Ld.).— L.  &  N.  W.  By.  Go.  t;.  Hinoholippb.  H.O. 


acooant  (if  any)  of  the  expenses  furnished  in 
accordance  with  this  Act  or  the  distressed  seamen 
regulations,  and  proof  of  paiyment  of  the  expenses  by 
or  on  behalf  of  the  Board  of  Trade,  shall  be  sufficient 
evidence  that  the  expenses  were  iacurred  or  repaid 
under  this  Act  by  or  on  behalf  of  the  Grown." 

The  Merchant  Shipping  Act,  1898  (61  &  62  Vict.  c. 
44),  s.  4 :  <*  Section  193  of  the  Merchant  Shipping  Act, 
1894  (which  relates  to  the  recovery  of  expenses 
incurred  on  account  of  distressed  seamen)  shall 
extend  to  expenses  incurred  under  that  Act  on 
account  of  any  distressed  seamen  vFithin  the  meaning 
of  that  Act,  except  where  it  is  certified,  in  pursuance 
of  section  188  of  the  Act,  that  the  cause  of  a  seaman 
being  left  behind  is  desertion  or  disappearance,  and 
paragraphs  (a)  and  {b\  in  sub-section  one  of  the  siud 
section  one  hundrea 
repealed.*' 

Cur,  adv.  imZt 


and    ninety-three    shall    be 


May  13. — Bioham,  J.,  read  the  following  judg- 
ment :  The  first  question  which  I  have  to  determine 
in  this  case  is  whether  those  men  who  received  wages 
in  excess  of  the  expenses  incurred  on   their  behalf 
were  '*  distressed  seamen  "  within  the  meaning  of  the 
Act  of  Parliament  (the  Merchant  Stiipping  Act,  1894, 
67  ft  58  Yict.  c.  60).    Ttie  defendants  say  that  they 
were  not,  upon  the  ground  that  the  Act   was  not 
intended  to  assist  men  who  are  in  a  position  to  assist 
themselves.    It  is  necessary,  therefore,  to  look  at  the 
terms  of  the  Act.    Part  II.  deals  with  the  rights  and 
duties  of  owners,  masters,  and  crews  of  seagoing  ships 
registered  in  the  United  Kingdom.    One  sub-division 
of  this  part  is  headed  "  Distressed  Seamen,"  and  it 
comprises  sections  190  to  193  of  the  Act  incluaive. 
By  section  190  the  Board  of  Trade  is  empowered  to 
make   regulations  for  the  relief,  maintenance,  and 
sending  home  of  seamen  found  in  distress  abroad  ; 
and  the  section  enacts  that  no  seaman  shall  have  any 
right  to  be  relieved,  maintained,  or  sent  home  except 
in  the  cases    provided  by    those    regulations.      In 
pursuance  of  the  directions  in  this  section  the  Board 
of  Trade  has  made  regulations,  and  by  No.  86  it  is 
declared  that  the  persons  to  be  relieved  shall  include 
seafaring   persons    who,  having   been   engaged   in 
merchant  ships,  are  shipwrecked  and  found  in  distress 
in  foreign  ports.    No  relief,  however,  is  to  be  afforded 
to  shipwrecked  seamen  who   refuse  to  work  their 
passage  home  or  who  refuse  to  accept  reasonable 
employment  (regulation  No.  90),  nor  are  ship  vrecked 
seamen  who  stand  by  the  wreck  to  salve  property  to 
be  considered  as  distressed  seamen  during  the  time 
they  are  so  earning  mon«y  (regulation  No.  95).    Thus 
the  regulations  mention  who  are  and  who  are  not  to 
receive  relief.    Then  section   191  of  the  Act  directs 
how  distressed  seamen  are  to  be  relieved.    The  duty 
of  affording  relief  is  cast  upon  governors,  consular 
officers,  and  others  who  are  named  in  the  section, 
and  who  are  referred  to  in  the  Act  as  the  authori- 
ties.   Thi^  section  directs  such  an  authority  to  find 
a  passage  home  for,  and  in  the  meantime  to  maintain, 
any  seaman  who,  by  reason  of  having  been  ship- 
wrecked, are  in  distress  in  any  place  abroad,    and 
enacts  that  the  authority  shall  be  paid,  in  respect  of  the 
expenses  incurred,  such  sums  as  the  Board  of  Trade  may 
allow.    Section  193,  as  amended  by  section  4  of  the 
Merchant  Shipping  Act,  1898  (61  &  62  Yict  c.  44), 
directs  that  the  amount  of  such  expenses  shall  be  a 
debt  to  the  Grown  from  the  shipowner  and  shall  be 
recoverable  by  the  Board  of  Trade  on  behalf  of  the 
Grown  by  ordinary  process  of  law.    These  are  all  the 
materi«l  provisims,  and  there  is  nothing  in  any  of 
them  which  in  terms  excludes  from  the  category  of 
distressed    seamen   those    who,  being  shipwrecked, 
happen  at  the  date  of  the  disaster  to  be  entitled  to 


arrears    of   wages.    Nor  do  I  find  anything  from 
which  I  can  imply  such  an  intention.    In  a  sense,  no 
doubt,    a  shipwrecked  sailor  who  happens  to  have 
money  in  his  pocket  or  a  valuable  ring  on  his  finger 
or  a  right  to  arrears  of  wages  is  not  in  so  bad  a  plight 
as  his  shipmate  who  has  none  of  these  advantages ; 
but  both  of  them  are,  in  my  opinion,  "  seamen  who 
by  reason  of  having  been  shipwrecked  are  in  distress 
within  the  meaning  of  section  191  and  of  regulati^ 
No.  86.     If  the  Legislature  had  intended  to  exclude 
from  the  benefits  of  the  Act  men  who  had  means  of 
their  own  at  their  command  I  think  it  would  have 
said  so.    In  the  connection  now  under  consideration 
the  definition  of  distress  is  not  to  be  found  in  the 
man's  slender  purse,  but  in  the  fact  that  he  has  been 
cast  from  his  ship  in  a  foreign  country.     I  therefore 
come  to  the  conclusion  that  all  the  men  mentioned  in 
this  case  were  '*  distressed  seamen"  within  the  meaning 
of  the  Act. 

Another  question  was  raised  during  the  argument-- 
namely,  whether  the  production  of  the  account  of  the 
expenses,  together  with  proof  of  payment  thereof  by  the 
Board  of  Trade,  was  not  of  itself  conclusive  against  the 
defendants.    Having  regard  to  the  view  I  take  on  tiie 
first  point,  it  is  not  necessary  for  me  to  decide  this 
question;  but  I  think  it  better  to  do  so,  for  Inaay 
thereby  save  difficulty  in  future  cases.  By  sub-seofion 
3  of  section  193  of  the  principal  Act  it  is  provided 
that  in  any  proceedings  for  the  recovery  of  tbe  debt 
the  production  of  the  account  (if  any)  of  the  expenses 
furnished  in  accordance  with  this  Act  or  the  distreseed 
seamen  regulations,  and  proof  of  payment    of  the 
expenses  by  or  on  behalf  of  the  Board  of  Trade  shaU 
be  sufficient  evidence  that  the  expenses  were  incurred 
or  repaid  under  this  Act  by  or  on  behalf  of  the  Grown. 
I  think  "  sufficient  evidence  "  here  means  conclusive 
evidence,  and  for  these  reasons :  The  authority  who 
makes  the  payments  in  the  first  instance  acts  in  the 
interest  of  the  shipowner  as  well  as  in  that  of  the 
seaman.    This  is  shown  by  such  regulations  as  the 
91st,  96th,  and  97  th,  which  direct  the  authority  to  con- 
fine the  relief  to  what  is  actually  necessary.    And  by 
sub-section  4  of  section  191  the  Board  of  Trade  has  a 
right  to  revise  the  account  and  to  disallow  in  favour 
ot  the  shipowner  such  items  as  it  may  think  fit.    The 
authority  abroad  aod  the  Board  of  Trade  at  home  are 
both  to  protect  the  shipowner  from  any  undue  burdra. 
With  provisions  such  as  these  for  his  protection  I  do 
not  think  the  L'»gi8lature  meant  to  allow  the  shi^ 
owner  to  dispute  either  the  propriety  of  the  demand 
made  upon  him  or  its  amount.    The  production  of 
the  account  and  proof  of  its  payment  are  therefore,  in 
my  opinion,  meant  by  sub-section  3  of  section  193  to 
be  conclusive  of  the  right  of  the  Board  of  Trade  to 
recover. 
Judgment  for  the  plaintiffs. 
Solicitor  for  Board  of  Trade,  5.  E.  Cunliffe. 
Solicitors  for  defendants,  Bowdiffes,  Bawle,  <fe   Co,, 
for  Hill  &  Dickinson,  Liverpool. 


E.  B.  Div.  ) 

(Lord  Alverstone,  L.G.J.,  and  \  April  29. 

Wills  and  Ghannell,  JJ.)       ) 
London  and  Nobth-Wkstbrn  Railway  Co.  r. 

HlNOHOLEFFK.   (a.) 
Railway —Pamnger—Fare^Travdling  beyond  station 
to  which  iicktt  is  taken— Fare  for  whde  distance  more 
than  sum  of  intermediate  fares— Eight  of  company  to 


(a.)  Beported  by  Brskins  Beid,  Esq. 
at-Law. 


Banister- 
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charge  difference  between  fare  paid  and  the  through 
fare. 

The  defendant,  who  intended  to  travel  from  ffiiddere- 
field  to  Manchester,  took  a  ticket  only  to  Stalybridge,  an 
intermediate  station.  The  fare  from  Huddersfield  to 
Manchester  was  2s.  3(2.,  and  to  Stalyhridge  Is,  6(2.,  and 
the  fare  from  Stalyhridge  to  Mancf^ster  Id,  At  StaJy- 
hridgethe collector  took  defndan^s  ticket  and  demanded  9(i., 
being  the  difference  between  the  fare  which  the  defendant 
had  paid  and  the  through  fare  from  Huddersfield  to 
Manchester,  This  the  defendant  refused  to  pay^  but 
tendered  7d.,  the  local  fare  between  Stalyhridge  and 
Manchester,  This  was  not  accepted,  but  he  was  per- 
mitted to  proceed  by  the  same  train  to  Manchester,  By 
the  regulations  printed  in  the  company*s  time-tables  a 
passenger  using  a  ticket  for  any  other  station  than  that 
/or  which  it  loas  issued  was  liable  to  pay  the  difference 
between  the  sum  actually  paid  and  the  fare  between  the 
stations  from  and  to  which  he  travelled  ;  and  passengers 
could  not.rc'book  at  an  intermediate  station  by  the  same 
train.     In  an  action  by  the  company  to  recover  9d., 

Held,  t?Mt  the  conditions  were  part  of  the  contract, 
and  thai  the  defendant  was  bound  to  pay  the  difference 
between  the  sum  he  had  paid  and  the  through  fare  from 
Huddersfield  to  Manchester, 

Appeal  by  the  defendant  from  a  deoiaion  of  hia 
Honour  Jadgre  J.  He»ton  GadmaD,  aittiog  at  the 
Huddersfield  County  Court 

The  action  wai  brought  by  the  railway  company 
for  the  purpose  of  having  it  determined  whether  or 
not  persons  travelling  from  Huddersfield  to  Man- 
ohester  were  entitled  to  take  a  ticket  to  an  inter- 
mediate station  and  then,  travelling  on  by  ^e  same 
train,  pay  the  fare  from  the  intermediate  station  to 
Manchester. 

The  facts  were  as  follow : 

The  defendant,  intending  to  travel  from  Hudders- 
field to  Manchester,  took  a  ticket  to  St»lybridge,  an 
intermediate  station,  gave  up  his  ticket  there,  and 
then  ofiEered  the  fare  (7d.)  from  Staly bridge  to  Man- 
chester. This  was  refused,  and  the  defendant 
travelled  on  by  the  same  train  to  Manchester.  Tne 
fare  from  Huddersfield  to  Manchester  was  2s.  3d. ; 
from  Hudderafield  to  Staly  bridge  Is.  6d. ;  and  from 
Stalyhridge  to  Manchester  7d.  Therefore,  by  taking 
two  tickets,  one  from  Huddersfield  to  Stalybtidge 

fls.  6d.),  and  one  from  Stalyhridge  to  Manchester 
7d.),  the  fare  for  the  whole  distance  would  be 
20.  Id.,  or  2d.  lers  than  the  fare  if  one  ticket  had  been 
taken  from  Huddersfield  to  Manchester.  The  com- 
pany sued  the  defendant  for  9d.,  and  he  thereupon 
paid  7d.  (the  local  fare  between  Stalyhridge  and 
Manchester)  into  court. 

The  county  court  judge  held  that  as  the  defendant 
oontinued  his  journey  from  Stalyhridge  to  Man- 
ohester,  the  c?mpany  were  entitled  to  assume  that  he 
did  so  on  the  company's  terms — namely,  to  pay  28.  3d. 
for  the  entire  journey,  and,  therefore,  that  they  were 
justified  in  treating  the  payment  of  Is.  6d.  to  Staly- 
hridge as  part  payment  only  or  payment  on  account 
of  the  through  fare  from  Huddersfield  to  Manchester, 
and  were  entitled  to  payment  from  tbe  d<)fendant  of 
the  difiFerence — namely,  9d.  He  accordingly  gave 
judgment  for  the  company  for  2d.  with  l«ave  to  take 
the  7d.  out  of  court,  and  granted  leave  to  appeal. 

Among  the  "  General  Bf^gulations  and  Conditions  " 
printed  in  the  company's  time-tables  were  the  follow- 
ing :  *'  Using  ticket  for  any  other  station. — Any 
passenger  using  or  attempting  to  use  a  ticket  for 
any  other  station  than  that  for  which  it  is  available 
will  be  required  to  pay  the  difference  between  the 
sum  actuiliy  paid  aud  the  fare  bet  ween  tbe  stations 
from  and  to  which  the  passenger  has  travelled,  or,  at 
the  option  of  the  company,  the  fare  from  the  station 


to  which  he  has  booked  to  the  end  of  his  journey." 
*' Tickets  must  be  shown  to  the  company's  servants, 
and  delivered  up  to  them  when  demanded.  .  ,  • 
Pdrties  cannot  re^book  at  an  intermediate  static  a  by 
the  same  train.    •    .    .*' 

Lowenthal,  for  the  defendant. — ^The  only  contract 
that  existed  between  the  parties  to  which  any  of  the 
printed  regulations  and  conditions  applied,  and  subject 
to  which  the  ticket  was  issued,  was  tbat  to  carry  the 
defendant  to  Stalyhridge.  When  he  arrived  there 
the  contract  was  at  an  end,  and  after  that  time  the 
company  could  have  treated  him  as  a  trespasser  and 
have  had  him  removed  from  the  train  (Butler  v. 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Co,,  36 
W.  B.  726),  but  they  did  not  do  that,  and  must  therefore 
be  taken  to  have  waived  the  tort.  By  permitting  him  to 
travel  on  by  the  same  train  there  arose  an  implied 
contract  by  the  company  to  carry  him  to  Manchester, 
on  which  contract  the  company  could  sue  him  on  a 
quantum  meruit  for  the  l^gal  fare  between  Stalyhridge 
and  Manchester.  That  beiog  so,  the  company  were 
only  entitled  to  recover  the  amount  of  the  fare 
between  the  two  last-named  stations. 

He  cited  Great  Western  Railway  Co.  v.  Pocock,  28 
W.  B.  49,  41  L.  T.  Bep.415.  wi^Londtm  and  Brighton 
Railway  Co,  v.  Watstm,  27  W.  B.  614,  4  0.  P.  D.  118, 
and  submitted  that  the  present  case  was  distin- 
guishable from  Oreat  Northern  Railway  Co,  v.  Palmer^ 
43  W.  B.  316.  [1895]  1  Q.  B.  862. 

Gregson  v.  Potter,  27  W.  B.  840,  4  Bx.  D.  142,  was 
also  referred  to,  and  sections  109  and  146  of  the 
Bailway  CUuses  Act,  1845. 

Montague  Shearman,  K,C.  {E,  G,  Hills  with  him), 
for  the  company. — The  defendant  had  entered  the 
train  with  the  intention  of  travelling  the  whole 
distance,  and  was  therefore  bound  to  pay  the  full 
amount  of  a  through  ticket.  The  company  relied  on 
conditions  as  to  using  a  ticket  for  a  different  station 
than  that  to  which  it  was  issued,  and  if  the  defendant 
merely  accepted  the  company's  offer  to  carcy  him  to 
Stalyhridge,  and  the  contract,  as  the  defendant  would 
have  it,  came  to  an  end  there,  then  the  defendant  was 
in  this  dilemma,  that  he  had  accepted  the  offer  sub- 
ject to  the  condition  of  the  company  that  if  he  used 
his  ticket  for  any  other  station  he  must  pay  the  full 
fare  from  Huddersfield  to  that  station.  In  either  view 
of  the  contract,  therefore,  the  company  were  entitled 
to  charge  him  9d.  for  travelling  on  from  Stalyhridge 
to  Manchester. 

Lord  Alvbbstonb,  L.C  J.— In  this  esse,  whatever 
may  be  the  result  of  other  proceeding's,  I  think  the 
judgment  of  the  county  court  judge  was  right.  The 
company  were  reallv  suing  on  a  quantum  meruit. 
They  might  have  sued  the  defendant  for  trespass,  but 
they  waived  the  tort,  which  possibly  they  were 
entitled  to  do,  and  decided  not  to  turn  him  out  of  the 
0  irriaffe  because  he  had  not  a  ticket.  Therefore,  having 
elected  to  carry  him,  the  question  is  whether  or  not  the 
quantum  meruit  on  that  contract  under  those  circum- 
stances is  hmited  to  the  7d.  which  is  the  local  fare  from 
Stalyhridge  to  M«nche8ter.  It  seems  to  me  the  local 
fare  from  Stalyhridge  to  Manchester  is  only  appli- 
cable to  the  matter  of  a  common  law  contract  with  a 
person  who  has  booked  from  Stalyhridge  to  Man- 
chester, and  apart  from  any  rights  the  passenger  has 
under  the  Bailway  and  Canal  Traffic  Act  It  cannot 
be  said  the  person  who  has  com*)  in  a  train  intending 
for  this  puriK>se  to  travel  from  Huddersfield  to  Man- 
chester, and  who  has  remained  in  the  train  and  has 
never  re-booked,  and  has  therrfore  availed  himself  of  a 
contract  which  the  company  held  out  to  carry 
passengers  by  that  train  at  the  fare  of  2s.  3d.  from 
Huddersfield  to  Manchester,  is  entitled  to  say,  **  I 
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olaim  to  be  in  the  same  position  ae  a  person  with 
whom  the  company  has  made  a  fresh  oontraot*' — 
namely,  a  oontraot  to  carry  him  from  Staly bridge  to 
Manchester.  It  may  be  (bat  that  we  have  nothing  to 
do  with)  that  by  getting  out  of  the  train  and  being 
very  sharp,  and  getting  the  booking  derk  to  isine  a 
ticket  to  l)im,  a  man  may  give  np  his  ticket  at  Staly- 
bridge  and  take  a  fresh  one  and  be  able  to  go  on,  but 
that  is  not  the  case  we  have  to  deal  with.  We  have 
to  deal  with  the  case  of  a  man  who  intended  to  travel 
from  Huddersfield  to  Manchester  by  a  train  as 
to  which  the  contract  price  is  2s.  3d.,  and  who 
avails  himself  of  the  facilities  offered  by  that  train,  and 
then  says,  "  The  measure  yon  are  to  charge  me  is  what 
yon  would  have  charged  me  had  I  booked  by  that 
train  from  Stalybridge,  and  not  Huddersfield.'*  I 
think  it  was  quite  open  to  the  county  court  judge  to 
find  that  in  that  case  and  under  those  circum*>tancei 
the  measure  of  the  qtuintum  meruit  was  the  difforence 
between  what  he  would  have  had  to  p^y  had  he  said 
**  I  will  take  a  ticket  to  Minchester,"  and  what  he 
did  pay  when  he  said  **  I  will  take  a  ticket  to  Staly- 
bridge," Of  course  it  will  be  understood  that  I  have 
decided  this  case  upon  the  conditions  being  part  of 
the  contract,  which  prohibit  re-booking  by  that  train 
and  therefore  he  was  not  doing  something  which  the 
railway  company  by  their  conations  i^lowed  him  to 
do,  and  the  conaitions  did  not  entitle  him  to  use  the 
Stalybridge  tioket  for  anything  except  Stalybridge. 
I  am  not  deciding  anything  which  will  prevent  the 
parties  from  taking  proceedings,  if  they  can  take  any 
such  proceedings  under  the  Bail  way  and  Canal  Traffic 
Act,  1854,  and  the  Acts  amending  it.  I  think  this 
was  the  proper  measure  or  might  be  the  proper 
measure  of  the  quantum  meruit,  but  in  this  case  there 
is  no  illegality  in  that  being  awarded.  The  judg- 
ment of  the  county  court  judge  must  be  affirmed. 

Wills,  J. — I  am  of  the  same  opinion,  bat  I  am 
inclined  to  think  it  does  not  make  any  difference 
whether  he  originally  intended  to  book  for  Manchester 
or  only  Stalybridge,  because  when  he  ejected  to  stay 
in  the  train  and  go  on  by  that  train  witiiout  re-book- 
ing be  elected  to  propose  to  the  company  that  they 
should  mike  it  one  through  journey  for  him  from 
Hudders'field  to  Manchester,  and  if  so  then  the  com- 
pany by  accepting  that  altered  state  of  things,  instead 
of  turning  him  out  and  requiring  him  to  re-book, 
made  a  farther  contract  that  they  would  carry  him 
the  whole  distance  frgm  Huddertfield  to  Manchester, 
and  therefore  were  entitled  to  charge  the  whole  fare. 

Channsll,  J. — I  am  of  the  same  opinion.  When 
you  look  at  the  matter  the  company's  terms  for  the 
passenger  who  travels  through  in  the  same  train  and 
does  not  get  out  to  re-book  and  start  on  a  fresh 
journey  are  9d.,  and  I  see  no  reason  why,  if  a  gentie- 
man  does  not  make  a  fresh  contract  with  them,  but 
acts,  as  my  brother  has  said,  as  a  through  passenger, 
he  should  not  be  charged  that  fare. 

Appeal  dismisied ;  leave  to  appeal  given* 

Solicitors  for  the  appellant,  James,  Mellor,  ik  Cole- 
man,  for  Learoyd  &  Co.,  Huddersfield. 
Solicitor  for  the  company,  (7.  Andrewet, 
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^(Lord  Alverstone,  L.C.J.,  and 

Wills  and  Channell,  JJ.) 

Saundbkson  v.  Collins,  (a.) 
Bailm'nt^ Bailor  and  bailee — Carriage  lent  to  bailee — 

(a.)  Beported  by  Erskute  Beid,  Esq.,  Barrister- 
at-Law. 


Damage  to  carriage  by  servant  of  bailee  not  in  coune  of 
his  employment — Liability  of  bailee  for  damage. 

The  plaintiff,  a  coach  builder,  lent  the  defendant  a 
dog-cart  whilst  he  repaired  the  defendant* a  trap.  The 
bailee's  servant,  not  acting  in  the  course  of  his  employ- 
ment, negligently  injured  the  lent  dog^cart  by  driving  it 
into  a  tramcar. 

Held,  that  the  bailor  could  recover  damages  from  the 
bailee  for  the  injury  done  to  his  dog-cart. 

The  Coup§  Co.  v.  Maddiok,  [1891]  2  Q.  B.  413, 
40  W.  B.  Dig.  11,  followed. 

The  plaintiff  appealed  from  a  decision  of  the  learned 
judge  of  the  Newcastle-on-Tyne  County  Court  in 
favour  of  the  defendant. 

The  action  was  brought  by  a  coadhbuilder  to 
recover  a  sum  of  £22  ^88.  6d.  for  damage  to  a 
four-wheeled  dog-cart  lent  by  him  to  the  defendant 
whilst  his  (the  defendant's)  dog-cart  was  being 
repaired.  On  the  30 th  of  June  the  defendant  had 
hM,  the  plaintiff's  dog- cart  out  from  about  thrre 
o'clock  to  five  and  it  was  then  put  away  iu  the  coach- 
house. On  that  evening  there  were  bonfires  in  honour 
of  the  King's  Coronation  and  the  defendant's  coach- 
man, without  the  knowledge  or  permission  of  his 
master  (the  defendant),  got  the  key  of  the  coach- 
house and  took  out  the  dog-cart  and  drove  it  about, 
taking  with  him  three  or  four  companions.  They 
were  all  the  worse  for  drink,  and  as  they  were 
returning  between  eleven  and  twelve  o'dook  that 
evening  the  coachman  drove  the  horse  and  trap  round 
a  comer  on  the  wrong  side  of  the  road  and  ran  into 
a  tramcar,  and  the  dog -cart  was  badly  injured. 
The  defendant  stated  that  he  gave  his  coachman  no 
authority  to  take  the  trap  out  and  that  he  knew 
nothing  of  the  occxurence  till  a  policeman  knocked 
him  up  in  the  night ;  that  the  key  of  the  coachhouse 
was  kept  in  the  hall  table  drawer,  and  tliat  on  the 
occasion  in  question  he  did  not  give  the  key  to  the 
coachman.  Before  the  county  court  judge  it  was 
argued  on  behalf  of  the  defendant  tliat  he  was  not 
responsible  for  the  damage  done  because  the  coach- 
man acted  altogether  outside  the  scope  of  his  employ- 
ment and  there  was  no  evidence  that  the  defendant 
had  been  guilty  of  any  negligence ;  and  it  was  sub- 
mitted th«t  plaintiff's  remedy  was  against  the  coach- 
man, and  Mears  v.  London  and  South'  Western  Railway 
Co,,  6  L.  T.  Bep.  190,  110.  B.  N.  S.  860,  10  W.  B. 
C.  L.  Big.  17.  was  relied  on.  For  the  plaintiff  it 
was  contended  that  the  defendant  was  liable  because 
the  plaintiff  had  left  the  dog-cart  in  the  defendant's 
custody,  and  as  bailee  the  defendant  was  liable  for  the 
negligence  of  his  servant,  and  that  the  case  of  The 
CoupS  Co,  V.  Maddick,  [1891]  2  a  B.  413,  40  W.  B. 
Dig.  11,  covered  exactly  the  present  case. 

The  county  court  judge  held  that  if  the  oaae  of 
The  GoupS  Co,  v.  Maddick  could  not  be  dis- 
tinguished, he  was  bound  by  it  to  give  judgment  for 
the  plaintiff;  but  he  distinguished  it  on  the  grouiul 
that  the  defendant's  servant  in  wrongfully  taking  the 
trap  out  of  his  master's  coachhouse  and  damaging  it 
was  doing  a  tortious  act  in  respect  of  which  both  the 
plaintiff  and  the  master  had  a  right  of  action.  He 
accordingly  gave  judgment  for  the  defendant,  and  the 
plaintiff  appealed. 

Wallace,  K,C,,  BXidMundahl,  for  the  plaintiff. — ^The 
distinction  which  the  learned  county  court  judge  drew 
between  the  facts  of  this  case  and  that  of  The  CoupS 
Co,  V.  Maddick  is  not  one  of  substance.  It  was 
admitted  that  the  coachman  was  the  defendant's 
servant,  and  the  defendant  as  bailee  is  liable  for 
any  damage  caused  to  the  plaintiff's  dog-cart. 
The  position  of  a  bailee  is  made  very  dear  and  the 
cases  dealing  with  the  question  are  collected  in  the 
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judgments  given  in  The  WinJcfield,  50  W.  E.  246, 
[1902]  P.  42.  If  the  plaintiff  had  saed  the  ooaoh- 
man,  then  the  decision  in  Meare  ▼.  London  and  Souths 
Western  Railway  Co,  would  have  been  an  authority 
no  doubt  in  his  favour,  but  ic  is.  not  neoessary  to 
consider  that  case  here  because  The  CoupS  Co^a.  ccue 
dearly  decided  that  the  bailor  had  a  good  cause  of 
action  against  the  master. 

ManUty,  K.C,  and  Meynell,  for  the  defendant. — The 
plaintiff  cannot  rely  on  The  CoupS  We,  case,  because 
there  the  contract  under  which  the  carriage  was  sup- 
plied was  one  for  a  year,  aod  the  contract  was  one  of 
time.  Here  the  dog-oart  was  lent  free  for  a  short  time 
only,  while  repiiirs  were  done  to  the  defendant's  dog- 
cart. The  obligation  of  a  mere  bailee  to  take  reasonable 
care  is  limited,  so  far  as  concerns  his  servants,  to  acts 
done  by  them  within  the  scope  of  their  employment. 
In  The  CoupS  Co.*s  case  the  defendant  had  used  the 
carriage  that  afternoon  and  the  wrongful  act  of  the 
servant  consisted  in  not  taking  it  back  at  once  to  the 
stable.  Up  to  a  certain  point,  therefore,  the  coachman 
was  acting  within  the  scope  of  his  employment  under 
orders  from  his  master,  but  here  the  man  secretly 
took  the  horse  and  dog-cart  out  and  drove  off  to  see 
the  bonfires  without  authoritv  of  any  kind  to  do  so. 
In  MitcheU  v.  Crassweller,  1  W.  B.  153,  13  0.  B.  237, 
which  was  decided  in  1853,  it  was  laid  down,  and 
repeatedly  followed,  **  that  a  master  is  responsible  for 
an  injury  resulting  from  the  negligence  of  his  servant 
whilst  driving  his  carriage,  provided  the  servant  is  at 
the  time  engaged  in  his  master's  business,  even  though 
the  accident  happened  in  a  place  to  which  his  master's 
business  did  not  call  him  " — ^tbat  is  simply  the  ground 
of  the  decision  in  The  CoupS  Co* a  case—** but  if  the 
the  journey  upon  which  the  servant  starts  be  solely 
for  his  own  purposes  and  undertaken  " — as  wai  the 
case  here —  **  without  the  knowledge  or  cod  seat 
of  his  master,  the  latter  is  not  responsible."  Moreover 
io  Storey  v.  Ashton,  17  W.  B.  727,  L.  B.  4  Q.  B.  476,  it 
was  held  that  the  master  was  not  liable,  because  the 
servant  was  not  doing  the  act,  in  doing  which  he  had 
been  guilty  of  negligence,  in  the  course  of  his  employ- 
ment as  servant. 

Lord  Alyebstonb,  L.O.  J.— I  wi«h  to  say  in  this  case 
one  word  about  the  position  of  this  court.  It  is  so 
perfectly  well  known  that  I  think  it  is  scarcely  neces- 
sary, but  I  should  like  to  say  it  in  deference  to  the 
very  able  arguments  which  have  been  addressed  to  us. 
Sitting  here  as  a  Divisional  Court  of  the  Kiog's 
Bench  Division,  and  I  hope  doing  some  useful  work,  it 
really  would  be  very  injurious  to  our  functions  if  it 
was  supposed  that  b  ••cause  we  endeavour  to  constitute 
a  court  of  authority  in  these  cates  we  should 
therefore  have  imposed  upon  us  the  duty  to  make 
a  refioiog  distinction  between  cases  which  have 
decided  substantially  the  points  argued  before  us,  one 
way  or  the  other.  All  I  say  is  this.  It  is  impossible 
to  distinguish  the  case  of  The  CoupS  Co.  v.  Maddick 
on  the  ground  and  distinction  which  BCr.  M<ini8ty  has 
presented  to  us.  If.  of  cour«e,  the  real  reasoning  of 
the  judgment  had  been  that  the  servant  in  that  case 
was  acting  within  the  scope  of  his  authority,  it  would 
be  no  authority  at  all  ag«inst  Mr.  Manisty  ;  it  would 
be  a  case  which  would  not  be  pari  materia  at  all ;  but 
in  that  case  the  learned  county  court  judge  had 
decided,  on  the  authority  of  Storey  v.  Ashton,  that  the 
bailee  was  not  liable  because  the  act  done  was  not 
within  the  scope  of  his  authority,  and  Mr.  Manisty  has 
very  strongly  urged  before  us  the  princioles  on  which 
masters  are  not  liable  on  those  cases.  That  judgment 
was  overruled,  and  therefore  it  is  impossible  to  say  that 
the  decision  proceeded  upon  the  basis  that  in  such  a 
case  there  was  no  liability  to  the  hirer.  And  more 
than  that,  other  reasons  are  given  in  the  judgment 


showing  that  Cave  and  Charles,  JJ.,  thought  that  in 
the  contract  of  bailment  as  between  bailor  and 
bailee  such  droumstances  as  are  there  referred  to — 
namely,  the  act  of  the  servant  beyond  the  scope  of  his 
authority — did  not  prevent  the  bailee  being  liable. 

Now  I  do  not  want  to  say  any  thing  about  that  case, 
because,  as  I  have  already  said,  it  is  not  a  wise  thing 
when  you  are  following  a  case  to  enter  into  judgments 
for  or  against  it  unless  it  can  be  distinguished.  In  my 
opinion  it  cannot  be  distinguished  upon  any  of  the 
grounds  Mr.  Manisty  has  pressed  upon  us ;  it  must  ba 
distinguished  (if  his  contention  is  valid)  in  the  Court 
of  AppeU. 

I  think  in  this  particular  case  the  judgment  in  the 
case  of  The  Coupi  Co,  v.  Maddick  was  binding  upon 
the  county  court  judge  and  is  binding  upon  us,  and 
therefore  the  judgment  should  be  reversed. 

Wills  and  Channbll,  J  J.,  gave  judgment  to  the 
same  effect. 

Appeal  allowed  ;  execution  stayed  pending  appeal* 

Solicitor  for  the  defendant,  E*  A,  Fuller ,  for 
Dickinson t  Miller^  &  Dickinson,  Newcastle. 

Solicitors  for  the  plaintiff,  Cree  &  Son,  for  Hugh 
Bums,  Newcastle. 


IN  BANKEUPTOT. 


March  23. 


K.  B.  Div.    ) 
(Wright,  J.)j 

In  re  Nbpban. 
Ex  parte  Bamohund.  (a.) 

Bankruptcy  —  Scheme  of  arrangement  —  Proof  —  Debt 
carrying  interest  exceeding  5  per  cent, — Bankruptcy 
Act,  1890  (53  &  54  Vict,  c,  71),  s,  3,  sub-section  9; 
0.23. 

Under  a  scheme  of  arrangement  which  provides  for  a 
dividend  on  all  debts  provable  in  bankruptcy,  a  proof 
including  interest  at  a  rate  exceeding  5  per  cent,  should 
be  admitted  in  full,  and  no  part  thereof  refected  or 
postponed  for  the  purpose  of  dividend  until  all  the  other 
creditors  have  been  paid  in  fiUl, 

Appeal  by  a  creditor  under  a  scheme  of  arrange- 
ment from  the  partial  rejection  of  his  proof  by  the 
official  receiver. 

A  scheme  of  arrangement  with  the  creditors  in 
accordance  with  the  terms  of  the  Bankruptcy  Act, 
1890,  had  been  approved  by  the  court. 

The  friends  of  the  baokrupt  had  raised  a  sum  of 
£1,800.  and  the  scheme  provided  that  as  larse  a 
dividend  was  to  be  paid  upon  all  debts  provable  in 
bankruptcy  as  the  sum  collected  would  admit  of. 
It  was  admitted  that  the  sum  collected  was  sufficient 
to  pay  a  composition  of  78.  6d.  in  the  £1  on  all  the 
debts  proved,  e7en  if  the  appellant's  proof  were 
admitt^  in  full.  The  appellant's  proof  was  for 
money  lent,  and  interest  at  a  rate  exceeding  5  per 
cent. 

The  official  receiver  admitted  the  proof  to  the  extent 
of  the  principal  sum  advanced  and  interest  thereon  at 
5  per  cent.,  but  rejected  it  in  so  far  as  it  consisttid  of 
interest  at  a  rate  exceeding  5  per  cent  Such  rejection 
was  baaed  on  the  terms  of  section  23  of  the  Bankruptcy 
Act,  1890  :— 

"  Wnere  a  debt  has  been  proved  upon  a  debtor's 
estate  under  the  principal  Act,  and  such  debt  includes 
interest  or  any  pecuniary  consideration  in  lieu  of 
interest,  such  interest  or  consideration  shall  for  the 

(a.)  Beported  by  P.  M  Fbaitokb,  Esq.,  Barrlster- 
at-Latir. 
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purposes  of  dmdehd  be  oalcalated^  at  a  rate 
^xoeedins  5  per  cent,  per  annnm,  without  prejudice 
to  the  right  of  a  creditor  to  receive  out  of  the  estate 
any  higher  rate  of  iiiiterest  to  which  he  may  be 
entitled  after  all  the  debts  proved  in  the  estate  have 
been  paid  in  full." 
The  creditor  appealed. 

E*  Clat/ton,  for  the  creditor. 

j8f.  G,  LushtngUm,  for  the  official  receiver. 

"Weight,  J.— I  think  on  the  whole  I  ought  to  hold 
that  this  scheme  means  what  the  legal  effect  of  its 
language  is.  When  it  uses  the  expression  "divi- 
dend "  on  the  amount  provable  agiiost  the  estate  it 
uses  those  words  in  the  same  sense  in  which  they  are 
used  in  section  3,  sub-section  9,  of  the  Bankraptoy  Act, 
1890.  That,  clearly,  is  debts  provable,  and  not  merely 
debts  provable  for  immediate  dividend.  That  being  so,  I 
think  the  scheme  here,  if  fairly  construed,  especially 
if  construed  according  to  the  facts  of  the  case,  means 
that  the  whole  of  the  provable  debt — that  is,  the 
debt,  including  interest  not  only  up  to  5  per  cent, 
but  the  whole  interest  in  this  case— is  to  be  provided 
for.  The  only  remaining  question  is,  supposing  the 
scheme  clearly  enough  indicates  that,  is  it  a  com- 
petent provision  or  a  void  provision  ?  It  seems  to  me 
clear,  that  it  is  competent  for  the  parties,  in  framing 
one  of  these  schemes  with  the  approval  of  the 
creditors  and  the  court,  to  exclude  some  of  the  pro- 
visions which  would  have  effect  in  the  case  of  bank- 
ruptcy without  a  scheme.  I  do  not  see  any  reason 
why  it  should  not  be  competent  for  them  to  exclude 
section  23  of  the  Act  of  1890.  I  see  in  the  case  of 
In  re  Athlumney,  Ex  parte  Wilson,  47  W.  B.  144, 
ri'898]  2  Q.  B.  547,  that  was  the  view  which  I  took. 
1  see  no  reason  to  alter  that  view.  It  is  possible  for 
a  scheme  to  exclude  that  section,  and  I  think,  fairly 
read,  this  scheme  has  excluded  the  section.  Therefore 
the  motion  must  be  allowed. 

Appeal  allowed. 

Solicitor  for  the  appellant,  John  Bartlett, 

Solicitors  for  the  respondent,  Radcliffe,  Oaior,  & 
Hood. 


Nov.  11. 


From  0.  A.  I 
(England),  j 

.  Mason  v.  Oqdbn  and  Othxks.  (a.) 

Will  —  Residuary    devise  —  **  All    other    my  freehold 
property  **--Will8  Ad,  1837  (1  Vict.  c.  26),  a.  25. 

A  devise  of  **  all  other  my  freehold  messuages  or  tene- 
ments at  W,  and  elsewhere ^^  is  a  ** residuary  devise^* 
within  the  meaning  of  section  25  of  the  Wills  Act,  1837. 

Decision  of  the  Court  of  Appeal — In  re  Alason,  Ogden 
V.  Mason,  [1901]  1  Oh.  619,  49  W.  R.  Dig,  202— 
affirmed. 

Appf  al  from  a  decision  of  the  Cburt  of  Appeal 
(Rigby,  Vaughan  Williams,  and  Stirling,  Ii.JJ., 
[1901]  1  Ob.  619,  49  W.  R.  Big.  202),  reversing  a 
decision  of  Kekewich,  J.  (48  W.  B.  493,  [1900]  2  Oh. 
196). 

T.  W.  J.  Mason,  by  his  will  dated  the  27th  of 
January,  1862,  devised  all  his  freehold  house 
and  shop  and  all  and  singular  other  the 
premises  used  by  him  at  the  time  of  his  decease 
at   Wimbledon    to    his  son    Thomas,   and    the  will 

(a.)  Reported  by  0.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


proceeded:  "And  as  to  all  other  my  freehold 
messuages  or  tenements  at  Wimbledon  aforesaid  and 
elsewhere,  and  all  my  leasehold  estates  whatsoever 
and  wheresoever,  I  give,  devise,  and  bequeath  the  same 
unto  my  dear  wife  for  and  daring  the  term  of  her 
natural  life  for  her  own  use  and  benefit."  And  after 
the  death  of  his  wife  the  testator  gave  the  last 
mentioned  freehold  and  leasehold  hereditaments  upon 
the  trusts  as  therein  mentioned. 

The  testator  died  in  May,  1865,  possessing  at  tha 
time  of  his  death  freehold  property  at  Wimbledon  in 
addition  to  that  which  was  specifically  devised  to  his 
son,  and  also  freeholds  at  Kingston.  He  had  no  copy- 
holds. His  will  and  codicil  there^  were  attested  by 
his  son,  BO  that  the  specific  devise  to  the  son  failed. 
The  question  was  whether  this  specifically-devised 
property  passed  under  the  devise  of  "all  other'* 
the  testator's  freehold  property  or  was  undisposed 
of. 

Kekewich,  J.,  on  the  authority  of  Springett  v. 
Jenings,  19  W.  R.  576,  L.  R.  6  Oh.  App.  333,  held  that 
the  devise  of  "  all  other  my  freehold  tenements  at 
Wimbledon  and  elsewhere  '*  was  not,  within  the  mean- 
ing of  section  25  of  the  Wills  Act,  1837,  a  residuary 
devise ;  but  this  decision  was  reversed  by  the  Oourt 
of  Appeal. 

Warrington^  E.G.,  and  Oearge  Henderson^  for  the 
appellants. 

Ren%haw,  E.G.,  and  0.  H.  Sargant,  for  tJie 
respondents. 

Earl  of  Halsbuby,  L.O.-*It  has  been  truly 
observed  that  this  is  a  very  short  point,  and  I  oonf  ess 
I  have  not  been  able  from  the  first  to  entertain  much 
doubt  about  it.  I  think  the  judgment  of  the  Oourt 
of  Appeal  is  right,  and  ought  to  be  affirmed* 

I  am  quite  content  to  say  that  all  the  three  learned 
judges  of  the  Oourt  of  Appeal  appear  to  me  to  have 
proceeded  on  the  same  line  of  thought,  in  which  I 
concur.  I  should  be  very  sorry  indeed  to  place  upon 
this  remedial  statute  (which  is  intesided  to  do  the 
very  thing  which  it  is  suggested  this  laugoage  does 
not  do — that  is,  to  enable  the  testator  to  sweep  up 
everything  not  properly  disposed  of  before)  sudi  an 
artificial  meaning  as  to  take  away  from  the  persons 
intended  to  be  bttiefited  that  which  they  were  meant 
to  have.  To  my  mind,  there  is  no  doubt  in  the 
world  that  what  the  testator  meant  to  do  was  that 
which  I  think  he  has  done.  He  has  made  a  perfeotly 
good  residuary  devise  within  the  meaning  of  section 
25  of  the  Wills  Aot,  1837 ;  and  therefore  I  think  the 
judgment  is  right.  I  do  not  want  to  add  anything  to 
what  the  learned  judges  in  the  Oourt  of  Appeal  have 
said,  because  I  think  they  have  gone  over  the  whole 
ground  and  disposed  of  the  entire  qaestion.  It 
appears  to  me  that  the  argument  on  the  other  side 
rtsts  on  a  somewhat  narrow  and  artificial  construction 
of  the  words,  looking  at  what  was  meant  to  be  done 
by  that  section. 

Therefore  I  move  that  the  jadgment  appealed  from 
be  affirmed,  and  that  the  appeal  be  dismissed  with 
costs. 

Lord  Shand. — I  entertain  the  ssme  opinion.  I 
cannot  profess  to  have  had  any  acquaintance  with  the 
Wills  Act,  1837,  prior  to  the  discussion  which  has  taken 
place  to-day,  or  with  what  seems  to  me  the  peculiar 
and  special  state  of  the  law  as  it  existed  before  that 
statute ;  but  it  appears  to  me  that  the  reasoning  of  the 
learned  judges  who  have  dealt  with  this  matter  on 
appeal  commends  itself  to  one*s  good  sense. 

I  confess,  so  far  as  I  am  concerned,  I  am  very 
strongly  moved  by  the  fact  that  the  testator  had  no 
copyholds,  and  I  cannot  see  what  good  was  to  be  got 
by  putting  in  the  residuary  clause  '*  copyholds  "  when 
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he  had  none  to  dispoie  of.  That  Menu  to  me  to  be 
the  i^hole  point  in  this  caie.  Assuming  that 
uoiversality  is  reqniied  in  order  to  make  effeotnal  a 
proper  provision  of  residue,  that  reqalrement  is  f  al- 
fi'led  where  the  terms  used  plainly  embrace  and 
describe  the  whole  estate  of  which  the  testator  di^d 
poBMSsed.  I  can  see  that  the  terms  of  the  judgment 
of  Hellish,  L.J.,  in  Bpringeit  v.  Jenings.  if  strictly 
followed,  would  warrant  Kekawich,  J's.,  judgment  in 
ihU  case  ;  but  I  agree  with  Bigby,  L.J.,  and  the  oUier 
learned  judges  in  the  Appellate  Oourt  that  the  obser- 
vations of  MdUsh,  L.J.,  are  to  be  read  with  reference 
to  the  particular  iostrument  before  him,  and  do  not 
apply  to  a  case  like  this,  where  the  testator  had  by 
the  terms  of  bi«  will  disposed  of  the  whole  estate  of 
which  he  was  possessed. 

As  stated  by  counsel  for  the  respondents,  the  word 
"  other.*'  does  not  seem  to  make  the  difficulty  which  I 
should  have  soppoied  it  did  but  for  the  authorities. 
According  to  taese  authorities,  the  word  <*  other  **  in 
this  disposition  does  not  affect  or  limit  the  force  of 
the  remnary  clause,  which  would  sweep  in  the  pro- 
perty whidi  the  testator  did  intend  speoislly  to  convey, 
but  which  turned  out  t^  be  iQellsbtually  conveyed 
because  of  the  circumstance  that  the  beneficiary  was 
unfortunately  made  a  witneis  to  the  execution  of  the 
wilL 

I  have  no  hesitation,  therefore,  in  agreeing  with 
TOUT  lordships  in  holding  that  the  judgment  should 
be  affirmed  with  costs. 

Lord  Daybt.— I  confess  I  should  not  have  been 
Boxvy  if  this .  House  had  seen  its  way  to  affirm  the 
decision  of  Kekewich,  J.,  because  it  had  the  effect  of 
giving  to  Thomas  Vredenok  Ibson  in  his  qualit;^  as 
heir-at-law  the  property  which  he  had  lost— that  is  to 
sfty,  the  property  which  had  been  devised  to  him,  and 
which  he  would  have  taken  as  devisee  but  for  the 
nnhap^  accident  of  his  having  witnessed  his  father's 
will*  But  I  think,  on  a  consideration  of  the  words  of 
tiie  26th  section,  this  House  should  affirm  the  decision 
of  the  Oourt  of  Appeal. 

The  question  really  is  reduced  to  a  very  small  one, 
althon^  it  is  of  importancs  to  the  parties.  The 
testator  gives  certain  freehold  propertv  at  WimUedon 
to  his  son— a  devise  which  fails ;  and  then  he  says, 
<*And  as  to  all  other  my  freehold  messoages  or 
tenements  at  Wimbledon  aforesaid  and  elsewhere  and 
allmy  leaiehold  estates  whatsoever  and  wheresoever," 
I  give  them  upon  other  trusts.  Now,  the  real  question 
is  whether  the  gift  of  "  all  otiier  "  the  testator's  free- 
hold mesiuages  and  so  forth  is  a  residuary  gift.  One 
asks  oneself,  Why  not?  The  gift  is  prrasely  the 
same  (that  is  not  disputed)  as  if  he  had  said,  *' Andas 
to  the  residue  of  my  freehcud  messuages  and  tenements 
at  Wimbledon  and  elsewhere."  In  form  it  certainly 
is  a  residuary  gift.  Why  is  it  not  to  be  treated  as  a 
residuary  gift  under  section  25  ?  WeU,  the  only  leg^ 
reason  I  nave  heard  is  that  it  does  not  possess  the 
attribute  of  "  universality,"  whatever  may  be  meant 
by  that;  and  the  judgment  of  Mellish,  L.J.,  in 
Springdt  v.  Jenings  is  referred  to  in  support  of  that 
preposition.  All  that  I  understand  that  very  learned 
Judge  to  have  meant  by  his  expression,  which 
perhaps  was  not  ohoien  with  the  lelictty  which 
usually  dtsting^shes  his  judgments,  was  that  a 
clause  which  is  relied  on  as  a  residuary  clause 
must  be  so  framed  as  to  sweep  in  by  its  terms  the 
whole  of  the  property  to  which  it  applies.  I  can 
attach  no  other  meaning  to  the  word  *'  universality." 
When  yon  ate  speaking  of  a  residuary  gift  of  personal 
estate,  tbe  o?aase  muat  ba  so  framed  as  to  be  capable 
of  carryiag  every  deacription  of  personal  estate  not 
otherwise  disposed  of  by  the  will ;  and  when  you  are 
speaking  of  a  residuary  gift  of  real  estate  generally. 


it  must  be  so  framed  as  to  carry  in  ever^  atom  of  real 
estate;  but  why  we  may  not  have  a  residuary  ^pft  (^ 
freehold  estate  I  am  at  a  loss  to  understand.  It  is  not 
necessary  that  a  reiiduary  gift  shall  comprise  every 
kind  of  propscty  which  the  man  has;  for  example, 
you  may  have  a  residuary  gift  of  peirsonal  estate.  Tbe 
words  in  the  Wills  Act  are,  <'  shall  be  indoded  in  the 
residuary  devise  (if  any)contaiQed  in  such  wilL"  Why 
is  it  necassary  to  construe  that  as  meaning  a  residuary 
devise  of  real  estate?  A  residuary  devise  of  reel  estate 
has  no  more  the  attribute  of  **  universality  "  than  a 
residuary  gift  of  personal  estate  or  a  residnary  devise 
of  freeholds.  On  the  other  hand,  a  devise  of  freeholds 
has  this  attiibnte  of  "universality  "  if  it  is  framed  in 
such  words  as  to  be  capable  of  sweeping  in  every 
descriptioii  of  freehold  estate  which  is  not  otherwise 
dinosedc^. 

I  think  it  is  not  necessary  for  the  construction  of 
section  25  of  the  Wills  Act,  1837,  to  say  that  ,|he 
residuary  devise  there  spoken  of  must  be  a  residititfy 
devise  of  the  whole  of  the  real  estate;  and  the 
constmotion  which  has  been  put  upon  the  section 
by  the  Oourt  of  Appeal,  and  which  your  lordships 
have  ffivoured,  seems  to  me  to  meet  the  particular 
mischief  and  the .  particular  defect  in  the  previous 
law  which  the  section  was  devised  to  remedy. 
Therefore  I  tgree  with  the  judgment  proposed  by 
the  Lord  Cha«)aIlor. 

Lord  BoBERTSOK.— I  concur. 

Appeal  diimiaied. 

Solicitor  for  the  appellant,  II.  J.  Mannings. 

Solicited  for  the  respondents,  H»  8.  Bridge. 


emxi  of  fllwKiiU 

From  K.  B.  Biv.  v 

(Collins,   M.B.,   and    Mathew  and      j^   ^  3^ 
Oozens-Hardy,  L.JJ.)  Tmip^ifi 

And  K.  B.  Div.  (Lord  Alveritone, )      ''"*  *^- 
L.O.J.,  and  Wins  and  OhanndUJJO  ' 
In  re  Jl  Solicitob.   • 
Ex  parte  Ingobpobatbd  Law  Socisty.  (a.) 

Solicitor — Mieconduct-^ Report  of  committee  to  court — 
Dismissal  of  charge^Bight  of  complainant  to  Ite  heard 
in  person— Sdicitors  Act,  1888  (51  tC-  52  Vict.  c.  65), 
«.  13. 

By  section  13  of  the  Solicitors  Act,  1388,  an  applica- 
tion to  strike  the  name  of  a  sdicitor  off  «/*«  rolls,  or.  an 
applicaHon  to  require  a  solicitor  to  answer  allegatMns 
contain^  in  an  affidavit^  shall  he  mode  to  and  heard  hy 
the  Vommittee  of  the  Incorporated  Law  Society,  who 
shall  embody  their  finding  in  the  form  of  a  report  to  the 
court,  *' provided  that  any  person  who  but  for  this  Act 
would  have  been  entitled  to  apply  to  the  court  to  strike  a 
solicitor  off  the  roU  of  solicitors,  or  to  apply  to  require  a 
solicitor  to  answer  allegations  contained  in  an  affidavit, 
shall  be  entitled  so  to  apply,  although  the  committee  is  of 
opinion  that  tJure  is  no  ixnmk  fade  case  of  misconduct 
againit  the  solicitor,  and  shall  be  entitled  to  be  heard  if 
the  society  brings  the  report  of  the  committee  before  the 
court:* 

Held,  that  an  application  to  the  court  under  the  proviso 
in  the  above  section  m\ui  be  made  by  counsd. 

i^tm.fhiQ  of  a  report  made  by  the  Oomadttee  of  the 
Incorporated  Law  Society  under  the  Solicitors  Act, 
1888. 

(a.)  Reported  by  W.  F.  Barry  aodERSKiNS  Hkih* 
Bsqrs.,  Barristers-at-Law. 
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It  appeared  that  applications  were  made  by  one 
G.  B.  Tfueman  and  others  th%t  a  solicitor  should  be 
required  to  answer  allegations  contained  in  certain 
affidayits. 

The  committee,  having  heard  the  applications 
and  the  evidence,  loand  that  the  charges  made 
by  Trueman  were  not  made  out,  but  they  found 
against  the  solicitor  on  the  other  charges,  and  m^dc 
a  report  accordingly. 

March  31.— 5.  A,  Ooheriy  for  the  Incorporated 
Law  Society,  read  the  report. 

The  solicitor,  appearing  in  person,  denied  that  he 
had  been  guilty  of  professional  misconduct  and  sub- 
mitted that  the  Statutory  Committee  had  in  regard  to 
the  charges  made  by  persons  other  than  Trueman 
arrived  at  a  wrong  conclusion,  and  that  there  was  no 
evidence  on  which  the  court  ought  to  fiud  against 
him. 

Trueman  claimed  to  be  heard  in  person  on  the 
charges  he  had  made  before  the  committee  against  the 
solicitor.  He  contended  that  by.  section  13  of  the 
Solicitors  Act,  1888,  he  was  entitled  to  apply  to  the 
o:vurt  personally  to  strike  a  soh'citor  off  the  rolls,  and 
he  cited  In  re  Lilley,  [1892]  1  Q.  B.  759. 

Lord  Alybrstone,  L.G.  J.— We  think  it  better  to  deal 
first  with  the  application  made  to  the  court  by  the 
complainant  to  be  heard  upon  this  motion,  especially 
as  it  is  an  important  matter  and  one  in  which  we  are 
reaffirming,  not  laying  down,  the  old  practice  of  the 
courts  in  such  matters.  The  section  of  the  Solicitors 
Act,  1888,  which  we  have  to  deal  with  here  is  as 
follows:  '* Provided  that  any  person  who  but 
for  this  Act  would  have  been  entitled  to  apply 
to  the  conrt  to  strike  a  solicitor  off  the  roll 
of  solicitors,  or  to  apply  to  require  a  solicitor  to 
answer  allegations  contuned  in  an  affidavit,  shall 
be  entitled  so  to  apply  although  the  com- 
mittee is  of  opioion  that  there  is  no  primd  facie 
c»se  of  misconduct  against  the  solicit  )r,  and  shall  be 
entitled  to  be  heard  &  the  society  brings  the  report  of 
the  committee  before  the  court."  That  preserves  the 
right  of  a  person  in  the  complainant's  position  in  two 
matters ;  either  he  may  himself  apply  on  the  ground 
that  he  has  «  charge'  against  the  solicitor,  or  when 
the  report  is  before  the  court,  which  is  a  new  right, 
he  shidl  be  allowed  to  be  heard  npon  it.  It  has  been 
for  many  years  the  practice  where  applications  are 
made  against  solicitors  to  require  that  they  shall  be 
conducted  by  counsel.  The  statute  is  only  a  modified, 
improved,  and  amended  procedure  whereby  the  report 
of  the  Statutory  Committee  is  brought  before  the 
court,  and  then  action  is  taken  upon  it.  As  far  back 
as  1833  there  is  an  authority  to  which  I  wish  to  refer, 
the  case  of  Ex  parte  Pitt,  2  Dowl.  439.  I  refer  to  it 
not  only  because  it  is  an  authority  on  which  this 
court  has  acted  continuously  before  the  Act  of  1888, 
but  because  the  reasons  of  the  judgment  are  of  as  full 
effect  and  weight  to-day  as  at  the  time  when  the  judg- 
ment was  delivered.  In  that  case  a  gentleman  applied  in 
person  for  a  rule  to  show  cause  why  certain  attorneys 
should  not  b9  required  to  answer  certain  matters  cou- 
taiaed  in  a  certain  affidavit.  That  wasamuchle»B 
stringcLt  or  a  leES  ferious  application  thau  the  appli- 
cation to  strike  off  the  roJls.  Those  who  are  old 
enough  to  remember  the  old  practice  will .  remember 
that  there  were  two  applications— one  to  strike  off  the 
rolls,  and  the  other  to  answer  the  matters  of  an 
affidavit— one  being  more  serious  than  the  other,  and 
the  court  was  dealing  there  with  the  less  serious 
case,  and  the  application  was  made  to  four  judges, 
and  Lord  Denmao,  after  consulting  the  other  juck^es 
and  the  Master  of  the  Grown  Office,  said  this :  *'  The 
^-^      motion  against  an  attorney  being  in  the  nature  of  a 


criminal  information,  the  court  requires  that  it  ^hould 
be  made  by  a  gentleman  at  the  bar,  and  it  cannot  bs 
made  in  person.  Owherwise  we  have  not  the  sanction 
of  a  barrister  for  the  propriety  of  such  an  application. 
We  cannot  therefore  hear  you  make  this  motion.  The 
only  case  in  which  it  appears  that  thecourt  ever  interfered 
where  the  application  was  made  in  person  was  where  a 
party  demanded  protection  of  the  court  against  an 
attorney ;  and  as  it  then  appeared  on  his  affidavit 
that  the  attorney  had  been  guilty  of  groat  misconduct, 
the  court  of  its  own  accord  directed  that  he  should 
answer  the  matters  stated  on  the  affidavit  of  the 
applicant.''  In  my  opinion,  for  the  purpose  of  enter- 
taining such  an  application  as  the  complainant 
desires  to  make,  either  to  allege  that  the  oommittea 
have  not  gone  far  enough  or  that  further  action  ought 
to  be  taken  by  sending  the  matter  back,  the  court  are 
entitled  to  the  same  safeguards  that  have  always  been 
thought  necessary  in  this  matter.  I  desire  to  add,  if 
we  were  dealing  with  the  question  of  costs,  if  anybody 
were  asking  the  complainant  to  pay  costs,  then  either 
here  or  dse where  the  complainant  would  be  entitled  to 
be  heard  in  person  against  such  an  application.  It  is 
when  a  person  seeks  to  put  into  force  the  amended 
jurisdiction  of  this  court,  now  governed  by  the  statute 
of  1888,  the  words  "entitled  to  be  heard"  mean 
entitled  to  be  heard  in  the  way  that  is  in  aocordanoe 
with  the  practice  of  the  court,  and  I  think  in  this 
matter  it  is  not  possible  for  us  to  hear  the  com- 
plainant in  person. 

Wins,  J.— I  entirely  agree.  I  have  had  very  con- 
siderable experience  in  cases  of  this  kind,  as  for  along 
period  when  at  the  bar  I  represented  the  Law  Society, 
and  during  the  fifty  years  or  rather  more  that  I  have 
been  in  the  profession  I  have  never  known  a  case  in 
which  an  application  of  this  kind  was  heard,  either 
before  or  since  the  Act  of  1888,  in  which  the  matter 
was  not  conducted  by  conniel.  I  think  the  reasons 
given  by  Lord  Ddnman  in  Ex  parte  Piit  a»e 
quite  as  strong  at  the  present  time  as  they  ever  ^eie 
bdfore.  I  think  it  is  a  thoroughly  sound  practice  and 
ought  to  be  adhered  to. 

Ghannell,  J.— I  entirely  agree. 

An  application  by  Trueman  for  an  adjournment  in 
order  to  instruct  counsel  was  refused. 

The  Gourt  then  delivered  judgment  on  the  report 
and  came  to  the  conclusion  upon  the  evidence  that  the 
charges  which  the  committee  had  found  against  the 
solicitor  were  not  proved. 

They  therefore  held  that  the  solicitor  was  not 
guilty  of  professional  misoonduot. 

Trueman  appealed  against  the  refusal  to  hear  him 
in  person.* 

June  16th. — The  appellant,  in  person,  said  that  he 
did  not  desire  to  to  heard  upon  the  question  of 
striking  the  solicitor  off  the  rolls  or  of  requiring  him 
to  answer  the  allegations  contained  in  an  affidavit, 
but  merely  to  have  the  form  of  the  report  amended. 

The  Folidtor,  who  appeared  in  person,  was  not 

called  upoD. 


*  A  prclimioary  objection  was  taken  that  this  was 
an  appeil  from  an  interlocutory  order  and  did  not  lie 
without  leave  The  Gourt  said  that  in  order  to 
appreciate  the  point  they  would  hear  the  facts  of  the 
case.  Having  heard  the  facts,  the  Gourt  said  that  it 
was  unnecesiary  to  decide  the  preliminary  objection,  as 
they  agreed  with  the  Divisional  Gourt  upon  the  main 
point  under  appeal,  and  that  it  must  not  bs  taken  that 
they  decided  that  the  order  was  not  an  interlocutory 
order  from  which  an  appeal  could  be  brought  with- 
out leave. 
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In  bs  Coley. 


OOITBT  OP  Appxaii. 


Collins,  M.B. — ^In  my  opinion,  for  the  reasons 
giyen  by  Lord  Alverstone,  L.G,J.,  and  Wills,  J.,  in 
their  jadgments  in  the  Divisional  Oonrt,  there  is  no 
gronnd  for  this  appeal.  The  oase  made  in  the  court 
below  was  not  the  same  as  the  oase  made  here.  It  is 
evident  from  the  report  of  the  arguments  and  the 
jadgments  in  the  Divisional  Court  that  the  appelant 
claimed  to  be  h^ard  in  person  npon  the  charges  made 
by  him  against  the  solicitor.  So  far  as  the  appellant 
is  claiming  to  do  under  the  modem  machinery  that 
which  used  to  be  done  under  the  old  machinery  by  a 
motion  in  court  calling  upon  the  solicitor  to  show 
cause  why  he  should  tiot  answer  the  matters  of  an 
affidavit  or  why  he  should  not  be  struck  off  the  rollfl, 
he  cEm  only  be  heard  if  he  appears  by  coansel.  The 
practice  which  existed  under  the  old  procedure  has  not 
been  altered  under  the  modem  system.  If,  on  the 
other  hand,  the  appellant  was  not  urging  matters 
against  the  solicitor,  but  was  only  applying  to  be 
heard  upon  some  question  of  costs,  he  would  be 
entitled  to  be  heard  in  person.  It  is  obvious  that 
what  the  appellant  was  seeking  to  do  in  the  Divisional 
Court  was  to  prefer  a  charge  against  the  solicitor. 
He  cannot  now  alter  his  ground  and  by  so  doing 
improve  his  position.  What  we  have  to  decide  is  the 
same  question  as  that  which  was  decided  in  the 
Divisional  Court,  and  we  decide  that  question  in  the 
same  way  as  that  court  decided  its 

Mathew,  L.  J. — I  am  of  the  same  opinion.  It  is 
perfectly  clear  from  the  report  of  the  case  in  the  court 
below  that  the  appellant  daimed  to  be  heard  in 
person  upon  the  charges  he  had  made  against  the 
solicitor  before  the  oommittee.  The  Divisional  Court 
declined  to  hear  lum  unless  he  appeared  by  oounsel. 
An  application  to  strike  a  solioitor  off  the  rolls  is  an 
application  of  a  very  serious  kind,  and  it  is  of  import- 
ance to  maintain  the  old  rule  that  such  an  applica- 
tion can  only  be  made  upon  the  authority  of  counsel. 
I  hope  that  that  rale  will  be  adhered  to. 

Cozens-Habdt,  L.J.,  agreed. 

Ai>peal  dismissed. 


From  Chan.  Div.  '\ 

(Vaughan  Williams,  Bomer  and  v  April  30. 

Cozens-Hardy,  L.JJ.)  ) 

In  re  CoLET. 
HOLLINSHEAD  V.  COLEY.    (a.) 

Will — Conairnction — Oi/t  to  wife  of  named  person — 
Wife  living  at  date  of  will — Second  wife. 

If  there  is  in  a  will  a  gift  to  the  wife  of  a  person,  who 
lias  to  the  knowledge  of  the  testator  a  wife  living  at  the 
time,  the  prima  fade  presumption  is  that  the  gift  refers 
to  thcU  wife  and  not  to  any  subsequent  wife,  and  tJie  only 
question  in  each  case  is  whetJier  there  is  a  sufficient  con^ 
text  in  the  particular  will  before  tJie  coi*rt  to  negative 
that  prima  facie  presumption. 

In  re  Burrow's  Trusts,  10  L.  T.  Rep.  184,  12  W.  B. 
Ch.  Dig.  113,  approved. 

In  re  Lyne's  Trasf,  L.  R,  8  Eq.  65,  17  W.  R.  CK 
Diff.  180,  disapf/roi'c  I  by  Romer  and  Cozens-Hardy, 
L.JJ. 

This  was  an  appeal  from  a  decision  of  Kekevicb,  J. 

The  facts  were  as  follow :  By lier  will,  dated  the  12th 
of  February,  1869,  Ann  Coley  gave  her  residuary  estate 
upon  trust  to  pay  the  income  thereof  to  her  son, 
William  Coley,,  during  his  life,  "and  from  and  after 
bis  decease  to'  pay  the  same  iDto  the  proper  hands  of 

(a.)  Reported  by  J.  I.  SmiLiNa,  Esq.,  Barrister- 

«t-LAW« 


his  wife  for  her  life,  if  she  shall  continue  his  widow, 
and  she  shall  not  antidpate,  charge,  or  incumber  the 
same;  and  from  and  after  her  deceise  or  seoond 
marriage,  whichever  shall  first  happen,  I  direct  t^e 
trustees  and  trustee  for  the  time  bdng  hereof  to 
divide  the  said  prindpal  moneys  and  all  other  (if 
any)  my  residuary  estate  unto  and  among  such  of 
his  children  as  shall  live  to  attain  the  age  of  twenty- 
one  years  equally,  share  and  share  alike  as  tenants  in 
common  and  not  as  joint  tenants,  each  child  to  have 
a  vested  interest  at  twenty-one  years  of  age  or  on 
death  under  that  age  leaving  lawful  issue  him  or  her 
surviving.  But  if  my  said  son  shall  die  without 
leaving  lawful  issue  surviving  who  shall  become 
entitled  under  the  preceding  trusts,  I  direct  the 
trustees  and  trustee  for  the  time  being  hereof  after 
the  decease  or  second  marriage  of  his  said  widow  to 
divide  the  whole  of  my  residuary  estate  unto  and 
among  such  of  my  nephews  and  nieoQS  as  shall  be 
living  at  my  decease,  and  shall  live  to  attain  the  age 
of  twenty-one  years  or  shaJl  die  under  that  m^ 
leaving  lawful  issue  him  or  her  surviving  equally, 
share  and  share  alike  as  tenants  in  oommon  and  not 
as  joint  tenants."  The  will  also  contained  a  proviso 
empowering  the  trustees  *'  after  the  decease  or  second 
marriage  of  any  legatee  entitled  for  life  or  during 
widowhood,  whichever  shall  first  happen,"  to  apply 
the  interest  of  the  presumptive  shues  of  grand- 
children or  nephews  or  nieoes  of  the  testatrix  towards 
thdr  maintenance. 

The  testatrix  had  one  child  only,  the  said  William 
Coley,  who  married  in  1861  his  first  wife,  Mary  Ann 
Coley.  The  testatrix  died  on  the  16th  of  August, 
1870.  Mary  Ann  Coley  survived  her  and  died  on  the 
12th  of  February,  1899.  William  Coley  on  the  12th 
of  October,  1899,  married  his  second  wife,  the  defend- 
ant lizzie  Coley.  He  died  on  the  2dth  of  August, 
1902.  There  was  no  issue  by  dtiier  marriage.  There 
were  several  nephews  and  nieoes  of  the  testatrix  living 
at  her  decease,  all  of  whom  had  attained  twenty-one. 

An  originating  summons  was  taken  out  by  the 
surviving  trustee  of  the  will  to  determine  whetiier  the 
defendant  Lizzie  Coley  was  entitled  to  a  life  interest 
in  the  residuary  estate  of  the  testatrix. 

Eekewidi,  J.,  hdd  that  on  the  true  oonstroction 
of  the  will  Lizzie  Coley  was  not  entitled  to  a  life 
interest. 

The  defendant  Lizzie  Coley  appealed. 

YounyeTy  K.C.,  and  Nepean,  for  the  appellant,  dted 
Boreham  v.  Bignall,  8  Hare  131 ;  In  re  Lyne's  Trust, 
L.  B.  8  Bq.  65,  17  W.  B.Ch.  Dig,  186 ;  Longworth  v. 
Bellamy,  40  L.  J.  Ch.  513, 19  W.  R.  Ch.  Dig.  127 ;  In 
re  Burrow's  Trmts,  10  L.  T.  Bep.  184,  12  W.  B.  Ch. 
Dig.  113  ;  Firth  v.  Fieldm,  22  W.  B.  622 ;  In  re  Drew, 
Drew  V.  Drew,  47  W.  B.  265,  [1899]  1  Ch.  336 ;  In  re 
Browne's  Policy^  Broume  v.  Browns,  ante,  p.  364, 
[1903]  1  Ch.  188. 

Micklem^  K.C,  and  Romer,  for  a  niece  of  the 
testatrix,  were  not  called  upon  to  argue. 

R,  J.  Parker,  for  the  trustee. 

Yauohan  Williams,  L.J.— In  my  judgment  the 
dedsion  of  Eekewiob,  J.,  must  be  affirmed.  We 
have  to  dedde  whether  by  the  wordf  used  in  this 
will  the  tebtatrix  meant  to  describe  the  particular 
person  who  was  the  wife  of  her  son  both  at  the  date 
of  the  will  and  at  the  date  of  the  death  of  the  testa- 
trix, or  any  person  who  might  at  any  time  be  standing 
in  that  rdationship  with  her  son.  It  has  not  been 
disputed  here  i^at  when  a  wife  is  mentioned  in  a  will, 
and  there  is  a  wife  Hviog  at  the  date  of  the  will  and 
at  the  date  of  the  testator's  death,  prima  facie,  unless 
there  is  something  in  the  context  to  negative  the 
I  presumption,  these  words  will  be  taken  to  refer  to 
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that  ptrticular  wife.  Of  oonrse  that  view  ma?  be 
negatived,  and  it  hai  been  said,  I  thiok,  by  Stirling, 
J.,  in  In  re  Drew,  that  there  ie  lome  oonflio^«  of 
authorities  oa  the  point.  I  doubt,  myself,  whefcher 
there  is  any  material  oonfiiot  of  authorities.  Ton 
start  with  that  primd  facie  rule  of  construction,  and 
if  yon  get  any  oase  whush  negatives  that  prima  facie 
rule  of  oonstraction  then  you  have  a  oonilict  of 
authorities,  but  I  think  there  is  really  none  here.  It 
if  said  that  there  i^  a  coofliot  between  Boreham  v. 
BignaXl  and  In  re  Lyiije'e  Trmt^  but  it  is  not  really  a 
ooDfiict  of  authorities.  These  two  cases  present  a 
strong  similarity  to  eftoh  other,  but  it  cannot  be  said 
tba%  there  is  a  coDfiiot  of  authorities  because  iu  the 
case  of  one  will  one  codcIuuou  was  arrived  at.  and  in 
the  case  of  another  will  which  was  very  like  it  the 
court  came  to  another  conoluiioD.  It  seems  to  me 
that  each  ooe  of  these  oases  in  whlc^  the  generid 
rule  of  primd  facie  presumption  was  applied  must  be 
treated  as  having  been  decided  on  the  words  of  the 
particular  will  as  modified  by  the  surrounding  c<r- 
oamstances.  I  hope,  therefore,  that  I  am  right  in 
saying  that  I  am  not  seekiog  either  to  follow  or  not 
follow  any  cate  decided  on  a  particular  wH  in 
arriving  at  the  conclusion  at  which  I  now  come.  I 
start  with  the  primd  fade  presumption,  and  I  look  to 
tee  whether  there  is  sufficimt  in  the  will  to  disfJaoe  it. 
Counsel  for.  the  appellant  put  tiieur  argument  in  the 
only  possible  way  m  which,  it  seems  to  me,  it  could 
be  effeotifoly  pat.  They  said  that  if  this  wiU  is 
looked  at  as  a  whole  it  is  seen  that  the  gdding 
principle  of  the.  testatrix  in  making  the  wiU  is  to 
provide  for  those  who  are  dependent  on  her  son. 
Whether  thoee  persons  were  dependent  on  him  as 
bemg  the  children  of  one .  wife  or  another  wife,  her 
object  was  to.  provide  for. those  who  stood  in  the 
family  relation  to  her  son— those  persons  who 
remained  after  his  death  members  ot  his  family. 
There  are  indications  of  rome  such  sdlieme,  but  I  do 
not  think  there  is  sufficient  to  ju^y  us  in  refusing 
to  give  to  the  word  •*  wife  "  here,  its  primd  facie  imd 
natoral  meanhig.  In  these  cironmstances  I  agree 
with  Kekewioh,  J.,  that  ''  wife'*  in  this  case  means 
the  wife  in  existence  at  the  dates  of  the  will  and  of 
the  death  of  the  testatrix,  and  that  a  second  wife 
cannot  take  anything.  The  appeal  must  be  dis- 
missed. 

BoKBR,  L.  J.— I  agree.  Personally  I  do  not  see 
an^fr  difficulty  in  this  case.  It  is  settled  that  if  there 
is  in  a  will  a  gift  to  the  wife  of  a  person  and  that 
person  has  at  the  time  to  the  knowledge  of  the 
testator  a  wife  living,  the  gift  refers  to  that  existing 
wife  vkd  not  to  any  subsequent  wife  that  person  may 
have,  unless  there  is  sufficient  context  to  dio  w  tiiat  the 
testator  is  referring  to  any  subsequent  wife  and  that 
the  gift  has  a  different  meaning  from  its  primd  facie 
'  one.  There  must,  however,  be  sut&cient  context  to 
show  that ;  and  the  only  question  here  is  whether  there 
is  such  sufficient  context.  Ithink  that  there  i^  not. 
The  gift  here  was  to  the  son  for  life  and  after  his 
death  to  the  wjfe  of  the  son  durinff  widowhood ; .  and 
there  was  at  the  date  of  the  will  a  wife  of  the  son 
who  was  known  to  the  testatrix,  so  that  primd  fade 
she  must  be  taken  as  referring  to  that  wife.  Then 
after  the  death  of  the  son  and  the  wife  there  is  a  gift 
to  the  children  of  the  son — that  is  to  say,  the  gift  in 
remainder  of  the  oorpvs  is  not  limited  to  the  children 
of  the  existiag  wife,  butextends  to  the  children  of  the 
■on  by  any  wife.  In  my  opinion  there  is  no 
■offiolent  reason  for  departinjgf  from  the  primd  fade 
meaning  of  the  word  *<  wife  'Mn  this  wilL  I  c^mnot 
see  why  a  testator  should  not  wish  to  give  a  life 
interest  to  an  existing  person  ai  the  wife  of  another 
P'^*iion  and  at  the  tame   time  desire   to   give  the 


corpus  after  th^  de^th  of  that  wife  to  the 
children  of  her  husband  whether  by  that  wife  or 
by  any  other  wife.  It  seems  to  me  tiiat  the 
two  gifts  here  are  perfectly  consistent  with  one 
another,  and  we  cannot  iafer  from  the  gift  to  the 
children  that  th^  word  "  wi/e  "  in,  the  flrst  gift  is  to 
heve  a  different  meaning  from  the  primd  fade  one.  I 
think,  therefore,  that  on  the  facts  this  case  is  clear. 
I  wish  to  add  that  I  think  that  the  deoisiou  in  Tu  re 
Barrow's  Trusts  wai  right.  The  circumstaacej  of  In 
re  Lyne's  Trust  are  not  dear,  and  that  case  mav  be 
distinguishabte,  but  to  my-  mind  it  was  not  rij3;hyy 
decided,  and  tha".  seems  to  have  bsei  the  opinion  of 
Sir  George  Jessel  in  Firth  v.  Fielden.  The  report  of 
that  oase  is  not  satisfactory,  as  it  does  not  set  out  the 
judgment,  but  I  gather  that  In  re  Lyne'e  Trust  was 
not  followed.  In  my  opmiou  the  decision  of 
Keke^noh,  J.,  was, right  and  the  appeal  must  be 
dismissed.  .     , 

Cozbks-Ha  rdy,  Ji— I  agree.  The  general  ptinrnple 
to  be  applied  to  the  construction  of  a  gift  of  this  kind 
is  well  settled,  bat  it  is  said  ihat  .tbere  is  in  thii 
pattioolar  will  a  context  which  enables  us  to  give  a 
larger  meaning  to  the  word  ''wife"  than  its  prima 
fade  meaning.  I  agree  with  what  Bomer,  L  J.,  has 
said  with  regard  to  In  re  Burrow's  Trust,  which  was, 
if  I  m%v  say  so,  in  my  opinion,  rightly  decided  by 
Eindersley,  V.O.,  and  as  at  present  advised  I  do  not 
agree  with  the  deoisiou  in  In  re  Lynes  Trust. 

Solicitors,  C.  F,  Twist,  for  ffuffhss  <t-  Ma%s»r, 
Coventry;  Sharps,  Parker*  PriehardSi  Barhim,  A^ 
Lawford,  for  E,  C.  Newej/,  Birmingham. 


From  Chan.  Div.  \ 

(Collins,  MiR,  and  Romer  and  >  March  17. 

Cjzeos-Hardy,  L.JJ.)  ) 

Doughty  t;.  LoHAouin)A  Rebfs  (Limited),  (a.) 

Company — Sale  of  assets  to  another  eompany-^Sftarti  in 
purchasing  eompatkSf — Vcluntaary  tvinding  up^Dis- 
sentieni  member — Companies  Act^  1862  (25  «0  26 
Vict.  c.  89),  s.  161. 

'  Appeal  from  the  dedsion  of  Buckley,  J.  {reported 
ante,j9.  29,  [1902]. 2  Oh.  Sdl),  dismissed  on  technical 
grounds. 

Tiiis  was  an  appeal  from  a  deciaon  of  Buckley,  J. 
(reported  ante,  p.  29,  [1902J  2  Oh.  837). 

The  defendant  company  wasalimitea  company,  one 
of  whose  objects,  as  stated  in  its  memorandum  of 
association,  was  to  sell  its  undertaking. 

The  defendant  company  entered  into  an  asreement 
with  the  Lomagunda  bevelopment  Co.  to  seU  to  the 
latter  company  its  nndertakmg  and  all  its  property 
except  £200  in  consideration  of  shares  in  the  pur- 
dhanng  company  and  of  an  indemnity  to  itself  and  iti 
liquidators  against  c^iin  obligations.  The  £200 
was  to  bekept.to  defray  the  costs  of  the  agreement 
and  of  the  winding  up  of  the  company,  and  the 
balance  was  to  be  handed  over  to  we  purchasing 
company. 

This  agreement  was  approval  at  an  extraordinary 
general  meeting  of  the  company,  and  at  the  same 
meeting  was  passed  a  resolution  (subsequently  duly 
confirmed)  to  wind  up  the  company  vdontarily. 

The  plaintiff,  who  was  a  shareholder  in  the  com- 
pany, objected  to  the  sale  and  claimed  that  it  was 
ultra  vires  unless  his  intecest  was  purohased  uider 
section  161  of  the  Companies  Act,  1862. 

(a.)  Reported  by  J.  I.  Stielino,  Esq.,  Berrist«*r- 
i^  at- Law. 


VoL  LI. 
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Baoliley,  J.,  held  th»t  the  sale  was  a  sale  by  the 
defendant  company  under  its  memorandam  of  associa- 
tion and  not  a  sale  in  disguise  by  its  liquidator.  The 
sale  was  therefore  valid  and  the  action  must  be  dis- 
missed. 

The  plaintifF  appealed. 

Hart,  for  the  appeUaut* 

In  the  course  of  the  argument  their  lordships 
intimated  that  they  could  not  decide  that  the  agree- 
ment was  ultra  inres  in  the  absence  of  the  purohtting 
compsny. 

The  plaintiff  declined  to  incur  the  expense  of  bring- 
ing the  purchasing  company  before  tbe  court  by 
amendmentt 

Astburtft  K.O,,  and  Ilolmea,  for  the  respondent, 
were  not  called  on  to  argue. 

Thk  Court  (ColltnIs,  M.B.,  and  Romer  and  Coz^e- 
Hardt,L  JJ.)  dismissed  the  appeal,  without  expressing 
any  opinion  as  to  the  rights  of  the  parties,  oh  the 
ground  that  the  relief  oUSmed  by  tiie  plaintiff  could 
not  be  granted  m  th^  absence  of  the  puschasing 
company,  as  to  grant  such  relief  Woidd  iuTolTc  a 
dtclarafion  that  the  agreement  lor  sale  was  void. 

8olio'tors,  Michael  Abrahmns,  •b*w*5,  ct  Co, ;  IngU^ 
Ilvlmca,  iC'  Sufi^i, 


From  K.  B.  Div.  ) 

( Vaughan  Wiilitois,  Stirling,  and  > 

Maiheir,  L.JJ.)  J 


March  6. 


The  Gas  Light  and  Coke  Co.   v.  The  Cannon 
Brewery  Co.  (a.) 

(/as — Arrears  of  gas  rent  due  by  outgoing  tenant — 
Purchase  by  incoming  tenant  of  outgoing  tenants 
business  and  inter^t  in  premises^Itight  to  recover 
from  incoming  tenant  ^Qasworls  Clauses  Act,  1S41 
(10  ct  a  Vict.  c.  16),  8,  \^— Metropolis  Gas  Act, 
1860  (23  <fc  24  Vid.  c.  125).  s,  Sd-Gai  Light  and 
^a»he  (Jo  '•  Act,  1872  (36  c«-  36  Vict,  c  «rtu.).  «•  18. 

By  stction  18  of  the  Cros  Light  and  Coke  Co,'s  Act, 
1872,  it  is  provided  thai  *'  in  case  any  consumer  leave 
the  premises  whire  gas  teas  supplied  to  him  without 
ftaying  to  the  company  the  rate  or  meter  rent  due  from 
?iim,  the  company  shall  not  require  from  the  next  tenant 
of  the  premises  payment  of  the  arrears  so  left  unpaid, 
unless  the  incoming  tengint  agreed  with  the  defaulting 
consumer  to  pay  such  arrears,  or  unless  the  incoming 
tenant  shall  continue  the  trade  or  business  of  the  outgoing 
ttiuint  and  shall  l^ave  paid  to  the  owntr,  lessee,  or  mart- 
gagee  in  prssession  or  to  the  outgoing  tenant  of  such 
premises  a  consideration  for  so  doing ;  but  the  company 
shall,  notwithstanding  any  such  arrears,  in  the  absence  of, 
collusion  httween  (lie  outgoing  and  incoming  tenant, 
sujiply  gas  to  the  incoming  tenant,  as  required  by  this 
Act,  on  being'required  by  him  to  do  «o.'* 

ffeld^  that,  by  virtue  of  the  above  section,  arrears  of 
rent  left  due  for  gas  supplied  to  a  tenant  of  premises  who 
has  sold  the  lease  thereof  and  the  gooflwiU  of  the  business 
he  carried  thereon  to  an  incoming  tenant,  who  continued 
the  trade  or  business  of  the  outgoing  tenant  on  the  scUd 
premises,  may  be  recovered  by  actioii  by  the  gas  company 
from  the  incoming  tenant. 

Decision  in  Gas  Light  atid  Coke  Co.  v.  Mead  (46 
Z.  J.  M.  (7.  71,  24  IT.  R.  Dig.  in)  overruled. 

^  This  was .  an    i^ppeal    by  tJie  plaintiffs  from  the 

judgment  d  the  DivisioQal  Cpurt  (Lord  Alveistone, 
L.C.J*,  and  Darling  and  Chfrnnell,  JJ.),  confirming 

(a.)  Reported  by  E.  G.  Stillwbll,  Esq.,  Bamsfer- 
at»Law« 


the  decision  of  the  learned  judge  of  the  Qerkenwell 
County  Court. 

The  'acti6n  was  for  the'  sum  of  £10  ls»  3cl.  in 
respect  of  gas  supplied  by  the  plabtiffi,  smd    the 

?ue8tion  raised  was  whether,  haiviog  regard  to  section 
8  of  the  Gas  Light  and  Coke  a>.'s'Aot  of  .1872, 
the  plaintiff  compsny  had  a  right  to  sue  a  successor 
in  premises  lor  arrean  of  gas  rent  left  unpaid  by  Us 
predecessor  in  cases  falling  Within  the  exceptions  con- 
tained in  that  section,  or  whether  their  only  remedy 
was  to  cut  off  the  supply  of  gas  under  section  16  of 
the  Gasworks  Clauses  Act,  1847  (10  &  11  Yict.  c.  16). 

It  appeared  that  up  to  the  18th  of  June,  1901, 
one  J.  B.  Lowles  had  been  the  leisee  and  occupier  of 
a  house  in  the  HarroV-road,  where  he  carried  on 
btuiheBS  as  a  gh>cto  and  retail  wine  and  spirit  and 
beer  merchant.  On  that  date  Lowles  sold  his  interest 
in  the  prenus^s  and  the  goodwill  of'  his  business  to 
the  defendants,  and  gave  up  possession,  leaving 
£10  Is.  3d.  due  for  arrears  of  gas  sup^Ked  to  him  by 
the  plaintiffs.  The  defendants  entered  into  possession 
and  contined  to  carry  on  the  business  on  the  premises. 
The  gas  company  thereupon  sued  the  defeoda  nts  in 
respect  of  these  arrears,  and  the  learned  county  court 
judge  gave  judgment  for  the  defendants  on  the 
authority  of  The  Gas  Light  and  Coke  Oo*  v.  Mead, 
46 L.  J.  M.  0.  71.  24  W.  B.  Dig^lll,  whioh  judgment 
the  Divisional  Court  affirmed. 

The  plaintiff  now  appealed. 

Section  18  of  the  Gas  light  and  Coke  Co.'s  Act, 
1842  (36  jb  36  Vict  c  zxlii.),  pro^des  thatc  *Mn  case 
any  consumer  leave  the  premises  where  gas.  was 
supplied  to  him  without  paying  to  the  company  the 
rate  or  meter  rent  due  from  him,  the  compaosy.  shall 
not  require  from  the  next  tenant  of  the  premises  pay- 
ment of  the  arrears  so  left  unpaid,  unless  the  incoming 
tenant  agreed  with  the  defimlting  consumer  to  pay 
such  arrears,  or  unless  the  incoming  tenant  shall 
continue  the  trade  or  basiness  of  the  outgoing  tenant 
and  shall  have  paid  to  the  owner,  lessee^  or  mostgagee 
in  possession  or  to  the  outg«^g  toiant  of  such 
prenuses  a  consideration  for  so  doing ;  but  tbe 
company  shall,  notwithstanding  any  such  azrearf ,  in 
the  absence  of  collusion  between  the  onteoing  and 
incoming  tenant,  supply  gas  to  the  incommg  tenaot 
as  required  by  this  Act  on  being  required  by  him  to 
do  so." 

Section  16  of  the  Gasworks  Clauses  Act,  1847  (10  & 
1 1  Vict  c  15),  provides  that :  *'  If  any  peraon  supplied 
with  gas  by  virtue  of  this  or  the  special  Act  neglect  to 
pay  the  rent  due  for  the  same  to  the  undertakes,  the 
und^taktos  may  stop  the  gas.  from 'entering  the 
premises  of  such  person  by  cutting  off  the  service  pipe 
•    .    .    and  recover  tbe  rent  due  from  such  person." 

Section  39  of  the  Metropolis  Giss  Act,  1860  (23  & 
24  Yict  c*  .125),  provide  that :  **  In  case  an^  consumer 
leave  the  premises  where  gas  was  supplied  to  him  without 
payingtothega^cbmpanytherateormeterrentduefrom 
him,  the  gas  company  shall  not  require  frooi  the  next 
tenant  of  the  x>r^mises  payment  of  the  arrears  so  left 
unpaid,  unless  iJlie  incoming  tenact  agreed  with  the 
defaulting  consumer  to  pay  the  arrears ;  but  the  gas 
company  shall,  notmthstsnding  any  such  arrears,  in 
the  absence  ot  collusion  between  the  outj^oing  and 
iacoming  tenant,  supply  gas  to  the  ificommg  tenant 
as  required  by  this  Act  on  being  required  l^  him  so 
to  do." 

Dancku^ertSf  K,G.  {R.  B.  Vaughan  Williams  with 
him),  for  the  appellants.— The  deciilon  in  the  case  of 
TTie  Gas  Light  and  Coke  Co  v.  Mead  was  wrong.  The 
gas  company  are  not,  in  such  a  case  as  this,  entitled 
to  refute  to  supj^y  gas  to  an  ocdapito  of  premises  on 
account  of  the  previous  occupier  having  leftthepremiies 
while  owing  arrei^Ts  fof"gM  suppHeKl  to  him  whilst 
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he  was  in  oocapation.  The  gas  oompany  are  only 
empowered  by  section  16  of  the  Adt  of  1847  to  out  off 
the  sap^y  of  gas  to  the  premises  while  the  person  in 
default  is  in  oooapation  of  the  premises.  The  power 
to  cut  off  or  refuse  supply  to  the  premises  does  not 
extend  to  premises  after  tke  person  owioff  the  arrears 
has  ceased  to  occupy  the  premises.  Tiiat  Deing  80»  the 
gas  company  would  h&ve  no  remedy  in  wis  case 
unless  they  are  intended  to  have  power  uuder  section 
18  of  their  Act  of  1872  of  recovering  by  action  arrears 
of  ^8  in  cases  included  in  the  exceptions  to  that 
section.  The  only  reasonable  construction  to  place 
on  the  word  **  require "  in  that  section  is  that  the 
company  hare  a  right  to  recover  the  arrears  from  the 
incominff  tenant :  see  Faieraon  v.  Oaa  Light  and  Coke 
Co.;  ^5  W.  B.  39,  [1896]  2  Ch.  476.  Eigby,  L.J.,  in 
referring  in  his  judgment  at  p.  42  to  tiie  words  of 
section  18  beginning  -*  shall  not  require  "  aays :  '^  I 
gather  from  that,  that  th^/'  the  gas  company,  '<  are 
to  have  a  right  to  require  payment  from  the  incoming 
tenant  in  the  cases  that  are  provided  for  by  the  words 
of  that  section ;  and  as  correlative  to  that  right  they 
are  to  have  the  duty  of  supplying  the  incoming  tenant 
as  required  by  this  Act  on  being  requested  by  him  to 
do  so." 

A»  H,  Spohes,  for  the  respoodents. — Section  18  does 
not  make  use  of  the  word  "  recover " ;  it  says 
''require."  The  true  construction  of  this  section  is 
not  that  in  cases  cominjg^  withfai  the  exceptions  therein 
the  p;as  company  are  given  any  right  to  recover  from 
the  incoming  tenant  tiie  arrears  incurred  by  the  out- 

Soing  tenant,  but  merely  that  in  the  two  excepted  cases 
^  ley  may  make  the  payment  of  such  arrears  by  the 
incoming  tenant  a  condition  precedent  to  the  supply 
of  gas  to  him.  It  is  not  a  reaionable  construction  of 
the  section  to  say  that  it  imposes  a  personal  liability 
on  the  incoming  tenant  m  respect  of  the  debt 
contracted  by  the  former  occupier.  The  Gas  Light 
and  Coke  Co,  v.  Mead  is  an  authoritv  in  support  of 
this  contention,  and  the  decision  in  that  case  ought 
not  lightiy  to  be  overruled. 

Danckwerie,  K,G,,  repUed. 

Yatjghak  Whjjams,  L. J.— The  question  we  have 
to  decide  in  this  case  is  whether  or  not,  having  regard 
to  the  terms  of-  section  18  of  the  Gas  Light  and  Coke 
Go.'s  Act,  1872,  that  company  have  a  right  to  sue 
a  successor  on  premises  for  arrears  left  unpaid  by  his 
predecessor  in  cases  faUins  within  the  exceptions 
mtroduoed  by  the  word  "  unless  "  in  section  18.  [His 
lordship  here  read  section  18.]  It  has  been  argued 
on  behalf  of  the  respondents  that  the  section  usei,  not 
the  word  ''  recover,"  but  "  require,"  and  that  with 
regard  to  the  oases  falling  within  the  exceptions  the 
right  of  the  company  is  not  to  recover  tiiese  arrears 
by  action  under  sections  70  and  71  of  their  Act  of 
'  1868,  but  merely  to  insist  upon  the  payment  of 
the  arrears  as  a  condition  precedent  to  any  future 
supply.  '  In  support  of  this  argument  our  attention 
was  dMed  to  the  case  of  the  Cras  Light  and  Coke  Co.  v. 
Meiid,  and  I  must  say  that  that  decision  is  a  direct 
authority  in  favour  of  that  argument  That  case 
was  decided  by  Blackburn,  J.,  and  Lush,  J.  We 
therefore,  in  dealing  with  the  argument  before  us, 
have  to  oonsider,  before  we  can  reject  that  argument, 
whether  or  not  the  decision  in  the  (Mb  Light  and  Coke 
Co*  V.  Mead  was  right. 

Now,  in  my  judgment*  that  decision  was  not  right. 
It  is  said  that  that  decision,  given  in  1876,  oaght  not 
to  be  lightiy  overruled.  I  quite  agree  there,  but  at 
the  same  time,  if,  when  we  come  to  look  at  the 
decision,  we  arrive  at  the  conclusion  that  it  is  wrong, 
our  duty  here  is  to  give  effect  to  that  conduuoD. 
Now,  when  we  look  at  the  judgments  in  that  case  we  , 


must,  in  order  really  to  understand  them,  read  the 
observations  made  by  the  learned  judges  in  the  course 
of  the  argument.  Blackburn,  J.,  there  observes,  at 
p.  73,  as  follows :  *'  Under  10  YicL  c.  15  there  was  no 
compulsory  enactment  for  the  supply  of  gas,  but  a 
permissive  power.  Then  it  was  provided  that  if  the 
consumer  did  not  pay  his  supply  might  be  cut  off. 
Then  under  23  &  24  Vict.  c.  125,  ss.  14,  15,  and  16, 
supply  was  compulsory,  but  you  must  make  a  con- 
tract; and  section  39,  upon  Uiat  state  of  things,  wai 
inserted  in  favour  of  the  incoming  tenant,  providing 
that  his  supply  should  not  be  cut  off  for  his  pre- 
decessor's arrears,  unless  he  had  agreed  to  pay  them." 
Now  it  seems  to  me  that  when  we  look  at  the  judg- 
ment of  Blackburn,  J.,  in  the  light  of,  that  observa- 
tion, it  is  perfectiy  plain  that  he  assumed  that  section 
16  of  the  Gasworks  Olauses  Act,  1847,  did  give  the 
gas  company  a  right  to  cut  off  the  supply  of  the 
successor  for  his  predecessor's  arrears  ;  but  if  we  look 
at  that  section  we  shall  see  that  it  does  notiiiug  of  the 
kind.  [His  lordship  here  read  section  16  of  the  Act 
of  1847.]  That  section  does  not  give  the  power  of 
cutting  of  the  gas  from  the  premises  of  an  occupier 
by  reason  of  the  default  of  his  predecessor.  Then 
we  come  to  the  Metropolis  Gas  Act  of  1860,  section  39 
of  which  deals  with  the  case  of  an  outgoing  and  an 
incoming  tenant.  [His  lordship  then  read  this 
section.]  Therefore,  it  seems  to  me  that  the  result 
of  section  16  of  the  Act  of  1847  and  section  39  of  the 
Act  of  1860  combined,  is  that  the  gas  company  are 
in  all  cases  bound  to  supply  the  ocaupier  of  premises 
notwithstanding  that  arrears  are  due  from  his  pre- 
dessor  in  respect  of  gassuppUed  to  him,  unless  there 
be  collusion  petween  the  outgoing  and  the  incoming 
tenant.  I  have  gone  thus  at  length  into  these 
sections  to  enable  me  to  deal  with  the  argument  put 
forth  that  the  intention  of  section  18  of  the  company's 
Act  of  1872,  by  using  the  word  ''require,"  was  to 
enable  the  gas  oompany  to  impose  the  payment 
by  the  incoming  tenant  of  an  outgoing  toiant's 
arrears  as  a  condition  precedent  to  supplying 
him  with  gas;  but  the  real  truth  of  the  matter 
is  that  the  gas  company  has  no  such  power. 
The  only  case  in  which  the  gas  oompany  can  refuse 
by  reason  of  the  non-paj^ment  of  these  arrears  to 
supplv  the  new  occupier  with  gas,  is  where  he  is  acting 
in  collusion  with  his  predecessor,  by  which  I  under- 
stand is  meant  a  case  where  he  is  actiog  in  concert 
with  his  predecessor  in  doing  something  to  prevent 
the  gas  company  recovering.  It  has  been  suggested 
in  the  course  of  the  argument  that  there  might  be  a 
possible  case  of  that  kind  where  the  succession  is  not 
a  real  succession,  but  the  outgoing  tenant  continues 
to  have  an  intraest  of  some  sort  or  kind  in  the 
premises  notmthstanding  tiiat  he  has  left  them. 

Under  such  circumstances  it  seems  to  me  plain  that 
the  gas  company  would  have  really  no  effective 
remedy.  It  is  plain  that  they  could  not  use  as  a 
lever  to  compel  j^yment  of  'the  arrears  a  refusal  to 
supply  the  occupier  with  gas,  because  the  words  at 
the  end  of  section  18  compel  that  this  shall  be  done 
and  that  the  supply  shall  remain.  Under  these  dr- 
cumstances  some  meaning  must  be  given  to  the  word 
*'  require"  in  section  18,  and  it  seems  to  me  that  the 
only  reasonable  one  is  that  which  is  put  upon  it  b^ 
Biffby,  L.J.,  in  his  observations  in  the  oourse  of  his 
judgment  in  the  case  of  Patereon  v.  The  Oas  Light 
and  Coke  Co. 

1  agree  with  the  learned  judges  in  the  court  below 
in  the  present  case  that  those  observatioos  of  Bigby, 
L  J.,  cannot  be  teated  as  a  judgment  on  the  point ;  it 
seems  to  me  that  they  are  obiter.  The  learned  jodge 
puts  it  in  the  clearest  way  that  his  view  is  that  in  the 
cases  included  in  the  exceptions  in  section  18,  the 
gas  company  is  to  have  the  right  of  soiog  or  pro- 
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ceeding  againit  the  then  occupier  for  the  arrears  of 
his  predecessor.  It  does  not  seem  to  me,  if  one  takes 
into  consideration  the  reason  for  it,  that  there  is  in 
sach  a  case  any  hardship  opon  the  successor.  It 
would  be  a  very  much  more  harsh  procedure  if  the 
gas  company  were  to  be  entitled  to  refuse  to  supply 
the  occupier  with  gas,  or  were  to  be  entitled,  in  a 
case  where  the  supply  had  begun,  to  cut  it  off  ou 
account  of  the  debt  of  the  predecessor ;  and  it  seems 
to  me  that  at  the  same  time  the  Act  of  Parliament 
made  the  supply  of  gas  compulsory,  and  only  relieved 
the  gas  company  from  the  supply  in  the  one  case  of 
collusion  betweea  the  outgoing  and  the  incoming 
tenant,  it  woald  have  been  very  unreasonable  to 
leave  the  gas  company  without  any  remedy  at  all. 
It  seems  to  me  that  there  is  no  reiid  remedy  left  to  the 
gas  company  unless  one  reads  the  word  *'  require  "  as 
covering  the  word  "recover/'  and  the  having 
personal  recourse  to  the  then  occupier  for  the  arrears 
due  by  his  predecessor.  Under  these  circumstances 
I  think  we  ought  not  to  follow  the  decision  in  the 
case  of  r/te  Gas  Light  and  CoJce  Co,  v.  Mead, 

It  is  now  only  necessary  to  make  one  observation  as 
to  the  power  of  recovery  given  to  the  gas  company 
by  their  Act  of  1868  (31  &32  YioK  c.  cvi.).  Section  71 
reads  as  follows :  '*  Whenever  any  person  fails  to  pay 
any  gM  rent  or  meter  rent  or  sum  due  and  payable 
by  him  to  the  company,  the  company  may  recover 
the  same  in  any  court  of  competent  jurisdiction  for 
the  recovery  of  debts  of  like  amount,  and  the  remedies 
of  the  company  under  this  section  shall  be  in  addition 
to  their  other  remedies  for  the  recovery  of  the  rent  or 
sum."  It  seems  to  me  that  under  that  section,  having 
regard  also  to  section  18  of  the  Act  of  1872,  the  Gas 
Ughtand  Coke  Co.  have  in  this  case  the  right  to 
proceed  against  the  successor,  which  is  the  Cannon 
Brewery  (^.,  for  the  debt  of  the  predecessor.  The 
Gannon  Brewery  Co.  come  within  the  exceptions 
mentioned  in  section  18  of  the  Act  of  1872,  for  they 
in  fact  have  bought  the  goodwill  and  interest  of  the 
outgoing  tenant  in  premises.  For  these  reasons  I 
think  this  appeal  must  be  allowed. 

Stirling,  L.J. — This  case,  is  certainly  not  free 
from  difficulty,  whether  we  regatd  the  simple 
language  of  the  Act  or  whether  we  look  at  the  cases 
in  whidi  section  18  has  been  considered  by  various 
courts.  It  is  no  doubt  an  extraordinary  thing  and  an 
unusual  provision  on  the  part  of  the  Legislature  that 
ft  person  who  has  not  incurred  a  debt  shall  be  held 
liable  to  pay  it ;  but  nevertheless  there  may  be  cases 
in  which  justice  requires  that  that  shoidd  be  done. 
What  we  have  to  ascertain  is  whether  the  language 
with  which  we  have  to  deal  is  sufficient  to  enable  us 
to  hold  that  that  intention  is  to  be  attributed  to  the 
Legislature  in  the  present  case.  Section  18  pro- 
vides shortly  that  where  an  outgoing  tenant  has  left  his 
premises  with  arrears  due  to  the  gas  company  in  respeot 
of  the  supply  of  gas,  the  company  is  not  to  require 
from  the  next  tenant  payment  of  the  arrears  except 
in  two  circumstances,  under  one  of  which  the  case 
which  we  have  now  to  cousider  falls.  Then  it  goes 
on  to  provide  that  the  company  shall,  notwithstanding 
any  such  arrears,  in  the  atsence  of  collusion  between 
the  outgoing  tenant  and  the  incoming  tenant,  supply 
gas  to  the  incoming  tenant  on  being  required  by  him 
to  do  so. 

The  question  that  we  have  therefore  to  consider  is 
whether  that  section  imposes  an  obligation  on  the 
incoming  tenant  to  pay  the  arrears  in  the  two  excepted 
cases,  or  whether  the  payment  of  those  arrears  ouly 
forma  a  condition  precedent  to  the  supply  of  gas  to 
the  incoming  tenant.  The  result  of  the  argument  on 
behalf  of  the  respondents  is  this,  that  imless  the 
oompaoy  can  insist  on  not  supplying  the  gas  until 


the  arrears  have  been  paid  they  have  got  no  other 
remedy ;  that  is  to  say,  that  even  if  the  incoming 
tenant  requires  a  supply  and  the  company  proceed  to 
supply  him,  he  is  not  liable  for  the  arrears,  and  the 
only  remedy  the  company  has  is  to  refuse  to  supply 
him  and  so  put  pressure  upon  him  to  pay  the  arrears. 
Now  I  do  not  think  that  that  is  the'  fair  consequence 
of  the  language  used,  and  in  support  of  my  opinion 
I  have  cerUinly,  as  it  seems  to  me.  the  opinion  in  the 
first  place  of  Lush,  J.,  in  the  case  of  The  Qas  Light 
and  Coke  Co.  v.  Mead,  because  he  there  says  :  "  If  we 
were  only  to  look  at  the  construction  of  the  company's 
own  private  Acts,  without  reference  to  previous  legis- 
lation upon  the  subject  in  the  public  Acts  which  are 
incorporated  with  them,  the  inference  would  be  an 
obvious  one  that  a  liability  existed  in  this  case  which 
the  magistrate  could  enforce."  So  that  his  opinion 
was  that  the  construction  which  he  gave  to  the  Act 
was  only  to  be  derived  from  the  consideration  of  the 
prior  pubUo  legislation  on  the  aubject  of  gas  supplied. 
In  the  next  place  there  is  the  opinion  which  Bigby, 
L.  J.,  has  expressed  in  his  considered  judgment  in  the 
case  of  Pater  son  v.  The  Gas  Light  and  Coke  Co,,  and 
this  is  to  the  same  effect,  So  that  we  have,  as  it 
seems  to  me,  the  opinion  of  two  learned  judges  on 
the  natural  meaning  of  the  laoguage  whicti  is  foimd 
in  this  section. 

What  is  now  contended  is,  and  it  was  so  held  in 
the  case  of  The  Gas  Light  and  Coke  Co,  v.  Mead,  that 
the  history  of  the  previous  legislation  shows  that  -the 
right  was  only  to  abstain  from  supplying.  Now,  in 
the  first  place,  there  seems  to  me  great  difficulty  in  so 
holding  upon  the  language  of  the  section  in  itself, 
because  the  provision  is  that  *'  the  company  shall, 
notwithstanding  any  such  arrears,  in  the  absence'  of 
coUueion  between  the  outgoing  and  incoming  tenant, 
supply  gas  to  the  incoming  tenant  ai  required  by  this 
Act  on  beiog  required  by  him  to  do  so."  That  is  to 
say,  in  the  absence  of  collusion  gas  shall  be  supplied 
to  the  incoming  tenant  in  accordance  with  the  Act 
upon  his  requiring  them  so  to  do. 

Now,  when  we  come  to  examine  the  grounds  of  the 
decision  in  Mead*8  caser,  it  appears  to  me  that  they  are 
rested  on  this,  that  there  existed  under  the  prior  Acts 
a  right  on  the  part  of  the  company  to  cut  off  the 
supply.  Now  the  only  right  to  cut  off  the  supply 
which  existed  under  tlie  prior  legislation  was  that 
conferred  by  section  16  of  the  Gasworks  Clauses 
Act,  1847.  That  appears  to  me  to  be  limited  to  the 
case  where  the  premises  on  which  the  gas  is  supplied 
are  the  premises  of  the  person  who  had  been  supplied 
with  the  gas,  and  is  inapplicable  to  such  a  case  as  the 
present,  where  the  supply  has  been  to  one  person,  and 
the  title  of  the  occupier  against  whom  the  rate  is 
sought  to  be  enforced  is  an  independent  title,  and  the 
premises  have  ceased  to  be  the  property  of  the 
person  who  had  made  default  in  paying  for  the  gas 
supplied.  I  think  that  the  reasoiung  of  those  learned 
judges  was  less  satisfactory  than  that  of  Bigby, 
L.J.,  in  the  case  of  Fateraon  v.  The  GaaLitfhtand  Coke 
Co. 

For  these  reasons  I  think  that  this  appeal  ought  to 
be  allowed. 

Mathew,  L.J.— Inthis  case  the  question  submitted 
to  us  from  the  Divisional  Court  is  whether  or  not  the 
decision  in  the  case  of  The  Gas  Light  and  Coke  Co.  v. 
Mead  can  be  upheld,  and  I  am  of  opinion,  when  the 
ground  of  that  decision  is  looked  into,  that  the  case  is 
not  one  which  ought  to  be  treated  as  a  binding 
authority,  because  the  learned  judges  appear  not  to 
have*ad verted  to  the  fact  that  under  the  enactments 
of  the  statute  with  which  they  were  dealing  the  com- 
pany was  prohibited  from  cutting  off  the  supply  of  gas. 
[His  lordship  here  read  seel  ion  18.]    Now  what  is  the 
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uLMning  of  ih^  word  ''xeqoire"  in  the  oaie  where 
there  hei  been  an  agreement  between  the  outgoing 
end  the  inooming  tenant  that  the  latter  shall  pajr  the 
anrears  ?  Surely  it  is  quite  dear  the  word  '*  require  ** 
there  meana  " inaiit  on  their  right  to  be  paid" ;  that 
da  Hie  inooming  tenant  failing  to  pay  he  ihall  be  in 
the  fame  position  aa  the  outgoing  tenant,  and  the 
company  ahall  be  entitled  to  inost  on  the  arrears  being 
paid  by  the  in<^ming  tenant.  This  aection  farther 
oontaina  t^e  additioniSexoeption— not  found  in  aection 
39  of  the 'Act  of  i860— namelv,  '*unleea  the  inoomiog 
tenant  shall  continue  the  trade  or  business  of  the  out- 
going tenant  and  shall  have  paid  to  the  owner,  lessee, 
or  mortgagee  in  possession  or  to  the  outsoing  tenant 
of  such  premises  a  consideration  for  so  £)tnff."  The 
result  of  the  meaning  of  the  word  "  require  "  m  regard 
to  this  exception  is  the  same  as  in  regard  to  the 
other.  Then  the  section  oont^iins  a  proviso  that,  not- 
witfastan^g  such  arrears*  the  company  shall,  in  the 
absence  of  collusion  between  the  outgoing  and  inoom- 
ing tenant,  supply  the  incoming  tenant  with  gas. 
The  section  therefore  recogm^es  the  right  of  the 
incoming  tenant  to  be  supplied  with  gas.  That 
appears  to  me  to  be  a  clear  mterpretation  of  the  sec- 
tion. We  have  in  addition  to  the  valuable  judgment 
of  Bigby,  L.J.,  in  Fatenou  v.  The  Oas  Light  and  Coke 
Co.,  fibe  statement  of  Lush,  J.,  in  the  case  of  The  Oaa 
Light  and  Coke  Co,  v«  Mead^  9^  to  the  way  In  which  he 
mterpreted  this  seotlou'  by  considering  the  history  of 
the  earlier  legislation,  and  the  appUcatiou  of  the 
earlier  legialaiaoa  does  not  appear  to  soe  to  have  been 
as  dear  as  it  might  have  been.  I  think,  therefore, 
this  appeal  ought  to  be  allowed. 

Appeal  aUcwed  with  easts.  . 

Solicitors  for  appeliants»  Bedford^  Monier-Williama, 
db  Bobinam* 

SoUdtora  for  the  reepondents,    BouUon,  Son,    <& 
Sandeman* 


mm  Cottd  of  Ju0ti(f. 


Chan.  Div.  1 
Kekewioh,  J.  f 


Jan.  24. 


In  re  T—  (Dbokaskd).  (a.) 

Trustee  —  Trust  4«(a^  —  Unauthorized  investments  — 
Jurisdiction  of  the,  court  to  aUow  trustees  to  hold 
unauthorized  invesitnents — Practice* 

It  is  not  the  practice  of  the  court  to  allow  trustees  to 
lake  an  investment,  which  is  not  authorized  by  the  trust 
instrument^  upon  the  ground  only  that  it  is  beneficial  to 
the  beneficiaries.  But  tJie  court  will  in  some  cases, 
justified  by  practical  necessity,  in  the  exercise  of  its 
extraordinary  jurisdiction,  go  beyond  tJie  express  terms 
of  the  instruTnent  creating  the  trust,  with  regard  to 
investment. 

This  was  a  summons  in  which  a  tenant  for  life 
under  certain  willi  comprising  considerable  personal 
estate  applied  to  the  court  to  sanction  a  change  of 
Investment  not  authorized  by  the  instrument  of  trust 
upon  the  ground  that  the  proposed  change  would  be 
beneficial  to  the  beneficiaries.  The  facts  sufficiently 
appear  from  the  judgment. 

Warrington,  K.C,  and  Ncrthcate,  icfjt  the  applicant. 
Homell,  for  the  reosaindermen. 
Brabant,  for  the  trustees. 

(a.)  Eeported  by  C.  B.  Oaicic,  Esq.,  Barrister-at- 
Law. 


The  casA  ^^«  •r^**^  K^re  Kekewieh;  J.,  in  cham- 
bers, but  bii  ioc:.aiiv  aalivjred  the  following  judg* 
ment  in  court 

Kbkbwioh,  J.—- The  applicant  is  tenant  for  life 
under  certain  wills  of  a  large  amount  of  personal 
estate.    Subject  to  that  life  interest  the  property  goes 
to  the  applicant's  children  other  than  her  eldest  son, 
she  having  a  power  of  appoiutment  in  the  usual  form. 
That  power  has  been  extensively  exereised,  and  the 
appointees  have  settled  their  shares  so  that  their 
ciuldren  bom  or  unborn  have  become  interested.    In 
order  to  raise  money  for  purposes  which  need  not  be 
specified  the  applicant  has  insured  her  life  iae  large 
amounts  in  first-class  ofiices  and  has  mortgaged  a» 
life  estate  to  secure  interest  and  premiums.    It  is 
proposed  that  the  trustees  of  the  wills  should  take 
over  this  security.     The  policies  afford  an   ample  - 
margin  as  resards  capital*  and  the  income  of  the  trust 
estate  is  largdy  in  excess  of  the  interest  and  premiums, 
so  that  the  transaction  may  be  regarded  as  perfectly' 
safe.    The  advantafi:e  consists  in  this.    In  order  to 
take  over  the  security  the  tnutees  should  realise  trust 
investments  which  may  be  taken  to  yield  3  per  oent. 
per  annum,  bat  the  mortgage  interest  is  calculated 
on  a  rate  of  ^  per  cent,  per  annum,  and  the  amount 
of  the  mortgage  debt  is  such  that  the  difference  of  i 
per   cent,   would  make   a   large   addition   to   the 
applicant's  income.    Tliat  this  would  be  a  boon  to  her 
porsonallY  goes  without  saying.    But  the  application 
is  in  nowise  based  on  her  personal  benefit.    She  has 
been  in  the  habit  of  manng  an  allowance  to  her 
husband,  who  is  without  means^  and  also  to  her  eldest 
son,  who,  as  already  mentioned,  is  not  Interestod  in  the 
trust  estate.    She  wishes  to  make  sone  provision  for 
him,  because,  unfortunately,  the  reason  for  his  ezoln- 
sionfrom  interest  in  the  trust  estate  has  ceased,  and  he 
also  is  without  means.  The  wish  to  make  such  provition 
if  not  the  onlv  motive  for  tiie  applioation,  but  it  is  one 
of  considerable  weight   Those  other  reasons  may  thus 
be  summarized.  All  the  children  (excluding,  as  hsnoe- 
forward  is  done,  the  eldest  son)»  or  perhaps  all  but  one 
daughter,  are  more  or  less  d^endoit  on  the  mother, 
and  that  one  daughter  receives  an  annuity  under  one  of 
the  covenants  now  to  be  mentioned.    The  mother  has 
by  settlements  made  on  the  marriages  of  the  children 
covenanted  to  make  annual  payments,  and  she  has 
been  in  the  habit  of  making  voluntary  allowanoes  to 
those   entitled  under  the  covenants  and   the  otfier 
children.    Tiiese  covenanted  payments  and  voluntary 
allowanoes  are  generous,  and  perhaps  in  excess  of 
prudence,  having  regard  to  the  mortga^  debt,  or 
rather  to  the  interest  thereon  and  the  premiums,  which 
together  form  a  large  deduction  from  tne  lady's  inoome, 
but  they  are  not  out  of  proportion  to  the  ultiasate 
beneficial  interests  of  the  children  In  the  settled  pro- 
perty.    She  finds  it  diffiou],t  to  maintain  these  pay- 
ments and  aUowanoes,  and  also  to  keep  up  the  house 
in  which  she  resides,  and  which  she  naturally  wishes 
to  keep  up  as  a  family  home.    She  foreeoee  increasing 
demands  on  her  purse,  and  she  is  at  loss  to  know  how 
to  meet  them  vrithout  an  increase  of  income.     The 
proposed  transaction  would  ffive  that  increase  to  so 
substantial  an  extent  as  to  enable  her  to  do  what  she 
desires*,  and  it  is  not  open  to  doubt  that  this  would  be 
for  the  benefit  of  the  children,  the  position  of  eadi 
of  whom  is  stated  in  the  affidavits. 

It  being  impoisible  to  suggest  that  the  proposed  - 
investment  is  authorised  by  the  instruments  of  trust. 
the  question  is  whether,  assuming  it  to  be  safe  and 
beaenci%l,  the  court  can  or  ought  to  sanction  It 
Qenerally  speaking  the  function  and  duty  ci  tiis 
court  is  to  administw  the  trusts  which  are  placed 
under  its  control,  and  not  to  exceed  the  limits  of  In* 
vestment  or  application  fixed,  on  their  true  oonstmo- 
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iioa,  bjr  the  iiistnimentt  oreatinff  thetnisti.  There  la 
autlionty,  to  be  preaently  nMntfoned^  lor  saying  that 
there  are  ezceptioiis  to  this  general  role^  bat  it  will  be 
oonvenient  first  to  state  what ^  aooording  to  mv  experi- 
ence, has  been  the  praotioe  of  the  cout.  The  state- 
ment most  necessarily  be  according  to  mv  ezperienoOi 
because  applications  oi  this  character  are  aLmost  univer- 
sally dispoeed  of  in  chamberSi  and  although  there  is, 
of  eoone^  an  interchange  of  opinion  between  the  judges 
on  such  subjects,  the  detsHea  facts  and  droumstances 
of  each  paracnlar  case  can  be  thoroughly  kiown  only 
to  the  judge  to  whom  the  appficalaon  is  made,  and  he 
alone  is  responsible  for  the  ultimate  order.  It  may 
be  assumed  that  judges  have  differed  iu  their  views  of 
their  powers  and  duties  and  in  the  exercise  of  them, 
but  I  do  not  believe  that  there  has  baea  any  substan- 
tial voriatioa  from  the  practice  which  has  prevailed  in 
m]f  own  chambers.  The  most  common  application  for 
going  beyond  the  administration  of  a  trust  according 
to  the  instrument  creating  it,  is  one  for  advances  for 
the  benefit  of  an  infant  out  of  capiM.  I  have  never 
hesitated  to  do  this,  where  t atisfied  that  the  advance- 
ment is  certainly  beneficial,  and  where  the  infant  is 
contin^tly  interested,  as,  for  instance,  entitled  on\j 
on  attaining  majori^,  I  have  included  in  the  advance 
the  sum  necessary  to  etXeot  a  policy  of  insurance  to 


cover  the  oontingdiu^.    This  is'an  illustration  of  the 
maxim  that  necessity  has  no  law.    Another  frequent 
application  has  been  of  this  character.    A  testator  en- 
gaged in  trade  has  failed  to  make  provision  for  its  con- 
tinuanoe,  and  perhaps  has  even  directed  it  to  be  realized, 
but  realization,  except  at  break-up  prices,  is  found  to 
be  impcesihle,  wfaereai  the  businen  yiMs  an  income 
for  the  maintenance  of  the  family,  which  would  other- 
wise be  left  without  adequate  support.    It  is  proposed 
to  carry  on  the  business,  and  perhaps  even  to  apply 
some  part  of  the  estate  In  purchase  of  stock-in-trade. 
Applicatioai  to   this  end   require   exoeeding  care, 
which  must  not  cease  with  the  first  order ;  but  the 
exercise  of  such  extraordinary  jurisdiction  hts  tht 
.  sanction  of  established   practice   and   is   generaliy 
justified   by    beneficial    results.      Almost   equaUy 
frequent  of  late  years  have  been  applications  for  the 
sale  to  a  joint  stock  company  of  the  business  owned 
by  a  testator,  or  in  which  he  had  a  share,  where  no 
power  for  that  purpose  can  be  found  iu  the  will. 
The  inherent  ctiffioulty  here  lies  in  the  circumstance 
that  a  newly-formed  company  cannot  pay  more  than 
a  small  proportion  of  the  purchase-money  in  cash, 
but  can  only  o£Ber  shares  or  debentures  in  which  the 
trustees  of  the  will  are  seldom  authorised  to  faivest. 
Here  again  it  behoves  the  judge  to  be  cautious  down 
to  the  most  minute  details,   but  if  he  is  sstifl&ed 
that  for  the  want  of  working  capital  or  other  reaiou 
the  business  cannot  be  carried  on  as  perhaps  the 
testator  intended  it  should  be;  and  that  no  sale  for 
oesh  is  possible,  so  that  the  proposed  scheme  affords 
the  onhr  practicable  means  of  extricating  the  family 
from  mu  embarrassments,  there  ia  no   suffioient 
obj]ection  to  its  sanction  by  the  court.    But  I  have 
uniformly  declined  to  allow  the  trustees  to  hold  the 
shares  and  debentures  as  proper  iavestments  of  the 
trust   estate.    Imoaediate   realization    is    generally 
impossible  and  sales  can  probably   be   effected  to 
rMScnable  advantage  only  insmaUparoels,  judiciously 
put  on  the  market.    Thus  far   I   have  considered 
retention,  sometimes  extended  by  successive  orders 
and  as  regards  some  of  the  shares  and  debentures  over 
»  conalderable  period,  which  has  oooasicnally  been 
fixed  with  reference  to  the  majority  of  a  son  engaged 
in  the  business  likely  to  accept  them  in  satisfaction 
of  his  portion,  but  realization  as  the  ultimate  object 
to  be  distinctly  kept  in  view  has  always  been  insisted 
on.    Analogous  to  this  olass  of  cases  is  that  where 
what  is  oaUed  reconstroctlon  of  a  company  Is  contem- 


I^ated.    This  seldom  ooouza  unless  the  origmal  com- , 
panyhaaprovedafailureinsomewayortosomeextent, ' 
and  the  object  is  by  the  introduction  of  new  capital  or 
otherwise  to  place  the  concern  on  a  sound  and  profit-, 
able  footing.    This  may  be,  and  often  is,  a  matter  of  . 
exceeding  urgency.    In   granting  applications  for 
leave  to  concur  in  the  reconstruction  and  to  accept 
shares  or  debentures  in  the  new  company,  the  question 
of  retaining  ti&em  has  always  been  dealt  with  on  the 
same  Unes,  and  realization  at  the  first  convenient 
opportunify  has  ever  been  directed  and  enforced. 

One  otiier  iUuttratlon  may  perhaps  be  usefully 
mentioned.  A  teetator  possessed  of  a  mortgage  of 
freehold  estate  settles  the  mortgage  debt  with  other 
property.  Poesibly  he  contemplates  that  the  mort- 
gage may  be  paid  off  and  provides  for  the  investment 
of  the  money  received,  together  with  his  other  pro- 
perty, in  different  modes,  not  indudiuff  the  purchase 
of  real  estate.  Circumstances  arise  wnioh  render  it 
necessary  for  the  trustees  of  the  will  to  enforce  their 
security,  and,  the  mortgage  debt  not  being, 
forthcoming,  and  a  sale  being  praotically  impos- 
sible, they  apply  to  the  court  for  leave  to 
commence  an  action  of  foreclosure.  The  cou-t 
ssnctions  it  if  satisfied  that  this  is  the  beet 
thing  to  do;  but,  an  order  of  foreclosure  absolute 
haring  been  obtained,  the  court  does  not  sanction  the 
trustees  to  continue  the  holding  the  freehold  estate 
now  vested  In  them  as  part  of  the  property  settled  by 
the  testator*s  wUL '  Tne  court  insists  on  sale,  not 
perhaps  immediately  or  at  enormous  sacrifice,  but  as 
soon  as  possible,  because  to  do  otherwise  would  be 
(using  the  lancnage  of  Buddey,  J.,  in  a  case  to  be 
presently  mentioned)  to  authorize  trustees  to  take,  on 
the  ground  that  it  Is  a  benefioial  investment,  that 
which  the  teitator  has  not  authorized. 

The  above  are  illustrations  of  the  exercise  by  the 
court,  justified  bv  practical  necessity,  of  jurisdiction 
going  beyond  the  mere  administration  of  trusts 
accoming  to  the  terms  of  the  instruments  creating 
them.  Others  might  be  given,  the  applications,  or, 
rather,  the  droumstances  inducing  them,  exhibiting 
large  varieties,  but  those  mentioaed  suffice  to  explain 
the  scope  of  the  practice  of  the  court. 

There  might  be  added  iUasteations  of  the  refusal  of 
the  court  to  exercise  this  extraordinary  jurisdiction, 
but  there  is  no  ocoarion.  All  the  cases  of  refusal  may 
be  grouped  under  one  of  two  daises.  Bither,  not- 
withstanding the  advantage  (actual  and  prospective) 
of  what  is  proposed  to  be  done,  there  is  no  uvp^cy 
for  it,  and  the  existing  state  of  things  may,  without 
great  mischief,  be  allowed  to  remain ;  or  the  terms  on 
which  the  advantage  can  be  gained  are  such  that  the 
court  would,  by  accepting  them,  create  a  new  trust  in 
lieu  of  that  wuoh  it  is  admiiustering. 

Turning  now  to  the  authorities,  about  The  West  of 
England  and  South  Wales  District  Bank  v.  March,  31 
W.  £.  467,  23  Ch.  D.  138,  decided  by  Fry,  J.,  little 
need  be  said.  The  judgment  of  the  learned  judge,  so 
far  as  it  couoerus  us,  is  entird^  based  on  an  executor's 
power  to  compromise,  whidi  is  not  here  in  question. 
Inre  Crawshay^  33 Solicitors'  Journal,  126, 60  L,  T. 
Bep.  357,  decided  by  North,  J.,  may  also  be  treated, 
briefly.  That  was  a  proposed  stle  of  the  business  of  a 
testator  to  a  joint  stock  compainr,  one  of  the  terms 
being  the  allocation  of  shares  and  debentures  of  that 
company  among  the  persons  interested  under  the  will 
in  the  propertiee  proposed  to  be  sdd.  This  scheme  is 
obviously  and  entirely  different  from  one  for  aale  of 
a  basineee  in  coneideration  of  shares  and  debentures 
to  be  issued  to  the  trnsteei  for  retention  for  a  limited 
time  and  ultimate  realization,  and  it  was  infaet  an  appli- 
cation to  the  court  to  sanction  a  compnlsorr  taking  by 
benefl.ciarie^  of  shares  and  debentures  in  lieu  of  their 
^proper proportionsoftheestate.  Itwasamonstrouspro- 
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position,  aud  would  not,  I  believe,  have  received  the 
shadow  of  sanction  from  any  jaiige.   North,  J.,  ref  utied 
it  without  hesitation.    Tais  is  his  language :  *'  I  should 
not  be  administering  the  trusts  crea^d  by  the  testator 
if  I  consented  to  this  scheme ;  I  should  be  altering  his 
trusts  and  substituting  something  quite  outside  the 
wilU"     [ji  re  MorrLson,  49  W.  R.  441,  [1901]  1  Ch. 
701,  was  a  case  of  different  character.    There  it  was 
proposed  to  sell  thd  business  of  a  testator  to  a  joint 
stock  company  in  consideration  of  shares  and  debanture 
stock,  which  it  was  intended    the  trustees  should 
hold    as  long  as  they  should  think   fit,   as   if   the 
same  had  formed  p&rfc  of  the  estate  of  the  testator. 
Buckley,  J.,  refused  the  application,  saying  that,  in 
his  opinion,  ''there  does  not  reside  in  this  court  any. 
power  to  authorize  trustees  to  take,  on  the  ground  that 
it  is  a  beneficial  investment,  that  which  the  testator 
has  not  authoriz-:d.'*   I  entirely  agree  with  him,  but 
note  that  the  ^ist  of  the  decision  lies  in  the  wordi 
**  on  the  ground  that  it  is  beneficial,"  and  to  omit  to 
give  due  weight  to  this  is  to  misinterpret  it.    The 
alternaiiye  of  holding  the  shares  and  debenture  stock 
for  a  limited  period  with  a  view  to  realization  was  not 
suggested  to  or  by  the  courty  and  it  may  be  that  such 
alternative  would  have  been    unacceptable   to    the 
parties  ooncemed  or  practicably  impossible.    The  case 
18  no  authority  for  saying  that  the  alternative  order 
oould  not  have  been  properly  made.    It  is  not  for  me 
to  say  that  in  the  subsequent  case,  now  to  be  noticed, 
Oozens-Hardy,  J.,  ought  to  have  made  an  order  in 
the  alternative  form,  but  at  any  rate,  if    I    may 
venture  to  say  so,  he  took  a  prudent  course  in  leaving 
the  matter  to  be  dealt  with  by  the  Court  of  Appeal.- 
This  is  the  case  of  In  re  New' a  Settlement,  50  W.  B.  17, 
[1901]  2  Ch.  534,  where  there  were  applications  in  no 
less  than  three  estates.    The  trustees  of  each  estate 
held  shares  in  the  Wollaton  Colliery  Co.  (Limited), 
the  reconstruction  of  which,  for  urgent  and  good 
reasons,  was  proposed.    One  set  of  trustees  had  power 
to  invest  in  shares  and  debentures,  but  the  other  two 
had  not.    The  Court  of  Appeal  held  that  the  trustees 
of  all  three  might  have  liberty  to  concur  in  the 
reoonstmotion,  but  that  those  trustees  who  had  no 
power  to  invest'  in  shares  or  debentures  of  such  a 
company  as  was  intended  to  be  formed  must  under- 
take to  apply  to  the  court  for  leave  to  further  retain 
the  shares  and  debentures  received  under  the  scheme 
of   reconstruction   if  they  desired   to  retain   them 
beyond  one  year  from  the  time  when  the  reconstruc- 
tion was  carried  out.    The  judgment  of  the  Court  of 
Appeal  was  delivered  by  Romer,  L.J.    He  required 
that  the  then  existing  evidence  should  be  supple- 
mented so  as  to  make  clear  the  points  urged  in  tiie 
course  of  argument  as  to  the  importance  of  further 
capital  being  provided  by  the  proposed  reconstruction 
of    the  company,  the  issue  of    debentures  by  the 
new  company  and  the  difficulties  which  would  arise  if 
the  trustees  were  obliged  to  stand  aloof  and  take  no 
part  in  any  reconstruction.    This  no  doubt  was  done 
and  such  evidence  must  be  taken  to  be  essential  to  the 
decision.    So  far  as  the  last  point  to  which  evidence 
was  to  be  directed  is  concerned,  there  is  no  occasion  to 
dwell  on  it,  beoause  it  points  directiy  and  solely  to 
the  power  of  compromise  which  is  recognized  in  th^ 
judgment,  and,  as  already  stated,  there  is  nothing  of 
this  kind  here.    The  foundation  of  the  exercise  of 
jurisdiction  by  the  court  is  to  be  found  in  an  inter- 
locutory observation  by  Bomer,  L.J.,  speaking,  no 
doubt,  on  behalf  of  the  other  Lords  Justices  as  well  as 
himself.    He  says :  "  The  principle  seems  to  be  this : 
that  the  court  may  on  an  emergency  do  something  not 
authorized  by  the  trust.    It  has  no  general  power  to 
interfere  with  or  disregard  the  trust,  but  there  are 
cases  where  the  court  has  gone  beyond  the  express 
provisions  of  the  tnurt  instmment — cases  of  emer- 


gency, cases  not  foreseen  or  provided  for  by  the  author 
of  the  trust  where  the  circumstances  require  that 
something  should  be  done.  There  is  a  passage  in  the 
considered  judgment  ([1901,  2  Ch.,  at  p.  545)  which 
substantially  expresses  the  same  view  in  different 
language,  and  both  passages  must  be  taken  to  be 
controlled  by  the  caution  respecting  the  exercise  by 
the  court  of  extraordinary  jurisdiction.  Observe  that 
the  Lord  Justice  adds,  "  It  need  scarcely  be  said  that 
the  court  will  not  be  justified  in  sanctioning  every 
act  desired  by  trustees  and  beneficiaries  merely  because 
it  may  appear  beneficial  to  the  estate." 

Bat  the  really  important  observation  with  reference 
to  the  case  in  hand  is  that  the  Court  of  Appeal,  while 
sanctioning  the  concurrence  of  the  trustees  in  the 
scheme  of  reconstruction,  did  not  sanction  the  reten- 
tion of  shares  or  debentures  by  the  trustees  who 
had  no  power  of  making  an  investment  of  that 
character.  They  made  the  very  order  which,  as 
already  explained,  it  has  been  the  practice  of  the 
court  to  make,  at  least  in  my  chambers,  in  cases  of  this 
character.  It  was  argued  before  me  tiat  the  decision 
in  In  re  New* a  Settlement  introduced  a  novel  principle  or 
rule,  and  that  in  many  cases  where  the  court  has 
refused  to  sanction  proposals  going  outside  the 
administration  of  the  trusts  aocordSlog  to  the  torma  of 
the  instrument  creating  them,  the  result  would  have 
been  different  ifthejudee  had  had  the  decision  in 
In  re  Xew*8  Settlement  before  him.  From  that  I 
entirely  dissent.  The  decision  is  valuable  and  useful 
as  giving  the  authority  of  the  Court  of  Appeal  to  what 
otherwise  depended  on  the  practice  of  the  court  and 
to  some  extent  ihe  views  of  particular  judges, 
but  it  does  not  purport  to  enlarge  the  jurisdiction  of 
the  court  or  justify  the  court  sanctioning  any  scheme 
which  might  not  have  bsen  sanctioned  without  it. 
In  this  particular  case  I  have  nothing  more  than  a 
proposal  to  sanction  a  change  of  investment,  not 
authorized  by  the  instrument  of  trust,  on  the  ground 
that  it  will  be  to  the  advantage  of  the  beneficiaries. 
From  what  I  have  mentioned  at  the  outset  of  the 
judgment,  it  might  be  urged  that  this  ground  ia 
somewhat  too  broadly  stated,  but  even  assuming  that 
such  advantage  is  proved,  I  have  just  that  applioa- 
tion  which  Buckley,  J.,  in  In  re  Morrison,  distinctly 
said  could  not  be  granted.  Does  the  judgment  of 
the  Court  of  Appeal  afford  any  reason  for  departing 
from  what  was  said  by  that  learned  judge  Y  I  can 
find  none. 

There  was  a  new  point  made  before  me,  it  was 
mooted  before,  but  1  am  not  awaro  of  -any  judicial 
dictum  on  it,  and  it  is  not  noticed  in  the  arguments 
or  in  tho  judgments  in  any  of  the  cases  oited.  The 
point  is  that  the  jurisdiction  of  the  court  has  by 
implication  been  enlarged  by  section  3  of  the  Judicial 
Trustee  Act,  1896.  This  enactment  enables  the  court 
to  relieve  a  trustee  either  wholly  or  partially  from 
liability  for  a  breach  of  trust  This  oan  only  be  done 
where  the  ooorfc  is  convinced  that  the  trustee  has  acted 
honestly  and  reasonably,  and  ought  fairly  to  have  been 
excused  for  the  breach  of  trust  and  for  omitting  to 
obtain  the  direction  of  the  court  in  the  matter  in 
which  he  committed  such  breach.  This  Ust  provision 
postulates  a  duty  in  the  trustee  to  obtain  the  direc- 
tion of  the  coort,  and  negligence  in  the  omission  to 
do  it,  which  negligence  may  nevertheless  be  excoaed. 
It  is  difficalt  to  see  how  a  trustee  could  be  excused 
for  such  negligence  if  the  court,  when  in  possession  of 
all  the  facts,  were  convinced  that  he  oould  not  have 
been  with  any  propriety  or  on  any  terms  directed  to 
commit  the  breach  of  trust  which  he  in  &ct  com- 
mitted. That,  however,  need  not  be  further  dis- 
cussed. The  point  made  is  that  inasmuch  at  the 
court  now  has  authority  to  excuse  a  trustee  from 
liability  for  a  breach  of  trust  oommitted,  or,  in  other 
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words,  to  bind  the  beneficiaries  to  aooept  what  was 
done  aa  if  it  were  no  breach  of  tmst  at  fOl,  therefore 
the  ooort  miut  have  power  to  exercise  that  authority 
by  anticipation,  and  to  excuse  a  trustee  from  liability 
for  a  breach  of  trust  contemplated*  I  am  not  con- 
vinced. The  statutory  provision,  though,  if  I  may 
venture  to  say  so,  not  a  good  exampla  of  clear  and 
oareful legislation,  has  undoubtedly  proved  useful; 
but  to  extend  it,  as  proposed,  by  implication,  and  to 
say  that  the  court  can  sanction  any  dealing  with 
trust  property,  however  discordant  from  the  trusts 
declared,  provided  only  it  be  honest  and  reasonable, 
would  be  a  subveraton  of  principle.  If  the  Legisla- 
ture intends  to  confer  that  power  on  the  court  it  must 
do  so  iu  express  and  unambiguous  terms. 

There  will  be  no  order  on  the  summons.  I  doubt 
whether  the  action  is  so  constituted  as  to  justify  my 
giving  any  direction  respecting  the  payment  of  costs 
out  of  the  estate.  The  trustees  are,  of  course, 
entitled  to  take  theirs  as  costs,  charges,  and  expenses 
properly  incurred,  but  even  as  regards  them  I  do  not 
as  at  present  advised  see  my  way  to  giving  any 
directions. 

Solicitor,  J.  Bertram. 


Chan.  Div. )  m*      «   ^ 

Farwell,J.j  May  8,  9. 

Mttllis  v,  Htjbbabd.  («.) 

Local  uovemmerU^BuildingaSrection  of  premises  in 
(idvance  of  building  line— Plans  suhmiUed  to  urban 
authority  ^Approval  of  plans— Written  consent— 
Action  by  private  individual—Public  Health  {Build- 
ings in  Streets)  Act,  1888  (61  cfc  62  Vict,  c.  62),  a.  3. 

By  the  Public  Health  {Buildings  in  Streets)  Ad,  1888, 
«.  3,  it  is  not  lawful,  without  the  laritten  consent  of  the 
urban  authority,  to  erect  or  bring  forward  any  house  or 
building  in  any  street  beyond  tU  front  main  toall  of  the 
house  or  buildiiig  on  either  side  thereof,  and  any  person 
offending  is  liable  to  a  penalty  not  exceeding  forty 
shillings  for  every  day  during  which  the  offence  is 
continued  after  written  notice  in  this  behalf  from  the 
urban  authority.  The  defendant  prepared  plans  which 
showed  that  the  buildings  he  intended  to  erect  would  be 
brought  forward  beyond  the  front  main  line,  and  these 
plans  were  produced  before,  and  passed  by,  the  urban 
authority.  The  plaintiff,  who  was  the  owner  of  the 
adjoining  premises,  alleged  special  damage,  and  claimed 
a  mandatory  injunction. 

Held  (1)  tliat  the  plaintiff  as  a  private  individual  had 
no  right  of  action  under  tlie  above  section;  and  (2)  that 
the  resolution  of  the  urban  authority  approving  the  plans 
constituted  "  written  consent "  within  trie  meaning  of  the 
said  section. 

This  was  an  action  under  section  3  of  the  Public 
Health  (Buildings  in  Streets)  Act,  1888,  by  which 
buildings  are  not  allowed  to  be  brought  forward  ba- 
yond  the  front  main  line  of  the  street  without  the 
cotisent  of  the  urban  authority. 

The  plaintiff  and  defendant  were  burgesses  of  the 
town  of  Loughborough. 

On  the  12&  of  November,  1900,  plans  of  a  building 
were  submitted  to  the  corporation  of  Loughborough 
on  behalf  of  the  defendant. 

On  the  20th  of  November  the  borough  surveyor 
certified  that  the  plans  were  iu  accordance  with  the 
Vrovisions  of  the  Public  Health  Act,  187^  (38  &  39 
Vict.  c.  56),  and  the  bye-laws  of  the  corporation,  and 
on  the  26th  of  November  tbey  were  approved  by  a 
committee  of  the  corporation  subject  to  an  amend- 
ment.   At  the  same  tune  the  chairman  of  the  com- 

(a.)  Beported  by  J.  H.  Davies,  Esq.,  Barrister- 
at-Law. 


mittee  stamped  the  plans  with  the  words  **  Approved 
subject  to  amendment."  This  amendment  was  carried 
out. 

On  the  3rd  of  December,  1900,  the  corporation,  at 
a  general  meeting,  approved  of  the  proceedings  of 
the  oommittee,  adopted  the  resolutions  passed  Qr  it, 
and  the  minutes  of  this  meeting  were  subsequently 
signed. 

The  defendant  completed  his  building  in  accord- 
ance with  the  amended  plans  early  in  1901.  It  was 
admitted  that  the  building  was  brought  forward  be- 
yond the  front  main  wall  of  the  adjoining  premises 
of  the  plaintiff. 

Thereupon  the  plaintiff  applied  to  the  corporation^ 
but   they    declined  to  move  in  the  matter.     The 

Slaintiff  now  Inrought  this   action  alleging  special 
amage  and  claiming  a  mandatory  injunction  and 
costs. 

Upjohn,  K,C.,  and  McGurdy,  for  plaintiff.— The 
written  consent  of  the  corporation  was  not  obtained 
by  the  defendant.  Moreover,  the  defendant  had  not 
only  erected  a  building  beyond  the  building  line^ 
which  was  an  indictable  offence  at  common  law,  but 
he  had  also  continued  the  offence  after  notice,  for 
which  a  statutory  penalty  was  provided. 

they  referred  to  Bumba/i  v.  Schmidt.  30  W.  R.  949, 
8  Q.  B.  D.  603 ;  and  Mayor  of  Blackpool  v.  Johnson, 
[1902]  1  K.  B.  646.  50  W.  B.  Dig.  97. 

Butcher,  K.C,  and  Chubb,  for  defendant. 

Farwell,  J. — The  plaintiff  and  defendant  in  this 
action  describe  themselves  as  burgesses  of  Lough- 
borough.    The  plaintiff  asks  for  a  declaration  that 
the  erection  of  a  stable  and  coachhouse  or  building 
by  the  defendant  is  contrary  to  and  in  violation 
of  the  Public  Health  (Buildings  in  Streets)  Act,  1888, 
and   further   asks   for   a   mandatory  injunction  to 
compel  the  defendant  to  poll  it  down„  and  damages 
and  costs.  The  siable  in  question  was  buUt  as  long  ago 
as  the  beginning  of  1901  and  the  writ  was  not  issued 
until  the  23id  of  December,  1902.      In  applications 
under    any    ordinary    equitable    or    common    law 
right,  it  is  difficult  to  see  how  the  plaintiff  after  suoh 
a  lapse  of  time  would  have  any  ohsnoe  of  getting  a 
mandatory  injunction  suoh  as  he  asks  for.     This  is 
the  first  time,  as  far  as  I  am  aware,  that  any  private 
individual  has  attempted  to  assert  a  private  individual 
right  arising  out  of  this  clause  or  any  similar  dauss 
in  the  Pubfic  Health  Act.      The  question  turns  on 
whether  the  words  in  section  3  of  the  Act  constitute 
a  general  prohibitory  dause  creating  a  new  offence 
for   which    an    indictment    will    lie,    or     whether 
they  constitute  a  prohibitory  elause  specifying  only 
a  particular    remedy   in    each   case   as   stated    by 
Lord  Mansfield  in  Rex   v.    Wright,    1    Burr.    543. 
The  latter    view    has    hitherto    been   accepted   as 
the  law.    Taking  now  the  section  of  the   Act   of 
Parliament  without  referring  to  the  authorities,  the 
case  is  reasonably  clear.    Section  156  of  the  Public 
Health  Act,  1875,  commences  by  saying  ''  It  shall  not 
be  lawful  in  any  urban  district  without  the  written 
consent  of  the  urban  authority  to  bring  forward  any 
house  or  building  forming  part  of  any  street^  or  any 
part  thereof,  beyond  the  front  wall  of  the  house  or 
building  on  either  side  thereof,  nor  to   build  any 
addition  thereto  beyond  the  front  of  the  house  or 
building  on  either  side  of  the  same.     Any  person 
oflSending  against  this  enactment  shall  be  liable  to  a 
penalty  not  exceeding  forty  shiUiogs  for  every  day 
during  which  the  offence  is  continued  after  written 
notice  on  this  behalf    from  the  urban  authority." 
Apart  from  the  decisions  on  the  section  I  should  have 
thought  that  it  was  abundantly  dear  that  the  offence 
was  the  building  or  erecting  or  bringing  forward  of 
any  house  or  building  in  any  street,  without  the 
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writ  ten  coDBent  of  tb  e  mban  anthotity*  That  is  first  of 
all  pfohibUed,  and  then  **  any  person o£Pending  agaiqst 
this  enactment  shall  be  Hable  to  a  penalty."  This 
means  that  he  is  liable  to  a  penalty  foot  doing  the 
particular  act  and  the  only  act  which  is  prohibited. 
To  my  mind  this  section  is  absolutely  clear*  and  I 
do*  not  .think  that  there  is  anything  in  the  two  oases 
which  har^  been  referred. to  that  is  not  oonsbtent 
with  thiiB  view.  It  is  impossible,  I  think,  to  adopt 
the  plaintifTs  constmotion.  It  is  absuid  to  say  that 
the  Act  of  Parliament  has  in  one  part  of  a  sectio.p 
created  an  offence  without  a  penalty,  and  in  another 
pert  of  the  same  section  created  a  penalty  without  an 
offence*  Some  ordinair  rul<»s  of  duraughtmanship  are 
to  be  assumed  to  have  been  followed  by  the  draughts" 
man.  If  the  two  parts  are  read  together,  as  I  under- 
stand GroYe,  Jm  to  sajr,  it  seems  to  me  plain  that  there 
is  an  offence  to  which  a  penalty  is  fixed,  and  it 
tiierefere  comes  within  the  rule  laid  down  by  Lord 
Mansfield.  The  first  case  which  is  said  to  be  incon- 
sistent with: this  view  is  JSwmball  ▼•  ScJitnidU  The 
decision  in  tiuit  case  was  on  the.  old  section  156,  but 
I  do  not.  think  it  really  makes  any  difference.  The 
learned  judges  there  atrived  at  the  conclusion  that 
you  can  run  the  two  portions  together  so  as  to 
make  a  kind  of  compound  offence,  of  tke  erection  add 
the  continuing  it,  after,  written  nqtiee.  The  case 
in  the  Divisionsl  Court  {Vayor,  <£:c.,  of, Blackpool 
V.  Joknion)  also  scenes  to  me  to  be  inconsistent 
with  the  plaintiff's  yiew.  I  hftve  heard  arguments 
this  morning  as  to  the  general  intent  and  meaning  of 
the  Pnblio  Health  Act,  and  it  is  said  that  I  ought  to 
find  .here  some  intention  to  protect  the  indiyidual  as 
distmct  from  the  whole  ox  the  inhabitants  of  the 
borough  or  district.  In  my  opinion  that  is  not  the 
true  view»  If  the  next-door  neighbour  hai  any 
common  law  rights  th«v  are  left  untouched,  and  he 
can  assert  them.  If  he  nas  no  common  law  rights,  it 
seems  to  me  that  the  Legislature  under  the  Public 
HeaHh  Act  intended  not  to  create  rights  in  individuals 
but  general  tights  for  the  benefit  of  the  inhabitants  of 
a  particolar  borough  or  district.  The  very  words  of 
this  section  ai>pear  to  me  to  ezdude  any  notion  of 
an  individual  right  because  the  urban  authority  is  the 
■ale  arbiter  whether  the  house  shall  or  shall  not  be 
brought  forward.  If  it  gives  its  written  consent,  the 
next-door  neighbour  has  no  ground  of  complaint. 
The  urban  authority  would  not  have  been  allowed  to 
override  the  rights  of  the  individual,  had  it  been 
intended  to  create  rights  .in  the  individual.  The 
intention  was  to  provide  for  the  public  health  by 
seeing  that  the  streets  were  not  undulv  narrowed 
and  tbat  there  was  no  undue  blocking  of  way  or  ah*. 
It  would  lead  to  diiastrous  results  if,  when,  as  in  this 
case,  the  urban  authority  refused  to  interfere,  the 
numerous  individuals  in  a  street  were  allowed  to 
briog  their  private  actions. 

On  the  second  point  it  seems  to  me  that  the  urban 
authority  had  in  fact  given  their  consMit,  sfeing  that 
resolutions  had  been  passed  approving  of  the  plans 
of  the  building,  and  these  resolutions  were  signed 
by  the  major  and  passed  and  confirmed  by  the 
proper  ofiioer.  When  the  written  consent  of  the 
urban  authority  is  spoken  of  it  appears  to  me  that  the 
proper  way  to  testify  that  consent  is  by  resolutions 
approving  of  the  particular  plans,  if  those'  plans  do 
fairly  show  that  which  is  required.  It  appears  to  me 
to  be  somewhat  extravagant  to  hold  that  there  must 
be  an  exbress  resolution  specifying  that  consent  is 
given  to  build  beyond  the  front  wall  of  the  house 
on  each  side,  llierefore  the  action  fails  and  is  dis- 
missed with  costs. 

Solicitors  for  the  plaintiff.  Field,  Racoe,  ii-  Co. 

Solicitors  for  the  defendant,  F.  Fitz-Pai/ne, 
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K..B.  Div.    ( 
(Bidley,  J.)  f 

AtXORNKY-GBNKRAL  v.  MURR.VY.  (tt.) 

Inland    revenu^-^EsUtte  tMy-^PoUcy   of  uuurance-- 

Stitlei  properttf—Finance  Act,  1894  (57  ct  58  Vicl. 

c.  80),  M.  1,2(1)  (d). 

Li  1866  Sir  II.  P.  effected  a  policy  of  assurance  im 
hi8  son*8  life,  C.  E.  P.  {w^o  tooi  born  in  Vie  yearlHbd], 
All  the  premiums  tvere  paid  hy  the  father.  In  1884 
C.  E.  P,  married,  and  the  policy  waa  brought  into  hit 
marriage  aeiHement  by  Sir  11.  P.,  with  the  approbaUou 
of  C.  E.  P.  In  1897  Sir  E,  P.  died,  and  in  1900  Sir 
C.  E.  P.  died,  and  the  ineurance  company  paid  tiw. 
amount  of  the  policy  to  the  truMeee  oftJie  aMwnent,  The 
Croum  claimed  duty  in  reepfct  oftte  policy  on  the  deaik 
of  Sir  C.  E.  P.  as  property  paBeiny  on  his  death. 

Held,  that  the  pdicy  fell  within  the  words  of  section  \\ 
sub-eection  1  (d),  as  being  an  **  interest  parchasctl  or 
provided  by  the  deceased  .  .  .  in  concert  or  hy 
arrangemient  with  any  gthfr  perso7i,^*  and  that  the  fad 
that  the  policy  was  void  tinder  14  Oeo.  3,  c.  43,  did  ftot 
affect  the  matter,  as  tU  insurance  company  had  paid  tfte 
policy^money. 

AtJomey-Oeneral  v.  JD^bree,  48  IF.  n.  413,  [190G] 
1  Q.  B.  442,  and  Attoney-Qeneral  i^.  Bobinsoa, 
[1901]  2  Ir.  B.,  67,  folloioed. 

This  W4S  the  hearing  of  an  information  dainiug 
duty  at  the  rate  of  6J  per  cent  upon  a  polioy  of 
assurance  which  became  payable  at  tue  death  of  Sir 
Cuthbert  Peek,  Bart. 

The  special  case  set  out  tiie  following  facts : 

On  the  25th  of  July.  1866,  Sir  Henry  WQliam  Peek 
effected  a  policy  for  £10,000  in  his  own  n4me  on  the 
life  of  his  son,  Cuthbert  Bdgar  Peek  (who  was  bom 
in  1855),  to  commence  at  the  age  of  twenty-one  years, 
with  the  Oommerdal  ITnion  Insurance  Go.  (Ijimited]. 
Ten  premiums  only  of  £359  17s.  4d.  were  to  bo  paid, 
the  first  on  the  25th  of  July.  1866,  and  the  last  on 
the  25th  of  July,  1875,  all  which  8it  Henry  Peek 
duly  paid. 

By  the  terms  of  the  polioy  it  was  declared  that  the 
capital  Bto6k  and  funds  of  the  company  yrem  liable  to 
pay  to  the  assured  £10,000  on  proof  of  the  death  of 
Cuthbert  Bdgar  Peek  after  attaining  the  age  of 
twenty-one  years,  and  the  polioy  entitled  the  holder 
to  participate  in  profits  according  to  the  regulations 
of  the  company. 

In  1884  Cuthbsrt  Bdffar  Peek  was  married  to 
Aususta  Louisa  Brodriok,  a  daughter  of  Visooant 
Middleton,  and  on  the  occasion  Of  the  marriage  be 
brought  into  settlement  oertsin  property  (indadine 
the  moneys  seourediby  the  poUcv)  m  Us  property,  and 
Separate  setttonents  of  the  husband's  fortune  and  the 
w^e's  fortune  were  exfonted. 

The  settlement  of  the^property  of  Catbbert,  which 
was  datedthe2od  of  January,  1884,  after  reciting  (i'M/«r 
alia)  that  Sir  Henry  Peek  wai  entitled  to  the  policy 
of  assurance  in  the  Commercial  Union  losuranoe  Co. 
for  an  original  som  of  £10,000.  which  with  bonuses 
amounted  to  a  sum  of  £12.000  or  thereabouts,  and 
that  upon  the  treaty  for  the  intended  marriage  it  waa 
agreed  that  Sir  Henry  Peek  sbould  assign  the  aaid 
polioy  and  the  moneys  assured  by  and  payable  there- 
under  to  the  trustees  of  .the  settlementi  it  was  wit- 
nessed that  in  pursuance  of  the  agreement  and  in  oon- 
rideration  of  the  intended  marriage  Sir  Henry  P«ek, 
with  the  approbation  of  Cutiibert  Edgar  Peek  and 
Augusta  Louisa  Brodriok,  aisigned  to  thetroateea 
all  that  the  polioy  on  the  life  of  Cuthbert  Bdgar  Peek 
in  the.Commeroial  Union  Insuranoe.Co.  for  the  warn  of 


(a.)  Reported  by  AlAN  Hqgg,  Esq.,  Banister- 
at-Law. « 
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£12,000  and  all  other  moneya  assured  or  to  become 
payable  under  same.  And  it  was  agreed  that  the 
IK>ltC7  should  be  held  upon  tbe  trusts  of  the  settlement, 
which  trusts  included  a  trust;  after  the  failure  of 
children  or  issue,  in  fayoor  of  Cuthbert  Edgar  Peek 
absolutely. 

Cuthbert  Edgar  Peek  (who  sooceeded  to  the  title  on 
the  death  of  his  father  on  the  20th  of  August,  IS98) 
died  on  the  6th  of  July,  1901.  On  his. death  the 
Commercial  Union  Insurance  paid  to  the  defendants 
as  trustees  of  the  settlement  £14,196  17s.  in  respect  of 
the  polieT  for  £10,000  and  the  bonuses  thereoD^  The 
Crown  (ualmed  that  estate  duty  und^r  the  provisions 
of  tbe  Finance  Act,  1894,  ss.  1  and  2  (1)  {d),  or  both  or 
either  of  them,  became  payable  hf  the  defendants  on 
the  abo?e  sum  of  £14,196  178.  as  *'  property  pissing  or 
deemed  to  pass  on  the  death  *'  of  Sir  Cathbsrt  Edgar 
Peek. 

Section  2  of  the  Finance  Aot  provides  as  follows : 
*'  Property  ptssing  on  the  death  of  the  deceased  shall 
be  deemed  to  indule  the  property  following— that  is 
to  8*y,  {d)  Any  annuity  or  other  interest  purchased  or 
provided  by  the  deceased  either  by  himself  alone  or 
in  concert  or  by  arrangement  with  any  other  person 
to  the  extent  of  the  beneficial  interest  accruing  or 
arising  by  survivorship  or  otherwise  on  the  death  of 
the  deceased.'* 

Sir  J?.  Finlayt  A.Q,t  and  Vaughan  Hawkins,  for  the 
Crowo.^This  case  is  covered  by  the  authority  of 
Aitomty^Qtneral  v.  Dobre^,  48  W.  B.  413,  [1900]  1 
Q.  B.  442,  and  ^Attorney- General  v.  Ilohinson,  [1901] 
2  Ir.  B.  67.  It  is  admitted  that  the  policy  was 
void  under  the  provisions  of  14  Geo.  3,  o.  48,  but 
in  point  of  fact  the  policy  was  paid,  «nd  everyone 
knew  it  would  be  paid,  and  directly  it  was  paid  all 
the  rights  and  interests  under.. the  settlement  came 
into  play. 

They  also  elted  Worthingtonv.  Curtis,  24  W.  B.  228, 
1  C»i«  D.  419. 

Danckwerta,  K.d  and  R.  J,  Parker,  for  the  defend- 
ants.— ^The  case  here  is  distinguishable  from  the  two 
oasee  quoted  by  the  Attomey-l^eneral  by  the  fact, 
first,  that  the  policy  being  admittedly  void  there  was 
nottdhg  that  could  form  the  subject  of  a  settlement ; 
and,  secondly,  that  in  no  point  of  view  was  the  policy 
provided  by  Sir  Cuthbert  Peek. 

Sir  li.  Finlay,  A,G*,  replied. 

BiDLET,  J. — I  think  in  this  case  the  Crosm  is 
entitled  to  judgment.  I  think  that  the  point  is 
practically  decided  by  the  two  cases  quoted  by  the 
Attorney  -  General  —  namely.  Attorney  -  General  v. 
Tkibree  and  Aitorney'(hneral  v.  Robinson.  The  dis- 
tmetion  that  may  be  drawn  between  this  ca*e 
and  those  two  decisioas  seems  to  me  not  to  be 
material.  It  is  ax^^oed  first  of  all  Vy  Mr.  I>anck- 
werts  that  in  this  instance  the  puicy  wfts  one 
which  could  not  have  besn  enforced  by  reason  of  the 
provisions  of  14  Geo.  3  in  relation  to  insurances, 
but  it  seems  to  me  that  that  point  is  disposed  of  when 
you  know  that  the  money  was  jjaid.     It  Is  not  a 

'question  of  whether  tbey  had  a  Tight  to  recover  it. 
but  a  qnss^m  of  whether  it  was  actually  paid,  and 
ao  it  wss;  and;  as  pointed  out  by  the  Attorney- 
General,  it  was  fully  expected  it  would  be  so,  by  all 
the  parties.  I  do  not  think  that  Wcrthington  v.  Curtis 
(the  case  quoted  by  the  Attomey-Geneoal)  can  be  got 
rid  of  in  tbe  way  endeavoured  by  Mr.  Danckwerts. 

'  That  is  a  case  which  shows  that  when  the  money  is 
onoe  paid  it  ia  subject  to  idl  the  rights  and  obUga- 
tions  which  attach  to  it,  although  at  first,  and  as 

'  between  the  insured  and  the  insurance  company,  it 
could'  rot  bavfe  been  recovered: 
Now,  that  being  so,  it  appears  to  me  that  this 


poUcy-money  comte  within  section  2  {\))>  {d),  I  will 
not  stop  to  consider  whether  it  is  also  within  section  L, 
for  it  IB  not  i^ecessary  for  this  dedsion.  I  have  -a 
suspioion  that'  it  might  be  so,  but  it  certainly 
appears  to  me  that  it  comee  within  section 
2,  sub-section  I  -{d).  If  the  policv  had  been  one 
upon  the  life  of  the  deceased,  on  which  he  hsd  pai  \ 
the  premium  money  himself ,  on  which  he  had  paid 
his  own  charges,  it  would  have  been  within  sib- 
section  [c] ;  but  in  this  case  it  is  notwithin  that  claute 
because  the  premiums  were  paid  by  the  father,  Sir 
Henry  Peek,  so  far  as  it  was  necessary  that  they  should 
be  so  pa!d.  For  this  reason  it  is  not  within  sub- 
section (c),  but  it  is  within  sub-sectioa  {d)^  baing  an 
'*  interest  purchased  or  provided  by  the  deceased 
either  by  himself  alone  or  in  concert  or  bv  arrange' 
ment  with  any  other  person."  It  is  said  that  here  it 
is  not  prorided  by  him  because  it  was  the  father  who 
took  out  tbe  insurance  and  the  father  who  paid  the 
premiums,  but  although  that  is  perfeetly  true,  whon 
one  looks  at  the  settlement  one  finds  that  the  pro- 
vision made  by  that  instrument  is  this— that  ^^  in 
pursuance  of  uie  agreement  and  in  condderation  of 
the  marriage  the  said  Sir  Henry  William  Peek,  as 
settlor,  with  the  approbation  of  the  said  Cuthbert 
Bdgar  Peek  and  Augusta  Louisa  Brodrick,  htreby 
assigns  uuto  the  originsl  tmsteee,''  and  so  forth. 
Now  I  cannot  help  tUnking  it  was  quite  clear  that 
in  the  case  of  a  marriage  settlemeat  -  such  as  the 
present,  where  funds  era  found  upon  each  side— on  the 
bride's  side  and  on  the  bridegroom's  side-^f  the 
father  provides  the  money  to  arise  feom  a  policy  such 
as  the  present  with  the  concurrence  and  by  the  appro- 
bation of  his  eon,  it  olearlv  does  fall  within  the  woods 
of  this  ieotioa — ^namely,  that  it  is  "  provided  by  the 
deceased  either  by  himsdf  alone  or  in  concert  or  by 
arrangement  with  another  person."  I  csnnot 
help  thinking  that  this  doei  not  vaqnire.  any 
<*  benevolent "  construction,  but  merely  tiie  ordinary 
reading  of  those  w<»df  in  the  sense  wMoh  one  Would 
attach  to  tiiem.  I  do  not  see  any  difference  that 
arises  between  this  case  and  the  two  former  ones, 
except  the  distinction  which  has  been  drawn  by  Mr. 
Danckwerts,  and  with  which  I  have'  dealt  I  there- 
fore do  not  go  into  l^e  general  oonsideratioos  whidi 
are  covered  by  the  judgment  of  Palles,  C.B.  (in  the 
Irish  case),  and  of  Channell,  J.,  in  Attorney^GenerAl 
V.  Dobree,  FOr  these  reasons  I  think  the  dutyre^over- 
able. 

Solicitor  for  the  Crown,  SoUHtorfor  Inland  Revenue. 

Solicitor  for  the  defendants«  Johnsons,  L<fng,  i&  Co. 


.Feb;  20. 


K.  B.  Div.   I 
(Wright,  J.)  f 

Chandleb*8  BreW£ry  Co.  (Li&cited)  ,v,  London 
County  Coubtcil.  (a.) 

Locd£  government '^Housing  of   the  .working  classes — 
'     Compulsory  acquisition  of  lands — Covenant  running 

with  land-^Housing  of  the  Working  Classes  Ad,  1890 

(63cfe54  Ficf.  c- 70),  ».  21. 

By  the  Housing  of  Vie  Working  Classes  Act,  1890,  s. 
2 1 ,  wherever  the  compensation  payable  in  respect  of  any 
lands,  or  of  any  interest  in  any  lands,  proposed  to  lye 
taken  compulsorily  in  pursuance  of  the  Act  requires  to  he 
assessed,  the  estimate  of  the  value  of  such  lands  or 
interests  shall  he  hased  upon  the  fair  marlcet  value  as 
estimated  at  the  time  of  the  valuation  being  made  of  8H<:7^ 
lands. 

('I.)  Beporled  by    Alav  Hoaa,   Eiq.,   Barrister-at- 
Law. 
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High  Cotjbt.       Chaotdler's  Brewery  Co.  (Limitbd)  v.  Londow  County  Council.        Hiqh  Court. 


Ilddj  that  a  covenarU  in  which  a  tenant  of  a  brewery 
company  hound  himself  to  take  all  hia  heer  from  the 
company  was  a  covenant  which  had  to  be  taken  into 
account  in  aecertaininf/  the  value  of  the  land  for  the  pur- 
poses  of  the  Act, 

Special  case  stated  under  the  Honsiog  of  the 
Working  Classes  Act,  1890. 

The  followiDg  facts  appeared  from  tbo  case  stated 
by  the  arbitrator  : 

The  coanty  oonncil,  by  the  Liindoa  (Qirden-rov. 
Roby-street,  Baltic-street,  and  HoDduras-street) 
Improvement  Scheme,  1899,  had  acq  aired  oertiin 
premises  in  which  the  brewery  company  were 
interested  as  assignees  of  a  lea«e  dated  the  30fch  of 
January,  1889,  by  which  the  premises  known  as  2, 
Middle-row  were  demised  for  the  term  of  thirty 
years  from  the  25th  of  December  at  the  yearly  rent  of 
£47,  subject  to  certain  covenants,  which  in  addition 
to  t^e  usual  covenants  contained  a  covenant  to  use 
the  premises  as  a  beer-house  only. 

This  lease  was  Bubsequently  assigned  to  G.  C. 
Porter  and  William  Henry  Duseldorf ,  trading  under 
name  of  Chandler  &  Cj.,  and  they  by  an  underlease 
dated  the  24th  of  Mirch,  1697,  in  consideration  of 
the  sum  of  £800  paid  by  one  Thomas  SorrelJ, 
demised  the  premises  to  Thomas  Sorrell  for  the  term 
of  twenty-two  years  less  ten  days  from  the  25th  of 
December,  1896,  at  the  following  rents — y'iz.,  firs**, 
a  yearly  rent  of  £47;  secondly,  such  sums  as  the 
lessors  might  expend  in  maintaining  the  insurance  of 
the  premises  against  damage  by  fire;  and,  thirdly, 
the  sum  of  £200  in  any  and  every  year  in  which  the 
lessee,  his  executors  and  administrators,  should  (con- 
trary to  the  covenant  hereinafter  contained)  directly  or 
indirectly  deal  with  persons  other  than  Chandler  &  Co. , 
or  the  persons  or  person  for  the  time  being  composing 
the  firm  of  Chandler  &  Cj.  or  their  successors  in 
business  or  nominees  for  any  porter,  stout,  or  ale, 
beer,  or  other  malt  liquors  which  shoidd  be  sold  or  dis- 
posed of  or  consumed  in  or  upon  the  said  demised 
premises  .  .  .  and  also  subject  to  the  covenants 
in  the  lease,  which  covenants  in  addition  to  the  usual 
covenants  included  a  covenant  that  the  lessee,  bis 
executors,  administrators,  and  a«sign»,  would,  during 
the  said  term,  deal  exclusively  with  the  firm  of 
Chandler  &  Co.,  their  successors  and  nominees,  for  all 
porter,  stout,  ale,  beer,  or  other  malt  liquors  which 
should  be  sold  or  disposed  of  or  consumed  upon  the 
said  premises.    .    .     .'* 

The  interest  of  George  Charles  Porter  and  William 
Henry  Duseldorf  became  vested  in  the  claimants, 
the  CThandler's  Wiltshire  Brewery  Co.  (Limited). 

It  was  contended  bef  ore^  the  arbitrator  by  the  com- 
pany tiiat  they  were  entitled  to  the  fair  market  value 
of  their  interest  in  the  premises  having  regard  to  the 
existence  of  the  covenant  and  to  the  profit  they 
might  properly  anticipate  they  would  make  from  the 
existence  of  these  premises  during  the  continuance 
of  the  term ;  and' it  was  on  the  other  hand,  cnntended 
by  the  council  that  under  the  teams  of  the  Housing 
of  the  Working  Classes  Act,  1890,  the  company  were 
only  entitled  to  compensation  for  the  loss  of  their 
interest  io  the  land  acquired,  and  that  thn  benofit,  i' 
aoy,  of  the  covenant  wa^s  not  an  interest  in  Idui  withi  i 
the  meaning  of  the  Act. 

The  arbitrator,  at  the  request  ot  the  parties,  m%de 
bis  award  in  the  alternative,  stating  the  amount  to 
be^  paid  to  the  compaiy  according  to  whether  the 
existence  of  the  covenant  should  be  taken  in  con- 
sideration or  not,  and  he  accordingly  determined  that 
if  the  claimants  were  entitled  to  be  compensated  in 
respect  of  the  damage  sustained  by  them  by  reason 
of  the  determination  of  the  covenant  in  the  under- 
lease the  amount  to  be  paid  by  the  local  authority 


for  their  interest  in  the  pi]Bmises  was  £653,  but  if  the 
company  were  sot  so  entitled  then  the  aoiount  was 
to  be  ten  shillings. 
Bray,  K.  G»,  and  Ki^eh,  for  the  brewery  company. 

Crippn,  ICO,,  and  Carrie  Oi'ani,  for  the  county 
council. 

The  arguments  sufficiently  appsar  from  the 
judgment. 

The  following  cases  were  cited  in  the  course  of  the 
argumpnt :  Glegf/  v.  Hands.  38  W.  B.  433,  44  Ch.  D. 
503 ;  Bourne  v.  Liverpool  Corporation,  33  L,  J.  Q.  B. 
15,  11  W.  R.  C.  L  Dig.  87;  and  Lord  Mayor  of 
Dublin  V.  DowUmj,  6  L.  B.  Ir.  502,  29  W.  E.  Dig.  115. 

W&IGUT,  J. — ^The  qiestion  in  this  case  is  not  at  all 
an  easy  oie  to  decide  as  regards  the  way  in  which  it 
may  work  out  in  detail.  It  is  whether  under  section 
21  of  the  Housing  of  the  Working  Classes  Act,  1890. 
the  value  of  a  covenant  tying  a  public-house  is  to  be 
considered  under  the  words  *'  whenever  the  compensa- 
tion payable  in  respect  of  any  lands,  or  of  any  interests 
in  any  lands  proposed  to  be  tak«n  oompulsorily  in 
pursuance  of  this  part  of  this  Act  requires  to  be 
assessed,  the  estimate  of  the  value  of  such  lands  or 
interests  shall  be  based  upon  the  fair  market  value  as 
estimated  at  the  time  of  the  valuation  being  made  of 
such  lands,  and  of  the  several  interests  in  such  luids.** 
The  question  stated  in  the  award  is  wrong  in  form, 
because  it  describes  the  question  as  a  question 
whether  damage  is  to  be  considered.  That  is 
not  the  right  queition.  It  is  rather.  What  is  the 
value  of  the  interest  of  the  claimants  in  the  land  ? 
No  objection  is  taken  to  the  award  upon  that 
technical  ground;  therefore  I  must  try  and  deal 
with  the  question  of  substance.  It  seems  to  me 
that  the  market  value  of  an  interest  in  land  must  or 
may  vary  according  to  wh»t  covenants  do  or  do  net 
attaob.  Here  the  claimants  were  the  assignees  of  a 
lease  under  which  they  had  to  pay  their  superior 
lord  £47  a  year.  They  sublet  it  as  a  tied  house  at  the 
same  rental,  namely,  £47  per  annum ;  therefore  they 
got  no  benefit  from  it  except  the  benefit  of  this  tying 
covenant.  When  they  come  to  have  their  interest  m 
assignees  of  the  lease  assessed,  there  is  notliing  to 
assess  unless  the  value  of  this  covenant  is  to  be  taken 
into  account ;  and  that  is  really  the  question  which 
the  parties  have  come  here  to  try,  not  the  way  in 
which  it  ought  to  be  assessed,  if  It  is  to  be 
assessed.  An  interest  such  ^  as  that  of  the 
claimants  must.  I  think,  vary  in  its  market  value 
according  to  what  covenants  do  or  do  not  attach. 
Here,  as  I  have  said,  there  is  no  market  value 
apparentiy,  and  so  the  arbitrator  has  practically 
found  apart  from  this  covenant.  But  this  covenant, 
according  to  the  authorities,  runs  with  the  land,  and 
does,  according  to  the  finding  of  the  arbitrator,  add 
some  £653  to  the  value  of  the  interest  of  the  claiooants. 
In  many  cases  I  cannot  conceive  that  the  covenant 
running  with  the  land  ought  not  to  be  taken  into 
consideration  in  ascertaining  the  value  for  the  pur- 
poses of  tins  Act.  Covenants  restrictive  of  buildinff 
on  the  same  land,  or  on  other  neighbouring  land, 
must  affdct  the  value  of  the  particular  laud  in  ques- 
tion; covenants  not  to  use  for  trade,  and  all  sons  of 
oUier  covenants  which  may  be  easily  ioiagined,  may 
materially  affect  the  value  of  the  land  and  of  any 
interest  in  it.  I  do  not  tbink  it  is  any  sufficient 
answer  to  point  out  that  the  value  given  by  such  a 
covenant  as  that  in  question  is,  or  may  be,  a  bara 
trading  value.  That  is  obvionsly  the  case,  because  it 
may  depend  on  the  landlord's  trade,  or  tiie  tenant's 
trade,  or  upon,  many  other  different  oiroumstanoes. 
I  do  not  think  that  that  is  enough  to  enable  me  to 
say  that  tiie  benefit  of  the  oovenaat   is   no 
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TWENTYMAK  V,  TWBRTYHAIT. 


HioH  Court. 


than  a  right  to  damages.  Mr.  Cripps  admits  that  the 
ooYenant  mast  be  taken  into  consideration  to  some 
extent;  he  was  a  little  unfiling  to  admit  it  at  first, 
bat  I  think  he  was  qoite  right  in  doing  bo.  Here  it 
is  plain  on  the  finding  of  fact  that  a  man  in  the 
market  would  give  more  beoaase  of  the  covenant. 
Obviously  he  would  give  nothing  for  this  lease  apart 
from  the  covenant  imless  a  larger  rent  than  £47  could 
bo  got  for  it  from  an  underlessee.  He  would  give 
something  for  the  claimant's  interest  with  this 
covenant  attached  to  it,  because  he  could  resell  or 
reassign  to  the  brewers.  I  cannot  see  any  distinction 
in  law  between  trade  covenants  and  other  covenants, 
provided  that  they  run  with  the  land.  Of  couree 
there  are  many  trade  covenants  which  do  not  run 
with  the  land ;  but  when  covenants  run  with  the 
land,  as  it  has  been  held  that  this  covenant  does,  I 
am  unable  to  draw  any  distinction  between  them 
except  BR  regards  quantum,  which  is  not  in  question 
here.  I  think,  therefore,  that  the  award  must  be 
taken  m  standing  with  regard  to  the  sum  mentioned. 
Order  accordingly. 

Solicitor  for  the  brewery  company,  James  E»  Mason, 
Solicitor  for  the  county  council,  W,  A,  Ula.rlamL 


Prob,  Div.  &  Adra.  Div. 
Divorce* 


March  2. 


TWENTYMAN  V.  TWENTYMAN.   (ff.) 

Divorce — Maintenance —Matrimonial  (^auses  Act,    1857 
(20  tfe  21  Vict,  c,  85),  a.  32. 

The  Court  kaa  no  power  under  section  32  of  the 
Matrimonial  Causes  Act,  1857,  to  order  a  lump  sum  to 
he  paid  to  the  petitioned'  for  maintenance. 

Motion  upon  the  registrar's  report  on  a  petition  for 
permanent  maintenance. 

The  petitioner  and  the  respondent  were  married  in 
August,  1900,  and  a  child  was  born  in  August,  1901. 
The  marriage  was  dissolved  on  the  petition  of  the 
wife  on  the  ground  of  the  husband's  cruelty  and 
adultery  and  a  decree  absolute  was  pronouoced  on  the 
10th  of  November,  1902. 

A  petition  for  maintenance  was  then  filed  under 
section  32  of  the  Matrimonial  Oauses  Act,  1857,  in 
answer  to  which  the  husband  stated  that  his  income 
amounted  to  £443  per.  annum  and  no  more. 

The  registrar  reported  that  the*  respondent  was 
possessed  of  certain  securitiesi  the  market  value  of 
which  amounted  on  the  30th  of  January,  1903,  to 
£23,578|  considered  together  with  a  leasehold  houfe 
and  furniture  valued  at  about  £625  Some  of  the 
securitiep,  whose  estimated  value  was  about  £5,304 , 
produced  no  income  at  all.  The  registrar  recom- 
mended that  a  sum  of  £8,000  should  be  realized  by 
sale  of  securities  and  assign3d  to  trustees  of  a  deed 
to  be  settled  by  one  of  the  conveyanciog  counsel  of 
the  court  in  trust  to  pay  the  income  arising  there- 
from to  the  petitioner  tot  her  life  for  the  maintenance 
of  herself  and  child,  and  on  her  death  for  the  benefit 
of  tbe.faid  child. 

The  petitioner  moved  to  confiim  the  rpgiatrar'd 
report  with  an  amendment  that  £100  of  the  £8.000 
therein  mentioned  should  bs  paid  to  the  petitioner  in 
cash.  The  respondent  moved  th%t  the  report  i»hould 
be  varied  by  reducing  the  sum  of  £8,000  to  £4,000. 
and  by  ordering  that  the  sum  of  £4,000  or  £8,000 
should  be  paid  to  trustees  on  trust  to  pay  the  income 
to'  the  petitioner  during  her  life,  and  upon  her  death 

(a.)  Reported  by  Qwynne  Hall,  Esq.,  Harris ter- 
at-Law. 


in  trust  to  pay  the  capital  to  the  respondent,  his 
executors,  administrators,  and  assiscns. 

Cannot,  for  the  petitioner. — Morris  v.  Morris,  31 
L.  J.  P.  &  M.  33,  10  W.  B.  P.  &  D.  Dig.  24,  is  an 
authority  that  a  lump  sum  may  be  awarded  by 
way  of  maintenance.  It  has  been  followed  in  Stanley 
V.  Stanley,  47  W.  R.  272,  [1898]  P.  227 ;  Kirk  v. 
Kirk,  [1902]  P.  145,  50  W.  R.  Dig.  145. 

Barnard,  for  the  respondent. — Section  32  of  the 
Matrimonial  Causes  Act,  1857,  gives  no  power  to  the 
court  to  give  a  lump  sum  of  money  absolutely.  It 
can  only  make  an  order  for  an  annual  sum  secured 
upon  the  property  of  the  respondent  or  give  a 
gross  sum  secured  upon  the  property.  The  question 
of  allowance  for  the  child  does  not  come  in  at  all. 
That  is  conferred  by  section  35,  which  places  the 
children  of  a  marriage  that  has  been  dissolved  on  the 
same  footing  as  children  of  a  marriage  the  parties  to 
which  have  been  only  judicially  separated.  Neither 
does  section  45  give  power,  but  deals  only  with  the 
property  of  a  guilty  wife.  The  court  should  not  do 
more  tlian  give  security  for  the  income  of  the  £8,000 
for  the  petitioner's  life. 

Cannot,  in  reply. — The  respondent  has  no  business 
and  his  capital  is  diminishing  year  by  year.  He  has, 
moreover,  threatened  to  leave  the  country.  The 
court  should  therefore  g^ant  an  injunction  restraining 
him  from  purting  with  his  property :  Newton  v.  Newton, 
34  W.  R.  123,  11  P.  D.  11. 

Jeune,  p.,  in  giving  judgment,  said :  This  case 
raises  the  question  which  I  must  now  determine, 
whether  the  court  has  power  to  carry  out  the 
recommendation  in  the  registrar's  report,  and  I  am 
sorry  to  have  to  come  to  the  conclusion  that  the 
court  has  not  that  power.  It  was  contended  that  the 
words  in  section  32,  <'suoh  gross  sum  of  money,'' 
are  not  governed  by  the  sm>Bequent  words,  "not 
exceeding  her  0¥m  life,"  and  that  these  words  apply 
only  to  the  security.  If  that  was  so  I  should  think 
it  would  be  in  the  power  of  the  court  to  impose  on  a 
petitioner  the  obugation  of  settling  such  gross 
sum  as  the  respondent  might  be  oraered  to  pay. 
But  I  cannot  so  read  the  section,  and  I  am  led 
to  the  view  I  now  hold  in  spite  of  the  steps, 
which  of  course  it  is  not  my  business  to  regard, 
as  to  how  those  words  came  to  be  inserted,  bv 
the  observation  that  that  applies  both  to  the  gross  and 
to  the  annual  sum  of  money  mentioned  in  the  section. 
With  regard  to  the  annual  sum  of  money  it  must 
be  clearly  a  securing  by  settlement  in  the  ordinary 
way ;  and  when  a  gross  sum  is  ordered,  that  must  also 
be  secured  and  not  paid  over  to  the  petitioner,  and  it 
can  only  be  secured  for  some  period  not  exceeding 
the  lifetime  of  the  petitioner.  I  have  now  come  to 
the  clear  condasion,  after  hearing  this  point  raised 
and  argued  for  the  first  time,  that  the  court  has  no 
power  under  section  32  to  order  a  lump  sum  down 
by  way  of  permanent  maintenance. 

This  decision  may  seem  a  departure  from  those  given 
in  Morris  v.  Morris,  Kirk  v.  Kirk,  and  also  to  a  certain 
extent  from  Stanley  v.  Stanley,  bat  in  neither  of 
tho'e  cases  does  the  point  seem  to  h<ive  bean  raised 
by  the  counsel  for  the  Te'pon'ient,  and  in  one  at 
least  the  order  for  a  lump  sum  was  made  by  consent, 
I  say  this  bacaase,  from  the  report  of  Morris  v. 
Morris,  1  observed  there  was  an  offer  by  X.,  the 
respondent  to  pay  a  sum  of  £1,000,  and  I  cannot 
help  thinkiog  that  the  Judge  Ordinary  was  in- 
fluenced by  that.  But  however  that  may  be, 
it  certainly  was  not  contended  in  Morris  v.  Morris 
that  the  gift  of  a  lump  sum  could  not  be  made 
absolutely  to  the  petitioner,  and  so  the  point  which  I 
have  been  called  upon  to  decide  to-day  was  not 
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raised.  In  Kirk  v.  Kirk  Bamw,  J. ,  had  only  the  case  of 
Morris  v.  Morris  before  him,  and  he  ordered  a  lump 
•am  of  £6,000  to  be  paid  by  the  respondent  to  the 
petitioner  without  any  opposition  on  the  part  of  the 
respondent  or  anybody.  &  Stanley  ▼•  Stanley t  where 
the  court  was  deiuing  with  very  small  means.  Barnes, 
J.,  also  followed  the  case  of  Morris  y.  Morris,  and 
ordered  payment  of  a  lump  sum. 

But  notwithstanding  those  deoisions,  having  regard 
to  the  plain  words  of  the  Act  and  to  the  f aot  that  the 
poiat  mM  now  been  definitely  raised  and  argued  for 
the  first  time,  I  oannotsay  that  I  have  power  to  make 
the  order  asked,  although  I  should  have  been  glad  if 
I  could  have  seen  my  way  to  do  so.  Section  35, 
moreover,  does  not  give  me  the  requisite  power,  thougu 
but  for  a  dire ct  decision  of  H«nnen,  P. — viz  ,  Hunt 
V.  Hunt,  31  W.  R.  724,  8  P.  D.  161—1  should 
have  thought  that  the  words  were  wide  enough. 
With  all  respeot  to  that  dedsion,  the  words  do 
not  appear  to  me  to  be  limited.  The  case  appsars, 
however,  to  be  exactly  in  point,  and  is  bindinj^  on  me. 
There  was  in  that  case  a  sum  of  £1,400  available  for 
purposes  of  settlement.  The  court  was  aiked  that 
some  part  of  that  sum  should  be  set  aside  for  the 
ohildiw,  and  the  point  was  taken  that  the  court 
had  no  jnrisdic^on  to  make  such  an  order,  that 
section  3d  only  gave  a  general  power  to  make  provision 
for  children's  maintenance  after  decree,  and  that  if  the 
Legislature  had  intended  to  give  the  court  authority 
to  order  a  sum  to  be  secured  for  the  children  it  would 
have  used  express  language  for  the  purpose,  as  in 
section  32.  Hannen,  P.,  thereupon  said,  "  I  am  of 
opinion  that  I  have  no  power  to  make  the  order 
asked  for,"  and  he  rejected  the  motion  accordingly. 
The  order  which  I  make  in  the  present  cise  is, 
that  the  sum  of  £8,000,  which  appears  to  be  a 
proper  sum  under  all  the  droumstances,  should  be 
reauzed  and  should  be  secured  by  the  respondent  for 
the  petitioner  for  her  life  by  a  proper  deea  to  be  pre* 
paiedby  the  conveyancing  counsel  of  the  court.  Any 
aliowanoe  for  the  child  must  be  the  subject  of  a 
separate  application.  There  remains  only  the  ques- 
tion of  an  injunction.  Although  I  do  not  wish  to 
express  any  formal  opinion  against  the  respondent,  I 
thmk  that  I  shoola  accede  to  the  request  of  the 
petitioner  in  ordering  that  he  be  restrained  from 
paiiibg  or  dealing  with  his  property  in  any  way 
which  might  hinder  the  security  for  the  £8,000  beins 
completea  in  the  way  I  have  ordered.  With  regara 
to  the  petitioner's  request  that  £100  should  be  psid  to 
her  out  of  the  £8,000, 1  think  that  £100  should  be 
paid  to  her  at  once  on  account  of  income. 

SoUcitors  for  petitioner,  Beardall  &  Co. 

Solicitors  for  respondent,  Stejvenson  d;  CouldwelL 


IHmw  of  l.orii0* 

fR3«dt-J  "^  J-ly24.1902. 

BEEVE  V,  LtSLE  AND  OTHERS,  (a  ] 

Mortgage — Redemption — Independent  agreemen t — Once  a 
mortgage  always  a  mortgage^Option  to  lender  to  enter 
into  partner ship^ Sale  or  mortgage. 

Where  mortgagor  and  mortgagee  entered  into  an 
arrangement  dealing  with  the  equity  of  redemption  of 
rertain  property  and  making  certain  terms  as  to  a  possible 
pirtnersh'p. 


(o.)  Keported  by  C.  H.  Qraptox,  Ksq.,  Bairiatar- 
at-La^. 


Held,  that  as  the  arrangement  was  suhsequ^nt  and 
independent  of  the  mortgage,  and  that  as  there  wob 
nothing  unconsdonahh  or  unfair  in  the  transaction,  the 
agreement  was  binding. 

Judgment  of  the  Court  of  Appea^  50  TF.  11.  231, 
[1902]  1  Ch,  53,  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(Vaughan  Williams,  Bom**r,  ani  Ciz^ns -Hardy, 
L.JJ.,  50  W.  B.  231,  [1902]  1  Ch.  53),  where  the  facta 
are  set  out  at  length. 

For  the  purpoaes  of  this  report  the  following  short 
statement  will  suffice : 

In  1898  the  respondents  advanced  to  the  appellant 
£5,000  upon  the  security  of  a  ship  and  other 
property,  under  an  agreement  made  between  them 
on  the  23rd  of  April,  1896,  whereby  the  money  was 
not  to  be  called  in  or  paid  for  two  years,  and  the 
respondents  might  elect  to  enter  the  pattoership 
within  the  two  years,  upon  the  terms  of  releasing 
the  mortgage  debt,  and  the  ship  and  other  property 
becoming  partnership  aiseto. 

Lateron,in  July,1898,  another  affreementwssentered 
into  between  the  parties.  It  recited  the  agreement 
of  1896,  that  the  respondei.ts  had  not  entoed  into 
psrtnership;  that  the  respondents  had  applied  for, 
but  appellAot  was  unable  to  pay,  the  £5,000,  and  had 
requested  the  respondente  to  extend  the  term  for  a 
further  period  of  Ave  years;  and  it  was  thereby 
agreed  (1)  that  the  respbndento  might  within  five 
years  elect  to  enter  mto  partnenhip  with  the 
appellant;  (2)  that  the  respondente  should  in  that 
event  release  the  appellant  from  payment  of  the 
£5,000  and  transfer  the  mortage  property  for  the 
purposee  of  the  partnership ;  (3)  that  the  oapitel  of 
the  partoership  property  ^oula  beloog  to  appellant 
and  respondente  in  «qual  shares. 

In  February,  1900,  the  respondente  ezeroised  their 
option,  and  communicated  to  the  appellant  their 
intention  to  enter  into  pattoership  with  him«  but  he 
refused,  alleging  that  the  tffect  of  the  agreement  was 
to  render  the  property  irredeemable  ana  that  it  was 
an  illegal  dog  on  the  equity  of  redemption. 

The  Court  of  Appeal  hel$  that  the  agreement  of 
July,  1898,  was  binaing,  beinje  an  independent  and 
subsequent  arrangement  to  the  originfu  mortnge. 
This  affirmed  the  deciiion  of  Buckl^,  J.  (49  W.  K. 
188),  but  on  diffirent  grounds. 

Warmington,  K.C.,  and  Martdli,  for  the  appellant 

Astbury,  K»C.,  and  B.J.Parker,  for  respondente, 
were  not  heard. 

Esrl  of  Halsbubt,  L.C— Notwithstanding  the 
gallant  effort  that  has  been  made  by  Mr.  Warmidgton 
and  his  learned  junior  in  this  case,  it  »ppears  to  me 
that  it  does  came  back  to  that  which  the  Covt  of 
Appeal  suggested,  and  without  quarrelling  With  or 
attempting  to  throw  any  doubt  upon  the  pro()Oaltioiis 
of  law  which*  have  been  advanced  in  this  case,  it 
seems  to  me  that  the  Court  of  Appeal  has  token  the 
right  view  of  the  facte.  WAen  I  say  upon  the  facte, 
I  am  speaking  now  of  the  facte  as  eudted  by  the 
dooumente  themselvei,  though  in  respect  of  one  of 
them  it  is  peifectly  clear,  by  the  limited  admission 
that  is  now  male,  that  there  was  a  mistake  in  refer- 
ence to  the  question  of  the  policy. 

Then  the  question  which  joni  lordships  have  to 
determine  is  whether  or  not  this  second  transaction  of 
1898  was  or  was  not  the  same  transaction  in  the  aenee 
in  which  those  words  are  used  by  the  learned  oooneel 
for  the  appellant 

The  view  of  the  Court  of  Appeal,  who  had  all  the 
fActe  before  thnu  (and  I  do  not  propose  to  question 
the  %iew  which  they  have  ttiken  of  these  doonmente 
re  id  together ),  is  this,  that  the  later  transaction  was 
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entirely  separAte — tbatit  wav,  in  truth,  a  matter  appli- 
oable  to  the  contemplated  partnership,  and  that  the 
real  position  of  the  parties  was  this,  that  all  the  securi- 
ties were  akeady  in  their  possession  ;  that  this  further 
transaction  altered  the  rate  of  iaterest,  but  that  the 
real  substance  of  the  second  transaction  was  the  con- 
templated partnership.  Under  these  circumstances  it 
was  a  mere  question  of  what  inference  ought  properly 
to  be  drawn  from  the  nature  of  the  instruments,  and 
the  object  and  purpose  with  which  they  had  been 
entered  into,  at  well  as  what  the  documents  contained 
themseWes.  I  come  to  the  condnsion  that  what  has 
been  called  here,  and,  I  think,  accurately  called,  the 
question  of  fact  between  the  parties,  was  rightly 
arrived  at  by  the  Court  of  Appeal ;  and,  if  that  is  so, 
there  is  not  and  cshnot  be  any  question  as  to  the  law 
which  ought  to  pri^yail  in  this  case. 

Under  these  circumstsnoes,  I  move  your  lordships 
that  this  appeal  be  dismissed  with  costs. 

Lord  Macnaghten. — I  am  of  the  same  opinion, 
and  I  take  the  same  view  of  the  facts  that  the  Court  of 
Appeal  did.  Notwithstanding  the  very  able  argument 
accessed  to  us  by  Mr.  Warmington  to  prove  that  the 
purpose  of  this  document  was  the  consolidation  and 
rearrangement  of  the  mortgages,  in  my  opinion  it  was 
nothing  of  the  kind.  The  respondents  had  the  benefit 
of  all  tbese  securities.  There  was  merely  a  stipulation 
introduced  at  the  requp.st  of  the  appellant,  who  was 
asking  for  time.  Not  being  prepared  to  pay  the  money, 
he  said,  '*  If  you  will  give  me  five  years,  you  shall 
have  the  whole  of  that  time  in  which  to  determine 
whether  to  enter  into  the  partnership  or  not." 
When  the  respondents  did  make  up  their  minds 
to  enter  into  the  partnership  the  appellant  turned 
round  and  said :  '*  Oh,  but  this  transaction  is  entirely 
wrong ;  it  strikes  at  the  root  of  an  equitable  doctrine, 
and  I  am  not  bound  by  it."  I  think  on  the  facts,  as 
we  have  them  before  us,  he  is  bound  by  it,  and  must 
pay  damages  for  having  broken  his  agreement. 

Lord  B&A3CPT0N.— I  am  of  the  same  opinion. 

Lord  LiNDLBY.^I  also  am  of  the  same  opinion. 
Mr.  Warmington^s  argument  is  necessarily  based 
upon  the  blunder  in  the  recital  in  the  deed  of  July, 
1^98,  which  is  all  wrong.  In  point  of  fact  the  real 
transaction  was  not  taking  a  mortgage  security  for 
£d,000,  or  getting  a  bettor  security  than  they  had. 
It  WAS  not  that  at  alL  The  real  transaction  was 
that  the  mortgagees  were  bargaining  for  a  share  in 
the  partoership  on  certain  tenns.  By  a  blunder  in 
the  recital  they  have  given  a  foundation  for  a  very 
ingenious  argument  to  wluch  I  am  happy  to  say  we 
are  not  bcmnd  to  accede.  I  have  no  doubt  the 
decision  is  perfectly  right,  and  the  appeal  ought  to 
be  dismissed  with  costs. 

Order  of  Court  of  Appeal  affirmed,  and  appeal  die* 
missed  with  costs. 

Solicitors,  Cattarns  cC  Co.  ;  Eowdiffes,  Jiiwle,  db  Co,, 
for  Alfred  Applehy,  Newcastle-on-Tyne. 


iSoutt  of  ftppeaU 

From  K  B.  Biv.  )  ^     , « 

(ColUns,  M.B.,  and  Mathew,  L.J.)  ]  ^^^  ^^• 

In  re  James  Briogs  &  Sox.  (a.) 
Solicitor — Costs — Taxation — Action  in  Mayor* s  Courts 
Certificate  awarding  costs  on  higher  scale — Taxition 
of   costs    of   unsuccessful  party* s  soUcitor --Mayor's 
Court  Mules  {Fees  and  Costs),  1890,  r.  13. 

(o.)  Reported  by  W.  P.  Barry,  Esq.,  Barrister-at- 
I^w. 


In  an  action  in  the  May  or*  s  Cowrt  to  rectyver  a  sum  of 
£40  the  plaintiff  recovered  judgment^  and  the  judge  who 
tried  the  action  gave  a  certificate,  uwler  rule  13  of  the 
Mayor's  Court  R%les  {Fees  and  Costs),  1890,  awarding 
the  plaintiff  costs  on  the  secde  applicahk  where  £50  or 
over  was  recovered.  The  solicitor,  who  acted  for  the 
defendant  in  the  action,  delivered  to  the  defendant  a  hill 
of  costs,  which  included  his  costs  of  the  action  in  the 
Mayor's  Court  and  also  costs  in  other  matters,  S'Jtch  as 
conveyancing,  in  which  he  had  acted  for  tJte  defendant. 
The  defendant  obtained  a  common  order  to  t%x  the  bill  in 
the  High  Courts  and  the  master  taxed  that  part  of  the 
bill  which  related  to  the  costs  of  the  action  in  the  Mayor's 
Court  upon  the  scale  where  £50  or  over  was  claimed. 

Held,  that  the  effedi  of  the  order  of  the  judge  of  the 
Mayor's  Court  was  to  take  the  action  for  all  purposes  out 
of  the  lower  scale  and  to  place  it  in  the  higher  scale,  and 
that,  therefore,  the  taxing-master  was  right. 

Appeal  from  an  oider  of  Piiillimore,  J.,  at 
chambers. 

An  action  was  brought  in  the  .  Mayor's  Court 
against  Messrs.  Tewson,  Son,  &  Mesks  to  reco7er  a 
sum  of  £40,  and  the  plaintiff  in  that  action  recovered 
judgment  for  that  amount.  The  judge  who  tried  the 
action  gave  a  certificate  under  rule  13  of  the  Mayor's 
Court  Bules  (Fees  and  Costs),  1590,  awarding  the 
plaintiff  costs  upon  the  scale  applicable  where  the 
amount  recovered  was  £50  or  over. 

In  this  action  Messrs.  Briggs  &.Sjn  acted  as 
solicitors  for  the  defendants,  Messrs.  Tewson>  Son,  & 
Mec^s,  and  they  had  also  acted  for  them  in  other 
matters  relating  to  conveyancing,  &&  Messrs. 
Briggs  &  Son  delivered  to  their  clients,  Messrs. 
Tewson,  Son,  &  Meeks,  a  general  bill  of  cDsts,  - 
which  included  their  costs  of  the  action  in  the 
Mayor's  Court.  The  clients  obtained  a  common 
order  in  the  High  Court  to  tax  the  bill  under  section 
37  of  the  Solicitors  Act,  1843.  The  master  taxed 
that  part  of  the  bill  which  related  to  the  costs  of  the 
action  in  the  Mayor's  Court  on  the  scale  applicable 
to  cases  where  £50  or  over  was  claimed.  The  clients 
carried  in  objections  to  the  taxation,  upon 
the  ground  that  "  the  amount  claimed  was  under 
£50,  and  that  the  costs  should  therefore  be  taxed 
upon  the  scale  applicable  to  that  amount,  notwith- 
stending  that  the  judge  upon  the  trial  made  an  order 
for  costs  as  between  party  and  party  on  the  higher 
scale.  By  the  express  words  of  rule  13  of  the  Mayor's 
Court  BiUes,  1890,  the  power  of  the  judge  to  give 
costs  on  the  higher  scale  is  limited  to  awsjrding  such 
costs  to  the  'party  reoovering'  (which  is  not  this 
case)  or  the  party  '  successfully  defending '  (which  is 
not  this  case),  and  there  is  no  other  power  whatever 
enabling  the  taxing-master  to  allow  the  costs  of  the 
solicitor  as  against  his  client  upon  the  higher  scale 
except  where  the  amount  daimea  or  recovered  in  fact 
exceeds  £50.  Bule  10  of  order  65  of  the  Supreme 
Court  of  Judicature  Bules  has  no  application  except 
to  the  scales  set  out  in  the  appendix  to  those  rules, 
and  cannot  cover  the  Mayor's  Court  scales."  The 
master  in  his  answer  to  the  objections  steted  that  an 
order  was  made  in  tiie  action  for  costs  as  between 
party  and  patty  to  be  taxed  on  the  higher  scale,  and 
such  an  order  must,  in  his  opinion,  also  apply  to  the 
costs  as  between  the  parties  and  their  own  solicitors. 
He  accordingly  refused  to  review  his  taxation. 
PhiUhnore,  J.,  refused  to  order  the  taxing-master  to 
review  ^e  taxation. 

Messrs.  Tewson,  Son.  &  Meeks  appealed. 

By  rule  13  of  the  Mayor's  Court  Bules  (Fees  and 
Costs),  1890 :  ''  It  shall  be  in  the  power  of  the  judge 
of  the  court  to  award  costs  on  a  higher  scale  to  the 
plaintiff  on  any  amoimt  recovered,  however  small,  or 
to  the  defendant  who  successfully  defends  an  action 
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brought  for  any  amount,  hovrever  smill,  provided  the 
said  judge  certify  that  the  aotion  inyolyed  some  novel 
or  dimoult  point  of  law,  or  that  the  question  litigated 
was  of  importance  to  some  class  or  body  of  persons, 
or  of  general  or  public  interest." 

J,  B.  MattTiewa,  for  the  appellauts.^A8  between 
party  and  party  the  appellants  were,  in  conse- 
quence of  the  order  of  the  judge  in  the  Mayor's 
Court,  bound  to  pay  costs  upon  the  higher  scale.  But 
rule  13  of  the  Mayor's  Oourt  Boles  (Fees  and  Oosts), 
1890,  gave  the  judge  no  power  to  award  costi  ou  the 
higher  scale  as  between  the  litigant  and  his  own 
solicitor.  The  taxioff-master  was  therefore  bound  to 
tax  accordiog  to  the  scale  applicable  where  the 
amount  claimed  was  under  £50.  Bule  1  provides 
thtkt  in  every  action  or  matter  in  the  Mayor's  Court 
all  costs  shall  be  taxed  by  the  registrar  according  to 
the  scalei.  That  applies  to  a  t«x«tion  in  the  High 
Court  of  costs  incuned  in  a  Mayor's  Court  action. 
Bule  13  is  similar  in  its  terms  to  section  119  of  the 
County  Courts  Act,  1888. 

He  referred  to  In  re  SucUow,  11  Beav.  400,  and  In 
re  Langloia  A  Biden,  39  W.  B.  181,  [1891]  1  Q.  B. 
349. 

(f,  F,  HohleTy  for  the  solicitors,  referred  to  Hall  v. 
Launepach,  [1898]  1  Q.  B.  613,  46  W.  B.  Dig.  134. 

c/.  B,  Matthews  replied. 

Collins,  M  B. — This  is  an  appeal  from  a  decision  of 
Phillimore,  J.,  refusing  to  direct  the  master  to  review 
the  taxation  of  a  bill  of  costs.  The  question  arises 
betwe-n  an  uosuccessful  defendant  and  his  solicitor 
in  respect  of  the  costs  of  an  aotion  in  the  Mayor's 
Court.  At  the  trial  the  judge  of  the  Mayor's  Court, 
under  rule  13  of  the  Mayor's  Court  Bules  (Fees  and 
Costs),  1890,  ordered  that  the  plaintiff  should  recover 
costs  upon  the  scale  applicable  where  £50  or  over  was 
recovered.  The  defendants'  solicitor  sent  in  his  bill 
of  costs  as  against  his  own  clients,  and,  as  I  under- 
stand, the  costs  of  the  action  in  the  Mayor's  Court 
constituted  only  a  comparatively  small  part  of  the 
total  blil  of  costs.  The  dlifnts  obtained  a  common 
order  in  the  High  Court  to  tax  the  bill,  and  the 
master  taxed  the  costs  of  the  Mayor's  Court  actio  a 
upon  the  scale  applicable  where  £50  or  over  wai 
claimed.  The  learned  judge  at  chambers  affirmed 
the  taxation. 

It  is  contended  on  behalf  of  the  clients  that  that 
decision  is  wrong  upon  the  ground  that  the  scale  of 
costs  applicable  depends  upon  the  amonnt  claimed, 
and  that  they  ought  not  to  lose  that  advantage 
because  the  judge  at  the  trial  certified  for  costs  to  be 
paid  to  the  pUintiff  on  the  higher  scale.  The  judge 
gave  his  certificate  under  rule  13  of  the  Mayor's 
Court  Bules,  and,  in  my  opinion,  the  effect  of 
the  certifio&te  is,  so  far  as  costs  are  concerned , 
to  take  the  whole  esse  out  of  the  lower  scale,  and 
I0  justify  anyone  who  has  to  deal  with  the  case  in 
treating  it  as  one  in  which  the  costs  are  not  to  be 
measured  by  the  amount  claimed,  but  as  one  which, 
on  account  of  its  importance,  is  brought  within  the 
higher  scale.  The  taxiog-master  was  right,  therefore, 
in  dealing  with  the  case  as  one  in  which  the  claim 
wai  for  a  sum  of  £50  or  over,  unless  there  is  some 
limitation  or  prohibition  in  the  rules  which  prevents 
his  taxing  the  oosts  on  that  scale.  It  is  admitted 
that  there  is  ni  express  limitation  or  prohibition.  The 
only  rule  that  can  be  pointed  to  is  rule  1,  which 
provides  that  ''in  every  action  or  matter  in  the 
Mayor's  Court  all  costs  shall  be  taxed  by  the  registrar 
of  such  oourt  accordiog  to  the  scales  of  fees  and  costs 
■et  out  in  the  schedules  hereto  annexed,  subject  to  the 
review  of  such  taxation  by  one  of  the  judges  of  the 
court."    But  in  tiiat  very  system  of  rules  comes  rule 


13,  which  gives  power  to 
aotion  out  of  one  scale  and  to 
we  shall  bo  giving  full  effect 
that  the  order  of  the  judge 
purposes  out  of  one  scale  into 
higher  scale  the  standard  of 
the  case  in  all  its  parts.  The 
judge,  affirming  the  taxation 
and  must  be  affirmed. 


the  judge  to  lift  the 
place  it  in  another,  and 
to  the  rules  by  saying 

raises  the  case  for  all 
another,  and  makes  the 

taxation  applicable  to 
decision  of  the  learned 

of  the  master,  is  right 


Mathew,  L.J. — I  am  of  the  same  opinion.  As 
was  pointed  out  early  in  the  argument,  the  effect  of 
the  ordrr  of  the  judge  who  tried  the  case  was  to  raise 
the  case  into  the  clau  of  cases  where  £50  or  over  is 
claimed  or  recovered,  as  the  case  may  be.  Th«t 
order,  which  wai  made  as  between  party  and  party, 
ought  reasonably  to  be  extended  to  t^e  taxation  of 
costs  as  between  solicitor  and  client,  because  it  may 
be  reasonably  assumed  that  as,  by  reason  of  the  diffi- 
culty or  importance  of  the  case,  extra  labour  was 
entailed  on  the  plaintiff,  it  is  probable  that  extra 
trouble  and  skill  were  required  on  the  part  of  the 
defendants*  solicitor.  The  taxing-master  seems  to 
me  to  have  acted  entirely  in  the  spirit  of  the  judge's 
order  at  the  trial  by  treating  the  aotion  as  one  in 
which  £50  or  over  was  claimed. 

Appeal  dismia$edt 

Solicitor  for  the  appellants,  Owen  B,  Thomas, 

Solicitors  for  the  respondents,  Briggs  A  Son. 


April  23 


From  K.  B.  Biv.  1 

(Collins,  M.B.,  and  Stirling  and     | 

Mathew,  L.JJ.)  ) 

Stevens  v.  General  Steam  Navigation  Co.  (o.) 

Master  and  aervani^ Employers*  liability —Accident— 
Compensation  —  **  Factory  "  —  Machinery  used  in 
unlduiing  ship  in  river — Interpretation  Act.  1889 
(52  ds  53  Vict,  c.  63),  a.  38,  aub-section  I— Factory 
and  Workshop  Act,  1901  (1  Ed.  7,  c.  22),  s.  104- 
Workmen's  Compensation  Act,  1897  (60  ds  61  Vict.  c. 
37),  s.  7. 

By  virtue  of  section  38,  suh-section  1,  0/  the  Interpret 
tation  Act,  1889 — which  enacts  that  where  any  Act  repeals 
and  re-enacts,  unth  or  vnthout  modification,  any  pro- 
viaiona  of  a  former  Act,  references  in  any  other  Act  to 
the  provisions  so  repealed  shall,  unless  the  contrary 
intention  appears,  he  construed  as  references  to  the  pro^ 
visions  so  re-enacted — the  reference  to  the  Factory  and 
Workshop  Act,  1895,  in  the  definition  of  ''factory  "  in 
section  7.  sub-section  2,  of  the  Workmen* s  Uompensation 
Act,  1897,  is  now  to  be  construed  as  a  reference  to  section 
104  of  the  Factory  and  Workshop  Act,  1901,  which 
repeals  section  23  of  the  Act  of  1895,  and  extends 
the  definition  of  '^factory  **  so  ca  to  include  machinery 
or  plant  used  in  the  process  of  loading  or  unloading  or 
coaling  a  ship  in  a  dock,  Jiarbour,  or  canal. 

Appeal  by  the  Qeneral  Steam  Navigation  Co.  from 
an  award  of  the  judge  of  the  Sjutbwark  County 
Court  under  the  Workmen's  Compensation  Act,  1897. 

On  the  24th  of  September,  1902,  the  applicant  for 
compensation,  who  was  in  the  employment  of  the 
aopellants,  was  employed  on  board  their  steamship 
Nautilus,  The  Nautilus  was  lying  in  the  Biver 
Thames,  moored  in  the  fairway.  She  was  discharging 
a  cargo  of  steel  and  iron  plates  into  lighters  alongside 
by  means  of  her  own  cranes.    Access  to  the  ship  for 

(a.)  Beported  by  W.  F.  Ba&bt,  Esq.,  Barrister- 
at*Law. 


Vol.  U. 


[July  11, 1903.] 


THE  WEEKLY  REPORTER. 


579 


Ck)irBT  OF  Appeal. 


Stsyens  v.  Genbbal  Steam  Navigation  Go. 


CoTTBT  OF  Appeal. 


the  workmen  was  by  boat.  The  applioant  was  one  of 
a  gang  of  eight  men  engaged  in  tie  main  hold  un- 
loadiDg  the  ship.  While  they  were  so  engag^ed  some 
of  the  steel  plates  fell  on  the  applicant's  leg,  with  the 
result  that  his  leg  had  to  be  amputated. 

Upon  proceeding*  being  takea  to  assess  compensa- 
tion under  the  Workmen's  Compaosation  Act,  1897, 
it  was  admitted  on  behalf  of  tbe  applicant  that 
before  the  Factory  and  Workship  Act.  1901,  which 
repealed  the  prior  Factor/  and  Workshop  Acts,  the 
applioant  would  not  have  been  entitled  to  compensa- 
tion; but  it  was  coQtended  that  the  defiaition  of 
'*  factory  "  in  section  7,  sub-section  2,  of  the  Work- 
men's Gompensatioa  Act,  1897,  must  now  be  takea, 
by  reason  of  section  38,  sub-section  1,  of  the  Inter- 
pretation Act,  1889,  as  referring  to  section  104  of  the 
Factory  and  Workshop  Act,  1901. 

By  sec4on  7,  sub-sectiou  1,  of  the  Workmen's  Gom- 
pensatioa Act,  1897,  ''this  Act  shall  apply  only  to 
employment  by  the  undertakers  as  hereioaf ter  defined 
on  or  in  or  about  a  .  .  .  factory  .  .  ."  By 
sub-section  2,  "  '  factory '  has  the  s^me  meaning  as  in 
the  Factory  and  Workshop  Acts,  1878  to  1891,  and 
a*so  includes  any  dock,  wh«rf,  quay,  warehouse, 
mschinery,  or  plant,  to  whiuh  any  provision  of  the 
Factory  Acts  is  applied  by  the  Factory  and  Workshop 
Act,  1895.  .  .  ."  By  section  23,  sub-section  1, 
of  the  Factory  and  Workshop  Act,  1895,  certaio  pro- 
visions of  the  Factory  and  Workshop  Acts  were  to 
have  effect  as  if  **{a)  Every  dock,  wharf,  quay,  and 
warehouse,  and,  so  far  as  relates  to  the  process  of 
loading  or  unloadiog  therefrom  or  thereto,  all 
miftchin-ry  and  plant  used  io  that  process  .  .  .  were 
ioclnded  in  tiie  word  factory.     .    .    .*' 

Section  23  of  that  Act  is  now  repealed  by  the 
Factory  and  Workshop  Act,  1901.  and  section  104 
of  the  Act  of  1901,  has  replaced  section  23,  sub- 
section 1,  of  the  Act  of  1895.  By  section  104, 
sub-section  1,  "The  provisions  of  this  Act  with 
respect  to  (i,)  power  to  make  orders  as  to  dang^ous 
machines  (section  17);  (ii.)  accidents;  (iii.)  regu- 
lations for  dangerous  trades;  (iv.)  powers  of  in- 
spectors (section  119) ;  (v.)  fines  in  case  of  death  or 
iojury  (section  136),  shall  have  effect  as  if  every  dock, 
wharr,  quay,  and  warehouse,  and  all  machioery  or 
pltfit  used  in  the  process  of  loading  or  unloading  or 
coaling  any  ship  in  any  dock,  harbour,  or  canal  were 
included  in  the  word  '  factory,'  and  the  purpose  for 
which  the  machinery  or  plant  is  uied  were  a 
manufacturing  process.  .  .  ."  By  sub-section  j2, 
"For  the  purposes  of  this  section  .  .  .  the 
expression  'ship'  and  *  harbour'  have  the  same 
meaning  as  in  the  Merchant  Shipping  Act,  1894," 
which,  by  section  742,  defiaes  **  harbour  '*  as  including 
navigable  rivers. 

By  section  38,  sub -section  1,  of  the  Interpretation 
Act,  1889,  "  where  this  Act  or  any  Act  passed  after 
the  commencement  of  this  Act  repeals  and  re-enacts, 
with  or  without  modification,  aoy  provisions  of  a 
former  Act,  references  in  any  other  Act  to  the  pro- 
visions so  repealed  shall,  unless  the  contrary  intention 
appears,  be  construed  as  references  to  the  provisions 
so  re-enacted." 

The  county  court  judge  held  that  by  force  of  the 
Interpretation  Act,  1889,  the  word  "factory"  now 
includes  machinery  used  in  the  process  of  uuloaling 
any  ship  in  any  "  harbour,"  which  includes  a  navi- 
gable rivdr;  and  he  accordingly  m«de  an  avard  in 
favour  of  the  applicant  for  17s.  6d.  a  week  during 
incapacity. 

The  employers  appealed. 

Carver,  K.C.,  and  Maurice  ZTi/Z,  for  the  employers. — 
It  is  admitted  on  behalf  of  the  applicint  that  if  the 
Factory  and  Workshop  Act,  1895,  is  still  applicable 


no  right  to  compensation  is  given,  beciuse  the 
machinery  referrei  to  in  section  23  of  that  Act  is 
machinery  used  in  the  process  of  loading  or  an- 
loading  from  or  to  a  dock,  whirf,  quay,  or  ware- 
house. The  m<u)hinery  in  the  present  case  was  being 
used  for  unloading  intD  lighters  in  the  river,  and 
would  not  therefore  come  within  the  Act  of  1895 : 
Hennessey  v.  McCdbe,  48  W.  R.  231.  [1900]  1  Q.  B. 
491;  Raine  v.  Johsfm,  49  W.  R.  705.  [1901]  A.  G. 
404.  Section  23  of  the  Act  of  1895  has.  however, 
been  repealed  by  the  Factory  and  Workshop  Act, 
1901,  and  section  104,  sab-section  1,  of  this  latter 
Act  enacts  that  certain  provisions  of  that  Act  shall 
have  effect  as  if  all  machinery  usei  in  the  process  of 
loading  or  unloading  or  coaling  any  ship  in  any 
dock,  harbour,  or  canal  were  included  in  the  word 
"  factory."  It  is  admitted  that  if  that  section  is  to 
be  read  into  the  definition  of  "  factor  v  "  in  section  7 
of  the  Workmen's  Gompensation  Act,  1897,  the  county 
court  judge  is  right ;  but  it  is  submitted  that  it  is  not 
to  be  read  in.  The  Workmen's  Gompenation  Act, 
1897,  does  not  incorporate  the  Factory  Acts.  It  only 
refers  to  them  as  defining  the  subject-matters  c  )vered 
by  the  Act  of  1897.  Tae  effect  is  tbe  same  as  if  the 
words  of  the  then  existing  Factory  Acts  had  baen 
written  into  the  Act  of  1897 :  Beg  v.  Smith,  21  W.  R. 
382,  L.  R.  8  Q.  B.  146.  The  reference  in  the  d«ffini- 
tion  of  "  factory  "  in  section  7,  sab- section  2,  of  the 
Act  of  1897  to  section  23  of  the  Factory  Act,  1895, 
only  incorporates  the  particular  words  of  thU  section. 
Section  38,  sub-section  1,  of  the  Interpretation  Act, 
1889,  does  not  make  that  reference  a  reference  to  the 
subsequent  Factory  Act,  1901.  Section  104  of  the 
Act  of  1901  is  not  a  repeal  "  with  modification"  of 
section  23,  sub-section  1,  of  the  Act  of  1895/  The 
later  Act  has  extended  very  considerably  the  scope 
of  the  former  Factory  Acts,  and  the  word  "  modifi- 
cation "  does  not  include  an  extension  of  an  Aot. 
Section  104  is  entirely  new  and  extended  legislation 
and  cannot  be  called  a  "  modification  "  of  the  earlier 
Act. 

Thorn  Drury  and  W.  Valentine  Ball,  for  the  appli- 
cant, were  not  called  upon. 

GoLLiNS,  M.R. — I  fail  to  see  aDjrthing  in  the  point 
taken  on  behalf  of  the  appellants.    The  express  words 
in  section  38,  sub-section  1,  of  the  Interpretation  Act, 
1899,  conclude  the  qaestion.    Tbat  section  provides 
that  "  where  this  Aot  or  any  Act  passed  after  the 
commencement  of  this  Act  repeals  and  re-enacts  with 
or  without  modification  any  provisions  of  a  former 
Act,  references  in  any  other  Act  to  the  provisions  so 
repealed  shall,  unless  the  contrary  intention  appears, 
be  constraed  as  references  to  the  provisions  so  re- 
enacted.*'    We  have  a  general  Act— the  Factory  and 
Workshop  Aot,  1901 — which  repeals  and  re-enaoti 
with  modifications  the  former  Factory  and  Workshop 
Acts.    Unless  it  ctn  be  said  tbat  tiie  provision  in 
section  104  of  the  Act  of  1901,  which  includes  in  the 
word  " factory  "  "all  maohint^ry  or  plant  used  in  the 
process  of  loading  or  miloadiag  or  coaling  any  ship  in 
any  d  jck,  harbour,  or  C4nal,"  cannot  be  described  as 
a  *'  modification  "  of  t^e  repealed  section  23  of  the 
Factory  and  Workshop  Act,  1895,  then  it  is  conceded 
that  the  effect  of  section  38  of  the  I  .terpretation  Aot, 
1889,  is  to  incorporate  tbe  provision  so  modified  into 
the  dcfinirion  of  '*  factory  "  in  peotion  7,  sub-seotion 
2,  of  the  Workmen's  Gompensation  Act,  1897.    That 
reduces  the  qaestion  to  this :  Is  the  introduction  of 
the  words  ' '  harbour,  &o. "  into  section  104  of  the  Act  of 
1901  such  a  radical  alteration  and  extension  of  the 
former  section   as   not   to  oome  within   the  word 
« modification "  in  section  38  of  the  Interpretation 
Act,   1889.      I  do  not  think  that  it  is.      It  is  a 
modificati(n    by   the   addition    of    certain    words. 
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The  ship  here  was  beiDg  unloaded  in  the  river,  and 
not  in  a  dock,  and  thereu>re  it  seems  that  before  the 
Faotozy  and  Workshop  Aot,  1901,  the  employment  of 
the  applicant  while  imloading  the  ship  in  the  river, 
would  not  have  come  within  the  Workmen's  Com- 
pensation Act,  1897.  But  the  modification  above- 
mentioned  was  introduced  into  section  104  of  the 
Factory  and  Workshop  Act,  1901,  and,  having  regard 
to  the  terms  of  that  modification,  I  can  have  no  doubt 
that  the  object  of  its  introduction  was  to  amend  the 
Workmen's  Compensation  Act,  1897.  The  Legis- 
lature must  be  taken  to  have  been  fully  aware  of  the 
provisions  of  the  Workmen's  Compensation  Act, 
1897,  and  of  the  decisions  thereon,  and  in  making 
this  alteration  in  the  Factory  Act  they  must  have 
intended  to  alter  the  Workmen's  Compensation  Act. 
I  have  no  doubt  that  the  alteration  was  introduced  in 
view  of  the  difficulties  which  had  been  discovered  in 
the  former  legislation,  and  that  the  alteration  was 
introduced  with  full  knowledge  of  section  38,  sub- 
section 1.  of  the  Interpretation  Act,  1889,  which 
enabled  the  Legiilatiire  in  this  way  to  modify  the 
Workmen's  Compensation  Act,  1897,  though  the 
Factory  Acts  to  which  express  reference  was  made  in 
the  Act  of  1897  were  repealed.  I  can  see  no  reason 
for  limiting  the  word  "modification"  in  the  Act  of 
1889  to  a  narrowing  of  the  repealed  Act  and  for  not 
applying  it  to  an  extension  of  the  Act.  The  appeal 
therefore  fails. 

Stibunq,  L.J.— I  am  of  the  same  opinion.  It  is 
admitted  that  the  machinery  used  in  unloading  this 
ship  is  not  such  machinery  as  is  specified  in  section  23 
of  the  Factory  and  Workshop  Act,  1895,  and  would 
not  therefore  have  come  within  the  definition  of 
<*  factory "  in  section  7,  sub-section  2,  of  the  Work- 
men's Compensation  Act,  1897.  But  section  23  of 
the  Act  of  1895  has  been  repealed,  and  in  lieu  thereof 
a  similar  section  has  been  re-enacted  in  the  Factory 
and  Workshop  Act,  1901 — section  104,  which  brings 
within  the  definition  of  «  factory  "  all  machinery  or 
plant  used  in  the  process  of  loading  or  uDloading  or 
ooalin^  any  ship  in  any  dock,  harbour,  or  canal.  It 
is  admitted  that  the  machinery  in  the  present  cas  ^ 
falls  within  the  class  of  maohineiy  referred  to  in 
that  section.  What  is  the  effect  of  that  P  By  section 
38,  sub-section  1,  of  the  Interpretation  Act,  1889, 
where  any  Act  passed  after  the  commencement  of  that 
Act  repew  and  re-enacts,  with  or  without  modifica- 
tion, any  provisions  of  a  former  Act,  references  in  any 
otiier  Act  to  the  provisions  so  repealed  shall,  uqIcbs 
the  contrary  intention  appears,  be  construed  as 
references  to  the  provisions  so  re-enacted.  We  have 
in  the  Workmen's  Compensation  Act,  1897.  a 
reference  to  the  provisions  of  the  Act  of  1895.  That 
reference  is  to  be  construed  as  a  reference  to  the 
provisions  re-enacted,  whether  with  or  without  modifi- 
cation. It  is  not  suggested  that  any  contrary  inten- 
tion appears.  The  re-enacted  provisions  need  not  ba 
identical  with  the  repealed  provisions.  The  sole 
question  is  whether,  when  the  modification  takes  the 
form  of  extending  and  not  narrowing  the  limits  of 
the  Act,  it  is  a  **  modification"  within  the  meaning 
of  section  38,  sub-section  1,  of  the  Interpretation  Act, 
1889.  I  can  see  no  reason  for  holding  otiier«vise.  It 
seems  to  me  that  section  104  of  the  Act  of  1901  is  a 
re-enactment  with  a  modification  of  section  23  of  the 
Factory  Act,  1895,  within  the  meaning  of  section  38, 
sub-section  1,  of  the  Act  of  1889. 

Mathew,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  applicant,  H.  Clifford  Turner  dt 
Co. 
__  Solicitor  for  the  employers,  WilUam  Batham, 


From  K.  B.  Div.        *       \ 
(Yaughan  Williami,  Stirling,  and  >  Feb.  13. 

Mathew,  LJJ.)  I 

SOOBLB  AND    OTHEES  V.   SeCRETABY    OF    StATE    FOE 

India  in  Council,  (a.) 

Inland  revenue — Income  tax — Annuity — PurcJiase  of 
railway  company — Payment  hy  annual  instalmenU — 
Annual  sums  consisting  partly  of  capital  and  partly  of 
interest— Income  Tax  Acts,  1842  (5  &  6  Vict,  c.  35), 
s.  102,  and  1853  (16  tfe  17  Vict.  c.  34),  s.  2,  Schedules 
C  and  D. 

The  purchase^money  for  a  railway  was  paid  off  hy 
what  was  called  an  annuity  for  a  term  of  years,  each 
instalment  of  the  annuity  being  in  part  a  payment  on 
account  of  the  capital  sum  due  and  the  balance  in 
respect  of  interest  on  the  principal  money  unpaid. 

Held,  that  income  tax  was  only  payable  upon  that  part 
of  the  instalments  which  represented  interest. 

Decision  of  PhUlimore,  J.,  [1902]  2  K.  B.  413), 
reversed, 

Foley  v.  Fletcher,  7  W.  R,  141.  H,  <fc  .V.  769.28  L  J. 
Ex,  100,  considered  and  approved* 

Appeal  by  the  plaintiffs  against  a  deoiuon  of 
Phillimore,  J.,  in  favour  of  the  Crown  on  a  case  stated. 

The  case  sdt  out  the  following  facts  : 

The  plaintiffs  were  the  annuity  trustees  under  the 
Great  Indiui  Peninsula  Railway  Purchase  Act,  1900 
(63  &  64  Vict.  c.  cxxxvlii.),  and  they  sought  to  recover 
from  the  defendant  two  sums  of  £8,122  10 j.  8d.  and 
£9,611  6s.  6d.  respectively,  which  had  been  deducted 
by  the  defendants,  as  income  tax  payable  by  the 
plaintiffs  in  respect  of  two  sums  which  the  plaintiffs 
alle/i^ed  were  instalments  of  the  purchase  price  of  the 
Gredit  Indian  Peninsula  Railway,  and  as  sach  were 
not  chargeable  with  income  tax. 

The  East  India  Co.  on  the  17th  of  August,  1819, 
entered  into  a  contract  with  the  railway  company 
whereby  they  acquired  the  option  of  puruhastog  the 
undertaking  of  the  company  without  being  compelled 
to  pay  the  purchase  price  down  in  one  capita)  sum, 
by  means  of  annuities  to  be  reckoned  from  the  time 
when  the  gross  amount  would  be  payable. 

By  the  Government  of  India  Acl:  (21  &  22  Vict.  c. 
106)  the  territories  of  the  East  India  Co.  were  vested 
in  the  Crown,  and  the  Secretary  of  State  exercised  the 
powers  that  were  formerly  exercised  by  the  company 
or  board  of  control. 

Iq  August,  1899,  the  Sacretary  of  State,  acting  in 
pursuance  of  the  provisions  of  the  contract  of  the  17th 
of  August,  1849,  gave  notice  of  his  intention  to 
purchase  the  railway  and  works  at  a  price  of 
£34,859,217,  and  further  gave  notice  to  pay  by  way 
of  annuities  instead  of  the  gross  sam,  The  rate  of 
interest  was  fixed  at  £2  17^.  per  cent.,  payable  half- 
yearly. 

By  section  12  of  the  Great  Indian  Annuities 
Railway  Act,  1900,  these  annuities  were  payable  to 
the  plaintiffis,  and  they  as  the  annuity  trustees  divided 
the  holders  of  the  annuities  into  two  classes.  Class 
A  were  those  annuitants  who  had  elected  to  receive 
their  annuities  in  full ;  class  B  those  who  had  elected 
to  have  their  annuities  paid  with  a  sum  deducted  for 
a  siokicg  fund,  which  at  the  end  of  forty-eight  years 
would  amount  to  the  principal  sum. 

On  the  1st  of  January,  1901,  a  payment  of  £634,254 
became  due  to  the  annuity  trustees  in  respect  of  the 
annuity.  Part  of  that  sum — viz.,  £162,450,  was  in 
fact  a  payment  on  account  and  as  part  of  the  capital 
sum  of  £34,859,217,  the  ascertained  amount  of  the 
full  purchase-money,  and  the  residue  thereof  was  a 

(a.)  Reported  by  Ebskine  Reid,  Esq.,  Barrister- 
at-Law» 
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payment  in  respect  of  interest  on  tbat  capital  sum  for 
the  six  montns  immediately  precediDg;  and  the 
snbseqaent  snms  paid  in  respect  of  the  annuity 
were  composed  partly  of  capital  and  the  balance  of 
interest  on  the  amount  of  the  purchase-money  for 
the  time  being  remaining  unpaid. 

The  Secretary  of  State  for  India  deducted  income- 
tax  on  the  whole  sum  of  £634,254. 

Tae  income  tax  on  £162,450,  which  represented  a 
payment  of  capital,  amounted  to  £8,122. 

Oa  the  lat  of  July,  1901,  the  next  payment  became 
due,  and  the  Secretary  of  Srate  for  India  again  deducted 
income  tax  upon  the  whole  amount. 

The  income  tax  on  so  much  of  the  amount  as 
represented  capital  was  £9,611. 

The  plaintiffs  claimed  the  two  sums  of  £8,122  and 
£9,611,  and  a  declaration  that  the  Secretary  of  State 
was  not  entitled  to  make  any  deduction  from  future 
half-yearly  payments  in  respect  of  such  part  of  sach 
paymenta  as  were  payment  on  account  of  and  as  part 
oi  the  ca.pital  sum  of  £34,859,217. 

Phillixnore,  J.,  held  that  income  tax  was  payable 
upon  the  whole  amount  of  each  half-yearly  payment 
and  not  merely  upon  so  much  of  it  as  represented 
interest.  He  accordingly  gave  judgment  for  the 
defendant. 

The  plaintiffs  appealed. 

CrippSt  K,C,,  Danckwerts,  K,C*,  and  T.  T,  Paine, 
for  the  plaintiffs. 

Sir  R,  B.  Finlay,  A.G.,  and  S,  A,  T.  Rowlatt,  for 
the  dt-fendant. 

VAXJonAN  Williams,  L.J.— In  our  judgment  this 
appeal  ought  to  succeed.  I  assent  to  a  great  deal 
that  the  Attorney-General  has  said  about  annuities, 
but  it  seemed  to  me  that  the  outcome  of  his  argu- 
ment left  him  in  this  position:  He  could  not  say 
tbat  eyery  annual  sum  which  was  payable  under 
a  contract  was  necessarily  an  annuity  within  the 
income  tax  Acts.  This  had  really  to  be  adoiitted, 
in  any  case  where  it  appeared  upon  the  face  of  the 
contract  that  there  was  a  debt  existing  independently 
of  the  contract  which  gaye  rise  to  the  annual  payment 
— if  the  annuity  or  annual  payment  was  on  the  face  of 
the  contract  of  such  a  nature  that  you  could  say,  on 
reading  the  contract,  <*  This  is  not  a  contract  for  the 
purchase  of  an  annuity,  it  is  a  contract  under  which 
a  debt  is  made  payable  by  instalments" — ^that  the 
income  tax  would  not  apply  in  such  a  case  to  the 
whole  sum  payable  by  such  annual  instalments.  It  is 
not  denied  but  that  the  income  tax  Acts  would  apply 
and  income  tax  be  payable  in  respect  of  so  much  of 
the  annual  payment  as  was  not  a  repayment  of  an 
instalment  of  the  antecedent  debt.  It  was  not  denied, 
and  is  not  denied  in  the  present  case,  that  income  tax 
is  payable  upon  so  much  of  this  annual  sum,  the 
annual  instalment  of  purchase-money  payable  by  the 
Indian  Goyemment,  as  consists  of  iaterest.  The 
whole  question  in  this  case  is :  Is  income  tax  payable 
upon  that  partion  of  the  annual  payment  which  you 
can  discoyer  from  the  yery  terms  of  the  contract  is  a 
mere  payment  of  an  instalment  necessary  to  complete 
the  payment  of  an  existing  debt  ?  In  my  judgment 
no  income  tax  is  payable  in  such  a  case. 

Now  when  I  come  to  look  at  the  clauses  in  this 
contract— clauses  22,  23,  and  26~-it  seems  to  me 
perfectly  obvious  that  there  haying  oome  into  exist- 
ence a  debt  payable  by  the  Indian  Goyemment  for 
the  purchase  of  this  railway,  the  Indian  Goyemment 
having  the  option,  if  they  chose,  to  pay  off  this 
debt  by  annual  payments — annual  instalments — 
instead  of  paying  down  the  gross  sum,  tiie  Lidian 
Government  elected  so  to  do;  and  that  tiiis  annual 
payment  (called  in  this  oontraot  an  annuity)  is  really 
merely  the  payment  of  the  purchaie-money  of  Uie 


railway  by  annual  instalments  pins  interest.  In  my 
opinion  there  it  no  tax  payable  in  respect  of  this 
annual  payment  in  so  far  as  it  is  an  instalment  of  a 
repayment  of  the  principal  of  a  present  debt.  I 
think  under  those  circumstances  the  judgment  of 
Phillimore,  J.,  was  wrong  and  that  he  ought  to  have 
given  judgment  in  favour  of  Sir  Andrew  Scoble  and 
the  other  persons. 

Stirling,  L.J. — I  am  of  the  same  opinion.  The 
East  India  Co.  gave  notice  to  exercise  the  option  of 
paying  an  annuity.  The  sum  which  was  left  to  be 
paid  was  large,  amounting  to  over  £34,000,000,  and 
obviously  it  was  a  very  great  advantage  to  a  govern- 
ment, which  does  not  generally  possess  capital  but  exists 
by  income  alone,  to  have  the  payment  of  that  sumpio^ 
vided  for  by  moderate  annual  payments  of  capital 
and  of  income,  and  accordingly  that  course  has  been 
adopted.  The  question  which  we  have  got  to  decide 
is  whether  in  these  circumstances  the  income  tax  is 
payable  on  the  full  amount  of  each  instalment  or  only 
upon  so  much  of  it  as  represents  income.  Now  the 
case  of  Foley  v.  Fletcher,  7  W.  E.  141.  3  H.  & 
N.  769,  has  been  much  referred  to,  and  is  relied  on  on 
both  sides.  It  seems  to  me  that  the  principle  that  is 
laid  down  in  that  case  witii  reference  to  the 
construction  of  the  woid  "  annuity "  has  never 
been  departed  from.  I  think  all  the  learned  judges 
who  gave  judgment  in  that  case  say  the  same  thing. 
For  instance.  Pollock,  C.B.,  says  this,  "  If  we  were 
at  liberty  to  speculate  on  the  matter  and  oould  come 
to  the  conclusion  that  a  part  of  the  annual  payments 
is  the  price  of  the  convenience  of  getting  the  payment 
postponed  we  could  not  say  that  the  payn^ents  are  with* 
m  the  Act  because  part  of  them  consists  of  proflts. 
These  instalments  are  payments  of  money  due  as 
capital.  The  Act  has  made  no  provision  for  such 
case.  It  professes  to  charge  profits  only,  and  we 
cannot  sav  that  capital  is  liable  to  the  income  tax 
because  found  in  con^any  with  profits."  And 
Bramwell,  B.,  says:  "By  an  Act  for  granting  to 
her  Majesty  duties  on  profits  arising  from  property, 
professions,  trade  and  offices  it  cannot  be  taken 
that  the  Legislature  meant  to  impose  a  duty  on  that 
which  is  not  profit  derived  from  property,  but  the 
price  of  it."  And  similar  observations  are  made 
by  Watson  and  Channell,  BB.  True  it  is  that 
there  are  found  observations  in  the  judgments  which 
seem  to  point  in  an  opposite  direction ;  for  example, 
that  which  has  been  most  relied  on  is  what  is  said  by 
the  Lord  Chief  Baron  in  the  close  of  iiis  judgment: 
"  If  the  plaintiff  had  sold  the  estate  for  an  annuity, 
so  calling  it,  the  annuity  would  have  been  liable  to 
income  tax.  But  she  sold  it  for  a  sum  which  is 
payable  by  instalments,  which  is  therefore  not  charffe-* 
able."  Now  as  to  that  portion  of  the  judgment,  it  has 
not  bsen  followed.  We  have  express  authority  in  the 
case  of  The  Nizam^s  Ouaranteed  State  Bailway  Co,  v» 
WyaU,  24  Q.  B.  D.  548,  38  W.  B.  Dig.  88,  of  the 
Diyisional  Court,  for  saying  that  the  mere  fact  that 
a  sum  is  designated  as  an  annuity  is  not  condnsive, 
but  that  the  real  nature  of  the  transaction  must  be 
looked  at  Now  if  we  look  at  the  real  nature  of 
the  transaction  here,  the  so-called  annuities  are  merely 
annual  payments  of  equal  amount,  being  instalments 
of  a  debt,  and  are  made  up  pardy  of  principal,  partly 
of  interest  calculated  at  a  particular  rate.  On  the 
face  of  the  contract,  therefore,  it  appears  that  each 
annual  instalment  contains  principal  money  and  a 

Eortion  of  interest  which  can  be  readily  ascertained 
y  a  competent  actuary.    Therefore  in  that  state  of 
things  we  are  right  in  following  the  principle  which 
I  take  to  be  laid  down  in  FoUif  v.  Fletcher,  that  the 
word  *'  annuity  "  under  those  circumstances  is  not  to 
^  be  read  in  such  a  way  as  to  make  capital  taxable. 


&8ii 


THE  WEEKLY  REPORTER. 


[My  11. 1908.] 


VoL  LL 


High  Goubt. 


Aitobnby-Gbnbbal  v.  Tbtjstsss  of  thb  British  Musbum. 


High  Coust. 


Now  the  difficulty  whioh  I  certainly  felt  in  the 
present  case  arises  from  this:  that  it  is  said  (and 
forcibly  said)  by  the  Attorney- Gtoeral  that  that 
being  so,  then  in  the  case  of  eyery  terminable 
annDity  which  has  been  purchased  for  value,  the 
eame  thing  occurs,  and  you  ought,  if  you  logically 
follow  out  the  principle,  to  say  that  each  annual 
payment  of  that  annuity  ought  to  be  rplit  up 
between  capital  and  intf-rest  and  only  the 
portion  which  represents  interest  ought  to  be 
taxed.  I  fed  the  full  force  of  that  remark,  bat  it 
seems  to  me  that  the  cases  are  not  the  s«ime.  Th-ire 
are  cases  of  purchase  of  aunuities  where  iuyestmeut 
has  been  made  in  the  form  of  property,  and  the 
Legislature  in  so  miny  words  has  said  that  that  is 
to  be  taxed,  and  it  is  recognized  in  this  very  case 
throughout  that  an  annuity  of  that  kind  is  taxable. 
And  I  ia  no  way  depart  from  that.  The  caae  to 
which  I  have  referred  seems  to  me  to  show  that  is  a 
di£Eerent  matter  where  it  appears  on  the  face  of  the 
transaction  that  the  so-called  aaouity  U  not  a  thing 
of  that  kind,  but  simply  represents  instalments  of  au 
existing  debt.  It  matters  not  whether  the  debt  be 
one  which  is  a  purchase  arisiog  from  a  sale,  or  whether 
it  be  the  case  of  a  r«'paymeDt  of  a  loan,  in  which  latter 
case  it  is  admitted  by  the  Attorney-  General  that  it 
is  not  the  practice  to  tax  an>  thing  except  so  much  of 
the  anuual  instalments  as  represent  interest. 

For  these  reasons  I  am  unable  to  agree  with 
Phillimore,  J.,  and  I  think  the  appeiJ  ought  to  be 
alJoweid. 

"Mathjew,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  instalmcDts  stipulated  for  under 
this  contract  are  not  payments  of  an  annuity  within 
the  meaning  of  the  Act  of  Parliament  "  Ajmuity  " 
in  the  ordSiary  sense  of  the  expression  means  the 
purchase  of  an  income.  It  generally  involves  the 
conversion  of  capital  into  income,  and  reasonably 
enough,  where  tne  buyer  places  himself  in  that 
position,  the  Act  of  Parliament  taxes  him.  He  is  taken 
at  his  word.  He  has  got  an  income  secured  in  the  way 
I  have  mentioned.  Now,  has  such  a  case  any  analogy 
whatever  to  the  present?  It  appears  to  me  none. 
Here  was  a  sum  of  money,  a  lump  sum,  stipulated  for 
in  tbe  first  instance,  which  was  to  represent  the 
capital  outlay.  If  that  money  had  been  baaded  over 
to  those  who  were  entitled  to  it,  it  might  have  been 
invested,  ought  to  have  been  invested,  and  probably 
would  have  been  invested,  and  if  invested  the  income 
would  be  taxable  and  not  the  principal  sum.  Now 
that  sum  representing  the  capitol  outlay  is,  by  the 
terms  of  the  contract,  a  sum  that  may  be  paid  off  by 
what  is  called  (unfortunately)  in  tiie  contract  an 
annuity.  It  really  means  by  annual  instalments. 
Was  it  intended  that  imdcr  the  contract  those  to  whom 
the  money  was  to  be  payable  were  to  be  in  a  worse 
position  and  to  get  less  than  if  the  other  alternative 
were  adopted  by  the  Government  P  I  cannot  think 
there  was  any  such  intention.  The  option  to  pay  in 
that  way  was  one  that  was  exercised  independently  of 
any  consent  of  those  to  whom  the  money  was  payable. 
I  tiiink  it  was  intended  from  the  way  that  the  sums 
were  arrived  at  under  the  contract,  whether  they 
wf're  paid  by  annual  instalments  or  by  a  lump  sum, 
that  those  who  were  entitled  to  it  should  not  pay 
income  tax.  I  quite  agree  that  the  cave  of  Foley  v. 
Fleteher,  so  far  as  it  has  not  been  enoroached  upon  and 
impaired  by  the  subsequent  decision  to  which  our 
attention  has  been  called,  is  an  ample  authority  for 
what  I  cannot  help  feeling  is  the  perfectiy  reasonable 
oondnsion  to  which  we  are  invited  to  come  in  this 
case.    I  agree  the  appeal  must  be  allowed. 

Solicitors,  White,  Borrett,  db  Go. ;  Solicitor  of  Inland 
Revenue. 
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Attoritey-Genebal  v.  Trustees  of  the  B&itibh 

MUSETJM.  (a.) 

Treaeure'trcyoe — Crown —  Prerogative —  Oharter —  Fran' 
cAise. 

In  1896,  in  the  course  of  ploughing  a  field  near  the 
shore  of  Lough  Foyle,  certain  gold  articlee,  all  lying 
together  in  a  apace  of  about  nine  inches,  were  discovered 
at  a  depth  of  about  eighteen  inches  beneath  the  surface  of 
the  field.  The  articles,  which  were  probably  made 
between  A.D.  200  and  A.D.  400,  were  of  considerable 
value  and  of  a  miscellaneous  description,  including  a 
model  of  a  ioat  and  a  hollow  collar,  inside  of  which  were 
concealed  several  plaited  chains.  The  articles  were  pur- 
chased privately  by  the  Trustees  of  the  British  Museum. 

On  a  claim  by  the  Crown  for  delivery  up  of  the  articles 
as  being  treasure- trove. 

Held,  (1)  that  the  trv^  inference  to  be  drawn  from  the 
above  circumstances  was  that  the  artidea  tvere  originally 
intentionally  concealed  for  the  purpose  of  security,  and, 
therefore,  were,  priaaH  facie,  treasure-trove  ;  (2)  that  the 
onus  lay  upon  the  defendants  to  adduce  satisfactory 
evidence  to  displace  this  primli  facie  inference,  and  that 
the  defendants  had  failed  to  do  so. 

Held,  further,  that  a  grant  by  charter  from  the  Crown 
of  lands  together  with  all  '*  franchises'*  did  not  by  the 
word  '*  franchises  "  pass  the  right  to  trectsure-trove. 

This  wai  an  information  by  the  Attorney-General 
against  the  trustees  of  the  British  Museum,  to 
establish  tbe  title  of  tiie  Crown  to  certain  gold  articles 
as  treasure-trove. 

The  articles  were  found  in  1896,  in  the  course  of 
ploughing  a  field  belonging  to  a  Mr.  Gibson  near 
Limavady,  on  the  shores  of  Lough  Foyle. 

The  articles  lay  altogether  in  a  space  of  about  nine 
inches  at  a  d<>pth  of  about  eighteen  inches  from  the 
surface  of  the  field.  They  were  of  considerable  value, 
and  of  a  miscellaneous  description,  including  the 
model  of  a  curragh,  and  a  hollow  collar,  inside  which 
were  placed  Eeveral  plaited  chain  necklaces.  The 
articles  were  sold  by  Mr.  Gibson  to  a  jeweller,  and 
purchased  from  him  by  Mr.  Robert  Day,  who  sold 
them  by  private  treaty  to  the  British  Museum  for 
£600. 

The  land  where  the  articles  were  discovered  was 
included  in  a  charter  of  1662,  whereby  the  Crown 
granted  certain  lauds  to  the  Irish  Society,  together 
With  various  rights,  including  ''  franchises." 

Sir  R,  Finlay,  A,G,  Sir  E.  Carson,  8.G.,  Sutton, 
and  B.  J,  Parker,  appeared  for  the  Crown,— The  fact 
that  all  the  articles  were  found  close  together  ia  a 
narrow  space  primd  facie  shows  that  they  had  been 
placed  there  for  concealment;  they  therefore  come 
W'ithin  the  definition  of  treasure- trove  (3  Coke*s  Inst., 
132).  Tbe  onus  lies  on  the  defendants  to  displace 
that  primd  facie  inference.  The  terms  of  the  chuters 
granted  by  the  Crown  to  the  Iiish  Society  were  not 
siich  that  the  right  to  treasure- trove  thereby  passed 
to  the  grantes.  The  right  to  treasure-trove  is  a 
prerogative  of  the  Crown,  and  can  only  pass  by  words 
of  express  grant. 

They  referred  to  Chitty  on  Prerogative  of  the 
Crown,  391,  392;  Plowden.  243,  336;  Bann  Fishery 
case,  Davys'  Iri«h  Reports,  149,  166  ;  Comyn's  Digest, 
vol.    7,    Prerogative,    74 ;     The    Abbot    of    Strata 

(a. )  Keported  by  Pattl  STRiOKLAin),  Esq. ,  Barrister-  . 
at-Law. 
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Marcdla's  cote,  9  C  >ke  24a  at  256;  Duke  of  Northumber- 
land V.  Houghton,  18  W.  B.  495,  L.  B.  5  Ex.  127. 

Warminffton,  K.C,  Haldane,  K.C,  and  E»  Beaumont, 
for^  the  trustees  of  the  British  Muaenm.  —  These 
artides  are  not  treasure-^  rove.  There  is  evidence  to 
show  that  they  were  a  votive  o£Pering  to  some  Irish 
sea  god.  The  locus  in  quo  is  what  is  known  to 
geologists  as  "  raised  beach,"  and  in  ancient  times 
was  covered  by  the  sea.  Stephen's  Ccmmentaries,  3rd 
ed.,  voL  2.  Book  lY.,  Part  I.,  p.  530,  states  the 
meaniog  of  trcisure- trove.  Again;  the  grant  by 
charters  from  the  Grown  to  the  Irish  Society  was 
intended  to  pass  treasure-trove.  The  grant  comprised 
the  lands  in  which  these  articles  were  found,  and  the 
terms  of  the  grant  included  all  "franchises."  The 
British  Museum  have  acquired  by  assignment  what- 
ever rights  the  Irish  Society  or  their  mesne  assignees 
were  entitled  to,  so  far  as  theie  articles  are  con- 
cerned. 

They  referred  to  Dyke  v.  WaJford,  5,  Moo.  P.  C. 
434  ;  Attorney- OenfTcd  of  Ontario  v.  Mercer,  8  App. 
Gas.  767,  32  W.  B.  Dig.  33;  Attorney-General  v. 
Moore,  41  W.  B.  294,  [1893]  1  Gb.  676;  Cruise's  Dig. 
III.,  244. 

The  lature  of  the  evidence  adduced  at  the 
hearing  of  the  case  on  behalf  of  the  defendants  is 
summarized  in  the  judgmett. 

Ctir.  adv,  vult. 

June  20. — Fabwbtx,  J.,  in  giving  judgment,  said : 
In  the  year  1896  two  ploughmen  were  driving  a 
furrow  in  a  field  near  Lough  Foyle,  the  leader  with  a 
6in.  plough,  the  second,  JNichol,  following  down  the 
same  furrow  with  a  14in.  American  plough.  NichoFs 
plough  struck  something  hard  at  the  bottom  of  the 
furrow,  and  he  stopped  and  went  back  and  found 
certain  gold  artides  all  lying  togethfr  in  a  space 
about  9in.  square.  The  articles  found  consisted  of 
the  following:  (1)  A  hollow  collar  with  repouss^ 
ornaments;  (2)  a  model  boat  with  thwarts,  and  a 
number  of  oars,  spars,  fto. ;  (3)  a  bowl  with  four 
small  rings  at  the  edges;  (4)  a  solid  gold 
torque;  (5)  one  half  of  a  similar  torque;  (6) 
a  necklace  consisting  of  three  plaited  chains  witd 
fastening;  (7)  a  single  chaio.  The  two  last  were 
found  inside  the  hollow  collar.  The  oars  were  much 
bent,  and  were  inside  the  bowl,  which  was  flattened. 
The  boat  was  crumpled  up.  Nichol  took  the  articles 
to  his  mastt^r,  and  th^  were  sent  to  the  factory  of 
Messrs.  Johuspn  in  Grafton-street,  Dublin,  who 
restort'd  them  to  the  shape  in  which  they  have  been 
sho  wn  to  the  court.  They  are  articles  of  great  interest 
and  beauty,  of  Geltic  origin.  The  dates  suggested 
for  their  manufacture  range  from  300  b  o.  to  600  or 
700  A.D.  I  think  tbat  they  may  fairly  be  attributed 
to  the  second  or  third  century  after  Ghrist.  Ulti- 
mately they  were  purchased  by  the  trustees  of  the 
British  Museum,  and  they  are  now  claimed  by  the 
Grown  as  treasure-trove. 

The  trustees  set  up  two  defences— first,  they  deny 
that  the  articles  are  treasure-trove ;  and,  secondly,  if 
they  are,  they  allege  that  by  a  charter  of  Gharles  li- 
the right  to  treasure- trove  is  vested,  not  in  the  Grown 
or  tbeoiselves,  but  in  the  Irish  Society.  Several 
defiuitions  of  treasure-trove  have  been  cited  to  me,  not 
substantially  differing  one  from  another.  I  will 
take  that  cited  in  Gbitty  on  Prerogative,  p.  152: 
''Tieasnre- trove  is  where  any  gold  or  silver  in  coin, 
plate,  or  bullion,  is  found  concealed  in  a  house,  or  in  the 
earth,  or  other  private  place,  the  owner  thereof  being 
unknown,  in  which  case  the  treasure  belongs  to  the 
long  or  his  grantee,  having  the  franchise  of  treasure- 
trove  ;  but  if  he  that  laid  it  be  known  or  af  terwards 
discovered,  the  owner  and  not  the  king  is  entitled  to 


it ;  this  prerogative  right  only  applying  in  the  absence 
of  an  owner  to  claim  the  property.  If  the  owner, 
instead  of  hiding  the  treasure,  casually  lost  it  or  pur- 
posely parted  with  it,  in  such  a  manner  that  it  is 
evident  he  intended  to  abandon  the  property  altogether 
and  did  not  propose  to  resume  it  on  another  occasion, 
as  if  he  threw  it  on  the  ground  or  other  public  place 
or  in  the  sea,  the  first  finder  is  entitled  to  the  property, 
as  against  every  one  but  the  owner,  and  the  king's 
prerogative  does  not  in  this  respect  obtain.  So  that  it 
IS  the  hiding,  and  not  the  abandonment,  of  the 
property  that  entitles  the  kirg  to  it."  It  is  dear 
ftom  the  very  terms  of  the  definition  that  no  direct 
evidence  can  be  given  of  the  intention  to  bide,  or  the 
intention  to  abandon,  by  a  person  who  is  ex  hypotheai 
unknown.  The  direct  evidence  must  necessarily  be 
confined  to  the  discovery  of  articles  in  fact  concealed, 
and  the  court  must  presume  the  intention  to  hide  or 
to  abandon  from  the  relevant  surroundiog  circum- 
stances, and  the  motives  that  usually  influence  persons 
acting  under  such  circumstances,  according  to  the 
ordinary  dictates  of  human  nature. 

In  the  present  case  the  articles  were  obviously  of 
considerable  value,  but  of  a  miscellaneous  nature, 
such  as  might  well  represent  the  store  of  a  native 
chief  or  t£e  spoils  gathered  in  the  raid  of  some 
Norse  pirate.  The  articles  were  all  put  dose 
together,  the  chains  being  actually  concealed  within 
the  hollow  of  the  collar  in  the  mode  which  a  person 
hiding  them  for  safety,  with  a  view  of  returning 
to  reclaim  them,  would  be  likdy  to  adopt.  Their 
value  renders  it  improbable  that  they  would  be 
abandoned  except  under  stress  of  imminent  danger, 
and  the  care  wiui  which  the  chains  were  put  inside 
the  collar  and  all  the  artides  were  collected  together 
point  to  the  absence  of  any  such  imminent  danger  as 
would  neoessitate  abandonment.  The  inference, 
therefore,  is  tbat  they  were  intentionally  concealed 
for  the  purpose  of  security.  There  is  no  evidence  at 
all  as  to  the  date  of  concealment,  but  the  state  of 
Ulster  from  the  beginning  of  its  history  down  to 
oomparativdy  modem  times  has  been  such  as  to 
render  it  highly  probable  that  treasure  would  have 
been  oonceakd  on  many  occasions,  and  in  this  very 
district  there  is  record  of  a  great  invasion  of  Norsemen, 
who  overran  the  land  comprising  this  spot  about  the 
year  850  A.D.  The  inference,  therefore,  appears 
irresistible  that  this  was  vetue  d^posUio,  unless  the 
defendants  can  displace  it.  Mr.  Warmiogton  argued 
that  it  would  be  enough  for  him  to  show  any  other 
plausible  theory.  I  do  not  agree  with  him.  The 
Grown  must  first  prove  a  prim^  facie  case,  but  when 
the  Grown  has  dbne  so,  the  defendants  can  only 
defeat  that  title  by  produdog  a  better  title.  But, 
in  my  opinion,  the  defendants*  theory  is  not  even 
plausible.  I  desire  to  speak  with  aU  respect  of 
the  genilemen  who  have  been  called  as  witnesses 
for  the  defence,  but  I  must  express  my  opinion 
that  the  court  has  been  occupied  for  a  consid«-r- 
able  time  in  Ustening  to  fandful  suggestions  more 
suited  to  the  poem  of  a  Geltic  bard  than  the 
prose  of  an  Eoglish  law  reporter.  The  defendants* 
suggestion  is  that  the  artiJes  were  thrown  into  the 
sea,  which,  they  suggest,  then  covered  the  spot  in 
question,  as  a  votive  offering  by  some  Irish  sea  king 
or  chief  to  some  Irish  sea  god  at  some  period  between 
300  B.O.  and  700  ad.  ;  and  for  this  purpose  they  ask 
the  court  to  infer  the  existence  of  the  sea  on  the  spot 
in  question,  the  existence  of  an  Irish  sea  god,  the 
existence  of  a  custom  to  make  votive  offerings  in 
Irdand — during  the  period  suggested,  and  theexistenca 
of  kings  or  chiefs  who  would  be  likely  to  make  such 
votive  offerings.  The  whole  of  their  evidence  on  these 
points  (if  I  may  so  describe  it)  is  of  the  vaguest 
description. 
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I  find  as  follows :  (1)  There  is  no  evidence  to  show 
that  the  sea  ever  flowed  over  the  spot  in  question 
within  any  period  during  which  the  articles  could 
have  been  in  existenGe ;  it  is  not  disputed  that  the 
raised  beach  on  which  the  spot  is  situate  is  of  later 
origin  by  upheaval  than  the  surrounding  land,  but 
there  is  nothing  to  show  that  it  was  raised  at  any 
time  since  the  Iron  Age  began ;  and  so  far  as  I  can 
sea,  it  may  have  been  at  any  time  between  2000  or  so 
6  0.  and  some  time  before  the  beginning  of  the 
Christian  Era.  (2)  There  is  nothing  to  show  that 
votive  offerings  of  the  sort  suggested  were  ever  made 
in  Ireland.  There  is  no  such  consensus  of  expert 
opinion  as  would  enable  me  to  find  that  such  offerings 
h«ve  ever  been  made  in  Europe  since  the  Bronze  Age. 
There  is  no  case  known  of  a  votive  offering  anywhere 
of  a  ship  coupled  with  other  miscellaneous  articles, 
and  there  is  no  case  on  record  of  any  votive  offering 
having  ever  been  made  in  Ireland  at  any  -  time. 
(3)  Notwithstanding  the  passage  in  Brash's  work  on 
Ogham  inscriptions  in  Ireland  which  has  been  cited 
to  me,  it  is  by  no  means  certain  that  there  was  any 
Irish  sea  god  at  all.  (4}  Or  that  there  were  any  Irish 
sea  kings  or  chiefs  who  made  offerings  to  a  sea  god, 
if  any  such  god  there  were.  Further,  the  negative 
inferences  against  the  defendants'  theory  are  of  con- 
siderable weight.  Votive  offerings  to  a  pagan  deity 
would  be  offered  in  such  a  way  as  to  make  the  most 
display ;  no  one  seeking  to  propitiate  an  anthropo- 
morpUc  deity,  who  like  Baal  might  be  eogagea  in 
hunting  or  sleeping,  would  be  likely  to  conceal  two  of 
his  gifts  in  the  nollow  of  a  third ;  nor  (as  pointed  out 
by  Mr.  Ooffey  in  his  evidence  on  behalf  of  the  Crown) 
would  the  donor  mutilate  some  only  of  the  olnects  as 
the  defendants  here  allege  to  be  the  case.  Mutila- 
tion would  either  be  essential,  or  an  insult,  and  one 
would  expect,  therefore,  to  find  all  or  none  mutilated. 
Again,  by  virtue  of  what  process  have  all  these  articles 
of  such  different  sizes,  weights,  and  shapes  been  kept 
together  during  all  these  years  under  the  whebning 
tide  P  What  magic  bag  had  the  Irish  sea  king  which 
would'withstand  the  action  of  the  waves  until  the 
ornaments  confided  to  its  care  found  a  sale  resting- 
place  in  the  soil  formed  on  the  surface  of  the  beach 
when  the  sea  receded  ?  It  was  perhaps  natural  that 
the  defendants  should  grasp  at  theories  which,  in 
justice  to  them,  I  may  sav  were  not  invented  for  the 
purpose  of  this  defence ;  but  it  is  really  little  short 
of  extravagant  to  ask  the  court  to  assume  the  existence 
of  a  votive  offering  of  a  sort  hitherto  unlmown 
in  a  land  where  such  offerings  were  hitherto  unknown, 
in  a  sea  not  known  to  have  existed  for  2,000,  and 
possibly  4,000  years,  to  a  sea  god  h^  a  diieftain  both 
equallv  unknown :  and  to  prefer  this  to  the  common- 
place but  natural  inference  that  these- articles  were  a 
hoard  hidden  for  safety  in  a  land  disturbed  by 
frequent  raids,  and  forgotten  by  reason  of  the  death 
or  slavery  of  the  depositor.  It  is  perhaps  hardly 
necessary  to  mention  that  my  observations  as  to 
votive  offerings  are  confined  to  votive  offerings  of  the 
character  suggested  by  the  defendants,  and  have 
n?thing  to  do  with  votive  offerings  in  Christisn 
churches,  or  with  offerings  to  wells  and  fountains,  of 
which  many  instances  are  collected  in  Brand's 
Popular  Antiquities,  vol.  2,  p.  259  and  onwards. 
The  view  that  I  have  expressed  on  the  facts  renders 
it  unnecessary  for  me  to  express  any  opinion  on  the 
Attorney-General's  further  point  tliat  votive  offerings 
may  be  treasurc'trove. 

The  defendants'  next  point  is  this :  They  sav  that 
the  right  to  treasure-trove  was  granted  by  a  charter 
of  Kinff  Charles  II.  to  the  Irish  Society,  and  that  the 
Crown  nas,  therefore,  no  title.  The  first  part  of  this 
defence  depends  on  the  oonstxuction  of  the  charter. 
In  1613  Emg  James  I.  granted  a  charter  to  the  Irish 


Society  for  the  purpose  of  effectuating  the  settlement 
of  IHster.  In  1638  tins  charter  was  cancelled,  and  in 
1662  the  existing  charter  was  granted  for  the  purpose 
of  restoring  all  the  property  and  rights  created  by 
the  charter  of  James  I.  Counsel  agree  that  the  two 
charters  are  practically  identical,  and  it  is  necessary 
to  refer,  therefore,  to  the  later  charter  only.  Tne 
material  puts  of  the  charter,  it  is  sufficient  to  say, 
contain  a  grant  of  lands  and  rights  couched  in  a  multi- 
plicity of  words,  including  waived  chattels,  estrays, 
and  franchises,  but  not  mentioning  treasure-trove  or 
royalties;  the  appointment  of  the  society  as  vice- 
admirals  of  the  coast,  with  all  royalties,  &c.,  to  the 
office  appettaining ;  and  the  grant  of  wreck,  flotsam, 
and  jetsam.  It  is  areued  Siat  treasure-trove  has 
passed  under  the  word  ''franchises"  either  by  the 
general  meaning  of  the  word  or  by  its  meaning 
as  used  in  this  particular  document.  In  my 
opinion  that  contention  fails.  A  franchise  ii 
a  Boyal  privilege  or  branch  of  the  King's  prerogative 
subsisting  in  a  subject  by  a  grant  from  the  King 
(Ghitty  on  Prerogatives,  p.  119).  So  long  as  it  is 
attached  to  the  Crown  it  is  csJled  prerogative,  but 
when  granted  to  a  subject  it  is  called  franchise 
(Chitty  on  Prerogatives,  p.  118).  For  the  present 
purpose  franchises  may  be  divided  into  two  classes— 
those  which  the  King  has  in  his  own  hands  as  parcel 
of  the  flowers  of  his  Crown,  and  thoss  which  have 
no  existence  until  created  by  the  King.  See 
the  case  of  the  Ahbot  of  Strata  Marcella,  9  Coke 
25b:  <*  It  is  to  be  known  that  when  the  King  grants 
any  privileges,  liberties,  or  franchises,  &c.,  which  were 
privileges,  liberties,  or  franchises  in  his  own  hands, 
as  parcel  of  the  flowers  of  his  Crown,  as  bona  et  eakUla 
feloiium,  fugitworum,  utlagatorum,  <i'c.,  bona  et  caUdla 
waviata,  (xtrahur\  deodanda  wreccum  maH9,  (fee, 
within  such  possessions,  there  if  they  come  again  1o 
the  King  they  are  merg«d  in  the  Crown  and  lie  has 
them  again  injure  coronae ;  and  if  the  wreck  or  goods 
waifed,  estrays,  &c.,  were  appendant  before  to 
possessions,  now  the  appendancy  is  extinct  and  the 
Kin^  is  seised  of  then  in  Jure  oronae.  But  when  a 
privilege,  liberty,  franchise,  or  jurisdiction  was  at  the 
beginniog  enacted  and  created  by  the  King  and  was 
not  any  such  flower  before  in  the  garland  of  the 
Crown,  there  by  the  accession  of  them  again  to  the 
Crown  they  are  not  extinct  nor  the  appendanoy  of 
them  severed  from  the  possessions;  as  if  a  fair, 
market,  hundred,  leet,  park,  warren,  et  stmt7ia,  are 
appendants  to  manors,  or  in  gross,  and  afterwards 
they  come  back  to  the  King,  they  remain  as  they 
were  before  in  ease  not  merged  in  the  Crown,  for  t&ey 
were  at  first  created  and  newly  enacted  by  the 
King  and  were  not  in  eue  before,  and  time  and 
usage  has  made  them  appendant"  This  dis- 
tinction is  well  settled  ana  was  recognize  1  in 
the  case  of  The  Duke  of  Northumherland  v.  Houghton. 
Franchises  which  belong  to  the  King  by  right  of 
his  prerogative  cannot  pass  under  tlie  general 
word  '*  franchise "  in  a  grant  from  the  Crown, 
because  they  do  not  exist  as  such ;  until  created  by 
grant  they  are  part  of  the  prerogative.  If  created 
and  resumed  they  merge  in  the  prerogative. 
But  franchises  which  are  no  part  of  the  flowers 
of  the  Crown  have  no  existence  until  the  Crown  ex- 
pressly creates  them,  and  these,  if  resumed,  do  not 
merge^e.^.,  the  right  to  felons'  goods  is  in  the 
Crown,  and  can  be  exercised  simply  by  virtue  of  the 
prerogative;  the  right  to  a  fair  or  market  has  no 
existence  until  the  Crown  has  created  it,  so  that 
although  the  Crown  could  create  a  fair  or  market 
with  tdls  by  charter,  it  could  not  enforce  payment  of 
toUs  as  for  a  fair  or  market  by  virtue  of  the  pre- 
rogative without  first  creating  the  fair  or  market  with 
toils.    It  is  of  course  (dear  that  treasure-trove  belongs 
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to  the  Crown  by  wtue  of  the  prerogative.  Indeed, 
it  18  one  of  the  iostanoeB  given  by  Mr.  ElUs  in  his  arga- 
ment  in  Dyke  v.  Walford,  adopted  by  Lord  Selbome 
and  the  Privy  Council  in  Attorney -General  of  Ontario 
V.  Mercer^  8  App.  Ca».,  at  pp.  778  and  779.  Nor  is 
the  word  ''franchises'*  saperflaoos  in  the  charter  of 
Charles  II.  It  would  refer,  and  may  well  have  been 
intended  to  refer,  to  those. frauchiaes  of  the  second 
class  which  if  created  would  remain  appendant  to 
the  property  in  respect  of  which  they  were  created  or 
in  gross,  as  the  case  may  be.  Farther,  when  the 
Crown  desired  to  grant  any  of  these  flowers  of  the 
Crown  they  were  expressly  mentioned — e,g,,  waived 
chattels  and  outlaws,  and  wreck,  flotsam  and  jetsam. 
The  true  inference  is  that  treasure-trove  would  have 
been  also  specified  if  it  was  intended  to  grant  it.  The 
same  argument  to  some  extent  applies  to  the  word 
"  royalties."  Mr.  Warmington  argued  that  the  word 
"  royalties  "  would  be  sufficient  to  pass  these  flowers 
of  the  Crown  on  the  authority  of  Dyke  v.  Wal/ord 
cited  above.  The  Attorney- General  does  not  admit 
this,  and  I  express  no  opinion  on  the  point ;  but  if  it 
would,  the  fact  that  the  only  royalties  granted  were 
those  that  belong  to  the  office  of  vice-admiral  raises 
a  stroDg  presumption  that  none  other  were  intended 
to  pass.  I  have  arrived  at  the  conclusion  that 
treasure-trove  does  not  pass  by  this  charter  by  apply- 
ing the  ordinary  rules  of  construction  so  far  as  is 
compatible  with  the  subject-matter  of  the  grant ;  and 
it  is  therefore  unneoeisary  for  me  to  express  any 
opinion  on  the  contention  of  the  Attomey-Genertd 
as  to  the  rules  by  which  the  Crown  is  entitled  to  have 
its  grants  construed. 

It  u  also  unnecessary  for  me  to  express  any  opinion 
on  the  last  point  urffed  by  the  Attorney-General, 
which  is  of  considerable  general  importance— viz. , 
that  in  all  claims  to  proper^  the  Grown  is  entitled  to 
treat  the  defendant  as  if  he  were  plainti£P,  and  to 
insist  that  he  must  succeed  on  the  strengtii  of  his 
own  title  and  cannot  defeat  the  Crown  merely  by 
showing  that  the  Crown's  title  is  b%d. 

The  result  is  that  I  will  make  a  declaration  that 
the  articles  in  question  are  treasure-trove  belonging 
to  his  Majesty  by  virtue  of  the  prerogative  royal, 
and  I  order  the  delivery  up  of  the  same  accordingly. 

Judgment  for  the  Crown* 

Solicitors,  The  Solicitor  to  the  Treasury;  Warrens; 
X.  Mato7i, 


^■£1]  March  18. 

Stevens  v.  Theatres  (Limited)  and  Others,  (a.) 

Mortgage  —  Foreclosure  order  niai  —  Power  of  sale — 
Suspension  of 'power. 

A  mortgagee  obtained  a  foreclosure  order  nisi  against 
the  mortgagor.  Before  this  order  was  made  absolute  the 
mortgagee  sold  under  his  power  of  sale. 

Held,  that  the  foreclosure  order  nisi  did  not  extinguish 
the  power  of  sale,  but  suspended  the  right  to  exercise  it 
withjut  the  leave  of  the  court. 

On  the  20th  of  February,  1896^  the  defendants, 
Theatres  (Limited),  mortgaged  the  Boyalty  Theatre 
and  a')  joining  premises  to  the  plaintiff,  George  Stevens, 
to  secure  £3,000  and  interest. 

On  the  26th  of  November,  1897,  in  an  action  by 
the  plaintiff  against  Theatres  (limited},  a  foreclosure 

(a.)  Reported  by  J.  H.  Dayies,  Esq.,  Bamster- 
at-Law. 


order  nisi  was  made  in  the  usual  form,  but  the  taking 
of  the  account  was  not  proceeded  with. 

On  the  3rd  of  December,  1897,  the  plaintiff  gave 
notice  to  the  defendants  that  he  proposed  to  sell  the 
properties  comprised  in  his  security,  and  on  the  23rd 
of  February,  1898,  the  plaintiff  assigned  th9  premises 
to  A.  Drucker. 

On  the  3rd  of  August,  1899,  Druoker  assigned  the 
premises  to  the  defendant.  Miss  Kate  Santley. 

On  the  23rd  of  August,  1901,  A.  Drucker  was 
adjudicated  a  bankrupt,  and  on  the  11th  of  August, 
1902,  it  was  ordered  that  the  names  of  Mr.  Drucker*s 
trURtee  in  bankruptcy  and  of  Miss  Simtley  should  be 
added  as  defendants  in  this  action. 

On  the20kh  of  Fc;bruary,  1903,  Miss  Santley  moved 
that  all  proceedings  might  be  stayed  as  against  her, 
and  it  was  then  arranged  that  the  case  should  be 
argued  on  the  following  point  of  law  : 

Whether,  assuming  that,  apart  from  the  order  of 
the  26th  of  November,  1897,  the  plaintiff  Stevens  had 
by  virtue  of  the  mortgage  of  the  20fch  of  February, 
1896,  a  power  of  sale  exercisable  on  the  17  th  of 
December,  1897,  he  was  prevented  from  exercising 
such  power  by  reason  of  the  existence  of  the  order  of 
the  26th  of  November,  1897." 

The  case  now  came  before  the  court  to  be  argued 
on  this  point  of  law. 

Upjohn,  K.Ct  and  d  Beckett  Terrell,  for  Miss 
Santley,  referred  to  Heath  v.  Punh,  29  W.  R.  904,  30 
W.  R.  553.  6  Q.  B.  D.  345,  7  App.  Oas.  235,  and 
Wrixon  V.  Fize,  3  Dr.  &  War.  104. 

Stewart  Smith,  K,C„  and  Ooldridge,  for  Stevens. 

Gore-Browne,  K,G,,  and  George  Wallace,  for  Theatres 
(Limited). 
H,  E,  Wright,  for  the  trustee  in  bankruptcy. 

Farwell,  J.,  said  that,  having  regard  to  the  fact 
that  Miss  Santley  was  a  purchaser  for  value  with- 
out notice,  the  answer  to  the  point  of  law  raised 
must  be  qualified.  The  question  whether  the 
decree  for  foreclosure  nisi  operated  to  prevent  the 
exercise  of  the  mortgagee's  power  of  sale  had  to^  be 
decided  on  principle,  in  the  absence  of  authority. 
Neither  the  mortgagee  nor  the  mortgagor  was 
entiUed  to  dismiss  tue  action  of  their  own  motion : 
Taylor  v.  Mostyn,  32  W.  B.  256,  25  Ch.  D.  48; 
Exchange  and  Hop  Warehouses  {Limited)  v.  Association 
of  Land  Financiers,  35  W.  B.  120,  34  Ch.  D.  195.  Ho 
far  as  the  judgment  operated,  the  plaintiff  could  not 
get  rid  of  It,  nor  could  he  vary  the  judgment  iu  any 
way  by  putting  it  out  of  his  power  to  obey  the  order 
of  the  court,  without  leave  of  the  court. 

The  mortgagee  had  an  absolute  title  at  law,  but  the 
mortgagor  hsA  the  right  to  redeem,  and  the  oourt 
equally  regarded  the  rights  \>i  both.  The  power 
of  sale  in  a  mortgage  was  a  modem  invention, 
and  possibly  for  that  reason  no  authority  could  be 
found  on  this  point.  The  power  of.  sale  could  not  be 
exercised  wiflLOut  the  leave  of  the  court  after  the 
foreclosure  order  nisi  was  made.  Did  the  order  of 
the  court  extinguish  the  power  of  sale?  In  his 
opinion  it  did  not.  The  order  foreclosure  nisi  did  not 
destroy  the  power  of  sale,  because  the  remedies  of  the 
mortgagee  were  only  suspended  for  a  particular  pur- 
pose. It  could  not  bs  said  that  the  power  of  ssle 
was  gone.  It  was  a  question  of  some  importance 
to  purchasers,  because  the  purchaser  might  find 
the  power  of  ssle  extinguished.  If  in  uiis  case 
the  mortgagee  had  come  to  court  he  might  have  had 
leave  to  exercise  the  power  of  sale.  The  result  was 
that  the  mortgagee  could  not  exercise  his  power  of 
sale  without  the  consent  of  the  oourt»  bat  that  th« 
power  of  BiJe  was  not  eztingiilshed. 


586 


THE  WEEKLY  REPORTER. 


[July  U,  1908.] 


VoLtt 


High  Goust. 


In  bb  Fitzobbald. 


HlQH  CklTJBT. 


Solicitor  for  the  plaiatiff,  TT*  H.  Lmdon, 

Sulioitorfl  for  Miss  Santley,  Ftadgates. 

Solicitors    for     Thestras     (Limited),      Wilkinaonf 
HowleU,  A  Wilkinson. 

Sdioiiors   for   the  trustee  in  bankraptoy,  King, 
Wigg,  &  Co, 


Chan.  Div. 
Joyce,  J. 


Blarch  3,  4,  21. 


In  re  FiTZOEBALD.  (a.) 
SUBKAN  V.   FrrZGEBALD. 


Conflict  of  lawi —Scotch  law^Scotch  marriage  contract 
made  in  Scotland -^h^x.  loci — Life  interest  by  wiy  of 
alimentary  provision — Inalienable  life  interest  in 
domiciled  Englishman— Fraud  upon  creditors— Public 
policy 

By  a  Scotch  marriage  contract  a  domiciled  Scotch- 
woman settled  property  {including  what  by  the  law  of 
Scotland  is  for  certain  purposes  deemed  to  be  Scotch  real 
eitate)  upon  trmt  {among  other  purposes)  to  pay  the 
income  to  F„  her  intended  husband,  a  domiciled 
Englishman,  for  his  life,  and  the  contract  cofUained  a 
d'ctaraiion  *•  that  all  payments  to  the  said  F.  should  be 
strictly  alimentary,  and  shouht  not  be  assignable  nor 
liable  to  arrestment  or  any  other  legal  diligence  at  the 
instance  of  his  creditors,''  The  trustees  of  the  settlement 
were  English,  and  the  trusts  had  been  administered  in 
England.    F,  had  purported  to  charge  his  life  estate* 

Held,  that  even  if  the  construction  and  effect  of  the 
contract  was  to  be  d^ermined  by  Scotch  law,  yet  its 
validity  and  operatiofi  must  be  governed  by  the  law  of 
England,  and  that  an  inalienable  life  estate  to  a  man 
being  contrary  and  repugnant  to  the  public  policy  of 
English  law^  F,  was  not  entitled  to  payment  of  the 
income  as  against  his  incumbrancers. 

This  was  a  snmmoDS  by  the  tnutees  of  settlemetjts 
made  in  1862,  raising  in  effect  the  qapstion  whether 
nnder  the  dronmstanoes  menti  >nfd  b4ow  certain 
mortgagees  had  or  had  not  a  valid  charge  npon  the 
life  iuterest  of  Sir  Gerald  Fitsgendd  under  a  settle- 
ment in  Scotch  form. 

In  1862  a  marriage  was  contemplat<'d  between  Sir 
Gerald  Fitzgerald,  who  was  domidlvd  in  England, 
and  the  lady  who  afterwards  became  Lviy  Fitsgerald, 
and  who  was  domidltd  in  Scotland. 

By  an  English  settlement  made  in  consideration 
of  tbe  intended  marriage  and  dated  the 
20th  of  September,  1862,  bat  ezeoated  in 
Scotland,  certain  property  was  assigned  to  trustees 
upon  trust  for  Sir  G.  Fifzgerald  for  life, 
with  remainder  to  Lady  Fitzgerald  for  life,  and  after 
the  death  of  the  suryivor  upon  the  trusts  tberein 
declared  for  the  cbildren  of  the  marriage. 

By  a  Scotch  marriage  contract  of  even  date  with  the 
Enfflisb  settlement,  and  made  between  the  intendiog 
husband  of  the  one  part  and  the  intending  wife  ot 
the  other  part,  and  reciting  the  Eoglish  settlement. 
Lady  Fitzgerald  assigned  to  the  same  trustees  all  her 
then  present  and  f  utora  property  upon  trust  (in  effect) 
to  pay  the  costs  of  the  trust,  and  subject  thereto  to 
pay  the  income  to  Lady  Fitzgerald  for  hfe,  and  subject 
thereto  in  case  Sir  G.  Fitzgerald  should  survive  his 
wife  to  pay  the  said  income  to  him  during  the 
remainder  of  his  life,  and  it  was  by  the  contract 
declared  « that  all  payments  to  the  said  Sir  Gerald 
should  bo  strictly  alimentary  and  should  not  be 
assignable  nor  liable  to  arrestment  or  any  other  legal 

(a.)  Reported  by  Alak  C.  Nesbitt,  Esq.,  Barrister- 
at-Law. 


dih'f;ence  at  the  instanoe  of  his  creditors";  and 
subject  thereto  upon  the  trusts  therein  declared  for 
the  children  of  ^  marriagi>. 

Tne  marriage  was  duly  solemnized  and  there  was 
issue  one  child  and  no  more — ^vis.,  Miss  Geraldine 
Fitzgerald,  who  was  bom  in  1863. 

Lady  Fitzgerald  died  on  the  16th  of  May,  1901. 

Prior  to  this  date  Sir  G.  Fitzgerald  and  Miss 
Fitzgerald  had  execute  numerous  document*  pur- 
portiog  to  charge  their  respective  interests  under  the 
English  settlem<>nt  and  the  Sootoh  contract,  sime  of 
these  having  been  executed  prior  to  Miss  Fitzgerald's 
attaining  twenty-one  on  the  19th  of  June,  1984,  and 
others  subsequently  to  that  event. 

The  trust  had  always  been  administered  in  England, 
and  five  of  the  six  truat-fcs  were  domiciled  in 
Englsnd. 

^e  question  above  indicated,  whioh  now  came  up 
for  argument,  depended  in  substance  upon  the 
question  whether  the  Scotoh  contract  was  to  be  con- 
stamed,  with  respect  to  its  validity,  according  to 
Scotoh  or  Eoelish  law.  It  according  to  the  former, 
then  SirG^erald*s  life  interest  was  (except  in  favour  of 
alimentary  creditors  and  to  the  extent  required  by 
such  creditors)  restrained  from  anticipation,  and  the 
charges  given  as  above  mentioned  were  invalid. 

The  trust  funds  under  the  Scotoh  contract  comprised 
{inter  alia)  Sootoh  heritable  bonds,  which,  it  was  con- 
tended, were  by  the  law  of  Scotland  treated  as  real 
estate. 

E,  Fordi  for  the  plaintiffs,  the  trustees. 

Hughes,  K.C.,  and  Philpotts,  for  Sir  G.  Fitzgerald.— 
As  to  the  real  property,  if  heriUble  bonds  are  to  be 
deemed  realty  the  Scotch  law  must  govern,  but 
whether  the  property  is  movable  or  immovable 
Scotch  law  is  the  proper  criterion  according  to  the 
obvious  intention  of  the  parties.  If  the  question 
arises  as  to  which  of  tsro  systems  of  law  is  to  govern 
a  contract,  smd  that  contract  contains  provisions 
which  are  obnoxious  to  one  system,  the  parties  must 
be  deemed  to  have  iatended  to  be  governed  by  the 
other  system ;  if  not,  their  own  acts  would  be  stulti- 
fled :  Barnard  v.  White,  66  L.  T.  Bep.  9,  35  W.  B. 
Dig.  177;  Chamberlain  v.  Napier,  29  W.  B.  194, 15 
Oh.  D.  614;  and  In  re  Missouri  Steamship  Co.,  37 
W.  B.  696,  42  Oh.  D.  321.  This  was  simply  a  bargain 
for  value  between  husband  and  wife. 

Tounaer,  K  C,  and  Crossman,  for  the  daughter, 
adopted  similar  argumente. 

Badcock,  K.C,  and  Methold,  for  the  first  mortgagee 
of  the  life  interest. — ^No  doubt  persons  may  intend 
expressly  or  impliedly  that  the  law  of  a  particular 
country  shall  ap^y  to  their  contract ;  but  if  the  forum 
of  jurisdiction  becomes  an  English  forum  then  only  in 
so  far  as  such  law  is  not  repugnant  to  Eoglish  law, 
to  that  extent  the  English  courte,  by  the  comity  of 
nations,  will  give  effect  to  the  intention;  here  the 
provision  is  void  according  to  English  law. 

Hamilton,  K,C,,  and  Vernon  0.  James,  Ashworth 
James,  Blakesley,  Withers,  Northcote,  and  Pepys 
appeared  for  other  incumbrancers. 

JoYOB,  J.,  in  a  reserved  judgment,  sUted  the  facts 
and  the  questions  at  issue,  and  continned :  Now,  it  is 
contended  that  the  words  in  question  in  the  Sootoh 
contract  preclude  Sir  G.  Fitzgerald  from  assigning  so 
as  to  create  a  valid  incumbrance.  The  domicil  and 
residence  of  Sir  G.  Fitzgerald  has  throughout  remained 
English,  and  the  trustees  are  all  subject  to  and  have 
indeed  invoked  the  jurisdiction  of  the  Eoglish  courts ; 
in  those  circumstances  it  appears  to  me  that  even  if 
the  construction  and  effect  of  the  contract  in  queatioD 
is  to  be  determined  by  Sootoh  law  {Barnard  v.  WhUe) 
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yet  its  ▼alidity  and  operation  with  respeot   to  the 
matter  now  in  question  must  be  determined  by  the 
law  of  England :  see  Westlake  on  International  Law, 
p.  76 ;  Yaizey  on  Settlements,  1640,  et  Btq,    Moreover, 
if  the  question  were  one  solely  of  oontract  between 
the  parties,  yet  a  contraet  inconsistent  with  the  law 
and  policy  of  this  oouotry,  or  whioh   conflicts  with 
what  are  treated  in   England   as   essential  pnblic 
interests  could  not  be  enforoed  in  England :  Westlake, 
259.    According  to  English  law  an  inalienable  trust 
in  faronr  of  a  man,  eveu  for  his  maintenance,  is  not 
allowed,  nor  is  a  mere  prohibition  against  i^enation 
effectual  except  with  regard  to  a  married  woman's 
separate  estate:  Brandon  ▼.  Bobinaon,  18  Ves.  429; 
Graves  v.   Dojphin,    1    Sim.    66;    Younghuahand    v. 
Gisbome,   1    Coll.    400.     I(  is  contrary  to    English 
public  policy,  ai  being  a  fraud  upon  creditors,  that 
property  should  be  so  settled  as  to   continue  in  tne 
enjoyment  of  a  bankrupt  notwithstanding  bankruptcy. 
Tbe  words,  therefore,  in  the  Scotch  contract  in  question 
are  void  and  inopsrative  according  to  Bnglisti  law, 
being  repugnant  and  contrary  to  public  policy.    It  is 
clear  that  in  so  far  as  the  property  comprised  in  the 
contract  is  personalty,  the  law  of  E  ogland  must  g  'Vero, 
and  upon  rtfleotion,  having  regard  to  the  frame  of  the 
settlement,  I  think  there  is  no  difference  even  with 
regard  to  that  part  (if  any)  which  ought  by  the  law 
of  Scotland  to  be  treated  as  real  and  immovable 
property.    Sir  G.  Fitzgerald  had  merely  a  personal 
daim  against  the  trustees  to  be  paid  the  income 
subject  to  the  costs  of  the  trust,  and  I  think  that  the 
decision  of  the  House  of  Lords  in  ScoU  v.  AUnutt,  2 
Dow  ft  Clark,  404,  at  p.  409.  applies  (see  also  Noelly. 
Bobinson,  2  Yentris  353).    I  thf refore  hold  that  the 
assignees  and  incumbrancers  under  the  several  docu- 
ments of  charge,  and  not  Sir  G.  Fitzgerald,  are  the 
persons  entitl^  to  receive   the   income    from    the 
trustees  of  the  Scotch  contract. 

Dedaration  accordingly. 

Solicitors,  Keen,  Bogers,  <€;  Co  ;  Surman  <fc  Quekett ; 
Bed/em  <fc  Hunt ;  Stibbard,  Gibson,  &  Co, ;  Carrey  & 
Hawkins;  BuUer,  Veitch  &  Bond;  Trower,  Stilly  &  Co, 


Feb.  5  ;  March  14. 
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In  re  Walpolb's  Sbttlebibnt. 
Thomson  v.  Walpole.  (a.) 

Settlement  —  Power  of  appointment  —  Assignment  by 
appointee  of  his  share  and  all  other,  if  any,  his  estaU 
and  interest  in  the  trust  funds — Subsequent  acquisi- 
tion of  an  interest  by  the  trustees  of  the  settlement. 

By  a  marriage  settlement,  made  in  1845,  certain  funds 

were  settled  on  trust  {after  life  interests  therein  to  A.,  the 

husband,  and  B,,  the  wife,  respectively)  for  the  children 

of  the  marriage  as  A,  should  appoint,  and  in  default  of 

appointment  by  him  as  B,  should  appoint.    A,  died  in 

1876  vnthout  appointing.    In  1879  B.  {the  wife)  ap- 

pointed  tlie  trust  funds,  subject  to  her  own  life  intinrest 

therein,  among  her  six  children  {including  W. )  in  equal 

shares.     In  1893  W,,  by  his  marriage  settlement,  assigned 

to  trustees  hie  one-sixth  share  of  the  said  trust  funds 

**  and  all  other  {if  any)  his  estate  and  interest  of  and  in 

aU  other  the  trust  funds  for  the  time  being  subject  to  the 

trusts  of  the  settlement  of  1845."    In  February,  1900, 

C,  an  aunt  of  the  said  six  children,  died,  having,  by  a 

codicil  made  in  1878,  bequeathed  certain  property  to  tJie 

trustees  of  the  settlement  of  1845,  to  be  held  by  them  upon 

the  trusts  thereof.    In  July,  1900,  B.  {the  wife)  further 

(a.)  Beported  by  C.   B.  Camm,  Esq.,  Barrister- 
at-Law. 


appointed  the  propertu  bequeathed  by  C,*s  codicil  among 
htr  said  six  children  {including  W,)  equaUy, 

Held,  (I)  that  B,*s  appointment  in  1879  did  not 
operate  as  an  appointment  of  any  property  not  then 
already  subject  to  the  trusts  of  the  settlement  of  1845,  and 
therefore  did  not  include  the  property  comprised  in  C.'s 
codicil  of  1878  ;  (2)  that  the  assignment  in  W,^s  marriage 
settlement  of  IH^i  passed  only  such  estate  and  interest  as 
W.  then  had  in  the  trust  funds  of  the  settlement  of  1845, 
and  did  not  amount  to  a  contract  to  assign  any  interest  he 
might  afterwards  acquire  by  appointment  or  otherwise  in 
property  not  then  subject  to  the  trusts  of  the  settlement  of 
1845;  and  (3)  that  consequently  W,*s  sliare  of  the 
property  bequeathed  by  C,*s  codicil,  which  he  did  not 
acquire  until  1900,  ufas  not  covered  by  the  words  of  the 
assignment  contained  in  his  marriage  settlement  of  1893. 
Summons. 

By  articles  of  settlement  dated  the  27th  of  January, 
1845,  upon  the  marriage  of  Sir  Bobert  Walpole  and 
Miss  Gertrade  Ford,  certain  railway  shares  and  sums 
of  Oonsols  were  settled  upon  trust  for  Sir  Bobert 
Walpole  for  life,  with  remainder  for  Lady  Walpole  for 
life,  with  remainder  for  the  childr<*n  of  the  marrisge 
as  Sir  Bobert  should  appoint,  and  in  default  of 
appointment'  by  him,  as  Lady  Walpole  should 
appoint,  and  in  default  of  any  appointment  for  the 
children  equally. 

There  were  nine  children — ^namely,  B  E.  Walpole 
(who  died  in  1867),  George  Walpole  (who  died  in 
1872).  Geraldine  Walpole,  Spencer  0.  Walpole,  M«ry 
Walpole,  Emma  Walpole  (who  died  in  1882),  William 
H.  Walpole,  Oatherine  Walpole,  and  Margaret 
Walpole. 

Sir  Bobert  Walpole  died  on  the  12th  of  July,  1876, 
having  appointed  certain  specific  sums  of  Oonsols  to 
his  daughter  Ghraldine,  out  not  having  further 
ezeroiaed  his  power  of  appointment. 

On  the  18th  of  November,  1879,  L«dy  Walpole,  by 
deed-poll,  appointed  that  the  trustees  of  the  settled 
funds  should,  after  her  decease  stand  postessed  of 
the  tru^t  facds  (other  than  the  Oonsols  already 
appointed  to  Ghraldine  Walpole)  for  the  other  six 
then  sufviving  children  in  equal  shares  absolutely. 

On  the  29th  of  September,  1893,  a  settlement  was 
executed  in  contemplation  of  the  marriage  then  in- 
tended and  afterivards  8olemniz<>d  betwefn  one  of 
the  said  children,  William  H.  Walpole,  and  Ifiss 
Miniiie  Thompson,  by  which,  after  reciting  that 
under  or  by  virtue  of  the  articles  of  1845  and  the 
detd-p^ll  of  1879  W.  H.  Walpole  was  entitled  in 
reversion  expectant  on  the  decease  of  Lady  Walpole 
to  one-sixth  part  or  share  of  the  trust  funds  then 
subject  to  the  trusts  of  the  articles  of  1845,  W.  H. 
Walpole  assigned  to  trustees  on  the  u»ual  trutts  for 
himself  and  his  wife  and  the  children  of  the  mania  ce 
this  one-sixth  part  or  share  "  and  all  other  (if  any) 
bis  estate  ana  interest  of  and  in  all  other  the  trust 
moneys,  fonds,  stocks,  shares,  and  securitiei  for  the 
t  me  being  subject  to  the  trusts  of  "  the  artides  of 
1845. 

By  her  will,  dated  the  22nd  of  January,  1875,  Mrs. 
Sophia  Frances  Berens,  a  sister  of  Sir  Bobert  Walpole, 
had  bequeathed  to  Sir  B'>bert  Walpole  certain  lease- 
hold premises  in  London  and  some  specified  chattels ; 
and  by  a  oodidl  dated  the  23rd  of  December,  1878 
(after  his  death),  she  directed  that  the  am  mut  of 
property  left  by  her  will  to  him  should  be  paid  to  the 
trustees  of  Lady  Walpole's  marriage  settlement  and 
be  held  on  the  trusts  thereof.  Mrs.  Berens  died  on 
the  8th  of  February,  1900,  and  her  will  and  codidl 
were  proved  on  the  13th  of  March,  1900 ;  and  on  the 
24th  of  March,  1900,  her  executor  assigned  the  said 
leasehold  premises  to  the  trustees  of  the  articles  of 
1845,  by  whom  they  had  since  been  sold  and  the 
proceeds  invested. 


588 


THE  WEEKLY  REPORTER. 


[July  11,  ld03.] 


Vol,  LI. 


High  Court. 


In  be  Walpole's  Settlement. 


HlOH  COTJET. 


By  a  deed  of  dedaration  and  appointment  dated 
the  23rd  of  July,  1900,  to  which  L^dy  Walpole  and 
her  BurviTing  children    and  the  representatives    of 
deceased  children  were  parties,   after  recitiog  that 
doubts   had    arisen    as    to    whether   the   leasehold 
premises  and  other   property  bequeathed    by  Mrs. 
Berens  were  comprised  io  the  appointment  contained 
in  the  deed-poll  of  the  18th  of  November,  1879,  it 
was  agreed  aud  d>?clared  that  they  should  b^^  d-^emed 
not  to  be  comprised  therein  or  In  any  way  affected  by 
snch  deed-poil,  and  that  Lady  Walpole's  power  of 
appointment  should  as  regarded  them  be  deemed  not 
to  have  been  exercised,  but  to  be  then  capable  of 
being  exercised;  and  Lady  Walpole    thereby  irre- 
vocably appointed  that  from  and  after  her  deoeaee 
and  subject  to  her  life  interest  the  leasehold  premises 
and  other  property,  bequeathed    by   Mrs.    Berens, 
or  the  property  for  the  time  being  representiog  the 
same,  should  be  held  in  trust  for  Spencer  C.  Walpole, 
Mftry    Walpole,    William    H.     Walpole,    Oatherine 
Walpole,    and  Margaret   Walpole,    their  respective 
executors,  administrators,  and  assigns,  in  equal  shares. 
In  November,  1900,  W.  H.  Walpole  charged  bis 
one- fifth  share  and  interest  or  other  his  share  and 
interest  under  the  deed  of  the  23rd  of  July,  1900,  of 
and  in  the  leasehold  premises  and  other  property 
bequeathed  by  Mrs.  Berens,  or  the  property  for  the 
time  being  represenliog  the  same,  in  favour  of  his 
sister,  Mury  Walpole,  as  security  for  a  loan  cf  £600 
and  interest  at  4  per  cent.,  and  he  subsequently  gave 
her  a  further  charge  on  the  same  property  to  secure,  a 
further  advance  of  £100. 

W.  H.  Walpole  died  on  the  31st  of  January,  1902. 
leaving  a  will,  of  which  he  appointed  Spencer  C. 
Walpole  executor. 

On  the  22ad  of  November,  1902,  an  originating 
summons  was  taken  out  by  one  of  the  trustees  of 
W.  H.  Walpole's'  marriage  settlement,  to  which 
Spencer  C.  Walpole  (who  was  also  the  other  trustee 
of  the  settlement)  and  Mary  Walpole  were  made 
defendants,  for  the  determination  of  the  question 
whether  upon  the  true  construction  of  the  settlement 
the  trustees  thereof  were  entitled  (subject  to  Lady 
Walpole's  life  interest)  to  W.  H.  Walpole's  share  of 
and  in  leasehold  premises  and  other  property 
bequeathed  by  Mrs,  Berens  or  the  property  for  the 
time  being  representing  the  same,  or  whether  such 
share,  subject  to  Lady  Walpole's  life  interest  and  to 
the  incumbrances  in  favour  of  Mary  Walpole,  con- 
stituted part  of  W.  H.  Walpole's  estate. 

n,  B,  Howard,  for  the  plaintiff. — The  settled  pro- 
pertv.  at  the  period  of  distribution  is  caught  by  the 
words  in  W.  E.  Walpole's  marriage  settlement,  what- 
ever be  its  character  at  that  period.  By  that  settle- 
ment there  is  an  assignment  of  Mr.  Walpole's  share  in 
any  property  that  comes  into  the  bands  of  the  trustees 
of  the  articles  of  1845.  It  may  be  said  that  the 
investments  representing  the  leasehold  house  are  not 
io  eluded  because  the  property  was  in  form  of  leare- 
holds  at  the  date  of  the  appointment  of  July,  1900 ; 
but  this  would  give  no  effect  to  the  words  "  for  the 
time  beiog."  It  was  a  wasting  security,  and  the 
trustees  were  bound  to  sell  it. 

Ashton  Croast  for  the  defendants. — To  construe  the 
words  "  all  his  estate  and  interest "  as  a  covenant  to 
settle  is  to  strain  their  meaning.  They  are  merely 
inserted  to  ensure  that  nothing  in  what  is  settled  is 
omitted ;  and  there  is  nothing  in  these  words  which 
can  bring  in  after-acquired  property.  Present  estates 
and  interests  only  are  referred  to. 

Howard  replied. 

Cur.  adv.  vult 

March  14.— Joyce,  J.,  delivered  a  written  judg- 
ment in  which,  after  statmg  the  facts,  he  continued : 


Probably  it  is  not   necessary  to  decide  whether  the 
effect  of  Mrs.  Berens'  codicil  was  to  make  the  property 
thereby  bequeathed  to  the  trustees  of  the  marriage 
articles  of  1845   a  fund  to  be  added  and  treated  in 
all  respects  as  an  accretion  to  the  funds  originally 
settled,  as  in  Buatace  v.   Rohimon,  7  L.  B.   Ir.   83, 
29  W.   B    Dig.    239,   or   to  create  another  settle- 
ment with    referential    trusts,  as  in   In  re  North, 
76   L.     T.    Rep.    186,    where    Stirliog,    LJ.    (then 
Stirling,  J.),  held  that  by  a   bequest  of  property  to 
the  trustees   of  a  settlement  upon  the  same  trusts 
there  was  not  an  accretion  to  the  trust  funds  of  the 
settlement,  but  a  settlement  with  referential  trusts  of 
an  iadepeodent  fund.  It  appears  to  me,  however,  that, 
even  if  Lady  Walpole  could  by  the  deed  of  1879  have 
exercised  with  respect  to  the  property  which   the 
trustees  of  the  marriage  articles  took  by  the  codicil  of 
Mrs.  Berens,  in  1900,  the  limited  and  fiduciary  p^wer 
of  appointment  which  she  had  xinder  the  msrriage 
articles  of  1845  before  such  power  was  created  in 
reference  to  that  property  (see  Far  well  on  Pollers, 
2Qd  ed.,  p.  226,  and  In  re  Hayea,  Tunibull  v.  Hayes, 
49  W.   R.   659,   [1901]   2   Ch.    529),  this    appoint- 
ment by  her  in   1879,  according  to  the  true  con- 
struction  thereof,    did   not  purport  and    was   not 
intended   to   operate   and    did    not  operate   as  an 
appointment  of  any  moneys,  shares,  stocks,  funds, 
or  securities  not  then  already  subject  to  the  trust 
of    the   marriage   articles.     Mrs.    Berens    did   not 
direct    the    property    by   her    codicil    bequeathed 
to   the  trustees  of  the  marriage  articles  to  be  held 
upon  the  trusts  thereof  and  of  any  appointment  then 
already  made  in  exercise  of  the  power  of  appointment 
therein  contained.    Such  codicU  does  not  in  any  way 
refer  to  the  appointment  of  1879,  or  to  the  marri^e 
settlement  of  W.  H.  Walpole.    Now,  what  W.  fi. 
Walpole  assigned  to  the  trustees  of  his  marriage 
settlement  of  1893  was  his  one-sixth  share  under  the 
appointment  of  1879  in  the  stocks  specified  in  the 
first  schedule  to  tuch   marriage  settlement,  and  all 
other  (if  any)  his  estate  and  interest  of  and  in  all 
other  the  trust  moneys,  funds,  stocks,  and  securities 
for  the  time  being  subject  to    the   trusts   of   the 
marriage  artcles  of  1845.    If  I  am  right,  he  did  not 
by  the  appointment  of   1879  acquire  any  share  or 
interest  in  the   property   subsequently   bequeathed 
by    Mrs.    Berens.      Further,    in   my    opinion,    the 
a«signment  contained   ia    his    marriage   settlement 
passed    only     such    estate    and     interest     as     he 
then    had.      It    neither    was    nor    purported    to 
be   a  contract  to    assign   any   interest   he   might 
afterwards  acquire    by    appointment  {Suffetapple  v. 
HorlocJc,  27  W.    R.    865,    11    Ch.   D.    745;    LoveU 
V.  Lovett,  46  W.  R.  105,  [1898]  1  Ch.  82  ;  and  per 
Stirling,   L.J.,  in    Attorney^General  v.  Selhorne,   50 
W.R.  210,  [1902]  1  K.  B.  388,  at  p.  398);  or,  indetd, 
either  by  appointment  or  otherwise,  in  any  property 
not  then  subject  to  the  trust  of  the  marriage  articles, 
as,  for  instance,  that  alter  wards  bequeathed  by  Mrs 
BercDS  to  the  trustees  of  such  articles  upon  the  trusts 
thereof.    And  this  bequest  probably  did  not  operate 
to  make  the  property  bequeathed  an  accretion  to  the 
funds  originally  settled  by  the  marriage  articles,  bat 
merely  created  a  new  referential  settlement  of  such 
property  upon  similar  trusts.    At  all  events,  I  hold 
that  the  assignment  by  W.  H.  Walpole  in  his  marriage 
settlement   of   all    (if  any)  his  estate  and  interest 
and   in  all  other  the  trust  moneys,  funds,   stocks, 
•hares,  and  securities  for  the  time  being  subject  to  the 
trusts  of  the   marriage   articles   of    1845,   did  not 
comprise  or  affect  any  share  or  interest  which  subse- 
quently came  to  him  by  the  appointment  of  1900  in 
the  leasehold  premises  or  other  property  bequeathed 
by  the  oodidl  to  the  will  of  Mrs.  Berens. 
Solicitors,  Fayne,  8kaw-Macken»ie  &  Lake* 
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MOURMAND  AND  ANOTHER  V.  LB  ClAIR. 


High  Court. 


K  B.  Div.  \ 

(Lord  Alverstone,  L.C.J. ,  and  [ 

Willa  and  Channel!,  JJ.)      j 


Mays. 


MOURMAND    AND     ANOTHER    V,     LE     ClAIR. 

Provincial  Union  Bank,  Claimants,  (a.) 

Bill  of  sale — Sums  repayable  hy  iiietalments — Benomin%' 
tion  of  money  in  monthly  payments  omitted— Billa  of 
Sile  Act,  1882  (45  <fe  46  Vict.  c.  43),  «.  9— Form  in 
echedule.  Deviation  from —  Validity. 

A  hill  of  sale,  given  to  secure  the  repayment  of  an 
advance  of  £70  and  interest  at  the  rate  of  Is.  per  month, 
stated  that  the  grantor  agreed  to  pay  to  the  grantee  **  the 
principal  sum  aforesaid,  together  with  the  interest  thn 
due.  by  monthly  instalments  of  seven  (flic)  on  the  2oth  day 
of  every  month  succeeding  the  date  of  these  presents.^* 

The  Court  xuas  of  opinion  that  an  irresistible  inference 
arose  from  the  language  of  the  inslrament  that  the 
missing  word  tuas  ^^  pounds. ^^ 

Ifeld,  therefore,  that  the  bill  of  sale  was  valid,  as 
being  substantially  in  accordance  with  the  form  in  the 
schedule  to  the  Act, 

Appeal  by  the  claimants,  the  ProvinoiU  IJnfon 
Bank,  from  a  decision  of  the  judge  of  the  Ghreenwich 
County  Court  in  an  interpleader  issue  in  which  be 
held  that  a  bill  of  sale  granted  by  the  defendant  to 
the  daimants  was  void  as  not  complying  with  the 
form  ia  the  schedule  to  the  Bills  of  Sale  Act,  1882. 

The  material  part  of  the  bill  of  sale  was  as  follows : 
"The  grantor  doth  hereby  assign  unto  the  grantee 
and  his  assigns  all  and  singular  the  several  diattels 
and  things  specifically  described  in  the  schedule 
hereto  annexed  by  way  of  security  for  the  payment  of 
the  sum  of  £70  and  interest  thereon  at  the  rate  of  Is. 
in  the  £  per  month.  And  the  grantor  doth  further 
agree  and  declare  that  he  will  pay  to  the  grantee  the 
principal  sum  aforesaid,  together  with  the  interest 
then  due,  by  monthly  payments  of  seven  {sic)  ou  the 
25 th  day  of  every  month  succeeding  the  date  of  these 
presents,  the  first  piyment  to  be  made  on  the  25th 
day  of  September  next" 

Htrbert  Reed,  K.C.  {T.E.  Haydon  with  him),  for  the 
claimants. — ^The  omission  to  tpecify  in  words  the 
denomination  of  the  money  to  which  the  word 
*' seven"  refers  does  not  invalidate  the  bill  of  sale. 
It  is  perfectly  clear  that  the  word  omitted  could  not 
be  anything  but ''  pounds,"  and  that  the  parties  in- 
tended the  repayment  to  be  by  monthly  payments  of 
seven  pounds  each  on  a  certain  named  day  in  every 
month.  The  instrument  states  that  the  interest  was 
to  be  at  the  rate  of  Is.  in  the  £  per  month,  and  there- 
fore it  is  inconceivable  that  the  agreement  as  to  re- 
payment was  that  the  gprantor  should  repay  the 
principal  sum  and  interest  at  the  nooiinal  rate  only  of 
7i.  per  month.  Tnis  is  a  business  document,  and  the 
court  is  justified  in  construing  it  to  givd  to  the  words 
used  the  obvious  and  ordinary  meaning  which  business 
men  would  apply  to  them. 

He  cited  Grannell  v.  Moncl-,  24  L.  R.  Ir.  241,  37 
W.  R.  Dig.  24,  and  Coles  v.  Hulme,  8  B.  &  C.  568. 

F.  0,  Robinson,  for  the  execution  creditor. — ^The 
county  court  judge  rightly  held  that  the  bill  of  sale 
was  void  under  section  9  of  the  Act  of  1882  on  the 
ground  that  it  was  not  in  accordance  with  the  form 
iu  the  schedule.  The  authorities  show  that  that  pro- 
vision must  be  construed  strictly,  and  that  it  is  not 
complied  with  if  some  material  part  of  the  form  is 
omitted,  although  the  omission  may  be  of  such  a 
nature  that  at  common  law  it  would  not  make  the 

(a.)  Reported  by  Brskinb  Rbid,  Esq.,  Barrister- 
at-Law. 


instrument  invalid.  The  object  of  the  Legislature 
was  that  the  borrower  should  understand  the  nature 
of  the  security,  and  that  a  creditor  on  merely  search- 
ing the  register  should  be  able  to  ascertain  the 
borrower*s  position:  Thomas  v.  Kelly,  37  W.  R.  353, 
13  App.  Cas  506;  Davis  v.  Burton,  32  W.  R.  423 
11  Q.  B.  D.  537.  This  bill  of  sale  does  not  fulfil 
either  object,  because  it  ia  impossible  to  ascertain  from 
its  language  the  amount  of  ttie  monthly  instdments. 
The  omission  cannot  be  supplied  by  extrinsic  evidt^nce, 
though  the  defect  could  be  cared  if  it  could  be  inferred 
beyond  all  doubt  from  the  laneuage  of  the  bill  of  sale 
what  the  amount  of  the  instaTments  was  intended  to 
be:  Parsom  v.  Brand,  38  W.  R.  388,  25  Q.  B.  D.  110; 
Bird  V.  Davey,  39  W.  R.  40,  [1891]  1  Q.  B.  29.  No 
such  inference  can  be  drawn  here.  Ic  m^y  be  admitted 
that  the  missing  word  is  not  shillings  or  guineas,  but 
it  does  not  necessarily  follow  that  it  must  be  pound?. 
The  language  of  the  instrument  is  consistent  with  an 
intention  that  the  instalments  should  be  at  the  rate  of 
seven  *'  shillings  in  the  pound  per  month."  Sach  a 
method  of  repayment,  though  possibly  unusual, 
would  be  valid,  because  it  would  only  require  a 
simple  arithmetical  calculation  to  ascertain  the 
amount  of  each  monthly  instalment  and  the  date  by 
which  the  principal  sum  would  be  paid  off:  Linfoot 
V.  Focktit,  44  W.  R.  66,  [1895]  2  Ch.  835.  The  cases 
cited  for  the  appellant  are  not  in  point.  Coles  v. 
Hulme  was  not  a  decision  imder  the  Bill  of  Sales  Act. 
Grannell  v.  Monch  was  decided  ou  very  different  facts 
from  the  present,  and,  further,  being  an  Irish  case,  is 
not  binding  on  this  court. 

Lord  Alverstone,  L.C.  J.— In  this  case  it  seems 
to  me  that  the  learned  county  court  judge  has  been 
misled  by  the  rules  laid  down  in  the  cases  as  to  the 
effect  of  section  9  of  the  Bill  of  Sales  Act,  1882,  which 
provides  that  a  bill  of  sale  shall  be  void  unless  made 
in  accordance  with  the  form  in  the  schedule.    The 
question  which  we  have  to  decide  is  whether  this  bill 
of  sale  is  in  accordance  with  the  form  to  the  Act.    I 
agree  that  in  order  to  decide  the  question  the  bill  of 
sale  only,  ought  to  be  looked  at,  and  that  external  cir- 
cumstances ought  not  to  be  taken  into  consideration. 
Mr.  Robinson  for  the  execution  creditor  argued  that 
the  bill  of  sale  was  void  ai  not  complying  with  the 
form  in  the  schedale,  and  he  cited  a  passage  from 
Thomas  v.  Ktlly,  13  App.  Cas.,  at  p.  520,  per  Lord 
Maonaghten,  wno  said  that  in  order  to  be  in  accord- 
ance With  the  form,  a  bill  of  sale  must  not  '*  depart  from 
the  statutory  form  in  anything  which  is  a  characteristic 
of  that  form."    It  was  suggested  by  him  that  the 
language  of  the  sentence  in  the  bill  of  sale  which 
dealt  with  the  amount  to  be  paid  by  the  grantor  was 
capable  of  meaning  a  sum  other  than  pouuds;  and  he 
argued  that  the  true  grammatical  reading  of  the 
words  was  *^  7&  in  the   pound  per  month."    If  I 
thought  that  there  was  any  reasonable  doubt  as  to 
the  amount  denoted  by  the  word  '*  seven,*'  I  should 
agree  with  Mr.  Robinson's  contention ;  but  wh^n  it 
is  observed  that  the  amount  of  interest  was  £3  10s.,  it 
seems  to  me  unreasonable  to  suggest  that  any  sum  of 
money  could  have  been  intended  to  be  paid  other 
than  a  sum  which  would  be  expressed  in  pounds. 
With  regard  to  the  contention  that  the  words  might 
mean  7s.   in  the  pound  per  month,  looking  at  the 
amount  of  the  principal  sum  aud  the  fact  that  interest 
was  being  charged,  I  think  that  meaning  could  not 
reasonably  be  given  to  the  words. 

Therefore  in  my  opinion  the  learned  judge  was 
wrong  in  holding  that  this  bill  of  sale  was  not  sub- 
stantially in  accordance  with  the  schedule  of  the  Act 
and  this  appeal  must  be  allowed. 

Wills  and  Channell,  JJ.,  gave  judgment  to  the 
effect. 
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Appeal  allotffed. 

Sjlidtor  for  the  olaimsntfl,  J,  G.  Lincoln, 

Solicitor  for  the  execution  creditor,  W.  Hood. 


^'  ®-  ^^-    }  Fab  20 

(Wright,  J.)l  Ve\,.20. 

In  re  An  Abbitbation  bbtwbbn  Goxtgh  and  thb 

ASPATRIA.  SiLLOTH,  AND  DI8TBIOT  JOINT  WATBB 
BOABD.   (a.) 

Wdterworka — Lands  eompuUorily  taken^SpecicU  adapts 
dbUity  ofiite. 

An  arbitrator i  in  assemng  the  value  of  lands  taken 
/  r  the  purposes  of  a  reservoir,  may  award  an  eastra 
value  in  respect  of  tJie  special  adaptability  of  the  site  for 
the  purposes  of  a  reservoir  even  though  it  cannot  be 
proved  that  there  are  other  competitors  for  the  site. 

Special  case  ttated  by  the  umpire. 

By  the  Aspatria,  Silloth,  and  District  Water  Ao^, 
1901,  the  Aapatria,  Silloth,  and  District  Water  Board 
was  constituted  for  the  purpose  of  conBtractiog  the 
works  and  taking  the  waters  by  the  said  Act 
authorized  and  for  supplying  water  within  the 
districts  and  parishes  therein  mentioned,  and 
exercising  the  poveers  iu  the  said  Act  oontftined. 

On  the  14th  of  October,  1901,  Miis  Gough  was 
served  with  a  notice  to  treat  for  certain  Unds  aad 
water  therein  referred  to,  of  which  she  was  owner,  for 
the  purpiie  of  maktug  a  reservoir. 

Arbitrators  ani  an  umpire  were  appointed  for  the 
parpote  of  a^S'^ssing  the  amount  du9  to  her,  aid  at 
the  request  of  the  parties  the  umpire  stated  his 
award  in  the  form  of  a  special  ca^e.  Oae  of  the 
findings  in  the  spesial  case  was  that  'owing  to  the 
natural  configuratioa  of  such  last- mentioned  lands 
such  lands  are  peculiarly  adaptable  for  the  construc- 
tion of  a  n^servofr." 

One  of  the  qaestions  for  the  opinion  of  the  court 
was  whether  in  estimating  the  value  of  the  land 
to  be  acq  aired  by  the  water  board  for  the  Over- 
water  and  Chapel  House  reservoirs,  respectively,  the 
natural  and  peculiar  adaptability  for  the  coustruc- 
tion  of  a  reservoir  of  the  land  in  question  is  a  fit  and 
proper  matter  for  consideration  in  tiie  value  tibereof 
iu  the  assessment  of  compensation.  If  the  court 
should  be  of  opinion  that  the  natural  and  peculiar 
adaptability  for  the  construction  of  a  reservoir  of  the 
lands  in  question  is  not  a  fit  and  proper  matter  for 
considerition  as  an  element  in  the  value  thereof  iu 
the  assessment  of  compensation,  then  the  umpire 
r-duoed  the  amount  of  his  award  by  the  sum  of 
£1.686  • 

Balfour  Browne  and  BoskiU,  for  the  water  board. — 
The  arbitrat  r  was  wrong  in  taking  the  special 
adaptability  of  the  lands  into  consideration.  There 
must  be  some  commercial  value  in  order  to  get  com- 
pensation for  special  alaptability.  There  must  either 
be  some  other  town  wbo  would  be  likely  to  purch^e 
the  land  for  thn  purpose  of  coostructiog  a  reservoir, 
or  there  must  at  least  be  evidence  to  sho^r  that  it  is 
adaptable  for  other  places,  and  here  it  is  only  sh  >wn 
that  the  land  had  special  adaptability  for  the  purpose 
of  snpplying  the  board. 

They  dted  Countess  Ossalinsky  v.  Manchester  Local 


*  Note  the  of  her  questions  in  the  case  turn  on  the 
construction  of  a  private  Act  of  Parliament,  and  are 
therefore  not  reported  here. 

(a.)  Beported  by  Alan  Hoaa,  Esq.,  Barrister-at- 
Law. 


Board,  reported  in  appendix  to  Browne  and  Allan's 
Law  of  GompensatioD,  1896,  p.  718. 

Sir  Ralph  LiUler,  K,C.,  and  W.  Gorst  Clay,  for  the 
claimant-,  were  not  called  upon  upm  this  point 

Wbight.  J.,  after  dealing  with  the  other  parts  of 
the  ctse,  said:  As  regirds  the  question  as  to  the 
£1,636  awarded  in  respect  of  the  special  value  of  this 
site,  I  do  not  see  my  way  to  interfere  with  the  award 
on  this  point.  It  seems  to  me  that  if  there  ie  a  site 
which  has  peculiar  na'ural  advantages  for  the  supply 
of  water  to  a  particular  valley  or  to  a  particular  area 
of  any  other  innd.  or  to  all  valleys  aad  areas 
within  a  certain  distance  if  those  valleys  are 
what  might  be  called  natural  customers  for  water 
by  reason  of  their  populousness  and  of  their  situatioD, 
if  the  site  has  peculiar  natural  advantages  for  the 
supply  of  water  in  that  sense,  apart  from  value 
crrated  or  enhanced  by  any  Act  of  Parliamcmt  or 
scheme  for  appropriating  the  water  to  a  particular 
local  authority,  I  think  it  ought  to  be  taken  that 
there  ie  a  natural  value  in  the  site  for  the  purposes  of 
wa^^er  supply,  and  that  it  stionld  be  taken  into  con- 
sideration. It  would  be  otherwise,  of  c  mrse,  if  there 
was  no  natural  value  in  the  place  as  a  water  site 
apart  from  the  particular  Act  or  scheme  of  the  pro- 
moters; or,  in  other  words,  there  is  no  value  for 
which  compensation  ought  to  be  given  under  this 
head  if  the  value  is  created  by  the  Act  or  scheme  of 
the  promoters.  But  I  cannot  think  I  am  bound  to 
hold  tbat  there  is  no  special  adaptability  valu<« 
merely  because  it  is  impossible  to  put  one's  hand 
upon  people  who  can  compete  for  the  site.  I  think 
the  existence  of  an  area  which  would  naturaUy 
require  the  use  of  water  ou^ht  to  be  sufficient,  and  I 
do  not  think  that  any  decision  to  which  I  have  been 
referred  precludes  me  from  taking  th«t  view.  The 
answer  to  the  question  will  be  in  tde  affirmative. 

Solicitors  for  the  claimant,  Metcalfe,  Birkett,  ds 
Bowlett,  for  Mounsey^  Bowman,  d:  Qraham.  Carlisle. 

Solicitors  for  the  water  board,  F,  A,  Hargreaves, 
for  F,  Richardson,  Aspatria. 


[         J«n.  23,28;  Feb.  12. 


Prob.  biv.  &  Adm.  Div.  i 
Admiralty. 

"The  Ville  db  St.  Nazaire."  (a.) 
Ship — Wharf— Nejfligence-^Damage  to  vessel  lying  in 
birth — Liability  of  wharf  owners. 

The  plaintiffs'  vessel,  which  was  found  to  be  in  a  fit 
condition  to  tc3ce  the  ground  for  the  purpose  of  unloading 
a  cargo  of  iron  ore,  was  damaged  through  straining,  by 
reason  of  her  lying  on  an  uneoen  bottom  in  the  defend- 
ants?  wharf. 

The  Court  held  the  defendants  to  blame  in  not  keeping 
the  berth  in  a  fit  and  proper  condition  to  receive  the 
vessel,  and  held  the  plaintiffs  entitled  to  recovtr  «u?A 
damages  as  were  assessed  by  the  registrar  and  merchants. 

Action. 

Toe  plaintiffs  were  the  owaers  of  the  French 
steamship  ViUe  de  St,  Nazaire,  a  vessel  of  1,556  tons 
gros«,  and  baiit  in  1883,  and  claimed  to  reco7er  for 
tne  dimige  alleged  to  have  been  sustained  by  their 
vessel  thrjagh  straining  whi'e  lying  at  the  defend- 
ants' wharf  at  the  B  icon  Fery  Works  (Limited)  in 
the  N'eath  Biver,  South  Walen. 

In  November,  1901,  The  Ville  de  St.  Nazaire  was 
chartered  to  load  a  cargo  of  iron  ore  at  Bilbai,  and 
proceed  thence  to  the  defendants',  whwt  at  Briton 
Ferry  and  there  discharge. 

(o.)  Reported  by  Gwynnb  Hall,  Bsq.,  Barrister- 
at-Law. 
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On  the  25di  of  Jumaxy,  1902,  the  Teesel  wrived  off 
Briton  Ferry,  and  was  moored  alongside  the  defend- 
ants' wharf  under  the  direotion  of  the  defendants' 
foreman. 

The  plahitiffs  alleged  that  while  the  vessel  was 
lying  at  the  wharf  she  sustained  very  severe  injories 
through  straining,  which  they  attributed  to  tiie  rough 
and  uneven  bottom  of  the  berth,  which  they  alleged 
was  not  in  a  fit  state  for  the  vessel  to  lie  upon. 

The  defendants  denied  that  allegation,  and  alleged 
that  all  reasonable  means  had  been  taken  by  them  to 
insure  that  the  berth  was  in  a  fit  and  proper  con- 
dition, and  that  The  VtUe  de  Nazaire  herMlf  was  not 
in  a  fit  state  of  repair  to  take  the  ground,  her  plates 
being  worn  and  thin,  and  she  herself  an  old  boat. 
They  further  alleged  that  after  she  had  been  put 
into  position  by  their  servant  she  was,  on  the  night  of 
the  27th  of  January,  improperly  shifted  by  her  master 
some  forty  feet  astern. 

Pick/ord,  K,G,,  Laing,  K,C.,  and  Btubhi,  for  the 
plaintiffs. 

AspinoUl,  K,0.,  and  Newson,  for  the  defendants. 

Cur,  adv.  vuU. 

BuoKNiLL,  J.,  in  delivering  judgment,  said:  This 
is- an  action  brought  by  the  owners  of  the  steanship 
Ville  de  8L  Nazaire  against  the  owners  or  lessees  and 
occupiers  of  the  Briton  Ferry  Iron  Works  Wharf  to 
recover  damages  alleged  to  have  been  sustained  by 
the  ship  whilst  Iving  and  discharging  at  the  defend- 
ants' wharf,  and  said  to  have  been  caused  by  the 
default  of  the  defendants  in  omitting  to  take  proper 
steps  to  make  the  berth  reasonably  safe  for  its  occu- 
pation by  the  plaintiffs'  ship.  The  Ville  de  St. 
aazaire  had  been  ctiartered  by  her  ovmers  to  Messrs. 
Wedlake,  and  by  them  again  to  Cory  ft  Co.  to  load  a 
cargo  of  iron  ore  at  Bilbao  and  proceed  there  i?ith  to 
Briton  Ferry  Wharf  and  there  deliver  it  according  to 
charter-party  aad  bills  of  lading.  Gory  ft  Oo. 
indorsed  the  bills  of  lading  to  the  defendants,  who 
became  the  owners  of  the  cargo  in  due  course,  and 
who  knew  that  The  St.  Nazaire  would  arrive  at  their 
wharf  about  the  25th  of  January,  1902,  and  t^ere 
dischar^  as  custom vy — that  is,  that  at  certain  tim^s 
of  the  tide  she  would  be  aground.  Ttiere  was  there- 
fore an  obligation  on  the  part  of  the  defendants  to 
use  reasonable  care  to  have  the  berth  or  "  layer  "  in 
a  condition  fit  to  receive  the  ship  and  to  make  it 
reasonably  level.  It  was  their  custom  and  regular 
mode  of  bushiess  to  do  this,  and  it  wai  admitted  th«t 
it  was  to  their  own  interest  to  see  that  it  was 
properly  done.  They  did  not  warrant  that  the  berth 
should  be  in  a  fit  and  proper  cDnditiou,  bat  they 
impliedly  undertook  the  duty  and  obligation  which  1 
have  mentioned,  and  if  they  omitted  to  perform  it 
and  knew  that  the  berth  was  not  fit  for  the  ship  to 
occupy  it,  it  was  their  duty  to  give  notica  to  the 
owners'  representatives  before  the  ship  arrived,  so 
that  they  might  exercise  their  discretiou  whether  they 
would  or  would  not  berth  the  ship  there  and  incur 
the  risk  of  her  being  injured.  Sever«l  questions 
arise  for  my  decision :  (1)  Was  The  St.  Nazaire  in  a  fit 
and  proper  condition  on  her  arrival  at  the  berth  to 
take  the  ground  and  discharge  there  at  all  times  of 
tide?  (2)  Was  the  berth,  as  such,  a  fit  and  prop -r 
place  for  discharging  cargo  of  this  nature  P  Wai  it 
in  a  fit  and  proper  condition  when  The  Ville  de  St. 
Nazaire  arrived  there  P    (4)  If  not,  was  it  in  conse- 

tuenoe  of  a  failure  of  da^y  on  the  part  of  the 
efendants  in  that  behalf?  (5)  If  the  ship  was 
damaged  whilst  lying  on  the  berth,  wai  that  damage 
oaused  wholly  or  in  part  in  consequence  of  a  failure 
of  duty  on  behalf  of  the  defendants,  or  was  it  earned 
by  some  independant  act  of  the  owners'  representative  ? 


The  ViUe  de  St,  Nazaire  is  an  iron  ssrew  steamship 
and  was  buUt  in  1883  or  1884  to  Lloyd's  highest  dass, 
and  in  the  Bureau  Veritas  under  special  survey,  being 
also  in  their  hijg^hest  dass,  and  at  the  time  of  the 
matters  complained  of  she  was,  and  had  always  been, 
kept  up  to  her  dass  both  in  Lloyd's  and  the  Boreau 
Veritas.  She  is  what  is  called  a  flat-bottomed  ship, 
although,  of  course,  not  quite  so.  She  has  two  more 
cross  balk-heads  than  required  by  Lloyd's,  having  six 
in  alL  .She  was  built  with  'tween  decks,  but  in  1899, 
being  intended  for  use  iu  heavy  cargo  trades,  some  of 
her  transverse  beams  had  been  removed  to  facilitate 
the  loading  of  coal  or  mineral  cargoes,  and  to 
compensate  for  that  removal,  web  frames  were  intro- 
duced and  strong  angle  irons  were  put  in  longi- 
tudioally  on  the  inner  edge  of  the  stringer  plate  on 
both  sides.  AU  that  was  done  under  the  inspection 
of  the  surveyor  of  the  Bureau  Veritas  at  Bo^eaux. 
The  surveyor  of  that  society  at  O^rdiff  gave  evidence 
that  many  vessds  of  her  description  take  the  ground 
and  are  fie  to  do  so  provided  the  berth  is  kept  in  a 
proper  c  indition.  Since  1899  she  had  discharged  coal 
cargoes  and  one  cargo  of  iron  ore  aground,  but  when 
waterbome  to  a  certain  extent,  that  is  to  say,  that 
she  was  not  left  high  and  dry  as  she  was  at  Briton 
Ferry  when  the  tide  was  out  Oa  the  other  side,  Mr. 
Lewis,  a  marine  surveyor  of  experienoe,  gave  it  as  his 
opinion  that  the  ship  being  old  and  with  somewhat 
worn  shellplates  sras  not  fit  to  t«ke  the  ground  when 
loaded,  and  especially  with  a  cargo  of  iron  ore,  wbioh, 
he  said,  was  a  most  trying  one,  and  he  thought  it 
dangerous  to  have  done  so,  and  impated  her  damage 
to  wliat  he  called  her  own  inherent  weakoess.  The 
length  of  the  ship  was  260rt.  over  all,  and  245ft. 
b  tween  perpendiculars.  She  wai  34ft.  in  beam,  and 
had  19ft.  depth  of  hold.  At  Bdbv)  she  loaded  a 
cargo  of  1,739  tons  of  ir  n  or<»,  which  was  stowed  as 
follows  :  290  tons  in  hold  No.  1.  676  tons  in  hold  No. 
2,  401  tOQS  in  hold  No.  3.  and  372  tons  in  hold  No.  4. 
On  the  22nd  of  January  she  began  her  voyage  toward 
Briton  Ferry,  and,  as  might  be  expected  at  that  time 
of  the  year,  she  encountered  bid  weather.  The  ship's 
and  engineer's  logs  do  not  describe  it  ai  extraordm- 
arily  bad,  aiid  the  engineer's  log  shows  that  no  harm 
came  to  the  engines  and  thatnothmg  spedal  happened 
in  thtt  department  exoept  that  t*ie  shtp  had  to  be 
put  head  to  sea  twice  to  pump  the  water  out  of  the 
bilges,  there  being  some  difficulty  in  doing  it  on 
account  of  the  roses  of  the  bilge  pumpi  hanng  become 
choked.  It  is  not  suggested  that  tue  ship  sprang  a 
leak  on  the  voy*ge  or  that  anything  happened  to 
io^nre  the -hull.  But  a  great  deal  was  niadeatthe 
trial  of  a  con  nlar  report  made  by  the  master  on  the 
26th  of  Jaousry,  the  day  after  the  ship's  arrival  at 
Briton  Ferry,  and  after  she  had  been  aground  there, 
and  after  she  h«d,  as  alleged,  been  seriouily  injured 
in  the  way  of  her  engine-ro  ^m  and  boiler  spaces.  In 
thtt  document  the  master  stated  that  after  a  stormy 
passas^e,  the  ship,  b  filers,  eagles,  ftc,  had  safferfd 
much  by  her  violent  rolling  and  pitching.  He  also 
stated  that  the  ship  aid  cargo  arrivd  at  their 
destination  without  apparent  damage.  In  the  sam<) 
rep  irt  he  described  the  injuries  the  ship  sustained  on 
the  night  of  the  2dch  acd  early  morning  of  the  26tb, 
"  during  the  pounding  aloogside  the  qu^y." 

I  am  convinced  that  the  ship  sras  not  damaged 
during  her  voyage,  acd  I  attach  no  importance  to  what 
I  may  call  the  too  usu>il  language  of  her  master  in  hit 
consular  report,  made,  perhaps,  for  anotter  porpoio, 
and  unsupported  by  the  facts.  Nor  can  I  accept  tin 
theory  of  Mr.  Lewis  that  this  ship  was  damaged  by 
her  own  inherent  weakneu.  I  thiuk  she  was  a 
vrry  strong  ship,  as  I  shall  hereafter  more  particularly 
demonstrate,  and  it  is  a  very  important  itMt  that,  of 
several  shellplates   in   her  bottom   that  had  to  be 
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removed  when  she  was  pat  in  dry  dook  after  leaviog 
Briton  Ferry  Wharf,  all  of  them,  except  one,  were, 
after  being  faired,  put  back  in  their  places  and  with 
the  same  li^et  holes.  The  underwriters'  representa- 
tive would  not  h%ve  allowed  this  if  the  plates  had 
been  as  thla  and  worn  as  suggested  by  the 
defendants.  If  it  had  been  intended  to  rely  on  this 
point  of  inherent  weakness  and  worn  and  thin  plates, 
I  should  have  ezpeoted  to  have  received  evidence  of 
experts  who  had  inspected  the  plates  and  the  ship 
generally  when  she  was  in  dry'dock,  about  which  there 
could  have  been  no  difficulty,  for,  if  necessary,  the 
court  would  have  made  an  order  giving  leave  for  such 
inspection,  but  no  such  evidence  was  forthcoming 
A  point  was  also  made  bv  the  defendants  that  before 
the  vessel  was  fixed  for  this  cargo  the  owners 
stipulated  that  she  should  discharge  always  afloat,  and 
it  was  suggested  that  the  reason  for  doing  so  was  that 
they  were  afraid  to  let  her  take  the  ground.  But  the 
answer  is  that  the  owners  gave  way  on  being  assured 
by  the  charterers*  agents  that  the  berth  at  Briton 
Ferry  was  a  safe  one  to  discharge  aground  at,  and 
that  Messrs  MouPs  steamers  did  so  regularly.  It  is 
natural  that  the  owners  of  a  large  and  valuable  ship 
laden  with  a  cargo  of  this  description  should  prefer 
that  the  cargo  should  be  discnarged,  the  ship 
being  always  afloat,  but  in  this  case  I  attach  no 
importance  to  the  point,  and  one  reason  for  the  oon- 
clunon  to  which  I  have  come  is  that  not  a  word  of 
evidence  has  been  given  to  establish  the  fact  that  in 
the  previous  record  of  this  ship  she  had  b?en  found  to 
be  weak  or  injured.  In  the  caie  of  a  ship  it  is  com- 
paratively easy  to  ascertain  when  she  has  been 
repaired  and  the  reason  why. 

The  first  question  I  answer  byfiadingthat  The  Ville 
de  St.  Nazaire  was  in  a  fit  and  proper  condition  on  her 
arrival  at  Briton  Ferry  Wharf  to  take  the  ground  and 
discharge  there.  I  have  now  to  determine  when  she 
was  damaged,  and  on. this  part  of  the  case  I  think 
there  can  be  no  sort  of  doubt.  At  8  p.m.  on  the  25th 
of  January,  about  high  water,  she  arrived  alongside 
the  wharf  and  was  safely  and  properly  mad«  fast. 
Her  draught  of  water  was  1 8  ft.  2  in.  mean,  but  she 
was  down  about  one  foot  by  the  stern.  When  the 
tide  had  ebbed  one  foot,  the  ship  began  to  take 
the  ground.  It  was  high  water  that  evening  at 
7.30.  About  10  p.m.  loud  cracking  noises  were  heard 
under  the  engine-room  and  boiler  spaces  by  the 
master,  the  chief  engineer,  and  the  chief  offioer, 
and  they  continu'^d  more  or  less  loudly  until  5  a.m. 
of  the  next  day.  The  chief  engineer  reported  the 
matter  at  once  to  the  chief  officer,  who  went  down  to 
the  engine-room  and  saw  that  the  ship  had  been 
injured,  and  he  described  what  he  saw.  At  10  p.m. 
there  can  be  no  doubt  that  the  ship  was  waterbome, 
and  probably  had  nine  or  ten  feet  of  water  round 
her.  These  cracking  noises  continued  until  the  vf  ssel 
became  waterbome  again  on  the  following  morning, 
when  thev  ceased.  Tliis  is  an  important  fact  in  the 
case,  because,  when  she  had  discharged  ooal  cargoes 
at  Nantes  and  Bordeaux  and  took  no  harm  when 
aground,  the  suggested  explanation  was  that  she  was 
always  waterbome ;  but  if  waterbome  then  and  no 
hurt  was  done  to  her,  why  was  she  damaged  when  at 
Briton  Ferry  and  waterbome  ?  There  must  be  some 
reason  for  it,  and  I  have  already  decided  that  she  had 
not  been  injured  on  her  voyage  and  that  she  was  a 
strong  and  staunch  ship  when  she  arrived  at  Briton 
Ferry.  On  the  Sunday  morning,  the  26th,  the 
master  and  engineer  examined  the  ship  and  detailed 
in  evidence  what  they  saw,  and  I  accept  their  state- 
ments as  true.  The  engines  and  the  boilers  were 
displaced.  The  bunker  bulkheads  were  bulged, 
the  boiler  cradles-  were  broken,  and  many  st^mg 
standuons    were    bent.     All    that    damage    wts 


indicative  of  an  upward  pressure  at  the  bottom  of 
the  ship  from  below  and  outside  of  it.  On  the 
Sunday  the  master  and  others  on  the  ship  inspected 
her  at  low  water,  and  found  that  for  about  60ft.  or 
more  from  the  stem  going  aft  she  was  quite  unsup- 
ported on  the  berth,  and  daylight  for  that  distance 
could  be  seen  under  her,  in  some  places  there  being 
as  much  as  eighteen  inches  between  the  ship's 
bottom  and  the  ground  below.  No  doubt  uie 
master  attributed  the  damage  that  he  then  saw  to 
that  cause,  and  on  the  Monday  he  drew  the  matter 
to  the  attention  of  a  person  whom  he  believed  was 
the  wharf  manager,  and  he  complained  that  it  was 
caused  by  the  bad  condition  of  the  berth.  Hiving 
given  a  most  careful  consideration  to  the  evidence 
of  the  experts,  I  conclude  that  the  damage  done 
was  not  caosed  by  this  overhang  forwards.  If  the 
ship  had  been  damaged  by  it,  the  location  of  the 
damage  would  have  been  in  her  upperworks,  at  the 
point  of  breaking  strain  and  not  under  the  engine- 
room  where,  in  point  of  fact,  it  was.  But  not 
having  been  injured  by  this  considerable  overhang, 
I  find  that  it  indicated  a  great  strength  of  the  ship, 
for  if  she  had  been  weak  she  could  never  have 
remained  unhurt  in  her  upper  works.  It  must  not 
be  forgotten  that  in  No.  I  hold,  the  furthest  for- 
ward one,  there  was  290  tons  of  iron  ore.  I  have 
no  doubt  that  the  injury  done  to  the  ship  under 
the  engine-room  and  boiler  spaces  was  done  on  tiie 
night  of  the  25th  and  morning  of  the  26th  of 
January.  The  master,  thinking  that  the  ship  would 
break  in  two  if  left  in  her  original  berth,  moved 
her  on  the  Monday  evening  after  the  workmen  had 
left  off  discharging  cargo  for  the  day,  and  he  moved 
her  back  about  forty  feet  from  the  position  she  first 
had.  In  a  few  hours,  when  the  tide  had  somewhat 
ebbed,  the  same  cracking  noises  were  heard  on 
board,  but  not  in  the  same  part  of  the  ship 
ai  before.  This  time  the  noises  were  heard 
under  No.  2  hold  or  further  forward  than 
before.  No.  2  hold  being  that  part  of  the 
ship  next  forward  of  the  ^iler  spaoe.  There  is 
no  doubt  that  the  damage  in  No.  2  hold  and  to  the 
bottom  of  the  ship  nnder  it  was  done  on  that  Monday 
night  and  Tuesday  early  morning— as  the  tide  fell 
and  until  it  rose  again  sufficiently  to  fioat  the  ship. 

The  ship  having  been  damaged  in  the  way  and  at 
the  times  which  I  have  found,  I  proceed  to  answer  the 
next  question,  which  is,  Was  the  berth  as  such  a  fit 
and  proper  place  for  discharging  cargoes  of  this 
natare  Y  Tne  answer  is  unhesitatingly,  yes,  provided 
it  was  properly  looked  after.  Since  1890  no  less  than 
459  ore  cargoes  were  discharged  there,  and  witii  very 
few  exceptions  without  any  complaint  as  to  its  con- 
dition. It  is  said  that  three  such  complaints  were 
made  with  reference  to  three  vessels,  but  they  were 
never  insisted  on,  and  I  pass  them  by,  as,  in  my 
judgment,  there  is  not  enough  evidence  to  prove 
that  they  could  have  been  successfully  established.  I 
prefer  to  decide  this  case  on  the  evidence  relating  to 
it,  and  to  it  only.  Ample  proof  was  produced  at  the 
trial  that  if  the  *Mayer''  was  properly  looked  after, 
it  was  a  proper  place  at  which  vessels  could  lie  in 
safety  to  themielves  and  discharge  their  carso  whilst 
aground.  The  n^xt  question  is,  was  the  berUi  in  a  fit 
and  proper  condition  when  TAe  Ville  de  St.  Nazaire 
arrived  there  ?  This  is  the  difficult  part  of  the  care, 
and  I  have  had  to  give  it  my  most  attentive  and 
serious  consideration.  On  cross-examination  of  the 
defendants'  witnesses  who  spoke  on  the  snbject, 
it  was  established  that  although  the  berth  was  a 
good  berth  it  would  be  unsafe  for  ships  whilst 
unloading  unless  it  was  properly  watched  and 
looked  after,  and  that  it  was  necessary  to 
level  the  ground  alter  each  ship  had  left  it,  and 
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bafore  Koother  ship  took  its  plaoe.  [EQs  lordship 
thea  dealt  in  detail  with  the  eyidence  as  to  what 
Btepe  had  been  taken  to  prepare  the  berth  for  the 
reoeption  of  The  Ville  de  8L  Nazaire,  and  continued  :] 
I  have  very  carefoliy  coosidered  all  the  evidence  that 
bears  directly  or  indirectly  on  this  qnestion  of  the 
condition  of  the  berth  and  I  cannot  accept  the 
evidence  of  the  defendants'  servants,  to  whose  care- 
lessness I  attribate  the  condition  of  the  berth  on 
the  ship's  arrival.  I  find  myself  obliged  to  come  to 
the  conclnsion  that  this  berth  or  layer  was  not  in  a 
fit  and  proper  condition  for  T?ie  Ville  de  Si.  Nazaire 
on  her  arrival  there,  and  I  find  that  the  ground  was 
improperly  and,  for  that  ship  with  that  cargo, 
daagerously  uneven,  and  that  that  was  the  direct 
cause  of  the  damage  done  to  her  on  the  first  berthing, 
or  in  other  woras  on  the  night  of  the  25th  of 
January  and  the  early  morning  of  the  26th,  and  up 
to  the  time  of  her  being  removed  on  the  evening  of 
the  27th.  That  the  uneven  condition  of  the  berSi  in 
the  neighbourhood  of  the  damage  caused  her  to  be  un- 
supported forward  and  damaged  aft  I  have  no  doubt, 
and  it  may  also  have  been  partly  caused  by  her  stem 
taking  the  ground  on  a  hollow  in  the  h«rth.  The 
depu^  harbour-master,  one  of  the  defendants' 
witnesses,  stated  that  he  had  never  seen  a  ship  lying  on 
that  berth  with  so  great  an  overhang  as  she  had,  and 
he  alto  admitted  that  if  he  had  found  a  ship  set  up 
amidships  as  this  vessel  was,  he  should  conclude  she 
had  sat  upon  something  hard,  by  which,  of  course, 
he  meant  something  abnormal.  The  fact  that  so  mauy 
ships  have  been  at  that  berth  with  safety,  coupled 
with  my  finding  of  fact  that  The  Ville  de  Bi,  Nazaire 
was  a  very  strong  ship  and  fit  to  discharge  aground, 
is  evidence  that  the  berth  could  not  have  been  on  this 
occasion  in  a  fit  and  proper  condition  to  receive  her. 

There  is  yet  another  question  to  ba  answered .  It  has 
been  pleaded  by  the  defeudauts  that  after  The  Ville 
de  8t.  Nazaire  had  been  berthed  on  her  arrival  the 
master  improperly  shifted  her  to  another  place,  and 
improperly  omitted  to  attend  to  her  mooring  ropes 
from  time  to  time  as  the  tide  rose  and  fell,  and.  it  is 
suggested  that  after  she  was  removed  by  the  maiter 
her  bow  was  not  hauled  in  against  the  wharf  wall, 
and  consequently  moved  or  ranged  about.  It  was 
also  sunested  that  the  effect  of  this  shiftiog  of  the 
ship  ana  berthing  her  at  an  aogle  and  partly  over  her 
first  berth  caused  her  to  lie  in  such  a  position  that 
whatever  inequalities  she  made  or  might  have  made 
on  the  first  berth  by  her  own  weight  became  a 
danger  to  her,  and  that  lyin^  on  them  or  on  some 
part  of  them  caused  the  injuries  which  she  sustaiaed 
or  some  of  them.  Mr.  Bray,  when  addressing  the 
court,  said  that  this  was  dear  to  demonstratbn. 
Assuming  the  truth  of  the  allegation  as  to  her  being 
improperly  berthed  after  being  shifted  there  would 
be  a  great  deal  in  it,  but  I  do  not  accept 
those  allegations.  What  happened  in  fact  was  this : 
The  master,  believing  that  the  damage  which  his 
ship  had  already  sustained  was  due  to  the  overhang 
forward,  asked  the  leave  of  Mr.  Roberts,  one  of  the 
defendants'  officials,  to  move  her  some  forty  feet 
astern,  and  whether  he  got  such  leave  or  not  1  find 
that  he  imderstood  and  thousht  that  he  had  it.  He 
could  not  speak  EogltshandMr.  Roberts  could  not 
speak  Freooh.  So  on  the  Monday  evening,  at  high- 
water,  the  ship  was  shifted  some  forty  feet  astern, 
and  was,  as  I  find,  properly  made  fast  again  and 
hauled  in  alongside  the  wharf  as  much  as  its  some- 
what curved  shape  (convex  towards  the  ship)  would 
allow.  I  fiod  as  a  f«ct  that  the  ship  was  properly 
shifted  and  that  her  master  did  it  for  the  best  and  in 
the  belief  that  it  would  save  his  ship  from  further 
damage.  The  veracity  of  the  master  has  been  sevwely 
attacked  on  more  points  than  one,  but  I  consider  him 


a  witness  of  truth,  and  any  miitake  which  he  may 
have  made  as  to  conversations  I  attribute  to  his  want 
of  knowledge  of  the  Boglish  language.  I  decide  this 
icBue  therefore  in  favour  the  plaintiffs,  and  find  that 
the  second  damage  to  the  ship,  was  not  caused  by  the 
act  of  her  master,  but  in  consequence  of  the 
improper  condition  of  the  berth.  The  result  is  that  my 
judgment  on  all  points  must  be,  and  is,  in  favour  of 
the  plaintiffs  for  such  damages  as  may  be  assessed  by 
the  registrar  and  merchants,  and  costs. 

Solicitors  for  plaintiff,  Stokee  &  Stokea, 

Solicitors  for  defendants,  Everett  &  Hodgkinaon, 


From  Ohan.  Div.  ^ 

(Yaughau  Williams,  Bomer  and  |  May  13,  29. 

Gozens-Hardy,  L.JJ.)  ) 

In  re  Ibo  IirvBSTMBNT  Tbust  (EjIMITBd).  (a.) 

Practice—  Costs —  Company —  Winding  up — Appeal  — 
More  than  one  set  of  contribtUories  supporting  respon^ 
dent  in  court  below — One  set  of  costs. 

An  appellant  from  an  order  on  a  winding-up  petition^ 
when  the  respondent  has  been  supported  in  the  court  below 
by  more  than  one  set  of  coniribiUories^  if  he  does  not  wish 
to  disturb  that  part  of  the  order  which  gives  one  set  of 
costs  among  those  persons,  should  give  notice  by  letters  to 
the  creditors  or  shareholders  in  question  that  an  appeal  is 
pending  whicht  however,  does  not  affect  the  order  made  in 
the  court  below,  so  far  as  their  costs  are  concerned.  If 
creditors  or  shareholders,  after  receiving  stAch  a  letter, 
appear  on,  and  successfvMy  oppose,  the  appeal,  they  will 
only  be  entitled  to  one  set  of  coats  among  them,  the  rule  in 
the  court  bdow  applying  in  such  a  case  in  the  Court  of 
Appeal, 

In  this  case  a  petition  to  wind  up  the  above  com- 
pany had  been  presented  by  a  creditor  and  had  been 
dismissed  by  Byrne,  J.,  with  costs. 

There  were  two  sets  of  contributories  oppoeing  the 
petition  in  the  court  below  and  one  set  of  costs  was 
allowed  between  them. 

The  petitioner  appealed  and  his  appeal  was  dismissed 
with  costs. 

The  notice  of  appeal  had  been  served  on  both 
sets  of  contributories,  and  they  had  appeared  on  the 
appeal. 

The  order,  as  drawn  up,  allowed  only  one  set  of 
costs  of  the  appeal  between  the  oontributoriee. 

The  question  was  now  raised  whether  the  practice 
in  tiiie  court  below,  of  allowing  one  set  of  costs  among 
the  various  successful  contributories,  applied  to  the 
case  of  contributories  supporting  the  successful  side 
on  an  appekt 

Oatey  and  R  J.  Parker,  for  the  contributories. 

Kirby,  for  the  petitioner. 

Cur.  adv,  vulU 

May  29.— Vatjghan  Williams,  L.  J.— In  this  case 
we  took  time  to  consider,  because  we  wanted  to  asoer* 
tain  from  the  learned  registrars  whether  there  was  any 
settied  practice  as  to  how  the  costs  ought  to  be  dealt 
with  in  a  case  in  which  there  was  an  appeal,  and  those 
persons,  whether  shareholders  or  creditors,  who  in  the 
court  below  had  supported  the  succeisful  party  were 
affected  in  this  sense,  that   the   order    below  was 


(a.)  Reported  by  J.  I.  Stirling,  Esq.,  Barrister- 
at-Law. 
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appealed,  but  there  was  nothing  to  deprive  those 
persons  who  had  in  the  oonrt  below  supported  the 
successful  side,  of  the  one  set  of  costs  which  they  get 
amongst  them  all,  according  to  the  fixed  practice  in 
the  court  in  which  the  petition  was  presented. 

Now  we  have  made  inquiries,  and  we  have  had  a 
most  careful  report  made  to  us  by  the  registrars,  and 
the  result  is  that  it  cannot  be  truly  said  that  there  is 
acy  fixed  practice  whatsoever  in  tUs  matter. 

Before  I  say  what  our  conclusion  is  as  to  what  the 
order  ought  to  be  under  these  circumstances,  I  pro- 
pose to  say  a  word  about  a  case  that  was  cited  in  the 
course  of  the  discussion,  In  re  New  Oaa  Co,,  25 
W.  B.  643,  5  Gh.  D.  703.  It  was  supposed  that  there 
was  somethinff  said  by  Sir  Gborge  Jessel  in  that  case 
which  disposed  of  this  question,  but  if  the  decision  is 
oarefuUy  looked  at  it  does  not  dispose  of  this  ques- 
tion at  all.  That  was  a  case  in  which  there  was  a 
petition  for  winding  up  the  New  Gas  Co.  which  came 
before  Yioe-Chancdlor  Bacon.  The  Yice-Ghanoellor 
was  of  opinion  that  the  petitioner  had  failed  to 
establish  his  case  and  dismissed  the  p<«titioD,  but 
ordered  the  creditors  who  opposed  to  pay  their  own 
costs.  Now  that  was  dearly  wrong,  because  it  was 
plain  that  the  creditors  who  opposed,  either  collec- 
tively or  individually,  or  in  fact  according  to  the 
established  practice  collectively,  were  entitled  to  one 
set  of  costs  amongst  them,  and  the  Yice-ChanceUor 
by  his  decision  had  refused  them  that  set  of  costs. 
There  was  a  suggestion  there  that  there  was  a 
difiEerence  between  a  shareholder's  petition  and  a 
creditor's  petition.  Sir  George  Jessel  says :  **  1  never 
heard  of  any  distinction  in  this  respect  between  a 
shareholder's  petition  and  a  creditor's  petition.  The 
advertisement  which  the  company  was  bound  to  issue 
under  the  General  Bules  of  1862  says,  '  Any  creditor 
or  contributory  of  the  said  company  desiring  to  oppose 
the  makiog  of  an  order  for  the  winding  up  of  the  said 
company  under  the  above  Act,  should  appear  at  the 
time  of  hearing  by  himself  or  his  counsel  for  that 
purpose.'  Tou  have,  therefore,  invited  the  creditors 
to  appear  and  oppose.  I  think  they  had  a  right  to 
appear,  and  beiog  successful  they  are  entitled  to  one 
set  of  costs."  That  was  really  merely  a  reversal  of 
the  decision  of  Bacon,  Y.C,  in  the  court  of  first 
instance,  and  that  is  all,  in  my  opinion,  that  those 
words  mean. 

There  being  neither  express  authority  nor  practice 
in  dealing  with  this  matter,  it  rests  with  us,  sitting  as 
a  Court  of  Appeal,  to  lay  down  a  role  ourselves  as  to 
how  the  costs  should  be  dealt  with  in  oases  where 
there  is  an  appeal  from  the  learned  judge  before  whom 
the  petition  for  winding  up  was  heard;  and  we 
think  that  the  proper  rule  to  lay  down  is  this  :  that 
the  appellant,  who  presumably  has  been  ordered  to 
pay  one  set  of  costs  amongst  those  shareholders  or 
creditors  who  supported  the  respondent  in  the  court 
below,  must  make  up  his  mind  whether  it  is  worth  h^'s 
while  to  disturb  that  part  of  the  order  which  gave  to 
those  shareholders  or  creditors  who  supported  the 
successful  party  one  set  of  costs.  If,  either,  having 
paid  that  one  set  of  costs  he  wishes  to  be  recouped 
that  amount,  or,  if  he  has  not  actually  paid  and  is  still 
under  the  original  order,  he  wishes  to  get  rid  of 
that  liability,  in  either  of  those  oases  he  is  asking  for 
an  order  which  obviously  will  affect  personally  those 
individual  shareholders  and  creditors.  He  may  think 
that  it  is  not  worth  his  while  to  run  the  risk  of  addi- 
tional costs  by  asking  for  a  discharge  or  modification 
of  that  part  of  the  order,  and  under  those  circum- 
stances he  should  really  limit  his  appeal  in  that  way ; 
he  should  make  it  plam  that  by  ms  appeal  he  does 
not  seek  to  affect  mat  part  of  the  order  which  save 
the  one  set  of  costs  amongst  those  who  supported  the 
respondent.    But  then  it  is  said,  undoubtedly  the 


shareholders  and  creditors  who  appeared  below,  at 
all  events,  had  the  right  to  appear  on  the  appeal  in 
the  same  way  that  they  did  in  the  court  below, 
and  they  must  not  be  excluded  from  that  right ;  and 
somehow  or  other  they  must  have  that  notice  which 
they  would  have  had  in  the  court  below  under  the 
advertisement  to  which  Sir  George  Jessel  refers  in  hia 
judgment. 

We  tiiiok  that  that  difficulty  can  be  got  over.  The 
appellant  who  wishes  to  avoid  the  risk  of  costs  in 
respect  of  these  costs  which  those  supporting  the  re- 
spondent below  have  either  had  paid  to  them  or  have 
the  right  to  have  paid  to  them,  must  write  a  letter  to 
those  creditors— he  must  koow  who  they  are — or  to 
their  solicitors,  simply  to  tell  tiiem,  if  it  be  the  fact, 
that  he  does  not  propose  to  ask 'either  for  recoupment 
or  to  disturb  that  part  of  the  order — a  letter  wludh,  if 
properly  framed,  must,  of  course,  announce  the  fact 
of  the  pending  appeed ;  and  any  creditors  or  share- 
holders who  think  fit  to  appear  upon  the  appeal  may 
do  so,  but  they  will  do  so  under  the  rule  we  propose 
to  lay  down  «ith  full  knowledge  that  the  one  set  of 
costs  amongst  them  all,  a  rule  which  is  applied  in  the 
court  of  first  instance,  will  continue  to  apply  in  the 
Court  of  Appeal.  I  hope  that  I  have  made  my  meaning 
plain,  but  it  is  shortly  this,  that  inasmuch  as  there  is  an 
order  here  appealed  against,  which  if  appealed  against 
in  its  entirety  might  be  wholly  reversed  so  as  to  take 
away  from  those  creditors  or  shareholders  tiie  costs 
which  they  got  in  the  court  below,  the  appellant  must 
take  care  to  give  due  notice  to  those  persons  entitled 
to  that  right  that  he  does  not  propose  to  ask  to  have 
the  order  modified  or  discharged  in  such  a  way  as  to 
effect  at  all  the  right  to  costs  which  has  been  given 
by  the  judgment  in  the  court  below  to  those  oreditors 
or  shareh(3ders  supporting.  But  having  regard  to 
the  fact  that  the  shareholders  and  oreditors  wm  have 
the  right  to  appear  in  the  Court  of  Appeal  if  they 
like,  notwithstanding  that  they  personally  are  not 
proposed  to  be  affected  by  the  order  that  is  asked  for 
by  the  appellant,  a  leUer  such  as  that  which  I 
ha?e  suggested  ought  to  be  written  to  them  saying 
that  it  is  not  proposed  to  affect  that  part  of  the  order ; 
and  then  if  those  oreditors  or  shareholders  like  to 
appear,  they  will  appear  with  the  knowledge  that 
they  will  only  get  one  set  of  costs  amongst  thun*  In 
the  present  case  both  sets  of  oontributories  wUl  get 
their  costs,  and  the  words  of  the  order  limiting  them 
to  one  set  will  be  struck  out. 

BoMEB  and  Cozens-Ha&dy,  L.J  J.,  concurred. 

Solicitors,  Ingle,  Holmes,  8<m9,  d:  Pott ;  Pritchard  ^ 
Sons;  Aahurstf  Morris,  Crisp,  &  Co. 


May  26,  28. 


From  Chan.  Div.  \ 

(Yaughan  Williams,  Bomer,  and  > 

Cozens-Hardy,  L.J  J.)  ) 

Lambouen  t;.  MoLbllak.  (a.) 

Landlord  and  tenant — Lease — Covenant  to  yield  up  fia^ 
tures—  Construction— Trade  fixtures — General  words— 
Ejasdem  generis— ^^^^  of  tenant  to  remove  trade 
fixtures. 

In  a  covenant  by  a  tenant  to  deliver  up  fixtures  at  the 
end  of  his  lease,  if  there  w  a  series  of  words  which  point 
to  additions  to  the  premises  which  ordinarily  would  not 
as  between  landlord  and  tenant  be  removable  by  the  tenant, 
general  words  which  follow  those  particular  words  oughi 
t'^  he  confined  to  things  not  included  in  tenant's  fixtfres, 

(a.)  Reported  by  J.  I.  Shrlinq,  Esq.,  Barrlster- 
at-Law. 
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unless  there  is  something  which  clearly  shows  an  express 
intention  that  they  are  not  to  he  so  confined. 

In  order  to  show  that  the  covenant  for  delivery  up  Jms 
taken  away  the  tenants  rights,  the  onui  is  on  the  land- 
lord  to  shc.w  that  that  was  the  object  and  intention  of  the 
covenant^  and  if  the  language  of  the  covenant  leaves  the 
matter  doubtful,  the  ordinary  rights  of  the  tenant  will 
not  be  interfered  with. 

BiBhop  V.  BUiott,  3  Ws  R*  454,  11  Exch.  113, 
approved. 

Decision  o/Eekewioh,  J.,  [1903]  1  Ch*  806,  reversed. 

Thii  was  an  appeal  from  a  deciiion  of  Eekewioh, 
J,  (reported  [1908]  1  Ch.  806). 

By  an  underlease  dated  the  16tli  of  Febraary, 
1899,  and  made  between  the  plaintiff  Thomas  Nixon 
of  the  one  part  and  Lonis  Solomons  of  the  other  part, 
Nixon  demised  a  meisuage  and  premises  known  as  No. 
6,  Crispin-street,  Spitalfields,  in  the  ooonty  of  London, 
to  Solomons  for  the  term  of  twenty-one  years  from 
the  29th  of  September,  1898,  at  the  rent  therein  inen- 
tioned.  By  the  said  indenture  Solomons  covenanted 
with  Nixon  that  (among  other  things)  Solomons  would 
keep  the  demised  premises  in  repair  as  therein  men- 
tioned, and  the  same  and  every  part  thereof  so  repaired 
would  at  the  end  and  expiration  or  othef  sooner 
determination  of  the  said  tenn  peaceably  and  quietly 
leave,  surrender,  and  yield  up  unto  Nixon  "  toother 
witli  all  doors,  looks,  keys,  bolts,  bars,  staples,  lunges, 
iron  pins,  wainsoots,  hewths,  stones,  marUe  and  other 
ohimney-pfeces,  slabs,  shutters,  fastenings,  partitions, 
pipes,  pumps,  sinks,  gutters  of  lead,  posts,  pides, 
rails,  drossers,  shelves,  and  all  other  ereotions,  build- 
ings, improvements,  fixtures,  and  things  which  then 
were  or  which  at  any  time  during  the  said  term 
should  be  fixed,  fastened,  or  belong  to  the  said  demised 
messuage  and  premises  or  any  part  thereof." 
Solomons  also  covenanted  that  he  would  not  use, 
exercise,  or  carry  on,  or  permit  to  be  used,  exercised, 
or  carried  on,  in  any  part  of  the  demised  premises,  any 
trade  or  business  whatsoever  except  that  of  a  boot  and 
shoe  manufacturer,  without  the  license  and  consent  of 
the  lessor  Nixon  or  his  superior  landlord  in  writioff 
first  had  and  obtained ;  and  that  he  Solomons  would 
not  erect  on  the  premises  any  machinery  other  than 
that  propelled  by  hand  or  foot  without  the  consent  in 
writing  of  Nixon. 

By  an  indenture  of  the  30th  of  May,  1902,  the 
premises  comprised  in  the  said  underlease  of  the 
16th  of  February,  1899,  were  sub-demised  by  the 
plaintiff  Nixon  to  the  plaintiff  Lamboum  by  way  of 
mortgage  for  securing  the  payment  of  £600  and 
interest. 

In  November,  1902,  Solomons  was  adjudicated 
bankrupt  and  the  defendant  Henry  MoLellan  was 
appointed  trustee  of  his  propertv  in  the  bankrupt<^. 

The  defendant  as  trustee  in  bankruptcy  advertised 
for  sale  by  auction  on  the  premises  demised  by  the 
underlease  of  tiie  16th  of  February,  1899,  certain  stock- 
in-trade  and  machinery  which  comprised  the  following 
artidee— namely :  (a)  On  the  second  fioor  of  the 
messuage  three  wooden  stands  reaching  from  fioor  to 
roof ;  (6)  on  the  first  fioor  of  the  messuage  four  heel- 
building  machines,  one  heel-attaching  machine,  and 
one  channelling  machine ;  (c)  on  the  ground  fi  yot  of 
the  messuage  one  heel  finisher  machine  or  heel 
trimmer,  one  sole-edge  trimming  machine  or  edge 
setter,  one  scouring  machine,  four  wooden  stands 
zeaohhig  from  fioor  to  roof,  and  certain  fitted  shafting 
and  other  machinery  (including  a  conveyor  and 
piping);  and  (d)  in  the  basement  an  electric  motor 
machine. 

The  plaintiffis  requested  the  defendant  to  withdraw 
the  above-mentioned  articles  from  the  sale  on  the 
ground  that  they  were  the  property  of  the  plaintiffs 


by  virtue  of  the  covenants  in  the  underlease  which 
was  still  subsisting  and  was  vested  in  the  defendant 
as  trostee  in  banlmiptcy.  The  defendant  declined  to 
withdraw  the  articles  from  the  sale,  and  contended 
that  he  was  entitled  to  aeLl  them  separately  and  so  as 
to  involve  their  removal  from  the  premises.  The 
plaintiffs  thereupon  brought  the  present  action  to 
obtain  a  declaration  that  the  defendant  was  not 
entitled  to  remove  or  cause  the  removal  from  the 
demiied  premises  of  the  articles  or  aijiy  other  erections, 
buildings,  improvements,  fixtures,  or  things  which 
then  or  at  any  time  during  the  term  created  by  the 
underleaie  of  the  16th  of  Febraary,  1899,  had  been  or 
should  be  fixed,  fastened,  or  belonging  to  the 
demised  premises  or  any  part  thereof,  and  an  in j  auc- 
tion to  restrain  such  removal. 

It  wai  not  disputed  at  the  trial  in  the  court  below 
that  the  articles  in  question  were  articles  used  in  the 
bankrupt's  trade,  and  the  only  question  argued  was 
whether  the  articles  beioff  trade  fixtures  were  sabject 
to  the  covenant  contained  in  the  underlease  for  the 
yielding  up  of  fixtures  and  other  articles  as  above 
mentioned. 

Kekewich,  J.,  following  Bidder  v.  Trinidad  FetrO" 
leum  Co.,  17  W.  B.  163,  held  that  the  covenant  by 
reaion  of  the  general  words  therein  contained 
extended  to  the  trade  fixtures,  and  made  the  declara- 
tion asked  for. 

The  defendant  appealed. 

Stewart  Smith,  K,C,,  and  E.  Ford,  for  the  appellani 
— ^The  concluding  words  of  the  covenant  ought  to  be 
construed  according  to  the  ej'usdem  generis  doctrine. 
Bishop  Y.  Elliott,  3  W.  B.  454,  11  Exch.  113.  and 
Dumergue  v.  Bumsey,  12  W.  B.  205,  2  H.  &  a  777, 
govern  the  present  case ;  Bidder  v.  Trinidad  Petroleum 
Co,,  and  Wilson  v.  Whateley,  9  W.  B.  331, 1  Joh.  &  H. 
436,  are  distinguishable. 

Bolt  {Warrington,  E.G.,  with  him],  for  the 
respondents.— The  words  of  the  covenant  are  wide 
enough  to  include  everything  which  becomes  attached 
to  the  bi:dlding,  and  should  be  construed  according  to 
their  natural  meaning:  Anderson  v.  Anderson,  43 
W.  B.  322,  [1895]  1  Q.  B.  749. 

[BOMEB,  L.J.,  referred  to  Burt  v.  Haslett,  4  W.  B. 
485,  18  G.  B.  162,  893.] 
Stewart  Smith,  K,C.,  replied. 

Vauqhan  Williams,  L.J.— I  agree  with  the 
observation  of  Kekewich,  J.,  that  the  authorities 
which  have  been  cited  in  this  case  do  not  leave  the 
question  of  the  construction  of  the  covenant  in  tiiis 
case  very  dear.  We  have  come  to  the  conclusion 
that  this  covenant  does  not  throw  upon  the  tenant 
the  obligation  of  yielding  up  on  the  determination  of 
the  term  trade  utnres  of  the  dass  described  in  an 
affidavit  which  has  been  accepted  on  both  sides  as 
fairly  describing  the  trade  fixtures  in  question.  I 
will  not  go  through  the  affidavit  in  detail,  but  speak- 
ing generally  of  the  trade  machinery  here,  it  is  not 
machinery  which,  when  put  up,  becomes  an  integral 
part  of  or  an  addition  to  the  bailding.  On  the 
contrary,  it  seens  to  me  plain  that  the  onlv  connec- 
tion of  the  trade  machinery  with  the  bnildinff  was 
for  the  more  convenient  user  of  the  machinery  for  the 
purposes  of  the  business.  Some  part  of  the 
machinery,  no  doubt,  could  be  used  in  connection 
with  other  machinery  if  put  there,  but  I  do  not  think 
that  any  part  of  it  was  placed  on  the  premises  for  the 
improvement  of  them,  but  only  for  the  more  con- 
venient user  of  the  machinery.  Having  said  that  as 
to  the  subject-matter,  I  come  to  the  lease.  The 
tenant  is  described  as  a  boot  and  shoe  manufacturer, 
and  it  is  plain  that  it  was  contemplated  that  he  should 
I  carry  on   that  business  upon  the  premises.    Tha^ 
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beiog  the  intentioii  of  both  parties  to  the  lease  as  to 
the  user  of  the  premises,  then  oomes  the  covenant  for 
delivery  up  of  the  premises  at  the  end  of  the  term, 
which  contains  tiiie  words  that  we  have  to  construe. 
Now,  primd  facte,  apart  from  express  agreement,  trade 
fixtures  woidd  be  removable  by  the  tenant  under  such 
a  lease  as  this  at  the  end  of  his  term.     We  have, 
therefore,  to  see  whether,  on  the  true  construction  of 
this  covenant,  the  right  of  removal  is  taken  away 
from  the  tenant.     If  one  looks  at  the  particular 
words  of  the  covenant,  as  regards  those  words  which 
end  with  the  word  **  shelves,"  it  is  not  easy  to  say  of 
any  one  of  them  that  it  is  not  of  such  a  character 
that  under  the  ordinary  law  it  would  be  irremovable 
by  the  tenant.    These  fixtures  are  such  as  are  some- 
times   described   as   landlord's    fixtures,    meaning 
thereby,  to  my  mind,  fixtures  which  a  tenant  cannot 
under  ttie  ordinary  law  remove  as  against  his  land- 
lord by  reason  of  their  attachment  to  the  premises. 
Of  all  these  articles  of  which  I  am  speaking,  although 
some  of  them  might  be  in  the  nature  of  removable  fix- 
tures, still  there  is  not  one  that  might  not  be  just  as  well 
an  irremovable  fixture.    However  that  might  be,  it  is 
plain  that  the  particular  enumeration  here  does  not 
mdude  this  machinery.    The  word  machinery  is  not 
used  from  beginning  to  end  of  the  covenant,  and  when 
there  is  a  lease  of  premises  for  the  express  purpose  of 
their  being  used  for  a  boot  and  shoe  manufactory  it 
is,  as  a  matter  of  business,  very  diffioolt  to  believe 
that  if  the  landlord  really  meant  that  the  m%chinery 
was  not  to  be  removed  by  the  tenant  he  should  not 
have  said  so  in  plain  words.    It  is  a  most  important 
tbing  and  vet  it  is  not  mentioned  from  beginning  to 
end  of  the  covenant.    It  is  not  contended  that  there 
is  anything^  in  these  j^aftioular  words  which  would 
cover  machinery ;  aud  if  the  tenant  is  to  be  restricted 
from  removing  this  machinery,  the  restrictioa  must 
be  found  in  the   general  words  of   the   covenant. 
Curiously  enough,  this  case  seems  to  be  the  exact 
converse  of  Burt  v.  ffasldt»    In  that  case  there  was  a 
particular  enumeration  of  the  articles  to  be  yielded 
up  by  the  tenant  at  the  end  of  the  term,  and  general 
words  not  very  unlike  the  general  words  here,  and 
the  Court  of  Common  Pleas  held  that  the  particolar 
plate-glass  front  which  had  been  put  into  the  shop 
there  came  within  the  enumeration  as  being  a  window. 
But  when  the  case  came  on  a  writ  of  error  before  the 
Court  of  Exchequer  Chamber,  that  court  was  not 
satisfied  whether  the  plate-glass  front  was  a  window, 
or  whether  it  came  within  the  general  words  as  an 
improvement,  but  they  held  that  in  one  way  or  the 
other  it  was  clearly  within  the  covenant,  and  there- 
fore not  removable  by  the  tenant.  As  to  tiie  covenant 
in  the  present  case,  in  my  jadgment,  it  does  not 
much  matter  in  which  way  one  looks  at  it.    This 
machinwy  does  not  come  within  the  enumeration  of 
the  particular  words,  nor  within  the  general  words, 
even  though  one  leaves  out  the  appUcation  of  the 
ejuadem  generis  doctrine.    I  think  the  present  case 
could  be  decided  on  the  basis  of  Bishop  v.  Elliott 
and  Dumergue  v.  Bumsey.    Both  those  cafes  sbow 
that  the  eywdem  generis  rale  is  to  be  applied  in  this 
way — ^namely,  that  if  you  can  find  in  the  things 
described   bv   the   particular   words   some   charac- 
teristic constituting  them  a  genus,  then  you  should 
lioiit  the  general  words  which  follow  them  to  thiogs 
of  that  genus.    In  the  present  case  all  the  articles 
enumerated  by  the  particular  words  according  to 
their  natural  meaning  nave  the  common  characteristic 
of  irremovability,  and  in  these  circumstances  I  think 
we  ought  only  to  apply  the  general  words  to  articles 
of  that  genus.    But,  even  apart  from  that,  construing 
the  general  words  here  without   any  such   Umita- 
tinn,  I  should  come  to  the  same  conclusion  from  a 
'consideration  of  the  general  words  themselves.    The  j 


general  words  are  "erections,  buildings,  improve- 
ments, fixtures.*'  TaUng  them  separately,  I  think 
with  regard  to  **  erections,'*  subject  to  what  I  shall 
have  to  say  presently,  that  word  cannot  properly  be 
applied  to  machinery  fastened  to  the  floor  of  the 
premises  for  more  convenient  u«er.  To  use  the  words 
of  Lord  Maonaghten  in  London  and  South  African 
Exploration  Co,  v.  De  Beers  Consolidated  Mines,  [1895] 
A.  C.  451,  43  W.  B.  Dig.  28— speaking  of  the  word 
''improvements" — ''that    is    not   the    natural    or 

E roper  meaning  of  the  expression,  which  seems  to 
e  more  applicable  to  something  attached  to  and 
forming  an  integral  part  of  the  thiog  improved  than 
to  something  which  is  merely  added  to  it  or  plaoed 
upon  it  without  annexation  or  union."  In  the  same 
way  I  think  that  what  I  have  indicated  is  not  the 
natural  meaning  of  the  word  "  erections,"  and  for 
that  reason  I  think  that  the  word,  especially  when 
used  in  immediate  collocation  with  **  buildings,"  has 
no  application  to  things  placed  on  the  floor  of  the 
the  house  without  any  idea  of  adding  to  it  in  any 
sense.  I  read  the  word  "  improvements  "  in  a  similaor 
way.  With  regard  to  the  provision  that  the  lessee  shall 
not  erect  on  the  premises  any  machinery  other  than 
that  of  a  specified  kind  without  the  consent  of  the 
landlord,  I  do  not  think  that  binds  ua  as  to  the 
meaning  to  be  put  upon  the  wcrd  "  erections  "  in  the 
general  words  of  the  other  covenant  in  the  collooation 
in  which  we  there  find  it  Then  when  we  come  to 
the  word  « fixtures,"  I  think  that  if  we  look  at  the 
covenant  as  a  whole,  and  bear  in  mind  the  proper 
application  of  the  ejusdem  generis  doctrine,  we  are  not 
entitled  to  hold  that  these  articles  of  machinery, 
which  are  dearly  removable,  come  within  it.  It  is 
desirable  that  we  should  lay  down  such  a  role  tiiat 
landlords  and  tenants  may  know  once  and  lor  all,  that 
if  a  man  is  letting  a  house  which  is  to  be  fitted  with 
machinery  to  a  tenant  who  intends  to  use  the  hoose 
for  the  purpose  of  a  trade,  and  the  landlord  means  to 
restrict  the  natural  right  of  the  tenant  to  remove 
trade  machinery  or  fixtures  placed  so  as  to  be  more 
convenieDtly  used,  and  not  to  be  added  to  the  premises, 
he  must  say  so  plainly.  It  seems  to  me  that  if  the 
language  used  leaves  the  matter  doubtful,  the  ordinary 
right  of  the  tenant  to  remove  trade  fixtures  most  not 
be  interfered  with. 

BoMiB,  L. J. — I  have  felt  extreme  doubt  about  this 
case,  but  on  careful  consideration  I  have  come  to  the 
conclusion  that  the  appellant  is  right  What  has  to 
a  great  extent  induced  me  to  oome  to  this  oonolasion 
is  the  knowledge  that  we  must  all  have,  how  extremely 
hard  it  would  be  to  a  tenant  under  an  ordinary  lease 
to  hold  that  he  had  lost  his  ordinary  right  to  remove 
trade  fixtures  put  up  by  him  merdy  by  the  nee  of 
ordinary  general  words  in  the  covenant  in  the 
leise  as  to  delivering  up  the  demised  premises 
at  the  end  of  his  term,  unless  it  can  be  clearly 
gath(»red  that  the  words  were  meant  to  cover 
the  fixtures  and  prevent  the  tenant  from  removing 
them.  In  order  to  show  that  the  covenant  for 
delivery  up  has  taken  away  the  tenant's  rights,  the 
onus  is  strongly  on  the  landlord  to  make  it  dear  that 
that  was  the  object  and  inteotion  of  the  oovenant. 
That  is  borne  out  by  Bishop  v.  EllioU»  That  oase 
proceeds  on  that  prindple,  and  the  decision  has 
stood  unimpugned  for  many  years,  and  we  ought  not 
lightly  to  depart  from  it  It  is  very  important  that 
on  such  a  suDject  as  we  have  to  deal  with  here  the 
law  should  be  settled  as  much  as  possible,  and  it 
would,  I  think,  be  very  unfortunate  if  we  should  be 
compelled  to  differentiate  this  case  from  Bishop  v. 
Elliott  and  to  hold  tiiat  the  tenant  in  the  present 
case  had  lost  his  right  to  remove  trade  fixtores. 
Bishop  V.  Elliott  proceeded  upon  the  broad  view,  that 
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if  yon  find  in  inch  a  covenant  as  we  have  here  a  series 
of  words  whioh  point  to  and  oan  only  be  satisfied  by 
referring  them  to  additions  to  premises  which  ordin- 
arily would  not  as  between  landlord  and  tenant  be 
removable  by  the  tenant,  then,  if  general  words 
follow  those  words,  the  general  words  ought  to  be 
confined  to  things  not  included  in  tenant's  fixtures 
unless  there  is  somethiog  whioh  dearly  shows  an 
express  intention  that  they  were  not  to  be  so  con- 
fined«  In  the  present  case  I  think  every  one  of  the 
words  used  in  the  particular  enumeration  might  fairly 
be  held  to  refer  to  additions  to  the  premises  whioh 
as  between  the  landlord  and  tenant  would  not  be 
ordinarily  removable  by  the  tenant  if  put  up  by  him. 
In  my  opinion,  on  principle,  the  present  case  cannot 
be  distinguished  from  Bishop  v.  EUioU,  and  in  the 
oiroumstances  it  is  far  better  to  treat  that  case  as 
intended  to  lay  down  an  intelligible  rule  to  be 
loUowed  in  all  cases  rather  than  to  attempt  to  draw 
nice  distinctions  which  will  make  it  difficult  for 
people  to  know  what  has  to  be  delivered  up  and  what 
lias  not  when  premises  have  to  be  given  up  at  the  end 
of  a  term.  I  think,  therefore,  that  this  appeal  should 
be  allowed. 

Oozens-Habdy,  L.J. — ^I  am  not  prepared  to  depart 
from  the  view  taken  by  Yaughan  Williams  and 
Bomer,  I1.JJ.,  though  I  am  not  free  from  doubt.  I 
think  that  the  rule  laid  down  in  Bishop  v.  Elliott  is 
binding  on  us,  and  I  am  not  disposed  to  draw  too 
narrow  distinctions  as  regards  the  application  of  it 
to  this  lease.  The  wording  of  leases  is  peculiar,  and 
I  doubt  whether  in  any  document  other  than  a  lease 
it  would  be  proper  to  apply  the  doctrine  of  Bishop  v. 
Elliott.  But  on  the  whole  I  am  not  prepared  to 
differ  from  or  to  narrow  the  rule  laid  down  in  that 
case  so  as  to  include  under  the  general  words  of  the 
covenant  trade  fixtures  brought  on  to  the  premises  by 
the  tenant. 

Appeal  aUowsd* 

Solicitors,  Stanley  Euans  &  Go, ;  Morgaa^  Upjohn^  db 
Leach, 


I 


May  16. 


From  Chan.  Div. 
(Yaughan  Williams,  Bomer,  and  ? 
Gozens-Hardy,  L.JJ.)  ) 

In  re  Tollbmaohb.  (a.) 

Trust— Investment — Unauthorized  change  of—Sanction 
of  court. 

The  Court  wiU  not  sanction  an  unauihorized  change  of 
investment  of  trust  funds  merely  on  the  ground  that  the 
beneficiaries  will  he  benefited  thereby. 

In  re  New,  60  W,  B.  17,  [1901]  2  Ch.  534.  discussed. 

Decision  of  Kckewich,  J.  {reported  am  In  re  T , 

ante,  p.  668,  [1903]  1  Ch,  457),  affirmed. 

Appeal  from  a  decision  of  Kekewich,  J.  (reported 
a^  In  re  T ,  anU,  p.  668,  [1903]  1  Ch.  467). 

The  following  statement  of  the  facts  is  taken  from 
thejudgment  of  the  court  below : 

The  applicant  was  tenant  for  life  under  certain 
wills  of  a  large  amount  of  personal  estate.  Subject  to 
that  hfe  interest,  the  property  went  to  the  applicant's 
children  other  than  her  elaest  son,  she  having  a  power 
of  appoLatment  in  the  usual  form.  That  power  had  been 
extensively  exercised,  and  the  appointees  had  settied 
their  sharos  so  that  their  childron  bom  or  unborn 
had  become  interested.  In  order  to  raise  money  for 
purposes  not  necessary  to  be  specified,  the  applicant 
had  insured  her  life  for  large  amounts  in  first-class 

(a.)  Beported  by  B.  B.   Campbbll,   Esq.,    Bar- 
rister-at-Law. 


offices,  and  had  mortgaged  her  life  estate  to  secure 
interest  and  premiums.  It  was  proposed  that  the 
trustees  of  the  wills  should  take  over  this  security. 
Accordingly,  an  origiaatioff  summons  was  taken 
out  by  the  applicant  asking  the  sanction  of  the  court 
to  this  proposal.  The  policies  afforded  an  ample 
margin  as  regards  capital,  and  the  income  of  the 
trust  estate  was  largely  in  excess  of  the  interest  and 
premiums,  so  that  the  transaction  was  perfectiy  safe. 
In  order  to  take  over  the  security  it  would  be  necessary 
for  the  trustees  to  realize  trust  investments  yielding 
3  per  cent,  per  annum,  whereas  the  mortgage  interest 
was  calculated  on  a  rate  of  3^  per  cent,  per  annum, 
and  the  amount  of  tiie  mortgage  debt  was  such  that 
the  difference  of  ^  per  cent,  would  make  a  large 
addition  to  the  applicant's  income.  The  application, 
however,  was  in  no  wise  based  on  her  personal 
benefit.  She  had  been  in  the  habit  of  making  an 
allowance  to  her  husband,  who  was  without  meanft, 
and  she  wished  to  make  some  provision  for  her 
eldest  son,  who  was  also  without  means.  All  the 
children  were  more  or  less  dependent  on  the  applicant, 
who  had  by  settiements  made  on  the  marriages  of 
some  of  them  covenanted  to  make  annual  payments 
to  them,  and  had  been  in  the  habit  of  making 
voluntary  allowances  to  those  entitied  under  the 
covenants  and  the  other  children.  She  found  it 
difficult  to  maintain  these  payments  and  sllowanoes 
and  also  to  keep  up  the  house  in  which  she  resided, 
and  which  she  naturally  wished  to  keep  up  as  a 
family  home.  She  foresaw  increasing  demands  on 
her  purse,  and  she  was  at  a  loss  to  know  how  to 
meet  them  without  an  increase  of  income.  The  pro- 
posed transaction  would  give  that  increase  to  so  sub- 
stantial an  extent  as  to  enable  her  to  do  what  she 
desired,  and  it  was  not  open  to  doubt  that  this  would 
be  for  the  benefit  of  tlie  children. 

Kekewioh,  J.,  refused  the  application,  on  the  ground 
that  there  was  no  emergency  in  the  administration 
of  the  trust. 

The  applicant  appealed. 

WarringiUm^  K,C.,  and  J.  E.  Northcote,  for  the 
applicant. — ^The  oourt  has  jurisdiction  to  authorize 
the  change  of  investment,  it  beiog  in  the  interest  of 
all  the  beneficiaries:  Brooke  v.  Lord  Mostyn,  13 
W.  B.  116.  2  De  Q.  J.  &  S.  373;  In  re  New,  60 
W.  B.  17,  [1901]  2  Ch.  534.  The  inveitment  is 
perfectly  safe.  The  question  is  one  of  administration 
and  management,  and  the  oourt,  therefore,  has  juris- 
diction. Further,  this  is  a  case  where  the  trustees, 
if  they  had  committed  this  breach  of  trust,  would 
have  been  relieved  by  the  court  under  section  3  of  the 
Judicial  Trustees  Act,  1896. 

Homell,  for  the  reipondents,  the  children  of  the 
applicant,  was  not  called  upon. 

Brabant,  for  the  trustees. 

Yaughan  Williams,  Lu  J.— It  is  admitted  that  the 
applicant  cannot  succeed  unless  she  can  bring  herself 
within  In  re  New,  The  effect  of  that  case  shortiy  is 
this,  that  in  the  course  of  the  administration  of  an 
estate,  such  an  emergency  may  occur  that  the  court 
may  authorize  a  departure  from  the  strict  terms  of 
the  trust.  It  cannot  be  said  that  there  is  any  such 
emergency  here.  The  appeal  must,  therefore,  be  dis- 
missed, and  with  costs, 

BoMEB,  L.  J.— I  agree. 

Cozbhs-Hakdy,  L.J.— I  agree.  I  will  only  add 
that  in  my  opinion  In  re  New  constitutes  the  high- 
water  mark  of  the  exercise  by  the  oourt  of  its  extra- 
ordinary jurisdiction  in  relation  to  trusts. 

Appeal  dismissed. 

Solicitor,  c/.  Bertram, 
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From  K.  B.  Div.  1 

(Vanghan  Williams,  Stirling,  and  >  April  7. 

Ifiathdw,  L.JJ.)  ) 

Sillbs  v,  Fulham  Borough  Gounoil.  (a.) 

Metropolis — Management  Acta — Drain —  Sewer — Drain 
carrying  sewage  from  one  house  and  rain-water  from 
another  house— Metropolis  Management  Act,  1855  (18 
&  19  Vict,  c,  120),  «.  260. 

A  drain  used  for  the  drainage  of  two  houseSt  and  not 
made  under  an  order  of  any  vestry  or  district  hoard, 
comes  vnthin  the  definition  of  "  sewer  "  in  section  260  of 
the  Metropolis  Management  Act,  1855,  although  so  far 
as  one  of  the  houses  is  concerned  it  is  a  drain  for  rain^ 
water  only, 

Holland  v.  Lszaros,  66  Z.  J.  Q.  B.  285,  45  W.  B. 
Dig,  99,  approved. 

Appeal  from  the  judgment  of  Wright,  J.,  on  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  by  the  owner  of  two  houses 
in  the  metropolitan  borough  of  Folham  to  recover  a 
sum  of  money  expended  by  him  in  abating  a  nuisance 
which  had  ansen  from  a  certain  pipe  or  drain  under  a 
threat  of  proceedings  on  the  part  of  the  defendant 
borough  council,  acting  under  section  85  of  the  Metropo- 
lis Management  Act,  1855.  The  plaintiff  alleged  that 
the  pipe  or  drain  in  question  was  a  **  sewer,"  and  that 
therefore  the  defendants  ought  themselves  to  have 
done  the  work  necessary  to  abate  the  nuisance. 

The  two  houses  were  built  in  one  block.  The  pipe 
or  drain  in  question  carried  sewage  from  one  of  the 
houses,  but  not  froni  the  other,  into  the  main  sewer. 
A  gutter  running  along  under  the  eaves  at  tiie  backs  of 
both  houses  carried  a  portion  of  the  rain-water  from 
the  roofs  of  both  houses  into  a  doini  pipe.  The  down 
pipe  discharged  into  a  gully  and  from  thence  into 
the  pipe  or  &ain  in  question. 

By  section  260  of  the  Metropolis  Management  Act, 

1865,  "  the  word  *  drain '  shall  mean  and  include  any 
drain  of  and  used  for  the  drainage  of  one  buildine 
only,  or  premises  within  the  same  curtilage,  and 
made  merely  for  the  purpose  of  communicating  with 
a  cesspool  or  other  like  receptacle  for  drainage,  or 
with  a  sewer  into  which  the  drainage  of  two 
or  more  buildings  or  premises  occupied  by  oUfferent 
persons  is  conveyed,  and  shall  also  include  any  drain 
for  draining  an^  group  or  block  of  houses  by  a 
combined  operation  under  the  order  of  any  vestry  or 
district  board ;  and  the  word  *  sewer '  shall  mean  and 
include  sewers  and  drains  of  every  description  except 
drains  to  which  the  word  'drain'  interpreted  as 
aforesaid  applies.*' 

It  was  not  suggested  that  the  pipe  or  drain  in 
question  had  been  made  for  draining  a  group  or 
block  of  houses  by  a  combined  operation  under  the 
order  of  a  vestry  or  district  board. 

Wright,  J.,  following  the  case  ot  Holland  v.  Lazarus, 
66  L.  J.  Q.  B.  285,  45  W.  B.  Dig.  99,  held  that  the 
pipe  or  drain  in  question  was  a  sewer,  and  he  ther»- 
zore  gave  judgment  for  the  plaintiff. 

The  defendants  appealed. 

Macaskie,  K,C,,  and  Sylvain  Mayer,  for  the 
defendants.— The  case  of  Holland  v.  Laxarus  was 
wrongly  decided.  The  words  "  drain  "  and  **  sewer  " 
in  section   260  of  the  Metropolis  Management  Act, 

1866,  apply  only  to  drains  and  sewers  in  the  ordinary 
sense  of  pipes  used  for  the  carriage  of  foeoal  and 
refuse  matter.  The  pipe  in  question  is  *'  used  for  the 
drainage  of  one  building  only "  within  the  meaning 
of  the  section,  and  is  therefore  a  drain.  It  is  not  con- 


(a.)  Reported  by  F.  G.  Buckbr,  Esq.,  Barrister- 
at-Law. 


verted  into  a  sewer  by  the  fact  that  rain-water  from 
the  roof  of  another  house  flows  into  it. 

They  dted  Geen  v.  Newington  Vestry,  46  W.  B. 
624.  [1898]  2  Q.  B.  1 ;  and  Reg.  v.  Vestry  of  8t. 
MaUhew\  Bethnal  Green,  44  W.  E.  697,  [1896]  2  Q.  B. 
319. 

Mattinson,  KC,  and  J:  (7.  JSarle,  for  the  plaintiff. 

Yaughan  Williams,  L.  J.— It  is  admitted  that  this 
case  is  substantialiy  governed  by  the  decision  in 
Holland  v.  Lazarus,  if  that  decision  is  correct  The 
eff-:ct  of  that  case  and  of  Oeen  v.  Vestry  of  8t.  Mary, 
Newington,  is  this — that  where  there  are  two  drains 
carrying  sewage  from  two  buildings  respectively  and 
running  together  into  one  drain,  which  carries  the 
sewage  of  both  buildings,  but  which  is  not  a  drain 
made  for  draining  a  group  or  block  of  houses  by  a 
combined  operation  under  the  order  of  a  vestry  or 
district  board,  that  drain  is  a  sewer  within  the 
meaning  of  the  definition  of  **  sewer"  in  section  260  of 
the  Metropolis  Management  Act,  1856 ;  and  further, 
that  if  one  of  the  two  drains  happens  to  be  a  drain 
wUch  only  carries  rain-water,  that  makes  no  difference, 
but  the  drain  which  ultimately  carries  off  t|ie  rain- 
water hx>m  the  one  building  and  the  sewage  from  the 
other  equaUy  comes  within  the  definition  of  **  sewer" 
as  if  it  carried  sewage  from  both.  Section  260  provides 
as  follows :  *'  The  word  '  drain'  shall  mean  and  include 
any  drain  of  and  used  for  the  drainage  of  one  build- 
ing only,  or  premises  within  the  same  curtilage,  and 
made  mer<dy  for  the  purpose  of  communicating  with 
a  cesspool  or  other  like  receptacle  for  drainage,  or 
with  a  sewer  into  which  the  drainage  of  two  or  more 
buildings  or  premises  occupied  by  dmerent  persons  is 
conveyM,  and  shall  also  include  any  drain  for  drain- 
ing any  group  or  block  of  houses  by  a  combizied 
operation  under  the  order  of  any  vestry  or  district 
board ;  and  the  word  *  sewer '  shul  mean  and  indude 
sewers  and  drains  of  every  description  except  drains 
to  which  the  word  '  drain '  interpreted  as  aforesaid 
applies."  The  decision  in  Holland  v.  Lassarus  is  that 
a  drain  comes  within  the  definition  of  **  sewer  "  where 
it  is  used  for  the  drainage  of  two  buildings,  even 
although,  so  far  as  one  of  the  buildings  is  concerned, 
it  only  carries  off  rain-water.  I  think  that  that 
decision  is  correct,  and  that  Wright,  J.,  properly 
applied  the  two  cases  to  the  facts  of  the  present  case. 

Stirling  and  Mathbw,  L.  J  J.,  concurred. 

Aj^edl  dismissed. 

Solicitors  for  the  plaintiff,  W,  W.  Young,  Son,  ^ 
Ward. 

Solidtor  for  the  defendants,  T,  Blanco  White. 


From  K.  B.  Div.  ) 

(Yaughan  Williams,  Stirling,  and  [  Mardi  23. 

,   Mathew,  L.JJ.)  J 

Davis  v.  Hymaw  &  Co.  (a.) 

Practice^Fartners— Judgment  against  firm — EoDecution 
— Liability  as  member  of  firm — Holding  ouJt— Issue — 
Ord,  48A,  r.  8. 

A  writ  was  issued  against  //.  cfe  Co,,  and  served  under 
ord,  48a»  r.  3,  at  the  principal  place  of  business  of  the 
defendant  firm  on  the  person  having  t?ie  control  or 
management  of  the  business  there.  An  appearance  vfos 
entered  in  the  name  of  H,  //.,  sued  as  H.  &  Co.  The 
plaintiff,  having  obtained  judgment,  took  out  a  summons 
under  ord.  48 A,  r.  8,  asking  that  an  issue  might  be  ordered 

(a.)  Beported  by  F.  G.  Huckbr,  Esq.,  Barrister- 
at-Law. 
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to  he  tried  to  determine  whether  8.  M,  H.  wa$  liable  to 
have  execution  levied  against  him  on  the  judgment. 

HM,  that  one  of  tJie  questions  to  he  tried  in  the  issue 
ought  to  he  whether  8,  M.  JET.  had  hdd  himself  out  as  a 
partner  in  the  defendant  firm. 

Appeal  from  wi  order  of  Phillimore,  J.,  at 
dhambers. 

The  action  was  brought  on  a  bill  of  exchange  for 
the  price  of  goods  sold  and  deUvered  by  the  plaintiff 
to  the  defendant  firm. 

The  writ  was  issued  against  "  Hyman  &  Co.,"  and 
was  served  nnder  ord.  48a,  r.  3,  at  the  principal 
place  of  business  of  the  defendant  firm  on  the  person 
having  the  control  and  management  of  the  business 
there.  An  appearance  to  the  writ  was  entered  in  ^e 
name  of  "  Herbert  Hyman,  sued  as  Hymsn  &  Co." 
On  an  application  under  order  14  the  plaintiff 
recovered  final  judgment  in  the  action. 

The  plaintiff  being  unable  to  satisfy  his  judgment 
against  Herbert  Syman,  and  having  reason  to 
believe  that  the  firm  consisted  of  two  partners, 
Herbert  Hyman  and  Sydney  Maurice  Hyman,  took 
out  a  summons  in  the  action  under  rule  8  of  order 
48a,  asking  that  an  issue  might  be  ordered  to  be 
tried  to  determine  whether  Sydney  Maurice  Hyman 
was  liable  to  have  execution  iisued  against  him  on 
the  judgment. 

The  master  made  an  order  that  an  issue  should  be 
tried  between  the  plaintiff  and  S.  M.  Hyman,  and 
that  the  question  to  be  tried  in  the  issue  should  be 
whether  S.  M.  Hyman  wai,  or  had  held  himself  out 
as,  a  partner  in  the  defendant  firm. 

On  appeal  Phillimore,  J.,  varied  the  order  of  the 
master,  directing  that  the  question  to  be  tried  should 
be  whether  S.  M.  Hyman  was  at  the  date  when  the 
bill  of  exchange  was  given  or  at  the  date  when  the 
goods  were  supplied  a  member  of  the  defendant  firm 
of  Hyman  &  Co. 

The  plaintiff  appealed. 

Ord.  48a,  r.  8,  provides  as  follows:  ''Where  a 
judgment  or  order  is  against  a  firm,  execution  may 
issue:  (a)  Against  any  properly  of  the  partnership 
within  the  jurii diction;  \h)  against  any  person  who 
has  appeared  in  his  own  name  under  rule  5  or  6,  or 
who  has  admitted  on  the  pleadings  that  he  is,  or  who 
has  been  adjudged  to  be,  a  partner ;  (c)  against  any 
person  who  has  been  individually  lervra,  as  a  partner, 
with  the  writ  of  summons,  and  has  failed  to  appear. 
If  the  party  who  has  obtained  judgment  or  an  order 
claims  to  be  entitled  to  issue  execution  against  any 
other  person  as  being  a  member  of  the  firm,  he  may 
apply  to  the  court  or  a  judge  for  leave  bo  to  do ;  and 
the  court  or  judg^  may  give  such  leave  if  the  liability 
be  not  disputed,  or  if  such  liability  be  disputed  may 
order  that  the  liability  of  such  person  be  tried  and 
determined  in  any  manner  in  which  any  issue  or 
question  in  an  action  may  be  tried  and  determined.". 

Edward  Clayton,  for  the  phuntiff.— The  order  of 
the  judge,  tying  down  the  inquury  to  the  question 
wheuier  the  Hymans  were  actually  partners  inier  se, 
is  erroneous.  The  question  whether  Sydney  Maurice 
Hyman  is  liable  as  a  co-partner  by  estoppel  ought 
not  to  be  excluded  from  tiie  inquiry.  The  order  of 
the  master  ought  to  be  restored. 

Carrington,  for  S.  M.  Hyman. — ^The  iasue  to  be 
tried  under  rule  8  of  order  48a  is  whether  any  par- 
ticular person  is  liable  "as  being  a  member  of  the 
firm,'*  not  whether  he  is  liable  as  a  partner  under 
section  14  of  the  Partnership  Act,  1890.  If  the  issue 
included  an  inquiry  as  to  holding  out,  the  result 
would  be  t^t  a  pmon  mi^ht  be  made  liable  who  had 
never  been  served  in  the  original  proceedings,  and  had 
thereiore  never  had  an  opportunity  of  setting  up  a 
defence. 


He  cited  FFVaram  v.  Coa?,  8ons,  Buckley,  &  Go..  [1894] 
1  Q.  B.  792. 

Yaughan  Williams,  L.J.— The  question  which  we 
have  to  consider  is  whether  one  of  the  questions  to  be 
determined  in  the  issue  ought  to  be  whether  6.  M. 
Hyman  has  held  himself  out  as  a  partner  in  the 
d^endant  firm.  If  he  has  not  done  so,  no  execution 
will  issue  against  him  or  his  goods.  If  he  has  done 
so,  he  ought  to  be  altogether  estopped  from  denying 
his  membership  in  the  firm.  And  ia  such  circum- 
stances there  seems  to  be  no  hardship  in  his  having 
execution  issued  against  him  in  a  case  where  a  writ 
has  been  issued  against  the  partnership  firm  and 
served  under  order  48a,  r.  3.  I  do  not  think  it  is 
necessary  to  determine  the  exact  form  of  words  in 
which  under  rule  8  an  order  for  an  issue  in  such  a 
case  should  be  drawn.  I  desire  only  to  decide  this 
particalar  case.  In  my  opinion  the  order  of  the 
master  is  one  which  carries  out  the  rule,  and  it  does 
not  impose  any  hardship  on  the  person  against  whom 
it  is  made.  The  appeal  will  therefore  be  allowed,  and 
the  order  of  the  master  restored. 

Stiulino,  L.J. — I  am  of  the  same  opinion.  I  see 
no  likelihood  of  hardship  beiug  inflicted  by  the  itde 
being  followed.  [The  Lord  Justice  read  rule  8  of 
order  48a.]  Here  a  person  is  alleged  to  be  liable  as 
a  member  of  the  defendant  firm,  and  there  is  a 
a  question  whether  the  liability  arises  from  his  being 
really  a  member  of  the  firm  or  by  reason  of  bis  holding 
himself  out  to  be  a  member  of  the  firm.  It  is 
suggested  that,  if  such  questions  were  allowed  to  be 
tried,  a  person  misrht  be  held  liable  who  had  never 
been  served  with  uie  writ,  and  who  would  thus  be 
deprived  of  the  opportunity  of  raising  any  defence. 
But  the  issue  is  a  general  one,  whether  the  person  is 
liable  as  a  member  of  a  firm,  and  it  seems  to  me  that 
any  proper  defence  might  be  raised  in  the  issue.  I 
thmk  the  order  of  the  master  was  right. 

Mathew,  L.J.,  concurred* 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  H.  H,  Welh  cl^  8ons. 

Solicitor  for  S.  M.  Hyman,  Edward  Le  Vol. 


^1 


From  K.  B.  Div. 
(Earl  of  Halsbury,  LuC,  Lord  Alverstone,  \  Feb.  13. 
L.C.  J.,  and  Sir  F.  Jeune,  P.) 

Tagabt,  Bbatok,  &  Co.  v.  James  Fisheb  &  Sons. 
West  Habtlepool  Steam  Navigation  Co. 
(Limited),  Thibd  Pabties.  (a.) 

Ship—Charter-party — Freight — Lien   of  shipowner  on 
suh'freighi, 

A  lien  on  suh-freight  given  hy  a  charter-party  to  a 
shipowner  as  security  for  the  payment  to  him  of  the  hire 
of  the  ship  can  only  he  exercised  hefore  such  suh-freight 
has  heenpaid  to  the  charterer  or  his  agent,  and,  therefore, 
when  once  the  suh- freight  has  heen  so  paid  the  shipowner 
has  no  right,  hy  virtue  of  Jiis  lien,  to  follow  the  «uJ- 
freight 

Appeal  by  the  defendants  from  the  judgment  of 
Bignam,  J.,  who  tried  the  action  without  a  jury  in 
the  Commercial  Court. 

The  i^lamtifis,  Tagart,  Beaton,  &  Co.,  were  timber 
brewers  in  London,  and  they  acted  as  agents  for  the 
sale  of  timbw  shipped  to  England  from  Pensaoola  by 
a  firm  named  Baars,  Dunwody,  &  Co. 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
.  at-Law. 
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CovBT  OF  Appeal. 


Taoabt,  Beaton,  &  Go.  v.  Jambs  Fishsb  &  Sons. 


Court  of  Appeai.. 


The  action  was  broaght  by  the  plaintifPd  against 
Messrs.  Fisher  &  Sons,  of  Barrow-in-Fornesi,  who 
broaght  in  tiie  West  Hartlepool  Steam  Navigation 
Oo.  (Ciaiited)  as  third  parties,  and  during  the  pro- 
ceedings these  third  psrties  were  ordered  to  be  joined 
as  defendants. 

The  facts  were  stated  in  the  jadgment  of  Bigh%in, 
J.,  as  follows: 

Bya  charter-party  dated  the  6hh  of  October,  1900, 
the  West  Hartlepool  Steam  Navigation  Go.  (Limited), 
who  were  the  owners  of  the  steamship  The  AaJcehall, 
chartered  The  Askehall  to  Messrs.  Baars,  Danwody, 
&  Gj.  for  three  years  (thirty-six  calendar  months). 

The  only  material  terms  of  this  charter-party  were 
that  the  captain  was  to  be  uader  the  orders  an! 
directions  of  the  charterers  as  regards  employment, 
agency,  or  other  arrangement,  the  charterers  in- 
demnifying the  owners  from  all  conseqaences  or 
liabilities  that  might  arise  from  the  captain  signing 
bills  of  lading  or  otherwise  compljring  with  the  same, 
and  that  the  owners  should  hare  a  lien  upon  all 
cargoes  and  sub-freights  for  any  amount  due  under 
the  charter. 

The  hire  under  the  charter-party  was'  to  be  £1,750 
per  month,  payable  monthly  in  advance ;  also  by 
the  terms  of  tne  charter-p  »rty  the  vessel  was  while 
in  dry  dock  to  be  **  off  hire." 

By  the  coarse  of  bunness  between  the  plaintiffi  and 
Baars,  Dunwody,  &  Oo.,  when  Baars,  Dunwody,  & 
Go.  made  shipments  of  timber  from  Pensacola  to  the 
plaintiffs  in  Liondoa,  they  drew  upon  the  plaiatiffs 
for  a  part  of  the  values  of  the  shipments,  and  when 
the  goods  were  sold  the  proceeds  were  placed  by  the 

gaintiffd  to  the  credit  of  Messrs.  Baars,  Danwody,  & 
>.'s  account  with  them. 

In  June,  1901,  Messrs.  Baars,  Danwody,  &  Go.'s 
account  with  the  plaintiffs  was  in  debit  to  about 
£7.000. 

The  ship  being  at  Pensacola,  Baars,  Danwody,  & 
Oo.  desired  to  load  her  with  a  cargo  of  their  own,  and 
they  therefore,  by  a  charter-party  dated  the  15th  of 
May,  1901,  purportel  to  charter  the  vessel  for  some 
nominees  of  their  own  for  a  voyage  to  Barrow  to 
carry  timber  at  a  fixed  .freight  at  so  much  per 
standard.  Havbg  entered  into  this  charter-party, 
they  shipped  the  goods  and  then  drew  out  the  bill  of 
lading,  in  which  they  appeared  as  shippers,  and  by 
which  the  goods  were  to  be  delivered  to  their 
assignees,  he  or  they  paying  freight  as  per  this 
ohartei-party  of  the  loth  of  May,  1901. 

The  captain,  then,  at  Baars,  Daawody,  &  Go.'s 
request,  signed  bills  of  ladiuar  iadorsing  upon  them 
a  statement  that  he  had  received  £3.750  on  aocount 
of  the  hreight.  The  captain  also  save  a  freight  note 
by  which  he  acknowledged  that  he  had  received  a 
farther  sum  of  £1,000  on  account  of  freight. 

The  freight  note  for  £1,000,  which  was  signed  by 
the  captain,  was,  so  far  as  is  material,  in  the  followiog 
terms: 

"  27th  of  May,  1901.— Five  days  after  arrival  at 
port  of  destination  of  The  AskehcUl,  of  which  I  am 
master,  I  promise  to  pay  to  the  order  of  myself  one 
thousand  pounds,  value  received,  for  account  of 
freight  on  c«rgo  now  on  board  my  said  vessel,  pay- 
able under  terms  of  cbarter-patty,  dated  the  15th  of 
May,  1901,  and  for  the  paymeat  of  this  note  I  pledge 
my  said  freight,  and  the  consignees  of  my  cargo  and 
(or)  my  agents  are  hereby  directed  to  pay  the  amount 
of  this  obligation  from  the  first  amount  due  for 
freight" 

Tnis  note  was  indorsed  by  the  captain  as  follows : 
"  Pay  Tagart,  Beaton,  &  Oo.  or  order.— A.  Tritton." 

On  the  29th  of  May,  1901,  Baars,  Danwody,  &  Go. 
sent  to  the  plaintiffs  the  shipping  documents — ^namely, 
the  bills  of  lading  for  the  quantity  of  timber  shipped 


on  TheAahehcUl;  the  shipping  value  of  the  timber 
was  represented  as  £3,867.  These  bills  of  lading, 
which  were  signed  by  the  captain  in  the  ordinary- 
way,  showed  that  the  goods  were  shipped  by  Baars, 
Dunwody,  &  Go.  to  oraer,  and  that  the  freight  was 
payable  by  the  consignees  as  per  the  charter-party 
dated  the  15th  of  May,  1901.  Tne  bills  of  lading  con- 
tained an  sMsknowledgment  on  their  face  that  £3,750 
had  been  advanced  against  the  freight  at  the  port  of 
shipment,  so  that  the  value  of  the  goods  with  the  paid 
freight  amounted  to  £7,617. 

Against  this  Baars,  Dunwody,  &  Oo.  drew  on  the 
plaintiffs  for  £6,000 ;  and  instructed  the  plaintiffs  to 
sell  the  goods  on  Bsars,  Danwody,  &  Oo.'s  account  in 
the  ordinary  way  and  place  the  proceeds  to  Baars, 
Danwody,  &  Oo.'s  credit.  In  the  same  letter  of  the 
29th  of  May,  1901,  there  was  enclosed  to  the  plain- 
tiffs the  above  freight  note  for  £1,000,  and  it  was 
referred  to  in  the  letter  in  the  following  wav:  "We 
enclose  freight  note  per  The  Aekehall  for  £1,000  to 
credit  of  our  account"  As  a  matter  of  fact  the 
captain  had  received  nothing  on  account  of  freight* 
nothing  for  the  indorsement  of  the  receipt  of  the 
£3,750  on  the  bills  of  ladiog,  and  nothing  for  the 
£1,000  freight  note. 

The  receipt  of  the  bills  of  lading  and  freight  note 
was  acknowledged  by  the  plaintiffs  in  a  letter  of  the 
18th  of  Jane,  1901,  the  reference  to  the  freight  note 
being  as  follows  :  *'  We  ard  very  much  obliged  to  you 
for  freight  note  £1,000,  which  we  will  pass  to  the 
credit  of  your  account  after  collection."  On  the  9tfa 
of  Jaly  1901,  the  plaintiffs  sold  the  timber  to  arrive  to 
a  firm  of  Grosfleld  &  Go.,  the  vessel  being  ordered  to 
B  arrow. 

The  defendants,  Messrs.  James  Fisher  &  Sons, 
were  shipping  agents  at  Barrow,  and  they  wished  to 
secure  the  ship's  business  at  that  port.  Accordingly 
on  the  10th  of  July  they  telegraphed  to  the  plain- 
tiffs asking  if  they  might  have  the  business.  To 
this  telegram  the  plaintiffs  answered  directing  the 
defendants,  Messrs.  Fisher  &  Sons,  to  address  their 
request  to  a  Gaptain  Dyason,  of  Poole,  who  was  the 
agent  in  England  of  Baars,  Dunwody,  ft  Oo.,  to 
attend  to  their  shipping  business.  On  the  same  day 
the  defendants  wrote  to  Gaptain  Dyason  asking  for  the 
consignment  to  them  of  the  ship,  and  the  business  was 
given  to  them.  It  thus  became  the  defendants'  duty  to 
superintend  the  delivery  of  the  cargo  and  to  collect 
from  the  buyers  of  the  cargo  so  much  of  the  freight 
as  remained  payable  in  England. 

On  the  13  ch  of  July  Gaptain  Dyason  wrote  to  the 
defendants  giving  the  particalars  of  the  freight  to  be 
collected  :  *<  Freight.— The  freight  is  to  be  taken  up 
as  follows :  Total  per  bills  of  lading  £6,385  ; 
advances  £3,750— £1,635.  Gaptain's  note  on  freight 
£1,000;  balances  £635."  So  that  the  defendants 
knew  that  they  had  to  collect  £1,635,  of  which  £1,000 
was  to  be  usei  in  redeeming  the  captain's  freight  note, 
and  the  balance  was  to  bs  accounted  for  to  Oaptaibi 
Dyason. 

On  the  15  th  of  July  the  plaintiffs  sent  a  note  to  the 
defendants  that  they  were  the  holders  of  the  note  lor 
£1,000,  adding :  *'  We  will  forward  same  for  collec- 
tion to  vour  address  in  due  time."  This  notice  was 
acknowledged  by  the  defendants  on  the  16th  of  Jaly : 
"  We  note  you  have  the  captain's  promissory  note 
for  £1,000.  Bills  of  lading  show  £3,750  advanced 
freight,  so  it  will  be  several  days  before  we  can  get 
freight  to  meet  your  promissory  note."  This  meant 
that  as  so  much  freight  had  apparently  been  pidd  in 
advance,  a  great  part  of  the  cargo  would  have  to  be 
delivered  before  more  freight  could  be  asked  for. 

On  the  19th  of  July  The  Aekehall  arrived  at 
Barrow,  and  on  the  20th  of  July  the  discharge 
began. 
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Taqart,  BBATOir,  &  Co.  v.  James  Fishbb  &  Sons. 


Court  op  Appbpl. 


On  the  25fch  of  Jaly  the  plaintiffs  sent  the  pro- 
missory note  through  their  bankers  for  presentation 
to  the  defendants. 

The  note  was  duly  presented  on  the  26t-h  of  July, 
but,  the  defendants  not  having  collected  any  freight 
from  Messrs.  Orosfield  &  Co.,  it  was  refused  payment 
and  was  marked  bythebuiker:  '< Answer:  Cannot 
pay  at  present,  not  haymg  been  provided  with  funds 
lor  it" 

On  the  29th  of  July  Messrs.  Crosfield  &  Go.  paid 
the  defendants  £1,000  on  aocoant  of  freight,  and  the 
discharge  of  the  vessel  was  completed. 

On  the  Srd  of  August  the  cargo  having  been 
measured,  Crosfield  &  Co.  paid  a  further  £400  to  the 
defendants,  so  that  by  that  time  the  defendants  had 
ample  iunds  in  hand  to  pay  the  note.  But  in  the 
meantime— namely,  on  the  Ist  of  August,  the  owners 
of  the  vessel,  the  West  Hartlepool  Steam  Navigation 
Co.,  intervened  by  sending  to  the  defendants  the 
following  telegram:  *' Don't  pay  either  captain  or 
time  charterers'  drafts  out  of  freight.  Hold  same 
our  account  and  risk ;  we  hold  you  free  all  liability  in 
consequence  thereof." 

Before  this  telegram  was  received  the  defendants 
had  sent  word  to  the  bankers  that  if  the  note  was 

Ented  again  it  might  be  met  in  three  or  four 
and  they  wrote  to  the  West  Hartlepaol  Co. 
g  them  so,  and  adding:   «We  look  upon  the 
note  as  a  first  charge  upon  the  freiffht." 

On  the  same  day,  the  Ist  of  August,  the  West 
Hartlepool  company  wrote  a  letter  to  the  defendants 
which  explained  the  reason  of  their  interv  ention.  Ic 
was  as  follows :  *'  West  Hartiepool,  1st  August,  1901. 
Messrs.  James  Fisher  &  Sons,  Barrow-ia-Fumess. 
Dear  Sir8,--Steamship  AskehaU^'-'W^  telegraphed  you 
this  mornine  as  per  copy  inclosed,  which  we  beg  to 
confirm.  The  time  charterers'  representative.  Captain 
Dyason,  intimated  to  Captain  Tritton  to-day  that 
time  charterers  did  not  intend  continuiog  the  charter 
although  The  ABkehall  is  fixed  for  three  years,  and  has 
so  far  only  been  six  months  under  charter,  and  as 
the  hire  is  also  due  to-day  and  has  not  been  paid,  we 
intend  exercising  our  lien  on  the  freight  in  accordance 
with  the  terms  of  the  charter  for  the  hire  unpud  and 
oonsf  qoential  damages.  We  therefore  asked  you  not 
to  make  any  remittance  of  any  part  of  the  freight  due 
on  present  cargo  to  time  chtrterers,  not  to  pay  either 
their  drafts  or  captain's  drafts  drawn  at  the  loading 
port  against  the  freight  and  payable  at  this  side,  we, 
of  course,  holding  you  harmless  in  regard  to  any  con- 
sequences resulting  out  of  such  action.  For  the 
present  we  wish  you  simply  to  hold  the  freight  as 
trustees  until  we  have  been  able  to  come  to  some 
agreement  with  time  charterers,  and  will  keep  you 
informed.  In  reference  to  bankers  we  may  communi- 
oate  with  you  again." 

It  appeared  that  it  was  inaccurate  to  say  that  on 
the  1st  of  August  any  chartered  freight  was  due 
under  the  original  charter-party  of  October,  1900,  a 
month's  hire  in  advance  falliog  due  on  the  2nd  of 
August  at  noon.  It  would  have  fallen  due  on  the 
1st  of  August  but  for  the  fact  that  the  ship  had  gone 
into  dry  dock  on  completing  her  discharge,  and  did 
not  come  out  until  noon  on  the  2nd  of  August,  and 
while  in  dry  dock  ihe  was,  by  the  terms  of  the 
charter-party,  "  off  hire." 

^  On  the  Ist  of  August  a  formal  notice  of  the  alleged 
lien  for  chartered  mre  was  served  on  the  defendants 
on  behalf  of  the  West  Hartiepool  company. 

On  the  6th  of  August  the  note  was  again  presented 
to  the  defendants  for  payment  and  was  marked  *'  Still 
unable  to  pay." 

The  present  action  was  then  brought  for  £1,000, 
the  amount  of  the  freight  note,  by  the  plaintiffs, 
Tagart,  Beaton,  &  Co.,  agamst  the  defendants,  James 


Fisher  &  Sons,  who  were  defending  the  action  under 
the  direction  and  with  the  indenmity  of  the  West 
Hartiepool  Steam  Navigation  Co. 

The  question  was  whether  the  defendants,  who  had 
on  the  6th  of  August  sufficient  funds  in  hand  from 
the  freight  to  meet  the  freight  note,  were  bound  to 
pay  the  plaintiffs. 

Bigbam,  J.,  held  that,  in  order  for  the  Hen  of  the 
West  Hartiepool  Steam  Navigation  Co.  to  become  opera- 
tive, notice  of  it  ought  to  have  been  served  on  the 
persons  who  had  to  pay  the  freight,  and  not  upon  the 
persons  who  were  receiving  it  for  the  time  charterers, 
and  he  therefore  gave  judgment  for  the  plaintiffs  for 
£1.000. 

From  this  judgment  the  defendants  now  appealed. 

BafiheBt  K,C,  {Noad  with  him),  for  the  defendants, 
who  were  now  appellants. — In  this  case  the  defendants 
stand  in  the  shoes  of  the  shipowners,  and  therefore 
have,  as  against  the  plaintiffs,  tiie  same  rights  as  the 
shipowners  would  have  bad .  According  to  tbe  terms  of 
the  charter-party  of  the  6  th  of  October,  1900,  the  ship- 
owners were  to  have  a  lien  upon  all  sub-freights  for 
the  amount  of  the  hire  due  under  the  charter-party  as 
against  the  plaintiffs,  and  therefore  the  defendants 
have  now  a  right  under  such  lien  to  seize  the  freight 
at  any  time  so  long  as  it  can  be  identified  as  freight, 
even  after  it  has  come  into  the  hands  of  the  charterer's 
agents.  The  plaintiffs,  at  their  best,  can  be  in  no 
better  position  than  as  agents  for  collecting  and 
handing  over  to  Messrs.  Baars,  Danwody,  &  Co.  the 
moneys  received  by  them,  and  therefore  they  can  be 
in  no  better  position  than  their  principals.  Tt  follows, 
therefore,  ti)at  the  plaintiffs  are  in  no  better  a  posi- 
tion than  Messrs.  Baars,  Duuwody,  &  Co.,  and 
therefore  they  are  not  hcmd  fide  holders  for  value. 
Consequentiy  the  plaintiffs  are  not  entitied  to  recover 
in  this  action.    There  is  no  authority  on  the  point. 

Hamilton,  K,G,  {Loehnis  with  him),  for  the  respon- 
dents.—In  this  case  the  judgment  below  was  right, 
and  the  defendants  are  not  entitied  to  succeed  on 
their  appeal.  A  lien  on  sub-freight  can  only  be 
exercised  so  long  as  there  is  a  frisight  to  be  paid ; 
once  the  freight  has  come  into  possession  of  the  time 
charterer  or  his  agents  the  lien  is  gone,  and  the 
freight  can  no  longer  be  traced  as  freigut.  Therefore, 
as  soon  as  the  freight  was  paid  by  Crosfield  &  Co.  to 
James  Fisher  &  Sons,  tbe  agents  for  Baars,  Dunwodie, 
dk  Co.,  the  lien  of  tbe  West  Hartiepool  Sceam  Naviga- 
tion Co.  ceased  to  exist.  The  question  as  to  lien  on 
sub-freights  has  been  considered  an  open  one:  see 
Carver  on  Carriage  by  Sea  (Srd  ed.},  s.  655. 

Noad  replied. 

Earl  of  Halsbu&y,  L.C.— I  am  of  opinion  that  the 
jud^^ent  in  tiiis  case  was  perfeotiy  rigtit.  Confining 
myself  to  the  only  question  with  which  I  think  it  is 
necessary  to  deal  here,  I  am  of  opinion  that  it  is  quite 
clear  that  the  right — which  is  an  important  right, 
whether  it  is  called  a  lien,  or  whatever  it  is  called — 
must  be  exercised  at  the  time  when  there  is  freight  to 
be  paid.  That,  really,  is  the  short  point.  If  the 
freight  has  been  paid  the  lien  is  gone,  and  the  moment 
it  is  paid  into  the  hands  of  the  agents  for  Baars, 
Dunwody,  &  Co.,  who  are  the  persons  entitied  to 
receive  it,  the  shipowners*  right  to  stop  it  on  its  way 
to  them  is  gone.  If  it  has  been  paid  as  freight,  tben 
it  has  been  paid,  and  the  thing  has  ceased  to  exist  as 
freight.  It  is  not  necessary  to  descend  into  any 
subtieties  to  consider  what  is  the  freight  in  tbe  sense 
of  in  what  particular  form  it  has  been  paid,  whether 
it  has  been  paid  by  a  cheque  or  in  what  way  as  a 
matter  of  business  it  has  been  disposed  of.  The 
right  to  stop  the  payment  of  it  to  the  person  to  whom 


602 


THE  WEEKLY  REPORTER. 


[July  18, 1903.] 


VoL  LI. 


C.A.  Tagabt  &  Co.  V.  Jambs  Fibbeb  &  Sonb.— In  be  Cobnwalus-Wxst  &  Munbo'sContbactt.  H.G. 


it  is  dae  must  be  exercised  while  that  right  for 
payment  existt.  I!  that  payment  has  been  already 
made,  the  opportunity  of  exercising  the  lien  is  gone, 
and  I  am  of  opinion  that,  as  the  freight  had  been 
handed  by  the  consignees  to  the  defendants,  Fisher  & 
Sons,  who  were  the  asents  of  Baars,  Danwody,  & 
Oo.,  it  was  as  much  paiid  in  this  case  as  if  it  had  been 
handed  over  to  Baars,  Dunwody,  &  Oo*,  and  they 
had  been  physically  there  present  and  pat  it  into 
their  own  pocket.  Under  those  drcomstances  could 
it  be  contended  that  there  was  some  right  of  stoppage 
of  the  money  in  their  pockets  ?  Of  conrse,  if  that  is 
not  so,  I  am  of  opinion  it  is  exactly  the  same  thing  if 
their  agents  reoeived  it  in  the  character  in  which  it 
was  paid,  and  that  when  it  was  so  paid  there  was  no 
longer  any  lien  upon  it.  Therefore  I  am  of  opinion 
that  the  judgment  of  Bigham,  J.,  was  right,  and 
must  be  affirmed. 

Lord  Alvbbstonb,  L.O.  J.— I  only  wish  to  add  a 
word  or  two,  because  the  ground  on  which  I  concur 
is  entirely  that  which  has  been  stated  by  the  Lord 
Chancellor,  but  I  think  as  there  are  certain  other 
matters  referred  to  in  the  judgment  of  Bigham,  J., 
I  should  indicate  one  or  two  on  whidi  I  am  not  quite 
dear.  If  we  had  had  to  decide  that  its  being  freight, 
and  receiyed  by  Fisher  as  freight,  and  still  in  his 
hands  as  freight,  the  shipowner  could  not  claim  it, 
because  Fisher  was  trustee  for  Tagart,  I  should 
have  had  very  great  doubt,  and,  therefore,  I  do  not 
want  to  endorse  that  part  of  the  judgment  at  all.  It 
is,  however,  very  curious  to  note  that  long  before  I 
delivered  judgment  in  a  case  recently  before  me, 
Bigham,  J.,  had  expressed  what  seems  to  me  the 
right  view  about  these  freight  notes,  because  he  says 
«  The  captain  has  no  right  to  make  any  arrangement 
between  himself  and  the  time  charterers  which  would 
have  the  effect  of  varying  the  terms  of  the  charter- 
party  by  exduding  the  owner's  lien."  I  cmly  mention 
that  because  it  bears  on  the  judgment  whidi  I  gave 
the  other  day.  The  ground  on  which  I  desire  to 
concur  with  what  the  Lord  Chancellor  said  and  with 
Bigham,  J.,  is  this,  as  stated  by  the  latter  in  his 
judgment :  "  In  the  present  case  these  considerations 
appear  to  me  to  be  immaterial,  for  before  the  lien 
could  be  exerdied,  there  beteg  no  chartered  freight 
payable" — I  will  leave  that  out  of  the  question — 
*'  £1»000  of  the  bill  of  lading  freight  had  been  paid  to 
the  defendants,  who  for  the  purpose  of  the  receipt  of 
the  money  stood  in  the  position  of  the  time  charterers 
themsdves,  and  no  lien  afterwards  could  be  exercised 
on  that  sum."  Then  with  regard  to  some  arrears  of 
frdght  said  to  be  due  amounting  to  the  £159  he  fiods 
in  the  same  way  that  it  got  into  the  pockets  of  the 
agents  of  Dunwody  before  any  lien  could  be 
exerciied.  Putting  the  matter  in  my  own  way,  as  I 
understand  it,  a  lien  for  sub-freight  in  these  ^me 
charters  means  a  riffht  to  stop  freight  and  recdve 
freight  as  such,  and  does  not  mean  the  right  to  follow 
the  proceeds  into  the  pockets  of  somebody  else 
because  the  money  which  had  been  so  received  was 
paid  in  respect  of  a  debt  due  for  frdght.  Upon  the 
grounds  which  the  Lord  Chancdlor  has  put,  I  think 
this  judgment  dearly  ought  to  be  supported  ;  but  I 
express  no  opinion  on  the  other  parts  of  the  case,  to 
which  it  is  not  neceeiary  to  any  further  refer. 

Earl  of  Halsbttby,  L.C— I  may  add  for  mysdf 
that  I  designedly  avoided  dealing  with  the  question 
to  which  the  Lord  Chief  Justice  referred,  and  I  desire 
to  confine  my  judgment  entirdy  to  the  point  which 
has  been  mentioned. 

Sir  Fbai^ois  Jbitne,  P.— I  agree  with  the 
judffments  which  have  been  delivered,  and  have 
nothing  to  add. 


Appeal  dismissed  with  costs. 

Sdidtors  for  appdlants.  Downing,  Bclam.  &  Co,, 
for  Bolam  &  Go*,  Sunderland. 

Solidtors  for  respondents,  Drwxs  &  Atlee, 


Atlrt  ®otti4  of  aiu0tia. 


Div. ) 
l,J.i 


March  27. 


Chan.  Div. 
Farwdl, 

In  re  Cobitwallis  -  West    and   Munbo's 

OONTBACT.  (a.) 

Settled  land — Compound  settlement — BeseUHement^Xew 
life  estate  "  in  restoration  and  contintiance  of**  former 
life  estate— Appointment  of  trustees  for  the  purposes  of 
the  Settled  Land  AcU—SeUled  Land  Act,  1882  (46  <i- 
46  Vict  c.  38),  ss.  2,  20,  22,  ^^SetOed  Land  Act, 
1890  (53  iSt  54  Vid.  c.  69),  «.  4. 

In  1850,  under  a  wUl,  lands  were  settled  to  the  use  of 

A.  for  life,  with  remainder  to  B.  in  tail,  and  A.  was 
thereby  empowered  to  create  a  jointure  rent-charge  for 
his  wife.  In  1872  A,  hy  deed  charged  the  lands  with  a 
jointure  for  his  wife.  In  1895  A.  and  B.bya  disentail- 
ing assurance  conveyed  the  lands  to  such  uses  as  A.  and 

B.  should  jointly  appoint,  and  hy  a  deed  of  resettlement 
of  euen  date  they  appointed  the  lands  to  the  use  of  A.  for 
life  "  in  restoration  and  continuance  of  his  formtr  life 
estate  under  the  will,**  with  remainder  to  B,  in  fee  ;  and 
hy  this  deed  of  resettlement  persons  were  appointed  to  he 
trustees  of  the  deed  of  resettlement,  and  were  also  thereby 
expressed  to  he  appointed  trustees  thereof  ^^for  all  the 
purposes  of  the  Settled  Land  Ads,**  A.  contraded  to 
sell  the  lands  as  tenant  for  life  under  the  Settled  Land 
Ads,     Upon  objection  taken  hy  the  purchaser  : 

Held,  that  the  only  sdtlement  under  which  A.  could 
exerctss  the  statutory  power  of  sale  under  the  Settled 
Land  Ads  was  the  *'  compound  sdtlement,**  consisting  of 
the  will,  the  jointure  deed,  the  disentailing  deed,  and  the 
deed  of  resettlement ;  that  no  trustees  of  such  compound 
sdtlement  for  the  purposes  of  the  Settled  Land  Ads  in 
fad  existed;  and  that  unless  and  u^til  such  trustees 
were  appointed  or  a  consent  given  to  have  the  purchase^ 
money  2>aid  into  court,  the  vendor  could  not  make  a  good 
title  to  the  purchaser. 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act,  and  raised  the  question  whether  it  was 
necessaiy  to  appoint  truiteee  for  the  purposes  of  the 
Settled  Land  Acts. 

By  the  will,  dated  the  26th  of  August,  1841,  of  Mrs. 
Whitby,  certain  estates  known  as  the  Newlands 
Manor  Estate,  were  limited  to  the  use  of  the  vendor 
by  his  then  name  of  William  Oomwallis  West  for 
life,  with  remainder  to  the  use  of  his  first  and  every 
son  sucoessivdy  in  tail  male,  with  remainders  over. 
The  vendor  was  empowered  by  deed  or  will  to  appoint 
unto  any  woman  whom  he  might  marry  a  jointure 
charged  on  the  lands  thereby  devised  in  strict  settle- 
ment. 

Mrs.  Whitby  died  on  the  5th  of  August,  1850. 

By  a  settlement  dated  on  the  2nd  of  October,  1872, 
made  on  the  marriage  of  the  yeodor,  he  appointed  to 
his  wife,  if  she  should  survive  him,  an  annual  reot- 
charge,  which  was  charged  on  the  said  lands. 

On  ^e  15th  of  November,  1895,  the  vendor  and 
his  ddest  son  executed  a  disentailing  deed  by  which 
the  land  was  conveyed  to  such  uses  as  the  vendor 
and  his  son  should  by  deed  jointly  appoint. 

(a.)  Reported  by  Paul  Stbickland,  Esq.,  Barrister- 
at-Law. 
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By  a  deed  of  resettlement  of  even  date  (the  16th  of 
KoYember,  1895)  the  yendor  and  hi«  son  appointed 
the  land  devised  by  the  said  will  to  saoh  uses  aa  the 
▼endor  and  his  son  should  by  deed  appoint,  and 
■ubjeot  to  snoh  appointment  to  the  use  that  the 
Tendor's  son  should  reodve  a  yearly  rent-charge,  and 
subject  thereto  to  the  use  of  the  vendor  for  his  life, 
in  restoration  and  by  way  of  continuation  of  the 
former  life  estate  of  the  vendor  under  or  by  virtue  of 
or  with  reference  to  the  said  will,  and  from  and 
after  the  decease  of  the  vendor  to  the  use  of  the 
Tender's  son,  his  heirs  and  assigns,  for  ever.  And 
the  persons  who  were  by  this  deed  of  resettlement 
appointed  the  trustees  of  the  deed  of  resettlement 
were  also  thereby  expressed  to  be  appointed  the 
trustees  thereof  *<  for  all  the  purposes  of  the  Settled 
Land  Acts,  1882  to  1890." 

Bv  an  agreement  in  writing  dated  the  6th  of  No- 
yember,  1902,  made  between  the  vendor  of  the  one 
part  and  E.  L.  W.  Munro,  the  purchaser,  of  the  other 
part)  the  vendor  agreed  to  sell  and  the  purchaser 
agreed  to  purchase  certain  freehold  lands  situate  at 
Milford-on-Sea,  in  the  county  of  Southampton,  form- 
ing part  of  the  settled  estate.  The  vendor  purported 
to  be  selling  kB  tenant  for  life  under  the  provisions  of 
the  Settled  Land  Acts. 

The  purchaser  objected  to  the  title  on  the  ground 
that  there  were  no  trustees  for  the  purposes  of  the 
Settled  Land  Acts  of  the  settlement  created  by  the 
said  will,  or  of  the  compound  settlement  created  by 
the  said  will  and  the  deeds  above  mentioned,  and 
required  that  such  trustees  should  be  appointed,  and 
that  they  should  join  in  the  conveyance  and  give  a 
discharge  for  the  purchase-money. 

Uvfohn,  K.C.,  and  Popham,  for  the  purchaser,  con- 
tended that  the  vendor  was  tenant  for  life  either 
under  the  will  of  the  26th  of  August,  1841.  or  all  the 
instruments  taken  together  which  formed  one  com- 
pound settlement,  and  that  there  were  no  trustees  for 
the  purposes  of  the  Settled  Land  Acts  who  could 
give  a  discharge  for  the  purchase-money. 

They  referred  to  the  Settled  Land  Act,  1882,  ss.  2, 
20,  22,  40 ;  Settled  Land  Act,  1890,  s.  4 ;  In  re 
Marquis  of  Ailuhury  and  Lord  Iveagh,  41  "W.  E.  644, 
[1893]  2  Ch.  346;  In  re  Bu  Cane  and  NetOefold'e 
Oontrad,  46  W.  B.  623,  [1898]  2  Oh.  96;  In  re 
Munday  and  Boper's  Contract,  47  W.  B.  226,  [1899] 
1  On.  276 ;  In  re  8pencer*a  Settled  Eitatee,  61  W.  B. 
262,  [1903]  1  Oh.  76. 

ButcJier,  K.C,  and  Awten  Oartmdl,  for  the  vendor, 
contended  that  the  appointment  of  trustees  was  not 
neoestary  because  there  were  in  fact  trustees  for  the 
purposes  of  the  Settled  Land  Acts  of  the  indmture  of 
the  16th  of  November,  1896  (the  deed  of  re-settlement), 
who  were  competent  to  give  a  discharge  for  the 
purchase-money.  The  vendor's  wife  was  willing  to 
join  in  tiie  conveyance  and  release  her  jointure,  but 
the  parties  did  not  desire  that  the  purchase-money 
should  be  paid  into  court. 

They  referred  to  3  Davidson's  Precedents  (3rd 
ed.),  p.  694 ;  HUl  v.  Pritchard,  2  W.  E.  297,  Kay  394, 
In  re  WrigJifs  Triuteea  and  Marshall,  33  W.  B.  804, 
28  Oh.  D.  93. 

Fabwbll,  J.,  in  giving  judgment,  said ;  I  think  it 
is  sufficient  for  me  to  say  that  in  my  opinion  the  life 
estate  is  restored— that  is  to  say,  the  old  life  estate 
created  by  the  will  of  Mrs.  Whitby,  is  still  the  life 
estate  in  existence.  That  is  in  accordance  with  the 
decision  of  Pearson,  J.,  in  the  case  of  In  re  Wright's 
Trustees,  approved  by  Stirling,  L.  J.,  in  the  case  of  In  re 
Da  Cane  and  NettUf old's  Contract,  and  it  also  accords, 
in  my  opinion,  with  the  view  expressed  by  Ohitty,  L  J., 
in  In  rs  Mundy  and  Roper's  Contrad,  [1899]  1  Oh.,  at  p. 
294,  where  he  says,  '*  the  life  estate  was  not  in  terms 


limited  to  him  (the  life  tenant)  in  restoration  of  his 
old  life  estate.  The  object  of  this  restoration  is  well 
known ;  it  was  to  keep  alive  the  old  powers  annexed 
to  the  life  estate."  Having  once  arrived  at  that,  it 
seems  to  me  to  be  dear  that  in  the  present  case  *'  the 
settlement "  within  the  meaning  of  the  Settled  Land 
Acts  must  be  the  compound  settlement  consiBting  of 
that  created  by  the  will,  the  jointure  deed,  the  dis- 
entailing assurance,  and  the  deed  of  resettlement; 
and  that  the  tenant  for  life  under  this  compound 
settlement  is  the  person  to  exercise  the  statutorv 
power  given  by  the  Acts.  Trustees,  however,  wiU 
have  to  be  appointed  of  this  compound  settlement  for 
the  purposes  of  the  Settled  Land  Acts,  unless  the 
parties  are  willing  that  the  purchase-money  should 
be  paid  into  court. 

Solicitors,  Woodcock,  Ryland,  &  Parker,  for  Preston 
&  Francis,  Bournemouth ;  Patersons,  Snoto,  d  Co. 


K.  B.  Div.  i 

(Lord  Alverstone,  L.O.J.,  and  [  Jan.  30. 

Wills  and  Ohannell,  JJ.)       ) 

Bbbyb  v.  Sadlbb.  (a.) 

Local  government — Nuisance — Notice  to  abate  served  on 
adjoining  owners  —  Intercommunication  of  drainage 
system  for  the  two  houses—Work  to  that  part  of  the 
drain  that  served  hoth  houses  done  by  plaintiff — Claim 
against  defendant  for  half  of  the  expenses  of  this  work 
— Rights  of  parties  inter  se — Public  Health  Act,  1876 
(38  &  39  Vict.  c.  66),  s.  104. 

The  plaintiff  and  the  defendant  were  the  owners  of 
adjoining  houses  which  were  drained  by  a  system  that 
met  under  the  plaintiff's  premises,  and  from  that  point 
the  sewage  of  both  Jiouses  passed  along  a  single  pipe  into 
the  Tnain  sewer. 

Separate  notices  were  served  by  t?ie  local  authority 
on  the  owners  to  abate  a  nuisance  on  their  respective 
premises.  The  plaintiff  had  the  necessary  work  done, 
including  the  connecting  of  the  defendants  drain  to  the 
common  connection  with  the  sewer.  This  operation 
benefited  the  defendant,  and  the  plaintiff  claimed  to  be 
repaid  half  the  expense  of  this  part  of  the  vM>rk. 

The  county  court  Judge  decided  thai  the  defendant  was 
not  liable. 

Held  {dismissing  the  plaintiffs  appeal),  that  there  was 
no  legal  responsibility  on  the  defendant,  either  by  statute 
or  at  common  laio,  to  indemnify  the  plaintiff,  and  that 
the  plaintiff  could  not  recover. 

Appeal  by  the  plaintiff  from  a  decision  of  his  Honour 
Judge  Edge,  sitting  at  the  Oierkenwell  Oounty  Oourt, 
in  favour  of  the  defendant. 

The  plaintiff  and  the  defendant  were  the  respective 
ovmers  of  two  adjoining  houses,  Nos.  37  aud  39, 
Gumey-street,  Stratford. 

On  the  24th  of  April,  1902,  the  plaintiff  received 
notice  from  the  urban  author!^  under  the  provisions 
of  the  Public  Health  Act,  1876,  ss.  91,  94,  and  96, 
and  the  West  Ham  Oorporation  Acts,  1893,  s.  41, 
and  1898,  s.  42,  that  they  were  satisfied  of  the  exist- 
ence of  a  nuisance  at  his  premises,  37,  Gomey-road, 
and  requiring  him  witmn  seven  days  to  abate  the 
same,  and  for  that  purpose  to  do  certain  specified 
work.  This  work  included  making  a  connection 
bst  ween  the  dnunage  of  the  plaintiff's  house  and  the 
sewer  in  the  street. 

On  the  lObh  of  May  following  a  similar  notice  was 

(a.)  Beported  by  Ebsbinb  Bbid,  Esq.,  Barrister-at- 
Law. 
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served  upon  the  defendant  in  respect  of  his  premises, 
No.  39,  Gamey-street. 

The  systeoi  by  whidh  the  plaintiff  joined  his  honse 
drainage  with  the  msin  sewer  lay  entirely  under  his 
own  premiies,  but  the  sewage  from  the  defendant's 
honse  was  oirried  off  by  a  pipe  which  was  con- 
nected with  the  plaintiff's  drain,  and  from  that 
point  the  sewaga  of  the  two  houses  was  carried 
off  by  a  single  pipe  into  the  main  sewer  in  the 
street.  The  plaintiff  did  the  work  required  to 
be  done  by  him  under  the  notice  from  the 
local  authority,  including  the  connecting  of  the 
defendant's  pipe  to  that  part  of  the  drain  that  was 
common  to  both  houses.  As  these  operations  bene- 
fited the  defendant  the  plaiatiff  directed  his  builder 
to  keep  separate  accounts  of  the  expenses  of  the  work 
done  on  the  joint  sewer  and  his  own  separate  drain, 
and  claimed  from  the  defendant  half  of  the  former 
costs,  which  amounted  to  £12  4s.  3d.  The  defendant 
having  refused  to  pay  this  amount,  the  plaintiff 
brougbt  his  action  in  the  county  court. 

At  the  trial  the  learned  judge  hdd  ti^at  the  defend- 
ant was  not  liable,  and  the  plaintiff  appeided. 

E.  J^  Naldrett,  for  the  plaintiff.— The  defendant 
was  equally  liable  to  abate  the  nuisance  on  his 
premises  as  the  plaintiff  was  to  do  the  necessary  work 
in  respect  of  his  property,  and  must  have  done  the 
very  work  to  the  part  of  the  drain  usad  by  both 
which  the  plaintiff  had  done.  The  defendant  having 
therefore  benefited  by  the  plaintiff's  work,  he  is  liable 
for  half  the  coat  By  the  notice  to  abate  having  been 
served  on  both  parties,  and  the  plaintiff  having  done  the 
work  required,  the  plaintiff  is  therefore  in  an  analogous 
position  to  the  sanitary  authority  under  the  Public 
Health  Acts,  where  if  work  ordered  to  be  done  by 
an  owner  is  not  done,  they  come  in  and  do  the  work 
at  the  owner's  expense.  The  plaintiff  is  entitled  to 
recover  half  the  expense  by  virtue  of  section  104  of 
the  Public  Health  Act,  1875,  because  the  claim  comes 
within  the  words  ''  all  reasonable  costs  and  expenies 
incurred  in  relation  to  a  nuisance  under  this  Act 
shall  be  deemed  to  be  money  paid  for  the  use  and  at 
the  request  of  the  person  on  whom  the  order  is  made." 
The  defendant  is  moreover  liable  at  common  law 
because  the  structural  work  done  by  the  plaintiff  bene- 
fited the  defendant  and  was  work  which  the  defendant 
was  under  a  legal  liability  to  do  or  have  done. 

Oehhardt  v.  Saunders,  40  W.  E.  671.  [1892]  2  Q.  B. 
462 ;  North  v.  WaUhamstow  Urban  Council,  [1898]  67 
L.  J.  Q.  B.  972 ;  Lancaster  v.  Barnes  District  Council, 
46  W.  B.  623,  [1898]  1  Q  B.  866,  were  also  cited. 
W.  M,  Hunt,  for  defendant,  was  not  heard. 

Lord  ALTBBSTOiyE,  L.C.J.,  aftar  stating  the  facts, 
said :  It  seems  that  the  drainage  of  the  defendant's 
house  passing  tiirough  this  common  drain  was  carried 
into  the  sewer  in  the  street  by  means  of  the  connection 
which  the  plaintiff,  in  compliance  with  a  notice  of  the 
sanitary  authority,  had  made  between  his  house  and 
the  sewer.  The  plaintiff  daimed  in  his  action  the 
right  to  recover  from  the  defendant  half  the  cost  of 
this  connection  by  which  the  drainage  of  the  defend- 
ant's house,  as  well  as  that  of  his  own,  passed  into 
the  sewer  in  the  street.  In  order  to  make  good  such 
a  claim  the  plaintiff  must  show  that  the  defendant 
was  under  a  legal  responsibility  to  do  the  work 
oast  upon  the  plaintiff  by  the  order,  and  to  share  the 
burden  of  a  part  of  the  expense.  No  doubt  there  are 
sections  in  the  Public  Heslth  Acts  authorizing  the 
sanitary  authority  to  enter  upon  premises  and  do  the 
necessary  work  and  recover  the  apportioned  expenses 
from  the  various  occupiers,  but  so  far  as  we  have 
been  told  to-day  by  Mr.  Naldrett  there  is  not  any 
section  in  the  public  Acts  or  in  the  local  Acts,  nor 
was  he  able  to  dte  a  case  as  an  authority  for  his 


contention  that  where  a  person  who  has  incurred 
expense  in  the  performance  of  work  under  a  sanitairy 
notice  csn  sue  another  person  for  a  proportum  A 
such  expeoses,  because  and  by  reason  of  the  fact 
merely  that  the  sewage  from  the  house  of  the  latter 
passes  through  the  connecting  drain  or  sewer  which 
the  plaintiff  had  been  called  upon  to  make.  What- 
ever the  rights  of  the  sanitary  authorities  may  be, 
they  need  not  be  considered  by  us  now,  because  tiiey 
have  no  relation  to  such  a  case  as  the  present,  where 
an  owner  does  work  for  himself,  and  in  doing  ao 
benefits  his  neighbour.  There  is  no  statute  or 
rule  of  oommon  law  that  can  be  relied  on  by  the 
plaintiff  here  as  entitlin|f  him  to  maintain  an  action 
to  recover  expenses  so  mourred,  nor  can  I  see  any- 
thing to  create  any  legal  responsibility  on  the  part  of 
the  present  defendant.  It  avails  the  plaintiff  nothing 
to  say  that  because  in  other  proceedings  the  defendant 
might  have  been  compelled  to  do  certain  work,  ttieie- 
fore  he  is  liable  to  contribute  his  proportion  of 
expenses  when  the  work  has  been  done  by  someosie 
else.  That  appears  to  me  to  decide  the  present 
case. 

Wills  and  Ghannell,  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  King  &  Macmillin;    BwMon^  Sons,    d: 
Sandeman. 


0.  C.  B.  \ 

(Lord  Alverstone,  L.G.J.,  and  (  «^t,  ., 

Wills,  Wright,  Brace,  and  (  ^^^'  *' 

Bidley,  JJ.)  ; 

Bsx  t;.  Albbbt  Deayillb. 
Bsx  V,  John  Deavillb. 
Bex  v.  Simpson,  (a.) 

Criminal  law — Gaming — Place  used  for  letting — Bar  of 
public-house— Permission  of  landlord — Betting  Act, 
1863  (16  &  17  Vict.  c.  119),  m.  1  and  3. 

WJiere  a  person  is  indicted  for  carrying  on  betting 
transactions  in  the  bar  or  taproom  of  a  public -lumse,  it  is 
necessary,  in  order  to  convict  him  of  an  offence  under  the 
Betting  Act,  1863,  to  produce  evidence  showing  thai  the 
landlord  permitted  him  to  carry  on  his  betting  transac- 
tions there.  It  must  be  shown  tJiat  the  defendant  had 
something  in  the  nature  of  a  right  or  license  to  use  th$ 
place  for  the  purpose  of  his  betting  business  over  emd 
above  the  right  of  an  ordinary  member  of  the  public  to 
resort  thertto. 

These  three  citsds  were  tried  before  the  reoorder 
sitting  at  the  quarter  sessions  for  the  borough  of 
Hanley,  Staffordshire,  and  raised  the  question 
whether  a  bookmaker's  attendance  in  the  bar  or 
vaults  or  other  public  room  of  a  licensed  public- 
house  for  the  purpose  of  carrying  on  his  bnsineaa  ci 
ready-money  betting  is  a  breach  of  sections  1  and  3ol 
the  Betting  Act,  1863. 

Bbx  v.  Albbbt  Dbayillb. 

In  this  case  the  indictment  char|^d  that  the  defend- 
ant on  the  24th  of  May,  1902,  being  a  person  then 
using  a  certain  licensed  beerhouse  known  by  the 
name  of  Park  Inn,  at  Hanley,  unlawfully  did  use  the 
said  house  for  the  purpose  of  betting  with  persons 
resorting  thereto. 

Seven  following  counts  charged  a  similar  offsnoa  on 
leven  subsequent  days. 

At  the  hearing  it  was  proved  that  the  defendant 
was  a  bookmaker,  and  that  on  each  of  the  days 

(a.)  Beported  by  E.  Q.  Stillwbll,  Esq.,  Bairister* 
at-Law. 
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xMntioned  in  the  indiotment  he  was  in  faot  for  a  oon- 
riderable  time  in  the  yaolts  or  an  adjacent  public  room 
of  the  Park  Inn ;  and  that  he  there  reoeivcd  on  eaoh 
occasion  money  from  persons  by  way  of  bets  on 
horses,  and  that,  on  seyeral  of  these  occasions,  he  paid 
money  to  persons  ia  respect  of  winnings  on  bets 
made,  some  or  all,  in  the  same  place. 

No  evidence  was  given  that  the  occupier  or  his 
f  eirants  saw  or  knew  what  was  going  on. 

At  the  dose  of  the  case  for  the  prosecution  counsel 
for  the  defendant  submitted  that  there  was  no  case  for 
the  jury.  He  contended  that  the  user  prohibited  by 
the  Betting  Act,  1853,  was  the  user  of  a  person 
having  something  in  the  nature  of  dominion  or  con- 
trol  over  the  place,  having  some  right  of  user  peculiar 
to  himself  as  a^^st  others,  or  at  least  having  the 
permifdon  or  license  of  the  occupier,  and  he  cited 
Whitehurat  v.  Fincher,  17  Oox.  70,  38  W.  E.  Dig.  82 ; 
Fotffell  V.  KempUm  Park  BacecouvM  Co.,  47  W.  B.  585, 
[1899]  A.  C.  143,  and  Bdton  v.  Bushy,  47  W.  E.  636, 
[1899]  2  Q.  B.  380.  In  reply  Belton  v.  Bushy  was 
relied  on  as  distinguishing  Powell  v.  Kempion  Park 
Racecourse  Co,  from  the  present  case. 

The  learned  recorder  refused  to  withdraw  ihe  case 
from  the  jury.  He  directed  them  in  accordance  with 
the  case  of  B^.  v.  WorUm,  [1895]  1  Q.  B.  227,  43 
W.  E.  Dig.  69,  to  consider  whether  the  defendant 
did  in  fact  use  the  respective  rooms  on  the  days 
mentioned  and.  if  so,  whether  he  used  them  for 
the  purpose  of  betting  with  persons  resorting  tiiereto. 
He  further  directed  them  that  a  mere  casual  use  of 
the  rooms  would  not  be  suffioieot,  but  that  if  the 
defendant  attended  there  with  the  expectation  that 
persons  would  come  to  bet  with  him,  and  for  the 
purpose  of  inviting  them  to  do  so,  and  so  of  carrying 
on  his  business  as  a  bookmaker,  that  wocdd  be  a 
breach  of  the  statute ;  and  that  no  evidence  of  per- 
mission by  the  occupier  was  neceisary,  nor  was  it 
necessary  that  the  defendant  should  have  any  control, 
dominion,  or  right  peculiar  to  himself  as  ag«inst 
others  over  the  place. 

The  jury  found  the  defendant  guilty  on  all  the 
counts. 

The  learned  recorder  respited  judgment  until  the 
next  sessions  in  order  that  the  decision  of  the  Oourt 
for  Cfrown  Gases  Beser?ed  might  be  obtained  on  the 
points  raised  on  behalf  of  the  defendant 

Danekwerts,  K,C,  ((?.  2>.  Keogh  with  him),  for  the 
defendant. — In  this  case  the  conviction  was  wrong. 
There  was  ^really  no  case  to  go  to  the  jury,  and  the 
recorder  should  have  withdrawn  it  from  them.  Here 
the  evidence  was  perfectly  neutral.  It  is  not  sufficient 
that  there  is  a  mere  scintilla  of  evidence  in  order  that  a 
case  may  be  left  to  a  jury ;  there  must  be  substantial 
evidence  of  guilt ;  there  must  be  evidence  showing 
that  the  defendant  here  did  something  in  the  nature 
of  a  user  of  the  public-house  for  the  purpose  of 
oarrying  on  his  business  of  a  bookmaker.  It  is  not 
enongh  to  show  that  he  merely  went  to  the  home  as 
an  ordinary  member  of  the  public  for  the  purpose  of 
obtaining  refreshment,  and  th%t  darin^^  the  time  he 
was  there  other  members  of  the  pabho  made  bets 
with  him  :  see  Poivell  v.  Kempion  Park  Bacecourse  Co, 
The  user  referred  t )  in  the  Bettin^f  Act,  1853,  involves 
more  than  the  mere  use  of  a  place  in  common  with 
other  persons ;  it  involves  the  u^e  of  such  place  by  a 
person  having  some  sort  of  dominion  or  control 
over  it  and  possessinff  some  right  greater  than  that 
possessed  by  the  ouer  persons  making  me  of  the 
place,  and  tmless  it  be  shown  that  such  user  is  by  the 
lioense  or  permission  of  the  occupier  no  offence  is 
oommitted  contrarv  to  the  statute :  Downes  v.  John- 
son, 43  W.  E.  556,  [1895]  2  Q.  B.  203 ;  WMtehurst  v. 
Fincher;  Homshy  v.  Raggett,  40  W.  E.  Ill,  [1892]  1 


Q.   B.  20 ;  Belton  v.  Bushy ;  Tromans  v.  Hodkinson, 
ante,  p.  286,  [1903]  1  K.  B.  30;  and  Reg,  v.  Worton. 

B,  C.  Brought  for  the  prosecation. — The  conviction 
was  right  and  should  be  upheld.  It  is  not  necessary 
to  show  that  the  occapier  of  the  house  knew  that  the 
defendant  was  carrying  on  the  betting  transactions. 
Iq  Browne,  Patch,  47  W.  E.  623,  [1899]  1  Q.  B.  892, 
where  the  respondent  was  convicted  of  using  a  "  pl*ce 
for  the  purpose  of  betting  with  persons  resorting 
thereto  "within  the  meaning  of  section  1  of  the  Act, 
there  was  no  evidence  that  he  had  any  license  from 
the  owner  of  the  grounds  where  the  horse-racing  was 
taking  place.  In  the  present  case  there  is  a 
sufficiently  definite  localiz%tion  of  the  betting  althongh 
there  was  no  authority  from  the  occupier. 

Ebx  v.  John  Deayillb. 

Id  this,  the  second  case,  the  indictment  charged 
that  the  defendant,  on  the  24th  of  May,  1902,  and  on 
six  several  subsequent  days  in  the  same  year,  being 
the  occapier  of  the  Park  Inn  beerhouse,  unlawfully, 
knowingly,  and  wilfully  did  permit  the  said  house  to 
be  used  for  the  purpose  of  Albert  Deaville  (the  person 
mentioned  in  the  first  of  these  three  cases),  a  person 
then  using  the  said  house,  betting  with  persons  resort- 
ing thereto.  At  the  hearing  it  was  proved  that  on 
eadi  of  the  said  days  the  said  Albert  Deaville  used  the 
house,  of  which  his  father,  the  defendant  in  this  case, 
was  the  occupier,  in  the  manner  stated  in  the  previous 
case,  aad  that  on  each  of  these  occauons  the  defend- 
ant in  this  case  was  present  and  could  see  what  was 
going  on. 

Counsel  for  the  defendant  submitted  that  there- was 
no  case  for  the  jury,  and  contended  that  no  unlawful 
use  by  the  said  Albert  Deaville  had  been  proved.  He 
further  contended  that  if  no  unlawful  user  were 
proved  against  the  said  Albert  Deaville,  the  defendant 
John  Deaville  could  not  be  guilty  of  permitting  such 
user. 

The  learned  recorder  ref  ased  to  withdraw  the  case 
from  the  jury,  and  directed  them  in  the  same  terms 
as  in  the  previous  case,  and  told  them  that  if  they 
were  satisfied  that  the  said  Albert  Deaville  in  fact 
used  the  house  for  the  purpose  of  betting  with  persons 
resorting  thereto,  and  that  the  defendant  John 
Deaville  knew  of  what  was  going  on,  and  per- 
mitted or  wilfolly  suffered  it  to  continue  without 
interference,  that  would  be  a  breach  of  the  statute. 

The  jury  found  the  defendant  guilty  on  all  the 
counts. 

The  learned  recorder  respited  judgment  for  the 
same  purposes  as  he  did  so  in  the  previous  case. 

O,  D,  Keogh,  for  the  defendant — ^The  conviction 
was  wrong.  The  learned  recorder  in  directing  the 
jury  did  not  point  out  to  them  that  in  order  to  enable 
them  to  convict  it  must  be  shown  that  the  user  was 
such  as  is  indicated  by  the  House  of  Lords  in  Powell 
V.  Kempton  Park  Racecourse  Co.  Betting  is  in  itself 
no  offence,  and  betting  with  persons  resorting  to  a 
public-house  is  no  offence.  In  order  to  sustain  a 
conviction  here,  it  is  necessary  for  the  prosecution  to 
show  that  the  public-house  was  being  used  as  a 
betting  establishment  and  being  so  used  with  the 
p^mission  of  the  defendant.  Tnere  is,  however,  no 
evidence  that  he  gave  such  permission.  In  Powell  v. 
Kempton  Park  Racecourse  Go,,  Lord  Halsbury,  L.O., 
[1899]  A.  C,  at  pp.  161  and  162,  held  that 
it  is  not  an  offence  under  the  Act  "  to  allow 
persons  to  assemble  for  the  purpose  of  betting 
with  each  other "  ;  and  at  p.  195  Lord  James 
of  Hereford  says:  "Doubtless  it  is  proved  that 
betting  as  alleged  systematically  took  place  within 
the  inolosure  to  the  knowledge  of  the  defendants. 
Is  that  evidence  sufficient  to  establish  an  infringe- 
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ment  of  the  Act  P  In  my  opinion  it  is  not."  In  ffaigh 
V.  Town  Gouncil  of  Sheffield,  23  W.  E.  647,  L.  B.  10 
Q.  B.  102,  where  it  was  shown  that  the  appellant 
knew  of  what  was  goino:  on  and  took  no  steps  to 
prevent  it,  he  was  convioted,  but  that  ease  was  ex- 
presdy  overruled  in  Powell  v.  Kempton  Park  Race- 
course  Co.  [Lord  Alyerstonb,  L.C.  J.— That  case  does 
not,  however,  overrule  Shaw  v.  Morley,  16  W.  B.  763, 
L.  B.  3  Ex.  137.]  That  esse  is  distinguishable  from 
the  present  one.  Assuming  there  is  a  *'  place,"  there 
must  be  something  more  than  a  user  of  and  a  re- 
sorting to  that  p&ce.  There  must  be  evidence  of 
some  dedication  of  the  place  with  the  assent  of  the 
occupier  or  licensee.    There  is  no  such  evidence  here. 

B.  C  JBrough,  for  the  prosecution,  was  not  called 
upon. 

Bex  V,  Simpson. 

In  this  case  the  indictment  charged  that  the 
defendant  on  the  9fch  of  May,  1902,  and  on  ten  sub- 
sequent several  days  in  the  same  year,  being  a  person 
then  using  a  certain  licensed  public-house  known  as 
the  Travellers'  Best,  did  use  the  said  house  for  the 
purpose  of  betting  with  persons  resorting  thereto. 

At  the  hearing  the  evidence  as  to  the  aots  and 
conduct  of  the  defendant  was  similar  in  all  material 
points  to  that  produced  i^ainst  the  defendant  in  the 
previous  case  of  B^  v.  Albert  Deaville,  except  that 
evida[ice  was  given  that  the  occupif^r  of  the  house  in 
this  case  was  preient  on  several  of  the  occasions  aud 
could  see  what  was  going  on,  but  that  no  relationship 
existed  between  the  defendant  and  the  occupier. 

Oa  behalf  of  the  defendant  it  was  submitted  that 
there  was  no  case  to  go  to  the  jury— tndc  Whitehurat 
V.  Fincher  and  Powell  v.  Kempton  Park  Baceeouree  Go, 

The  learned  recorder,  however,  decided  to  leave  the 
case  to  the  jury. 

It  was  then  submitted  on  behalf  of  the  defendant 
that  if  there  were  any  questions  at  all  for  the  jury 
they  should  be  as  follows :  ^ 

(1)  Was  the  house  used  as  abetting  establishment  F 

(2)  Had  the  defendant  dominion  and  control  over 
the  place  for  that  purpose  ? 

(3)  Had  he  such  dominion  and  control  in  the 
character  of  owner,  keeper,  occupier,  or  in  some 
character  analogous  thereto  P  And  further,  counsel 
requested  the  learned  recorder  to  direct  the  jury,  in 
reference  to  the  nature  and  character  of  the  use,  iu 
accordance  with  the  terms  of  the  judgment  of  Lord 
Httlsbury,  L.G..  in  the  aforesaid  case  of  Powell  v. 
Kempton  Park  Bacecouse  Co, 

The  defendant  then  gave  evidence  to  the  effect  that 
he  never  went  to  the  Travellers'  Best  for  the 
purpose  of  his  business  of  commission  agent  or  book- 
maker, but  solely  for  the  purpose  of  obtaining 
refreshment  in  the  ordinary  course,  but  that  he  did 
sometimes  make  casual  bets  there. 

The  learned  recorder  thereupon  directed  the  jury  in 
the  same  terms  as  he  used  in  the  previous  case  of 
Bex  V.  Albert  Deaville^  and  he  asked  them,  in  case 
they  found  the  defendant  guilty,  to  say  whether  the 
defendant  used  the  place  with  the  knowledge  and 
consent  of  the  landlord. 

The  jury  found  the  defendant  guilty  on  all  the 
counts,  but  said  that  the  user  was  without  the  full 
knowledge  and  consent  of  the  occupier,  and  that 
the  occupier  did  not  know  exactly  what  was  being 
done. 

Counsel  for  the  defendant  thereupon  submitted 
that  such  finding  was  a  verdict  of  "  not  guilty,"  but 
the  learned  recorder  directed  that  a  verdict  of 
« guilty"  should  be  entered.  He  however  ordered 
that  judgment  should  be  respited  until  the  following 
sessions  for  the  same  reasons  as  in  the  two  previous 


The  questions  for  the  opinion  of  the  court  now 
were  whether  the  learned  recorder's  directions  to 
the  jury  in  the  above  cases,  respectively,  were  liglit* 
and  whether  he  ought  to  have  withdrawn  any  of 
them  from  the  jury  and  have  returned  a  verdict  of 
acquittal. 

G,  D,  Keoghf  for  the  defendant. — [Bead  the  stated 
case.] 

B,  G.  Brough,  for  the  prosecution,  was  not  csdled 
upon. 

Lord  Alysbstone,  L.O.J.— The  point  raised  in  the 
first  and  third  of  these  cases  is  substantially  the  same, 
but  that  in  the  second  case  is  different.  I  will  first  of 
all  deal  with  the  first  and  third  cases.  I  regret  that  I 
feel  I  am  obliged  to  come  to  the  conclusion  that  the 
convictions  in  these  two  cases  cannot  be  sustained ; 
but  I  am  glad  to  be  able  to  say  that  I  think  that  in 
coming  to  this  conclusion  no  harm  will  be  done, 
because  the  only  reason  why  I  have  come  to  that 
conclusion  is  that  in  the  first  case  no  evidence  was 
given  of  a  state  of  facts  of  which  in  any  esse  where 
an  offence  is  committed  evidence  could  undoubtedly 
be  supplied.  All  that  has  been  found  in  the  first  case 
is  that  Albert  Deaville  was  a  bookmaker,  and  that  on 
certain  days  he  was  for  a  considerable  time  in  the 
vaults  or  an  adjacent  public  room  of  the  inn,  and  that 
he  there  received  and  paid  money  in  respect  of  beta. 
No  evidence  was  given  as  to  whether  the  occupier  of 
the  public-house  Imew  or  did  not  know  what  was 
taking  place.  It  seems  to  me  that  if  evidenoe 
is  produced  showing  that  there  is  a  practice  of 
betting  transactions  bdng  carried  on  continoousiy 
for  a  considerable  number  of  days,  and  that  such 
practice  has  been  brought  to  the  knowledge  of  the 
occupier  of  the  house,  it  would  be  a  perfectly  ri^ht 
thing  to  direct  the  jury  to  find  that  what  was  being 
done  was  being  done  by  the  license  and  with  the 
permission  of  the  'occupier.  Mr.  Dandkwerts  has 
satisfied  me  that  the  view  I  was  disposed  to  take  of 
the  case  of  Powell  v.  Kempton  Park  Bacecourae  Co,  is 
too  narrow.  I  had  thought  that,  if  it  ba  established 
that  a  person  was  carrying  on  a  betting  business  in  a 
place,  that  would  be  simoient  evidenoe  of  an  offence 
within  the  meaning  of  the  Act,  and  that  it  was  not 
necessary  to  show  that  the  proprietor  of  the  plaoe  had 
given  any  license  or  authority.  I  now  think  that 
that  view  goes  too  far. 

Since  the  decision  in  Powell  v.  Kempton  Park  Baoe^ 
course  Co  there  have  been  three  cases  which  have  a 
material  bearing  on  this  matter. 

I  agree  with  counsel  for  the  prosecution  that  if  yon 
get  a  sufficient  localization  and,  therefore,  possessioa 
of  a  spot  of  ground  or  anything  of  that  kind,  ^e 
question  of  the  license  of  the  owner  or  occupier  be- 
comes immaterial,  because  you  can  regard  the  person 
charged  as  being  himself  in  occupation  of  the  plaoe. 
That  is  pointed  out  in  Brown  v.  Patch.  In  BeUon  v. 
Busby  the  facts  were  much  like  those  in  the  present 
case,  but  there  in  addition  it  was  proved  that  the 
bookmaker  received  slips  of  paper  bearing  the  name 
of  the  horse  backed,  and  that  bets  were  settled  over 
the  counter  in  the  saloon,  but  there  was  no  evidence 
that  the  proprietor  of  the  house  had  any  interest  in  any 
of  the  bets.  But  it  was  decided  in  that  case  that  the 
bookmaker  had  something  in  the  nature  of  a  right' or 
license  to  the  user  of  the  bar  over  and  above  the  right 
of  an  ordinary  customer  to  resort  to  the  place  there  in 
question.  That  shows  that  the  true  inference  is  that 
the  Doolmiaker  was  not  using  the  bar  for  the  purpose 
of  obtaining  refreshment,  but,  with  the  permission  and 
Ucense  of  the  proprietor,  for  the  purpose  of  betting. 
Thpn  when  tiie  matter  came  before  us  in  Tromans  v. 
Ef.dkinson,  I  pointed  out  that  where  you  find  a  man 
habitually  frequenting  the  same  room  or  plaoe  for 
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the  purpose  ol  carrying  on  there  a  regular  betting 
bnsiness  with  persons  resorting  thereto  hecomniits  an 
offenoe  against  the  Aot.  In  that  case  the  carrying  on 
of  the  business  in  the  bar  or  tap-room  was  pursued 
under  some  understanding  with  the  proprietor. 

It  does  seem  to  me  that,  assuming  that  there  is  a 
place  which  is  not  in  law  or  in  fact  in  the  possession 
for  the  time  being  of  the  person  charged,  but  which 
is  a  common  place  to  which  persons  in  general  have 
access  for  other  purposes  than  betting,  it  is  necessary 
to  have  evidence  from  which  the  jury  can  conclude  that 
the  proprietor  of  the  place  has  authorized  that  to  be 
done  which  he  need  not  have  permitted  in  view  of  his 
own  rights  over  the  place.  I  therefore  think  that 
the  conviction  in  the  fir«t  case  cannot  be  sustained. 
I  do  not  ihiok  this  decision  will  do  any  harm  because 
in  most  of  these  sort  of  cases  the  necessary  evidence 
can  be  supplied. 

In  the  second  case — ^that  of  John  Deaville— it  was 
proved  that  the  defendant  allowed  Albert  Deaville  to 
use  the  bar,  and  carry  on  a  bettins  business,  as  he  was 
present  on  each  of  the  occasions  and  could  see  what  was 
going  on.  I  therefore,  come  to  t&e  conclusion  that  in 
this  case  there  was  exactly  what  was  pointed  out  by 
Grantham,  J.,  in  BdUmy,  Busby,  namely, "  something 
in  the  nature  of  a  right  or  license  to  use  the  bar  of 
the  beorhonse  for  the  purpose  of  his  betting  business 
over  and  above  the  right  of  an  ordinary  member  of 
the  puUio  to  resort  thereto."  Simpson's  case  is  prac- 
tically the  same  as  Albert  Deaville^s  case,  because  the 
jury  found  the  defendant  guilty,  bat  said  that  the 
user  was  without  the  full  knowledge  and  consent  of 
the  landlord,  and  that  the  landlord  did  not  know 
what  was  going  on. 

I  am  therefore  of  opinion  that  the  convictions  in 
the  first  and  third  cases  must  be  quashed,  and  the 
conviction  iu  the  second  case  be  sustained. 

Wills,  Wbiqht,  Bbugb,  and  Bidley,  JJ.,  con- 
curred. 

Solicitors  for  the  prosecution,  H.  Q.  Churchy  for  A. 
ChdUinor,  Hanley. 

Solicitors  for  the  defendants  A.  and  J.  Deaville, 
Chester t  Broome,  4?  Griffithes,  for  Paddock  &  SonSt 
Hanley. 

Solicitors  for  the  defendant  Simpson,  Chester, 
Broome,  db  Griffithes,  for  E»  A,  Paine,  Hanley. 


Prob.  Div.  &  Adm.  Div.  J  «  ,    ion 

Admiralty.  }  ^^^'  ^^'  ^'^• 

**Thb  Dalungton."  (a.) 

•    Ship-^CoUUion — CompuUory  pilotage — Belgian  law. 

Article  228  of  the  Code  de  Commerce,  Livre  II,, 
Titre  VIIL,  De  L'Ahordaye,  enacts  that  "  if  the  col- 
liHon  he  caused  by  the  default  of  any  person,  all  the 
damages  are  borne  by  the  ship  on  board  of  which  the 
default  has  been  committed.  The  presence  of  a  pilot  on 
board  is  no  defence  to  this  liability***  The  Court  con- 
sirued  that  to  mean  that,  whether  the  pilot  is  on  board  or 
not,  it  makes  no  difference  as  to  t?^  responsibility  of  the 
owners  if  damage  is  caused  in  consequence  of  the  negli- 
gence of  those  in  charge  of  the  ship. 

Action.    Damage  by  collision. 

The  plainiifb  were  the  Peninsula  and  Oriental 
Steam  Navigation  Co.,  and  were  the  owners  of  the 
steamship  Socotra, 

The  defendants  were  the  Southdown  Steamship  Oo., 
the  owners  of  The  Dallington, 


(a.)  Reported  by  Gw^ynne  Hall,  Esq.,  Barrister- 
at-Law. 


About  7  a.m.  on  the  1st  of  February,  1903,  T?ie 
Socotra,  a  twin  screw  steamship  of  6,009  tons  gross 
register,  was  proceeding  down  the  Biver  Scheldt  bound 
from  the  port  of  Antwerp  for  London.  The  Balling- 
ton,  a  screw  steamship  of  2,534  tons  gross  register,  was 
lying  at  anchor  in  Austruweel  Beads.  The  Socotra 
was  in  charge  of  a  compulsory  pilot  and  had  a  tug 
ahead,  when  she  collided  with  The  Dallington.  The 
owners  of  The  Socotra  brought  an  action  against  the 
owners  of  The  Dallingion,  but  judgment  was  given 
for  the  defendants.  The  Socotra  being  held  alone  to 
blame,  the  fault  being  that  of  the  pilot 

The  questioii  therefore  arose  as  to  the  liability  of 
the  shipowner  for  dunage  resulting  from  the  negli- 
gent navigation  of  his  vessel  whilst  in  charge  of  a 
compulsory  pilot  in  Belgian  territorial  waters.  It 
was  proved  by  Belgian  law  that  it  was  obligatory  on 
a  vessel  such  as  TJie  Socotra  when  in  the  waters  in 
question  to  take  a  Government  pUot  on  board,  or  at 
least  to  pay. one.  The  plaintiffs'  evidence  on  the 
Belgian  law  was  that  there  was  no  express  provision 
in  the  Belgian  code  by  which  the  pUot  was  declared 
not  to  be  In  charge,  or,  in  other  words,  that  his  duty 
was  restricted  to  acting  as  the  adviser  of  the  master, 
but  admitted  that  the  shipowner  in  Belgium  could 
not  rely  upon  pilotage  as  a  defence.  The  defendants 
cited  article  228  of  the  Belgian  Commercial  Oode  in 
support  of  the  proposition  that  though  it  was 
obligatory  to  pay  for  a  pilot,  neverthdess  the  pilot 
did  not  supersede  the  master,  but  acted  only  as  his 
adviser,  so  that  the  presence  of  a  pilot  on  board  was 
no  defence  to  the  liability  of  the  shipowner  for  a 
collision  caused  by  the  negUgence  of  those  in<^rge. 

Eowlatt  aod  Finlay,  for  the  plaintiffs.— The  pilot's 
presence  on  board  The  Socotra  was  compulsory,  at  least 
in  the  f ense  that  the  fees  had  to  be  paid,  but  as  a 
matter  of  fact  the  pilot  was  actually  in  charge  and 
navigating  the  vessel.  The  test  of  compulsory  pilotage 
was  the  obligation  to  pay  the  pilotage  dues.  The 
provision  of  section  633  of  the  Merchant  Shipping 
Act,  1894,  which  enacted  that  *'  an  owner  or  master 
of  a  ship  shall  not  be  answerable  to  any  person  what- 
ever for  any  loss  or  damage  occasioned  by  the  fault 
or  incapacity  of  any  qualified  pilot  acting  in  chatrge 
of  that  "ship  within  a  district  where  the  emfdoyment 
of  a  qualified  pilot  was  compulsory  by  law,"  was 
merely  declaratory  of  the  common  law,  by  which 
liability  cannot  be  entailed  for  the  negligence  of  a 
person  who  was  not  the  servant  or  agent  of  the  ship. 

They  cited  The  Halley,  L.  B.  2  P.  C.  193 ;  The  General 
Steam  Navigation  Co,  v.  British  and  Colonial  Steam 
Navigation  Co.,  17  W.  B.  615,  L.  B.  3  Ex.  330. 

Aspindll,  K.C.,  Dawson  MiUer,  and  Dunlop,  for  the 
defendants. — A  distinction  is  drawn  between  a  pilot 
being  compulsorily  in  charge  so  as  to  supersede  tiie 
master,  as  in  EngUsh  law,  and  being  compulsorily  on 
board.  By  Belgian  law  the  pilot  only  acts  as  the 
adviser  of  the  master,  who  remains  in  charge. 

They  dted  The  Guy  Mannering,  30  W.  B.  625,  835, 
7  P.  D.  52,  132 ;  The  Prinz  Hendrik,  47  W.  B.  183, 
[1899]  P.  177 ;  The  Agnes  Otto,  35  W.  B.  550,  12 
P.  D.  56;  The  Augusta,  6  Asp.  M.  L.  G.  161,  35 
W.  B.  Dig.  186. 

BuGENiLL,  J.,  in  delivering  judgment,  said  the 
plaintiff's  argrnment  shortly  comes  to  saying  that 
because  there  is  an  omission,  so  to  speak,  or  ra£er  no 
positive  declaration  in  terms  by  the  Belgian  law  that 
pilotage  is  not  compulsory  in  the  sense  that  the  pilot 
is  not  in  charge,  I  am  to  assume  that  it  is  com- 
pulsory in  the  sense  in  which  they  argued.  Evidence 
has  been  given  by  two  Belgian  lawyers,  and  they  both 
agree  that  according  to  thefar  law,  to  the  extent  to 
which  it  is  to  be  found  in  terms,  the  pilot  is  only  an 
adviser,  and  the  owners  of  the  yessel  are  responsible 
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for  damage  done.  In  this  case  it  may  be  that  the 
master  did  hand  over  tbe  navigation  of  his  ship  entirely 
to  tiie  pilot.  He  stated  ithat  in  faot  he  had  done  so, 
and  that  all  the  orders  were  given  by  the  pilot  and 
that  all  those  orders  were  carried  out  by  the  crew. 
So  in  point  of  faot  the  pilot  was  solely  in  charge; 
bnt,  as  was  said  in  The  Augtista  by  Esher,  M.B , 
*'We  are  concerned  with  the  law  of  Bogland, 
and  in  an  Bnglish  action.  We  are  bound  by  the 
law  of  France  because  the  law  of  France  establishes 
what  are  the  drcumstanoes  of  the  appointment  of 
and  employment  of  the  pilot."  So  far  as  the  law  of 
Belgium  is  in  writing  it  is  to  be  found  in  article 
228  of  the  codo,  which  is  as  follows :  <<  If  the  collieion 
be  caused  by  the  default  of  any  person  all  the  damages 
are  borne  by  the  ship  on  board  of  which  the  default 
has  been  committed.  The  presence  of  a  pilot  on  board 
is  no  defence  to  this  liability.*'  It  seems  to  me  that  it 
would  be  difficult  in  the  face  of  that  article*  to  do 
other  than  find  t^at  whether  the  pilot  is  on  board  or 
not  makes  no  difference  as  to  the  responsibility 
of  the  owners  where  damage  is  caused  in 
consequence  of  the  negligence  of  those  in 
charge  of  the  ship.  At  any  rate,  the  opinion 
of  ^o  Belgian  lawyers  is  that  the  owners 
are  responsible  because  the  pilot,  although  com- 
pulsorily  in  one  sense,  is  not  by  law  compulsoxily  in 
charge.  According  to  Belgian  law  ships  must  take  a 
pilot,  and  if  they  do  not  take  him  they  must  pay  his 
fee,  so  that  when  a  pilot  comes  on  board  the  master 
may  say,  "  You  may  go  away  or  you  may  come  on 
boMrd  and  I  will  pay  your  fee,  but  I  do  not  want  you." 
But  pilotage  is  compulsory  in  the  sense  that  if  the. 
master  does  not  choose  to  take  the  pilot  he  cannot  get 
out  of  the  responsibility  of  paying  the  pilot's  fee. 
With  regard  to  the  authorities  cited  during  the  argu- 
ment, The  HaXUy  is  not  in  point  for  the  reasons  given 
by  Esher,  M.B.,  in  his  ludgment  in  The  Augusta, 
which  case,  together  with  The  Ouy  Mannering  and 
The  Frirus  Hendrik^  establish  the  view  I  am  talong — 
namely,  that  according  to  Belgian  law,  though  a 
pilotmay  be  compulsory  in  the  sense  that  if  he  is 
not  aooepted  he  must  still  be  paid  for,  yet  he  is  not 
a  person  legally  in  charge,  the  result  being  that, 
althongh  in  point  of  fact  the  pilot  is  navigating  «nd 
solely  in  charge,  vet  if  the  ship  does  damage  in  con- 
sequence of  negligent  navigation,  the  ovmers  are^ 
according  to  Belgian  law,  responsible. 

Solicitors  for  plaintiffs,  Freshfldde. 

Solicitors  for  defendanti  Thomas  Cooper  &  Co. 


From  C.  A.  )  -a  v.  ^a 

(England).  (  ^«^-  2*. 

Pblham-Cunton  v.  Dukr  of  Newcastle,  (a.) 

Will— Construction— Estate  in  special  tail— Issue— 
Gift  to  A,  if  he  marries  a  gentletooman  and  has  issue 
male,  to  such  issue  male  and  their  descendants. 

A  testator  willed  and  bequeathed  certain  estates  to  his 
son  Charles,  and  after  providing  that  his  eldest  son 
might  redeem  those  estates,  continued:  ^*  The  proceeds  to 
go  with  the  limitations  of  this  will — that  is  to  say,  to  my 
son  Charles  if  he  marries  a  fit  and  worthy  gentlewoman 
and  has  issue  male,  and  their  male  descendants,  in  failure 
of  which  **  then  over. 

Held,  that  Charles  took  a  a  estate  in  special  tail  male, 

(a.)  Beported  by  0.  H.  Grafton,  Esq.,  Barrister- 
at-Law. 


Decision  of  the  Oourt  of  Appeal  (50  W.  B.  83,  [1902] 
1  Ch.  34)  affirmed. 

Appeal  from  au  order  of  the  Court  of  Appeal 
(Lord  Alverstone,  L.G.J. ,  and  Yaughan  Williams  and 
Bomer,  L.JJ.)  (50  W.  B.  83,  [1902]  1  Oh,  34), 
affirming  the  deoision  of  Buckley,  J.  (49  W.  B.  12). 

Heniy  Pelham,  foucth  Duke  of  Newcastle,  by  the 
fifth  codicil,  dated  the  14th  of  August,  1846,  to  bis 
will,  dated  the  Slst  of  January,  1814,  willed  and 
bequeathed  to  his  son  Lord  Charles  Pelham- Clinton 
certain  estates ;  and  after  providing  that  his  eldest 
son,  the  Earl  of  Lincolo,  might  purdiase  and  redeem 
those  estates  for  certain  sums  of  money,  the  testator 
continued :  *'  The  proceeds  to  go  with  the  limitation 
of  this  will— that  is  to  say,  to  my  son  Charles  if  he 
marries  a  fit  and  worthy  gentlewoman  and  has  issue 
male,  to  such  issue  male  and  their  male  descendants, 
in  failure  of  which  "  then  over. 

In  1848  Lord  Charles  Pelham-Clinton  married 
Elizabeth  Qrant,  a  fit  and  worthy  gentlewoman, 
within  the  meaning  of  the  above  limitation. 

The  fourth  duke  died  on  the  12th  of  January,  1851, 
and  his  said  will  and  five  codicils  thereto  were  dnly 
proved  on  the  14th  of  February,  1852. 

Li  April,  1851,  liord  Charles  disentailed  all  the 
hereditaments  by  the  fifth  codicil  given  to  him  for 
any  estate  in  tail  male  or  in  tail. 

liord  Charles  Pelham-Clinton  died  on  the  14th  of 
December,  1894.  and  the  appellant  was  the  eldest  son 
of  I^iord  Charles'  marriage  with  Elizabeth  Grant. 

The  appellant  issued  the  writ  in  the  present  action 
against  the  respondeut,  claiming  a  declaration  that  upon 
the  true  oonstruotion  of  the  said  fiftti  codicil  to  the  will 
of  Henry  Pelham,  fourth  Duke  of  Nowosstle,  Lord 
Charles  Pelham-Clinton  (the  plaintiff's  father)  was 
only  entitled  as  tenant  for  life  to  the  estates  in  sndh 
codicil  mentioned,  and  that  the  plaintiff  is  now 
entitled  to  such  estates  as  tenant  in  tail  male  in 
possession. 

Buckley^  J.,  held  that  the  oodidl  gave  Lord 
Charles  an  estate  in  special  tail  male  and  diamiswd 
the  action,  .which  was  affirmed  by  the  Court  of 
Appeal. 

Warrington,  K.C.,  and  A.  F.  Peterson,  for  the  ap- 
pellant. 

Haldane,  K.C.,  Vaughan  ffawkins,  and  Benn,  for 
the  respondent,  were  not  heard. 

Earl  of  Halsbuby,  L.C.— It  appears  to  me  that 
this  case  is  entirely  free  from  difficulty,  and  that  the 
language  we  have  to  construe  is  perfectly  dear.  If 
you  look  at  the  construction  of  the  will,  to  suggest 
any  difficulty  is  to  my  mind  almost  an  absurdity.  It 
is  admitted  tiiat  almost  the  same  words  in  another 
part  of  the  same  codicil  are  intended  to  point  to  an 
estate  in  special  tail  male,  and  we  are  adced  to  sin^ 
out  this  particular  ^t  as  being  sometbiog  different 
from  the  others. 

I  have  nothing  to  add  to  what  Buokle^f,  J., 
originally  said ;  I  am  quite  satisfied  with  his  judg- 
ment, and  I  move  that  this  appeal  be  dismissed  with 
costs. 

Lord  IfAOiTAaHTEN. — I  am  of  the  same  opinion.  I 
think  everything  that  can  be  said  on  this  codicil  has 
been  said,  and  very  well  said,  by  the  learned  judges 
who  have  given  their  judgments  in  the  oourt  below. 
I  am  quite  content  to  adopt  in  particular  the  reason- 
ing of  Buckley,  J.,  and  B'^mer,  LJ.,  and  I  do 
not  share  at  all  in  the  difficulties  that  presented 
themselves  to  Yauffhan  Williams,  LJ.  I  think 
Buckley,  J.,  summed  it  up  very  well  when  he  said 
that  it  was  exactly  the  same  as  if  the  testator  had  said 
<'  to  my  son  Charles  and  such  issue  male  as  ha  may 
have  by  mazriage  with   a  fit  and  worthy  gentle- 
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woman."    I  do  not  think  anyone  oould  suggest  that 
that  was  not  an  estate  in  special  tail  male. 

Lord  Shand. — ^I  am  of  the  same  opinion. 

Lord  Davby. — I  also  am  of  the  same  opinion,  and, 
like  my  noble  and  learned  friends,  I  really  cannot 
nnderstfuid  the  diffioalties  in  the  case.  It  seems  to 
me  to  be  one  of  the  plainest  cases  for  an  estate  tail 
that  I  ever  saw  or  heard.  Mr.  Warrington  endeay- 
onred  to  say  that  there  wai  enough  in  the  words  to 
imply  an  estete  for  life  to  Charles ;  but,  as  I  pointed 
out  to  him,  lupposiog  it  had  been  expressly  given  to 
Charles  for  life,  in  my  opinion  the  decision  would 
haye  been  exactly  the  same  ai  the  decision  at  which 
we  now  aniye.  Speaking  for  myself,  I  am  entirely 
■atiafied  with  the  reasons  which  have  been  given  in 
the  court  below. 

Lord  BoBBRTSON. — I  concur. 

Lird  Ldtdlby. — I  am  of  the  same  opinion,  and  I 
oaanot  uselolly  add  anything. 

Appeal  dismisied. 

Solicitors  for  the  appellaut,  Blair  dk  W.  B, 
Oirling. 

Solicitors  for  respondent,  Richard  F,  &  0,  L, 
Smith,  for  MarshalU  A  Bate,  East  Betford. 


Oourt  of  AyyeaL 

From  Chan.  Dlv.  i 

(Yaughan  Williams,  Bomer,  and  [         June  15,  16. 
StirliDg,L.JJ.)  ) 

In  re  Wilmer. 

MoORE  V.   WlNGFIELD.  (a.) 
Perpduittf—Bemoteness — Devise  to  son  of  M,  for  life 
with  remaindtrs  to  such  son^a  issue — Son  en  ventre 
sa  m^re — Relation  hack. 

For  the  purpose  of  the  rule  against  perpetuities  an 
infant  en  ventre  sa  mere  is  to  he  treated  as  a  living 
ptrson^  wKethtr  such  assumption  is  to  the  advantage  of 
the  infant  or  not. 

A.  devised  her  real  estate  to  trustees  upon  trust  to  pay 
the  income  to  her  daughter  M,  for  life,  and,  after  her 
death,  hy  way  of  equitable  contingent  remainders  {in  the 
events  which  happened)  to  the  third  son  of  M„  horn  or  to 
he  horn,  for  life,  and  after  his  death  for  his  first  and 
other  sons  successively  in  order  of  seniority  in  tail  male. 
A.  died  in  1880.  S.  T,,  the  third  son  of  M,,  was  then 
en  ventre  sa  m^re.  He  was  horn  in  1881.  In  1902 
8,  T.,  acting  on  the  assumption  that  the  limitations 
suhsequent  to  his  own  life  estate  were  void  for  remoteness, 
took  out  a  summons  against  the  trustees  of  the  will  for  a 
declaration  that,  on  the  true  construction  of  the  will,  and 
in  the  events  which  had  happened,  he  had,  on  attaining 
the  age  of  twenty 'tme  years,  hecome  entitled  as  tenant  in 
tail  male  in  possession  to  the  real  estate  so  devised. 

Held,  affirming  the  decision  of  Buckley,  J.  (ante, 
p.  395,  [1903]  1  Gh,  874),  that  the  limitations  did  not 
transgress  the  rule  against  perpetuities,  and  that  the  sons 
of  S.  T,  took  valid  estates  in  tail  male  in  remainder. 

Appeal  by  the  plaintiff  from  the  decision  of 
Bucldey,  J.  (reported  an^,  p.  395,  [1903]  1  Ch.  874). 

The  facts  are  fully  set  forth  in  the  report  of  the 
case  in  the  court  below. 

Buckmaster,  K.C,  and  Sargant,  for  the  plaintiff, 
used  the  same  argamente  and  dted  the  same  cases  as 
in  the  court  below. 

(a.}  Beported  by  B.  B.  Campbell,  Esq.,  Barrister- 
at-Law. 


Austen  GartmeU,  for  the  defendant,  the  heir-at-law 
of  the  testatrix  Mrs.  lioore,  and 

Warrington,  K.O.,  and  S,  Dickinson,  for  the  sur- 
viving trustees  of  the  «?ill,  were  not  called  upon. 

Yauqhan  Williams,  L.J.,  after  stating  the  facts, 
continued :  In  this  case  the  question  is  whether  for 
the  purpose  of  the  rule  against  perpetuities  a  child 
en  ventre  sa  mere  is  to  be  treated  as  a  life  in  being.  The 
case  has  been  put  in  two  distinct  ways.  Mr.  Buck- 
nuister*s  argument  was  based  on  the  suggestion  that 
for  the  purpose  of  the  rule  against  perpetuities  one 
ought  not  to  treat  a  child  en  ventre  sa  mere  as  a  living 
person.  Buckley,  J  ,  has  come  to  another  conclusion. 
Mr.  Sargant  does  not  dispute  the  conclusion  of 
Buckley,  J.,  as  to  how  one  ought  to  treat  a  child  en 
ventre  sa  mere,  or  the  stetement  of  Buckley,  J.,  that, 
when  such  a  child  has  been  born  and  proves  of  the 
proper  sex,  there  is  a  relation  back.  He  says  that  if 
one  tekes  the  will  and  looks  at  the  devise,  then  one 
has  got,  besides  the  description  of  the  sons  who  have 
been  bom,  a  description  which  has  no  applicaMon  to 
any  living  person,  but  a  description  which  might  be 
answered  by  the  birth  of  a  child  at  a  time  which  had 
no  relation  to  the  death  of  the  testatrix.  He  says 
that  the  rule  against  perpetuities  is  infringed  because 
one  has  no  right  to  tarn  to  the  actual  facts  of  the 
case,  but  has  to  consider  the  possibilities.  Buckley, 
J.,  beg|ins  his  judgment  witn  a  statement  of  the 
law  which  Mr.  Sargant  does  not  quarrel  with,  and 
having  stated  the  law  in  a  way  which  expressly 
regards  a  child  en  ventre  sa  mere  as  a  living  person,  he 
proceeds,  ante,  p.  396,  as  follows:  "But  if  it  be  a 
correct  rule  of  law  that  on  the  child  befng  bom  on 
the  7th  of  February,  1881,  and  turning  out  to  be  a 
boy,  you  must  refer  back  that  stete  of  facts  to  the 
earlier  date,  that  of  the  death  of  the  testetrix,  and 
say  retrospectively  that  at  that  earlier  date  events 
had  so  tamed  out  that  the  rule  against  perpetuities 
could  Dot  be  infringed  because  there  was  a  child  in 
existence,  although  en  ventre  sa  mere,  who  was  a  male 
and  who  was  bom  alive,  then  of  course  it  cannot  be 
contested  but  that  the  limitetion  is  perfectly  good." 
Mr.  Buckmaster  does  not  accept  that  last  passage, 
bat  I  tbink  it  is  perfectly  right.  Backley,  J.,  then 
tekes  all  the  cases  and  deals  with  them.  The  first  he 
takes  is  Doe  v.  Lancashire,  5  T.  B.  49,  where 
the  qoestion  was  whether  marriage  and  pregnancy 
which  resulted  in  birth  amounted  to  the  revocation  of 
a  wiU.  He  goes  on  to  deal  with  the  other  cases,  and, 
amongst  them,  with  '  Long  v.  Blackall,  7  T.  B. 
100,  which,  Mr.  Sargant  says,  is  not  an  authority 
against  him.  But,  in  my  opinion,  it  is  an  authority 
against  hiuL  The  fact  that  the  child  in  that'  ease 
was  refenred  to  as  such  is  quite  immaterial.  What 
the  court  held  was  that  a  child  en  ventre  sa  mere  was 
for  the  purpose  of  the  rule  against  perpetuities  to 
be  treated  as  a  living  child  from  the  moment  of 
gestetion. 

Under  the  circumstances  it  is  not  necessary  for  me 
to  do  more  than  to  say  that  I  agree  with  the  judg- 
ment of  Buckley,  J.,  and  his  summing  up  on  p.  399. 
I  do  not  say,  and  I  do  not  think  the  learned  judge 
meant  to  say,  that  for  every  purpose  of  law  a  child 
en  ventre  sa  mere  is  to  be  treated  as  a  livit>g  person. 
For  example,  a  child  in  its  mother's  womb  cannot  be 
murdered.  Blackstone,  in  his  Ccmmentsries  {Kerr,  4th 
ed.),  vol.  1,  p.  101,  says :  *'  An  infant  en  venire  sa  mere^  or 
in  the  mother*s  womb,  is  supposed  in  law  to  be  bom 
for  many  purposes.  It  is  capable  of  having  a  lega^ 
or  a  surrender  of  a  copyhold  estete  made  to  it.  It 
may  have  a  guardian  assigned  to  it ;  and  it  is  enabled 
to  have  an  estete  limited  to  ite  use,  and  to  take 
afterwards  by  such  limitetion,  as  if  it  were  then 
actually  bom.    And  in  this  point  the  civil  law  agrees 
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with  onn."  And  later  on,  in  vol.  2,  p.  143,  he 
states  the  rule  in  this  Yery  case.  Most  of  Mr. 
Buokmaster's  argument  went  on  the  assmnption 
that  Buokley,  J.,  had  said  that  the  mle  that  a  child 
en  ventre  sa  mire  was  to  be  treated  as  a  living  person, 
was  applicable  to  all  cases.  But  on  the  authorities  the 
lule  is  manifestly  applicable  when  one  has  to  deal  witii 
the  inle  against  perpetuities.  As  soon  as  the  child  is 
bom  and  its  sex  satisfies  the  description,  one  must 
retrospectivdy  treat  it  as  being  in  existence  just  prior 
to  the  death  of  the  testatrix. 

BoiCBB,  L.J.— I  am  of  the  same  opinion,  and 
will  only  add  a  few  words.  Where  a  question  as  to 
the  rule  against  perpetuities  arises  on  gifts  under  a 
will  of  the  Idnd  in  wis  case,  I  thiuk  there  is  a  rule 
that  a  child  en  ventre  sa  mere  subsequently  bom  alive 
is  to  be  regarded  as  living  at  the  time  of  the  death  of 
the  testator.  This  rule  cannot  be  disputed  where  it  is 
for  the  interest  of  tbe  child.  That  oeing  so,  it  dis- 
poses of  the  present  case.  The  plaintiff  is  clearly 
tcmant  for  life,  and  the  question  whether  or  not  the 
subsequent  limitations  are  to  be  deemed  void  depends 
on  whether  or  not  the  plaintiff  was  living  at  the 
death  of  the  testatrix. 

SnRiJNa,  L.J.— I  am  of  the  same  opinion.  The 
question  is  whether  the  limitation  to  the  first  and 
otiber  tons  of  the  plaintiff  is  valid  or  no.  As  regards 
the  rule  against  perpetuities,  it  his  been  stated  with 
perfect  accuracy  hj  Buckley,.  J.  The  first  proposi- 
tion he  lays  down  is  that  in  applying  the  rule  the 
court  must  look  at>  events  which  might  happen.  The 
second  proposition  he  lays  down  is  that  absolute 
ownership  may  be  suspended  for  a  life  or  lives  in 
being  and  twenty-one  years  afterwards,  and  that  for 
the  purposes  of  this  nue  a  child  en  ventre  aa  mere  is 
treated  as  a  life  in  being.  That  statement  of  the  law 
is  in  accordance  with  aO  the  modem  text-book «.  I 
may  dte,  for  example,  Jarman  on  Wills  (4th  ed.),  pp. 
252.  253. 

The  period  to  look  at  is  the  death  of  the  testatrix. 
What  were  the  facts  at  that  time?  One  son  had 
died,  there  was  a  second  son  entitled  to  the  Bame 
estate,  and  the  mother  was  pregnant  of  a  third  son, 
the  present  plaintiff,  who  was  afterwards  born  alive. 
How  is  the  rule  i^  to  perpetuities  to  be  applied  P  We 
have  to  inquire  whether  the  plaintiff,  who  under  the 
limitations  takes  for  life,  was  in  existence  at  the 
testatrix's  death.  If  he  was  in  existence  the  subse- 
quent limitations  are  valid.  The  answer  is  that  he 
was  in  existence,  for  a  child  en  ventre  ea  mere  is  for 
the  purpose  of  the  rule  against  perpetuities  to  b3 
treated  as  a  life  in  being. 

Appeal  dismissed* 

Solicitors,  Evans,  Foster,  &  Wadham;  Tylee  ci  Co, 


From  K.  B.  Div. 
(Earl  of  Halsbury,  L.a,  Collins,  M.R., )  ^  ,  04  iqao. 
and  Eomer  and  Mathew,  L.JJ.)       \  "°f  ^*'  J^"^* 
(Collins,  M.E.,  and  Mathew  and     )     *'°^*  ^"' 
Coaens-Hardy,  L.JJ.)  ^ 

Gerson  v.  Simpson,  (a.) 

Company — Diredors— Promoter — Action  for  fraudulent 
misrepresentations  in  prospectus^  Contribution  from 
co'diredor— Directors*  Liability  Act,  1890  (53  &  54 
Vict,  c  54),  «.  5. 

By  section  5  of  the  Directors*  Liability  Act,  1890, 
*•  every  person  who  by  reason  of  his  being  a  director,  or 

(a.)  Beported  by  W.  F.  Barrt,  Esq.,  Barrister-at- 
Law. 


nam^d  as  a  director,  or  as  having  agreed  to  become  a 
director,  or  of  his  having  authorized  the  issue  of  the 
prospectus  or  notice,  has  become  liable  to  make  any 
payment  under  the  provisions  of  this  Act,  shall  be 
entitled  to  recovtr  contribution,  as  in  cases  of  contract, 
from  any  other  person  who,  if  sued  separately,  would 
have  been  liable  to  make  the  same  payment  " 

Held,  that  this  section  gives  a  right  of  contribution  in 
respect  of  a  claim  to  recover  damages  for  fraudulent 
misrepresentations  in  a  prospectus  of  a  company  inviting 
persons  to  subscribe  for  shares,  as  well  as  in  respect  of  a 
claim  to  recover  damages  for  an  untrue  stateynent  in  the 
prospectus  apart  from  fraud. 

Action  to  recover  damages  for  fraudulent  misrepre- 
sentation in  the  prospectus  of  a  company,  called  the 
Gem  of  Murchison  Gold  Mines  (Limited),  whereby 
the  plaintiff  «?as  induced  to  apply  for  and  take  10,000 
£1  shares  in  the  company.  The  defendant,  who  was 
a  promoter  and  director,  of  the  company,  denied  that 
any  of  the  representations  in  the  prospectus  were  false 
or  fraudulent ;  and  further  that,  if  anv  of  them  were 
nntme,  he  had  reasonable  ground  for  believing  them 
to  be  true.  The  defendant  obtained  leave  to  issus 
and  serve  third  party  notices  upon  two  persons  named 
Beitlioger  and  Oppenheim,  from  whom  he  claimed  to 
be  entitled  to  contribution  under  section  5  of  the 
Directors'  Liability  Act,  1890,  the  claim  against  Rdt- 
linger  being  as  a  co-promoter  with  the  plaintiff  of 
the  company,  and  as  having  with  the  defendant 
authorized  the  issue  of  the  prospectus  to  the  plaintiff, 
and  that  against  Oppenheim  being  as  a  co-direotor. 
Oppenheim  thereupon  applied  to  Jelf,  J.,  at  chambers, 
to  set  aside  the  third  party  notice  and  the  service 
thereof  upon  him  upon  nie  ground  that  section  5  did 
not  give  a  director,  against  whom  a  common  law 
action  of  deceit  was  brou^t,  a  right  of  contribution 
from  a  co-director.  Jelf,  J.,  refused  the  application, 
but  gave  leave  to  appeal.    Oppenheim  appealed. 

By  section  5  of  the  Directors*  Liability  Act,  1890, 
**  every  person  who  by  reason  of  his  being  a  director, 
or  named  as  a  director,  or  as  having  agreed  to  become 
a  director,  or  of  his  having  authorized  the  issue  of 
the  prospectus  or  notice,  has  become  liable  to  make 
any  payment  under  the  provisions  of  this  Act,  shall 
be  entitled  to  recover  contribution,  as  in  cases  of 
contract,  from  any  other  person  who,  if  sued  separ- 
ately, would  have  been  lialde  to  make  the  same  pay- 
ment.'' 

Oct.  24. — H.  H.  Haldinstein^  for  Oppenheim. — 
Section  5  of  the  Directors'  Liability  Act,  1890,  has 
not  altered  the  old  common  law  rule  laid  down 
in  Meiryweather  v.  Nixan,  8  T.  R  186,  that  there 
is  no  contribution  between  tortfeasors.  Betts  v. 
Gibbins,  2  A.  &  E.  57,  and  Moxham  v.  Grant,  4S 
W.  B.  130,  [1900]  1  Q.  B.  88,  showed  that  there 
is  an  exception  to  that  rule  where  the  act  is  not 
dearly  illegal  in  itself.  In  the  present  oase 
the  plaintiff  is  suing  the  defendant  in  a  common 
action  of  deceit  to  recover  damages  i<x  fraudulent 
misrepresentations.  There  is  dearly  no  right  to 
contribution  at  common  law  in  such  a  case,  and  section 
5  of  the  Act  of  1890  has  not  altered  the  law  in  that 
respect.  Section  3  of  that  Act  creates  for  the  first 
thne  'a  liability  in  a  director  of  a  company  and  other 
persons  for  any  untrue  statement  in  a  prospectos  of 
the  company  mviting  subscriptions  for  shares  unless 
{inter  alia)  the  director  or  other  person  can  prove 
that  he  had  reasonable  ground  to  believe,  and  did 
bdieve,  the  statement  to  be  true.  That  section 
creates  a  liability  for  an  untrue  statement  apart  from 
fraud,  and  section  5  only  gives  a  right  of  contribution 
to  a  person  who  has  become  liable  to  make  a  payment 
*'  unaer  the  provisions  of  this  Act."  That  limits  the 
tight  of  contribution  to  cases  where  the  liability  is 
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created  by  section  3  of  the  Act :  lindley  on  Oompany 
Law  reth  ed.)>  p.  123.  If  that  were  not  80»  a 
fraadolent  director  might  recover  contribution  oyer 
against  an  innocent  co-director.  The  order  of  the 
learned  judge  was  therefore  wrong. 

Muir  Mackenzie^  for  the  defendant. — Section  3  of 
the  Directors*  Liability  Act,  1890,  gives  a  right  of 
action  against  a  director  or  promoter  of  a  company 
and  against  any  person  who  has  authorized  the  issue 
of  the  prospectus  in  respect  of  any  untrue  statement 
in  the  prospectus,  with  certain  exceptions.  That 
includes  a  statement  that  is  known  to  be  untrue  as 
wdl  as  a  statement  not  known  to  be  untrue.  In 
respect  of  that  cause  of  action  section  5  gives  a 
director  or  any  person  who  has  authorized  the  issue 
of  the  prospectus  so  becoming  liable  a  right  of  con- 
tribution, as  in  a  case  of  contract,  from  any  other 
person  who,  if  sued  separately,  would  have  been  liable 
to  make  the  same  payment.  The  order  was  therefore 
right. 

Earl  of  Halsbttrt,  L.C. — I  have  no  doubt  that  the 
order  was  perfectly  right.  The  question  which  we 
have  to  decide  is  whether  there  can  be  a  right  of  coa- 
tribntion  in  this  case.  To  my  mind  the  statute  has 
stated,  with  what  I  may,  without  disrespect,  call 
unusual  clearness,  that  with  reference  to  this  particu- 
lar dass  of  tovi,  and  with  reference  to  this  class  of 
persons,  the  ordinary  rule  that  there  shall  be  no  con- 
tribution between  tortfeasors  shall  not  apply,  and 
that  tiie  rights  of  the  parties  shall  be  treated  'as 
though  it  was  a  ques4on  of  contract  and  not  of  tort 
at  aQ.  The  result  is  that  a  right  of  contribution 
exists,  and  the  appeal  must  be  dismissed. 

OoLUNS,  M.B.I  and  Bomeb  and  Mathew,  L.JJ., 
concurred. 

The  action  came  on  for  trial  before  Wills,  J.,  and  a 
special  jury,  the  action  as  between  the  plaintiff  and 
the  defendant  being  heard  first. 

The  jury  were  asked,  so  far  as  material  to  the 
present  report,  the  following  questions :  (1)  Were 
any  of  the  statements  in  the  prospectus  false  to  the 
knowledge  of  the  defendant  F  and  {2)  Had  such  false 
statements  a  material  effect  in  inducing  the  plaintiff 
to  take  the  shares?  The  jury  answered  both  these 
questions  in  the  affirmative,  and  they  assessed  the 
damages  at  £4,750,  and  judgment  was  accordiogly 
entered  for  the  plaintiff  for  uiat  amount  with  costs. 

The  third  party  proceedings  were  then  heard.  With 
regard  to  the  defendant's  claim  against  Op^enheim, 
the  jury  returned  a  verdict  for  Oppenheim',  and 
judffment  was  entered  for  him  as  against  the  defendant. 
Wiw  regard  to  the  defendant's  claim  against 
Beitlinger,  the  jury  returned  a  verdict  against 
Beitlinger  on  one  representation,  stating  that  it  was 
a  fraudulent  mis-statement  and  that  B^tlinger  must 
have  known  it.  Judgment  was  accordingly  entered 
for  the  defendant  as  against  Beitlinger  for  £2,375, 
and  half  the  costs  of  the  original  action,  which  the 
defendant  had  to  pay  to  the  plaintiff  and  to  his  own 
solicitor,  together  with  the  costs  of  the  third  party 
proceedings  against  Beitlinger. 

The  defendant  applied  for  judgment  or  a  new  trial 
of  the  action  as  against  him,  and  Beitlinger  made  a 
similar  application  as  to  the  third  party  proceedings 
against  him. 

June  10.— (7.  A,  Russell^  ^,0.,  Muir  Mackenzie,  and 
J,  A,  Simon,  for  the  defendant. 

Oore-Browne,  K,C»t  and  Clavell  Salter,  for  the 
plaintiff,  were  not  ci^ed  upon. 

The  Coubt  (Collins,  M.B.,  and  Mathew  and 
Cozbns-Habdy,  L.JJ.)  dismissed  the  defendant's 
applicatioD,  holding  that  there  was  evidence  to  justify 
the  verdict  of  the  jury. 


Beitlinger's  application  then  came  on  for  hearing. 

Stewart  Smith,  K.  (7.,  and  Arthur  Sims,  for  Beitlinger. 
■—Section  5  of  the  Directors'  Liability  Act,  1890,  ^)es 
not  create  any  right  to  recover  contribution  where  the 
action  is  a  common  law  action  of  deceit.  It  only  applies 
where  there  is  a  claim  under  section  3  of  the  Act 
founcled  upon  an  innocent  misrepresentation  apart 
from  fraud.  If  the  section  does  create  a  liability  to 
contribute  in  the  case  of  an  action  of  deceit,  a 
fraudulent  director  may  recover  contribution  from  an 
innocent  director.  [Gozens-Habdt,  L.J.— May  not 
the  innocent  director  show  that  he  had  reasonable 
ground  for  believing,  and  did  believe,  that  the  represen- 
tation was  true  P]  The  decision  of  this  court  on  the 
24th  of  October  last  on  the  appeal  from  Jelf,  J.,  at 
chambers  is  not  a  decision  that  a  right  of  contribu- 
tion between  tortfeasors  is  given  by  section  5.  That 
decision  applied  solely  to  a  claim  under  section  3  of 
the  Act. 

C,  A,  Russell f  K,C.,  Muir  Mackenzis^  and  J.  A. 
Simon,  for  the  defendant,  were  not  called  upon. 

Collins,  M.B. — The  same  question  which  has  been 
raised  now  has  been  decided  by  this  court  when  the 
Lord  Chancellor  was  presiding  over  it.  We  held  in 
an  application  in  this  very  action  that  a  liability  to 
contribute  would  arise.  According  to  the  verdict  of 
the  jury  the  defendant  and  Beitlinger  were  joint 
tortfeasors,  and  the  latter  became  liable  under  the 
terms  of  tiie  Act  to  contribute. 

Mathew  and  Cozens-Habdt,  L.JJ.,  concurred. 

Applicaiions  dismisaed. 

Solicitors  for  the  plaintiff,  Lesser  &  Danger. 

Solicitors  for  the  defendant,  Stephenson,  Harwood, 
&  Co, 
Solicitor  for  Oppenheim,  Gilbert  E,  Samud, 

Solicitors  for  Beitlinger,  Steadman,  Van  Praagh,  & 
Gaylor, 


April  29. 


From  Chan.  Div.  '\ 

(Yaughan  Williams,  Bomer,  and  | 

Oozens-Hardy,  L. JJ.)  J 

Mebcieb  v.  Meboieb.  (a.) 

Married  woman  — Joint  account  —  Purchase  out  of 
money  belonging  to  wife — Gift  to  husband — ResuUing 
trust — Oapital — Income, 

In  the  case  of  the  receipt  by  a  husband  of  the  seiparoXt 
property  of  his  wife  there  is  no  general  rule  of  law  that 
in  the  case  of  corpus  belonging  to  the  wife  the  onus  of 
proof  of  a  gift  lies  on  the  htisband,  whili  in  the  case  of 
income  the  onus  lies  on  the  unfe,  and  she  must  establish 
dearly  and  conclusively  that  her  husband  received  the 
income  by  way  of  loan*  For  thie  purpose  the  difference 
between  capital  and  income  is  oiHy  one  of  degree  and  not 
of  principle. 

Alexander  v.  Bamhill,  21  L.  B.  Ir.  511,  37  W.  B. 
Dig.  5,  discussed* 

This  was  an  appeal  from  a  decision  of  Buckley,  J. 

In  1883  the  defendant  in  the  action  married  Colonel 
Meroier.  At  the  time  of  the  marriage  the  defendant 
was  possessed  of  considerable  property,  but  her 
husband  was  not  a  man  of  large  means.  After  the 
marriage  a  joint  account  was  opened  in  the  names  of 
the  husband  and  wife,  on  which  both  drew.  In  1891 
they  bought  a  piece  of  land  at  Bournemouth,  on 
which  a  house  was  subsequently  built.     The  oon- 

(a.)  Beported  by  J.  I.  Stiblinq,  Esq.,  Bamster- 
at-Law. 
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Yoyanoe  was  made  to  the  hiuband,  who  paid  for  the 
land  by  a  oheque  drawn  on  the  joint  aoconnt.  The 
bnilding  was  also  paid  for  out  of  the  joint  account, 
thongh  a  leparate  omlding  aoconnt  was  opened.  The 
hnsband  alone  drew  on  this  building  account  Shortly 
after  the  marriage  the  husband  and  wife  had  made 
wills  in  each  other's  favour,  but  the  husband  sub- 
sequentiy,  without  the  knowlecli{e  of  the  wife, 
revoked  his  will.  Tae  husband  died  in  1901  intestate. 
The  plaintiff  was  a  son  of  Ooloael  Merder  by  a 
former  marriage,  and  he  now  brought  the  present 
action  as  the  eldest  son  and  heir-at-law  of  the  intes- 
tate, claiming  a  declaration  to  the  effect  that  the 
land  at  Bournemouth  belonged  to  the  husband  abso- 
lutely. Buckley,  J.,  held  tlukt  the  wife  did  not  intend 
to  make  a  gift  to  the  husband  and  that  he  was  a  trustee 
for  her. 
The  plaintiff  appealed. 

Butcher,  K.C.,  and  E,  Ford,  for  the  appellant.— 
This  account  was  made  up  of  income  of  uie  wife's 
property.  Where  the  corpus  of  a  wife's  separate 
property  -is  received  by  her  husband,  the  onw  of 
proof  lies  on  him  to  show  that  it  is  a  gift,  but  where 
income  only  is  received  by  the  husband,  the  <mu$  lies 
on  the  wife,  save  perhaps  as  to  the  last  year's  income, 
and  she  must  establish  dearly  and  condusively  that 
her  husband  reodved  her  income  by  way  of  a  loan : 
Alexander  v.  Bamhill,  21  L.  E.  Ir.  511,  37  W.  E. 
Dig.  5. 

They  also  referred  to  Caton  v.  Bideout,  1  Mac.  &  G. 
599;  Edward  v.  Cheyne  (No»  2),  13  A.  C.  385,  36 
W.  E.  Dig.  173. 

Henrv  TerreU,  K.C.,  and  MacSwinney,  for  the 
respondent,  were  not  cfldled  upon  to  argue. 

Yauqhan  Williams,  L.  J.,  delivered  judgment  to 
the  effect  that  on  the  evidence  and  on  the  facts  of 
the  case  the  inference  to  be  drawn  was  that  it  was 
not  intended  that  there  should  be  a  gift  to  the 
husband.  There  was  therefore  a  reiidting  trust  in 
favour  of  the  wife,  and  the  appeal  muse  be  dis- 
missed. 

EoiCEB,  L.J.,  also  held  that  on  the  facts  there 
was  no  ffift  to  the  husband,  and  the  appeal  failed. 
His  lorasldp  continued :  It  has  been  suggested 
that  one  presumption  arises  if  the  money  comes 
from  corpui  of^  the  separate  property  of  the  wife, 
and  another  if  it  comes  from  her  income.  In 
my  opinion,  that  is  not  the  law,  and  there  is  no 
authority  for  it.  The  only  thing  which  lends  colour 
to  the  suggestion  are  the  observations  of  OhatteortoD, 
y.C,  in  AUxander  v.  BamhiU,  which  have,  I  think, 
been  misunderstood.  I  do  not  think  that  the  Yice- 
Ohancellor  intended  in  that  case  to  lay  down  any 
such  general  proposition  as  is  contended  for.  There 
is  no  such  inherent  distinction  between  capital  and 
income.  Suppose  the  wife  had  a  separate  account, 
and^  being  a  wealthy  woman,  gave  her  husband  a 
cheque  for  £5,000.  According  to  the  appellant's 
argument  one  presumption  would  arise  if  her 
account  were  at  the  time  made  up  of  capital,  and  a 
different  presumption  if  it  were  made  up  of  income. 
The  only  real  difference  between  capital  and  income 
is  one  of  degree.  In  every  case  where  money  of  'the 
wife  comes  to  the  husband,  the  only  queation  is  whether 
a  gift  was  intended  or  not.  No  doubt  in  certain 
cases  the  fact  of  the  money  having  been  income 
reodved  by  the  husband  with  the  consent  of  the  wife 
mav  be  material,  but  there  is  no  other  distinction 
in  law  so  far  as  I  am  aware  between  inoome  and 
capital. 

Oozens-Habdy,  L.J.— I  am  of  the  same  opinion. 
I  agree  with  the  judgment  of  Buckley,  J.,  and  I  do 
not  think  it  is  posdble  to  add  much  to  his  reasoning. 


I  wish,  however,  to  ^d  this,  that  I  entirdy  adopt 
what  has  fallen  from  Eimer,  L  J.,  with  reference  to 
the  alleged  distinction  whether  in  a  case  like  this  the 
money  comes  fr.m  a  banking  account  consisting 
solely  of  income  of  the  wife  or  from  one  consisting 
whoUy  or  partly  of  capital.  To  my  mind  there  is  no 
difference  m  prindple,  though  there  maybe  in  the 
importance  to  be  attached  to  drawings  from  the 
fund ;  but  that  if  a  difference  of  degree  and  not  of 
prindple. 

Appeal  (lumtMed. 

Solidtors,  J,  E.  OhurchUl;  Smiles  ds  Litchfi-M. 


From  Ohan.  Div.  \ 

(Oollins,  M.E.,  and  Eomer  and  \       Maidi  18,  19. 
Oozens-Hardy,  L.J  J.)  ) 

In  re  Dbax, 
Savile  v.  D&ax.  (a.) 

Interest — Charge  on  land — Order  of  court^-No  voords 
charging  inttrest^Interest'beartng  debt — Presumption 
of  satisfacti'n— Statute  of  Limitations  (3  <fc  4  WilL 
4,  c  42),  s.  28. 

A  charge  on  land  created  by  an  instrument  or  order  of 
the  court  carries  interest,  though  there  are  no  words  in  the 
instrument  or  order  expressly  charging  interest.  If  a 
daim  to  have  money  raised  and  paid  out  of  real  estate  is 
not  barred  by  the  Statute  of  Limitations,  there  is  no 
ground,  in  the  absence  of  any  special  circumstances,  for 
raising  a  presumption  of  satisfaction. 

This  was  an  appeal  from  a  dedsion  of  Joyce,  J. 

In  1814  Eiohard  Erie  Draz  Grosvenor  contracted  to 
purchase  an  estate  known  as  H>bbys  and  paid  as  a 
deposit  £150,  p»rtof  the  purchase-money,  but  he  died 
before  completing  the  purchase,  leaving  his  only  s  n, 
Eichard  Edward  Brie  Drax,  his  heir-at-law. 

In  1822  Eichard  Bd«rard  Erie  Drax  was  duly  found 
by  inquidtion  to  be  a  lunatic. 

In  1823  the  committees  of  the  lunatic  were 
authorize  to  complete  the  purchase  of  Hobbys. 
£1,627  lOi.,  the  balance  of  the  purchase-money,  was 
paid  by  them  out  of  the  rents  and  profits  of  tiie  real 
estates  of  the  luoatic,  and  by  an  indenture  of  rdease 
of  the  28th  of  April,  1824  (which  was  approved  by 
the  court)  HobSys  was  conveyed  to  trustees  in  trust 
for  the  lunatic,  ms  heirs  and  asdgns. 

The  said  indenture  contained  the  folio  wing:  proviso : 
"Provided  always  and  it  is  hereby  declared  that  the 
sum  of  £1,627  lOs.  so  paid  by  the  said  Tnomas 
Grosvenor  and  Eobert  Grosvenor,  the  committees  of 
the  estate  of  the  said  Eichard  Eia^ard  Erie  Draz  shall 
be  a  lien  upon  *  the  property  conveyed '  in  trust  for 
the  said  Eichard  Edward  Brie  Dr«z,  his  executors  or 
administrato7s.*' 

By  an  indenture  of  conveyance  dated  the  15th  of 
December,  1826.  after  redtlng  that  the  court  had 
approved  the  contract  for  the  purchase  by  the 
committees  of  the  land  thereby  conveyed  for  £500, 
and  for  payment  of  the  purchase-money  out  of  the 
rents  and  profits  of  the  lunatic's  estate  but  that  the 
money  to  be  applied  in  the  purchase  should  be  applied 
without  prejudice  to  any  question  which  might  arise 
upon  the  death  of  the  lunatic  as  to  whether  the  same 
was  real  or  personal  estate  of  the  lunatic,  a  piece  of 
land  at  Morden,  in  the  oounty  of  Dorset,  was  oon- 
veyed  to  trustees  in  trust  for  the  lunatic,  his  heirs 
and  asdgns.    And  in  purauanoe  of  the  order  of  court 


(a.)  Eeported  by  J.  I.  STiBLnrG,  Esq.,  Barrister- 
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in  that  behalf  it  was  thereby  declared  that  the  sam 
of  £500  paid  for  the  purchase- money  hsd  been  so 
paid  and  applied  without  prejadioe  to  any  qaestion 
which  might  arise  opon  the  death  of  the  lunatic  as  to 
whether  the  same  sum  of  £600  might  be  real  or 
personal  estate  of  the  luaatio. 

The  lunatic  died  on  the  18th  of  August,  1828,  a 
bachelor  and  intestate,  leaying  his  sister,  Jtne 
Frances,  the  wife  of  John  Brie  Drax,  his  heiress-at- 
law  and  only  next-of-kin.  On  the  19bh  of  September, 
1828,  letters  of  administration  to  the  porsonal  estate 
of  the  luuatic  were  duly  granted  to  Jane  Frances 
Brie  Drax. 

Jane  Frances  Erie  Drax  died  on  the  25th  of 
September,  1853.  leaving  her  two  daughters,  Maria 
Caroline  Brie  Drax,  and  the  defendant,  Sarah 
Charlotte  Erie  Drax,  her  coheiresses-at-law.  By  her 
will  she  gaye  all  her  real  and  personid  estate  to  her 
husband,  John  Brie  Drax,  but  such  will  was  in- 
operative as  regarded  personid  estate  not  being  her 
separate  estate. 

On  the  24th  of  liay,  1882,  letters  of  adminis- 
tration of  the  personal  estate  of  the  lunatic 
were  granted  to  Jonn  Brie  Drax. 

John  Brie  Drax  died  on  the  5th  of  January,  1887. 

The  plaintiffs,  who  were  his  executors,  took  out  the 

S resent  snnunons  asking  (among  otiier  things)  for  a 
edaration  that  they  were  entitled  to  a  lien  upon 
Hobbys  for  £1,627  10s.  with  interest  thereon  from  the 
date  of  the  death  of  John  Erie  Drax,  and  also  to  a 
lien  on  the  Morden  property  for  £500  with 
interest  thereon  from  the  same  date  and  to  haye 
such  liens  enforced  by  foreclosure  or  sale. 
Joyce,  J.,  made  the  declarations  asked  for. 
The  defendants  appealed. 

Bctdcock,  E.G.,  and  Vaughan  HawJdna,  for  the 
appellants.— On  the  death  of  the  lunatic,  Mrs.  Drax 
became  entitied  both  to  the  land  and  to  the  charge 
upon  it.  It  is  submitted  that  the  charge  thereupon 
became  merged.  If  it  did  not  merge  it  is  barred 
under  the  Statute  of  Limitations.  No  proceedings  were 
ever  taken  to  enforce  the  charge.  The  argument  that  it 
was  the  same  hand  to  reoeiTe  and  to  pay  here  carries 
no  weight  because  the  charge  is  not  one  that  bears 
interest  at  alL  There  are  no  words  oharsing  the 
land  with  interest.  In  the  case  of  Hobbys  the  prin- 
cipal only,  is  a  lien  on  the  land.  As  to  the  Morden 
property,  tliat  is  not  charged  even  with  principal 

llie  following  cases  were  refenred  to  in  the  course 
of  the  argument:  Page  v.  Nevman,  9  B.  ft  C.  378 ; 
London,  Chatham,  and  Dover  Railway  Co,  y. 
South' Eastern  Bailway  Co.,  [1893]  A.  C.  429;  Lippard 
V.  RickeUs,  20  W.  B.  898,  L.  B.  14  Ea.  291; 
Eardley  v.  Knight,  37  W.  E.  704,  41  Ch.  D.  537 ; 
Thompson  v.  Drew,  20  Beav.  49,  4  W.  B.  Cb.  Dig.  53  ; 
Re  Horner,  Fooka  v.  Homer,  44  W.  B.  556,  [1896]  2 
Ch.  188  ;  Carey  v.  Lloyd,  5  Ir.  Ch.  Eep.  104 ;  Webster 
V.  British  Empire  Mutual  Life  Assurance  Co.,  28 
W.  E.  818,  15  Ch.  D.  169;  Trafford  v.  Ashton,  1 
P.  Wms.  415 ;  Lewis  v.  Freke,  2  Ves.  jun.  507  ;  Pear- 
son V.  Pearson,  1  Sch.  &  Lef .  10 ;  In  re  Kerr^a  Policy, 
17  W.  E.  989,  L.  B,  8  Eq.  331 ;  Cooper  v.  Jarman,  15 
W.  B.  142,  L.  E.  3  Eq.  98;  and  Attorney  General  v. 
Marquis  of  Aileshury,  36  W.  E.  737,  12  App.  Cas.  672. 

Hughes^  K,C*,  Theobald,  K.C,  Davenport,  and  L.  F, 
Potts,  for  the  respondents,  were  not  called  upon  to 
argue. 

Collins,  M.B.,  stated  the  facts,  and  continued : 
T#o  points  haye  been  taken  for  the  appellants. 
First,  it  is  said  that  the  right  to  the  money  as 
personal  property  and  the  right  to  the  land  became 
mer^^  in  the  same  person,  and  that,  therefore,  the 
lien  IS  gona»    Now,  the  lunatic  died  leanog  his  sister 


his  heiress-at-law  and  sole  next-of-kin.  But  the 
sister  was  married,  and  therefore  the  right  with 
regard  to  the  money,  which  was  the  wife's  chose  in 
action,  and  the  right  with  regard  to  the  land  never 
ooalesced  in  the  same  person.  Consequentiy  there 
ooold  be  no  merger  either  at  law  or  in  equity.  The 
sister  died  leaving  a  husband,  who  then  became  tenant 
by  the  courtesy  of  the  land,  and  he  was  in  the  enjoy- 
ment of  it  until  his  death  in  1837.  Clearly  there  was 
no  merger  up  to  that  date.  Then  counsel  fall  back 
upon  the  Statute  of  Limitations  and  say  that  as  no 
interest  was  ever  paid  upon  this  charge  there  was  no 
intention  to  keep  the  principal  sum  auve.  If  interest 
was  payable,  of  course  counsel  are  met  by  the  diffi- 
culty that  up  to  1887  the  obligation  to  pay  and  the 
right  to  receive  were  united  in  the  same  person,  and 
therefore  the  statute  was  not  running  up  to  that  year, 
while  it  has  been  agreed  between  the  parties  that  the 
lapie  of  time  since  1887  is  not  to  be  taken  into 
account.  Therefore  we  come  to  this  point— whether 
as  the  result  of  the  charge,  interest  was  or  was  not 
payable ;  and  this  appears  to  me  to  be  the  only  point 
in  the  case. 

It  seenu  'to  me  well  established  on  the  authorities 
that  a  court  of  equity  has  power  to  allow  interest, 
and  in  point  of  fact  does  so  when  a  charge  is 
created  on  land,  although  no  words  directiy  charglog 
interest  are  contained  in  the  instrument  creating 
the  charge.  Indeed,  we  go  back  to  the  principle  laid 
down  in  many  cases  showing  that  in  point  of  fact 
the  court  of  equity  does  charge  interest.  Many  cases 
to  that  effect  have  been  cited  in  the  course  of  the 
argument,  but  it  is  not  necessary  to  go  through 
them ;  it  is  in  fact  admitted  that  the  court  has  power 
to  dharffe  interest ;  but  counsel  for  the  appellants  say 
that  aluiough  the  court  has  power  to  charge  interest 
yet  the  circumstances  of  the  particular  case  may  lead 
it  to  consider  that  it  ought  not  to  order  or  enforce 
payment  of  interest.  But  in  the  -present  case  it 
appears  to  me— and  the  learned  judge  has  so  held— 
that  the  ciroumetances,  instead  of  rebutting  the  pre- 
sumption that  interest  was  payable,  assist  it,  because 
this  special  provision  was  made  in  order  to  safeguard 
the  right  of  the  persons  entitied  to  the  lunatic's 
personal  estate  as  against  the  right  of  the  persons 
entitled  to  the  land  and  to  adjust  those  rights  be* 
tween  them.  What  was  the  object  of  this  but  to  ^ve 
to  those  representing  the  pert onal  estate  as  against 
those  representiog  the  land  the  right  to  have  the 
charge  paidP  In  my  opinion,  therefore,  it  is 
peculiarly  a  case  in  which  the  court  ought  to  follow 
its  wdl-settled  practice.  Accordingly  there  must  be 
a  declaration  that  interest  is  payable  on  the  charge. 
The  appeal  faUs  and  must  be  dismissed  with  costs. 

EoMBK,  L.J. — I  am  of  the  same  opinion.  With 
regard  to  the  property  purchased,  and  which  was 
convejred  by  the  deed  of  the  28th  of  April,  1824,  in 
my  opinion  there  can  be  no  question  but  that  the  pro- 
vision as  to  lien  inserted  in  the  deed  was  so  inserted  . 
to  save  the  rights  of  those  persons  who  should  be 
interested  in  the  personal  estate  of  the  lunatic  at  his 
death  as  against  those  who  should  be  interested  in 
his  real  estote,  in  case  they  happened  to  be  different 
persons.  That  seems  dear  from  the  words  of  the 
declaration  of  the  lien  in  the  conveyance.^  The  object 
and  intention,  to  my  mind,  are  clear,  that  if  the  persons 
entitied  to  the  real  estate  at  the  death  of  the  lunatic 
were  not  the  same  as  the  persons  entitied  to  the 
personal  estate,  then  the  former  were  to  recoup  to 
the  latter  tiie  money  spent  in  acquiring  the  land. 
Accordingly  in  the  deed  of  1824  we  find  a  declaration 
that  on  the  death  of  the  lunatic  a  fixed  sum  should  be 
recouped  from  the  realty  to  the  personalty  in  the 
t^  events  which  happened.    With  regard  to  the  convey- 
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anoe  of  1826, 1  fhink  that  there  can  be  no  real  doubt 
but  that  it  was  intended  to  keep  alive  the  rights  of 
the  persons  interested  in  the  personal  estate  so  far  as 
the  money  applied  in  the  purohase  of  the  land  was 
personal  estate. 

Now  I  take  it  to  be  settled  at  the  present  day  that 
if  you  find  in  any  settlement  or  contract  a  provision 
that  a  sum  of  money  is  to  be  charged  on  land,  and  the 
money  is  to  be  paid  at  a  fixed  time,  the  sum  itself 
h-'  -fixed,  then  as  between  the  owner  of  the  land 
.  h-  ^  the  person  entitled  to  the  money  although 
^  '  Qg  is  said  in  the  settlement  or  contract  as 
.  ^.erest  in  the  eye  of  a  court  of  equity  from  the 
(  .  ^  '^.xed  for  payment  of  the  money,  that  money 
:  .  -  interest.  There  might  be,  no  doubt,  oircum- 
.  ^ .  so  strong  as  to  negative  the  presumption  that 
•  '  was  payable — there  are  none  such  here — but 
"^  •. .  '  ■  ive  stated  is  the  rule,  and  it  is  illustrated  by 
.'•  '.^  .n  the  security  of  a  memorandum  of  deposit 
ot  title  deeds  of  lands.  There  the  money  so  charged 
bears  interest,  whether  there  is  an  express  provision 
for  payment  of  interest  or  not.  So  in  the  case  of 
portions  raisable  out  of  land  at  a  fixed  time  and  to 
a  fixed  amount  they  certainly  bear  interast.  So  also 
legacies  charged  on  land,  which  stand  on  a  di£Perent 
footiuK  from  legacies  not  so  charged,  carry  interest 
from  the  death. 

Kow,  the  drcnmstances  of  the  present  case,  so  far 
from  being  such  as  to  induce  the  court  to  treat  this 
case  as  an  exception  to  the  rule,  show  strongly  that 
the  rule  ought  to  be  applied,  bemuse  the  express 
object  of  what  was  done  in  this  case  was  to  allow  the 
rights  to  the  real  and  personal  estate  of  the  lunatic 
to  be  adjusted  at  his  death.  Therefore  the  case 
clearly  falls  within  the  general  rule,  and  interest  is 
payable  from  the  death.  The  facts  of  this  case  show 
that  there  hak  been  no  merger  either  at  law  or  in 
equity,  and  that  there  is  no  bar  to  the  claim  b j  reason 
of  the  Statute  of  Limitations. 

It  was  said  that  owing  to  the  lapse  of  time  there 
muit  be  a  presumption  of  satisfaction  of  the  charge, 
but  I  am  convinced  that  this  cannot  be  so.  There  is 
nothiog  showing  any  intention  on  the  part  of  any  of 
the  parties  interested  that  the  duurge  should  be 
treated  as  satisfied,  and  I  am  fortified  in  that  view 
by  the  case  of  In  re  Dixon,  48  W.  E.  666,  [1900] 
2  Gh.  561.  It  appears  to  me  that  in  a  case  like 
this,  where  you  cannot  establish  from  the  Statute 
of  Limitations  that  a  claim  to  have  money  paid 
out  of  real  estate  is  barred,  you  ought  not  to 
raise  the  presumption  of  satisfaction  by  the  applica- 
tion of  anv  general  rule.  If  the  statute  does  not 
apply  at  aU,  you  cannot  fall  back  on  any  general 
rule.  In  my  opinion  the  circnmstanoes  here  are  not 
such  as  to  justify  the  court  in  holding  that  the 
amount  secured  can  be  presumed  to  have  been  dis- 
charged by  lapse  of  time.  It  was  admitted  before  us 
that  this  case  is  to  be  decided  as  if  it  had  arisen  for 
decision  in  1887. 

.  Oozexs-Habdy,  L.  J. — I  am  of  the  same  opinion. 
As  I  understand  tJie  judgment  of  the  learned  judge 
below,  he  thought  there  was  a  legal  merger,  but  no 
merger  in  equity;  but  it  appears  to  me  that  there  is 
not  any  moment  of  time  at  which  it  can  truly  be  said 
that  there  was  any  mer^  either  at  law  or  iu  equity. 
A  more  difficult  question  arises  under  the  Statute  of 
Limitations,  and  that  arises  on  the  answer  to  be  given 
to  the  question  whether  the  sum  ordered  by  the 
court  in  lunacy  to  be  charged  on  the  land  purchased, 
for  the  purpose  of  recouping  the  lunatic's  personal 
estate,  aid  or  did  not  carry  interest  from  the  aeath  of 
the  lunatic,  which  happened  in  1828,  having  regard 
to  the  fact  that  nntil  1887  the  hand  to  pay  and  the 
hand  to  receive  the  interest  (if  payaUe)  was  the 


It  is  well  settled  that  where  you  have  an  equitable 
charge  on  land  to  secure  the  payment  of  a  debt,  it 
carries  interest,  although  there  is  no  mention  of 
interest  in  the  instrument  of  charge.  That  is 
estaUished  by  Ex  parte  Hirtzel,  3  De  G.  &  J.  464,  and 
by  In  re  Kerr*»  Policy  where  James,  Y.C.,  said,  in 
giving  judgment,  *'I  think  that  a  deposit  of  title- 
deeds  to  secure  a  loan  is  to  be  considered  as  an 
agreement  to  execute  mortgage  of  the  property  oom- 
prised  in  the  deeds,  with  interest.''  It  is  eqnally 
well  setUed  in  the  case  of  a  portion  that,  although 
no  mention  is  made  of  interest,  yet  it  is  a  charge 
whidi  carries  interest,  and  interest  at  the  rate  current 
in  tiie  country  in  which  the  land  charged  is  sitaate. 
For  that  Balfour  v.  Gooper,  31  W.  B.  669,  is  a  clear 
authority.  There  are  many  other  cases  of  equitable 
lien  or  charge  in  which  the  court  has  given  interest, 
though  not  mentioned.  I  am  not  aware  of  any  case 
in  which  the  Court  of  Chancery,  while  decreeing  an 
equitable  charge  or  lien,  has  refused  to  give  interest 
thereon,  and  I  think  the  view  taken  by  Bacon,  Y.C., 
in  Lippard  v.  RicketU  is  the  correct  one.  There  he 
says :  '*  In  the  case  of  In  re  Kerr^s  Policy  the  oourt 
seems  to  have  proceeded  on  the  theory  that  a  debt 
secured  by  equitable  mortgage  will,  unless  something 
is  said  or  may  be  implied  to  the  contrary,  carry 
interest ;  and  it  seems  to  follow  that,  when  the  oourt 
has  once  decided  that  there  is  a  charge,  the  sum 
charged  must  bear  interest."  Lippard  v.  RickeUs  was 
a  case  in  which  a  person  had  a  charge,  not  by  a  mort- 
gage deed  bearing  interest,  but  by  an  order  of  the 
comrt  whi(^  said  nothing  about  interest.  The  oase 
was  one  in  which  it  would  have  been  very  easy  to 
hold  that  interest  was  payable  if  it  had  been  one  of 
an  ordinary  mortgage  carrying  interest,  but  it  was 
not :  it  was  a  oase  in  which^a  person  had  obtained  an 
order  giiing  him  a  charge  upon  certain  real  and 
personal  estate  comprised  in  an  annuity  deed.  Bacon, 
y.C,  held  that  inasmuch  as  a  charge  had  been  created 
by  the  order,  that  charge  must  bear  interest.  Whether 
the  Yice-Chanoellor's  statement  of  the  law  is  exhaus- 
tive or  not,  it  is  not  necessary  now  to  consider,  but, 
speaking  for  myself,  I  am  not  prepared  to  make  an 
exception  to  the  general  rule  in  the  present  case. 
Tiiis  money  became  payable  at  the  lunatic's  death, 
and  it  was  the  intention  of  the  parties  that  it  should 
be  paid  out  of  the  land  purchased.  In  my  opinion 
the  court  would  not  be  giving  proper  effect  to  that 
intention  if  it  refused  to  allow  interest  on  the  sum 
charged  from  the  time  at  whic^  the  princroal  sum 
became  payable— that  is  to  say,  from  the  death  of 
the  lunatic    I  therefore  agree  that  this  appeal  fails. 

Solicitors,  Woodcock,  Byland,  <fc  Parker,  for  Presion 
<k  Francis,  Bournemouth ;  Brown,  Ringrote,  A  Light- 
body. 
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Chan.  Div. ) 
Parwell,  J.  } 


May  26,  27. 


In  re  Baboness  Llanoybb. 
Hebbebt  v.  Fbbshfield.  (No.  2).  (a.) 

Will — Direction  for  accumulation  of  rents  and  profits — 
Purchase  of  land-^Accumulations  Act,  1892  (55  &  56 
Vict.  c.  68). 

A  testairiXf  who  died  on  the  llth  of  January,  1896, 
by  her  will  made  in  1889,  directed  that  the  residue  of  her 
property  {which  consisted  largely  of  surplus  rents  and 
profits  of  landed  estate)  should  he  applied  to  the  discharge 
of  incumbrances  and  the  purchase  of  other  landed  estate. 

Held,  thai  this  direction  was  in  contravention  of  the 
Accumulations  Act,  1892. 

Aogiuta,  Baroneu  lAffooyeat,  by  her  will,  dated 
the  16th  of  August,  1889,  and  by  aubeequent  codioiU, 
the  last  of  which  was  dated  the  14th  of  Maroh,  1892, 
made  certain  proTisions  for  her  daughter,  the  plaintiff 
in  the  summons. 

The  testatrix  died  on  the  17th  of  January,  1896, 
and  her  will  was  duly  proyed. 

By  her  will  she  deyiMd  her  estates  to  trustees,  with 
full  powers  of  luanagement  and  leasing,  and  directed 
them,  after  maUng  certain  allqwauces  for  the  plain- 
tiff, to  pay  the  expenses  of  management  and  keep 
down  the  interest  on  all  incumtomces  on  the  estates 
out  of  the  rents  and  profits  of  the  said  estate,  and  she 
further  directed  them  to  apply  the  surplus  rents  and 
profits  during  the  life  of  t^e  plaintiff,  but  not  for  a 
peiiod  of  more  than  twen^  years  after  the  c|eath  of 
the  testatrix  in  manner  directed  concemizig  the 
proceeds  of  her  residuary  property. 

Clause  10  of  the  will  read  as  follows :  "  I  give  the 
residue  of  my  property  not  disposed  of  by  any  codicil 
hereto  to  my  trustees  in  trust  to'realize  the  same  and 
apply  the  proceeds  in  the  discharge  of  incumbrances 
on  the  estates  hereinbefore  devised  or  in  the  purchase 
of  other  estates  near  the  devised  Uanover  estates, 
and  to  be  held  on  like  trusts  and  subject  to  like 
powers  and  directions  as  the  said  last-mentioned 
estate.'* 

This  clause  was  said  to  be  in  contravention  of  the 
Accumulations  Act,  1892  {56  &  66  Vict.  c.  58),  by 
section  1  of  which  **  no  person  shall  after  the  passing 
of  this  Act  settle  or  dispose  of  any  property  m  such 
manner  that  the  rents,  issues,  profits,  or  income 
thereof  shall  be  wholly  or  partially  accumulated  for 
the  purchase  of  land  only  for  any  longer  period  than 
during  the  minority  or  respective  mhionties  of  any 
person  or  persons  who  under  the  uses  or  trusts  of  the 
instrument  directing  such  acoumulation  would  for  the 
time  being,  if  of  full  age,  be  entitled  to  receive  the 
rents,  issues,  profits,  or  income  so  directed  to  be 
accumulated."  The  plaintiff  claimed  that  she  was 
entitled  to  the  surplus  rents  and  profits  of  the  estates 
devised  by  the  will  of  the  testatrix  from  the  date 
upon  which  the  trustees  first  had  in  their  hands  or 
under  their  control  funds  sufficient  and  available  for 
the  discharge  of  a  mortgage  which  she  alleged  was 
the  only  remaining  incumbrance  upon  the  estate. 

The  Acoumulation  Act  became  law  on  the  28th  of 
June,  1892,  a  short  time  after  the  date  of  the  last 
oodica  to  the  will. 

Warmington,  K.  0.,  and  Felhwes,  for  plaintiSL — ^There 
is  no  question  of  accumulation  during  a  minority 
in  this  case,  therefore  the  general  prohibition  in  the 

(a.)  Beported  by  J.  H.  Davjes,  Esq.,  Barrister- 
at-Law. 


Act  takes  effect :  In  re  Olutterbuck,  Fellowes  v.  Fdlowes, 
49  W.  E.  583,  [1901]  2  Oh.  285. 

Upjohn,  K»0,,  and  Howard  Wright,  for  defendants. — 
The  Act  is  not  retrospective  and  even  if  it  is  retrospec- 
tive, the  present  case  is  not  one  of  accumulation  for  the 
<<  purchase  of  land  onl^."  The  Act  does  not  apply  as 
long  as  the  mortgage  is  in  existence. 

J.  L  8tirli7ig,  for  other  defendants. 

Fabwell,  J.— I  am  of  opimon  that  the  Aooumula'> 
tioas  Act,  1892,  applies  to  the  will  of  a  testator  made 
before  the  pasting  of  the  Act  where  the  testator  died 
after  the  passing  of  tfie  Act  The  Act  was  passed 
for  the  purpose  of  qualifyin|p  generally  the  power  of 
accumulation  left  to  testators  and  settlors  after  the 
general  purpose  of  restraining  had  been  carried  out 
by  the  Thellusson  Act  (39  ft  40  Geo.  3,  c.  98).  The 
latter  Act  allowed  four  periods  of  acoumulation,  and 
the  Accumulations  Act,  1892,  qualifies  those  periods 
as  far  as  the  purchase  of  land  is  concerned.  Now, 
on  the  oonstruotion  of  the  Act  of  1892  it  is  plain  that 
a  testator  does  not  settle  or  dispose  of  any  property 
except  by  will  and  death.  Lord  Davey  in  BeddingUm 
V.  Baujnann,  ante,  p.  383,  [1903]  App.  Cas.  13,  stated 
'*  The  will  was  an  ambulatory  document  having  no 
force  or  effect  whatever  until  the  death  of  the  gentle- 
man who  made  the  i^ll-*'  An  effectual  disposition 
only  takes  place  when  the  will  and  the  death  of  the 
testator  oocaesoe.  The  Wflls  Act,  1837  (1  Vict  c.  26), 
s.  24,  makes  the  wUl  speak  from  the  death  of  the 
testator.  It  is  my  opinion  that  the  Accumulations  Act, 
1892,  does  apply  to  &e  present  will. 

Then  it  is  said  that  the  Act  cannot  apply  because 
the  will  directs  not  only  the  purchase  of  land,  but  the 
discharge  of  incumbrances,  and  the  payment  off  of  in- 
cumbrances is  not  a  purchase  pf  land.  That  does  not 
moan  that  you  can  evade  the  Act  by  putting  in 
additional  words  to  which  the  Act  does  not  apply ; 
but  you  must  omit  the  words  in  paragraph  10  of  the 
the  ivill  which  are  inconsistent  with  the  Act  of  1892. 

Solicitors  for  plaintiff.  Hunter  &  Haynes. 

Solicitors  for  defendants,  Freshfidds. 


Farwell,  J. 


April  26. 


IlTTEBNATIONAL  TEA  StOBES  Co.   V.  HoBBS.   (a.) 

Eas&nent — Way  enjoyed  with  the  land  sold — Conveyance 

ing  and  Law  of  Property  Act,  1881  (44  <fc  45  Vict.  c. 

41),  s,  6,  subsection  2. 

The  owner  of  two  adjoininy  houses  sold  one  to  a  pur* 
chaser  who  was  already  in  occupation,  and  had  ai  the 
date  of  the  conveyance  enjoyed  a  way  over  the  premises 
retained  by  the  vendor. 

Held,  that  the  pureJiaser  was  entitled  to  a  right  of  way. 

Kay  V,  Oxley,  L.  B.  10  Q.  B,  360,  23  W.  B.  Dig. 
251,  followed.       . 

Action. 

On  the  30th  of  December,  1899,  the  defendant 
Hobbs,  who  was  the  owner  of  two  houses  fronting  to 
Chapd-street,  Petersfield,  sold  one  of  the  houses  to 
the  plaintiffs,  the  International  Tea  Stores  Co. 
(Limited).  This  house  had  been  for  some  years 
previously  occupied  by  the  plaintiffk  as  assu;nees  of  a 
lease.  The  other  house  was  occupied  by  the 
defendant. 

The  house  sold  was  conveyed  to  the  plaintiffk  by 

(a.)  Beported  by  Paul  STBiOKLAND,Esq.,  Barrister- 
at-Law. 
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High  Court. 


Intbrkational  Tea  Storks  Co.  v.  Hobbs. 


High  Court. 


the  deaoription  of  ''All  thtt  piece  or  puroel  of  hmd 
sitaate  at  Petenfield,  ia  the  county  of  Southampton, 
and  more  particularly  desoribed  in  the  map  or  plan 
drawn  in  the  margin  hereof  and  therein  coloured  pink, 
and  which  piece  of  land  intended  to  be  hereby  con- 
vey ed  has  a  frontage  of  twenty-six  feet  or  there- 
abouts to  Chapel- street,  and  abate  thereon  towards 
the  west,  and  is  bounded  to  the  north  by  a  roadway 
constructed  over  a  brook  or  stream  leading  to  a  yard 
and  blaok«miUi's  shop  of  the  defendant,  and  towards 
tie  east  and  south  (as  therein  mentioned),  toicether 
with  the  messuage  or  dwelling-house,  shop  and 
premises  erected  and  built  on  the  said  piece  of 
land,  all  which  said  premises  are  now  in  the  ocoupa- 
tion  of  the  company.'' 

The  said  roaaway  constructed  over  a  brook  was  in 
fact  part  of  the  yard  belonging  to  the  premises  of 
the  defendant,  on  which  he  curried  on  the  business  of 
blacksmith,  and  tiiere  was  a  door,  at  the  back  of  the 
premises  sold  to  the  plaintiff  company,  which  opened 
into  the  yard. 

The  plaintiff  company  claimed  a  right  of  way  over 
the  ya^  to  the  door  at  the  back  of  their  premises  on 
the  ground  that  it  was  enjoyed  at  the  time  of  the 
conveyance,  and  therefore  passed  under  the  general 
words  incorporated  in  the  deed  by  the  Conveyancing 
Act,  1881,  and  sought  to  restrain  the  defendant  from 
obstructing  the  way. 

The  Conveyancing  and  Law  of  Property  Act,  1881, 
s.  6  (1),  provides:  "A  conveyance  shall  be 
deemed  to  indude  and  shall  by  virtue  of  this  Act 
operate  to  convey,  with  the  land,  all  buildings, 
erections,  •  •  •  ways,  privileges,  easements,  rights 
and  advantages  whatsoever,  appertaining  or  reputed 
to  ai>pertain  to  the  land,  or  any  part  thereof,  or  at 
the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  known  as  part  or  parcel  of  or 
appurtenant  to  the  land  or  any  part  tiiereof ." 

Upfohn,  KbC»,  and  Vernon,  for  the  plaintiff 
company. 

Lord  Coleridge,  K.O,,  and  Adams,  for  the  defendant. 

Farwbll.  J.,  after  stating  the  facts,  continued :  I 
find  that  there  was  a  way  used  in  fact  by  the  plaintiff 
company  at  the  date  of  the  conveyance  and  for  many 
vears  previously.  But  then  it  is  urged  by  counsel 
zor  the  defendant  that  the  use  was  wholly  permissive. 
Oases  of  the  sort  I  am  dealing  with  arise  necessarily 
where  the  defendant  was  the  oinier  of  the  property 
which  has  been  conveyed  to  the  plainti£f  in  the 
action,  and  is  also  the  owner  of  other  propertv 
adjoizung,  which  he  does  not  convey,  and  over  which 
there  is  claimed  a  right  of  light,  or  way,  or  whatever 
other  right  it  may  be.  If  the  defendant  himself  has 
bden  in  occupation  as  well  as  owner  no  question  of 
precsrionsness  can  arise  in  any  way.  In  that  case 
the  single  question  would  be,  Was  tiliere  a  roadway 
over  the  tenement  retained  which  was  in  fact  used  at 
the  date  of  the  conveyance  for  the  benefit  of  the 
tenement  sold?  This  is  a  different  case;  for  here, 
although  there  wasunit^  of  titl^  to  the  two  tene- 
ments in  the  defendant,  there  was  not  unity  of  posses- 
sion, because  the  plaintiff  company  were  themselves 
tenants  in  possession  of  the  tenement  sold.  The  user 
of  the  road  by  them  was,  of  course,  not  of  right. 
Probably  no  question  would  have  arisen  if  thev  had 
had  the  right  under  the  lease ;  but  I  have  found  they 
had  no  such  right  under  the  lease.  They  must 
therefore  have  med  the  road  either  by  license  or 
without  license.  Unless  I  am  prepared  to  say  that  in 
no  case  can  a  tenant  who  has  enjoyed  in  fact  a  right 
of  way  over  a  made  roadway  to  his  tenement  obtain, 
under  section  6  of  the  Conveyancing  Act,  1881,  the 
right  of  way,  because  he  has  not  had  it  as  of 
right  unless  he   has  enjoyed   it   in  some  way  or 


other  as  of  right,  it  appears  to  me  that  I 
must  h^d  in  this  case  that  the  fact  of  lioenae 
or  no  license  makes  no  difference.  In  every  case 
of  this  sort  the  use  of  the  road  must  be  either 
licenssd  or  unlicensed.  If  it  be  unlicensed,  it  is 
perfectly  open  to  the  owner  to  say,  **  True  you  have 
used  the  road ;  bat  your  use  was  precarious,  becaaea 
I  could  any  day  have  stopped  it."  If,  on  the  other 
hand,  the  use  be  by  license,  it  is  still  open  to  the 
licensor  to  object  that  the  user  was  equally  precarious, 
in  the  sense  that  the  license,  being  ex  hypathesi  a 
revocable  one,  might  have  besn  revoked  at  any  time ; 
though  if  there  be  degrees  of  precariousness,  the 
licensed  use  is  perhaps  less  preosrious  than  the 
unUcmsed.  But.  in  my  opinion,  precsrionsness  has 
nothing  to  do  with  cases  of  this  sort,  where  there  ia  a 
privilege  which  is  by  its  nature  known  to  the  law— 
namely,  a  right  of  way  which  has  been  in  fact 
enjoyed. 

The  argument  of  counsel  for  the  defendant  as 
touching  precatiousness  was,  I  think,  founded  upon 
what  I  venture  to  believe  was  a  misconstruction  oif  a 
judgment  of  mine  in  Burrows  v.  Lang,  49  W.  B.  564, 
[1901]  2  Ch.  502,  where  I  was  using  the  argument  of 
precariousness  to  show  that  the  right  there  claimed 
was  one  that  was  unknown  to  the  law— namely,  the 
right  to  take  water  if  and  whenever  the  defendant 
chose  to  put  water  into  a  particular  pond.  That  is 
a  sort  of  right  which  by  reason  of  its  precarious- 
ness does  not  exist  at  sXL :  but  a  right  of  way,  of 
course,  is  a  matter  wdil  known  to  the  law.  The  real 
truth  is  that  you  need  not  consider,  in  a  case  of  this 
sort,  the  question  of  the  title  to  the  existing  use- 
that  you  need  not  consider  whether  it  was  by  license 
or  not.  The  single  question  that  has  to  be  considered 
is  the  question  of  user  in  fact.  If  you  find  that  the  way 
has  in  fact  been  used,  that  is  all  you  have  to  consider, 
and  not  the  title  under  which  it  has  been  used.  I 
quito  agree  that  yoji  have  to  take  into  consideration 
all  the  drcumstsnces  of  the  esse,  and  you  might 
possibly  find  oases  where  a  contract,  or  something  of 
that  sort,  would  prevent  the  way  claimed  £om 
passing  under  the  general  words  imported  by  sec- 
tion 6.  Considerations  such  as  were  referred  to  in 
Birmingham,  Dudley,  and  District  Banking  Co,  v.  Boss, 
36  W.  B.  914,  38  Ch.  D.  295,  would,  I  think,  be 
properly  taken  into  consideration  in  the  case  of  a 
right  of  way,  as  well  as  in  the  case  of  a  right  of 
light.  I  am  not  sure  whether  the  Court  of  Appeal  in 
Birmingham,  Dudley,  and  District  Banking  Co.  v.  Boss 
intended  to  decide  that  case  on  section  6  of  the  Con- 
veyanoing  Act,  1881.  I  incline  to  think  that  the  case 
was  not  decided  on  that  section ;  but  I  anyhow  think 
that  the  statement  of  Cotton,  L.  J.,  had  reference  to  that 
section,  so  that  I  have  at  any  rate  an  obiter  dictum  to 
assist  me  in  construing  that  section.  I  do  not,  how- 
ever, in  the  present  cise  find  any  special  cironai- 
stances,  such  as  those  that  arose  in  Birmingham, 
Dudley,  and  District  Banking  Co,  v.  Boss,  which  would 
prevent  the  way  claimed  from  parsing  by  virtue  of 
section  6.  As  already  indicated,  the  circumstance 
that  the  way  has  been  in  fact  used  is,  in  the  present 
Cise,  quite  sufficient. 

With  regard  to  this  question  of  license  or  no  license 
being  material  I  have  the  assistance  of  a  deciaion 
exactly  in  point  in  Kay  v.  Oxley,  from  which  it 
appears  that  it  is  not  material.  Blackburn,  J.,  says: 
*'  1  do  not  think  it  necessary  to  consider  whether  or 
not  tiiat  parol  license,  which  was  given  by  the 
defendant,  to  use  the  road  was  revocable;  or  whether 
an  action  might  not  have  been  maintained  for 
obstructing  the  tenant  in  doing  that  which  he  had  a 
parol  license  to  do ;  or  whether  an  action  for  trespass 
could  have  been  brought  against  the  tenant  for  using 
that  road.    I  do  not  Siink  it  material  to  decide  that. 


VoL  M. 
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The  lioeDse  was  not  in  fact  z6?oked."  The  learned 
jadge,  therefore,  as  I  nnderatand  him,  oonndera  the 
relevant  question  as  this :  Was  the  way  in  fact  enjoyed 
at  the  date  of  the.conveyanoe  P  If  so,  the  fact  that  it 
was  enjoyed  under  a  license  which  had  not  been 
revoked  was  immaterial.  If  it  had  been  enjoyed  in 
fact,  without  any  license  at  all,  for  a  number  of  years, 
even  though  no  prescriptiYe  right  had  been,  or  would 
have  been  acquired,  yet  it  would  still  have  been  in 
fact  enjoyed.  It  is  in  each  case  a  question  of  fact  to 
be  determined  on  the  oircumttanoes  of  the  case, 
whether  a  use  has  or  has  not  been  enjoved  withiu  the 
meaniog  of  section  6.  Tbat  really  msposes  of  the 
case,  and  I  must  make  a  declaration  that  the  plaintiff 
company  are  entitled  to  the  limited  easement  asked 
for. 

I  wish  to  deal,  however,  with  another  point  of 
view.  Some  of  the  cases  referred  to,  such  as  Barkahire 
▼.  Gruhb,  29  W.  B.  929,  18  Ob.  D.  616,  turn  in  a  ffreat 
measure  on  the  fact  that  tiiere  is  a  made  roadway 
leadiog  to  the  plaintiffs'  premises.  In  this  particular 
case  there  was  a  made  way ;  and,  in  my  opinion,  on 
the  authority  of  Boherta  v.  Karr,  1  Taunt.  495,  to 
which  I  referred  during  the  course  of  argument,  the 
fact  that  the  conveyance  states  that  the  property  is 
bounded  by  the  road  tray  leading  to  the  y«rd,  estops 
the  defendant  from  saying  that  there  is  not  in  fact 
a  roadway  constructed  and  leading  to  the  yard  which 
necessarily  passes  the  door,  that  as  a  matter  of  fact 
exists  in  the  wall  opening  on  to  the  yard. 

Solicitors,  Ashurst,  Morris,  Crisp,  &  Go, ;  G,  &  A, 
MarshaU,  for  Sliield  df  Mackamesa,  Peter«field. 
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National  Tblephonb  Co.   (Limitbd)  v.  Matob, 

&0  ,   OF  KiNGSTON-TJPON-HULL.  (a.) 

Telegraph  —  TdepJione  company — Licence  to  provide 
tdephonic  communication  in  exchange  area— New 
licence  to  local  authority  in  respect  of  same  area — 
Continuance  o/poivers  to  lay  down  underground  wires 
acquired  by  company  by  agreement  with  local  authority 
—  *  For  the  dwation  thereof ''^Telegraph  Act,  1899 
(62  &  63  Vict.  c.  38),  a.  3  (1). 

Section  S  {\)  of  the  Telegraph  Act,  ISdd-^which 
provides,  under  certain  circumstances,  for  the  continuance 
of  powers  acquired  by  an  existing  company  by  agree- 
ment with  the  local  aut?iority  before  the  passing  of  the 
Act  to  lay  down  underground  wires  in  an  exchange  area, 
in  the  event  of  a  new  licence  being  granted  to  the  local 
authority  or  to  another  company  in  respect  of  the  same 
exchange  area — applies  only  to  the  case  where  the  powers 
of  the  company  are  in  existence  at  the  date  of  the  grant  of 
the  new  licence.  Accordingly,  where  the  local  authority 
by  virtue  of  a  clauae  contained  in  the  agreement  con- 
f erring  the  powers,  has  duly  determined  those  powers  before 
the  date  of  the  grant  of  the  new  licence,  the  section  does 
not  operate  to  continue  them. 

The  words  in  the  section,  **  those  powers  shall  continue 
for  the  period  specified  in  the  new  licence  for  the  dura- 
tion  thereof, ^^  refer  to  the  duration  of  tfie  powers,  and  not 
to  the  duration  of  the  new  licence. 

Assuming,  therefore,  that  the  powers  of  the  company 
are  in  existence  at  the  date  of  the  grant  of  the  new  licence, 
they  will  be  continued,  not  during  the  duration  of  the 
new  licence,  but  during  the  period  {if  any)  which  the 
new  licence  specifies  for  their  continuance, 

(a.)  Beported  by  H.  L.  Obmistok,  Esq.,  Barrister- 
at-Law. 


Action  with  witnesses. 

The  substantial  question  raised  in  this  action  was 
whether  there  is  anything  in  section  3  of  the  Tele- 
sraph  Act,  1899,  wnich  prevents  a  local  authority, 
desirous  of  obtaining  a  licence  to  establidi  a  telephone 
system  in  its  area^  from  exercising  any  right,  which 
it  may  otherwise  possess,  of  determining  tiie  powers 
of  a  telephone  compaiy  to  lay  down  and  continue 
underground  wires  within  the  ares. 

The  following  statement  of  facts  is  taken  from  the 
judgment : 

By  the  Telegraph  Act,  1863,  s.  6,  authority  wai 
given  to  certain  compuiies  to  place  and  maintain 
telegraphs  under  any  street  or  public  road,  subject  to 
the  restriction,  contained  in  section  9,  that  they  should 
not  do  so  withiu  the  district  of  any  city  or  municipal 
barongh  or  town  htviog  a  population  of  30,000 
inhabitants  or  upwards,  except  with  the  consent  of 
the  bodies  haviog  the  control  of  the  streets.  By  the 
same  Act  a  certain  authority  was  also  given  to 
construct  telegraphs  over  or  across  streets.  That  Act 
applied  only  to  companies  authorizsd  by  special  Act, 
and  the  plaintiff  c  )mpany  U  not  such  a  company. 

By  the  Telegraph  A.ct,  1868,  authority  was  given 
to  tiie  Postmaster-Geaeral  to  work  tdegrapM  in 
connection  with  the  Post  Offioet  That  was  done  by 
section  2  of  the  Act  of  1868  by  including  the  Post- 
master-General within  the  term  **  the  company  *'  in 
the  Telegraph  Act,  1863.  The  Postmaster-General 
thus  acquired  the  power,  in  section  6  of  the  Act  of 
1863,  to  lay  telegraphs  under  streets,  bat  subject  to 
the  restriction  of  section  9,  which  required  the  consent 
of  the  road  authority.  The  Postmaster- General  was, 
by  section  4  of  the  Act  of  1868,  authorized  to  purchase 
telegraph  undertakings,  and  by  section  14  to  lease 
them. 

By  the  Telegraph  Act,  1869,  s.  4,  the  Postmaster- 
Gencffal  obtained  a  monopoly  in  the  transmission  of 
telegrams,  except  as  by  that  Act  provided,  and  ''  tele- 
graph "  and  *'  telegram  "  were  by  section  3  so  defiaed 
as  to  include  telephonic  commonicatioo.  The  result 
was  that  before  and  in  1884  tbe  Postmaster-Gmeral 
had,  as  regards  underground  telephonic  conmiunica- 
tion,  the  powers  given  by  the  Tdegraph  Act,  1863, 
and  for  that  purpose  had  to  obtain  the  consent  of  the 
road  authority;  and  he  had  a  monopoly  and  the 
power  to  grant  licences. 

On  the  29  th  of  November,  1884,  by  a  deed  made 
between  the  Postmaster-General  and  the  plaintiff 
company,  the  Po8tmaster-(}eneral,  in  exercise  of  those 
powers,  granted  to  the  company  for  thirty-one  years, 
expiring  on  the  3l8t  of  December,  1911,  a  licence 
and  permission  to  work  and  use  telephones.  Under 
that  authority  the  plaintiff  company  laid  down  trunk 
and  other  lines,  and  established  telephonic  under- 
takings. 

By  the  Telegraph  Act,  1892,  s.  5  (1),  authority  was 
given  to  the  Postmaster-General  to  authorize  his 
licensees,  during  the  time  and  within  the  area 
specified  in  the  licence,  to  exercise  the  powers 
conferred  on  tiie  Postmaster- General  by  the  Telegraph 
Acts,  1863  and  1878,  or  any  of  them,  and  thereupon 
the  enactments  conferring  those  powers  were  to 
apply ;  but  this  was  made  subject  to  a  proviso  con- 
tained in  section  5  (2)  (6)  that  the  licensees  should  not 
exerdie  those  powers  without  the  conseat  of  the 
urban  sanitary  'anthority,  and  should  be  subject  to 
any  terms  and  conditions  which  the  urban  sanitary 
authority  might  attach  to  such  consent.  A  person, 
therefore,  who  received  from  the  Postmaster-General 
under  this  Act  (1892)  an  authority  to  exercise  the 
power  in  the  Act  of  1863  to  lay  underground  wires 
was  subject  to  section  9  of  the  Act  of  1863  as  to  the 
consent  of  the  road  authority,  and  to  section  5  (2)  (I) 
of  the  Act  of    1892  as  to  the   consent  of  the  like 
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authority;  and  to  this  latter  consent  that  authority 
oould  attach  any  terms  and  conditions. 

On  the  25th  of  March,  1896,  by  a  deed  in«de  betvreen 
tbe  Postmwter-General  and  the  plaintiff  company, 
the  company  sold  to  the  Postmaster-General  its  trunk 
lines  (article  2),  and  was  confioed,  as  regards  its 
telephonic  business,  to  exchange  areas  (article  4); 
and  by  article  11  the  Postmaster-General  bound  him- 
self from  time  to  time,  at  the  request  of  the  company, 
to  authorize  the  oompauy  to  exercise  within  any 
exohaoge  area  all  the  powers  of  executing;  works  con- 
ferred upon  the  Postmaster-General  by,  inter  alia,  the 
Telegraph  Act,  1863,  subject  to  a  proyiso  that,  in 
exercising  such  powers,  the  company  should  be  sub- 
ject to  the  reatriotions  contamed  in  the  A.o^8,  iccludiog 
f  ection  5  of  the  Telegraph  Act,  1892. 

The  result  so  far,  therefore,  was  that  thePottmaster- 
General  had  coaiented,  or  bound  himaelf  to  oonsent, 
to  the  company  being  authorized  to  exercise  the  power 
in  section  6  of  the  Telegraph  Act,  1863,  subject 
necessftrily  to  section  9  of  the  same  Act,  and  subject 
also  to  section  5  of  the  Act  of  1892.  Before  acting 
on  the  authority  it  remained  for  the  company 
to  obtain  the  necessary  consents  frt^m  the  urban 
sanitary  authority,  which  was  in  this  cise  the  corpora- 
tion of  Eingston-upon-Hull. 

In  this  state  of  things  an  agreement  was,  on  the  lOth 
of  Novembf-r,  1897,  made  between  the  company  and 
the  corporation,  and  by  article  1  of  that  agreement 
the  corporation  consented  to  the  compiny  exercising 
such  of  the  Postmaster-General'B  powers  as  the  com- 
pany might  be  licensed  to  exercise  under  the  Telegraph 
Act,  1892,  but  subject  to  a  proviso  th%t,  as  regards 
underground  works,  the  company  should  not  execute 
such  works  without  first  applying  to  the  corporation 
for  their  oonsent.  The  result,  therefore,  was  that  the 
company  had  obtained  the  corporation's  consent  as  to 
overhead  works,  but  required  a  further  consent  as 
regards  underground  works. 

By  a  further  agreement,  made  on  the  18th  of 
March,  1899,  betv^een  the  corporation  and  the  com- 

Sany,  the  corporation  granted  to  the  company,  as 
censees  of  the  Postmaster-General  and  subject  to 
the  terms  and  conditions  thereafter  appearing,  leave 
and  licence  to  lay  down  certain  underground  works; 
and,  by  article  20,  it  was  provided  that  the  corpora- 
tion might,  after  passing  a  special  resolution  and 
hearing  the  ootnpany  if  the  cooopany  required  to  be 
heard,  at  an^  time  determine  that  agreement  by  a  six 
months'  notice  in  writing,  and  that  upon  the  expira- 
tion of  that  notice  the  company  should  withdraw  and 
remove  the  wires. 

His  lordship  was  of  opinion  that  the  power  of 
determination  could  rightly  be  imposed  as  a  term  and 
condition  under  section  5  (2)  {h)  of  the  Act  of  1892. 

On  the  23rd  of  March,  1899,  the  Postmaster- 
General,  under  section  5  of  the  Act  of  1892  and  in 
accordance  with  clause  11  of  the  deed  of  the  25th  of 
Mtfch,  1896,  authorized  the  company  to  exercise 
.  within  this  urban  district  the  powers  of  execu*ing 
works  conferred  upon  the  Postmaster-General  by, 
amongst  others,  the  Act  of  1863,  subject  to  a  proviso 
that  that  authority  was  given  subject  to  the  con- 
ditions in  clause  11  of  the  deed  of  1896,  and  idl  other 
?rovisions  of  that  deed,  and  to  tiie  provisions  of  the 
'elegraph  Acts,  1863  to  1897. 

Under  the  authority  of  the  agreement  of  the  18th 
of  March,  1899,  and  the  licence  of  the  23rd  of  March, 
1899,  the  company,  between  March  and  Aueuet,  1899, 
laid  down  a  large  number  of  underground  pipes  in 
Hull. 

In  August,  1899,  the  Bill  which  subsequently 
.  became  the  Telegraph  Act,  1899,  was  passing  through 
Parliament,  and  was  approaching  its  final  sUge.  The 
ooiporation  (onneoeMamy  as  it  seemed  to  his  loid- 


ship)  were  alarmed  by  a  clause  which  it  was  at  a  Imte 
moment  proposed  to  introduce,  and  which  becanae 
section  3  of  that  Act.  Appatrently  they  thought  that 
if  the  Act  passed  without  their  giving  a  do  ice  to 
determine  under  article  20  of  the  agreement  of  the 
I8th  of  March,  1899,  they  would  have  no  subieqaent 
power  of  determination.  Accordingly,  on  the  28 di  of 
July,  1899,  they  gave  the  company  notice  that  a 
special  resolution  would  be  moved,  on  the  3rd  of 
August,  that  in  exercise  of  the  power  contained  in 
article  20,  six  months'  notice  of  determination  be 
given. 

That  notice  reached  the  company  on  the  29  th  of 
July,  which  was  a  Saturday.  Oa  the  1st  of  August, 
which  was  a  Tuesday,  the  general  manager  of  the 
company  telegraphed  asking  for  a  postponement. 
The  corporation  declined  to  postpone,  and  on  the  3rd 
ox  Auffust  passed  the  resolution.  It  would  have  been 
possible,  though  not  convenient,  to  have  oonvened  a 
meeting  of  the  company's  board  in  the  interval.  A 
board  meeting  was  not  convened,  but  two  directora 
and  the  general  manager  of  the  oompauy  attended  on 
the  3rd  of  August.  They  stated  tbat  they  simply 
were  present  individually,  and  were  not  in  a  position 
to  discuss  the  matter  from  the  oompiny's  point  of 
view ;  but  in  point  of  fact  they  were  heard  at  length 
and  subsequentiy  the  motion  was  passed  on  tiie  4th  of 
August.  Six  months'  notice  of  determination  was 
accordingly  given. 

On  the  9*h  of  August,  1899,  the  Ttslegiaph  Act  was 
passfd,  and  the  relevant  section  contained  in  it  is 
section  3. 

The  corporation  did  not,  in  fact,  enforce  against  tbe 
company  the  removal  of  the  underground  works,  but 
on  the  23rd  of  February,  1900,  they  wrote  that  from 
the  expiration  of  the  notice  of  the  4th  of  August, 
1899,  the  underground  works  could  remain  on  suffdr- 
anoe  only.  Nothing  further  was  done  until  the  8th 
of  Auj(U9t,  1902.  On  that  date  the  Postmaster- 
General  granted  a  licence  to  the  corporation.  That 
licence  contained  nothing  specifying  any  period  for 
the  duration  of  the  powers  contained  in  the  agreement 
of  the  18th  of  March,  1899.  It  wa«,  in  fact,  wholly 
silent  on  the  subject. 

The  Postmaster-General  certified,  in  the  language 
of  section  3  (1)  of  the  Act  of  1899,  that  it  was  proved 
to  his  satisfaction  that  the  company  had  incurred  ex- 
penditure in  laying  down  underground  wires. 

Section  3  (1)  is,  so  far  as  it  is  material,  as  follows : 
*^  Where  an  existing  company  have  before  the  passing 
of  this  Act,  under  a  licence  from  the  Poatmaater- 
General,  provided  a  system  of  public  telephonic  com- 
munication in  any  exchange  area,  and  it  is  proposed 
to  grant  a  new  licence  to  a  local  authority  or  to 
another  company  to  provide  public  telephonic  oom- 
munication  in  the  same  exchange  area,  or  any  part 
thereof,  then  [provided  the  existing  company  consents 
(as  did  the  plaintiff  company]  to  two  conditions  b«og 
inserted  in  their  licence]  it  shall  be  a  condition  of 
the  grant  of  the  new  licence  that  where  it  is  proved 
to  the  satisfaction  of  the  Postmaster-General  that 
the  existing  company  have  incurred  or  contracted  to 
incur,  in  the  area  specified  in  the  new  l»<?imflft, 
material  expenditure  in  laying  down  undergtoond 
wires,  and  have  by  agreement  with  any  local  authority 
within  that  area  acquired  powers  for  that  purpose, 
those  powers  shall  continue  for  the  period  speofied 
in  the  new  licence  for  the  duration  thereof,  bat, 
subject  as  aforesaid,  on  the  terms  and  conditions 
specified  in  the  agreement  (including  any  provisioiis 
thereof  for  determination  on  breach  of  covenant), 
except  so  far  as  they  may  be  varied  by  any  sabeeqneot 
agreement  with  the  local  authority." 

In  the  present  action  the  plaintiff  company  /Jmi^jmI 
dedaiaticnis  (1)  that  they  nad  by  agreement  witii 
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the  delendants  acquired  powers  under  seotion  3,  and 
that  euoh  powers  were  by  the  section  continued  and 
were  in  operation  until  the  3l8fc  of  December,  1911, 
the  date  specified  in  the  new  licence  to  the  defendants ; 
and  (2)  that  the  notice  of  determination  gi^en  by 
the  defendants  was  inoperative.  They  also  sought  to 
restrain  the  defendants  from  removing  the  under- 
ground wires. 

ffaldanef  K.C.,  Asthuryy  K,C,,  Forbes  Lahkesier,  and 
H,  fir.  Oaine,  for  the  plaintiff  company. — ^The  company 
at  the  date  of  the  pasuDg  of  the  Act  was  an  existing 
company  and  was  providing  telephonic  communica- 
tion in  HuU;  since  sll  the  conditions  mentioned  in 
section  3  have  been  complied  with,  the  oompan}r  is 
protected,  and  the  result  is  that  the  powers  of  laying 
underg^und  wires  which  it  had  acquired  by  the 
agreement  of  the  18th  of  March,  1899,  and  which  had 
been  revocable,  became  irrevocable  during  the  period 
of  any  new  licence  which  the  defentlants  might 
obtain.  Secondly,  the  notice  to  determine  the  agree- 
ment was  invalid,  because  the  company  were  not 
given  an  opportunity  of  being  heard  under  article  20 
of  that  agreement. 

Banckwerts,  K,C,,  Buckmaater,  K,C*t  and  E,  J, 
Parker,  for  the  defendants. — The  defendants  were 
Kutitled  to  annex  to  their  consent  to  the  underground 
wires  a  provision  entitling  them  to  withdraw  their 
consent.  They  did  withdraw  their  consent,  and  there- 
upon the  powers  of  the  company  to  continue  nuder- 
ground  wires  came  to  an  end.  At  the  date  of  the 
new  licence,  therefore,  there  were  no  powers  on  which 
section  3  could  operate.  Again,  the  words  in  the 
section,  **ior  the  duration  thereof,"  mean  "for  the 
duration  of  the  licence";  and  inasmuch  as  there  is 
no  period  specified  in  the  new  licence  during  which 
the  powers  of  the  company  are  to  continne,  it  folio  vn 
that  the  section  is  not  applicable.  The  company  was 
heard  through  its  agents,  and  the  notice  to  determine 
is  therefore  valid. 

Tcey  referred  to  Wandsworth  Board  of  Works  v. 
United  Tel^hone  Co.,  32  W.  B.  776,  13  Q.  B.  D.  904, 
and  Mayor  of  Preston  v.  Fulwood  Local  Board,  34 
W.  E.  196,  63  L.  T.  Eep.  718. 

Haldane,  K.C.,  replied. 

Car,  adv.  vult 

Buckley,  J.,  stated  the  facts,  and  continued :  Under 
the  above  circumstances  two  questions  arise  for 
dedaon — ^first,  whether  article  20  of  the  agreement  of 
the  18th  of  March,  1899,  has  been  complied  with  ; 
and,  secondly,  if  it  has,  then  what  is  the  result, 
having  regwd  to  section  3  of  the  Act  of  1899  ? 

Upon  the  firat  point  I  am  of  opinion  that  article  20 
has  been  oomplied  with.  There  is  no  question  but 
that  due  notice  was  given  of  the  special  resolution, 
and  that  it  was  passed.  I  think  that  the  further  pro- 
vision that  the  company  shall  be  heard,  if  they 
require  to  be  heard,  has  also  been  eomplied  with. 
Sufficient  notice  was  given  to  enable  the  company  in 
fact  to  have  convened  a  board  meeting  if  so  minded. 
They  did  not  do  so,  but  the  two  directors  and  the 
general  manager  of  the  company  who  attended  were 
heard  at  such  leogth  as  they  desired.  The  matter 
was  one  which  from  the  point  of  view  of  the  corpora- 
tion, whether  rightly  or  not,  was  urgent.  There  was, 
I  think,  nothing  oppressive  in  their  declining  under 
these  circumstances  to  adjourn  the  matter.  I  think 
the  language  of  article  20  was  satisfied.  I  am  there- 
fore of  opinion  that  dne  notice  to  determine  was 
given. 

Upon  the  second  question  the  matter  therefore 
stands  thus:  At  the  date  when  the  Act  was  passed 
the  company  were  in  possession  of  powers  which 
would  expire  on  the  4Ui  of  February,  1900.    The 


lioenoe  in  favour  of  the  corporation  was  not  granted 
until  Angost,  1902.  At  that  dats  there  existed  in  the 
company  no  powers  by  agreement  with  the  local 
authority  upon  which  section  3  could  have  operation 
so  as  to  continue  them.  For  this  purpose  the  material 
date,  as  regards  the  existence  of  the  powers,  is  not 
the  passing  of  the  Act,  but  the  date  of  the  granting 
of  tne  new  licence.  Upou  this  ground,  first,  I  think 
the  plaintiffs  fail. 

Again,  secondly,  I  have  this  to  say  upon  the  con- 
struction of  section  3  of  the  Act  of  1899.  Section  3 
(1)  is  addressed  to  the  continuation  of  powers 
acquired  by  agreement  with  the  local  authority. 
Section  3  (4)  has  to  do  with  the  extension  of  the 
licence  granted  by  the  Postmaster-General  to  the 
company.  The  language  of  the  latter  is  quite  free 
ambiguity.  The  licence  is  th^re  to  be  extended  and 
continue  for  the  period  spedfied  in  the  new  licence 
for  the  duration  of  the  new  licence.  This  assists  me 
to  determine  the  meaning  of  the  word  *'  thereof  "  in 
section  3  (1).  That  sub-section,  I  think,  is  to  be  so 
read  that  the  powers  shall  continue  for  the  period 
specified  in  the  new  licence  for  the  duration  of  the 
powers.  I  think  it  was  intended  in  this  case  to  leave 
it  to  the  Postmaster-Gtoneral  to  say,  in  issuing  the 
new  licence,  what  was  reasonable  as  regards  the 
duration  of  the  powers  acquired  by  the  old  company 
by  agreement  with  the  local  authority.  The  new 
licence  in  this  case  specified  nothing  as  to  the  dura- 
tion of  the  powers.  If,  therefore,  my  construction 
of  the  section  be  right,  then  upon  this  ground  again 
the  plaintiffs  have  not  by  the  statute  obtained  any 
extension  of  the  agreement  of  March,  1899,  but  its 
powers  came  to  an  end  upon  the  expiration  of  the 
notice  given  on  the  4  th  of  August,  1899. 

There  is  a  third  way  of  stating  it,  which  is  this : 
The  powers  which  the  company  had  acquired  by 
agreement  were  determinable  powers.  If  I  astume 
(contrary  to  that  which  I  think  is  the  true  coustru.-:- 
tion)  that  the  word  ''thereof*'  means  ''of  the  new 
licence,"  then  the  Act  only  continues  for  the  period 
specified  in  the  new  licence  for  the  duration  of  the 
new  licence  powers  which  were  determinable  and 
which  have  been  determined. 

Upon  the  above  grounds  I  think  that  the  plaiutiffi 
fail,  and  I  dismiss  Uie  action  with  costs. 

Solicitors,     FF.    E.    L.    Gains;     Sharps,    Parker, 
Pritchard,  Barham,   &   Lawrence,  for  E,    Laverack,  . 
Hull. 


K.  B.  Div.  N 

(Lord  Alverstone,  L.C.J.,  and  f  •  „  oi  aa  oi 

Wills  and  Channell,  JJ.,      (  ^^'  ^^*  ^2,  23. 

and  a  Jury.)  J 

Bex  v.  Lynch,  (a.) 

Criminal  law— Law  of  treason — Procedure — Defect  in 
indictment— Power  to  quash — Nationality— Change  in 
time  of  war — Adhering  to  the  King's  enemies  in  the 
realm  or  elsewhere — Statute  of  Treasons  (26  Ed,  3,  c. 
7)  NaturalizatUm  Act,  1870  (33  <fc  34  Vid.  c.  14),  ss. 
6  and  15. 

The  prisoner,  a  British  subfed,  went  to  the  Transvaal 
and  there  signed  a  declaration  declaring  his  willingness 
to  take  up  arms  against  Great  Britain,  and  also  took 
the  oaih  of  allegiance  to  the  Transvaal  Bepublic.  He 
urns  then  naiuralized  there,  and  fought  against  the 
British  f<yrcss.    He  was  indicted  for  treason  under  25 


(a.)  Beported  by  Alan  Hooo,  Bsq.,  Barrister- 
at-Law. 
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Ed.  3,  Statute  5,  c,2,(ma  charge  of  (inter  slia)  adher- 
ing to  the  King*8  enemien  in  the  recim  or  eleewhere. 

Held,  that  naturalizaUon  in  time  of  war  is  an  illegal 
act,  and  confers  no  rights  on  anyone^  and  that  the 
prisoner  was  not  protected  hy  the  Qth  section  of  the 
Naturalization  Ad,  1870. 

Ueldf  farther,  that  it  was  not  necessary  that  the 
prisoner  should  he  within  the  realm  in  order  to  support 
an  indictment  under  the  Act  of  Edward  III. 

Held,  alsOf  t?uit  in  cases  of  treason  it  is  not  usual  to 
quash  the  indictment,  but  the  prisoner  can  proceed  hy 
way  of  m'jtion  in  arrest  of  judgment. 

This  was  the  trittl  at  bar  of  Arthur  Lynoh,  M.P. 
for  Coonty  Qalway,  for  high  treason. 

The  Indictment  was  framed  under  25  Ed.  3,  Statute 
5, 0.  2,  whicJi  provides  tb  at  the  crime  of  high  treason  is 
committed  if  a  man  do  levy  war  against  onr  lord  the 
King  io  his  realm,  or  be  adherent  to  the  King's 
enemies  in  his  realm,  giving  to  them  aid  and  comfort 
in  the  realm. 

The  indictment  set  ont  the  folio  mng  counts : 

First  count. — Adhering  to,  aiding,  and  comfortins 
the  Government  of  the  South  African  B^utdio  and 
the  burghers  and  men  of  the  said  South  African 
Bepublic  under  the  said  Government,  enemies  of  the 
late  Qaeen.  Overt  acts  in  South  African  Bepublic : 
(1)  Declaration  (exhibit  6);  (2)  oath  of  allegiance 
(exhibit  7) ;  (3)  oath  as  colonel  of  Irish  corps  (exhibit 
9};  (4)  oath  as  special  justice  of  the  peace  to  Irish 
corps  (exhibit  8) ;  (6)  departing  from  Pretoria  with 
intent  to  join  enemies  in  Natal;  (6)  publiahiog 
address  to  Irishmen  (exhibit  11);  (7)  commandiog 
2nd  Irish  Brigade  in  South  African  Bepublic;  (8} 
inquiry  at  Yereeniging ;  (9)  recruiting  at  Johannes- 
^rg ;  (10)  commandeering  horses,  &c.,  at  Johannes- 
burg; (11)  consulting  with  enemies  to  Uyj  war 
against  the  late  Queen  in  South  African  Bepublic. 

Second  count. — Adhering  to,  aiding,  and  comforting 
the  Qovemment  of  the  Soutii  African  Bepublic  and 
the  burghers  and  men  of  the  said  Soutli  African 
Bepublio  under  the  said  Government,  enemies  of  the 
late  Queen.  Overt  acts  in  Natal :  (1)  (Commanding  2Qd 
Irish  Brigade  in  Natal ;  (2)  composing  and  sending 
for  publication  address  to  Irishmen  (exhibit  11) ;  (3) 
fighting  at  Sundays  Biver;  (4)  consulting  with 
enemies  to  levy  war  against  the  late  Queen  in  Natal. 

Third  count. — Adhering  to  the  Government  of  the 
Orange  Free  State,  and  the  burghers  and  the  men  of 
the  said  Orange  Free  State  under  the  said  Govern- 
ment, enemies  of  the  late  Qaeen.  Overt  acts  in  South 
African  Bepublic  with  intent  to  assist  the  Government 
of  the  South  African  Bepublio,  and  the  burghers  and 
men  of  the  South  African  Bepublic  under  the  said  last- 
mentioned  Government,  allies  of  the  said  enemies  of 
the  late  Queen— as  in  count  1  {mutatis  mutandis). 

Fourth  count. — Adhering  to  the  Ghovemment  of 
the  Orange  Free  State  and  the  burghers  and  men  of 
the  Oranse  Free  State  under  the  said  Government, 
enemies  of  the  late  Queeo.  Overt  acts  in  Natal  with 
intent  to  assist  the  (Government  of  the  South  African 
Bepublic  and  the  burghers  and  men  of  the  South 
African  Bepublic  xmaer  the  said  last -mentioned 
Government,  allies  of  the  said  enemies  of  the  late 
Queen— as  in  count  2  {mutatis  mutandis). 

The  prisoner  having  been  called  upon  to  plead, 

Avory,  K.C.  {Shee,  K.C,  H.  C.  Bower,  and  Dwyer 
with  him),  for  the  prisoner.— I  desire,  before  pleading, 
to  raise  the  objection  that  the  indictment  discloses 
no  offence  against  the  prisoner,  as  it  only  alleges  an 
adhering  to  the  enemy  without  the  realm. 

j6ft>  E.  B.  Finlay,  A.G.  {Sir  E.  Carson,  8,G.,  Guy 
Stevenson,  and  Graham  Campbell  ^ith  him),  for  the 
Grown.— It  is  not  allowable  for  the  defence  to  raise 


this  defence  at  this  stage.  Any  motion  of  this  kind 
must  be  made  in  arrest  of  judgment.  In  Cbmyn's 
Digest,  vol.  4,  p.  645,  it  is  laid  dowi^  that  an  indict- 
ment may  be  quashed  upon  motion  or  a  nolle proMtq  ui 
entered,  but  that  in  an  enormous  crime,  as  in  treaaon 
or  felony,  the  court  would  put  the  defendant  to  his 
demurrer  or  plea.  Every  point  that  can  be  taken  for 
the  prisoner  ii  op«n  to  him,  but  the  matter  ought  not 
to  be  raised  in  this  summary  manner. 

He  referred  to  the  following  authorities :  2  Hawkins' 
Pleas,  c.  25,  s.  146,  p.  337  (6th ed.) ;  1  East's  Pleas  of 
the  Grown,  p.  110;  7  Will.  3  c.  3;  0bitty*8  Criminal 
Law,  vol.  1,  p.  300  ;  Bex  v.  Wheatley,  1  W.  BL  273; 
Bex  V.  Johnson,  1  WiU.  325 ;  Beg.  v.  Heane,  12  W.  B. 
417,  4  B.  &  S.  947  ;  Bex  v.  Sheares,  27  State  Trials, 
col.  265 ;  and  Cranburne^s  case,  13  State  Trials,  coL 
221. 

Avory,  KC.—l  submit  I  am  entitled  to  raise  the 
objection  now.  The  precedents  cited  by  the  Attorney- 
Goieral  are  relics  of  a  barbarous  age.  Beg.  ▼.  Heane  it 
really  in  my  favour,  for  the  court  held  there  that  the 
notice  was  made  too  late  and  that  the  court  was  not 
ousted  of  its  right  to  quash  an  indictment  for  the 
want  or  defect  of  a  plea. 

Lord  Alvsbstonb,  L.C.J.— I  should  be  loth  to 
disregard  the  objection  taken  by  Mr.  Avory  if  it  were 
really  directed  against  a  rule  which  was  a  relic  of 
barbarism,  but  in  my  opinion  the  rule  is  still  in 
vi^ur.  The  mere  fact  that  for  the  last  hundred  yean 
trials  for  high  treason  have  been  less  numerous  does 
not  in  my  opinion  diminish  the  force  of  the  authorities 
which  have  been  dted  before  us,  assuming  them  to  be 
founded  in  reason  and  justice.  But  I  am  of  opinion 
the  contention  of  the  Crown  is  founded  in  good 
sense.  I  think,  without  referring  at  any  lengtiito 
the  authorities,  that  the  statement  of  law  in  1 
East's  Pleas  of  the  Crown  is  oorreot  In  my  view 
it  must  be  for  the  discretion  of  the  court  whether 
they  will  entertain  the  objection  at  the  present 
stage,  and,  as  has  been  pointed  out  by  the  Attorney- 
General,  the  prisoner  is  not  deprived  of  the  oppor- 
tunity of  raising  the  point  at  a  later  stage, 
and  of  carrying  this  case  to  the  highest  Court  of 
Appeal.  I  am  clearly  of  opinion  we  ought  not  to 
entertain  the  matter  at  tiie  present  stage. 

The  prisoner  having  then  pleaded  not  goilty, 
evidence  was  given  on  behalf  of  the  Crown,  in  the 
course  of  which  it  was  proved  that  in  January, 
1900,  the  prisoner  went  to  the  Transvaal,  and  that 
on  the  10th  of  January,  1900,  he  signed  a  declaration 
declaring  his  willingness  to  take  up  arms  on  behalf  of 
the  South  African  Bepublic,  and  on  the  same  date  he 
took  the  oath  of  allegiance  to  tiie  Bepublic  Letters 
of  naturalization  were  then  issued  to  him  and  he 
became  a  full  burgher  of  the  Bepublic. 

The  following  are  the  material  sections  of  the  Act 
of  1870  (33  &  34  Vict  c«  14),  which  deal  with  the 
naturalization  of  Euglish  subjects  in  foreign 
countries : 

Section  6.—"  Any  British  subject  who  has  at  any 
time  before,  or  may  at  any  time  after,  the  passing  of 
this  Act  •  •  .  voluntarily  become  naturalized  in 
any  foreign  state  shall  from  and  after  the  time  of  his 
so  having  become  naturalized  in  such  foreign  state  be 
deemed  to  have  ceased  to  be  a  British  subject,  and  be 
regarded  as  an  alien    ..." 

Section  15. — "Where  any  British  subject  has  in 
pursuance  of  this  Act  become  an  alien  he  shall  not 
thereby  be  discharged  from  any  liability  in  reapeot  of 
any  acts  done  before  the  data  of  his  so  becoming  an 
alien." 

Shee,  K.C.—l  submit  that  there  is  no  evidence 
to  go  to  the  jury  ^at  the  prisoner  has  been  gnil^  ol 
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the  orime  of  high  treason.  Previous  to  the  Act  of 
'  1870,  the  doctrine  of  once  an  Eoglishman  always  an 
'  Englishman  prerailed,  but  the  constant  fiow  of 
emigration  rendered  it  desirable  that  the  law  should 
be  changed.  My  case  rests  on  the  Naturalization 
Act,  1870,  s.  6.  The  language  of  that  section  is  so 
plear  that  I  contend  that  effect  should  be  given  to  it : 
see  Alley  y.  DcUe,  11  0.  B.  378.  There  is  no  mention 
in  the  section  of  the  case  of  war,  and  therefore  a 
British  subject  was  entitled  to  become  a  foreigner  in 
time  of  war.  The  object  of  the  Act  was  to  avoid  the 
difficulties  which  aria  ^  from  double,  and  even  some- 
times treble  nationality.  Section  4  of  the  Act  of  1870 
proves  that  war  was  in  the  minds  of  those  who 
drafted  the  Act.  Next  I  s^y  that  the  main  idea  of 
the  Act  was  naturalisation  in  time  of  war  t^nd  not  iu 
time  of  peace.  Difficulties  have  arisen  between 
America  and  ourselves— s.^.,  in  the  case  of  the  war  in 
1812  ai  to  British  subjects  fighting  against  this 
country,  and  the  Act  provided  for  such  cases.  It  was 
in  fact  not  intoided  to  treat  as  a  traitor  a  subject 
who  became  naturalized  abroad.  Since  the  Act  of 
Edward  III,  was  passed,  the  civilized  world  has 
changed,  and  the  conceptions  of  a  subject's  allegiance 
which  then  prevailed  no  longer  apply  now,  and  the 
Legislature  has  therefore  dispensed  with  limitations 
in  other  times  considered  necessary. 
He  also  referred  to  Cockbum  on  Nationality, 

Awry,  K.C, — I  desire  to  support  Mr.  Shee*s  arga- 
meat.  Here  every  count  alleges  the  accused  is  a 
British  subject  and  in  order  to  prevent  seotim  6  from 
applying  the  Crown  has  to  read  into  the  section 
the  words  ''except  in  time  of  war,"  or  "except 
war  is  in  contemplation  or  when  war  is  imminent.'* 
I  contend  that  section  16  of  the  Act  supports  my 
view.  That  was  put  into  the  Act  to  preserve  the 
liability  of  a  man  in  lef  peot  for  an  act  done  before  he 
became  an  alien. 

Sir  R.  B,  FMay,A.G.,  and  Sir  E.  Carson,  8.G.,  for 
the  Grown.— The  6th  section  of  the  Act  has  no 
application  to  an  act  which  wouli  be  in  itself  a 
crime.  Here  was  a  naturalization  which  could  only 
be  obtained,  on  this  subject  agreeing  to  fight  against 
his  country.  Furthermore,  two  of  the  overt  acts 
alleged  took  place  previous  to  the  naturalization. 
When  war  breaks  out  bdtweeu  two  countries  all 
peaceful  relations  are  suspended.  Contracts  between 
the  subjects  of  two  hostile  coantries  are  absolutely 
void :  see  Esposito  v.  Botoden,  7  E.  &  B.  763  at  p.  781, 
and  Janson  Co.  v.  Driefontdn,  ante,  p.  142,[19021  A.  0. 
484.  The  case  was  all  the  stronger  when  the  contract 
was  made  with  the  opposing  state  itself.  Section  6 
clearly  referred  only  to  a  state  of  peftoa,  not  to  an 
act  at  once  void  and  criminal. 

They  referred  to  the  following  American  authorities : 
DuguetY.  Rhindander,  1  Johns.  Oas.  476;  Jackson  v. 
New  York  Insurance  Go,,  2  Johns.  Cos.  191 ;  The 
Santissima  Trinidad,  7  Wheaton  283;  aud  the  fol- 
lowing text-books:  Hilliok's  lutematioual  Law, 
c  12,  s.  9,  p.  43;  Hall's  International  Law  (4th  ed.). 
Part  III.,  c.  1,  s.  126;  Bowen's  Legal  Dictionary,  tit. 
Expatriation. 

8hee,  K,C.,  in  reply. 

Lord  Alybbstokb,  L.G.  J.— We  none  of  ui  have  any 
doubt  on  this  matter,  but  having  regard  to  the  nature 
of  these  proceedings,  we  thought  it  better  the  point 
should  be  arsued  out.  The  indictment,  which  is 
framed  upon  Sx.e  Act,  alleges  altogether  some  fifteen 
overt  acts,  but  for  the  purposes  of  this  argument 
it  is  important  to  draw  the  distinction  Mtween 
the  subs^uent  overt  acts  and  the  first  two  overt 
acts  that  are  alleged — yIz.,  a  declaration  to  the 
terms   of    which    I   will   refer   presently,    and   an 


oath  of  allegiance  to  the  Government  of  the  South 
African  Bepublic — which  are  admitted  to  precede  ti^e 
naturalization  which  Oolonel  Lyndi  is  supposed  to 
have  obtained.  The  other  acts,  which  may  be  shortly 
summarized  as  taking  part  in  deliberate  acts  of  war- 
fare against  the  British  forces,  need  not  be  discussed 
in  detail  because  they  are  all  acts  of  the  same 
character — ^namely,  acts  of  warfare  a^nst  the  forces 
of  the  drown  after  the  period  when  it  is  said  Lynch 
obtained  his  natoralization. 

It  is  not  disputed  by  couneel  that  but  for  the 
Act  of  1870  the  case  must  have  gone  to  the  jury. 
Mr.  Shee  began  his  argument  by  stating  that 
he  could  not  contend  that  before  the  Act  of  1870 
what  was  charged  in  the  indictment  would  not 
be  a  crime  according  to  the  law  of  England. 
Nor  does  he  contend  that  it  is  not  a  crime  at  the 
present  time,  except  so  far  as  he  contends  that 
section  6  of  the  Act  of  1870  prevents  a  man  who  has 
obtained  naturalization  from  being  charged  any 
longer  with  the  act  being  unlawful.  Therefore  it  is 
not  necessary  to  deal  with  the  arguments  of  the 
Grown  on  the  second  part  of  the  case — tnat  is  to  say, 
the  acts  oomnitted  by  Lynch  after  he  obtained 
naturalization.  Therefore  I  had  better  read  the  two 
sections  of  the  Act  in  order  that  my  statement  of  the 
law  may  be  complete  in  itself.  [Lord  Alybbstone  here 
read  the  two  seotions  set  out  above.]  It  is  contended 
by  counsel  that  having  regard  to  the  motive  and  object 
of  this  legislation,  that  the  Act  contemplates  a  person 
being  naturalized  in  time  of  war  and  contemplate  pro- 
tection from  the  consequences  of  illegal  acts,  which  acts 
were  done  by  the  subject  before  naturalization.  Now 
it  cannot  be  seriously  denied  that  the  two  first  material 
acts  here  done  were  done  before  naturalization — 
they  are  the  basis  of  naturalization,  and  without  them 
naturalization  could  not  have  been  obtained  at  aU. 
The  first  act  is  that  the  prisoner  took  and  signed  this 
declaration :  "  I,  the  undersigned  Arthur  Lynch,  up 
to  the  present  an  Irishman  born  in  Australia,  hereby 
dfclare  my  willingness-  to  take  up  arms  for  this 
Bepublic  in  order  to  maintain  and  defend  its 
fDoependenoe,  which  now  is  or  in  the  future  may 
be  tnreatened,  and  therefore  desire  to  take  the  oath 
of  alle^ance  as  a  full  burgher  in  the  South  African 
Bepubhc,  signed  at  Pretoria  on  the  18th  of  January, 
1900. — ^Arthur  Lynch."  Of  course,  upon  the  evidence, 
which  would  be  for  the  consideration  of  the  jury, 
hostilities  were  then  raging  between  the  Boer  Bepubuc 
and  the  British  forces,  war  having  been  decls^  in 
the  previous  month  of  October.  GHie  other  docament 
is  the  oath  of  allegiance  which  is  taken  to  the  Transvaal 
Republic  on  his  wishing  to  obtain  the  letters  of 
naturalizttion. 

I  am  quite  clearly  of  opinion  that  the  language  of 
section  6,  without  the  introduction  of  any  words  at  all, 
will  in  no  way  justify  the  argument  that  a  person  is 
excused  from  the  consequence  of  being  naturalized, 
but  only  deals  with  what  is  to  happen  to  a  person 
after  he  has  bacome  naturalized*  If  it  was  a  crime 
at  the  time  of  the  passing  of  this  Act  to  become 
naturalized  under  the  circumstances  under  which  the 
prisoner  did  become  naturalized,  there  is  nothing  what- 
ever in  the  section  to  make  it  otherwise  than  a  criminal 
act.  It  follows  from  that,  that  the  very  language  of 
section  15  leaves  such  a  person  liable  to  the  conse- 
quences of  the  act  which  he  has  committed,  and  in 
respect  of  which  he  ex  hypeihesi  is  charged. 

1  now  wish  in  a  very  few  sentences  to  indicate  why 
I  am  also  clearly  of  opinion  that  the  subsequent  acts 
must  be  left  to  the  jury,  and  that  the  subsequent  acts 
following  on  this  act  are  not  protected  by  section  6  of 
the  Act  of  1870.  Those  acts  cannot,  in  my  opinion, 
be  regarded  as  beins  otherwise  than  acts  of  overt 
treason  notwithstan£ng  what  passed  on  the  18th  of 
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JanuAry.  I  wish  not  merely  to  adopt  the  langaage, 
which  I  think  ii  well  foundtd  and  well  expressed  in 
some  of  those  judgments  whioh  hare  been  read  to  ns 
on  behalf  of  the  Crown,  bit  I  also  wish  to  say  that 
there  is,  in  my  opinion,  nothing  in  the  Act  of  1870 
that  oan  justify  the  contention  chat  an  act  of  treason 
can  give  rights  to  any  person  whatever;  if  such 
a  monstrous  coosequeuce  is  to  be  allowed  by  the  law 
of  Eagland  it  muit  be  fouad  in  clear  and  ezpliuit 
language,  and  not  by  a  construction  put  apon 
a  section  framed  with  another  intent  and  designed 
to  serve  atiother  purpose.  Farth**r,  in  my  opiuion, 
for  the  reasons  given  in  the  judgments  cited,  both 
of  oar  own  courts  and  those  of  the  United  States, 
whatever  a  declaration  of  war  may  or  may  not  do,  it 
prevents  British  subjects  from  making  arrangaments 
with  the  Etog*s  enemies,  at  least  when  such  arran ice- 
men ts  constitute  crimes  against  the  law  of  the  country 
to  which  they  relate.  Manv  more  reasons  m  ight  be 
siven  for  the  decision  at  which  we  have  arrived,  but 
I  have  felt  it  right  to  express,  in  the  plainest  language 
I  couli  use, "the  main  grounds  on  which  I  have  oome 
to  the  conclusion  that  the  Act  of  1870  affords  no 
defence,  and  has  for  the  purpose!  of  this  trial  no 
bearing  upon  any  one  of  the  overt  acts  alleged. 

Wills,  J. — ^I  am  of  the  same  opinion.  It  is 
imposiible  to  contend  that  the  two  aots  which 
pfeoeded  the  letters  of  naturaUzation  were  not  such 
acts  as  are  fit  to  be  submitted  to  the  jury ;  there 
is  certainly  nothing  in  the  Act  of  1870  which  would 
cover  those  actions  supposing  the  letters  of  naturaliza- 
tion to  be  valid.  With  regard  to  the  rest  of  the  case, 
it  is  in  my  opiuion  sufficient  to  say  that  I  have  never 
been  able  to  comprehend  how  it  could  possibly  be 
contended  that  an  ast  of  treason  could  give  rights  of 
.any  sort,  civil  rights  or  rights  in  the  nature  of  an 
exemption  from  criminal  responsibility  to  the  person 
who  has  been  guilty  of  them.  Those  preliminary 
aots  having  been  done  in  furtherance  of  the  process 
of  getting  letters  of  naturalization,  being  themselves 
crioiinal  and  treasonable,  are  at  all  events  evidence  of 
treason.  It  appears  to  me  impossible  that  any  such 
exemption  as  is  contended  for  can  be  claimed  in  virtu<) 
of  the  subsequent  grant  of  letters  of  naturalization ; 
and  I  think  ic  is  worth  while  to  point  out  that  if  the 
argument  were  sound  a  regiment  or  division  of  the 
army  might  desert  in  the  hour  of  battle  and  yet  no  man 
be  sulnect  to  the  penalties  of  treasoi,  by  each  person 
individually  accepting  letters  of  naturalization.  It 
seems  to  me  so  extravagant  a  conolusion  that  it  forms 
an  additional  reason  for  saying  that  the  argument  on 
whioh  it  is  founded  cannot  be  sound. 

Chankell,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  a  very  simple  case.  The  only  real  question 
before  us  is  the  construction  of  the  6  th  section  of  tibe 
Naturalization  Aot,  and  admitting  the  truth  of  the 
proposition  that  ii  is  right  for  the  court  to  look  at  the 
words  of  the  Act  and  to  attribute  to  them  their  ordi- 
nary meaning,  it  seems  to  me  there  it  not  one  word  in 
the  section  which  can  bear  the  interpretation  which  is 
sought  to  be  put  upon  it  The  section  is  not  dealing 
with  the  circumstances  under  which  naturalization 
may  be  legal  or  i' legal,  it  is  dealing  with  the  conse- 
quences of  naturalization.  As  a  matterof  faotitassumes 
throughout  th>ftt  naturalization  did  exi^t,  and  was 
not  in  itself  unlawful.  And  then  it  says  that  where 
naturalizition  in  a  foreign  state  has  or  may  have 
taken  place  it  shall  have  certain  consequences.  It  is 
agreea  that  bffore  then  naturalizition  with  a  foreign 
state  with  which  we  were  at  peace  was  lawful,  but  with 
an  enemy  it  was  obviously  illegal  and  an  aot  of 
treafon. 

The  restdt  is,  therefore,  so  far  as  the  first  act  is 
concerned,  it  was  an  act  of  treason,  and  would  have 


been  if  committed  before  1870,  and  there  is  not  a 
syllable  in  the  Act  to  make  it  otherwise  now.  That 
being  so,  it  settles  all  questions  without  reference  to 
section  15  of  the  Act.  I  think  the  argument  tbaX 
this  was  one  act,  a  declaration  made  for  the  purpoae 
of  namraliz»tion  followed  by  naturalization  the  aame 
day,  is  correct,  and  therefore  section  15  of  the  Act  does 
not  help  us  very  much ;  but  the  overt  act  was  a 
treason,  and  there  is  notiiingin  the  Act  to  make  it 
otherwise. 

The  other  acts  no  doubt  stand  on  a  different  footing, 
bat  I  adopt  everything  the  Lord  Ohief  Justice  has  said 
on  that  part  of  the  case,  and  do  not  desire  to  add 
anything. 

Avory,.K.  C, — I  now  desire  to  submit  what  I  proposed 
to  submit  at  an  earlier  stage,  that  there  is  no  evidenoe 
to  go  to  the  jury  of  any  treason  under  the  statnte  of 
Edward  III.— namely,  ''adhering  to  the  King's 
enemies  in  his  realm  or  elsewhere."  The  words  may 
mean  either  that  the  accused  person  being  in  the 
realm  has  been  adherent  to  the  King's  enemies  where- 
ever  they  are,  or  that  the  enemies  being  in  the  realm  the 
aocused  has  been  adherent  to  them  wherever  he  is. 
The  ca^es  show  the  first  is  the  true  interpretation. 
Every  indictment  under  this  Act  has  alleged  the 
accused  was  within  the  realm  or  else  a  count  of  com- 
passing the  King's  death  has  been  added.  [Lord 
Alyebstonb,  L.O.J.,  referred  to  Jiex  v.  VaugJtan, 
13  State  Trials,  col.  486.]  That  case  was  not 
tmder  this  Act.  The  enemy  was  clearly  outside  the 
realm,  and  this  Aot  has  no  application  here. 

Sir  R,  B,  Firday,  ^.(7.— This  Act  has  been  in 
operation  556  years,  and  this  is  the  first  time  this 
construction  has  been  suggested.  If  Mr.  Avery's 
contention  is  right,  a  man  might  carry  on  war  abroad 
against  this  country  and  yet  not  be  guilty  of  treason. 

He  referred  to  MuJcahay'i  ca$e,  L.  B  3  H.  L.  306, 
17  W.  B.  H.  L  Dig.  4,  9 ;  18  Geo.  3,  c.  30,  ss.  I  and 
2 ;  Coke  upon  Lyttelton,  3rd  Inst»  3,  10,  1 1,  and  261 
(B). 

The  Court  then  intimated  they  were  satisfied  with 
authorities  cited  by  the  Attorney-General,  and  over- 
ruled the  point.  Counsel  on  either  side  then  addressed 
the  jury,  and  the  Lord  Chief  Justice  having  summed 
up,  the  jury  found  the  prisoner  guilty,  and  he  was 
sentenced  to  death  by  Wills,  J. 

Solicitor  for  the  prosecution,  Director  of  PMic 
Prosecutions, 

Solicitors  for  the  defence,  C  RmetU  &  Co, 


Halbronn  v.  The  Iktebnational  Hobsb  Aaxsrcr 
AND  Exchange  (Limitbd).  (o.) 

Principal  and  agent — Auctioneer — Indemnity — Act  done 
by  auctioneer  in  course  of  his  employment  ^Damages 
awarded  against  him  on  mistaken  view  offactt. 

The  plaintiffs  an  auctioneer,  vms  instructed  hu  the 
defendants  to  put  up  to  auction  in  Paris  a  thoroughbred 
mare  named  Pentecost,  which  they  represented  €u  having 
been  then  for  the  first  time  imported  into  France,  Tks 
plaintiff  thereupon  advertised  the  mare  for  sale.  There 
was  another  mars  of  the  same  name  entered  in  the  French 

(a.)  Beported  by  £.  G.  Stillwell,  Es<|.,  Bamster- 
at-Law. 
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Stud-hook,  and  the  owner  of  this  mare  brought  an  action 
in  the  French  cowrU  against  the  present  plaintiffs  alleg-' 
ing  thc^  the  true  mare  Pentecost^  of  which  he  was  the 
owner,  had  been  previously  imj>orted  into  France,  The 
owner  of  the  mare  recovered  judgment  against  the  present 
plaintiff,  who  was  condemned  to  pay  damages. 

In  an  action  by  the  plaintiff  against  the  defendants 
for  an  indemnity  in  respect  of  the  damages  he  had 
suffered : 

Held,  that  there  was  evidence^  that  the  mare  sent  by 
the  defendants  to  the  plaintiff  tvas  the  true  mare  Pentecost, 
and  that,  consequently,  the  plaiiitiff  had  no  right  of 
action  against  the  defendants,  as  the  damages  recovered 
in  the  French  courts  against  the  plaintiff  were  not  in 
consequence  of  any  act  done  by  him  in  pursuance  of  his 
employment  by  the  defendants,  hut  in  consequence  of  the 
mistake  made  in  the  French  courts  as  to  the  identity  of 
the  mare, 

Aotion  tried  by  Brace,  J.,  withoat  a  jary. 

This  was  an  action  by  an  anctioneer  for  an 
ind'*mnity  in  respect  of  damages  wbioh  be  alleged  he 
had  suffered  when  acting  as  a^ent  of  the  defendants 
for  the  sale  of  a  mare  named  Pentecost.  There  was 
also  a  claim  for  misrepresentation. 

The  plaintiff,  M  Chen  Raymond  Halbronn,  was  an 
auctioneer  carrying  on  busineas  in  Paris. 

In  October,  1898,  the  defendants  inirtracted  him  to 
put  up  to  auction  in  Paris  a  bsy  mare  which  they 
n^presented  to  be  a  thoroughbred  m«re  named  Pente- 
cost, foaled  in  England  in  1888  by  Peter  ouh  of  L%dy 
K'iTS,  by  Mogador  out  of  Belle  of  Kars,  by  Enight  of 
E-trs,  and  as  naviog  been  then  for  the  first  time  im- 
ported into  France. 

The  plaintiff  alleged  that  the  defendants  undertook 
to  furnish  the  pedigree  of  the  horse  and  the  necessary 
certificate  issued  by  Messrs.  Weatherby,  the  keepers 
of  the  English  Stud-book,  yerifjiog  the  identity  of 
the  mare. 

The  plaintiff  advettised  the  mare  in  his  catalogue 
and  in  various  French  sporting  netvspipers,  and  she 
was  tent  to  hii&  to  be  sold. 

A  M.  Baoul  Richer  Delaveau  then  brought  an 
action  in  the  French  courts  against  the  present 
plaintiff,  allegiog  that  the  true  mare  Pentecost  had 
been  imported  into  France  in  1893,  and  that  he  (&f. 
Ddlayeau)  was  the  owner.  M.  Dalaveau  recovered 
jadgment  against  the  plaintiff,  who  was  condemned 
t\)  pay  2,000f.  by  way  of  damages. 

The  plaintiff  by  his  pleadinss  alleged  that  the  mare 
was  consigned  to  him  for  sale,  that  she  was  not  of 
the  pedigree  and  identity  represented,  and  he  clai.-ned 
as  damages  the  amount  of  the  French  judgment 
together  with  the  costs. 

The  defendants  alleged  that  the  mare  they  sent 
over  to  the  plaintiff  was  in  fact  the  true  mare  Pente- 
cost. It  appeared  that  there  was  a  Pentecost  in  the 
French  Stud-book,  but  the  defendants  said  that  the 
m«re  there  entered  was  not  the  true  Pentecost. 

From  the  evidence  given  on  behalf  of  the 
defendants  it  appeared  that  the  mare  sent  by  the 
defendants  to  the  plaintiff  was  born  in  Ireland,  and 
tnk-n  to  a  stud  farm  at  Enfield. 

In  June,  1893,  she  was  sold  from  the  farm  to  a 
Mr.  Aitken  for  export  abroad. 

It  was  stated  that  when  horses  in  the  stud-bx)k 
are  exported  it  is  nececsary  to  get  a  certificate  for 
them. 

Pentecost  was  in  the  stud-book,  and  a  receipt  was 
obtsined  from  Messrs.  Weatherby  entitling  the 
purchaser  to  a  certificate. 

She  remained  at  the  farm  until  March,  1895,  when 
she  was  sent  to  Tattersall's  for  sale  with  other  horses 
and  was  bought  by  a  Mr.  S.  Woodland  for  nine 
guineas. 


Evidence  establishing  the  identity  of  the  mare  was 
also  given. 

In  his  evidruoe  M.  Hilbronn,  the  plaintiff,  stated 
that  he  asked  the  defendants  for  a  proper  certificate 
from  Messrs.  Weatherby  and  that  the  defendants 
underto  k  to  send  it.  He  thereupon  adver'ised  the 
mare,  but  the  certificate  was  not  sent.  M.  Dalaveau 
then  brought  an  action,  and  recovered  judgment 
against  him.  When  he,  the  plaintiff,  found  that  there 
were  difficulties,  he.  did  not  put  the  m%re  up  to 
auction.  He  himself  discovered  that  the  mare  was 
in  both  Eoglish  and  French  stud-bock).  He  wrote 
to  Messrs.  Wnatherby  for  a  certificate  for  the  pur- 
chaser, Hud  they  refused  to  give  it  until  the  mystery 
W:is  cleared  up. 

Upon  the  above  evidence  Bruce,  J.,  held  as  a  fact 
that  P«fn^eco8t  was  not  t«ken  awar  in  1893  and  that 
the  mare  sent  by  the  defendants  to  the  plaintiff  was 
the  true  mare  PentecosK 

Roland  Vaughan  WilliamSy  for  the  plaintiff.— The 

Slaintiff  has  a  good  cause  of  action  against  the 
efendants  on  an  implied  indemnity  for  all  acts  done 
by  him  within  the  scope  of  his  authority  ai  auctioneer 
on  their  bdhalf:  Spurrier  v.  Elderton,  5  Esp.  1. 
Farther,  the  plaintiff  had  an  ecpresi  undertaking  in 
writing  by  the  defendants  that  they  would  obtain 
^r  him  a  certificate  of  the  mare  from  Messrs. 
Weatherby,  and  acting  on  the  faith  of  that  under- 
taking the  plaintiff  had  advertised  the  mare  for  sale. 
The  defendants  failed  to  obtain  the  certificate  and  in 
consequence  the  plaintiff  had  suffered  a  loss.  This 
loss  the  defendants  should  now  be  liable  for :  Frixioie 
V.  Tagliaferro,  4  W.  R.  373,  10  Moo.  P.  C.  175 ;  and 
Adamson  v.  Jarvis,  4  Bing.  66. 

(7.  A,  Scott,  for  the  defeodants.-^The  plaintiff  has  no 
right  of  action  against  the  defendautt .  The  damages, 
recovered  in  the  French  court  against  the  plaintiff 
were  not  in  consequeac )  of  any  act  done  by  the  plain- 
tiff in  pursuance  of  hts  employment  by  the  defendants, 
but  in  consequence  of  the  mistake  made  as  to  the 
identity  of  the  mare.  The  defendants  are  in  nowise 
answerable  for  that  mistake  and  cannot  be  rendered 
liable  to  pay  the  damages  awarded  by  the  French 
court  against  the  plaintff.  An  auctioneer  only  has 
a  right  of  indemnity  from  his  principal  where  the 
pringipal  has  made  a  mis-statement :  see  Adamson  v. 
Jar  vis.  There  was  no  binding  undertaking  entered 
into  by  the  defendants  to  furnish  the  certificate  upon 
which  the  plaintiff  can  render  them  liable  in  law. 
The  object  of  obtaining  the  oertific%te  was  not  for 
the  purpose  of  the  advertisement  of  the  sale,  bat  in 
order  t^at  it  might  be  given  to  the  purchaser  of  the 
mare. 

Cur,  adv,  vult, 

Dec.  18. — ^Bbtjge,  J.,  read  the  following  judgment : 
It  was  contended  by  Mr.  Vaughan  Williams  that  the 
mere  fact  of  the  emplovment  of  plaintiff  as  auctioneer 
by  the  defendants  involved  an  obligation  on  the  part 
of  the  defendants  to  indemnify  the  plaintiff  agninst 
all  claims  aiising  out  of  the  plaintiff's  conduct  as 
auctioneer  in  respect  of  acts  done  by  him  within  the 
scope  of  his  authority.  I  am  not  prepared  to  assent 
to  that  proposition,  although  the  phrase  "claim 
arising  out  of  the  plaintiff's  conduct  as  auctioneer  **  is 
a  very  wide  one  and  the  extent  of  the  proposition 
depends  greatly  upon  the  meaning  given  to  that 
phrase.  If  one  employs  an  auctioneer  to  sell  a 
picture  by  Constable,  which  is  in  truth  a  genuine 
Constable,  and  the  buotioneer  seUs  it  as  a  Constable, 
and  afterwards  the  purchaser  of  the  picture  brings  an 
action  against  the  auctioneer  for  falsely  sellinp;  the 
picture  as  a  Constable  and  succeeds  in  persuadins  a 
jury  that  the  picture   is  not  a  Constable  ana  so 
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reooTert  damages  against  the  anotioneer,  the  damages 
io  recovered  are  damages  arising  not  from  the  oohdaot 
of  the  auctioneer,  but  are  damages  arising  from  a 
mistaken  view  of  the  facts  taken  by  the  jory ;  and  if, 
as  I  haye  assumed,  the  picture  were  a  genuine 
Constable,  the  claim  for  damages  would  not  arise 
from  the  mere  fact  of  the  sale  of  the  picture  by  the 
auctioneer,  and  the  auctioneer  would  have  no  claim 
to  recover  against  the  person  who  had  entrusted  him 
with  the  sale  of  the  picture  the  damages  awarded 
against  him  by  tbe  yerdiot  of  the  jury. 

So  in  the  present  case  the  damages  recoyered  in  the 
French  court  against  the  plaintiff  in  this  action  arose, 
not  from  auy  act  done  by  the  plaintiff  in  pursuance  of 
his  employment  by  the  defendants,  but  arose  from  the 
mistake  as  to  the  identity  of  the  mare  Pentecost 
arisiog  from  the  fact  that  some  person  in  France 
had  procured  another  mare  to  be  entered  in  the 
Paris  stud-book  as  Peutecost.  In  my  opinion, 
the  defendants  are  in  no  wise  answerable  for  this 
mistake,  and  they  cannot  be  rendered  liable 
to  pay  to  the  present  plaintiff  the  dama^ 
which  the  French  court  awarded  againit  him. 
Mr.  Vaughan  Williams  further  contended  that  there 
was  an  agreement  by  which  the  defendants  promised 
to  furnish  a  certificate  of  export  issued  by  Messrs. 
Weatherby  verifying  the  identity  of  the  mire,  and  that 
it  was  in  compliance  with  such  promise,  and  in 
reliance  on  the  same,  that  the  plaintiff  advertised  the 
mare.  But  I  do  not  think  there  is  sufficient  evidence 
of  any  such  promise  or  undertaUng. 

The  plaintiff  was  employed  to  sell  Pentecost  as 
a  thoroughbred  mare  foaled  in  Bnglandin  1888  by 
Sir  Peter  out  of  Lady  Kars,  and  as  having  been  in 
October,  1898,  for  the  first  time  imported  into  France. 
And,  as  I  have  said,  the  mare  answered  that  descrip- 
tion. It  is  true  that  the  plaintiff  wrote  to  the  defend- 
ints  on  tbe  26th  of  Octooer,  1898,  asking  them  to  be 
good  enough  to  send  him  a  certificate  from  Messrs. 
Weatherby  for  the  mare,  and  the  defendants 
answered  on  the  31st  of  October,  "We  will,  of 
course,  get  you  this  certificate  in  good  time."  The 
defendants  were  willioff  to  oblige  the  plaintiff  by 
endeavouring  to  get  for  him  a  certificate  from  Messr*. 
Weatherby,  but  &f  re  was  no  contract  or  undertaking 
by  the  defendants  to  procure  such  a  certificate.  The 
plaintiff  was  aware  that  there  was  a  double  entry  of 
the  same  mare  in  the  English  and  in  the  French  s&d- 
book,  and  that  some  mistake  had  occurred  respecting 
one  or  other  of  the  entries,  and  he  must  have  known 
that  a  certificate  of  export  for  Pentecost  could  not 
then  be  granted  by  Messrs.  Weatherby  until  the 
confusion  arising  out  of  the  double  eu^  had  been 
cleared  up. 

The  defendants  on  the  31st  of  October,  when  they 
said  they  would  get  the  certificate  the  plaintiff  asked 
for,  were  not  aware  of  the  double  entry  and  did  not 
bow  that  any  difficulty  had  arisen. 

I  do  not  think  there  was  any  binding  undertaking 
to  furnish  the  certificate  entered  into  by  the  defen- 
dants upon  which  the  plaintiff  can  render  them  liable 
in  law.  I  think  that  the  undertaking  which  the 
defendants  entered  into  with  the  pudntiff  only 
extended  to  this,  that  the  mare  was  the  genuine 
Pentecost  foaled  in  England  in  1888  and  for  me  first 
time  imported  into  France  in  1898 .  That  undertaking 
was  never  broken,  and  in  my  opinion  no  ^ound 
odsts  for  rendering  the  defendants  liable  in  the 
present  action. 

If  the  defendants  had  sent  the  mare  to  the  plaintiff 
to  be  sold  upon  a  false  description,  then  the  present 
case  would  have  resembled  the  case  of  Adamsan  v. 
Jarvis,  uiK>n  which  Mr.  Williams  relied.  But 
the  facts  in  that  case  do  not,  I  think,  bear  any 
resemblance  to  the  present.    So  I  think  the  case  of 


Frixione  v.  Tagliaferro,  which  was  much  relied  upon 
by  Mr.  Williams,  has  little  or  no  bearing  an  the 
present  case.  That  was  the  case  of  an  action  bcooght 
by  an  agent  against  his  principal  to  reooyer  the 
amount  of  damages  sustained  by  him  in  a  suit  which 
he  defended  on  their  behalf.  In  that  case  the  agent 
was  authorized  by  his  principals  to  sell  wheat  to 
arrive  in  June.  His  priodpals  neglected  to  pro- 
vide wheat  for  a  June  delivery  and  consequently  an 
action  was  brought  against  Uie  agent  for  breach  o( 
contract,  and  judgment  Was  ^ven  in  the  Tribunal  of 
Oommeroe  of  Genoa  against  him.  The  agent  sued,  in 
the  court  at  Malta,  his  {xrincipals  to  recover  from 
them  the  amount  in  which  he  had  been  condemned  in 
the  court  at  Genoa.  The  court  at  Malta  decided  that 
the  principals  were  not  liable  to  reimburse  the  agent, 
but,  on  appeal  to  the  Privy  Council  the  decision  of 
the  court  of  Malta  wai  reversed  and  the  principals 
were  held  liable.  In  the  judgment  in  that  esse  then 
is  didum  a  of  the  Bight  Hon.  Pemberton  Leigh  upon 
which  Mr.  Wdliams  placed  great  reliance.  It  is  as 
follows :  '  It  is  said  that  the  sentence  of  the  court  at 
Gtooa  was  erroneous  in  law,  but  this  is  immateriaL 
•  •  •  Be  that  sentence  right  or  wrong,  the  appel- 
lant thereby  sustained  a  heavy  loss  on  behalf  of  the 
respondents,  and  they  must  b^ar  the  consequences." 
But  this  dictum  must  be  read  in  connection  with  the 
facts  proved  in  that  case.  It  appeared  there  that  the 
agent  (the  appellant)  communioated  at  every  step  in 
the  action  brought  against  him  at  Genoa  with  ths 
respondents,  and  acted  with  their  approval,  that  he 
treated  the  aotion  as  their  action,  and  that  he  def  endsd 
it  for  them,  and  that  the  respondents  approved  of  his 
conduct  on  their  behalf  And  upon  this  gpround  I  osn 
well  understand  why  it  mattered  not  whether  the 
judgment  of  the  court  at  Genoa  was  right  or  wroncTf 
because  the  principals  in  that  case  had  authorized 
their  aeent  to  defend  the  proceedines  in  that  coiirt» 
and  so  had  rendered  themsdves  liable  for  the  conss- 
quences  resulting  from  the  judgment  of  the  court 
In  the  present  case  the  plaintiff  has  failed,  in  my 
opinion,  in  making  out  a  good  ctuse  of  action  against 
the  defendants,  and  I  must  give  judgment  for  the 
defendants  with  costs. 

Judgment  for  defendants* 

Solicitors  for  the  plaintiff,  Flux,  Thampeon,  <£  Co. 

Solicitor  for  the  defendants.  T.  H.  BUcoH. 
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eouxt  of  AyiieaL 

From  Ohan.  Diy.  '\ 

(Vaoghan  WiUiaiiii,  Bomer,  and  |  June  9. 

Stirling,  L.JJ.)  J 

Wbst  v.  Saoeyillb.  (a.) 

Practice — Evidence — Perpetuation  of  testimony — Bight 
of  action — Legitimacy  Declaration  Act,  1858  (21  (£r  22 
Vict.  c.  93),  88.  1,  8— i?.  8,  a,  1883,  ord,  37,  rr. 
35,  36. 

In  an  action  to  perpetuate  teetimony  the  plaintiff  %8  not 
entitled  a8  of  right  to  an  order  for  the  examination  of 
witneseee,  although  the  action  is  properly  brought  within 
the  terms  of  t^d.  37,  r.  35.  The  court  hai  a  discretion  as 
to  whether  it  will  make  the  order  or  not,  arid  the  fact  that 
the  matter  in  controversy  cm  be  made  the  subject  of 
immediate  judicial  investigation  it  a  fact  which  the  court 
will  take  into  consideration  in  exercising  that  discretion. 

Appeal  from  a  deoirion  of  Kekewioh,  J. 

The  action  was  brought  by  E.  H.  J.  B.  Saokville 
West  against  Lord  Saokville  and  other  members  of 
the  Saokvill6-West  family  and  the  Attomey-Gtoneral 
for  the  purpose  of  perpetuating  testimony  with 
regard  to  the  following  facts :  That  the  plaintiff  was 
the  lawful  and  eldest  son  of  the  defendant  Lord 
Saokville,  and  was  entitled  for  an  estate  in  tail  male 
ezpeotant  on  the  deoaase  of  the  said  Lord  Saokville 
to  the  family  estates,  and  to  the  dignity,  title,  and 
honour  of  Baron  Saokville  of  Knole. 

By  his  statement  of  daim  the  plaintiff  alleged  that 
the  defendant  Lord  Saokville  was,  in  1864  or  1866, 
duly  married  to  one  Josephine  Durande  Ortega, 
either  in  Spain  or  in  France,  and  that  he  (the  plaintiff) 
was  the  eldest  child  of  the  marriage,  having  been 
bom  at  Aroftohon  on  the  24th  of  July,  1869 ;  that  the 
defendants,  oth«r  than  the  Attorney- Qeneral,  falsely 
asierted  that  Lord  Saokville  was  never  married,  and 
that  the  lady  in  question  was  at  the  time  of  her  alleged 
marriage  to  Lord  Saokville  th^  lawful  wife  of  ooe 
De  La  Oiiva ;  that  he  (the  plaintiff)  had  discovered 
that  the  lady  was  aoknowleclged  by  Lord  Saokville  to 
be  his  lawf  1^  wife,  and  the  ^aintm  to  be  the  lawful 
issue  of  the  marriage,  but  that  he  was  unsble  to 
bring  to  trial  his  rights  and  claims  so  long  as  Lord 
Saokville  was  entitled  in  possession  to  the  said 
properties  and  dignity;  and  that  several  of  the 
necessary  witnesses  were  old  and  inflmL 

It  appeared  that  in  1897,  and  therefore  at  a  time 
previous  to  the  present  action,  the  present  defendants, 
other  than  the  Attorney-General,  had  themselves 
oommeoced  an  action  against  the  present  plaintiff 
and  the  Attorney- General  to  perpetuate  testimony 
with  reference  to  the  fact  that  the  plaintiff  was  not 
the  legitimate  son  of  Lord  Saokville— the  same  fact  as 
now  in  issue;  tbat  in  that  action  several  Spanish 
witnesses  were  examined  at  Gibraltar;  that  the 
plaintiff  had  sent  a  representative  to  Gibraltar  to  attend 
the  examination  of  these  witnessei,  and  who  might, 
if  ha  had  chosen,  have  cross-examined  the  witnesses. 
It  appeared  also,  as  will  be  seen  from  the  judgment 
of  Vaughan  Williams,  L.J.,  that  since  the  tune  of  the 
examination  of  those  witnesses  an  erasure  had  been 
discovered  in  a  certain  ecclesiastical  document 
material  to  the  case. 

Eekewiohf  J. ,  granted  theplaintiff  leave  to  issue  letters 
of  request  for  the  examination  of  certain  witnesses 
resident  in  Spain,  and  liberty  to  sue  out  a  commission 
for  the  examination  of  certain  mtneeses  resident  in 
France,    being  of  opinion  that  the   plaintiff  came 

(a.)  Beported  by  B.  B.    Oakfbbll,   Bsq.,    Bar- 
ri9ter-at-Law, 


within  rule  35  of  order  37,  because  neither  the  daim 
to  the  peerage  nor  the  claim  to  the  estates  could  be 
brought  to  trial  until  the  happening  of  Lord 
Saokville*s  death. 

The  defendants,  other  than  the  Attoraey-General, 
appealed. 

Bales  35,  36,  and  37  of  order  37  are  as  follows : 

Bule  35 :  ''Any  person  who  would  under  the  dr- 
cumstances  alleged  by  him  to  exist  become  entitled, 
upon  the  happening  of  any  future  event,  to  any  title, 
dignity,  or  office,  or  to  any  estate  or  interest  in  any 
property,  real  or  personal,  theright  or  claim  to  whioh 
c&nnot  by  him  be  brought  to  trial  before  the  happen- 
ing of  such  event,  may  commence  an  action  to  per- 
petuate any  testimony  whioh  may  be  material  for 
establishing  such  rieht  or  claim. '* 

Bule  36:  "In  aU  actions  to  perpetuate  testimony 
touching  any  honour,  title,  dignity,  or  offioe,  or  any 
o^er  matter  or  thing  in  whioh  the  Grown  may  have 
any  estate  or  interest,  the  Attorney-General  may  be 
made  a  defendant,  and  in  all  proceedings  in  which 
the  depositions  taken  in  any  such  action,  in  whioh 
the  Attorney-General  was  so  made  a  defendant,  may 
be  offered  in  evidence,  such  depositions  shall  be 
admissible  notwithstanding  any  objection  to  such 
depositions  upon  the  ground  that  the  Grown  was  not 
a  party  to  the  aotion  in  whioh  such  deposit!  dqs  were 
taken.*' 

Bule  37  :  "  Witnesses  shall  not  be  examined  to  per- 
petuate testimony  unless  an  aotion  has  been  com- 
menced for  the  purpose." 

Eldon  Bankes,  K.C.,  and  Balph  Bankes,  for  the 
appellants. — No  order  ought  to  have  been  made — 
firdtly,  because  the  pliantiff's  claim  can  be  immediately 
broaght  to  trial  under  tbe  Legitimacy  Declaration 
Act,  1858  ;  secondly,  because  witnesses  have  alresdy 
been  examioed.  The  question  should  at  any  rate  be 
determined  during  the  lifetime  of  the  principal  wit- 
ness, Lord  Saokville. 

They  referred  to  Angell  v.  Angell,  1  Sim.  So  St.  83  ; 
Watkins  v.  Atchinson,  10  Hare,  App.  xlri. 

Warrington,  K,0.,  and  Waggett,  for  the  respondent. 
— Great  harm  to  the  respondent  might  result  if  this 
order  is  discharged.  He  might  be  unable  to  prove 
now  what  he  could  prove  hereafter  in  the  light  of 
frecdi  evidence.  He  is  not  bound  to  prove  bis  claim 
at  once  so  as  to  suit  the  pleasure  of  the  appellants. 

They  referred  to  Frederick  v.  Attomey-Oeneral, 
L.  B.  3  P.  &  M.  270,  23  W.  B.  Dig.  85. 

Sir  B,  Finlay,  A.G.,  for  the  Crown.— This  is  a 
matter  for  the  discretion  of  the  court,  who  should, 
however,  remembo:  that  Lord  Saokville  is  the  most 
important  witness,  and  that  in  the  iaterests  of  justice 
the  question  should  be  determined  during  his  life- 
time. 

Eldon  Bankes f  K.C,,m  reply. 

Yaughan  WnjJAMS,  L.J.— I  do  not  think  that  the 
order  whioh  was  made  in  this  action  by  Kekewioh,  J., 
f or  the  examiaation  of  these  witnesses  for  the  per- 
petuation of  testimony  ought  to  have  beea  made.  I 
do  not  agree  with  the  suggestion,  if  such  suggestion 
was  really  intended  to  be  made,  that  anyone  is 
entitled  as  a  mstter  of  right  to  an  order  of  wa  sort 
in  an  aotion  to  perpetuate  testimony.  I  think  that, 
even  if  the  droumstances  are  such  that  the  action  to 
perpetuate  testimony  clearly  will  lie,  there  must 
always  be  a  disoretton  in  the  court  as  to  whetoer  they 
will  make  the  order  or  not. 

I  agr»*e  with  Kekewioh,  J.,  that  the  plaintiff*s  case 
has  not  been  brought  before  the.  court  in  saoh  a  way 
as  to  induce  the  court  to  exercise  a  discretion  in  his 
favour,  but  I  do  not  think  one  can  decide  the  case 
npon  that  ground. 

40 
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CSOXTBT  OF  AfPBAIm 


It  was  swgcsted  by  Mr.  Bankes  that,  beoause 
tinder  the  ola  practice  a  suit  for  perpetuation  of  testi- 
mony conld  only  be  effectively  brought  where  the 
matter  in  oontroyersy  could  not  be  made  the  snbject 
of  immediate  jadidal  investigation  by  the  party  who 
sought  to  perpetuate  the  testimonjr,  it  neceisarily  fol- 
lowed thaC  inasmuch  as  tiie  plaintiff  here  could,  if  he 
chose,  bring  an  action  under  the  Legitimacy  Declara- 
tion Act,  this  order  ought  not  to  have  been  made.  I 
cannot  agree  there.  I  quite  agree  that  when  one 
comes  to  exercise  discretion  in  the  matter  it  is  a  very 
proper  thing  to  take  into  consideration,  but  I  should 
hes&ate  to  &y  down  as  an  absolute  rule  that  an  action 
to  perpetuate  tefttimony  can  never  be  brought  if  the 
matter  in  controversy  can  at  once  be  determined 
other wice.  For  instance,  in  the  present  case  we  find 
as  a  fact  that  the  defendants  have  actually  com- 
menced nvLoh.  an  action  themselves  and  they  have  had 
an  examination  of  witnesses  for  the  purpose  of  per- 
petuation of  testimony  which  has  been  executed  at 
Gibraltar  under  English  action  before  the  court  there 
in  the  presence  of  the  acting  Attomey-Gtoeral.  In 
this  case  it  is  obvious  on  facts  which  are  common  to 
both  sides  tiiat  since  that  examination  took  place  a 
matter  has  come  to  be  public  knowledge  which  was 
unknown  to  both  sides  at  the  time  of  the  examination 
— I  mean  tlie  fact  of  the  erasure  in  the  eodeeiastical 
register,  a  matter  which  obviously  might  be  of  very 
great  importance  in  reference  to  the  value  of  the 
evidence  taken  in  Gibraltar.  I  should  hesitate  my- 
s^  to  say  that  there  was  any  hard  and  fast  rede 
which  would  prevent  an  order  either  for  the  further 
examination  or  cross-examination  of  the  witnesses 
under  the  order  obtained  by  the  defendants,  or  even 
for  the  examination  of  other  witnesBes  who  might 
throw  a  light  on  ike  question  of  when  and  at  what 
time  this  erasure  was  detected. 

It  is  convenient  to  see  how  the  matter  stands  undi  r 
tlie  order,  and  just  to  refer  shortiy  to  the  old  practice. 
The  order  is  order  37,  and  the  particular  rule  is  rule 
85.  We  have  had  a  discussion  to-day  as  to  the  effect 
of  the  words  ^*  the  ri^ht  or  claim  to  which  cannot  by 
him  be  brought  to  tnal  before  the  happening  of  such 
event."  It  is  said  here  that  what  really  is  being 
didmed  by  the  plaintiff  is  either  the  title  to  the 
peers ge  or  the  estate  or  interest  in  remainder  in  tail 
m  l^is  property  expectant  upon  the  death  of  Lord 
SadiviUe,  and  it  is  aaid  that  no  action  can  nos?  be 
brought  to  establish  either  the  titie  to  the  peerage  or 
the  ncht  or  daim  to  the  property.  I  am  not  sure 
that  it  is  necessary  to  dedde  exacUy  what  these 
words  mean,  but,  whatever  they  mean,  it  seems  to  me 
that  if  the  court  is  of  opinion  that  in  substance  the 
plaintiff,  by  virture  of  the  provisions  of  the  Legitimacy 
Declaration  Act,  can  try  that  which  plainly  on  the 
admission  of  both  sides  is  the  only  queation  really  at 
issue  between  the  parties — that  is  to  say,  the  legitimacy 
of  t&e  plaintiff— the  court  ought,  in  the  exercise  of 
its  disorotion,  to  refuse  the  present  order.  I  may  as 
well  refer  to  the  sections  in  Story's  Equity  Juris- 
prudence which  deal  with  the  matter.  First  there  is 
section  1505,  which  says :  "  The  object  of  all  bills  of 
tUs  sort  is  to  preserve  or  perpetuate  testimony  irhen 
it  is  in  danger  of  being  lost  before  the  matter  to 
which  it  relates  can  be  made  the  subject  of  judicial 
investigation."  Then  it  is  said,  in  section  1508 :  '<  If, 
thertfore,  it  be  possible  that  the  matter  in  controversy 
can  be  made  the  sulject  of  immediate  judicial 
investigation  by  the  party  who  seeks  to  perpetuate 
testimi  ny  the  court  of  ( qoity  will  not  entertain  any 
UU.  The  party  under  such  circumstances  has  it 
fully  in  his  power  to  .terminate  the  controversy  by 
commencing  a  proper  action,  and  therefore  there  is 
no  reaaoname  ground  to  give  him  the  advantage  of 
deferring  his  proceedings  to  a  future  time  and  sub- 


stituting thereby  written  depositions  for  viva  voce 
evidence."  It  seems  to  me  that  that  rule  of  practice, 
which  was  established  of  old  in  the  courts  of  f  quity, 
ought  to  govern  the  discretion  of  the  court  under  ord. 
37,  r.  35. 

Primd  facie,  therefore,  it  seems  to  me  that  an  order 
ought  not  to  be  made  in  this  case.    Batj  as  I  have 
already  said,  I  think  that  the  two  facts,  the  fact  that 
the  defendants  have  themselves  already  taken  pro- 
ceedings to  perpetuate  testimon]^,  and  have  not  only 
done  so,  but  have  examined  their  witnesses,  and  the 
fact  that  matters  have  occurred  since  the  examina- 
tion of  the  witnesses  which  clearly  must  throw  a 
great  deal  of  light  on  the  matter,  might  be  a  very 
good  reason  for  departing  from  the  rule  which  would 
ordinarily  regulate  the  discretion  of  the,  court  in 
such  a  matter.    I  was  very  anxious,  if  I  could,  to 
prevent  any  io justice  being  done  to   the  plaintiff^ 
and  having  that  feeling  I  sought  to  see  whether  we 
might  not  do  something  to  assist  him.    But  he  takes 
up  the  poution,  which  he  has  a  perfect  right  to  i^e 
up,  of  saying  that  he  will  not  undertake  either  imme- 
diately or  within  a  limited  time  to  bring  any  action 
at  all  to  establish  any  claim.    The  inference  that  I 
draw   from   that    is   that   the    plaintiff   does  -  not 
feel    much    pressed    by   the   dissdvaiitages    which 
I  thought  might  result  to  his  case  if  the  further 
examination  of  these    witnesses  were  not  allowed 
to  take  place,  and  that,  at  all  events,  if  he    does 
feel  at  all  pressed  by  thaf,  he  feels  more  pressed 
by  the  advantage  which  will  accrue  to  him  by  post- 
poniog  the  trial  of  this  action,  possibly  even  to  the 
time  of  Lord  Sackville's  death.    Under  the  circum- 
stances I  think  it  if  desirable  in  the  present  case  to  deal 
with  this  case  as  a  case  where  the  plaint  ff  might  really 
have  the  question  of  his  legitimacy  determined  at 
once  if  he  chose — %  question  which  goes  to  the  root 
of  his  daim.    Treating  the  case  as  such,  I  do  not 
think  that  any  order  ought  to  ba  made  to  assist  the 
plaintiff  in  such  a  position. 

I  have  no  reason  to  doubt  here  but  that  the 
defendants  have  been  well  advised  in  this  matter  ai  to 
what  is  the  proper  course  for  them  to  take  up,  and  I 
would  not  take  upon  myself  to  criticize  their  conduc\ 
But,  speaking  generaUy,  I  believe  tiiat  in  every  case 
it  is  to  the  interest  of  the  party  who  believes  his 
cause  to  be  just  and  right  to  get  all  the  light  thrown 
upon  it  that  can  be  thrown  upon  it,  and  to  leave 
nothing  obscure  or  in  doubt. 

BoMBB,  L.J.^I  think  that  the  court  was  not 
bound  under  the  circumstances  of  this  case  to  make 
an  order  at  plaintiff's  instance  for  the  examination  of 
the  witnesses  referred  to  in  the  evidence  filed  on  his 
behalf.  I  cannot  say  that  the  action  was  one  that  on 
the  face  of  it  could  not  be  brought  under  ord.  37, 
r.  35,  but  it  must  be  borne  in  mind  that  that  rule 
and  the  subsequent  rules  are  rules  of  procedure  and 
are  not  intended  to  form  a  code  of  law.  Rule  35  does 
not,  in  my  opinion,  oblige  the  court  to  make  an  order 
in  favour  of  the  plaintiff  in  every  action  which  may 
fall  within  the  terms  of  that  rule.  I  think  that  I  am 
therefore  entitled  t)  look  at  the  droumstanoes  of  the 
case  to  see  whether  an  order  ought  or  ought  not  to  be 
made  in  favour  of  the  plainim  in  tills  action.  I 
notice  that  the  only  testimony  asked  for  by  the 
plaintiff  is  to  prove  that  there  was  a  valid  marriage 
between  his  mother  and  Lord  Sackville.  I  include  in 
that  question  of  fact  two  distinct  issuer,  one  whether 
there  was  a  ceremony  of  marriage  between  his 
mother  and  Lord  Sackville  in  fact,  and  secondly,  even 
if  there  was  what  otherwise  would  have  been  a  valid 
marriage,  whether  the  lady  was  or  was  not  at  the 
time  a  married  woman.  The  validity  of  that 
marriage,  theoy  is  the  sole  question  of  fact  as  to  whioh 
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the  plaintiff  requires  testimony.  Now  I  tike  it  to  1><) 
dear  that  the  court  does  not  m  actions  of  thii  kind 
accede  to  the  dem%nd  of  the  plaintiff  to  perpetaate 
tesUmony  when  he  can  bring  the  fact  which  he  wishes 
to  establish  by  his  endenoe  to  the  imntiediate  deter- 
mination of  a  competent  tribanal.  Tbera  are  very 
Rood  rc^asons  why  the  cDurt  should  not  accede  to  the 
demand  of  the  plaintiff  in  such  circumstances.  The 
only  question  in  dispute  between  the  parties  can, 
under  the  Legitimacy  Ddclaration  Act  of  1858,  be 
effectually  and  properly  determined  at  once  by  the 
DiTorce  Court  on  the  plaintiff  applying  under  that 
Act.  I  think  on  tbii  short  ground  the  appeal  ought 
to  be  allowed* 

STntLma,  L.  J. — I  am  of  the  same  opinion.    This 
is  an  action  which  is  brought  to  perpetuate  testimony 
with  reference  to  the  following  faots  ai  stated  iu  the 
statement  of  daim  of  the  plaintiff—that  the  defendant 
is  not,  as  the  lawful  son  of  Lord  Sftcknlle,  entitled  to 
an  estate  in  tail  m^e  in  certain  lands  and  properties 
there  referred  to,  or  to  an  estate  in  the  dignity  or  the 
tiUe  or  honour  of  Baron  Sack?ille  of  Knole  created 
and  granted  by  letters  patent.    Now  actions  and 
sidts,  ai  they  formerly  were  called,  for  the  perpetua- 
tion of  testimony  arose  in  courts  of  equity,  and  the 
object  of  them,  at  stated  by  Sir  John  Leach  in  the 
case  of  Angell  y.  Angell,  which  has  been  referred  to, 
was  to  prevent  a  failure  of  justice.     The   learned 
judge  there  said  that  "the  courts  of  equity  do  not 
entertain  bills  to  perpetuate  testimony  generally  for 
the  purpose  of  being  used  upon  a  future  occasion 
except  where  it  is  absolutdy  necessary  to  prevent  a 
failure  of  justice,"  and  he  goes  on  to  say  that  "  if 
it  be  possime  tbat  the  matter  in  question  can  by  the 
party  who  filed  the  bill  be  made  the  subject  of  imme- 
aiate  judicial  iuTCstigation,  no  such  suit  is  enter- 
tained."   In  old  timet,  bills  to  perpetuate  testimony 
would  only  be  entertained  by  the  court  where  it  was 
absolutdy  necessary  to  prevent  a  failure  of  justice. 
Now  tiie  procedure  wiUi  reference  to  this  dass  of 
ftctiou  is  ffoverned  by  the  rule  which  has  been  referred 
to— namdy,  ord.  37,  r.  35.    It  seems  to  me  that, 
althoogh  it  may  be  that  the  plaintiff  brings  himself 
witlun  the  terms  of  that  rule,  yet,  in  considering  any 
relief  that  is  to  be  given  to  the  plaintiff,  we  are 
entitled  to  look  at  the  foundation  of  the  old  lurisdic- 
tion  and  the  mode  in  which  informer  days  it  nai  been 
exercised.    There  are  two  matters  to  which  attention 
must  be  g^ven,  it  seems  to  me,  with  reference  to  a  case 
of  this  kind.    The  main  fact,  the  fact  upon  wliich 
everything  else  turns,  as  to  which  testimony  is  to  be 
pi»rpetuated,  is  the  legitimacy  of  the  plaintiff.    By  the 
liCgitimacy  Declaration  Act   of   1858  means    have 
been  provided  by  which  all  the  faots  as  to  which 
testimony    is    sought    to  be   perpetuated    can    be 
investigated    by    a    properly-constituted    tribunsl. 
According  to  the  statement  of  the  law  as  laid  down 
by  Lord  Bedesdale  in  his  treatise  on  Pieading  the 
bUl  ought  to  show  that  the  facts  as  to  which  the 
testimony  of  the  witnesses  proposed  to  be  examined 
are  conceived  to  relate  cannot  be  immediately  invesli- 
ftated  in  a  court  of  law.    Here  it  seems  to  me  that 
the  faots  as  to  which  the  testimony  of  the  witnesses 
who  are  proposed  to  be  examined  on  behalf  of  the 
plaintiff  rdate  can,  under  the  Legitimacy  Dedara- 
tion  Act,  be  immediatdy  investigated  by  the  proper 
court.     I  should   like   also  to   point   out   anotber 
matter  that  ought  to  be  taken  into  consideration. 
A  great  change  was  introduced  into  the   law  by 
the  rules  of  1883,    Lord  Lindley,  t^en  Master  of 
the   Bolls,  thus   speaks   in   Ellis  v.   The    Duke  of 
Bedford,    47    W.    R.    170,  385,   [1899]   1  Ch.   494, 
"Moreover  now,  under  tiie  Judicature  Act  actions 
oan  be  brought  merely  to  declare  rights,  and  fhis 


is  an  innovation  of  a  very  important  kind.  I  am 
referring  to  ord.  25,  r.  5,  which  says :  *  No  action  or 
proceeding  shall  be  open  to  objection  on  the  ground 
that  a  merdy  declaratory  judgment  or  order  is  sought 
thereby,  and  the  court  may  make  binding  declarations 
of  right  whether  any  consequential  rdief  is  or  eould 
be  cUdmed  or  not.'  "  Without  finally  dedding  the 
question,  if  in  the  present  case  the  defendants  were 
willing  to  have  the  whole  case  tried  in  an  action 
simply  seeking  a  dedaration  of  title,  as  I  rather 
inferred  from  what  fell  from  the  learned  counsel  in 
the  course  of  the  argument,  it  would  be  a  matter 
which  to  my  mind  would  iofluence  mv  judgment 
very  much  in  considering  whether  the  relief  which  is 
sought  by  the  present  action  ought  to  be  given  or  no. 
On  these  grounds,  first,  that  there  is  a  means 
provided  by  the  Legislature  which  can  be  availed  of 
to  investigate  the  faots  as  to  which  testimony  is  sought 
to  be  perpetuated,  and  secondly,  that  at  all  events 
with  the  consent  of  the  defendant  the  matter  might 
be  investvgated  in  another  way,  I  think  that  the 
present  order  ought  not  to  have  been  made,  and  that 
the  appeal  ought  to  be  allowed. 

Appeal  allowed* 

Solicitors*  ifevneZ^  &  Pemherton;  Oahorn  db  Oehorn ; 
Solicitor  to  the  treaeury. 


From  K  B.  Div.  \  t»-._  , , 

(Collins,  M.R.,  and  Stirling,  L.J.)  J  ^^^  "' 

Mayob,  &o  ,  OF  Manchester  r.  SxroDSir.  (a.) 

Pradice^Cotts^Taxation^  Case  stated  by  Commis^ 
sioners  of  Income  Tax— Costs  of  preparing  and  settling 
case — Allowance  as  hdween  Crown  and  subject — Taxes 
Management  Act,  1880  (43  (fe  44  Vict.  c.  19),  s.  59— 
Ord.  65,  r.  27,  regulation  29. 

Where,  on  the  hearing  of  a  case  stated  by  Commissioners 
of  Income  Tax  under  section  59  of  the  Taxes  Manage- 
ment Act,  1880,  the  court  allows  costs  to  the  successful 
party,  he  is  entitled  on  taxation  to  be  allowed  the  coats 
incurred  by  him  in  preparing  and  settling  the  case, 

Scottish  Union  and  National  Insurance  Go.  v. 
Smiles,  16  Ct.  Sees.  Oas,,  ^th  series,  624,  not  followed. 

Appeal  from  an  order  of  Phillimore,  J.,  at 
chambers. 

On  the  hearing  of  a  case  stated  by  commissioners 
of  income  tax  for  the  opinion  of  the  High  Courty 
under  section  59  of  the  Taxes  Mana^ment  Act,  1880, 
in  an  appeal  to  which  the  Corporation  of  Manchester 
were  appellants  and  the  survOTor  of  taxes  was 
respondent,  judgment  was  given  for  the  corporation 
witii  costs. 

The  corporation's  bill  of  costs  induded  a  sum  for 
the  costs  mcurred  in  the  settling  by  their  solicitor 
and  counsel  of  the  case  which  was  ultimatdy  stated  by 
the  commissioners. 

On  taxation  the  taxing-master  allowed  these  costs, 
and  Pbillimcre,  J.«  refused  an  application  by  the 
surveyor  of  taxes  for  a  review  of  taxation. 

The  surveyor  of  taxes  appealed. 

Sir  Robert  ^Finlay,  A,G.,  and  Bowlattf  for  the 
surveyor  of  taxes. — lliere  is  no  power  to  allow  the»e 
oosts  on  taxation  as  between  the  Grown  and  the 
subject.  Section  59  of  the  Taxes  Management 
Act,  1880,  provides  as  follows :  **  (1)  Inmiediately 
upon  the  determination  of  any  appeal  under  the 
Income    Tax   Acts    by  the    general  commissiooers 

(a.)  Reported  by  F.  G.  Buoker,  Bsq.,  Barrister* 
at-Law. 


628 


THE  WEEKLY  REPORTER. 


[Aug.  1, 1903.] 


VoL  LI. 


CouBT  OF  Appeal. 


Mayor,  &o,,  of  Manohsstbb  v.  Sugden. 


CoUBT  OF  APPXAIto 


or  by  the  special  commiBsioners  .  •  .  the 
appellant  or  the  surveyor  may,  if  dusatiafied 
wi  h  the  deteroDination  as  being  erroneous  in 
poiiit  of  law,  declare  his  disaatisf action  to  the  oom- 
misiionf  rs  who  heard  the  appeal,  and  having  done  so 
may,  within  tw€nty-one  days  after  the  determination, 
rfqnire  the  commissioners,  by  notice  in  writing 
addressed  to  their  cUrk,  to  state  and  sign  a  case  for 
the  opinion  of  the  High  Court  thereon.  The  case 
shaU  set  foith  the  facts  and  the  determination,  and 
the  party  requiring  the  same  shall  transmit  the  case, 
whfcu  so  stated  and  signed,  to  the  High  Court.  ,  •  . 
(2)  (a)  The  party  requiring  the  case  shedl,  before  he 
shall  be  entitled  to  have  the  case  stated,  pay  to  the 
clerk  to  the  commisftioners  a  fee  of  twenty  shillings 
for  and  in  respect  of  the  case."  Costs  incurred 
either  by  the  Crown  or  by  the  subject  in  preparing  or 
settling  such  a  case  cannot  be  allowed  on  taxation 
between  them,  for  they  were  incurred  before  the  case 
was  on  the  file,  and  before  any  proceedings  had  been 
instituted  in  the  High  Court.  This  view  has  been 
taken  by  the  Court  of  Session  in  Scotland.  In  the 
case  of  Scottish  Union  and  National  Insurance  Co,  v. 
Smiles,  16  Ct.  Sess.  Cas.,  4th  series,  624,  it  was  held 
that  the  expenses  of  preparation  and  adjustment  of  a 
case  stated  under  section  59  of  the  Taxes  Manage- 
ment Act,  1880,  incurred  before  the  case  is  sent  to  the 
roll,  are  not  proper  charges  against  the  unsuccessful 
party  in  the  case.  The  other  side  will  rely  on  ord. 
65,  r.  27,  regulation  29,  whioh  is  one  of  the  rules  made 
in  January,  1902,  and  whioh  provides  as  follows : 
"  On  every  taxation  the  taxing-master  shall  allow  all 
&uch  costp,  charges,  and  expenses  as  shall  appear  to 
him  to  have  been  necessary  or  proper  for  the  attain- 
ment of  justice  or  for  defending  the  rights  of  any 
party."  That  rule,  however,  ought  not  to  be  con- 
strued as  meaning  that  the  taxing-master  may  allow 
costs  which  are  not  by  law  the  subject-matter  of 
taxation  at  all.  They  will  also  rely  on  Olover  v. 
Booth,  31  L.  J.  M.  0.  270,  11  W.  R.  C.  L.  Dig.  75. 
But  that  is  a  decision  on  another  statute,  and  the 
Scotch  decision  on  this  statute  is  to  be  preferred. 

They  also  cited  Me  Tver  &  Co.  (Limited)  v.  Tate 
SUamirs  {Limited),  60  W.  R.  642,  [1902]  2  K.  B.  184. 

Lawson  Walton,  K.C,  and  Bremner,  for  the 
corporation. — The  preparing  and  settling  the  case  is  a 
part  of  the  procedure  of  appealing  to  the  High  Court ; 
it  is  a  reat  enable  and  a  necessary  part.  There  is  no 
ground  for  differentiating,  so  far  as  taxation  of  costs 
is  concerned,  between  this  part  of  the  procedure  and 
any  other  part.  The  costs  of  preparing  and  settling 
the  case  ought  to  be  treated  as  part  of  the  costs 
which  are  subject  to  taxation  inter  partes.  It  was 
expressly  held  in  Olover  v.  Booth  that  the  costs  of 
preparing  and  settling  a  case  to  be  stated  by 
magistrates  ucder  20  &  21  Yict.  c.  43  are  allowable 
on  taxation  between  party  and  party.  It  is  desirable 
that  there  should  be  uniformity  of  practice  as  to  the 
costs  of  cases  stated  by  magistrates  and  the  costs  of 
cases  stated  by  commissioners  of  income  tax.  Even 
if  the  Scotch  case  were  gocd  law  at  the  time  when  it 
was  decided,  the  law  in  this  country  has  since  been 
altered  by  the  rules  of  January,  1902,  which  by  their 
comprehensive  terms  give  power  to  the  taxing-master 
to  allow  thf  se  costs. 

Sir  Robert  Finlay,  A.G,,  replied. 

Coixms,  M.B. — I  have  come  to  the  conclusion  that 
this  appeal  must  be  dismissed.  The  question  is  as  to 
the  allowaLce  on  taxation  as  between  party  and  party 
of  the  o  )kts  of  preparing  and  settUng  cases  stated  by 
oooj  mission*  rs  of  income  tax,  incurred  before  the 
cases  come  into  the  High  Court.  By  modern  practice,  I 
when  £uch  a  case  is  to  be  stated,  the  parties  are  I 


allowed  and  even  invited  to  see  that  it  is  prepared 
and  settled  in  proper  form,  and  for  that  purpose 
either  to  submit  drafts  or  to  make  suggestions  aa  to 
amendments  before  it  is  finally  stated.    That  see  ma 
to  be  a  desirable  practice,  as  those  oases  are  often 
complicated,  and  large  sums  of  money  are  involved  in 
them.    Moreover,  a  great  saving  of  expense  is  there- 
by effected ;  for  if  a  case  is  not  properly  stated  and 
on  that  account  the  court  cannot  satisfactorily  decide 
the  issue  betiveen  the  parties,  the  court  has  to  send 
the  case  back  again  to  be  re-stated.    If  the  costs  in- 
curred by  the  parties  in  helping  to  prepare  and  settle 
the  case,  althoagh  incurred  before  the  0iS9  is  ripe  for 
hearing,  are,  as  I  think  they  are,  proper  and  necessary 
costs,  it  seems  to  be  contrary  to  common  sense  and 
natural   justice   that   the    successful    party   should 
not   ba   entitled   to   reoover  them  from  the  other 
party.    That  being  the  prima  facie  view  of  the  case, 
is  there  any  statutory  provision  which  is  contrary 
t3  that  view  P    It  is  argued  that  section  59  of  the 
Taxes  Management  Act,  1880,  does  disable  parties 
from  recovering  from  one  another  costs  antecedent  to 
the   stating   of   the   case.    If   that   section   threw 
abiolutely  on  the  commissioners  the  duty  to  state  a 
case,  it  might  be  that  the  costs  of  preparing  and 
settling  the  case  ought  not  to  be  thrown  on  either 
party.    That  is  the  view  which  was  taken  in  the 
Scotch  case  which  has  been  cited.    But  if  the  decision 
in  that  case  rests   on   the   view   that   the  statute 
prohibits  the  allowance  of  these  costs  as  between 
party  and  party,  there  U  authority  to  show  that  that 
is  not  the  view  which  would  be  taken  in  this  country. 
It  WAS  decided  by  the  Court  of  Quean's  Bendi  in 
Glover  v.   Booth  that   the    antecedent   expenses   of 
preparing  aud  settling  a  case  to  be  stated  by  justices 
uuder  20  &  21  Yict.  c  43  might  be  recovered  on 
taxation.    The  ground  of  the  decision  is  that  that 
statute,  the  provisions  of  which  are  similar  to  those 
with  which  we  are  now  dealing,  does  not  prohibit  the 
allowance  inter  partes  of  suoh  expanses.     I  am  of 
opinion  that  that  is  a  oorreot  decision,  and  that  it 
governs  tbis  case.    Further,  since  1902  we  have  had 
the  ne  w  rule — viz.,  ord.  65,  r.  27,  regulation  29 — wiiich 
makes  the  taxation  of  costs  uniform,  and  provides  fo? 
the  allowance  of  all  costs  which  appear  to  be  necessary 
( r  proper.    I  therefore  think  that  the  master's  order 
ought  to  be  affirmed,  and  that  the  learned  judge  was 
right  in  refusing  a  review  of  taxation. 

Stiblinq,  L.J.— I  should  feel  some  difficulty  in  this 
case  but  for  the  change  whioh  was  made  in  the  rules 
in  1902.  An  order  has  been  made  on  an  Inland 
Revenue  officer,  who  was  respondent  to  an  income 
tax  appeal,  to  pay  the  appellants  their  costs  of  the 
appeal  to  the  High  Court.  The  question  is  whether 
undtr  that  order  he  ought  to  pay  their  coats  of  settling 
the  case  which  was  stated  by  the  commissioners.  Sec- 
tion 59  of  the  Taxes  Management  Act,  1880.  says  that 
if  either  party  is  dissatisfied  with  the  determinatioii 
of  the  commissioners,  he  may  require  the  commis- 
aioners  to  state  and  sign  a  case  for  the  opinion  of  the 
High  Court.  The  case  may  be  stated  by  tihe  commis- 
sioners without  referring  to  the  parties;  but  in 
compl'cated  cases  it  is  necessary  for  tiie  commissioners 
to  place  the  case  before  the  parties  and  thdr  advisers 
before  they  finally  state  it.  Here  the  case  was  laid 
before  tl  e  appellants  and  certain  alterations  were  made 
at  their  instance.  The  Judicature  Act  provides  for 
the  making  of  rules,  and  order  65  of  the  rules  made 
under  the  Act  deals  with  costs.  By  a  new  rule 
added  to  that  ordei  in  1902— viz.,  rule  27,  regula- 
tion 29,  it  is  provided  that  "On  every  taxation 
the  taxing-master  shall  allow  all  suoh  costs, 
charges,  and  expenses  as  shall  appear  to  him  to 
have  been  necessary  or  proper  for  the  attainment 
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of  jastioe."  Ord.  68,  r.  2,  piovides  that  order  65 
sbiJl  apply  to  all  prooeedings  on  the  Bevenae  side 
of  the  King's  Benoh  Diyiaion.  Here  the  taxiag- 
naaiter  held  that  the  oosts  iocarred  by  the  appellants 
in  amending  the  case  were  necessary  or  proper  for  the 
attainment  of  jastioe,  and  he  allowed  those  costs  on 
taxation  as  against  the  Crown.  I  think  that  the 
order  of  the  master  ought  to  be  supported,  and  it  is 
to  be  obseiTed  that  this  decision  is  applicable  in 
fayour  of  the  Crown  as  well  as  in  favour  of  the 
■nbjeot. 

Appeal  diemmed. 

Solicitor    for   the   appellant,    Solicitor    of  Inland 
Revenue, 

Solicitors  for  the  respondents,  Austin  i£;  Austin,  for 
W.  H,  Talbot,  Manchester. 


Miy  o. 


From  K.  B.  Div.  j 

(Collins,  M.B.,  and  Stirling  and  / 

Mathew,  L.JJ.)  ) 

Bex  v.  Justices  of  London. 
Ex  parte  Beed.  (a.) 

Licensing  Law — Renewal — Transfer — Change  of  occu- 
pancy— Application  by  new  occupier — Remov.il  after 
expiration  of  licence — '*  Person  so  licensed  " — Alehouse 
Act,  1828  (9  Geo.  4,  c.  61),  s.  14. 

At  a  general  annual  licensing  meeting  IL,  who  was  the 
tenant  of  a  beerhouse  and  holder  of  a  licence  to  sell  by 
retail  beer  to  be  consumed  on  the  premises,  applied  for  a 
renewal  licence.  The  appli<xUion  having  been  refused, 
H,  gave  notice  of  appeal  to  quarter  sessions,  H.  remained 
in  possession  of  the  house  till  the  appeal  could  be  heard, 
and  in  the  meantime  the  licence  expired.  The  appeal  was 
dismissed^  and  then  H.  removed  from  the  house.  A  few 
days  later  R.  became  tenant  and  went  into  possession. 

Held,  that,  as  H.  was  not  a  licensed  person  at  the  time 
when  he  removed  from  the  house,  R.  vms  not  entitled  to 
apply  for  a  licence  under  section  14  of  the  Alehouse  Act, 
1828. 

Simpkin  v.  Justices  of  Birmiogham,  20  W.  R.  702, 
L,  R.  7  Q.  B.  482,  affirmed. 

Appesl  from  an  order  of  a  DlviMonal  Courfc  (Lord 
Alverstone,  L«O.J.,  and  Wills  and  Chaunell,  JJ),  dis- 
obarginga  rule  nisi  for  a  mandamus  to  the  justices  of 
London  sitting  in  quarter  sessions  to  hear  and  deter- 
mine a  licensing  appeal. 

On  the  7th  of  May,  1902,  James  Beed,  who  had 
reoently  become  the  tenant  and  occupier  of  a  beer- 
house called  the  Manchester  Arms,  at  Walworth, 
applied  to  the  justices  of  London  sitting  at  Newington, 
at  a  special  session  for  the  transfer  of  licences,  under 
section  14  of  the  Alehouse  Act,  1828,  for  a  licence  to 
sell  excisable  liquors  by  retail  to  be  coosumed  on  the 
premises. 

The  house  was  first  licensed  for  the  sale  of  beer  by 
retail  to  be  consumed  on  the  premises  before  the  year 
1869,  and  a  renewal  licence  was  granted  every  year 
cont^uously  up  to  and  including  the  year  1901. 

Li  Noyember,  1901,  one  Hacker  became  the  tenant 
and  occupier  of  the  house,  and  the  then  existing 
licence  was  transferred  to  him. 

On  the  7th  of  January,  1902,  Hacker  was  convicted 
of  permittiog  drankenness  on  the  premises,  and  was 
fined  40^.,  but  the  conviction  was  not  endorsed  on  the 
licence.  Ko  conviction  had  ever  been  recorded 
against  any  of  the  previous  tenants  of  the  house  for 
any  offence  nnder  the  Licensing  Acts. 

(a.)  Beported  by  F.  Q.  Bt^CKSB,  Esq.,  Barrister- 
at-Law. 


On  the  19th  of  Maroh,  1902,  at  the  general  annual 
licensing  meeting,  Hacker  applied  for  a  renewal 
licence.  The  justices  refused  to  grant  the  application 
on  tbe  ground  of  the  conviction.  Hauker  tbereupon 
gave  notice  of  appeal  to  quarter  sessions. 

On  the  5th  of  April,  1902,  the  licence  expiree'. 
Hacker,  however,  remained  in  possession  ot  tbe 
premises  until  the  appeal  could  be  heard. 

On  the  18th  of  AprU  the  quarter  sessions  dismissed 
the  appeal. 

On  the  21st  of  April  Hacker  left  the  premises,  and 
on  the  28th  of  Apnl  Beed  became  tenant  and  went 
into  occupation. 

Section  14  of  the  Alehouse  Act,  1828,  under  which 
Beed  applied  at  the  transfer  sessions  on  the  7  th  of 
May,  enacts  {inter  alia)  as  follows :  ''If  any  person 
duly  licensed  under  this  Act  shall  (before  the  expira- 
tion of  sach  licence)  die,  or  shall  be  by  sickness  or 
other  infirmity  rendered  incapable  of  keeping  an  inn, 
or  shall  become  bankrupt;  or  if  any  person  so 
licensed,  or  the  heirs,  executors,  administrators,  or 
assigns  of  any  person  so  licensed,  shall  remove  from 
or  yield  up  the  possession  of  the  house  specified  in 
fiuch  licence ;  or  if  the  occupier  of  any  such  house, 
being  about  to  quit  the  same,  shall  have  wilfully 
omitted  or  shall  have  neglected  to  apply  at  the 
general  annual  licensing  meeting,  or  at  any  adjourn- 
ment thereof,  for  a  lioence  to  continue  to  sell  exois- 
able  liquors  by  retail,  to  ba  drunk  or  consumed  in 
such  house  ...  it  shall  be  lawful  for  the 
justices  assembled  as  aforesaid  at  a  special  session 
holden  under  the  authority  of  this  Act  for  the 
division  or  place  in  which  the  house  so  kept  or  having 
been  kept  shall  be  situate,  in  any  one  of  the  above- 
mentioned  cases,  and  in  such  cases  only,  to  grant  to 
the  heirs,  executors,  or  administrators  of  the  person 
BO  dying,  or  to  the  assigns  of  such  person  beo  iming 
incapaUe  of  keepiog  an  inn,  or  to  the  assignee  or 
assignees  of  such  bankrupt,  or  to  any  new  tenant  or 
occupier  of  any  house  having  so  bsoome  unoccupied 
•  .  .  a  liceoce  to  sell  excisable  liquors  by  retail,  to, 
ba  drunk  or  consumed  in  such  house  or  the  premises 
thereunto  belonging. '' 

The  licensiug  justices  refused  to  grant  a  licence  to 
Beed  on  the  ground  tbat  the  case  did  not  come  within 
section  14.  They  held,  on  the  authority  of  Simpkin 
V.  Justices  of  Birmingham,  20  W.  B.  702,  L.  B.  7  Q.  B. 
482,  that  Hacker  did  not  come  within  the  words  "  If 
any  person  so  licensed  .  .  .  shall  remove  from  or 
yield  up  the  possession  of  the  house,"  inasmuch  as  he 
was  not  *'  so  licensed "  when  he  removed  from  the 
house,  his  licence  having  at  that  time  expired ;  and 
that,  therefore,  Beed  was  not  in  a  position  to  apply 
under  the  section  as  being  "  any  new  tenant  or 
occupier  of  any  hou«e  having  so  become  unoccupied.'* 
Beed  appeided  from  the  refusal  of  the  licensing 
justices  to  the  quarter  sessions.  The  quarter  sessions 
affirmed  the  decision  of  the  liceusiog  j  astioes  ou  tde 
ground  that  Beed  had  not  brought  nimielf  within 
section  14,  and  the  appeal  was  not  heard  oniti  merits. 
An  application  was  then  made  on  behalf  of  Beed 
for  a  role  nisi  for  a  mandamus  to  the  quarter  sessions 
to  hear  and  determine  the  appeal.  A  rule  was 
obtaioed,  but  was  discharged  by  the  Divisional 
Court 
Beed  appealed. 

Avory,  K.O.  {George  Elliott  with  him),  for  the 
appellant — The  question  is  whether  this  esse  eomes 
within  the  second  clause  of  section  14  of  the  Ale- 
bouse  Act,  1828,  which  eoacts  that ''  if  any  person  so 
licensed,  or  the  heirs,  executors,  administrators,  or 
assigns  of  any  persons  so  licensed,  shall  remove  from 
or  yield  up  the  possession  of  the  house  specified  in 
such  licence,"  it  shall  be  lawful  for  the  justices  to 
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ffrant  a  lioence  to  the  new  tenant  or  oooapier  of  the 
houBe.  The  respondent  justioes  say  it  does  not, 
beoaose  Haoker,  at  the  time  when  he  removed  from 
the  hoQse,  was  not  a  person  so  Hoensed,  the  lioenoe 
having  then  expired.  Bat  the  words  ''  any  person  so 
licensed  "  do  not  necessarily  mean  a  person  who  was 
so  licensed  at  the  date  of  the  removal ;  acoordlng  to 
their  natural  interpretation  they  merely  mean  a  person 
who  has  be«n  licensed.  Ifc  is  obvious  that,  in  the  case 
where  the  executors  of  a  '*  person  so  licensed  *'  have 
removed  from  the  house,  "  the  person  so  licensed  " 
cannot  possibly  have  been  a  licensed  person  at 
the  date  of  the  removal.  And  there  is  no 
reason  for  so  limiting  the  meaning  of  the  word  in  the 
case  where  the  person  himself  has  removed  from  the 
house.  There  is  the  further  question  whether  the 
second  clause  of  the  section  applies  hi  any  case  where 
the  licence  has  expired  at  the  time  when  the  application 
under  the  section  is  made.  The  section  is  clearly  in- 
tended to  include  some  cases  in  which  the  licence  has 
expired,  as,  for  instance,  those  to  which  the  words  of 
the  third  clause  are  applicable :  "  If  the  occupier  of  any 
such  house,  being  about  to  quit  the  same,  shall  have 
wilfully  omitted  or  shall  have  neglected  to  apply  at 
the  general  annual  licensing  meeting,  or  at  any 
adjournment  thereof,  for  a  licence  to  continue  to  sell 
excisable  liquors  by  retail,  to  be  drunk  or  consumed 
in  such  house."  ^e  cmc  of  having  neglected  to 
apply  for  anew  lioenoe  almost  necessanly  presuppoiea 
the  expiation  of  the  old  licence.  And  acoordinsly  it 
was  held  in  Btg,  v.  Juaticea  of  Lancashire,  32  W.  B. 
20,  11  Q.  B.  D.  638,  overruling  Ex  parte  Todd,  3 
Q.  B.  D.  407,  26  W.  B.  Dig.  126,  that  in  such  a  case, 
notwithstanding  the  expiration  of  the  lioence,  an 
application  under  the  section  might  be  made  by  a  new 
oocupier.  There  is  no  reason  why  a  new  ocoupier 
should  not  be  equally  entitled  to  apply  under  the 
section  after  the  expiration  of  the  licence,  in  a  case 
to  which  the  second  clause  is  applicable — ^viz.,  where 
the  last  licence-holder  has  removed  from  or  yielded 
up  the  possession  of  the  house.  The  case  of  Simpkin 
V.  Juaticea  of  Birmingham  has  been  praoticslly  over- 
rided  by  Beg,  v.  Juaticea  of  Lancaahire. 

He  also  cited  Baldwin  v.  Juaticea  of  Dover,  [1892]  2 
Q.  B.421,  41  W.  B.  Dig..  116;  and  Beg,  v.  Licena- 
ing  Juaticea  of  Market  Boaworth,  35  W.  B.  734,  and 
referred  to  section  53  of  the  Licensing  Act,  1872. 

LoWf  K,C,,  and  Travera  Humphreya,  for  the  respon- 
dent justices, 

Collins,  M.B.— The  particular  clause  which  we 
have  to  consider  is  the  second  dause  of  section  14  of 
the  Alehouse,  Act,  1828.  It  consists  of  two  altema- 
ttver.  The  first  alternative  re  ids  thus:  **U  any 
person  so  licensed  shall  remove  from  or  yield  up  the 
possession  of  the  house  specified  in  such  licence." 
The  second  alternative  reads  thus:  **Ii  the  heirs, 
executors,  administrators,  or  assigns  of  any  person 
BO  licensed  shall  remove  from  or  yield  up  the 
possession  of  the  houie  specified  in  suon  licence."  It 
is  contended  on  the  part  of  the  appellant  that  the 
words  *'  any  person  so  liceosed,**  in  the  first  alter- 
native, include  a  person  who  had  been  so  licensed  but 
was  not  so  licensed  at  the  time  when  he  removed 
from  the  house.  The  argument  is  that  the  same 
words,  when  they  occur  after  the  words  "heirs, 
executors,  administrators,  or  assigof ,"  in  the  second 
alternative,  must  of  necessity  indude  a  person  who 
was  not  licensed  at  the  date  of  removal,  and  that  it 
is  reasonable  to  construe  the  words  where  they 
occur  in  the  first  alternative  in  the  same  way.  But 
this  very  point  was  considered  and  decided  by  the 
Oourt  of  Queen's  Bench  in  Simpkin  v.  Juaticea  of 
Birmingham  in  the  year  1872.  It  was  there  held  that 
this  dause  of  the  section  did  not  apply  where  the 


tenant  who  removed  from  the  house  was  not  a 
licensed  person  at  the  date  of  the  removaL  Unlees 
that  decision  hat  beeu  overruled  by  the  Oourt  of 
Appeal  it  is  an  authority  governiog  the  present  caae. 
It  is  suggested  that  it  has  been  in  substance  overruled 
in  the  case  Beg,  v.  Juaticea  of  Lancaahire,  At  first 
eight  there  is  an  apparent  difference  in  principle 
between  the  two  cases.  On  oonaideration,  however, 
it  is  dear  that  the  later  case  was  decided  specially  on 
the  words  of  the  third  dause  of  section  14,  which 
deals  wiA  a  different  contingency.  The  clause  is  as 
follows:  '*If  the  occupier  of  any  such  house,  being 
about  to  quit  the  same,  shall  have  wilfully  omitted  or 
shall  have  negleoted  to  apply  at  the  general  annual 
licensing  meeting,  or  at  any  adjournment  thereof, 
for  a  liMuoe  to  continne  to  sell  excisable  liquors  by 
retail  to  be  drunk  or  consumed  in  such  house.*'  Tiioae 
words  manifestly  contemplate  thepossibility  of  alioence 
having  expired  before  tiie  application  for  a  renewal 
is  made;  and  the  court  held  that  the  application 
might  be  granted,  although  it  was  not  made  till  after 
the  expiration  of  the  period  for  which  the  old  licence 
was  in  force.  But  the  judges  expressly  dedined  to 
interfere  with  the  earlier  case  of  Simpkin  v.  Juaticea 
of  Birmingham,  which  was  in  fact  treated  in  the 
argument  as  being  good  law.  lu  my  opinion  this 
court  would  not  now  be  jiutifiad  in  goiog  de  novo 
int^  the  case  of  Simpkin  v.  Juaticea  of  Birmingham 
and  overruling  it. 

Stirlxng  and  Mathsw,  L.JJ.,  concurred. 

Appeal  diamiaaed, 

Bolidtors  for   the   appellant,   S,    A.    Graham  (L 
Wigley. 

Solidtors  for  the  respondents,  Laytona, 


March  13. 


From  K.  B.  Div.  \ 

(Collins,  M.B.,  and  Stirling  and  > 

Mathew,  L.JJ.)  j 

Lawford  v.  Billbrigay  Bural  District 
Council,  (a.) 

Local  government — Bural  district  council — Agreement 
made  by  council  with  their  engineer  to  report  and 
prepare  plana  for  a  sewage  scheme — Agreement  not 
under  aecU — Bemuneration  claimed  for  aervicea  rendered 
— Contract  to  pay  implied  from  acceptance  of  benefit— 
Local  Government  Act,  1894  (56  &  57  Vict,  c  73),  a. 
56(1). 

A  rural  diatriet  council  employed  t?ie  plaintiff  aa 
engineer  in  connection  with  a  propoaed  aewage  acheme. 
The  plaintiff  performed  the  aervicea  which  he  waa  from 
time  to  time  required  to  perform,  and  the  council  had  the 
benefit  of  hia  aervicea.     The  contract  waa  not  under  seal, 

Held(reveraing  the  decision  of  Darling,  J.),  that  the 
plaintiff  waa  entitled  to  recover  remuneration  for  the 
services  which  he  had  rendered,  althouah  there  was  no 
contract  under  seal,  because  his  services  had  been  aooepted 
by  the  council,  and  the' whole  consideration  for  payment 
was  therefore  executed, 

Clarke  v.  Cuckfield  Union,  21  L.  J.  Q,  B.  349, 
and  Nicholson  v.  Bradfidd  Union,  14  W.  B,  731, 
L,  B.  1  Q,  B.  620,  approved  and  followed. 

Appeal  by  the  pldntiff  from  a  judgment  of 
Darling,  J.,  who  held  that  the  agreement  for  services, 
wiiich  the  plamtiff  had  rendered  to  the  defendant 
rural  district  council,  not  being  under  their  seal,  was 
one  that  could  not  be  enforced. 

The  facts  were  these  :  In  July,  1899,  the  plaintiff 

(a.)  Beported  by  Ersjqns  Bxid,  Esq.,  Bairiater- 
at-Law, 
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WM  retaiaed  by  an  agreement  under  the  oommon 
8«al  of  the  defendants  to  aot  at  engineer  on  their 
betialf  for  certain  sewage  works  they  were  about  to 
C4rry  out  in  the  parishes  of  Shenfield  and  Button. 
Those  works  were  completed,  when  the  attention  of 
the  defendants  was  called  to  the  fact  that  the  drainage 
of  a  portion  of  their  distriot  known  as  Shenfield 
Common,  whioh  was  outside  the  scope  of  the  original 
scheme,  was  unsatisfactory,  and  the  sewage  committee 
were  asked  to  consider  the  qaestion  of  extending  the 
original  scheme  so  as  to  include  this  additional  area. 
The  committee  by  resolution  directed  the  plaintiff  to 
go  to  Shenfield  Common,  make  an  inspection  and 
report  as  to  the  probable  cost.  This  he  did,  and 
haying  made  a  report,  subsequently  wrote  to  the 
clerk  of  the  defendant  coundl  "  I  presume  that  the 
agreement  between  your  council  and  myself  for  the 
Shenfield  and  Hutton  scheme  will  coyer  the  Shenfield 
Common  extension.  I  am  willing  that  it  should  be 
so,  but  only  on  the  understMiding  that  half  the  com- 
mission, together  with  other  fees  than  due,  shall  be 
paid  within  two  months  of  the  loan  being  sanctioned. 
This  can  either  be  indorsed  on  the  agreement  or 
added  in  the  form  of  a  letter  from  you  on  behalf  of 
the  council."  The  clerk  in  his  reply  informed  the 
plaintiff  that  the  payment  of  his  fees  should  apply  to 
the  Shenfield  Common  extension,  bat  wilh  no  yaria- 
tion. 

The  acts  of  the  commifctee  were  all  duly  confirmed 
by  the  coundl. 

The  plaintiff  duly  performed  the  seryices  whioh  he 
was  asked  from  time  to  time  to  perform,  and  the 
sanction  of  the  Local  Gtoyemment  Board  was  ulti- 
mately obtained  for  the  scheme.  Tenders  were  adyer- 
tised  for,  but  none  were  accepted. 

The  plaintiff  claimed  to  be  paid  his  account,  and 
would  haye  been  paid  had  not  a  question  arisen  as  to 
the  rate  of  commission  he  was  entitled  to  charge  for 
part  of  the  work  he  had  performed.  The  patties 
being  unable  to  af;ree  as  to  the  amount,  the  defendants 
took  up  the  position  that  as  the  plaintiff  at  law  could 
recoyer  notlung  by  reason  of  the  agreement  being 
unsealed,  they  were  entitled,  he  haying  refused  their 
terms,  to  decline  to  pay  him  at  all. 

The  plaintiff  then  brought  his  action,  which  was 
heard  by  Darling,  J.,  and  dismissed. 

The  plaintiff  appealed. 

Section  56  (1)  of  the  Local  Goyemment  Act,  1894 
(56  &  57  Vict.  c.  73)  is  material  and  is  as  fdlows : 
*'  A  parish  or  district  council  may  appoint  committees, 
consisting  either  wholly  or  partly  of  members  of  the 
oounci],  for  the  exercise  of  any  powers  which,  in  the 
opinion  of  the  council,  can  be  properly  exercised  by 
committees,  but  a  committee  stiall  not  hold  offLoe 
beyond  the  next  annual  meeting  of  the  coundl,  and 
the  acts  of  eyery  such  committee  shall  be  submitted 
to  the  coundl  for  their  approval.  Proyided  that 
where  a  committee  is  appointed  by  any  district 
coundl  for  any  of  the  purposes  of  the  Public  Health 
Acts  or  Highway  Acts,  the  coundl  may  authorize 
the  committee  to  institute  any  proceeding  or  do  any 
act  whioh  the  coundl  miff ht  haye  instituted  or  done 
for  that  purpose,  other  than  the  raising  of  any  loan 
or  the  maidng  of  any  rate  or  contract." 

0.  A,  BuMtU,  K*C,t  DanchwerU,  ir.(7.,and  Montague 
Luih,  K»0.,  for  the  appellant. — ^The  learned  judge 
was  wrong  in  dismissing  the  action,  because  this  is  a 
case  which  falls  within  the  exceptions  to  the  rule  that 
a  corporation  can  only  contract  under  seal.  One  of 
the  recognized  exceptions  to  that  rule  is  that  where 
the  purposes  for  which  a  corporation  is  created  render 
it  necessary  that  goods  shall  be  supplied  or  work  done 
for  such  purposes,  and  goods  are  supplied  or  work 
done,  and  the  corporation  gets  the  benefit  thereof,  the 


corporation  is  under  an  implied  promise  to  pay  and  no 
seal  is  necessary.  That  is  established  by  the  following 
Cftses:  Hall  y.  Swansea  Oorporation,  5  Q.  B.  526; 
Sanders  v.  St  Neofe  Union,  8  Q.  B.  810;  Clarke  t. 
CuckJUld  Union,  21  L.  J.  Q.  B.  319;  Haigh  y.  N&rth 
Brierley  Union,  6  W.  B.  679,  E.  B.  &  B.  873,  28  L.  J. 
Q.  B.  62;  and  De  Grave  y.  Monmovih  Corporaiion, 
4  C.  &  P.  111.  The  general  rule  as  to  this  exception 
is  fully  stated  by  Wi^tman,  J.,  in  Clarke  y.  Cuckfielck 
Union,  and  that  decision  has  been  approyed  in  sub- 
sequent cases  and  was  adopted  by  Bkckburn,  J.,  in 
defiyering  the  judgment  of  the  Qaeen's  Bench  in 
Nicholson  y.  Bradfield  Union,  14  W.  B.  731,  L.  B.  1 Q.  B. 
620,  and  referred  to  again  by  that  learned  judge  in 
Young  Y,  Leamington  CorporaHon,  31 W.  B.  925, 8  App. 
Cas.  517.  Where  a  plaintiff  is  driyen  to  rely  on  an 
express  contract  a  seal  is  necessary;  but  not  in  the 
case  where  the  law  will  infer  a  contract.  Here  the 
committee  who  were  duly  authorized  in  that  behalf, 
and  whose  acts  were  subsequently  approved  by  the 
council,  ordered  the  work  to  be  done,  and  the  coundl 
took  the  benefit  of  it.  In  Doe  d.  Pennington  y. 
Taniere,  12  Q.  B.  998,  which  was  brought  to  decide  a 
similar  question  that  arose  as  to  the  yalidity  of 
a  demise  by  a  corporation  not  under  seal.  Den- 
man,  J.,  said:  '*To  enforce  an  executory  contract 
against  a  corporation  it  might  be  necessary  to  show 
that  it  was  by  deed ;  but  where  the  corporation  haye 
acted  upon  an  executed  contract,  it  is  to  be  presumed 
against  them  that  eyerything  has  been  done  that  was 
necessary  to  make  a  binding  contract  upon  both 
parties."  A  seal,  moreoyer,  was  not  necessary  in  this 
case,  because  the  matter  was  referred  to  a  committee 
and  they  made  the  contract  with  the  plaintiff.  A 
district  coundl  can  so  delegate  its  powers  to  a  com- 
mittee by  section  56  (1)  of  the  Local  Goyemment 
Aot,  1894^  wHoh  enacts  that  when  confirmed  by  the 
council  the  contracts  made  by  the  committee  shall  be 
binding,  and  bdng  the  contracts  of  the  committee 
could  not  be  under  seal.  The  decisions  with  regard 
to  urban  sanitary  authorities  such  as  Hunt  y. 
Wimbledon  Local  Board,  27  W.  B.  123,  4  0.  P.  D.  48, 
have  no  application,  for  the  Public  Health  Act,  1875, 
expressly  requires  that  eyery  contract  made  by  an 
urban  authority,  the  amount  of  which  exceeds^  £50, 
must  be  under  seal,  but  there  is  no  such  proyidon  as 
to  rural  district  councils. 

They  also  cited  Church  y.  Imperial  Oa$  Light  and 
Coke  Co,,  6  A.  &  E.  846;  Ludlow  Corporation  y* 
Charlton,  6  M.  &  W.  815 ;  Arnold  y»  Poole  Uorporation, 
4  filan.  &  G.  860 ;  Fishmongers'  Company  y.  Robertson,  5 
Man.  ft  G.  131 ;  Paine  y.  Strand  Union,  8  Q.  B.  326; 
Lamprell  y.  Billericay  Union,  3  Bxoh.  283 ;  Lowe  y. 
London  and  North-Westem  Railway  Co,,  18  a  B.  632 ; 
Smart  v.  West  Ham  Union,  4  W.  B.  301,  10  Bxoh.  867 ; 
London  Dock  Co.  y.  Sinnott,  6  W.  B.  165,  8  E.  &  B. 
347  ;  Kidderminster  Corporation  y.  Hardwire,  22  W.  B. 
160,  L,  B.  9  Ex.  13 ;  Dyte  y.  St,  Pancras  Union,  27 
L.  T.  Bep.  342;  Austin  y.  Btthnal  Oreen  Union,  22 
W.  B.  406,  L.  B.  9  C.  P.  91 ;  and  Stevens  y.  Hounslow 
Burial  Board,  38  W.  B.  236,  61  L.  T.  Bep.  839. 

Macmorran,  K,C,,  and  Naldrett,  for  the  respondent 
council.— The  decision  of  Darling,  J.,  was  in  aocord- 
anca  with  the  wdght  of  authority  and  should  be 
supported.  Whether  the  plaintiff  is  suing  upon  an 
express  contract  or  upon  a  quantum  meruit  for  work 
done  at  the  request  of  the  defendants,  it  is  equally 
necessary  to  render  the  defendants  liable  that  the 
contracb  should  be  sealed.  The  committee  can  make 
no  yalid  contract  until  the  proposed  contract  has 
been  ratified  by  tiie  council :  see  Local  Goyemment 
Act,  1894,  s.  56  (1).  The  contract  therefore  must  be 
treated  as  being  niade  by  the  council  and  not  by  the 
committee.    It  is  contained  in  two  letters  whioh 
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would  amount  to  evidenoe  of  a  bindiag  oontraot,  no 
doubt,  if  the  parties  had  both  been  private  indi- 
TiduiJs.  but  the  defendant  being  a  body  corporate, 
the  contract  cannot  be  enforced  because  it  has  not 
received  the  seal  of  the  corporation.  We  do  not 
challenge  the  plaintiff's  statement  that  there  are 
cases,  well  established,  in  which  a  corporation  has  been 
held  liable  on  a  contract  not  under  seal ;  but  in  all 
the  exception  cases  the  reason,  wanthig  here,  is 
dearly  to  be  seen  and  shortly  may  be  stated  thus : 
That  in  all  cases  of  convenience  amounting  almost  to 
necessity  in  which  if  the  carrying  out  of  the  coctract 
had  to  be  delayed  uutil  it  could  be  put  into  writing 
and  sealed,  the  purposes  for  which  the  corporation 
was  created  might  be  defeated ;  or  in  cases  of  trival 
matters  or  matters  of  constant  oosurrence,  then  the 
neceesity  of  a  seal  is  dispensed  with.  Ic  is  not 
suggested  here  that  the  circumstances  were  such  that 
there  was  no  time  to  enter  into  a  contract  under  S9al 
with  the  plaintiff.  He  desires  to  prove  an  exoeption 
to  an  exception.  That  is  the  position  taken  up  by 
tbe  defendants,  and  we  say  that  the  appointment  of 
an  engineer  to  carry  out  certain  works  and  to  be 
remunerated  on  certain  terms  is  a  contract  that  can 
only  be  enforced  if  it  is  under  seal. 

Lush,  K.C,  in  reply.— It  is  true  that  the  com- 
mittee oaD  not  themsalves  make  a  contract,  but  they 
can  initiate  or  e  which,  when  confirmed  and  adopted 
by  the  council,  becomes  by  the  provisions  of  section 
66  (1)  of  the  Local  Government  Act,  1894,  bind- 
ing on  the  rural  council :  Firth  v.  Staitiea,  45  W.  B. 
575,  [1897]  2  Q.  B.  70.  If  the  term  "contract" 
iuoludes  getting  assistance  for  the  purpose  of  carry- 
uig  out  the  matter  delegated  to  the  committee,  the 
delcKation  is  futile,  for  when  they  take  any  steps  it 
would  be  said  they  were  exceeding  their  powers. 
There  is  an  implied  legal  obligation  to  pay  arising 
from  the  dciog  of  work  at  the  request  and  the 
acceptance  of  the  benefit  of  that  work,  that  obliga- 
tion being  imposed  by  common  law,  and  no  contract 
u  necessary ;  therefore  a  seal  is  not  necessary. 

VaughanWillllms,L.J.— Thisisanactioninwhich 
the  plaintiff  makes  a  claim  against  tbe  defendants,  the 
BiUenoay  Bural  District  Councii,  for  money  alleged 
to  be  *»due  from  the  defendants  to  the  plaintiff 
und^^r  an  agrw^ment  by  the  defendants  to  employ  the 
plaintiff  as  their  engineer,  and  for  services  rendered 
by  the  plaiutiff  at  the  defendants*  request,  and  also 
damages  for  breach  of  the  said  agreement."  That  is 
the  claim  indorsed  upon  the  writ,  then,  in  the 
statement  of  claim,  the  plaintiff  claims,  among  other 
claims,  upon  a  quantum  meruit  for  services  rendered 
at  the  def rsdants'  request.  The  defence,  so  far  as 
we  have  to  deal  with  it  here,  is  the  absence  of  a  seal 
from  the  agreement.  We  have  now  to  consider 
whether  that  is  a  good  defence.  The  action  was 
tried  before  Darling,  J.,  and  tbe  learned  judge  came 
to  tbe  conclusion  that  the  want  of  the  seal  con- 
stituted a  good  defence.  We  have  now  to  say 
whether  that  judgment  was  right.  The  learned 
judge  was  in  a  less  advantage  jus  position  than  we 
are  in  this  court,  because  this  is  a  case  on  which  there 
are  many  authorities,  generally  in  the  courts  of  first 
instance,  and  not  of  the  Exchequer  Chamber  or  Court 
of  Appeal,  and  he  bad  not  power  to  overrule  any  of  the 
dedaions,  but  had  to  try  to  reconcile  the  decisions  and 
•rrive  at  a  conduaion  from  them.  We,  however, 
have  power  to  overrule  any  of  those  cases  if  we  do 
not  approve  of  them,  except,  of  couise,  any  case  in 
the  House  of  Lords.  There  is  no  dureot  authority 
upon  the  matter  in  the  House  of  Lords,  for  L'>rd 
Blackburn,  in  Young  v.  Leamington  Corporation, 
distinctly  left  open  the  question  which  is  raised  in 
this  case,  and  said  that  it  was  desirable  that  the 


whole  qnesUon  should  be  dealt  with  by  the  Ooart  of 
Appeal.    ]  propose  now  to  try  to  do  so. 

The  choice  in  this  case  really  is  whether  we  oon- 
sider  that  we  ought  to  follow  the  case  of  Clarlee 
V.  Cuckfield  Unions  or  whether  we  ought  to  follow 
the  oases   which    are   inconsistent  with  that  case. 
Now,  in   Nicholson  v.   Bradfield   Union  these   cases 
are    dealt    with    at    considerable     length.       That 
case  was  argned   by   Sir  Bich%rd  Harington,  acd 
in   the   course    of    his   argument  (L.  B.   1   Q.  B., 
at  p.  622),  we  find  that  he  marshalled  the  authori- 
ties   upon   the   one   side   and   the  other  with  very 
great   care.     First,   there  is  set  forth  the  list  of 
cases  in  which  the  rule  based  upon  the  assumption 
that  in  a  case  like  this  the  corporation  must  oon'raot 
under  seal,  and  then  there  is  set  forth  the  list  of  tbe 
cases  to  the  contrary,  and  among  them  the  case  of 
Clarke  v.  Cuckfield  Union,  Now,  before  I  say  anything 
further  about  the  authorities,  I  wish  to  point  out  that 
this  is  the  case  of  a  rural  district  council.    The  rural 
district  council  appointed  a  committee  and  referred 
some  matters  to  that  committee  to  deal  with,  and  it 
is  desirable  that  I  should  state  my  view  as  to  the 
legal  position  in  this  case,  having  regard  to  the  pro- 
visions of  the   statute  which  governs  the   matter. 
The  statute  in  question  is  the  Local  Government 
Act,  1894  (5B  &  67  Vict.  c.   73).      I  wfll  remark 
in  passing  that,  as  far  as  I  can  understand  this  statute, 
with  respect  to  the  power  of  delegation,  it  rather 
diminishes  than  increases  the  power  which  was  pre- 
viously given  by  the  Public  Health  Act.  1875.    Now, 
section  56  (1)  of  the  Local  Government  Act,  1894, 
deals  with  this  matter,  and  runs  thus :  [His  lordship 
read  the  section,  and,  continuing,  said  :]  According  to 
the  view  which  I  take  of  the  matter,  that  section 
does  not  authorize  any  council  to  empower  a  com- 
mittee to  do  any  act  which  is  covered  by  the  excepting 
clause — that  is,  it  does  not  authorize  any  oonnoil  to 
eoDpower  a  committee  to  make  any  contract    Besides 
that,  it  seems  to  me  that  in  tins  case  not  only  had  tbe 
oouncil  no  power  to  authorize  the  committee  to  make 
a  contract,  but  also,  in  my  judgment,  the  oommittea 
did  not  in  fact  purport  to  make  any  oontraot  on 
behalf  of  the  council.    For  both  these  re%sons  I  think 
that  we  mu%t  deal  with  the  matter  as  if  the  oontraet 
alleged  were  a  contract  by  the  oounoil,  and  not  deal 
with  it  as  if  the  contract  were  made  by  the  committeeb 
Ai  I  understand  the  argument  on  behalf   of   the 
plaintiff  upon  this  section,  it  was  that  this  was  a  case 
in  which,  if  the  question  were  whether  there  was  a 
contract  by  the  counci],  the   answer  ndght  be  in 
the  negative  beoause  there  was  no  seal ;   but  that 
this    was    not    such    a    case,     because    we     have 
here  to  deal  with  a  contract  by  a  committee  which 
has  since  been  confirmed  by  tiie  council;  and  that 
under  those  circumstances  there  was  no  neoesaity  at 
all  for  a  seal.    For  the  reasons  I  have  given  that 
argument  cannot  succeed;  first,  because  of  the  excep- 
tions in  the  proviso   to  the  section,  and  secondly, 
because  I  do  not  think  that  the  committee  purports 
t )  make  a  contract  on  behalf  lof  ike  council.    I  must 
therefore  deal  with  this  case  upon  the  basis  that  the 
question  is  whether  the  coimail  has  so  contracted  or 
BO  acted  as  to  bind  itself. 

Having  said  that,  I  will  turn  to  the  question  which 
we  have  really  to  decide,  and  turning  to  the  cases  I  find 
that  Blackburn,  J.,  at  the  conclusion  of  his  judgment 
in  Nicholson  v.  Bradfield  Union,  says :  *'  The  case  of 
Clarke  v.  Cuckfitld  Union  is  on  its  facts  undistingoish- 
able  from  the  present  case.  We  are  aware  that  very 
high  authorities  have  questioned  the  soundness  of 
that  decision,  and,  as  pointed  out  in  the  judgment  in 
that  case,  there  are  prior  deoisioos  of  the  Court 
of  Exchequer  which  it  is  difficult  to  reoonoils 
with  it.    We  think,  however,  that  as  far  as  it  eztands 
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to  Huoh  a  case  ai  the  present  at  least,  the  case  was 
lightly  dedded;  there  may  be  oases  iq  which  the 
cironmstaiioes  are  different  from  those  in    Clarke  v. 
Cuckfield   Union   and  the  present  case,  and    which 
would  still  be  governed  by  the  principles  laid  down  in 
the  decisions  in  the  Exchequer ;  those  we  leave  to  be 
decided  when  they  arise,  but  so  far  as  those  prior 
decbions    are    incoLsUtent    wiUi    the   decision    in 
ClarJce  v.  Cuckfield  Unions  we  prefer  to  follow  the 
authority  of    Clarke    v.   Cuckfield    Union,  which  we 
think   founded   on   justice   and   oonvenienoe/*     In 
that   view   of   Blackburn,  J.,  I  entirely  agree.    I 
think  that  the  decision  in  Clarke  v.  Cuckfidd  Union 
and  the  other    oases  dted   before  us,  which    were 
dedded  upon  the  same  lines,  ought  to  be  preferred  to 
the  contrary  decisions.    I  may  mention  before  I  leave 
the  case  of  Nicholson  v.  Bradfield  Union  that  it  was  a 
case  of  the  supply  of  coals  from  time  to  time  to  the 
guardians,  for  the  use  of  their  workhouse,  by  the 
I>lainti£f,  and  that  it  wai  a  case  as  to  which  it  was 
very  difficult  to  say  that  it  was  a  matter  of  con- 
venience or  of  such  frequent  occurrence  that  there 
was  not  any  necessity  for  contracting  under  seal. 
Tae  case,  as  I  understand  it,  was  dedded  really  on 
the  basis  that,  the  ooals  having  been  supplied  to  and 
accepted  by  the  defendants,  thereupon  the  law  raised 
an  implied  contract,  from  the  supply  and  the  accept- 
ance by  the  oorporationi  to  pay  for  the  coals,  and  that 
the  contract  being  thus  a  contract  implied  from  acts, 
the  defence  founded  upon  the  want  of  a  seal  was  not 
availible.  I  do  not  understand  that  case  as  having  been 
decided  on  the  old  recognized  exceptions  of  necessity 
or^  convenience,  but  as  decided  purely  upon   there 
being  an  implied  contract  to  pay  raised  by  implication 
of  law  upon  the  acceptance  of  goods  supplied.    That 
wai  the  view  taken  by  Wightman,  J.,  in  Clarke  v. 
Cuckfield  Union^  and  I  will  re«d  a  passage  from  his 
judgment  from  which  that  appears.     After  having 
pointed  out  the  conflict  of  opinion  that  existed  in  the 
various   dedsiony,  he  said :    « I  greatly  regret  the 
present  state  of  the  law  upon  a  subject  so  important. 
It  would,  perhaps,  have  been  better,  and  have  avoided 
the  unoertainty  which  now  exists,  if  the  old  rule  had 
never  been  relaxed ;  but  b»ing  as  it  is,  the  question 
is  whether  the  demand  in  question  comes  within  any 
of  the  recognized  exceptions  to  the  general  rule.      I 
am  disposed  to  think  it  does,  and  that  wherever  the 
purposes  for  which.a  corporation  is  created  render  it 
neoeesary  that  work  should  be  done  or  goods  supplied 
to  carry  such  purposes  into  effect,  as  in  the  case 
of  the  guardians  of  a  poor  law  union,  and  orders 
are  given  at  a  board  regularly  constituted  and  having 
general  authority  to  mske  contracts  for  work  or  goods 
necessary  for  the  purposes  for  which  the  corporation 
was  created,  and  the  work  is  done  or  goods  supplied 
or  accepted  by  the  corporation,  and  the  whole  con- 
sideration is  executed,  the  corporation  cannot  keep 
the  goods  or  the  benefit  and  t%  fuse  to  pay  on  the 
ground  that,  though  the  members  of  the  corporation 
who  ordered  the  goods  or  work  were  competent  to 
make  a  contract  and  bind  the  rest,  the  formality  of  a 
deed  or  of  affixing  the  seal  were  wanting,  and  then 
say,  '  No  action  lies ;  we  are  not  competent  to  nukke 
a  parol  contract ;  and  we  avail  ourselves  of  our  own 
disability.'" 

It  seems  to  me  that  there  again  the  exception  based 
upon  the  contract  being  one  arising  upon  the  recdpt 
of  the  benefit  of  acts  done  at  the  request  of  a 
corporate  body  is  reoogmzed  in  the  same  way  as  it 
was  recognized  subsequently  by  Blackbum,  J.,  in 
Nichohon  v.  Bradfield  Union. 

There  is  another  authority  which  equally  directly 
recogniz-s  this  exception  as  one  of  the  exceptions  to 
the  rule  that  contracts  of  corporations  must  be  under 
seal.    That  case  is  Haigh  v.  North  Brierley  Uniofh  in 


which  Brie,  J.,  said :    "  I  am  of  opinion  that  this  rule 
should  be  discharged.    The  question  is  one  rather  of 
fact  than  of  law.    8ander$  v.  8L  Neofs  Union  and 
Clarke  v.  Cuckfield  Union  seem  to  me  to  have  dedded 
that  an  action  lies  against  the  guardians  of  a  union  to 
recover  money  for  work  and  labour,  though  performed 
under  a  contract  not  under  seal ;  and  the  grounds  for 
that  decision  are  elaborately  stated  by  my  brother 
Wightman  in  the  latter  of  these  two  oases " ;   and 
then  he  cited  the  passage  which  I  have  already  read 
from   the   judgment   of   Wightman,  J.      I  ought, 
however,    to    ^l   attention    to   the   judgment    of 
Crompton,  J.,  in  Haigh  v.  North  Brietley  Union,  who 
apparently  took  the  view  that  if  all  the  work  had 
been  done  under  one   antecedent   contract   a   seal 
might  have  been  necessary.    It  is  not  necessary  to 
express  any  opinion  upon  that  point,  for  it  does 
not  apply  to    the   present    case,  where  there  was 
no  single  antecedent  order  but  a  series  of  orders, 
further  tiian  to  say   that  I   am    of   opinion    that 
in  tins  case  there  was  no    one   contract  or   order 
which  overrode  all,  but  that  there  was  a  series  of 
small  orders  given  for  the  work  which  was  done  by 
the  plaintiff.     Having  expressed  this  view  prefer- 
ring the  dedsions  whidi  follow  the  line  of  reasoning 
ia  Clarke  v.  Cuckfidd  Union  to  the  opposite  series  of 
dedsions,  I  do  not  think  that  it  is  necessary  for  me 
to  say  anything  more  about  the  various  authorities 
which  have  been  dted.     I  will,  however,  mention 
the  case  of  Yotmg  v.  Leamington  Corporc^on,  but  only 
for  the  purpose  of  saying  that  this  question  was  to  a 
certain  extent  dealt  with   by  Lord   Blackburn   in 
delivering  his  opinion.    Though  he  does  not  say  so  in 
plain  and  definite  terms,  it  seems  to  me  that  Lord 
Blackburn  did  prefer  the  cases  which  followed  Clarke 
V.  Cuckfield  Union  to  the  cases  which  were  opposed  to 
it — ^that  is,    he   adhered  to  his  view  expressed  in 
Nicholson  V.  Bradfield  Union,  At  all  events  it  can  saf  dy 
be  said  that,  the  passage  from  the  j  udgment  in  Nichohon 
V.  Bradfield  Union  having  been  dted  in  the  House  of 
Lords,  and  especially  the  passage  from  the  judgment 
of  Blackburn,  J. ,  not  one  word  can  be  found  from  any 
one  of  the  learned  lords  which  oasts  any  doubt  upon 
that  which  Blackburn,  J.,  had  said. 

Before  I  leave  this  matter  I  wish  to  say  that  this 
view,   that    contracts   may   be    implied   after   the 
consideration    has  been  executed  and    the    benefit 
accepted,  undoubtedly  has  been  held  in  a  variety 
of  cases,  cases  in  which  it  was  held  that  no  seal 
was  necessary.     It   was  not   denied  in  argument 
that  that  would  be  true  in  an   action  for  money 
had  and  recdved.     It  could  not   be  denied  that 
it  would  be  true  in  an  action  for  goods  sold  and 
delivered.      That  was  decided  in  De  Grave  v.  Mon^ 
motith  Corporation,  which  is  referred  to  in  several  of 
the  subsequent  oases  as  being  a  case  of  authority. 
Then  there  is  the  case  whidh  arose  frequently  of  an 
action  of  indehitatue  assumpait  for  use  and  occupation ; 
and  there  are  also  the  cases  in  which  the  corporation 
was  not  suing,  but  the  tenant  was  suing  the  corpora- 
tion on  the  basis  of  his  position  as  the  tenant  of  the 
corporation.    In  the  argument  in  the  present  case,  as 
in  several  of   the   old  cases,   it  was  attempted  to 
explain  these  authorities  upon  the  basis  that  they 
were  all  cases  in  which  the  matters   were    dther 
trivial,  or  of  daily  occurrence,  or  urgent  necessity,  so 
that  tiie  absence  of  a  seal  could  be  justified  under  the 
well-recognized  exception.    But,  as  was  pointed  out 
by  Mr.  Lush,  if  one  nmits  the  exception  in  cases  of 
executed  oondderation  in  that  way,  the  real  effect  is 
that   one  does  not  give  any  effect  to  the  excep- 
tion   at    all;     it    only    leaves    the    matter    just 
as   it   was   before.      Quite   independentiy   of   this 
exception,  and  taking   only  the  old  ezoepiion,    a 
seal  would  not  be  necessary,  and  therefore  it  would 
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haye  been  unneoesBary  to  fall  back  upon  an  implied 
contract  ariaing  horn  an  exeoated  consideration-  I 
do  not  know  that  it  is  really  necessary  for  me  to  go 
now  at  any  greater  length  into  the  matter.  I  woidd 
like,  however,  to  point  out  that  the  exception  based 
upon  an  executed  consideration  is  not  one  of  recent 
origin,  because  it  was  stated  by  Lord  Denman,  O.J., 
in  Doed,  Pennington  v.  Taniere,  where  he  said:  **To 
enforce  an  executory  contract  against  a  corporation  it 
might  bd  necessary  to  show  that  it  was  by  deed ;  bat, 
where  the  corporation  have  acted  as  u]^on  an  executed 
contract,  it  is  to  be  presumed  agamst  them  that 
everything  has  been  done  that  was  necessary  to  make 
it  a  binding  contract  upon  both  peurties,  t&ey  having 
Lad  all  the  advantage  they  would  have  had  if  the 
contract  had  been  regularly  made.  This  is  by  no 
means  inconsistent  with  the  rule  that,  in  general,  a 
corporation  can  only  contract  by  deed;  and  it  is 
merely  raising  a  presumption  against  them,  from  their 
acts,  that  they  have  contracted  in  such  a  manner  as 
to  be  binding  upon  them,  whether  by  deed  or  otiier- 
wise."  Although  expressed  in  different  language  I 
think  that  Lord  Denman  in  effect  meant  to  say  that 
a  person  can  rely  as  against  a  corporation  upon  a 
contract  based  upon  an  executed  consideration. 
Under  the  circumstances  of  this  case  I  think  that 
our  proper  course  is  to  differ  from  the  judgment  of 
Darling,  J.,  and  to  give  judgment  in  favour  of  the 
plaintiiQEl  My  judgment  is  bftsed  entirely  upon  the 
principles  wluoh  I  understand  to  have  been  laid  down 
b?  Wightman,  J,,  in  Clarke  v.  CucJcfield  Union  and  by 
Erie,  J.,  in  Haigh  v.  North' Brierhy  Union, 

SxiBLiiro  and  Mathbw,  L.JJ.,  gave  judgment  to 
the  same  effect. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Bovjer,  Cotton,  &  Bower, 

Solicitors  for  the  defendants,  Indermaur  db  Brown, 
for  Lewis  tS:  Quennell,  Brentwood. 


Sigfl  Otourt  of  3wtm. 
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Buckley,  J.  j  ^^^  2. 

In  re  Anqlo-Obibntal  Oabpet  Manufaotubing 
Co.  (a.) 

Company— Debentures— Extension  of  time— Winding  up 
before  registration — Companies  Act,  1900  (63  <jfc  61 
Vict,  c.  43),  M.  14,  15. 

An  order  was  made  under  section  15  of  the  Companies 
Ait,  1900,  extending  the  time  for  registering  a  charge 
created  by  a  trust  deed  on  certain  debentures  until  a  date 
fourteen  days  after  the  making  of  the  order,  bat  *'  with^ 
out  prejudice  to  the  rights  of  parties  acquired  prior  to 
the  time  when  such  trust  deed  and  debentures  shall  be 
actually  registertd,'*  Ten  days  after  the  order  was  made 
the  company  passed  a  resolution  for  voluntary  winding 
up.  On  thefourteeTiih  day  after  the  order  was  made  the 
charge  was  duly  registered. 

Such  registration  held  riot  to  make  the  debenture- 
holders  secured  creditors  oa  against  the  general  body  of 
creditors,  whose  rights  were  protected  by  the  form  of  the 
ordef. 

On  the  25th  of  June,  1901,  the  Auglo-Oriental 
Oarpet  Manufacturing  Oa  executed  a  trast  dead 
conveyiog  certain  property  to  trustees  to  secure  the 

(a.)  Beported  by  L.  W.  Bybnb,  Esq.,  Banister- 
at-lAW. 


principal  and  interest  agreed  to  be  paid  by  oerfcun 
debentures  and  charging  its  busioess  and  undertaking 
and  other  assets  by  way  of  a  floating  charge  with 
repayment  of  the  principal  and  interest  secured  or  to 
be  secured  by  such  debentures,  and  on  the  same  day 
issued  a  series  of  debentures.  Tnese  securities  were 
not  registered  as  required  by  the  Companies  Axst^ 
1900,  s.  14. 

On  the  11th  of  October,  1901,  notioe  was  issued 
convening  a  meeting  for  the  2l8t  of  October  to  pass 
an  extraordinary  resolution  for  voluntary  winding 
up.  The  meetiog  was  adjourned  until  the  11th  of 
November. 

On  the  let  of  November  an  order  was  made 
exteading  the  time  for  registration  of  the  trust  deed 
and  debentures,  until  the  15  th  of  November,"  without 
prejudice  to  the  rights  of  parties  acquired  prior  to 
the  time  when  such  trust  deeds  and  debentures  shall 
be  actually  registered." 

On  the  11th  of  November  an  extraordinary  resolu- 
tion for  voluntary  winding  up  was  passed,  and  on 
the  15  th  of  November  the  charge  created  by  the  trust 
deed  and  debentures  was  duly  registered. 

Tne  liquidator  issued  an  originating  summons  in 
the  winding  up  to  obtain  the  deoiiion  of  the  court 
whether,  as  against  the  general  body  of  creditors,  the 
debenture-holders  were  secured  creditors. 

McSwinney,  for  the  liquidator. 

P.  0,  Lawrence,  K»C,,  and  Austen- Carimell,  for  tiie 
trustees  of  the  trust  deed  and  the  debenture-holders, 
cited  In  re  Johnson  d:  Co.,  50  W.  B.  482,  [1902]  2  Ch. 
101. 

Norton,  K^C,  and  Muir  Mackenzie,  for  unsecured 
creditors. 

Buckley,  J.,  said  that  immediately  upon  the  com* 
mencement  of  the  winding  up  it  became  the  duty  of 
the  liquidator  t3  collect  &e  assets  and  divide  them 
among  the  then  existing  creditors.  At  that  moment, 
in  the  absence  of  any  registration  of  their  security, 
the  debenture-holders  were  unsecured  creditors.  Tne 
order  extending  the  time  for  registration  nnder 
section  15  of  the  Companies  Act,  1900,  was  made 
*'  without  prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  such  trust  deed  and  deben- 
tures shall  be  actually  registered,"  and  these  words, 
whatever  their  precise  hmits,  clearly  included  and 
saved  the  right  which  the  creditors  acquired  on  the 
pMsing  of  the  winding-up  resolution  to  have  the 
assets  realized  and  dutributed  among  them  pari 
poasu. 

In  making  the  order  in  the  above  form  m  In  re 
Joplin  Brewery  Co.,  60  W.  B.  75,  [1902J  1  Ca.  79,  he 
had  no  intention  of  deciding  what  class  of  creditors 
would  be  protected  by  the  words  employed,  and 
he  could  not  derive  from  the  order  of  the  Court 
of  App?al  in  In  re  Johnson  d  Co,,  aoy  assist- 
ance in  ascertaining  the  class  of  creditors  wko 
ought  to  be  protected  by  the  order  in  a  oase  like 
the  present.  The  words  employed  in  the  order 
in  the  latter  case  appeared  to  have  exactly  the 
same  effect  as  those  used  in  the  Joplin  Brewery 
oase ;  in  the  Joplin  Brewery  ease  there  were 
two  classes  of  creditors  only  to  be  considered— 
(a)  those  who  were  asking  for  the  order,  and  (6) 
other  creditors.  In  In  re  Johnson  <&  Co.  tiiere  were 
three  classes  to  be  considered — (a)  those  who  were 
asking  for  the  order ;  {b)  others  who  were  oontraotn* 
ally  entitled  to  rank  pari  passu  with  class  (a) ;  and  (e) 
other  creditors.  The  contractual  rights  of  classes  (a) 
and  (6)  inter  se  required  the  insertion  of  special  pro-> 
visions ;  but  as  between  classes  (a)  and  [b)  on  the  one 
hand,  and  class  (c)  on  the  other«  the  relevant  words 
were  simply  "  withoat  prejndioe  to  any  rights  •   •  • 
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whioh  may  have  been  or  may  be  acqaired  against  the 
holders  of  the  said  debentures  .  •  .  prior  to  tbe 
time  when  the  last-mentioned  debentures  shall  be 
actually  registered.'*  These  words  were  in  effect  the 
same  as  those  used  in  the  JopUn  Brewery  caae,  for  the 
only  differenoe  in  wording,  the  insertion  of  "  against 
the  holders  of  the  said  debentures/'  made  no  differ- 
ence in  effect,  for  the  right  g  ven  by  statute  to  the 
creditor,  was  a  right  as  against  the  holders  of  un- 
registered debentures. 

The  case  w«8,  however,  iu  his  view,  overed  by  the 
decision  in  In  re  S.  Abrahams  iSc  Sons,  50  W.  B.  284, 
[1902]  1  Ch.  695,  and  the  suggestion  made  by 
btirling,  L.J.,  when  considering  the  form  of  order 
submitted  ia  In  re  Johnson  &  Co.,  [1902]  2  Ch.,  at  p. 
110. 

Solidtorj,  Ridsdale  &  Son,  for  Chadujick  &  Sons, 
Dewsbury ;  Fritchard,  Englefiell,  <Jb  Cd. 


Chan.  Div.        )  r  ^    a 

Swinfen  E*dy,  J.  ]  '^'^^  *• 

Wkld-Blundbll  v.  Wolselby  and  Others,  (a.) 

StUlement  —  Waste  —  Timh&i* — Equitahle  toaste—  Oma' 
mental  timber — Intention  of  settlor — Inference  from 
existing  circumstances. 

Where,  in  an  action  for  an  injunction  by  a  remainder- 
man under  a  settlement  of  real  estate  to  restrain  a  tenant 
for  life  not  impeachable  for  waste  from  cutting  timber, 
the  plaintiff  adduces  some  evidence  that  some  of  the 
timber  which  is  being  cut  by  the  defendant  {the  tenant  far 
life)  woe  either  originally  planted  or  was  left  standing 
for  the  purpose  of  ornament  or  shelter,  by  the  settlor,  the 
plaintiff  has  made  out  a  primiL  facie  case  for  an  injunc^ 
tion  on  the  ground  of  equitable  waste,  which  the  defendant 
must  answer* 

Special  case. 

This  was  a  case  stated  for  the  opinion  of  the  court 
.  uoder  section  19  of  the  Arbitration  Act,  1889.    From 
the  case  stated  the  foUovnng  facts  appeared : 

By  an  indenture  of  settlement,  made  the  11th  of 
September,  1869,  betnreen  Edward  Joseph  Wf»1d  (since 
deoeased)  of  the  first  part,  Reginald  Joseph  Weld  (the 
eldest  son  of  the  said  E.  J«  Weld)  of  the  second  part, 
and  Walter  Weld  and  John  Joseph  Middleton 
(trustee*)  of  the  third  part,  the  Lul  worth  estate  was 
settled  {inter  alia)  to  the  use  of  the  said  B.  J.  Weld 
and  his  assigns  during  his  life  without  impeachment 
of  waste,  with  divers  remaioders  over.  At  the  date  of 
these  proceedings  the  plaintiff,  Charles  Joseph  Weld- 
Blundell,  was  contingently  entitled  uoder  the  settle- 
ment to  an  estate  for  life  m  remainder.  He  was  also 
tenant  of  Lul  worth  Castle  under  a  lease.  The  said 
B.  J.  Weld  (who  was,  and  had  been  since  the  death  of 
his  father  in  1877,  tenant  for  life  in  possession  of  the 
Lalworth  estate)  was  a  person  of  unsound  mind,  so 
found  by  inquisition,  and  two  of  the  defendants — 
namely,  Edward  Talbot  Wolseley  and  Agnes  Frances 
Weld,  were  the  committees  of  his  estate ;  the  other 
defendants,  Henry  Dake  &  Son,  were  auctioneers 
employed  by  the  committees. 

During  the  winter  1901-1902  the  defendants  Duke 
ft  Son,  acting  on  the  instructions  of  tbe  other 
defendants,  marked  for  felling  certain  trees  (540  or 
thereabouts  in  number)  standing  on  the  said  Lul  worth 
estate,  and  78  or  thereabouts  of  such  540  trees  were 
accordingly  felled. 

This  action  was  commenced  on  the  17th  of 
February,  1902,  and  by  his  statement  of  claim  the 

(a.)  Beported  by  B.  Hill,  Esq.,  Barrister-at-Law» 


plaintiff  claimed  [inter  alia)  an  injunction  to  restrain 
the  defendaats  from  felling  or  removing  any  of  the 
Sftid  trees. 

Copies  of  the  writ  of  summons  and  the  pleadings 
in  the  action  were  to  be  taken  as  part  of  the  cMe. 

By  an  order  of  the  court  dated  the  27th  of 
October,  1902,  made  upon  a  motion,  the  hearing 
whereof  was  by  consent  treated  as  the  trial  of  the 
action,  the  court  declared  that  an  agreement  for  a 
reference  contained  in  certain  letters  therein  specified 
was  binding  on  the  parties.  And  it  was  b^  oooseut 
ordered  that  a  special  referee  should  be  appointed  in 
manner  therein  mentioned  to  make  ao  inquiry  and 
report  to  the  court  whioh  of  the  said  540  trees  had 
properly  been  or  might  properly  be  flUd  by  the 
defend^ts,  and  which  of  tbe  said  trees  ought  properly 
to  have  been  or  ought  properly  to  be  left  by  the 
defendants  standing. 

Copies  of  the  said  order  and  the  letters  therein 
specified  were  to  be  taken  as  part  of  the  case. 

Li  pursuance  of  the  said  order  the  Hon.  Cejil  F. 
Parker  was  appointed  special  referee. 

The  inquiry  wai  proceeded  with,  and  on  the  12  th 
of  February,  1903  (the  day  appointed  by  the  special 
referee),  the  Hon.  Gerald  Lasoelles,  deputy  surveyor 
of  the  New  Forest  and  the  Crown  lands  in  Hampshire 
(the  only  witnt'ss  called)  was  examined  in  support  of 
the  plaintiff's  case. 

A  transcript  of  the  shorthand  note  of  his  endence 
was  initialled  by  the  referee,  and  was  to  be  taken  as 
part  of  the  case. 

The  said  witness  haviog  been  examined  the  plain- 
tiff s  cise  was  closed  by  his  counsd,  and  thereupon 
counsel  for  the  defendants  submitted  that  no  evidence 
had  been  given  that  any  of  the  said  540  trees  were 
trees  which  the  defendants  were  not  entitled  to  fell 
and  might  not  properly  fell,  and  that  no  case  had  been 
made  by  the  plamtiff  requiring  an  aoswer  by  the 
defendants.  It  was  contended  on  their  behalf  that 
in  the  absence  of  evidence  that  any  of  the  said  trees 
had  been  planted  or  designedly  left  for  ornament  by 
the  settlor  through  whom  the  plaintiff  claimed  the 
defendants  were  entitled  to  fell  all  the  said  trees,  and 
that  no  such  evidence  had  been  given.  Counsel  for 
the  plaintiff  contending  to  the  contrary,  tiie  referee 
was  requested  by  counsel  for  the  defendants,  and 
agreed,  to  state  a  case  for  the  opinion  of  the  court 
before  proceeding  to  hear  any  evidence  on  behidf  of 
the  defendants.  The  question  submitted  for  the 
opinion  of  the  court  was :  Whether  any  evidence  had 
been  g^ven  upon  which,  in  the  absence  of  any  evidence 
ou  behalf, of  the  defendants,  the  referee  could  properly 
find  and  report  that  any  of  the  said  540  trees  were 
such  as  might  not  properly  be  felled  by  the  defend- 
ants. 

Neville,  K.O.,  and  Barnard  LaiUy,  for  the  defend- 
ants — ^The  deputy  surveyor  in  his  evidence  says  it  is 
impossible  not  to  come  to  the  oondnsion  that 
the  woods  in  question  were  planted  for  orna- 
ment and  shelter.  But  it  is  not  enough  to  say 
that  they  were  planted  for  those  purposes  at  some 
former  period.  There  mu4t  be  some  evidence  that  the 
settlor  himself  either  actually  planted  them  or 
allowed  them  to  remain  with  that  intention. 
[SwiNFSN  Eady,  J.— Suppose  au  ornamental  avenue 
of  elms,  leading  up  to  a  maosiou-house,  and  standing 
for  perhaps  150  years.  What  evidence  could  you 
have  of  the  intention  with  which  the  trees  were 
planted  P]  There  must  be  some  evidence  before  tiie 
court  will  interfere  with  the  legal  rights  of  a  limited 
owner"— rights  which  exist  where,  aa  in  this  case,  he  is 
unimpeaohable  of  waste,  and  the  settlement  says 
nothing  about  equitable  waste.  Those  rights  cannot 
ba  taken  away  by  merely  proving  that  the  trees  are  in 
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fact  omamental;  the  qneation  is  what  the  settlor 
oonsidered  oraamental ;  but  no  doubt  less  evidence 
would  be  required  in  the  case  of  an  avenue.  [Swinfbn 
Eady,  J. — ^There  the  fact  would  ipeak  for  itself.] 
But  even  in  the  case  of  an  avenue  the  primd  facie 
evidence  might  be  rebutted  if  it  could  be  proved  that 
the  trees  had  been  treated  as  marketable  timber.  If 
the  plaintiff's  contention  is  right  you  have  only  to 
prove  the  present  omamental  character. 

They  cited  Marquis  of  Downshire  v.  Sandys,  6  Ves. 
(2od  ed.,  1827)  107 ;  Wombwell  v.  Belasyae  (cited,  6 
Vfs.,  p.  110a);  Marker  v.  Marker y  9  Hare  1 ;  Ilalliwell 
V.  Phillips,  6  W.  E.  408, 4  Jur.  N.  S.  607;  Ckamherlayne 
V.  Dummer,  3  Bro.  C.  C.  649. 

Eve,  K,0,,  andi  Leigh  Clare,  for  the  plaintiff,— The 
ooly  way  to  ascertain  the  intention  of  the  settlor  is 
by  inference  from  existing  circumstances.  If  the 
woods  are  clearly  suitable  for  ornament  and  shelter  it 
is  fair  to  assume  they  have  been  planted  for  those 
purposes,  and  it  is  the  same  as  to  subsequent  dealings. 
A  man  receives  an  estate  in  a  particular  condition — 
say,  with  ornamental  timber.  Is  not  his  retention  of 
that  timber  a  proof  that  he  retains  it  for  the  purpose 
of  ornament  P  From  such  circumstances  the  court 
can  infer  the  intention  of  the  settlor  :  LuahingUm  v. 
Boldero,  6  Madd.  149. 

Neville,  K,C,,  replied. 

Swinfbn  Baby,  J.— The  isme  before  the  referee 
was  entirely  a  question  of  fact.  He  heard  the 
evidence  on  one  bide  and  hai  submitted  to  the  court 
the  question  of  law  whether  there  is  any  case  for 
the  def<mdant8  to  answer.  I  am  told  the  referee 
was  selected  by  reason  of  his  special  qualifications 
and  thttt  he  has  viewed  the  woods  in  question,  but 
the  special  oaie  contains  no  reference  to  his  having 
done  BO. 

It  has  often  been  said  that  the  question  whether 
any  trees  have  been  planted,  or  left,  for  ornamental 
purposes  is  a  question  of  fact.  The  main  difference 
m  different  oases  lies  in  the  evidence  necessary  to 
establish  that  fact.  Taere  is  often  great  difficulty 
in  saying  what  constitutes  omamental  timber.  It 
may  be  tbat  nearness  to  a  mansion-house  is  a  sufficient 
indication,  but  neither  this  nor  the  existence  of  a  park 
is  a  necessary  element.  Mr.  Neville  says  some 
evidence  is  requisite  tbat  the  settlor  intended  to  treat 
the  timber  as  ornamental,  or  tiiat  he  considered  it 
was  planted  for  shelter.  There  is  evidence  to  show 
that  in  Mr.  Lasoelles'  opinion  at  least  some  of  the 
woods  were  designedly  planted  for  shelter.  With 
reg^d  to  the  Kennel  Bings  and  the  pleasure-grounds 
there,  he  says  he  thinks  they  were  planted  as  part  of 
one  scheme  to  shelter  tbat  amphitheatre  in  whSoh  the 
lake  and  castle  are,  and  for  residential  purposes,  and 
(as  to  a  part  of  them)  that  they  were  of  great  use  for 
shelter.  With  regard  to  Kennel  Wood  he  expressed 
the  opiiiion  that  it  was  planted  later  when  they  found 
more  shelter  was  required.  Tibese  trees  were  of  various 
ages,  some  oaks  being  about  150  years  old,  and  some 
larch  about  forty  years.  These  latter  would  therefore 
have  been  planted  shortly  before  the  date  of  the 
settlemeAtof  the  11th  of  September,  1869.  Kennel 
Wood  may  be  taken  as  an  example  of  trees  possibly 
planted  or  left  by  the  settlor  for  purposes  of  shelter. 
It  has  been  urged  that  with  regard  to  the  way  some 
of  the  woods  were  treated,  especially  as  to  the  great 
thinning  that  took  place,  there  is  good  indication  how 
far  th^  settlor  himself  treated  them  as  ornamental, 
but  though  thinning  was  extensively  done  in  the 
Bowling  Qreen  Wood,  there  is  no  evidence  of  such 
thinning  elf  ewhere.  As  to  the  drives  through  some 
of  the  woods,  though  they  may  have  been  originally, 
or  at  some  timei  pleasure  drives,  they  are  not  so  now. 


But  there  is  quite  sufficient  evidence  on  the  part  of 
the  plaintiff  to  call  for  an  answer  from  the  defendants, 
not  mdeed  as  to  all  the  trees— but  even  if  it  be  so  as 
to  some  onlyi  there  can  be  but  one  answer  to  the 
special  case.  Turner,  L.J.,  in  Micklethwait  v.  Mickle- 
thwait,  5  W.  E.  861,  1  De  G.  &  J.  504,  at  p.  524, 
says,  speaking  of  a  settlor  or  devisor:  ''If  by 
his  disposition  or  by  his  acts  he  hss  indicated 
an  intention  that  there  should  be  a  continuous 
enjoyment  in  succession  of  that  which  he  has  himself 
enjoyed,  in  the  state  in  which  he  has  himself  enjoyed 
it,  it  must  surely  be  against  conscience  that  a  tenant 
for  life  claiming  under  his  disposition  should,  by  the 
exercise  of  a  legal  power,  defeat  that  intention.  We 
have  here,  I  think,  t^e  clue  by  which  the  difficulty  of 
this  case  can  be  solved.  If  a  devisor  or  settlor 
occupies  a  mansion-house  with  trees  planted  or  left 
standing  for  ornament  around  or  about  it,  or  keeps 
such  a  mansion-house  in  a  state  for  occupation,  and 
devises  or  settles  it  so  as  to  go  in  a  courss  of 
succession,  he  may  reasonably  be  presumed  to 
anticipate  that  those  who  are  to  succeed  him 
will  occupy  the  mansion-house,  and  it  cannot  be 
presumed  that  be  meant  it  to  be  denuded  of  that 
ornament  which  he  has  himself  enjoyed.  Tliis  court 
therefore  in  such  a  case  protects  the  trees  against  the 
acts  of  the  tenant  for  life.'* 

The  issue  for  the  court  to  determine  is  not 
whether  the  timber  is  now  ornamental*  but  whether 
it  was  planted  or  left  by  the  owners  of  the  estate  for 
the  purpoie  of  ornament  or  shelter,  and  this  as  to 
some  of  the  trees  is  proved  by  the  evidence.  I  am  of 
opinion,  accordingly,  that  the  special  case  ought  to  be 
answered  in  the  Affirmative. 

Solicitors,  Colyer  &  Colyer;  Eland,  Neitleship,  <£ 
BuU. 


|gou0e  of  lotb^. 

From  C.  A.  )  -ij-      1 1 

(England).  }  ^*y  ^^• 

BRA.DLEY  AND  ANOTHER  V.   CaRRITT.   (a.) 

Mortgage — Redemption — Clog  on  equity  of  redemption— 
Collateral  advantage  to  mortgagee — Advantage  con- 
tinuing after  redemption  —  Mortgage  of  shares  — 
Employment  of  mortgagee  as  broker. 

Collateral  stipulations  in  a  mortgage  eease  to  operate 
on  redemption,  so  that  a  mortgage  security  cannot  validly 
provide  that  the  mortgagee  shaU  obtain  any  advantage 
which  arises  after  or  goes  beyond  the  <m«  when  the 
principal,  costs,  and  interest  are  repaid,  for  such  would 
be  a  fetter  upon  the  mortgagor's  right  to  redeem, 

Whtre,  therefore,  a  holder  of  shares  in  a  tea  company 
mortgaged  them  to  secure  an  advance,  and  at  the  same 
time  agreed  to  use  his  best  endeavours  to  secure  that  the 
mortgagee  should  always  thereafter  have  the  sale  of  all  the 
company's  teas  as  broktr,  and  the  mortgage  was  paid  off. 

Held  (Lords  Sband  and  liodley  dissenting),  that  as 
the  bargain  between  the  parties  was  at  an  end  upon  the 
repayment  of  the  loan,  the  agreement  as  to  employing  the 
broker  after  that  time  was  invalid* 

Decision  of  the  Court  of  Appeal  (49  W.  R.  593,  [1901] 
2  K.  B.  550)  reversed. 

Appeal  from  an  order  of  the  Courb  of  Appeal 
(A.  L.  Smith,  M.B.,  and  Yaughan  Williams  and 
Stirling,  L.JJ.)  (49  W.  B.  593.  [1901]  2  K.  B.  550), 
affirming  a  judgment  of  Bigham,  J. 


(a.)  Reported  by  G.  H.  Grafton,  Esq.,  Barrister- 
at*Law. 
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HOTTSB  OF  LOBDS. 


The  ^tf  are  gWen  at  leogth  in  Lord  Lindley's 
judgment.  They  are  biiefly  sammarized  in  tiie 
following  state  aaeot: 

In  May,  1892,  in  oonsideration  of  an  adyanoe  of 
£2.250  mad^  by  the  respondent  to  the  appellant, 
William  Bradley,  the  said  appellant,  mortgaged  to 
the  respondent  1,500  ocid  shares  in  a  tea  company  to 
leonre  repayment  of  the  loan,  and  at  the  same  time 
agreed  to  nse  his  best  endeavours  to  secure  that  the 
respondent  should  always  thereafter  have  the  aale  of 
all  the  company's  teas  as  broker,  and  he  agreed  in 
the  event  of  the  company's  teas  beiog  sold  otherwise 
to  pay  the  respondent  the  amount  of  commission 
which  he  would  have  earned  if  the  teas  had  been  sold 
through  him. 

WiUiam  Bradley's  brother  James,  without  being  a 
mortgagee,  entered  into  a  similar  agreement,  that 
baing  of  a  subsidiary  character  in  view  of  the 
majority  of  the  House. 

The  loan  was  repaid,  and  the  company  having 
ceased  to  employ  the  respondent  as  broker,  he 
brought  the  action  to  recover  damages  againit  the 
brothers  for  breach  of  the  agreements. 

At  the  trial  the  jury  returned  a  verdict  for  respon- 
dent for  £750,  and  Bigham,  J.,  gave  judgment 
accordingly. 

This  was  upheld  by  the  Court  of  Appeal  holding 
that  the  collateral  advantage  secured  to  the  mort- 
gAfsee  was  one  which  might  be  bargained  for. 

The  Bradleys  appealed. 

Montague  Luaht  K.C,  and  Buckmaster,  K,C.y  for  the 
appellants. — ^The  agreement  must  be  coo  fined  to  the 
oontionance  of  the  security.  Where  the  principal 
debt,  interest,  and  mortgagee's  costs  have  been  paid, 
tiie  whole  consileration  is  gone.  The  undertakiog 
here  oonstitutes  a  clog  on  the  equity  of  redemption : 
NoaJces  v.  Rice,  50  W.  R.  305,  [1902]  A.  C.  24.  Thi* 
appeal  is  almost  identical  with  the  Irish  case — Browne 
V.  Ryan  [1901]  2  Ir.  R.  653.  8aU  v.  Marquis  of 
Northampton,  40  W.  R.  529,  [1892]  A.  O.  1,  affirmed 
the  mortgagor's  right  on  redemption  to  have  back 
hia  property  in  its  original  form.  Santley  v.  Wilde, 
48  W.  B.  90,  [1899]  2  Oh.  474,  was  disapproved  in 
Noak^  v.  Bio^  in  this  House. 

J.  A»  Hamiltony  K»G,,  and  Dawion  Miller,  for  the 
respondent. — Nothiog  unfair  in  this  arrangement : 
Mainland  v.  Upjohn,  37  W.  R.  411,41  Cti.  D.  126. 
The  dog  on  the  equity  of  redemption,  if  any,  was 
personal. 

They  referred  to  Bigga  v.  Hoddinott,  47  W.  R.  84, 
[1898]  2  Oh.  307. 

Buckmaatery  KQ.,  replied. 

Thb  House  took  time  for  consideration. 

May  11.— Lord  Macnaqhten.— This  appeal  raises 
in  a  Bugbtly  different  form,  and  with  some  difference 
of  oiroaniaiance,  the  question  which  this  House  had 
to  coDsider  in  the  recent  case  of  NoaJces  v.  Bice, 
Your  lordships,  I  think,  have  nothing  to  do  now  but 
to  determine  whether  the  distinction  between  the 
present  case  and  the  case  of  Noakee  v.  Bice,  as  finally 
dedded,  is  or  is  not  a  solid  and  substantial  difference 
leading  to  a  different  result.  Other  points,  no  doubt, 
were  discussed  at  the  bar,  but  the  only  effect  of  the 
discussion  was  to  incumber  and  embarrass  the  argu- 
ment on  the  one  point  which  was  really  arguable.  In 
my  yiew,  all  these  othtr  points  were  and  are  im- 
material»  and  1  pass  them  by  altogether. 

The  distinction  between  Noakee  v.  Bice  and  the  case 
under  review  is  brought  out  very  dearly  in  the 
judgment  of  the  Court  of  Appeal  which  .was  delivered 
by  Stirlingy  HJ*  It  is,  I  need  not  say,  a  most  careful 
judgment,  to  which  little  or  nothing  could  be  added 
by  me  learned  coonael  for  the  respondent.    But  if  I 


t 


am  not  mistaken,  it  shows  some  trace  of  the  difficnltiet 
created  by  recent  decisions  and  dida  of  the  Oourt  of 
Appeal.    And  certainly  it  is  only  fair  to  bMur  in  mind 
that  at  the  time  when  it  was  delivered  the  case  of 
Noakee  v.  Bice  had  not  gone  beyond  the  Court  of 
Appeal,    while    the    principles    re-established,     or 
definitely  asserted   by   this    House    in    Noakee    v. 
Bice  had  been  thaken  and  obscured  by  the  decision 
of  the  Court  of  Appeal  in  Santley  v.   Wilde.    I  am 
aware  that  Lord  lindley,  from  whom  I  should  never 
differ  without  the  greatest  hesitation  and  mi^givinff, 
still  holds  that  Santley  v.  Wilde  was  rightly  decided. 
My  noble  and  learned  friend  will,  I  am  sure,  pardon 
me  for  saying  that  I  am  unable  to  concur  in  that 
view.    I  think  i^e  method  of  the  judgment  question- 
able, and  the  effect  subversive  of  a  settled  doctrine  of 
equity.    Santley  v.  Wilde  was  the  case  of  a  mortgage 
to  secure  an  advance  of  money.    The  loan  was  the 
occasion  of  the  mortgage.    The  end  and  purpose  of 
the  mortgage  was  to  secure  the  loan ;  and  but  for  one 
stipulation  in  the  mortgage   deed  the   transaction 
would  have  been  a  matter   of    ordinary   everyday 
ocourrenoa.    The  mortgagee  stipulated,  of  oourie,  for 
repayment  of  principal,  and  for  payment  of  interest 
properly  so  called.  And  by  way  of  further  remunera- 
tion for  the  accommodation  afforded  he  stipulated  for 
a  share  of  the  profits  to  be  derived  from  the  use  of 
the  mortgaged  property,  which  happened  to  be  a 
theatre  held  under  lease  for  a  term  of  years.    Now 
that  the  usury  laws  have  been  repealed,  there  cannot, 
I  think,  be   any   objection  to  such  a.  stipulation, 
provided  it  comes  to  an  end  when  the  mortgagee  is 
paid  principal,  interest,  and  costs.    But  in  Santley  v. 
Wilde  the  stipulation  was  that  the  mortgagee  should 
receive  his  share  of  profits  after  the  mortgage  was 
paid  off  during  the  continuance  of  the  mortgagor's 
interest  in  the  property,  for  the  whole  teroi  of  the 
lease.     That  stipulation   was,  as  it  seems   to  me, 
unquestionably  part  of  the   mortgage   transaction. 
Wfll,  the  mortgagee  calls  in  the  loan.    The  mort- 
gagor tenders  principal,  interest,  share  of  profits  up 
to  date,  and  costs,  and  demands  a  re-assignment. 
Tnis  demand  is  refused.    Then  he  brings  an  action 
for  redemption.    Reversing  Byrne,  J.,  the  Court  of 
Appeal  held  that  the  mortgagor  was  not  entitled 
to  redeem.    The  way  by  which  the  court  arrived 
at    that    conclusion    was    this :     *'  A    mortgage/' 
said   the    Master    of    the    Bolls,    <'  is   a    convey- 
ance  of  land  or  an   assignment  of   chattels  as  a 
security  for  the  payment  of  a  debt  or  the  discharge 
of  some  other  obligation  for  which  it  is  given."    I 
cannot  help  thinking  that  the  double  aspect  which 
this  definition  apparently  presents    may  have  had 
something  to  do  with  the  result.    For  the  Court  of 
Appeal  proceeded  to  split  up  the  mortgage  transao- 
tioa  into  two  parts—a  security  for  payment  of  the 
debt  and  a  security  for  the  discharge  of  an  additional 
obligation.     They  said  in  effect,    ''The  mortgagor 
may  pay  off  the  debt  if  he  likes,  but  that  will  not 
discharge  the  mortgage.    The  mortgage  will  remain 
as  a  security  for  the  performance  of  the  obligation 
relating  to  the   share  of  profits.    As  long  as  that 
obligation  lasts  the  mortgage  stands."    The  result, 
therefore,  was,  to  use  the  words  of  Cozens-Hardy,  J., 
that  "the  proviso  for  redemption  was  nugatory," 
because  it  only  came  into  operation  when  there  was 
*' nothing  on  which  it  could  operate."    That  seems 
to  me  to  be  a  very  far-reaching  decision.    It  reduces 
the  rule  that  a  mortgage  cannot  be  made  irredeemable 
to  a  dead  letter.    Ton  have  only  to  tack  on  some 
stipulation,  such  as  men  of  business  might  well  agree 
to  if  there  were  no  mortgage,  and  the  thing  is  done. 
In  Noakea  v.  Bice  the  mortgagee  suffered,  it  would 
seem,  merely  because  his   legal   advisers    had   the 
misfortune  to  know  a  little  law,  and  had  not  learned 
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the  seoret  of  Santley  y.  Wilde,  They  thought  they 
00  old  make  the  ooveoast  on  which  they  mf^ant  to 
rely  run  with  the  land.  If  they  had  not  puzzled  oyer 
a  matter  which  is  often  one  of  some  difficulty — if 
they  had  only  inserted  a  covenant  to  the  efiPeot  that 
the  mortgagor  and  his  assigns  should  get  their  beer 
from  the  mortgagee,  and  from  no  one  else,  so  long 
as  the  lease  lasted,  and  if  the  proviso  for  redemption 
had  been  so  expressed  as  to  cover  that  obligation,  the 
mortgage,  according  to  Santley  v.  Wilde,  would  have 
been  irredeemable  and  the  covenant  open  to  no  objec- 
tion. 

Now,  what  was  the  Court  of  Appeal  to  d  >  when  it  was 
confronted  by  the  decision  in  Santley  v.  Wilde,  aad at 
the  same  time  warned  by  what  was  said  in  Bigga  v. 
ffoddinott,  that  judges  were  not  to  go  one  step 
beyond  what  had  been  actually  decided  ?  I  must 
say  I  think  the  court  took  the  only  course  open  to  it. 

It  is  observed  in  the  jadgmcDt  of  the  Court  of 
Appeal  that  it  has  never  been  laid  down  that  it 
is  essential  for  the  validity  of  whit  are  called,  not 
very  happily,  I  think,  collateral  stipulations,  that 
they  should  cease  to  opf  rate  on  redemption.  That  i9 
perfectly  trae.  But  it  may  be  said  with  equal  trath 
that,  puttiog  aside  the  case  of  Santley  v.  Wilde,  there 
is  no  oase  to  be  found  in  the  books  from  the  earliest 
period  to  the  present  day  in  which  a  mortgagee  after 
redemption  ever  attempted  to  k^ep  on  foot  the  benefit 
of  any  collateral  stipulation  which  was  part  and 
parcel  of  the  mortgage  transaction.  And  that  surely 
ii  far  more  significant.  Ton  coidd  hardly  expect  to 
find  in  any  jadicial  utterance  a  note  of  warning 
agaiost  an  experiment  which  before  Santley  v.  Wilde 
no  one  ever  thon^ht  of  tryiog.  Tlien  it  is  to  be 
observed  that  it  was  the  view  of  Cozens-H^dy,  J.» 
and  of  the  Court  of  Appeal  in  Noakee  v.  Bice, 
that  the  covenant  in  quostton  in  that  oase  imposed 
an  actual  burden  on  the  land  whidi  was  the 
lubj-ot  of  the  mortgage.  "The  covenant,"  said 
CoUins,  L.J.,  **  imposes  a  tie  upon  the  house,  not  a 
personal^  restriction  upon  the  mortgagor.  Giving 
great  weight  to  this  circumstance,  and  intending,  no 
doubt,  to  keep  strictly  within  the  line  of  decided  cases, 
the  learned  judges  of  the  Court  of  Appeal  came  to 
the  conclusion  that  a  direct  fetter  on  the  equity  of 
redemption,  such  as  that  which  was  supposed  to  exist 
in  Noahee  v.  Rke,  was  not  permissible,  bat  that  a 
fetter,  or  restriction  operating  indirectly,  thoush  it 
might  have  the  same  effect,  was  not  open  to  objec- 
tion, and,  indeed,  was  sanctioned  by  principles  said 
to  have  been  laid  down  in  Biggs  y.  Hoddinott* 

The  real  qaestioa  is  whether  this  diitinotion  can  be 
supported.  It  is  necssary,  I  think,  to  examine 
closely  the  reasoning  on  which  the  conclusion  of  the 
learned  judges  of  the  Court  of  Appeal  was  based.  At 
the  outset  th^y  were  met  by  a  passage  in  a  former 
jadgment  of  Bigby,  L.J.  "  Tne  property,"  8*id 
Bigby,  L.J.,  in  Noakte  v.  Rice,  "  which  comes  back 
to  the  mortgagor  most  not  be  worse  than  it  was  when 
it  was  mortgaged,  and  the  mortgagee  must  not, 
either  expressly  or  by  implication,  reserve  to 
idmself  any  hold  up^n  the  property  after  the  time 
for  redemption  has  arrived  and  the  right  of 
redemption  has  been  put  in  force."  That  was 
very  much  what  was  s%id  in  this  Hotue  when 
the  case  was  before  your  lordships.  And  it  is  quite 
right  so  far  as  it  goes.  To  that  expressioa  of  opiaion 
exception  was  takeo.  The  words  «  by  implication  " 
are  explained  away  by  saying  it  is  **  an  expression 
which  we  consider  to  have  been  used  by  Bigby, 
L.J.,  with  reference  to  a  class  of  cases  in  which  the 
obligation  takes  the  form  of  a  penal  sam  or 
liquidated  damages  by  way  of  penalty  on  the  doinpr 
of  a  particular  thing."  I  am  not  quite  sure  that  I 
undervtand  the  force  or  application  of  that  observa- 


tion. Then  the  judgment  goes  on  to  observe,  "  It  it 
said,  however,  that  the  shares,  after  redemption,  are 
fettered,  inasmuch  as  the  stipulations  into  whioh  the 
mortgagor  had  entered  would  prevent  him  from 
dealina:  so  freoly  with  hii  property  as. he  otherwise 
would."  Then  follow  these  important  words:  ''It 
is  quite  possible  that  an  indirect  e£feot  of  this  nature 
may  flow  from  theee  stipulations,  but  the  same  reeult 
would  have  followed  if  the  fttipulations  had  been  entered 
into  on  the  occasion  of  an  ad vanoe  being  made  by  the 
plaiatiff,  to  the  defendant  W.  M.  BrdMlley,  on  his  personal 
security,  and  in  that  c%8e  the  stipulation  woi^d,  as  it 
seems  to  us,  be  perfectly  valid."  There  Sjgain  I  have 
some  difficulty  in  following  the  reasoning  of  the 
Court  of  Appeal.  I  should  not  have  sapposed  that 
any  one  would  contend  that  the  peculiar  doctrines  of 
equity  applicable  to  mortgage  transactions  apply  iu 
all  cases,  whether  there  is  a  mortgage  or  not,  and  I 
rather  doubt  whether  the  circumstance  that  a  stipula- 
tion is  valid  when  it  is  not  part  of  a  mortgage  tens- 
action  is  an  argument  for  its  validity  when  it  is. 

The  judgment  concludes  by  repeating  what  was 
said  at  the  outset :  **  There  is  no  decision  that  such 
indirect  e£fect  of  the  stipulations  brings  them  within 
the  doctrine  of  equity  under  consideration,  and  so  to 
hold  would,"  it  add«,  '*  reduce  the  operation  of  the 
dec'sion  in  Biggs  v.  Hoddinott  within  very  narrow 
limits.  For  these  reasons  we  think  that  tiie  equity 
of  redemption  ought  not  in  the  present  oase  to  be 
held  to  be  clogged." 

I  have  stated,  in  the  words  of  their  jadgmenf^  the 
reasons  which  induced  the  learned  judges  of  the 
Court  of  Appeal  to  decide  against  the  present  appel- 
lants. I  doubt  whether  thoie  reasons  can  be  regaraed 
as  altogether  satisfactory.  As  to  the  last  reason,  I 
must  say,  speaking  for  myself,  that  I  am  not  sure 
that  it  would  be  a  great  misfortune  if  the  operation  of 
every  d^cinon  were  to  be  confined  to  the  matter 
decided,  and  the  principles  on  which  the  decision 
reets.  Harm,  I  think,  is  sometimes  done  l>y  general 
exprssiions,  even  in  praise  of  a  principle  whioh 
everybody  admires  in  the  abstract,  when  they  are  not 
necessary  for  the  purpose  in  hand.  Though  true  in 
themselves,  they  are  apt  to  be  misunderstood  owing 
to  the  connection  in  which  they  are  found.  One 
learned  jadge,  we  know,  thought  Santley  v.  Wilde 
was  covered  by  Biggs  v.  Roddinott,  though  the  actual 
decision  in  Biggs  v.  Hoddinott  does  not,  I  think, 
touch  the  point  raised  in  Santley  v.  Wilde.  Biggs  v* 
Hoddinott  was  a  plain  case.  It  purported  to 
decide  two  things.  In  the  first  place,  it  purported 
to  decide  that  a  mortgage  may  be  made  irre- 
deemable for  a  reasonable  period.  Well,  everybody 
knows  that  when  money  was  placed  out  on  mortgage  as 
au  investment  nothing  was  more  common  than  to  mske 
the  mortgage  irredeemable  for  a  certain  limited  time. 
It  was  au  old  and  well  established  practice,  and  a  very 
reasonable  practice  too.  I  do  not  understand  that  in 
the  case  of  Teevan  v.  Smith,  30  W.  B.  716,  20  Ch.  D. 
724,  Jessel,  M.B.,  treated  the  point  as  open  to  any 
possible  doubt.  He  referred  to  it,  I  tbink,  as  a 
practice  well  understood  aud  perfectly  valid.  The 
other  matter  whioh  Biggs  v.  Hoddinott  purported  to 
decide  was  that  a  stipulation  f  i>r  additional  remunera- 
tion during  the  continuance  of  the  mortgage  was 
valid.  That,  again,  was  a  mattor  which  was  hardly 
open  to  question  after  the  repeal  of  the  usury  laws. 
As  Lord  Davey  pointed  out  in  Noake$  v.  Rice,  the 
additional  remuneration  is  only  interest  in  another 
form.  Bach  a  stipulation  does  not  prevent  the  mort- 
gagor getting  back  his  property  or  impede  or  obitruot 
redemption.     . 

It  seems  to  me  to  be  playing  with  words  to  say  that 
on  redemption  these  shares  came  back  to  Mr.  Bradley 
no  worse  they  were  when  he  mortgaged  them.    If  X 
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part  with  property  owing  to  a  temporary  neceaiity 
and  the  property  is  returned  to  me  afterwards,  do  I 
get  it  back  just  as  it  w4S  when  it  comes  enveloped  in 
an  atmoflph<»ra  of  danger  which  was  not  prevent  when 
I  parted  with  it  P  Is  it  none  the  worse— i«  its  useful- 
ness to  me  unimpaired,  if  it  now  requires  delicate 
handling  and  cautious  treatment  to  preveot  it 
becoming  a  source  of  mischief  to  its  owner?  Mr. 
Bradley  could  not  have  safely  sold  or  mortgafl^ed  any 
of  these  shares  when  he  got  them  back.  True  their 
value  to  a  purchaser  or  a  mortgagee  would  be  juit  the 
s%me.  But  what  would  have  been  Mr.  Bradley's 
position  ?  We  were  told,  and  it  seems  to  stand  to 
reason,  that  the  only  market  for  shares  of  this 
description  is  to  be  found  among  tea  brokers.  T-  a 
brokers  want  to  get  hold  of  shares  in  a  tea  company 
in  order  to  h%ve  the  sale  of  the  company's  tea*. 
That  means  or  points  to  the  diaplacement  of  the 
acting  broker.  A  change  of  brokers  fn  Mr.  Brad- 
ley's company  would,  if  the  respondent  be  right, 
necessarily  expose  Mr.  Bradley  to  a  heavy  liability. 
The  Court  of  Appeal  says  that  is  not  enough ;  the 
mortgagee  has  not  retained  any  direct  hold  upon  the 
shares,  though  he  may  have  indirectly  brought  about 
the  same  result.  I  do  not  think  ^it  is  necessary  that 
there  should  be  any  hold  upon  the  property,  direct 
or  indirect.  I  think,  as  I  ventured  to  say  in  Noake$ 
V.  Rice,  that  equity  will  not  permit  any  device  or  con- 
trivance designed  or  calculated  to  prevent  or  impede 
redemption.  And  I  think  your  lordships  save 
sanction  to  that  proposition  when  you  approved  the 
decision  in  the  Irish  case  of  Browne  v.  Ryan.  Can 
you  impose  on  the  equity  of  redemption  a  fetter 
operatiog  indirectly  when  you  cannot,  as  it  in 
admitted,  impose  a  fetter  which  operates  directly  P  I 
should  have  thought  that  that  question  answered  it- 
self—you cannot  So  indirectly  that  wh'ch  you  must 
not  do  directly. 

The  result,  therefore,  in  my  opinion,  is  that  the 
judgment  of  the  Court  of  Appeal  cannot  be  main- 
tained, and  the  action  must  fail  so  far  as  it  regards 
Mr.  W.  M.  Bradley.  It  fails  too,  I  think,  as  regards 
Mr.  James  Bradley.  His  liability,  in  my  opinion, 
was  only  secondary  and  subsidiary  to  his  brother's 
liability.  When  Mr,  Carritt,  by  his  own  act  in  calling 
in  the  loan,  put  an  end  to  th^  liability  of  Mr.  W.  M 
Bradley,  the  liability  of  Mr.  James  Bradley  fell  with 
it. 

For  the  reasons  I  have  given  I  move  your  lordships 
that  the  appeal  be  allowed  anl  the  action  dismissed, 
and  that  the  respondent  do  pay  the  costs  both  here 
and  below. 

Lord  Shai^d. — In  thi«  case  I  have  had  the  advan- 
tage of  reading  and  carefully  considering  the  judg- 
ment of  my  noble  and  learned  friend  Lord  Lindley, 
ani  I  agree  with  him  in  thinking  that  the  judgments 
of  Bigham,  J.,  and  of  the  Court  of  Appeal  should  ba 
affirmed  and  the  appeal  dismissed.  It  is  unnecassary 
for  me  to  recapitolate  the  facts  of  the  case,  which 
have  been  fully  statdd  by  his  lordship,  and  as  I  a  n 
in  complete  agreement  with  him  in  the  grounds  of 
judgment,  I  wall  make  only  a  few  observations  in 
addition. 

In  the  case  of  James  Bradley  there  is  merely  a 
reference  to  the  loan  which  the  pUintiff  Mr.  Carritt 
had  given  to  his  brother ;  and  in  consideration  of  this 
he  agrees  as  a  shireholder  in  the  S^phinjuri  Bhael 
Tea  Co.,  ani  in  every  other  capacity,  that  Mr.  Carritt 
or  any  firm  of  brokers  of  which  he  shall  for  the  time 
being  be  a  partner  *' shall  always  hereafter  have  the 
sale  of  all  the  company's  teas  as  broker,  and  in  case 
of  any  of  the  company's  teas  being  sold  otherwise  than  ' 
through  you  or  your  firm  I  personally  engage  and 
agree  to  pay  you  the  amount  of  the  commission  which 


you  or  your  firm  would  have  earned  if  the  teas  had 
been  sold  through  you  or  your  firm."  This  obliga- 
tion is  unconditional  and  simple.  In  respect  of  a  loan 
given  an  obligation  is  granted,  and  not  a  word  is 
added  which  can  suggest  the  argument  as  to  fettering 
or  clogging  the  security  aff^  rded  by  the  temporary 
transfer  of  shares  in  the  case  of  his  brother  William 
McKeczie  Bradley,  in  the  action  against  him. 

Then  as  regards  William.  Aft^  an  acknowledg- 
ment of  money  lent,  an  obh'gation  for  repayment 
with  interest,  a  bill,  and  a  transfer  of  shares  in  th<4 
Sephinjuri  Bheel  Tea  Co.  as  security,  subject,  of 
course,  to  a  right  of  redemption  on  the  repayment  of 
the  loan  and  interest,  the  agreement  proceeds : 

*'  4.  I  further  agree  as  a  shareholder  in  the  Sephin- 
juri Bheel  Tea  Co.  (Limited),  and  in  every  other 
capacity,  to  use  my  best  endeavours  to  secure  that 
you  or  any  firm  of  brokers  of  which  you  for  the  time 
being  shall  be  a  partner  (as  you  shall  elect)  shall 
always  have  the  sale  of  all  tbe  company's  teas  as 
broker."  With  this  addition :  "And  in  the  event  of 
any  of  the  company's  teas  being  sold  otherwise  than 
through  you  or  your  firm,  I  personally  eogage  and 
agree  to  pay  to  you  or  your  firm  the  amount  of  the 
commission  which  you  or  your  firm  would  ha^e 
earned  if  the  teas  had  been  sold  through  you  or  your 
firm." 

I  confess  I  think  it  was  unfortunate  for  the  law 
that  the  rule,  now  called  a  principle,  "  Once  a  mort- 
gage always  a  mortgage,"  with  ail  ite  consequences, 
was  ever  carried  further  than  was  necessary  for  the 
purpose  of  relieving  borrowers  from  forfeiture  of 
their  property  on  non-payment  of  the  sum  lent  on  a 
fised  day.  I  strongly  agree  with  the  expressions  of 
opinion  of  Lord  Bramwell  in  the  case  of  Salt  v. 
Marquis  of  Northampton^  of  Bowen,  L.J.,  and  Lord 
Lindlfy,^Chitty,  L  J.,  and  the  present  Master  of  the 
Bolls  in  the  case  of  Biyga  v.  Jloddinett,  that  in  agree- 
ments and  obligations  which  cannot  be  represented 
to  be  unconscionable,  or  to  have  been  procured  by 
fraud  or  undue  iLfluence,  and  which  are  expressed  ^'n 
dear  laoguAge  quite  undcntood  by  the  parties  who 
have  entered  into  them,  effect  should  be  given 
to  the  terms  used,  having  regard  to  the  true  nature 
of  their  bargain.  The  origin  of  the  rule  is,  however, 
to  be  traced,  I  believe,  not  to  its  natural  and  reason- 
able meaning  in  itself,  but  to  the  provisions  of  the 
usury  laws  which  existed  when  it  was  introduced. 
"Once  a  mortgage  always  a  mortgage,"  however, 
had,  and  I  think  sbU  has,  down  to  the  present  date, 
application  only  where  the  power  of  redemption  by 
repayment  of  the  loan  is  itself  fettered  or  dogged  by 
conditions  which  prevent  full  redemption  even  where 
such  repayment  is  made  or  offered.  And  I  agree  with 
Lord  Lindley  in  holding  that  this  is  not  a  case  of  that 
class,  and  that  where,  as  here,  redemption  can  be 
fully  obtained  by  repayment  of  the  loan  and  interest, 
a  separate  obligation  f  r  a  different  or  collateral 
ad7antage  to  the  lender  is  valid  acd  enforceable. 

It  was  argued  that  by  aitide  4  of  the  agreement 
Mr.  WiUiam  Bradley  became  bound  to  remain  for  all 
time  a  shareholder  of  the  Sephinjuri  Bheel  Tea  Co., 
and  that  this  obligation  was  a  fetter  on  hit  right  to 
redeem  his  shares  and  to  dispose  of  them,  which  by 
agreement  affected  the  shares  as  his  property  even 
after  the  redemption  of  the  loan.  I  am  dearly  of 
opinion  that  there  whs  no  such  obligation  undertaken 
either  exprcislyor  by  implication.  If  be  continued  to 
be  a  shareholder,  no  doubt  he  undertook  to  us 4  his 
influence  in  that  character  to  continue  Mr.  Carritt  as 
broker ;  but  he  was  quite  free  to  sdl  his  shares,  as  he 
was  also  free  to  re>deem  them  on  repayment  of  the 
loan.  The  true  force  of  the  agreement  was  contained 
in  the  entirely  separate  obligation  that  if  the 
qompany's  teas  should  be  sold  otherwise  than  through 
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Mr.  Oarritt'f  firm,  he  oevertheless  personally  bonnd 
himself  to  pay  the  broker's  commission  to  Mr.  Carritt 
or  his  firm.  It  may  be  assumed  that  if  he  had  not 
agreed  to  grant  that  obligation  he  would  not 
have  obtained  the  loan.  By  the  agreement  there  was 
no  reitraint,  fetter,  or  impediment  on  ti^e  power  to 
redeem  the  mortgage.  Oa  payment  of  prmoipal  and 
interest  Mr.  William  Bradley  was  entitled  to  have  the 
mortgage  entirely  discharged  or  redeemed,  and  to 
recover  the  subject  of  the  mortg^age  exactly  as  he  had 
previously  possessed  it.  The  case  is  entirely  dis- 
tinguished from  such  a  case  as  that  of  Noakea  v.  Bice, 
or  similar  oases,  where,  even  after  repayment  of  the 
principal  and  interest  of  the  loan,  the  subject  of  the 
security  still  remained  fettered  by  the  condition  that 
it  WAS  by  the  agreement  to  be  a  tied  house.  So  in 
all  the  cases  which  bave  occurred  in  which  the  rule 
«  Once  a  mortgage  always  a  mortgage "  has  been 
enforced,  the  subject  of  the  mortgage,  notwithstand- 
ing the  redemption  by  repayment  of  principal  and 
interest  remaintd  in  some  way  fettered.  Here  the 
merely  personal  obligation  to  continue  to  pay  com- 
mission on  the  withdrawal  of  the  business  of  sdling 
the  teas  in  no  way  affects  the  subject  of  tiie  security. 
The  obligation  was  entirely  separable  and  separate 
from  anythiuflT  relating  to  the  subject  of  the  security, 
which  was  Mr.  Bradley's  shares  in  the  company, 
and  there  is  no  reason  for  holding  that  the  obliga- 
tion is  in  any  way  invalid.  It  appears  to  me, 
on  my  construction  of  the  agreement,  that  if  the 
appellants  are  to  succeed  in  their  present  argu- 
ment, the  rule  of  law  said  to  be  founded  on 
equity  must  henceforth  not  be  merely  **Once  a 
mortgage  always  a  mortgage,"  but  **  Once  a  mortgage 
and  a  separate  peisonal  agreement  or  obligation  by 
the  mortgagor,  always  a  mortgage  only,  and  no  fcuch 
binding  agreement  or  obligation  *' ;  and  that^it  may 
be  contended  hereafter  that  ^e  rule  in  this  form  may 
be  enforced  even  where  the  security  and  the  subject 
of  the  security  can  be  completely  redeemed  by  the 
simple  repayment  of  principal  and  interest.  I  confess 
I  think  such  a  proposition  is  unreasonable  and  un- 
warranted, for  it  operates  so  as  to  prevent  the  owner 
of  a  property  from  using  its  value  to  the  fall  extent 
in  obtaining  a  loan  on  it,  and  enables  him  to  disregard 
a  clear  obligation  undertaken  for  onerous  causes.  If 
the  right  of  redemption  of  the  mortgage  is  quite  un- 
fettered, the  authorities  cited  do  not,  I  think,  apply ; 
and  that  is  the  case  here. 

In  the  case  of  Noakea  v.  Bice  1  simply  concurred  in 
the  judgment  given.  The  Lord  Chancellor  had  entirely 
expressed  the  view  of  the  law  which  I  strongly  hold  in 
his  iudgment  which  he  gave,  to  the  effect  that  Lord 
lindley  had  **  given  a  most  authoritative  exposition 
of  the  true  effect  of  the  rule  in  the  case  of  SanUey  v. 
Wilde,"  Lord  Lindley  had  there  said,  in  words  which 
the  Lord  Chancellor  quoted  and  in  which  I  entirely 
agree :  "  Any  provision  inserted  to  prevent  redemp- 
tion on  parent  or  performance  of  the  debt  or  obliga- 
tion for  which  the  security  was  given  is  what  is  meant 
by  a  dog  or  fetter  on  the  equity  of  redemption,  and 
is  therefore  void.  It  follows  from  this  that  once  a 
mortgage  always  a  mortgage,  but  I  do  not  understand 
that  this  principle  involves  the  further  proposition  that 
the  amount  or  nature  of  the  farther  debt  or  obligation, 
the  payment  or  performance  of  which  is  to  be  secured, 
is  a  clog  or  fetter  within  the  rule."  The  Lord 
Chancellor  carefully  added:  *<It  is  and  must  be  in 
each  case  a  question  of  the  particnlar  thing  which  is 
advanced  as  a  clog  or  fetter,  and  in  some  cases  it  may 
be  seen  to  come  very  near  the  line.  Whatever  rale 
is  Uid  down  one  can  reduce  it  to  something  like  an 
absurdity  by  taking  an  extreme  case." 

Tne  onlv  oase^to  which  I  think  it  necesiary  to  refer 
is  that  of  Browne  v.  Ryan^  one  of  that  very  class 


which,  as  the  Lord  ChanoeUor  says,  "  may  be  said  to 
come  very  near  the  line."     In  that  case  the  mori- 

Sagee  sought  damages  for  the  breach  of  a  oontraot 
eprivlng  the  mortgagor  of  his  property  even  after 
its  redemption  by  him,  thus  leavmg  a  fetter  on  the 
subject  of  the  security,  as  Lord  Lindley  observes  in 
his  judgment  in  this  case ;  and  so  it  may  be  taken 
simply  as  aa  illustration  of  the  rule,  '*  once  a  mort- 
gage always  a  mortgage,"  and  is  in  this  view  clearlj 
to  be  distinguished  from  the  present  case,  for  in  this 
case  there  lis  no  fetter  of  any  kind  on  the  power  of 
redemption. 

Lord  Dayey.— In  advising  this  Housa  in  the  case  of 
Noakea  v.  /2fce,  I  endeavoured  to  express  my  views  as 
to  the  meaning  and  effect  of  the  equitable  mlea 
affecting  the  redemption  of  mortgage  securities.  I 
see  no  reason  to  dissent  from  anyuiog  which  I  then 
said,  and  I  need  not  repeat  it.  I  might,  however, 
have  added  that  the  expression  "clogging*'  or 
*' fettering"  the  equity  of  redemption  U  not  the 
happiest  mode  of  expressing  the  object  to  which  the 
third  rule  referred  to  by  me  is  directed.  The  prin- 
ciple, as  it  appears  to  me,  is  that  on  payment  of  the 
principal,  interest,  and  costs,  together  with  any  bonus 
or  anything  in  the  nature  of  a  bonus  which  has  been 
properly  stipulated  for,  and  has  become  payable,  the 
mortgage  contract  comes  to  an  end,  and  tiie  mort- 
gigee  is  entitled  to  get  his  property  back,  unaltered 
in  character,  condition,  and  incidents,  and  is  hence- 
forth relieved  from  the  burden  imposed  upon  him  by 
the  contract.  If  this  be  the  true  principle  (as  I  think 
it  is),  the  decision  of  the  present  case  .presents  no 
difficulty.  There  can  be  no  doubt  that  the  obligation 
assumed  by  the  first  appellant  in  clause  4  of  the 
agreement  of  the  16th  of  May,  1892,  is  part  of  the 
morfg4ge  contract,  and  the  corresponding  advantage 
to  the  respondent  was  derived  therefrom  exclusively. 
The  form  of  the  agreement  sho^  this.  It  begins 
with  the  words,  "In  considi^ration  of  two  thousand 
and  fifty  pounds  this  day  advanced  by  you  to  me." 
Then  follow  six  numbered  paragraphs  containing  the 
terms  agreed  to  by  the  mortgagee,  incduding  the 
fourth  clause,  which  commences  with  the  words  "  I 
further  agree,"  and  so  forth.  If,  therefore,  any 
breach  of  the  agreement  in  olause'4  had  taken  place 
daring  the  currency  of  the  mortgage,  or  any  moneys 
had  become  exigible  under  it,  I  mflULC  no  doubt  that 
the  appellant  William  Bradley  would  have  been  liable^ 
But  the  mortgage  has  now  been  paid  off,  and 
everything  which  became  due  during  the  currency  of 
it  has  been  paid.  The  breach  whidi  is  complained  of 
has  taken  place  since  redemption,  and  I  am  really  at 
a  loss  to  understand  how,  consistently  with  the 
equitable  dootriue,  a  mortgagee  can  insist  on  retaining 
toe  benefit  of  a  covenant  in  the  mortgage  contract 
materially  affecting  the  enjoyment  of  the  mortgaged 
property  after  all  principal,  interest,  and  costs,  and 
everything  which  has  become  payable  before  redemp- 
tion, his  been  paid.  I  agree  with  Lord  Maonaghten 
iu  toinking  that  the  cue  of  SanUey  v.  Wilde  was 
wrongly  decided.  I  thought  so  when  Noakea  v.  Bice 
was  under  consideration  in  this  House,  and  a  further 
examination  of  the  report  of  the  case  has  confirmed 
me  in  my  opinion.  Two  of  the  learned  judges  who 
decided  that  Cise  in  the  Court  of  Appeal  thought 
that  it  was  covered  by  the  case  of  ^i^^s  v.  HoddinoU, 
I  cannot  agree.  It  is,  to  my  mind,  plainly  distin- 
guishable. All  that  I  understand  to  have  been  decided 
iu  Bigga  v.  Eoddincit  is,  first,  that  the  stipulations  for 
the  continuance  of  a  loan  for  five  years  was  valid ;  and 
secondly,  that  a  covenant  to  take  beer  from  the  mort- 
gagee limited  to  the  ccntinuwce  of  the  security  did 
not  clog  the  equity  of  redemption,  and  was  enforce- 
able by  injunction.    Lord  Lindley,  however,  based 
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his  d^drion  in  8anU*y  y.  Wilde  on  a  broader  ground  ; 
bat  be  seems  to  me  to  have  divided  the  tran«aotion 
i<  to  two  parts — namely,  a  loan  of  £2,000  and  a  sale 
of  two-thirds  of  the  profits  of  the  theatre.  That  seems 
to  me  a  fa^Ucioas  and  wrong  way  of  looking  at  the 
transaotion,  which  was  a  mortgage  transaotion.  and 
the  only  consideralion  for  the  grant  of  two-thirds  of 
the  profits  was  the  loan  of  the  money.  It  appears  to 
me  that  the  claim  to  retain  the  security  as  a  security 
for  the  share  of  profits  was  in  fact  imposing  a  fetter 
on  the  redemption  on  payment  of  principsl,  interest, 
and  oosts.  And  I  understand  this  to  be  the  view  taken 
by  Lord  Biacnaghten. 

It  is,  in  my  opinion,  idle  to  say  that  the  mortgagor 
in  this  case  has  got  bis  property  biok  unfettered,  or 
that  he  has  the  unrestnoted  enjoyment  of  it,  if  the 
agreements  contamed  in  the  fourth  clause  of  the 
contract  of  the  1 0th  of  Miy,  1892.  are  held  to  con- 
stitute a  continuing  obligitioo.  It  is  said  that  the 
porformance  of  these  agreem  nts  it  not  secured  on  the 
shares.  But  that  is  not  necessary.  The  agreement* 
which  were  held  objection abU,  bo'h  in  Browne  v.  Eyan 
and  Noakes  v.  Bice,  did  not  constitute  charges  on  the 
mortgaged  premises,  but  they  fettered  the  mortgagor 
in  the  one  case  in  the  free  disposition,  and  in  the 
other  the  free  enjoyment,  of  his  property.  In  the 
present  case  the  agreemeat  it  that  the  appellant 
W.  ^  Bradley  will  **  as  a  shareholder  *'  use  hit  best 
endeavours  to  secure  the  sale  of  the  c  >mpany*8  tea^  to 
the  respondent  or  hii  firm,  and  ia  the  ev<}nt  of  the 
teas  being  fold  through  another  broker  will  pay  to 
the  respondent  the  amount  of  the  commission  which 
he  or  hts  firm  might  have  earned.  In  other  words,  he 
agrees  to  use  the  votiog  p  d  wer  attached  to  his  shares  in 
a  partionlar  way  for  the  respondent's  benefit.  Now, 
what  is  a  share  P  It  is  a  bundle  of  rights,  of  which 
the  right  of  voting  at  meetings  of  the  company  is  not 
the  least  im porta*. t.  Oan  it  be  said  that  the  mort- 
gagee does  not  retain  a  hold  upon  the  shares  whioh 
form  the  mortgaged  propertf^,  or  that  tbe  mort<af<or 
has  had  full  redemption  of  it  when  the  latter  is  not 
free  to  exercise  a  material  right  in  such  manner  as  he 
may  think  mos<:  conducive  to  his  own  interests  f  He 
may  think  it  advantageous  or  othArwise  to  deal  wit*i 
hif  shares  without  losing  the  influence  in  the  com- 
pany's counsels  which  might  enable  him  to  secure  the 
performance  of  tbe  first  part  of  the  agreement,  or 
ranning  a  serious  lisk  of  liability  under  the  second 
part.  He  may  think  it  advantageous  to  the  company 
to  employ  another  broker,  or  that  the  change  would 
prodaoe  a  better  return  on  his  shares ;  but  if  he  gives 
effect  to  his  opinion  he  incurs  what  is  iuf  ffect  a  heavy 
penalty. 

I  can  see  no  difference  in  principle  between  this 
case  and  the  case  of  Browne  v.  Byan,  which  has 
already  been  approvt'd  in  this  Hous«.  The  respondent 
can  no  more  claim  to  be  continuously  employed  as  broker 
for  the  sale  of  the  teas  of  the  appellant's  company, 
or  to  be  compensated  for  the  loss  ox  his  commi'siion  if 
not  so  employed,  than  the  land  agent  in  Browne  v. 
ByaUf  who  claimed  to  be  employed  in  the  sale  of  the 
farmer's  estate,  or  to  be  compensated  for  the  loss  of  his 
commission.  I  am  therefore  of  opinion  that,  even  if 
the  fonrth  clause  of  the  contract  bears  the  construc- 
tion which  has  been  put  upon  it  by  the  couits  below, 
the  agreements  contained  in  it  are  such  as  cannot,  in 
the  dronmstances,  be  enforced  by  the  courts  of  this 
ooontry.  But  I  doubt  whether  we  ought  to  put  that 
constraction  on  the  clause  in  question.  Primd  facie,  a 
clause  in  a  mortgage  contract  is  limited  to  tbe 
duration  of  the  mortgage  relation  between  the  co  - 
trBOting  parties.  In  this  clause  we  have  the  words 
**  always  hereafter  "  but  I  observe  that  in  two  other 
olaoses  (the  third  and  the  tenth)  a  similar  phrase, 
"  at  any  time  hereafter/'  is  used  and  is  limited  by 


the  context  to  the  duration  of  the  mortgage. 
I  am  dif posed  to  say  that  the  words  **  always  here- 
after,'' having  regard  to  the  nature  and  purport  of 
th<^  agreement,  in  like  manner  mean  at  any  time 
hereafter  during  the  currency  of  the  loan.  But  in  the 
view  which  I  take  of  the  case  it  is  not  necessary  for 
me  to  express  a  decided  opinion  on  the  question. 

With  regard  to  the  appellant  Jam<)8  Bradley's 
agreement,  I  think  it  was  part  of  the  same  transaotion 
and  ancillary  to  the  principal  agre<)ment  and  by  way 
of  further  security  and  increased  remuneration  to  him 
for  the  use  of  his  meney ;  and  I  am  of  opinion  that 
it  mutt  bs  construed  in  the  same  way,  and  stand  or 
f  411  with  the  principal  agreement. 

I  am  therefore  of  opinion  that  the  deciuon  of  the 
the  Court  of  Appeal  should  be  reversed,  and  insteid 
thereof  the  action  should  be  dismissed  with  cost^,  and 
the  respondent  should  pay  the  costs  in  the  Court  of 
Appeal  and  in  this  House. 

Lord  BoBEBTSOir.— In  considering  th<s  case,  I  h%ve 
found  myself  greatly  aided  by  first  forming  a  clear 
oonoeptiou  of  what  is  the  respondent's  theory  of  M<-. 
William  Bradley's  rights  and  duties  as  a  shareholder 
of  this  company.  Before  this  loan  and  agree  n^nt, 
Mr.  William  Bradley  was  entitled,  like  everyone  else, 
to  use  his  position  as  a  shareholder  solely  for  his  own 
benefit.  In  particular,  he  could  vote  for  such  tea 
brokers  as  he  thought  would  bring  in  good  profits, 
and  tiierrfore  good  dividends  .on  his  I  541  shares. 
Now,  aocordiog  to  the  respondent,  he  is  not  entitled 
to  do  this.  On  the  contrary,  he  is  bound  to  vote  m 
the  important  matter  of  choosing  a  tea  broker,  not 
in  the  interests  of  himself,  the  shareholder,  but  in  the 
interests  of  the  responient,  the  candidate  f  )r  the  tea 
brokership.  It  is  true  he  has  the  option  ^somewhat 
derisory,  as  I  cannot  but  think)  of  voting  tr^eij  and 
pacing  two 'tea  brokera ;  for,  if  the  respondent  is  nit 
appointed,  then  Mr.  Williana  Bradley  hts  got  to  m^ike 
good  to  the  reap  '>ndent  th<)  oommisvion  lost  by  that 
gentleman's  non-employment,  as  well  as  to  con- 
tribute to  pay  the  broker  who  is  appointed.  This, 
according  to  the  re  pendent,  is  to  be  the  tenure 
of  his  share  by  Mr.  WilUam  Bradley  for  all  time, 
or  at  least  so  long  as  the  respondent  or  his  firm 
carry  on  business.  Now»  if  it  be  asked  why  is  Mr. 
William  Bradley  thus  limited  in  his  enjoyment  of  his 
shares  and  made  bound  to  use  them  for  the  respon- 
dent's benefit?  the  answer  must  be.  Because,  once 
upon  a  time,  the  respondent  lent  Mr.  Bradley  money, 
long  siuoe  repUd,  and  gave  him  his  shares  in  securitv, 
longsincere-transferred.  Thisis  not  merely  historicaUy 
the  fact,  but  the  mortgage  itself  sets  out  that  this 
limitation  of  Mr.  Bradley's  right  to  deal  with  those 
shares  as  his  own  is  agreed  to  in  consideration  of  the 
advanca 

Accordingly,  on  this  question  of  fact  it  seems  to  me 
perfectly  plain  that,  if  the  respondent  is  right  in  his 
law,  one  result  of  the  agreement  was  that,  in  oon- 
sideration  of  the  advance,  Mf .  William  Bradley  had 
the  respondent  permanentlj  quartered  upon  him,  and 
that  as  regards  tiiat  part  of  nis  estate — ^namely,  the 
1,541  riiares— Mr.  Bradley  was  bound  to  use  it,  in 
one  important  relation,  no  longer  for  his  own  interest, 
but  for  the  respondent's,  and  his  own  so  far  as  his 
own  only  did  not  conflict  with  the  respondent's. 

Now,  when  I  turn  to  the  law  of  the  case,  I  speak 
with  mnoh  more  diffidence ;  for  the  system  of  juris- 
prudence in  whid^  I  was  trained  does  noi  in  tbe 
matter  of  mortgages  impose  any  restraint  on  free 
contracts.  But  I  have  made  it  my  duty  to  study  and 
understand  the  law  now  in  question.  I  do  not  hold 
myself  entitled  to  question  or  detract  from  it ;  and  I 
am  unable  to  resist  the  conclusion  that  the  appellants 
are  entitled  to  previdl.  I  entilrely  agree  in  the  judg- 
ment of  Lord  Davear. 

41 


642 


THE  WEEKLY  REPORTER. 


[Aug.8,lft080 


VoL  LT. 


HoiTBB  OF  Lords. 


Bradley  and  Another  v.  Garritt. 


House  of  Lords. 


Loyd'LiNDLEY. — Mr.  Ctrritt  (the  reBpondent  in 
this  case)  brought  an  aotion  against  several  persons, 
inolnding  the  two  appellantf,  for  the  recovery  of 
damages  for  breaches  oy  them  of  oert%in  agreements- 
entered  into  by  them  vith  him.  The  agreements 
ined  upon  were  contained  in  three  letters^namely, 
first,  a  letter  dated  the  14th  of  Angust,  1889,  signed 
by  William  Bra'^ley  on  behalf  of  himself  and  aU  the 
other  defendants;  secondly,  a  letter  dated  the  16th 
of  May,  1892,  signed  by  William  Bradley  alone;  and 
thirdly,  a  letter  of  the  same  date,  signed  by  James 
Bradley  alone.  The  plaintiff  diecontinued  his  aotion 
againit  th«  defendants  other  than  the  two  Bradleys, 
and  the  action  against  them  was  tried  before  Bigham, 
J.,  and  a  special  jury.  The  plaintiff  obtained  a 
verdiotand  judgment  for  £760  agunst  the  two  Bradleys 
for  their  breaches  of  their  agreements  o*  the  16th  of 
May,  1892.  From  this  verdict  and  judgment  they 
appealed  to  the  Court  of  Appeal,  and  asked  tbat  the 
verdict  and  judgment  against  them  might  be  let 
aside,  and  that  judgment  might  be  enter<>d  for  them 
with  costs,  or  that  a  new  trial  might  be  directed. 
This  appeal  was  dismiised  with  costs.  The  two 
Bradleys  now  appeal  to  your  lordships  and  ask  that 
judgment  may  be  entered  for  them. 

No  question  now  arises  as  to  the  first  agreem«'nt  of 
1889,  and  except  as  part  of  the  history  of  the  two 
letters  of  the  16th  of  May,  1892.  the  letter  of  1889  is 
of  no  importanoe.  The  two  Bradleys  put  in  a  joint 
amend«>d  defence,  and.  alleged  that  if  the  letters  of 
the  16th  of  May,  1892,  were  to  be  construed  as  the 
plaintiff  contended,  th«n  those  letters  did  not  express 
the  real  agreement  between  the  parties,  and  ought  to 
be  rectified;  and  in  the  court  below  evidence  was 
gone  into  to  establish  this  defence.  The  atti»mpt  to 
do  so  failed,  and  it  was  not  seriously  renewed  either 
in  the  Court  of  Appeal  or  before  your  lordships,  and 
it  is  unnecessary  to  refer  further  to  this  controversy. 

Tlie  questions  raised  by  thli  appeal  are :  First,  the 
true  construction  of  the  t«vo  letters  of  the  16th'  of 
May,  1892;  secondly,  their  validity,  having  regard 
to  equitable  doctrines  relatiog  to  mortg%ge  transac- 
tions; and,  thirdly,  the  form  of  the  judgment  as 
entered  against  the  two  appellants. 

The  two  letters  in  qaestion  are  set  ont  in  the  record, 
and  I  will  nnt  detain  your  lordships  by  reading  them 
atlengUi.  The  first  of  them — namely,  that  signed 
by  William  Bradley — ^is  the  most  important,  and  the 
only  one  which  ne<>d  be  considered  in  discussing  the 
meai^ing  and  validity  of  both.  In  order  to  uQder- 
stand  this  letter  the  position  of  the  writer  and  of  Mr. 
Carritt,  to  whom  it  wss  written,  should  be  known. 
The  tea  company  mentioned  in  the  letter  had  been 
f  «rmed  in  1889  by  the  Bradleys,  and  Mr.  Carritt  had 
assuted  them  in  the  issue  of  debantures  on  the  forma- 
tion of  the  company.  Mr.  Carritt  was  a  mem>>er  of  a 
firm  of  tea  brokers,  carrying  on  business  un^er  the 
Fame  of  Lloyd,  Mathes  n,  &  Carritt. '  la  1889  that 
firm  had  been  appointed  the  tea  brokers  of  the  tea 
company,  and  the  firm  had  been  it*  tea  brok«>rs  ever 
since,  lliere  had  been  some  controveray,  however, 
about  the  permanency  of  tteir  appointment,  and 
different  views  on  this  subj<Ht  had  been  expressed. 
The  two  Bradleys  were  large  shareholdc^rs  in  thin  tea 
company,  and  were  also  directors  of  i*:.  WUIiam 
Braaloy  wanted  to  borrow  £2  250,  and  Mr.  Carritt 
lent  it  bim  on  the  terms  mention«'d  in  the  letter.  It 
is  quite  immaterial  to  cocsider  the  sources  from 
which  Mr.  Carritt  ob^ained  the  money.  Am  b  tween 
him  and  William  Bradley.  Mr.  Carritt  waa  the 
lender,  and  th^  advance  of  the  money  is  not  di^nut<)d. 

The  letter  states  that  in  consideration  of  the  advance 
William  Bradley  agrees  to  repay  it  with  ioterest 
at  7  per  cent,  and  as  security  he  hands  over— first, 
his  promissory  note  for  that  amount  and  interest; 


and  lecondly,  a  transfer  of  1,541  fully  paid  up  shares 
in  the  tea  company,  and  a  certificate  for  those  shares 
in  Bradley's  name.    Then  comes  a  power  of  sale  in 
default  of  payment  (clause  3),  and  this  is  followed 
lower  down  by  a  special  power  to  sell  forbr-one  of 
the  shares  even  before  any  default  is  made  (mause  5). 
So  far  there  is  nothing  more  than  a  loan ;  a  promise 
to  pay ;  a  promissory  note ;  and  an  agreement  for  a 
mortgage  of  a  c«rtsin  number  of  shares  with  the 
powers  of  sale  mentioned.    There  is  another  dUuae  (6) 
by  which  Bradley  agrees  to    execute  any  fnrthwr 
document  which  Mr.  &rritt  shall  require  for  perfect- 
ing or  giving  effect  to  the  security  intended  to  be 
thereby  made.    In  addition,  however,  to  this  mort- 
gage transaction  there  is  another  dause  (4),  wbich 
ruDS  thus :  "  I  further  agree,  as  a  shareholder  in  th<) 
Sephinjuri  Bheel  Tea  Co.  and  in  every  other  capacity 
to  use  my  best  endeavours  to  secure  that  you  or  any 
firm  of  brokers  of  which  yon  for  the  tt  ae  beiog  ahaU 
be  a  partner  (as  you  shsdl  elect)  shall  always  here- 
aft«>r  have  the  sale    of  all  the  company's  teas  as 
broker.    And  in  the  event  of  any  of  -the  company's 
teas  then  being  sold  otherwise  than  through  you  or 
your  firm,  I  personally  engage  and    agree  to   pay 
to  you  or  your  firm  the  amount  of  the  commission 
which    you   or   your   firm   would  have   earned   if 
the    teas   had    ba^n    sold    through   yon   or   yonr 
firm.      This     engagement     on     my     part     is     in 
addition  to  and  without  prejudice  to  any  previous 
engagements  to  yon,  and  in  particular  to  the  contract 
of  the  14th  of  August,  1889,  by  which  I  agreed  on 
behalf  of  the  proprietors  to  give  you  the  sale  of  all  the 
oomp%ny'fi  t«a8."    The  plaintiff  s  action,  so  far  m  Mr. 
William  Bradtf y  is  concerned,  is  for  a  breach  of  this 
agreement.    The  loan  was  called  in  and  was  paid  off, 
a/d  the   shares   which  had    been   transferred   and 
registered  in  the  name  of  Mr.  Ctfritt  or  his  nominee 
were  dulv  re-transferred  to  and  registered  in  the 
nam<4  of  William  Bradley.    Bat  in  August,  1899.  the 
company  changed  their  tea  brokers  and  ceased  to 
employ  Mr.  Carritt  or  his  firm,  and  this  aotion  was 
then  brought. 

The  first  question  whi-  h  arises  is  the  true  constroc- 
tion  of  this  clause  4.  The  defendants  contend  that 
when  the  loan  was  paid  off  this  clause  ceased  to  be 
operative;  that  it  was  part  of  the  secu>ity  for  the 
loan,  and  that  ths  words  *< always  hereafter"  ought 
to  be  construed  a^  the  words  *'  at  any  time  hereafter" 
in  clauses  3  and  5  giving  the  powers  of  sale  must  be 
construed.  This  contention  appears  to  me  quite 
untenable.  It  ii  obvious  that  the  powers  of  sale  aie 
conferred  in  order  to  ena^  the  mortgagee  to  get 
back  his  money  and  for  no  other  purpose,  and  the 
words  "  at  any  time  hereafter  "  in  those  powers  have  no 
sensible  meaning  and  no  legal  operation  after  the  loan  is 
r  paid.  Thisreesmiogis wholly inapp)ioabletocdause4. 
Again,  to  ssy  that  clause  4  is  part  of  the  security  appears 
to  me  quite  incorrect.  Icis  true  Uiat  the  loan  of  the 
money  is  the  consideration  for  the  whole  agreement, 
including  clause  4 ;  but  the  security  for  the  loan  is 
f^e  promise  to  repay  it,  the  promissory  note  and  the 
shares  with  the  powers  to  sell  them.  Clause  4  is  in  no 
s^  Dse  part  of  the  security  for  the  money,  but  it  is  an 
additional  advantage  stipulated  for  by  the  mortgagee. 
Clause  4  means  what  it  sa^  s.  Ir  gives  Mr.  Carritt  the 
option  of  himself,  or  any  firm  of  tea  brokers  of  whioh 
he  is  a  member,  becoming  an  applicant  for  the  appoint- 
ment of  tea  broker  to  the  company,  and  binds  Mr. 
WiUittm  Bradley  to  use  his  best  endeavours  to  secure 
that  appointment ;  and  if  any  other  broker  sliould  be 
employed  by  the  company  to  S'^U  the  company's  teas, 
then  Bradley  undert^lies  to  pty  to  Csrritt,  or  his  firm, 
as  t^  e  case  may  b<^,  the  commission  lost  by  their  non- 
employment.  The  only  limit  to  the  durado'i  of  this 
agreement  is  that  set  by  the  possibility  of  carrying  it 
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out.  It  would  necesflftrily  coaie  if  Mr.  Garritt  ga^e 
up  the  biuiiMes  of  tea  broker,  or  if  the  oompany  gave 
up  seUing  tea ;  bat  I  oan  diioover  no  other  eveot  on 
which  it  would  com^  to  an  end.  I  oan  discover  no 
legitimate  ground  for  implying  that  it  was  to  lait 
ooly  lor  a  reasonable  time,  nor  can  I  find  any  measure 
for  such  a  period.  To  use  Bigham,  J.'s,  laDgoage, 
the  words  "always  hereafter"  in  this  dause  mean, 
so  long  as  I  am  in  a  position  to  sell  the  teas  and  the 
teas  are  there  for  me  to  sell.  It  is  hardly  necessary 
to  add  that  Mr.  James  Bradley's  letter  bear<  the 
same  meaning.  This  Utter  is  to  the  ssme  effect  as 
clause  4.  bat  Mr.  James  Bradley  did  not  make  him- 
self liable  for  the  loan,  although  the  loan  was  the 
consideration  for  the  promise  he  made. 

I  pa«s  now  to  the  second  question— namely,  the 
validity  if  the  C' ntraots  sued  up'>n.  and  it  mil  be 
convenient  to  take  Mr.  Jaiies  Bradley's  letter  first. 
If  he  had  bsensued  separately  for  a  breach  of  his  con- 
tract, I  cannot  conceive  what  defence  he  would  have 
had  to  tbe  action.  Legal  defence  is  out  nf  the 
question;  and  there  bsiug  no  fraud,  undue  influence, 
oppression^  or  extortion,  I  can  discover  tio  ground 
whatever  for  the  intt-rfereoce  of  a  court  of  (quity  with 
the  legal  rights  of  the  plaintiff.  Mr.  James  Bradley 
contracted  as  a  priooipal  ;  he  was  not  a  mortgagCA ; 
he  was  not  a  surety,  or  in  any  way  responsible  for  the 
mortgage  debt ;  he  had  no  interest  in  the  shares 
mortgaged ;  he  would  n^t  be  a  necessary  or  proper 
party  t  j  any  suit  in  equity  by  or  against  Mr.  William 
Bradley  for  the  redemption  or  foreclosure  of  his  mort- 
gage. I  caonot  s^  that  Mi.  James  Bradley's  position 
is  altered  by  the  fact  that  he  has  beeu  made  a  co- 
defendant  with  Mr.  William  Bradley  in  the  present 
action,  or  b7  the  fact  that  thn  t«ro  defendants  have 
joined  in  defending  it.  This  prooeiure  was,  I  sup- 
poee,  adopted  to  save  expense,  bat  ic  caonot,  in  my 
jn1gm«nr,  affeot  the  merits  of  the  ca^e  in  any  way 
whatever.  As  reg^rls  Mr.  James  Bradley,  I  a<n  un- 
ablt)  to  disc  >ver  any  d'lfence  or  semblance  of  defence 
to  the  plaintiff* •  aotton. 

Mr.  William  Bradley's  position  is  no  doubt  different, 
for  he  was  a  mortgagee,  and  he  is  sued  upon  an  agree- 
ment imposing  upon  him  an  obligation  beyond  that 
of  repaying  the  money  lent,  with  interest  and  costs, 
and  which  agreement  was  entered  into  in  coosidera- 
tion  of  the  |osn  for  which  he  mortgaged  his  shares. 

Before  c  >i)side'ing  the  validity  or  invalidity  of  this 
additional  agreement  it  is  essential  to  bear  in  mind  that 
Mr.  William  Bradley  raised  no  defence  to  the  action 
on  the  ground  of  fraud,  undue  inflaence,  extortion,  or 
oppression.  No  issue  was  raised  or  left  to  the  jury 
on  whioh  a  verdict  could  have  been  given  for  the 
deft^ndaot  on  any  of  these  grounds.  The  only  defence 
Bt>t  up  was  mistiJEe,  and  this  failed.  The  legal  point 
that  the  agreement  was  invalid  on  equitable  doctrines 
applicable  to  the  admitted  or  established  facts  is  of 
coarse  stiH  opon  to  argument.  B  at  no  other  defence  can , 
I  apprehend,  be  no  v  properly  listened  to.  I  allude 
more  [^artiQiilarly  to  sudi  a  possible  ground  of  defenoeas 
oppression  or  unfaimesi  in  the  birgain.  Bigham,  J  , 
and  the  Gourt  of  Appeal  both  alluded  to  thii  sug- 
gested defence,  and  said  that,  in  their  opinion,  the 
agreement  was  not  oppressive  or  unreasonable ;  and  I 
agree  with  them. 

If  the  agreement  contained  in  clause  4  is  to  be  held 
invalid,  it  must  be  upon  some  equitable  principle 
appHoable  to  the  terms  of  the  bargain  itself,  and  to 
the  facts  not  now  in  controversy.  The  equitable 
grounds  relied  on  are,  as  I  understand  them,  two  in 
number — ^namely,  first,  that  clause  4  is  a  clog  on  the 
redemption,  and  infringes  the  well-settled  equitable 
principle,  Oace  a  mortgage  always  a  mortgage; 
secofiidly*  thst  it  is  psrc  of  the. mortgage  transaotiou, 
apd  must^  as  a  matter  of  law,  cease  with  it^  in  con- 


formity with  the  rale.  Once  a  mortgage  always  a 
mortgage,  and  nothing  but  a  mortgage. 

As  to  the  fi'st  ground,  clause  4  g^ves  the  mortgagee 
of  the  shares  no  right  or  interest  io  them,  legal  or 
equitable.  So  long  as  he  holds  them  as  mortgagee 
ha  -has  tbe  ordinary  rights  of  a  mortgagee,  with  the 
rights  of  selling  them  conferred  by  the  other  clauses 
of  the  sgreement ;  but  when  he  is  paid  off  hii 
principal,  interest,  and  costs,  he  is  bound  to 
re-transfer  the  shares  to  the  mortgagor,  and  clause  4 
contains  nothing  whatever  which  entitles  or  purports 
to  entitle  the  mortgagee  to  retain  the  shares  or  to 
control  the  use  of  them  whep  returned  to  the  mort- 
gagor. Oiause  4  in  no  way  fetters  the  right  to 
redeem  nor  obstmcts  the  mortgagor  in  the  practical 
exercise  of  that  right,  or  of  the  use  or  enjoyment  of 
his  shares  when  he  gets  them  back.  He  can  then  do 
what  he  likes  with  them  free  from  all  control  by  the 
mortgagee.  How  it  cm  be  s«id  that  clause  4  clogs 
the  equity  of  redemption  or  infringes  the  rul^  Onoe 
a  mortgage  alv^ays  a  mortgsg^,  pastes  my  comprehen- 
sion. It  is  admitted  that  after  redemption  the 
mortgagor  c%n  sell  the  shares;  but  it  is  said  that  so 
long  as  he  holds  then  he  is  bound  to  use  whatever 
infiaence  they  give  him  in  favour  of  the  mortgagee  so 
as  to  enable  him  to  retain  his  position  of  broker  to 
the  tea  company.  This  observation,  so  far  as  it  is 
true,  applies  to  whatever  shares  Mr.  William  Bradley 
might  l^ppen  to  hold  wheo  it  became  necessary  to 
use  hi^  influence  in  Mr.  Carritt'a  favour.  Bat  clause  4 
gives  Mr.  Oarritt  no  legU  or  equitable  right  to  have 
shares,  still  less  any  particular  shares  held  by  Mr. 
Bradley  used  in  any  particular  way.  By  the  first 
part  of  clause  4  Mr.  Bradley  has  bound  himself  to  u«« 
bi4  b'St.  endeavours  to  secure  the  te«  brokerage  for 
Mr.  Oarritt ;  this  might  or  might  not  involve  voting 
for  him.  The  vote*  conferred  by  the  shares  might 
be  too  few  to  be  of  any  use,  and  other  endeavours 
than  voting  in  respect  of  thpm  might  be  more  likely 
to  prevail  But  to  say  tha<:  the  eqattable  principle 
under  discussion  is  infringed,  and  that  clause  4  is 
invaUd  simply  bemuse  it  m«ght  be  necessary  for  Mr. 
Bradley  to  use  the  ioflaenoe  which  the  mortgaged 
shares,  if  retained,  would  confer  in  order  to  perform 
his  engagement  to  Mr.  Oiirrit%  seems  to  me  to  stretch 
the  doc&ne  under  consideration  to  aa  extent  not 
warranted  by  principle  or  authority. 

The  second  part  of  clause  4  binds  Mr.  Bradley  to 
p%j  commissioa  if  Mr.  Oarritt  loses  the  tea  brokerage 
to  the  oonpany,  even  although  Mr.  Bradley  may  h«ve 
used  his  best  endeavours  to  prevent  saoh  loss.  The 
second  part  of  clause  4  increase i  the  inducement  to 
make  such  endeavours,  but  that  is  its  only  bearing  on 
the  present  controversy;  and  it  is  plain  from  the 
summing  up  of  Bigham  J.,  that  the  action  was 
for  a  breach  of  this  part  of  clause  4  and  that  the 
damages  were  assessed  for  this  breach.  The  second 
part  of  the  diuse  does  not  depend  upou  the  flrst  piKrt. 
and  comes  into  operation  whether  th^  first  has  been 
broken  or  whether  it  has  been  duly  performed. 

But  then  reliance  is  placed  upon  authority,  and 
eapedallv  on  8cUt  v.  Nortltampton,  NoakM  v.  BUe^ 
Browne  v.  Byan,  and  the  disapproval  hy  some  of 
your  lordships  of  SanUey  v.  Wflde.  I  will  therefore 
shortly  refer  to  these  cases.  Scdi  v.  Northampton 
turned  entirely  ou  the  qaeatiqn  whether  the  policy 
then  in  qaestion  was  mortgaged,  and  for  wha^  As 
soon  as  that  was  settled,  there  was  no  difficulty 
in  applying  the  doctrine,  Gooe  a  mo  tgage 
always  a  mortgatre.  That  case  does  not  appear 
to  assist  your  lordships  to  decide  the  present  con- 
troversy one  way  or  the  other.  In  Noakea  v.  Bice,  if 
the  decision  had  been  the  other  way,  and  the  contract 
had  been  uphdd,  the  public-house,  which  was  free 
when  mortgaged,  would  have  been  tied  to  the  mort- 
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gagee  when  redeemed.  In  Browne  v.  Byan  the 
mortgagee,  who  was  an  auctioneer,  had  stipulated 
for  the  right  to  sell  the  mortgaged  property  within 
twelve  months  after  redemption,  aud  whether  the 
mortgas^or  desired  to  sell  or  not.  In  Noakes  ▼.  Bice 
this  House  approved  that  decision,  although  •  I 
expressed  my  douhts  about  its  correctness.  It  goos 
further  than  any  other  case  that  I  koow  of.  I  have 
searched  in  Tain  far  any  similar  case  in  which  the 
Court  of  Chancery  restrained  a  common  law  action 
But  treating  Browne  v,  Byan  as  haying  been  properly 
decided,  the  difference  between  that  cat e  snd  this  is 
apparent,  for  the  mortgagee  there  sought  damages  for 
the  breach  of  a  contract  depriving  the  mortgagor  of  bis 
property,  even  after  its  redemption  by  him.  hi  Santley 
V.  WUde  the  Court  of  Appeal  held  that  upon  the  true 
construction  of  the  contract  the  property  mortgaged, 
which  was  a  theatre  held  for  a  short  term  of  years, 
was  made  a  security— first,  for  money  borrowea  and 
interest;  and  secondly,  for  the  performance  of  eai 
agreemcjht  entitling  the  mortgagee  to  a  share  of 
profits  earned  by  the  mortgagor  during  the  lease, 
even  although  the  loan  might  have  been  repaid  witb 
interest.  The  Court  of  Appeal,  over  which  I  then 
presided,  considered  that  the  security  for  both  of 
these  was  valid.  In  Noakes  ▼.  Bice  two  of  your 
lordships  thought  this  decision  wrong,  and  so  did  the 
Court  of  Appeal  in  Ireland  in  Browne  v.  Byan,  The 
error  in  the  decision  in  Santley  v«  Wilder  in  the  view 
of  those  who  think  it  wrong,  was  that  the  property 
mortgaged  was  burdened  with  more  than  the  loan 
made  upon  it,  and  that  redemption  was  impossible* 
That  is  not  so  in  the  case  now  before  your  lordships, 
as  I  have  endeavoured  to  show.  Santley  v. 
Wilde  was  a  difficult  case,  and  it  may  have  been 
wrongly  decided,  although  I  do  not  think  it  was. 
Be  this  as  it  may,  I  do  not  understand  that  the  legal 
prindples  laid  down  in  it  have  been  condemned  by 
this  Mouse  as  unsound.  I  say  this  after  carefully 
considering  the  observations  made  on  that  case  by  the 
noble  lords  who  decided  Noakes  v.  Bice, 

It  remains  to  consider  the  second  ground — namely, 
that  clause  4  is  part  of  the  mortgage  transaction,  and 
must  cease  with  it,  or,  in  other  words,  that  it  in- 
fringes the  last  part  of  the  rule.  Once  a  mortgage 
always  a  mortgage,  and  nothing  but  a  mortgage. 
When  the  usury  laws  were  in  force,  and  every  device 
for  evading  them  had  to  be  defeated,  the  above 
language  was  convenient  and  as  free  from  objection 
as  most  oonoise  statements  are ;  for  every  stipulation 
in  a  mortgage  in  favour  of  a  mortgagee,  and  con- 
ferring pecuniary  benefits  on  him,  in  addition  to 
repayment  of  his  principal  moneys  and  lawful  interest 
and  costs,  was  open  to  the  objection  that  it  was  a 
doak  for  usurv.  But  now  that  the  usury  laws  are 
abolished  such  language  is  much  too  wide.  Biggs  v. 
HoddinoU,  which  was  approved  by  this  House  in 
Noakes  v.  Bice,  riiows  it  to  be  so. 

Laying  aside  the  usury  laws,  and  all  rules  to  pre- 
vent their  evasion,  and  laying  also  aside  all  consid«*ra- 
tions  of  fraud,  undue  influence,  oppression,  and 
illegality  on  other  grounds,  I  am  not  aware  of  any 
authority  which  invalidates  a  contract  between  a 
mortgagor  and  mortgagee,  unless  it  affects  or  pur- 
ports to  affect  the  property  mortgaged,  or  the  right 
to  redeem  it.  Any  contract  which  dots  that  has 
always  been  held  invalid  in  equity,  and  must  now  be 
treated  as  invalid  by  all  courts.  The  restoration  of 
the  mortgaged  property  to  the  mortgagor  on  par- 
formance  of  the  obligation  to  secure  which  it  was 
mortgaged,  is  the  graud  object  which  courts  of  equity 
have  always  steaduy  kept  in  view  and  insisted  on,  aU 
agreements  to  the  contrary  notwithstanding.  The 
wasting  away  of  leasehold  or  other  property  d^es 
not  a£root  the  principle,  bat  only  modifies  its  appli- , 


cation.  I  hope  that  nothing  which  ever  has  fallen 
from  me,  or  which  may  fall  from  me  now,  will  cast 
any  doubt  on  this  matter.  But  beyond  that  I  am  not 
prepared  to  go«  I  cannot  bring  myself  to  beUeve 
that  it  is  part  of  the  law  of  this  country  that  mort- 
gagors and  mortgagees  cannot  make  what  bargain! 
they  like  with  each  other  so  long  as  such  bargains 
are  not  inconsistent  with  the  righc  of  the  mortgagor 
to  redenm  the  property  mortgaged  by  discharging  the 
debt  or  obligation  to  secure  which  the  mortgage  was 
effected.  I  have  given  my  reasons  already  for 
holding  that  this  principle  is  not  infringed  in  this 
ca>e. 

Upon  the  merits  therefore,  my  opinion  is  that 
Bigham,  J.,  and  the  O^urt  of  Appeal  were  right  in 
giving  judgment  for  the  plaintiff. 

There  remains,  thirdly,  the  point  of  form.  The 
judgment  as  drawn  up  is  against  the  two  defoidanti 
jointly ;  but  they  were  torn  on  different  contracts, 
and  in  strictness  the  judgment  should  h^ve  been 
drawn  on  accordingly— that  is,  there  should  have 
been  two  judgments  for  the  same  sum — one  against 
each  defenduit,  but  so  worded  as  to  prevent  the 
plaintiff  from  being  paid  his  dsmagee  twice  over ;  for 
it  is  plain  that  the  jury  did  not  intend  to  give  the 
plaintiff  two  sums  of  £750.  The  form  of  the  jndg* 
ment  was  not  alluded  to  before  Biffham,  J.,  nor 
before  the  Court  of  Appeal.  If  your  lordahiM  agree 
with  me,  it  will  not  be  necesMcy  to  disturb  tne  form 
of  the  order,  for,  although  technically  irregular,  it 
does  no  injustice  to  any  of  the  parties.  Neither  is  it 
necessaiy  to  notice  the  irregularity,  as  the  judgment 
is  to  be  reversed  as  to  both  defendants.  But  if  your 
lordships  had  allowed  the  appeal  as  to  William 
Bradley's  mortgage,  but  had  affirmed  the  judgment 
as  to  James  Bradley,  I  submit  to  your  lordships  that 
the  proper  course  would  have  been  to  reverse  the  judg- 
ment so  far  it  affects  William  Bradley,  and  leave  it 
standing  as  a  separate  judgment  as  against  James 
Bradley. 

In  my  opinion,  however,  the  appeal  should  simply 
be  dismissed  with  costs. 

Appeal  allowed. 

Solicitors  for  appellants,  Merriman,  WhiU  &  Thom- 
son^ 
Solicitors  for  respondent,  W*  A.  Crump  <k  Son. 


OOtttt  Of  tipptUL 

From  Chan.  Div.  \ 

(Vaughan  Williams,  Bomer,  and  (  June  30 ; 

Stirling,  L. JJ.]  (  July  22. 

And  Chan.  Div.  (Byrne,  J.)     / 

In  re  Allsopp  &  Sons  (Ldotsd).  (a.} 

Company — Capital — Beduction — Dissentient  etockhoilders 
—■Sanction  of  court^Companies  Act,  1867  (80  <fe  31 
Vict,  c.  131),  s.  n— Companies  Act,  1877  (40  <fe  41 
Vict.  c.  26). 

A  scheme  for  reduction  of  capital  is  not  necessarily 
unfair  or  inequitable  because  it  involves  the  alteration  of 
rights  of  voting  and  priority,  as  betufeen  the  different 
classes  of  stockholders. 

Judgment  of  Byrne,  J.,  reversed. 

This  was  a  petition  to  oonfirm  a  rednctum  oi 
capital  that  had  been  duly  resolved  on  by  all  the 

(a.)  Reported  by  W.  W.  Rsnshaw,  Esq.,  Barrister- 
at-Law. 


roL  Lt. 


rAiig.S.1908.] 


tHE   tVEEKLY  REPORtER. 


645 


OOTTBT  OF  APPIAL. 


In  be  ALL0OPP  Aim  Sons  (Limitsd). 


COITBT  OF  ApPXAL. 


diffBTent  dasses  of  Biodkbolders  of  B&mTiel  Allsopp 
&S>iiB  (Limited). 

The  capital  of  the  company  at  the  time  of  the 
patition  amouated  to  £3,300,000,  divided  into 
£1,100,000  6  per  cent,  cumntatiye  preference  stock 
with  preff-renoe  also  as  to  capital  bat  witii  no  voting 
power ;  £1,100.000  7  per  cent,  non-oumnlative  pre- 
ferred ordinary  stock,  having  preference  over  the 
deferred  ordinary  stock  as  to  capital,  bat  having  no 
y.jting  power;  £1,100,000  deferred  ordinary  stock, 
with  all  the  voting  p  )wer. 

Besolutions  had  been  daly  passed  by  all  the  difTerent 
classes  of  stockholders,  by  which  it  was  proposed  to 
reduce  the  capital  to  the  sum  of  £1,870,000,  divided 
into  £1,100,000  6  per  cent  cumulative  preference 
s'ock,  £550,000  preferred  ordinary  stock,  and 
£220,000  deferred  ordinary  stock,  by  writing  off 
capital  lost  or  unrepresented  by  available  assets  to 
the  extent  of  lOs.  in  the  £  of  the  preferred  ordinary 
stock,  and  16s.  in  the  £  of  deferred  ordinary  stock. 

It  was  also  proposed  (1)  that  in  the  event  of  the 
reduction  taking  place  the  6  per  cent,  preference 
stockholders  should  give  up  entirely  £99,900  part  of 
£198,000  this  being  three  years'  arrears  of  cumulative 
interest  due  to  them  on  the  30th  of  Jane,  1903,  and 
should  accept  it  in  lieu  of  payment  of  the  remaining 
£99  000  income  funded  cartiflcates  bearing  interest  at 
4  per  cent. 

(2)  that  the  remainder  of  the  preferred  and 
deferred  ordinary  stocks  should  be  consolidated,  thus 
forming  £77,000  new  ordinary  stock; 

(3)  ttiat  the  6  per  cent,  preference  stockholders 
should  have  seven  votes  for  every  £100  stock,  and 
that  the  new  ordinary  stockholders  should  have  ten 
votes  for  every  £100  stock,  thus  giviog  to  the  pre- 
ference stockholders  one  half  of  the  voting  power  of 
the  compaoy  and  the  remaioing  half  to  the  new 
ordinary  stockholders. 

The  scheme  was  opposed  by  Dr.  Alexander,  who 
was  one  of  the  preferred  ordinary  stockholders,  and 
there  were  also  other  dissentient  preference  ordinary 
stockholders  who  did  not  appear. 

LeveU,  K,C.,  A.  R,  Kirhy,  and  IF.  W.  Renshaw 
supported  the  petition.— There  has  been  loss  of  capital 
to  the  amoimt  it  is  proposed  to  write  off,  the  scheme 
is  not  unfair  or  unreasonable,  and  has  been  passed  by 
the  majority  of  shareholders. 

BasseU  Hopkins,  for  Dr.  Alexander.—The  loss  has 
not  been  proved.  Ttie  scheme  is,  ultra  vires,  un- 
necessary, also  unfair  and  inequitable. 

Jane  30. — Bysnb,  J. — I  am  satisfied  on  the 
evidence  that  there  has  been  the  loss  of  capital 
eonght  to  be  established,  taking  into  consideration 
the  lofls  fairly  to  be  attributed  to  diminished  vslue  of 
goodwill  as  being  at  least  £100,000.  It  is  true  that 
I  have  not  aooepted  one  item,  accepted  by  the  parties 
aa  lost  to  the  amount  of  something  over  £90,000, 
whioh  was  brought  in  as  an  item  of  lost  capitcJ,  but 
I  have  accepted  the  evidence  of  dimtnution  of  good- 
will to  the  extent  of  £100,000  not  before  brought 
into  the  account  as  having  been  proved.  It  now  be- 
comes my  duty  to  say  whether  or  not,  looking  at  the 
whole  aoheme  proposed,  and  bearing  in  mind  fiiat  the 
necessary  majorities  in  each  class  of  stockholders 
have  beoi  obtained,  the  scheme  is  fair  and  reasonable 
in  face  of  the  opposition  put  forward  on  behalf  of 
the  preferred  ordinary  stockholders.  In  regard  to 
this  matter  I  think  1  ought  to  look  at  it  fairly  all 
ronndy  to  remember  that  it  is  not  necessary  to  pre- 
serve every  item  of  extreme  right  put  forwara  by 
individuals,  and  to  look  at  the  matter  as  a  commercial 
and  bosiness  transaction,  while  at  the  same  time 
regarding   with  jealousy    interference   as   between 


classes  and  as  between  bodies  of  individuals  having 
respectable,  tatigible  interests  with  their  legal  status 
and  position.  I  think  the  right  way  to  consider  tnis 
matter  is,  first,  to  see  what  are  the  rights  and  pros-* 
pects  of  the  various  daises  of  existing  stockholders 
while  the  company  is  a  going  concern  and  in  the 
event  of  a  winding  up ;  and,  secondly,  to  compare  the 
position  of  the  preferred  ordinary  stockholders,  in  the 
event  of  the  proposed  scheme  being  carried  out,  with 
that  which  tbey  now  hold,  because  apparently  none 
of  the  preference  stockholders  or  deferred  ordinary 
stockholders  oppose.  [Tne  learned  judge  then  re- 
viewed in  detail  the  positions  of  the  different  classes 
of  stockholders  (1)  in  the  present  circamstances  of  the 
company,  (2)  in  the  case  of  a  winding  up,  and  (3)  if 
the  proposed  scheme  were  carried  out  saying  as  regards 
the  preferred  ordinary  stockholders.]  Having  regard 
to  the  loss  of  capital,  they  have  to  face  this—that  at 
all  events  for  a  series  of  years  they  cannot  expect  to 
receive,  while  the  company  is  a  going  concern,  any 
substantial  payment  (in  fact  for  some  years  any  pay<> 
ment  at  all)  in  respect  of  their  holdings  by  way  of 
profit.  On  the  odier  hand,  should  the  company  be 
wound  u^,  they  would  get  back  intact  one  half  of 
their  capital,  that  is  to  say,  they  would  get  back 
£770,000,  subject  to  some  considerable  allowance 
which  probably  has  to  be  made  in  case  of  a  forced 
realization ;  bat  whatever  it  was,  they  would  get  all 
of  what  was  left  after  satisfying  the  capital  of  the  6 
per  cent,  preference  stock.  Now,  what  is  their  posi- 
tion after  this  comes  into  operation?  While  the 
company  is  a  going  concern  they  will  have  acquired  a 
greater  probability  of  a  comparatively  early  payment 
on  account  of  dividend,  but  they  are  giving  up  in 
respect  of  that  dividend  while  the  company  is  a  going 
concern  two-sevenths  of  what  they  would  be  other- 
wise entitled  to,  that  is  to  say,  they  are  giving  up  to 
the  hollers  of  the  deferred  ordinary  stock  £220,000 
worth  of  stock  which,  if  there  were  dividends  earned 
in  the  particular  year  to  answer  it,  would  all  go  to 
them.  But  they  are  giving  up  a  great  deal  more 
than  that  in  the  event  of  a  winding  up,  because  they 
are  giving  up  their  right  to  share  in  the  division  of 
the  assets  in  a  winding  up  in  the  same  proportion, 
that  is  to  say,  they  give  up  two- sevenths  of  what 
would  otherwise  be  coming  to  them.  And  the  learned 
judge  continued :  You  cannot  treat  it  on  such  broad 
lines  as  to  say  that  unless  the  court  saw  something 
which  looked  like  a  downright  robbery  it  was  not  to 
interfere.  The  thing  is  to  consider  fairly :  Is  it  just 
and  equitable  to  every  class  of  sVareholder  P  Look- 
ing at  tliis  matter  with  a  benevolent  leaning  to  assist 
the  general  views  of  the  companv  as  expressed  in 
their  resolutions,  I  still  cannot  help  coming  to  the 
conclusion  that  this  scheme  is  not  fair  and  equitable 
so  far  as  regards  tixe  interests  of  the  preferred 
ordinary  stockholders,  and,  therefore,  it  not  being 
before  me  now  as  to  putting  any  terms  or  suggeiting 
any  modifications,  although  I  have  accepted  the 
evidence  as  to  Uie  capital  having  been  lost,  I  do  not 
think  tixat  I  ought  to  confirm  a  reduction  of  capital 
having  the  results  which  I  have  pointed  out. 

The  company  appealed. 

By  the  leave  of  the  Court  of  Appeal  the  appeal  was 
treated  as  an  interlocutory  appeal,  and  entered  in  the 
interlocutory  list. 

ffaldane,  K,0,,  LeveU,  K,G.,  A.  R.  Kirby,  and 
W,  W,  Renshaw,  for  the  appellant. 

BasseU  Hopkins,  for  the  respondent. 

Vatjqhak  Williams,  LJ.,  in  giving  judgment, 
said  that  nobody  could  doubt  that  there  had  been  a 
loss  of  capital  to  the  extent  alleged  and  that  a  reduc- 
tion of  capital  was  desirable,  and  the  question  for  the 
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Court  of  Appsal. 


FoBM BY  V.  Barker. 


Court  of  Appeal. 


court  to  decide  was  whether  the  proposed  scheme  wns 
unfair  or  inequitable. 

The  persons  at  the  present  time  who  had  the  largest 
interest  ia  the  welfare  of  the  company  were 
lindoubtedly  the  6  per  cent,  preference  stockholders; 
therefore  it  was  only  fair  that  they  should  have  a 
▼oice  in  the  management  of  the  company,  wi  ich  under 
the  proposed  scheme  they  would  get  by  obtaining  a 
voting  power  equal  to  tb»t  of  the  remainder  of  the 
stockbolders.  As  regards  the  deferred  ordinary 
stockholders  the  circumstances  of  the  case  rendered  it 
inadvisable  to  wipe  tbem  out  entirely,  besides  which 
they  at  the  present  lime  had  absolute  control  over  tbe 
affairs  of  the  company,  therefore  it  was  necessary  to 
adopt  a  scheme  to  which  they  could  be  persuaded  to 
consent  even  though  it  took  away  some  of  the 
privileges  of  the  preferred  ordinary  stockholders.  But, 
taking  all  the  circumstances  of  the  case  into  consider- 
ation, and  looking  at  the  matter  from  a  business  point 
of  view,  and  having,  regard  also  to  the  large  majorities 
by  which  the  scheme  was  passed  at  the  various  meet- 
ings, including  those  of  the  preferred  ordinary  stock- 
holders themselves  at  their  own  separate  meetings,  he 
came  to  the  conclusion  that  the  scheme  would  not 
work  unfairly  or  inequitable  on  anybody. 

BoicEB  and  Stirling,  L.JJ.,  concurred. 

Appeal  allowed,     . 

Solicitors,  TraverSt  Smith,  ^hinson,  A  Co» ;  ChaveB 
d>  Ohavei, 


From  Couiit>  PttUiino  of       \ 

Lancaiter.  r       June  13,  15; 

(Vaughan  Williams,  Bomer,  and  i  July  14. 

Stirling.  L-JJ.)  ; 

FoRMBY  V.  Barker,  (a.) 

Hestrtdtve  covenant — Covenant  running  with  the  land — 
No  land  retained  hy  covenantee — Breach  after  death  of 
covenantee — Right  of  executor  to  eue. 

Where  a  negative  or  restrictive  covenant  is  imposed 
upon  the  user  of  land  it  will  not  he  enforced  against  an 
owner  neit  a  party  to  the  deed  containing  the  covenant^  if 
each  covenant  is  merely  personal  and  collateral  to  a  con-- 
veyance  of  land.. 

In  1868  F  sold  to  X,,  a  land  company ,  all  his  land 
sitttate  at  a  certain  place,  X.  covenanted  f  A'  themselves^ 
their  successors  and  assigns,  with  F,,  his  heirs^  executors, 
and  admirtistrators,  that  they  would  not  build  a  heershop 
on  a  certain  portion  of  the  land  sold.  F.  died  in  1884, 
and  X.  conveyed  the  portion  of  land  to  which  the  restric- 
tive covenant  applied,  wifi  notice  of  that  covenant,  to  B, 
In  1902  B,  commenced  to  build  in  defiance  of  the  covenant 

Held,  in  an  action  brought  by  the  sole  devisee  and 
administratrix,  with  the  will  annexed  of  F.,  to  restrain 
B,  from  building,  that  no  such  action  could  be  main- 
tained, 

J'ulk  V,  Moxhay,  2  Ph.  774,  considered. 

Appeal  from  a  decision  of  Hall,  Y.O.,  of  the 
County  Palatine  of  Lsmcaster. 

The  facts  were  as  follows :  - 

By  a  deed  of  1868  Boger  Hesketh  Formby,  the 
owner  of  certain  land  at  Formby,  in  the  county  of 
Lancaster,  convened  that  land  to  the  Mutual  Land 
Co.,  their  succeisors  and  assigns,  io  fee  simple.  The 
deed  contained  a  covenant,  which  ran  as  follows: 
*'And  tbe  said  company  do  hereby  for  themtdves, 
their  successors  and  assigns,  covenant  with  the  said 
Boger  Heeketh  Formby,  his  heirs,  executors,  and 
administrators,  that    .    .     •    they  shall  not  nor  will 

(a.)  Bej^rted  by  B.  B.  Campbell,  Esq.,  Barrister- 
at-Law. 


ereut,  build,  or  make  on  the  land  coloured  pink  •  .  . 
any  beerhouse  or  siiop  or  any  hotel  of  less  annual 
value  than  £50." 

Tbe  deed  comprised  the  whole  of  the  land  belonging 
to  B.  H.  Formby  in  tiie  neighbourhood. 

The  d»d  was  not  in  fact  executed  by  the  ooo&panyp 
but  by  virtue  of  the  deed  they  entered  mt^  possesdon 
of  the  said  land. 

B.  ET.  Formby  died  in  1884. 

Tn  1902  the  defendant,  who  had  purchased  the  land 
coL'Ured  pink  from  tne  company  with  notioe  of  the 
restrictive  covenant,  threatencid  to  build  tw.>  shops  on 
the  land.  They  were  not  beershops  or  beerhooset, 
but  shops  wholly  unconnected  with  beer. 

The  plain  iff,  who  was  the  sole  beneficiary  under 
the  will  of  B.  H.  F  jrmby,  brought  an  action  in  her 
individual  capacity  and  also  as  adminiatratrix  with 
tbe  wi<l  annexed  of  B.  H.  Formby,  to  restrain  the 
defendant  from  erecting  any  shop  on  tlie  land. 

Hall,  V.O.,  held  (1)  that  the  erection  of  a  shop  not 
a  beenhop  was  not  a  breach  of  the  ooveaant;  (2) 
that  the  plaintiff  could  not  maintain  the  action  in  any 
caie,  breach  or  no  breac"). 

The  plaintiff  appealed. 

Ktville,  K,C.,  atd  F.  M.  Preston^  for  tha  appeUant. 
— It  not  bt-iog  contrary  to  public  policy,  it  would  be 
unjust  to  allow  a  purchaser  of  land  with  knowledge 
of  restrictive  covenants  to  back  out  of  them.  When 
a  man  has  been  paid  for  not  doing  certain  acta,  it  is 
only  fair  that  he  should  refrain  from  doing  those  acts. 
The  legal  personal  representative  of  the  covenantee 
stands  m  the  same  position  as  the  covenantee.  He  is 
entitled  to  sue  when  the  act  has  taken  plaoe  after  the 
death  of  the  covenantee,  if  damage  is  shown. 

They  cited  the  following  esses :  Bendlsy.  CowHihaw, 
26  W.  B.  754,  9  Ch.  D.  125 ;  Haywood  v.  Brunswick 
Permanent  Benefit  Building  Society,  30  W.  B,  299,  8 
Q  B.  D  403;  Western  y,  MajcDermM,  15  W.  B.  265, 
L.  B.  2  Cb.  App.  72 ;  Letch  v.  Schweder,  22  W.  B. 
633,  L.  B.  9  Oh.  App.  46:i ;  Stokes  v.  BusseR,  3  T.  B. 
678;  Doherty  v.  Allman,  26  W.  B.  513,  3  App.  Caa. 
709 ;  and  Lloyd  v.  London,  Chatham,  and  Dover  Bail' 
way  Oo„  13  W.  B.  698,  2  Da  G.  J.  &  8.  568. 

Astbury,  K  C ,  and  W,  Dixon  MacConkey,  for  the 
respondent. — ^Tbis  is  a  restrictive  <  ovenaut  in  gro^s, 
and  the  legal  personal  represent «tiV(4  of  a  covenantee, 
who  parted  with  tJl  his  land  at  the  time  the  covenant 
was  made,  cannot  bring  such  an  action  as  this. 

Cur,  adv,  vuU, 

Yaitghan  Williams,  L  J.,  stated  the  facts  and 
001  tiiiU(d :  Toe  first  question  which  has  to  be  difoided 
is  whether  the  builiing  of  such  a  shop  would  ba  a 
breach  of  the  cov  nant.  That  depends  upon  the  cod* 
»truotion  of  the  ooveaant.  Toe  covenant  is  afnbignow, 
but  I  think  one  ought  to  read  *<  shop'*  as  meaning 
beershop.  This  viev  really  puts  an  end  to  the 
plaintiff's  case,  but  as  another  defence  was  raised  and 
U  discus -ed  by  the  learned  Vice-Ohanoellor,  I  think  it 
right  to  deal  with  that  point  also.  The  learned  Vioe- 
Chanoellor  expressed  his  opinion  that  even  if  the 
pluntiff  s  construction  of  the  covenant  was  right  and 
there  had  b^en  a  breach  of  the  coven  wt,  nevertheless 
the  plaintiff  was  not  entitled  to  sue  either  as  the 
personal  representative  of  Boger  Formby  or  aa 
residuary  devisee  under  the  will  of  Boger  Formby. 
I  agree  with  the  conclusions  of  the  Vioe-Chanoellor  as 
to  there  being  nothing  in  the  point  made  by  the 
defendant  on  the  non-execution  by  the  company  other 
than  this,  that  there  is  no  legal  covenant  I  have  no 
doubt  but  that  the  Mutual  Land  Co.  took  the  estates 
conveyed  subject  to  the  condition  contained  in  the 
oovftnant,  and  I  have  no  doubt  but  thai  Fomby, 
during  his  Ufe,  oould  have  enforced  that  oonditaoa 
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and  I  am  inolined  to  think  even  by  an  aotion  for 
damagee.  I  wisti  before  dealiog  with  the  question 
of  the  plaintifF'f  tight  to  sne  to  point  oat  tbat  that 
which  Boger  Formby  oonveyed  was  his  whole  estate, 
and  tha*  he  had  no  oontiguoas  estate  which  conld  be 
benefited  by  the  oovenant  in  question.  I  wish 
further  to  point  out  that  there  is  in  the  deed  no  re- 
entry dause  under  which  the  vendor  could  go  in  as 
of  his  old  estate  or  indeed  as  of  any  estate.  In  my 
jiidgmmt  this  covenant  is  a  personal  covenant,  bat  1 
do  not  think  that,  having  regard  to  the  opinions  of 
the  judges  delivered  in  the  House  of  Lords  in  Beckham 
▼.  Drdk^,  2  H.  L.  Oas.  579,  the  right  of  aotion 
which  would  have  been  vested  in  Boger  Furmby  on  a 
breach  in  his  lifetime  is  of  such  a  character  that  a 
breach  after  iiis  death  would  not  give  a  right  of 
action  to  his  porsonal  representative  against  the 
covenantors,  the  Mutual  Land  Go.  The  maxim  actio 
personalia  moritur  cum  persona  has  no  application  to 
any  breaches  of  contract  except  those  which  constitute 
a  mere  personal  wrong,  and,  with  the  exception  of 
actions  for  breiMhes  which  constitute  a  mere  personal 
wrong,  all  rights  of  action  for  breaches  of  contract 
pass  to  the  executor*.  In  an  aotion  for  breach  of 
Qovanant  or  condition  proof  of  damage  is  not  essential, 
and,  in  my  judgment,  there iias been,  if  the  plaintiff's 
coDstructton  of  the  covenant  is  right,  a  plain  breach 
in  this  CIS  a,  which  breach  is  not  a  mere  personal 
wrong.  But  this  still  leaves  the  difficulty  that  the 
defendant  is  not  a  party  to  the  deed,  and  that  there 
is  plainly  no  covenant  running  with  land  on  which 
the  defendant  could  be  sued  at  lair.  It  becomes 
necessary,  therefore,  to  see  if  an  action  for  an  injunc- 
tion can  be  brought  upon  the  principle  establishei  by 
Lord  Gottenham'i  judgment  in  TM  v.  Moxhay, 
2  Pb,  774.  Now,  in  the  marginal  note  in  than 
case  it  is  said:  *' A  covenant  between  vendor  and 
purchaser,  on  the  sale  of  land,  that  the  purchaser 
aid  his  assigns  phall  use  or  abstain  from  using  the 
l«nd  in  a  par  icular  way,  will  be  enforced  in  equity 
against  all  subsequent  purchasers  with  notice,  indepen- 
dentJy  of  the  question  whether  it  b*)  one  which  runs 
with  the  land  so  as  to  be  binding  upon  subsequent  pur- 
chasers at  law.''  But  when  the  Lord  Ghanceiior  begins 
his  judgment  he  says  :  *'  That  this  court  has  jurisdic- 
tion to  enforce  a  contract  between  the  owner  of  land 
and  his  neighbour  purchasing  a  part  of  it  that  the 
latter  shall  ^ther  use  or  abstain  from  using  the  land 
purchased  in  a  particular  way  is  what  I  never  knew 
disputed."  These  words  do  not  cover  the  present 
case,  because  the  land  company  did  not  purchase  a 
part  of  the  vendor's  land  but  the  whole  of  it.  It 
becomes  necessary,  therefore,  to  consider  whether  the 
principle  of  Tulk  v.  Moxhay  applies  to  a  case  when 
thei  vendor  sells  his  whol^  ts  ate.  I  have  not  been 
able  to  find  any  case  in  which,  after  the  sale  of  the 
whole  of  an  estate  in  land,  the  benefit  of  a  restrictive 
covenant  has  been  eiforoei  by  injtinctioQ  against  an 
assignee  of  the  purchaser  at  the  in<tanci  of  a  plaintiff 
having  no  land  retained  by  the  vendor,  although 
there  are  cases  in  which  restiiotive  covenants  s»'em  to 
have  been  enforced  at  the  instance  of  plaintiffs 
other  than  the  vendor  for  the  benefit  of  whose  laud 
it  appears,  from  the  terms  of  the  covenant  or  can  be 
inferred  from  surrounding  circumstances,  the  coveo- 
ont  was  intended  to  operate.  In  all  other  cases. the 
restrictive  covenant  would  seem  to  he  a  mere  personal 
covenant  collateral  to  the  conveyance. 
^  Tbis  is  a  covenant  which  cannot  run  with  the  land 
either  at  law  or  in  equity,  and  therefore  the  burden 
of  the  covenant  cannot  be  enforced  against  an  assignee 
of  the  purchaser.  Bat  it  is  said  that  the  doctriae  of 
TiUk  ▼.  Moxhay  is  independent  of  the  question 
whether  there  is  in  law  or  in  equity  a  covenant  run- 
iring  with  tha  land,  and 'that  doctrine  is  based  upon 


obligations  resting  on  the  consdenoe  of  {persons 
taking  au  estate  with  notice  of  a  restrictive  covenant 
bindiug  it.  The  answer,  I  think,  is  t )  b^)  found  in  a 
passage  in  the  judgment  of  OoUins,  L.J.,  in  Rogers  v. 
Sosegood;  48  W.  B.  659,  [1900]  2  Gh.  388.  H^  says  : 
*' These  authorities  establish  the  proposition  that 
when  the  benefit  has  been  once  clearly  ant)exed  to 
one  piece  of  laud  it  passes  by  assignment  of  that 
land,  and  may  be  said  to  run  with  it  in  contempla- 
tion as  well  of  equity  as  of  law  without  proof  of 
special  bargain  or  representation  on  the  assignment. 
Iq  each  a  case  it  runs,  not  because  the  conscience  of 
either  party  is  affected,  but  because  the  purchaser 
has  bought  something  which  inhered  in  or  was 
annexed  to  the  land  bought.  This  is  the  reason  why, 
in  dealing  with  the  burden,  the  purchaser's  conscience 
is  not  affected  by  notice  of  covenants  which  were 
part  of  the  original  bargain,  but  were  merely 
personal  and  collateral,  while  it  is  affected  by  notice 
of  those  which  touch  and  concern  the  bmd.  The 
covenant  must  be  one  that  is  capable  of  running  with 
the  land  before  the  question  of  the  purchaser's  con- 
science and  the  equity  affecting  it  can  come  into 
discussion."  It  seems  to  me  that  in  the  passage  I 
have  j  ust  cited  the  Master  of  the  Bolls  assumes  that  the 
doctrme  of  Tulk  v.  Moxhay  will  not  apply  to  a  con- 
tract which  is  merely  personal  and  collateral.  In  my 
judgment,  the  covenant  in  the  present  case  is  merely 
personal  and  collateral.  It  has  not  been  entered  into 
for  the  benefit  of  any  land  of  the  vendor  or  of  any 
land  designated  in  the  conveyance.  It  is  a  covenant 
which,  in  my  judgment,  would  not  pass  to  the  heir 
of  the  vendor,  notwithstanding  the  words  of  the 
covenant  are  *'  covenant  with  the  said  Boger  Hesketh 
Formby,  his  heirs,  executors,  and  administrators." 
There  is  no  land  designated  to  which  the  word 
"  beiri "  can  be  applied.  Boger  Formby  oould  have 
sued  the  purchasers  for  breaches  in  his  lifetime,  and 
I  think  that  bis  executrix  could  have  sued  the  pur- 
chasers for  breaches  after  the  death  of  Boger  Formby, 
but  I  do  not  think  that  the  executrix  can  sue  the 
assignee  of  the  purchasers.  There  is  no  contractual 
privity  and  no  relatim  of  '*  dominancy "  aod 
"serviency"  of  lands  which  will  enable  au  action 
to  be  brought  against  a  person  not  a  party  to  the 
original  contract.  Nor  do  I  think  that  the  benefit  of 
this  covenant  could  be  dealt  with  by  a  devise. 

There  is  a  passage  in  the  judgment  of  Sir  G^rge 
Jessel  in  London  and  South' Western  Railway  v. 
Gomm,  30  W.  B.  620,  20  Cb.  D.  562,  which  runs 
ai  fallows :  •*  The  djctrine  in  Tulk  v.  Moxhay^  rightly 
considered,  appears  to  me  to  be  either  an  extension 
in  equity  of  the  doctrine  in  Spencer* s  case  to  another 
line  of  ca^es  or  else  an  extension  in  equity  of  the 
doctrine  of  negative  easements,  such,  for  instance, 
as  a  right  to  ttie  access  of  light  which  prevents  the 
owner  of  the  servient  tenement  from  btulding  so  as 
t )  obstruct  the  light."  Again  he  says,  "  This  is  an 
equitable  doctriae  establishing  au  exception  to  the 
rules  of  common  lav,  which  did  not  treat  such  a 
covenant  as  running  with  the  land,  and  it  does  not 
matter  whethnr  it  proceeds  on  analogy  to  a  covenant 
running  with  the  land  or  on  analogy  to  an  easement." 
I  think  that  in  both  these  paragraphs  Sir  George 
Jessel,  whether  describing  the  doctrine  of  Tulky. 
Moxhay  as  an  extension  of  Spencer* s  case,  1  Smith 
L.  0.  55,  or  of  the  equitable  doctrine  of  negative 
easements,  regards  it  as  something  arising  from  the 
relation  of  two  estates  one  to  the  other. 

I  have  only  to  add  that  I  do  not  think  that  either 
the  passage  in  the  judgment  of  Kuight-Bmoe,  L.J., 
in  De  Mattos  v.  Gibson,  7  W.  B.  162,  403,  614,  4  De 
G.  &  J.  276,  nor  tbe  statement  of  the  law  by  Lord 
Cairns  in  Doherty  v.  Allman  in  any  way  militates 
^  against  the  conclusion  at  which  I  have  arrived,  that 
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when  a  negatiye  or  restrictive  ooyenant  is  imposed 
upon  user  of  land  it  will  not  be  enforced  against  an 
owner  not  a  party  to  the  deed  containing. the  covenant 
if  such  covenant  is  merely  personal  and  collateral  to 
a  conveyance  of  laad. 

If  it  is  said  that  the  statement  of  Knight- 
Bruce,  Li  J.,  which  rons  thus:  "Bea&on  and  jastica 
seem  to  prescribe  that,  at  least  as  a  general  role, 
where  a  man,  by  gift  or  purchase,  acqaires  property 
from  another,  witti  knowledge  of  a  previous  contraot, 
lawfully  and  for  valuable  coosideration  made  by  him 
with  a  third  person,  to  use  and  employ  the  property 
for  a  particular  purpose  in  a  specified  manner,  the 
acquirer  shall  not,  to  the  material  damage  of  the 
third  person,  in  opposition  to  the  contract  and  inc  in- 
sist enuy  with  it,  use  and  employ  the  property  in  a 
manner  not  allowable  to  the  giver  and  seller.  This 
rule,  applicable  alike  in  general  as  I  conceive  to 
moveable  and  immoveable  propetty,  and  r^c  agnized 
and  adopted,  as  I  apprehend,  by  the  English  law, 
may,  like  other  general  rules,  be  liable  to  exceptions 
arising  from  special  droumstances ;  but  I  see  at 
presCLt  no  room  for  any  exception  in  the  instance 
before  up,"  negatives  the  above  conclusion  because  it 
shows  that  the  doctrine  of  Tulk  v.  Moxhay  apjplies 
to  personal  as  well  ai  real  property.  I  answer,  first, 
that  the  basis  of  the  statement  by  Knight-Bruce, 
L.J.,  is  rather  the  principle  of  Lumley  v.  Wagner ^ 
1'  Da  G.  M.  &  G.  604,  than  that  of  Tulk  v. 
Moxhay i  -and,  secondly,  that  it  is  plain  that  the  Lord 
Justice  would  not  have  thought  tiiat  an  iojunoiiou 
ought  to  have  been  granted  if  the  plaintiff  had 
assigned  the  charter-party,  nor  unleu  the  plaintiff 
had  sustained  material  damage.  And  as  to  what 
Lord  Cairns  says  in  Doheriy  v.  Allman  it  only  shows 
that  proof  of  damage  is  not  necessary  for  the  granting 
of  an  injunction  ia  a  case  in  which  the  parties  to  a 
contract  for  valuable  consideration,  with  their  eyes 
open,  contract  that  a  particular  thing  shall  not  be 
done.  I  think  for  the  reasons  which  I  have  given 
the  decision  of  the  Yice-Chanoellor  was  right  on  both 
points  and  I  think  this  appeal  should  1^  dismissed 
with  costs. 

BoMBR,  LtJ. — I  agree  that  we  ought  not  in  this 
case  to  difftr  from  the  view  taken  by  the  Vice- 
Ohancellor  as  to  the  true  constraotion  of  the  coven- 
ant in  question.  I  also  agree  in  thinking  ^at  in 
tliis  case,  even  if  there  had  been  a  breach  of  the  coven- 
ant, the  executors  of  the  covenantee  are  not  entitled 
to  an  injunction.  If  restrictive  covenants  are  entered 
into  with  a  c  -ivenantee,  and  in  respect  of  or  oonoem- 
ing  any  ascertainable  property  belonging  to  the 
covenantee  or  in  which  he  is  interested,  then  the 
covenant  must  be  regarded,  so  far  as  he  is  concerned, 
as  a  personal  covenant — that  is  to  say,  as  one  obtained 
by  him  for  some  personal  purpose  or  object.  It 
appears  to  me  that  it  is  not  legally  permissible  for 
him  to  assign  the  benefit  of  such  a  covenant  to  any 
person  or  persons  he  may  choose,  so  as  to  place  the 
assign  or  assigns  in  his  position,  with  power  pgain 
lor  tiiem  to  assign,  and  so  on  indefinitelv.  dearly  at 
lav7  sooh  a  right  or  power  of  assigoiug  aoes  not  exist, 
and  in  equity  up  to  the  present  time  no  such  right 
has  been  recognized.  To  admit  a  right  to  obtain  an 
injunction  in  such  a  case  in  any  assign  would  be 
extend  the  principle  recognized  in  Tidk  v.  Moxhay, 
far  beyond  what  is,  in  my  opinion,  justifiable.  An! 
for  the  purposes  of  the  present  case  the  executors  cui 
only  be  regarded,  and  can  only  be  entitled  (if  at  all) 
to  any  relief,  in  i^e  capacity  of  asiigns  of  the  coven- 
ant', for  the  alleged  breach  of  the  covenant  relied  on 
took  plaoe  after  thA  death  of  the  covenantee.  I  think, 
thereforei  that  on  this  ground  also  the  appeal 
fails. 


STiRLiNa,  L.J.— By  a  deed  of  the  27di  of  Jvlj. 
1868,  Roger  Hesketh  Eormby,  upon  a  sale  by  him  of 
certiin  r^  estate,  oonveyed  that  estate  to  the  pur- 
chaser subject  to  restrictive  covenants  c^xpretwd  to  be 
entered  into  by  the  purchaser  with  himt  his  heirs, 
executors,  and  admtnisTrators.  At  the  date  of  thii 
deed  Roger  Hesk«*tti  Formby  was  not  entitled  to  anjr 
land,  freehold,  oopyhold,  or  leasehold,  other  thaa 
that  which  was  thereby  convened.  Consequents  he 
was  not  at  that  date,  nor  (if  it  be  material)  did  he 
subsequently  become,  entitled  to  any  land  for  the 
protection  or  benefit  of  which  the  restrictive  covenants 
were  or  oould  be  intended.  The  plaintiff  Is  his 
executrix  and  universal  legatee. 

In  point  of  fact  the  deed  of  1868  was  not  exeonfeed 
by  the  purchaser,  and  consequently  there  was  no 
covenant  as  between  vendor  and  purofaaser  iHiioh 
could  be  enforoed  at  law;  but  with  reference  to  the 
question  whether  the  obligation  intended  to  be 
imposed  on  the  purchaser  can  be  enforced  in  equity 
this  is  immateriiu ;  and  it  seems  to  me  best  to  con- 
sider what  the  rights  of  the  plaintiff  oould  have  been 
if  such  a  covenant  had  in  fact  existed. 

She  might  have  brought  an  action  at  law  ;  Imt  I 
have  difficml^  in  seeing  that  she  could  have  reoovered 
more  than  nominal  damages.  Ho«rever.  if  substan* 
tial  damages  could  be  recovered,  it  would  seem  to  be 
the  duty  of  the  executrix  to  resort  to  that  remedy, 
for  thus  only  could  the  personal,  estate,  which  it  is 
her  duty  to  protect,  be  benefited.  I  think  that  hi  the 
absence  of  vpecial  circumstances  not  found  in  the 
present  case  damages  would  not  only  be  an  adequate 
but  the  most  appropriato  remedy. 

This  befaig  so,  I  do  not  think  that  a  court  of  equity 
ought  to  interfere  in  her  favour  by  way  of  injunction. 
If  it  did,  I  do  not  see  why  the  like  relief  should  be 
denied  to  any  duly  constituted  legal  personal  repre- 
sentative of  Roger  Hesketh  Formby  at  any  time, 
however  remote,  assuming  always  that  mattsse 
remained  as  they  were  at  the  date  of  his  death.  Ttaa 
seems  to  me  to  amount  to  a  redudio  ad  ahsurdtian  ol 
the  plidntlff*s  claim. 

To  avoid  misconception  I  wish  to  add  that  diftsrent 
considerations  would  apply  if  the  action  had  been 
brought  by  Roger  Hesketh  Formby  in  his  lifetime. 

Appeal  dismissed. 

Solicitors,  Fritchardt  EngUfiM^  df  Co.^  for  8imp9on 
North,  &  Co.,  Liverpool;  Chester  db  Co.»for  Alfred 
Siepliensoti,  Liverpool. 


From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Stirling  and     f  ICay  20. 

Mathew,  L.JJ.)  ) 

COATBS  V.  MOOBB.  (a.) 

BiUo/sale^BegUtration— Omissions  in  copySignaiure 
of  grantor  and  aUeeting  witntss — AffidavU—Furm — 
Covenant  to  replace  tDom-^iU  artides— Term  for  smimi- 
Unanu  of  security— Bills  of  Bale  Ad,  1878  (41  A  42 
Vict.  c.  31), «.  10,  sub-section  2--BUU  of  Sale  Act,  1882 
(46  cfc  46  Vid.  c.  33), «.  9,  scheduU^Practioe-^Court  of 
Appeal^  Jurisdidion-^AppealfromLiverpool  Courtof 
Passage — Application  for  new  trial  of  interpleader 
issue— Liverpool  Court  of  Passage  Ad,  1893  (66  ^  67 
Vid.  c.  37),  a.  10. 

The  copy  of  a  hUl  of  sale  filed  on  registration  in  pur- 
suance  of  sedion  10,  sub-sedion  2,  of  the  Bills  of  Sale 
Ad,  1878,  omitted  the  signature  of  the  grantor  and  the 
signature^    address^    and   description  of  the   attesting 

(a.)  Reported  by  F.  G.  RitoKBB,  Esq.,  Barrister- 
at-Law« 
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vnineas*  The  affidavit  filed  with  the  copy  stated  that  the 
hiU  of  eale  waa  duly  executed  by  the  grantor,  and  that 
Me  execution  thereof  wae  witnessed  by  the  attesting 
witness,  and  gave  the  name,  address,  and  description  of 
the  attesting  witness. 

Held  {affirming  Thomas  v.  Eoberte,  [1898]  1  Q,  B, 
657,  46  W.  R.  Dig.  19).  that  the  bill  of  sale  was  not 
rendered  invalid  by  the  omissions  in  the  filed  copy,  as 
they  might  be  supplied  by  reference  to  the  affidavit. 

A  bill  of  sale  contained  a  covenant  by  the  grantor  that 
he  would  not,  withoui  the  consent  of  the  grantee,  aseign  or 
underlet  any  of  the  cJiattels  thereby  assigned,  or  remove 
them  except  for  necessary  repars,  and  would  replace  such 
of  them  as  should  be  worn  out  by  other  articles  of  equal 
value. 

Held  (following  Seed  v.  Bradley,  42  IT.  jB.  257, 
[1894]  1  Q.  B.  319),  that  this  covenant  was  merely  for 
the  maintenance  of  the  security,  and  did  not  constitute  a 
deviation  from  the  form  in  the  schedule  to  the  Bills  of 
Sale  Act,  1882. 

The  Court  of  Appeal  has  jurisdiction  to  entertain  an 
application  for  a  new  trial  of  an  interpleader  issue  tried 
in  the  Liverpool  Court  of  Passage^ 

Applioation  by  the  defendant  for  jadgment  or  a 
new  trial  in  an  interplead  sr  isene  tried  before  the 
judge  of  the  Liverpool  Oonrt  of  Passage  with  a  jury. 
The  question  to  be  dett^rmined  in  the  issue  was 
whether  a  bill  of  sale,  under  which  the  plaintiff 
claimed  certain  eoods  which  had  been  taken  in  execu- 
tion upon  a  judgment  recoTerttd  by  the  defendant 
against  one  Joseph  Taggart  was  v^lid  or  not. 

By  the  bill  of  sale  Joseph  Taggart  as  mortgagor 
assigned  to  the  plaintiff  as  mortgagee  the  chattels 
and  things  specifically  described  in  the  schedule 
thereto,  and  also  all  chattels  and  things  which  might 
at  any  time  during  the  continuance  of  the  security  be 
substituted  for  them  or  any  of  them,  to  liold  by  way 
of  security  for  repayment  of  an  advance  of  £50. 
The  bill  of  sale  contained  a  coyensnt  by  the  mort- 
gagor that  he  would  not  during  the  oontinaance  of 
the  security,  without  the  written  coosent  of  the 
mortgagee,  assign  or  underlet  the  said  chattels  and 
things  expressed  to  be  thereby  assigned,  or  any  of 
them,  or  remoye  the  same  or  any  of  them  except  for 
necessary  repairs,  and  would  replace  such  of  them  ai 
.should  De  worn  out  by  other  articles  of  value  equal 
to  the  present  value  of  the  artides  worn  out,  so  as  at 
all  times  to  keep  up  the  total  value  of  the  chattels 
and  things  comprised  in  the  security  to  the  present 
value. 

The  bill  of  sale  was  duly  executed  by  the  grantor, 
and  attested  by  a  witness,  the  witness's  address  and 
description  being  added  alter  his  name  in  accordance 
with  the  form  contained  in  the  schedule  to  the  Bills 
of  Sale  Act,  1882.  But  the  copy  of  the  bill  of  sale 
filed  on  registration  in  pursuance  of  section  10,  sub- 
section 2,  of  the  Bills  of  Sale  Act,  1378,  omitted  the 
signature  of  the  grantor,  and  the  signature,  address, 
and  deeoription  of  the  attestinsr  witness.  The  affidavit 
iilfd  widi  the  copy  of  the  biU  of  sale  was  iu  correct 
form,  and  stated,  among  the  other  requisite  parti- 
culars, that  the  bill  of  sal<4  was  duly  i»x«cated  by  the 
grantor,  and  that  the  execution  thereof  was  witnessed 
by  the  attesting  witness,  and  gave  the  name,  address, 
and  description  of  the  a^testiog  witness. 

It  was  contended  on  the  part  of  the  defendant  that 
the  bill  of  sale  was  invalid — &rst,  because  no  true 
copy  of  its  attestation  was  filed  on  registration; 
secondly,  because  it  purported  to  assign  future 
property. 

At  the  trial  the  jury  returned  a  verdict  for  the 
plaintiff,  and  the  learned  judge  held  that  the  bill  of 
sale  was  sood. 
The  defendant  appealed. 


J.  H.  Fugh  {J,  W.  Boss  Brown  with  him),  for  the 
plaintiff,  took  a  preliminary  objection. — There  is  no 
appeal  from  a  jadgmeut  of  ttie  Court  of  Passage  in  an 
interpleader  issue.  By  section  68  of  tha  Li/erpoo! 
Court  of  Passage  Procedure  Act,  1853,  the  judguent 
of  the  court  in  any  interpleader  proceeding<«  shall  be 
final  and  condusivd.  See  al«o  section  17  of  the 
CimmoQ  La«7  Procedure  Act,  1860.  Section  45  of 
the  Liverpo  1  Court  of  Passai^e  Procedure  Act,  1853, 
provides  that  by  the  leave  of  the  judge  **  ou  thn  trial 
of  any  issue  "  an  application  to  set  asi  Je  the  Vrrdict  or 
judgment  may  be  made  to  one  of  the  superior  courts 
at  Westminster.  And  section  10  of  tne  Liverpool 
Court  of  Passage  Act,  1893,  provides  that  "  an  appeal 
shall  be  allowed  upon  the  trial  of  any  issue  iu  tne 
Court  of  Passage  ia  every  case  wHere  an  appeal  would 
be  allowed  on  a  trial  at  nisi  prius  and  subject  to  the 
same  rules,  regulations,  and  provisions."  But  neither 
of  the  two  last-m*)ntionHd  sections  apply  to  inter- 
pleadfr  issues,  E^en  if  »ectiun  10  of  the  Act  of  1893 
applies  to  interpleader  issues  at  all,  the  right  of  appeal 
is  only  given  subject  to  the  rules.  And  by  ord.  57,  r.  11, 
the  judgmeut  in  an  mterpleader  issue  shall  be  final  and 
concl'isive  unless  by  special  leave  of  the  judge  or  of 
ttie  Court  of  Appeal.  Here  no  such  leave  has  been 
obtained. 

F.  A,  Greer,  for  the  defendant — Spction  10  of  the 
Liverpool  Court  of  Passage  Act,  1893,  clearly  allows 
an  appeal  in  the  case  of  an  interpleader  is  <ue.  Bobinson 
V.  Tucker,  32  W.  B.  697.  14  Q.  B.  D.  371,  shoves  that 
neither  section  17  of  the  Cjmcnon  Law  Procedure 
Act,  1860,  nor  ord.  57,  r.  11,  prevents  an  application 
for  a  new  trial  of  an  interpleader  issue. 

Ths  Coubt  overruled  the  preliminary  objection. 

F,  A.  Greer^  for  the  defendant. — Tnis  bill  of  sale  is 
bad  on  two  grounds.  Firstly,  section  10,  sub-section  2, 
of  the  Bills  of  Sale  Act,  1878,  requires  that,  on  regis- 
tration of  a  bill  of  sale,  a  true  copy  of  the  bill  of  sale 
and  of  every  attestation  of  tbe  execution  of  the  bill  of 
sale,  togdttier  with  an  affidavit  of  the  execution  and 
attestation,  shall  be  filed  with  the  registrar.  Section  8 
says  that  if  aay  bill  of  sale  is  not  so  registered,  it 
shall  be  void.  In  this  case  there  is  no  copy  of  th<) 
attestation.  From  a  reading  of  the  copy  of  the  bill 
wUich  was  filed  it  would  appear  that  tbe  bill  wai 
never  executed  at  all  and  never  attested  at  all.  Such 
an  omission  cannot  be  cured  by  the  affilavit  that  the 
bill  was  exHcuted  and  attested  :  see  Parsons  v.  Brand, 
38  W.  B.  388,  25  Q.  B.  D.  110.  In  Thomas  v.  Roberts, 
[1891]  1  Q.  B.  657,  46  W.  B.  Dig.  19,  a  Divioijual 
Court  held  that  the  omission  of  the  date  of  tie 
execution  from  the  copy  of  the  bill  of  sale  might  ba 
cured  by  the  f^davit.  But  the  affidavit  cannot  bs 
looked  at  to  supply  tbe  name  of  the  grantor  and  tbe 
name  of  tbe  attesting  witness.  Secondly,  the 
assignment  of  substituted  c battels  invalidates  this 
bill  of  sale :  Thomas  v.  Kelly,  37  ^.  B.  353.  13  App. 
Cas.  506.  This  is  not  such  a  mere  proviso  for  sub- 
stitutmg  goods  for  goods  that  are  worn  out  as  was 
held  in  Seed  v.  Bradley,  42  W.  B.  257,  [1894]  1  Q.  B. 
319,  to  be  a  covenant  for  maintenance  of  the  security. 
Here  the  mortgagor  is  not  to  assign  without  consent. 
That  implies  that  he  may  assign  with  consent.  Such 
a  provision  goes  furtaer  than  is  necessary  for  the 
mamtenance  of  the  security. 

J,  H,  Pugh  and  J.  W.  Ross  Brown,  for  the  plaintiff, 
were  not  called  upon. 

Collins,  M.B. — In  my  opinion  both  the  objections 
which  have  been  taken  to  this  bill  of  sale  fail.  The 
first  objection  is  that  in  the  copy  of  the  bill  of  sale 
which  had  to  be  filed  on  registration  the  places  for 
the  signature  of  the  grantor  and  for  the  signature, 
address,  and  description  of  the  attesting  witness  are 


A^o 


tttE  Weekly  reporter.       [kng.M^.]      toi.  ti. 


Hiiju  Court. 


In  re  Mbtoalf. 


HlOH  COUBT. 


left  in  blank.  Ic  is  oontendt  d  that  this  is  a  failure  to 
comply  with  tbe  requirements  of  tbe  Vet.  Praotioally 
the  same  point  was  taken  in  Thomas  v,  RoherU,  and 
was  oynrruled.  There  tbe  da  e  of  the  bill  of  s  ile  was 
omitted  in  the  copy,  though  it  appeared  in  tbe 
origioal  bill  of  sale  and  also  in  the  affidavit.  In  this 
case.  a9  in  that,  the  matt*'rs  omitted  in  tbe  copy  are 
contained  in  the  original  bill  of  sale  ai  d  in  the  affi- 
davit. I  can  see  no  distinction  with  regard  to  this 
point  between  the  date  oi  a  biil  of  sale  aud  the*  name 
of  the  grantor  ur  the  attesting  witness.  In  either 
case  I  think  tne  omission  can  be  supplied  by  reference 
to  the  affidavit. 

Tbe  Sfoond  objection  is  that  the  bill  of  sale 
embraces  after-acquired  property.  In  Seed  ▼.  Bradley 
the  grautor  of  a  bill  of  sale  covenanted  that,  so  long 
as  any  money  should  remain  owing  on  the  security 
of  the  bill  of  vale,  he  woald  not  remove  any  of  the 
chattels  without  the  previous  conseut  of  the  grantee, 
except  for  necessary  repairs,  and  would  replace  any 
articles  damaged  or  worn  out  with  others  of  equal 
▼alue  to  be  included  in  the  security.  It  ^9^%  held  that 
such  a  covenant  might  be  inserted  in  the  bill  of  sale 
as  being  for  *'  the  maintenance  of  the  lecority,''  and 
therefore  did  not  constitute  a  deviation  from  the  form 
in  the  schedule  to  tbe  Bills  of  Sale  Act,  1882.  That 
seoms  to  me  to  cover  this  case.  I  think  that  what  is 
contemplated  in  this  bill  of  sale  is  merely  the  tub- 
stitution  of  chattels  for  the  maintenance  of  tbe 
security. 

Stirling  and  Mathxw,  L.irj.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Ledgard,  Street,  &  Co,, 
for  Cecil  B.  Taylor,  Liverpool. 

Solicitors  for  the  defendant,  Sharpe,  Parker,  <Ss  Co,, 
for  Richardson  <fc  Marsh,  livf rpool. 
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In  re  Metoalf. 
Metoalf  V.  Blekgo^^E.  (a.) 

Administration  —  Annuities  —  Insufficient  income  — 
Direction  in  will  for  payment  out  of  corpus — Ahaie- 
ment — Hotchpot — Distribution, 

A  ieetatur  charged  his  estate  with  the  payment  of 
annuities  to  ctrtain  pirsons  for  life,  with  remainders 
over  to  other  persons^  and  directed  that  if  the  income 
derived  from  his  estate  was  insufficient  to  pay  the 
annuities  in/ufl,  money  should  he  raised  for  the  purpose 
on  mortgage  of  his  real  estate.  It  was  ascertained  some 
time  after  the  testators  death  thai  the  income  was  in- 
sufficient, and  money  vms  consequently  raised  as  directed. 

Held,  on  distribution,  that  the  annuitants  in  possession 
who  had  received  sums  of  money  out  •  of  the  corpus  were 
not  liable  to  bring  these  sums  into  hotchpot. 

Potto  V.  Smith,  17  W,  R,  1083.  Z.  R,  8  Eg,  683, 
followed. 

By  his  will,  made  in  November,  1880,  tbe  testator, 
who  died  in  1881,  gave  an  annuity  of  £400  to  his 
widow  as  a  first  charge  on  his  income  and  (»pital. 
He  also  gave  an  annuity  of  £150  to  his  son  Henry 

(a.)  Beported  by  J.  H.  Da7IBS,  Esq.,  Barrister- 
i^t-Law. 


and  of  £450  to  Hannah  Soutbgate  for  her  life  with 
remsinder  to  her  four  children  for  their  lives. 

Power  was  given  to  the  trustees,  in  osee  the  inoome 
was  ioBuffioient,  to  raise  the  anniuties  by  mortgage  d 
the  real  estate. 

All  the  annuities  were  paid  in  full  up  to  Oetober« 
1886,  partly  out  of  money  raised  for  the  pttfpoee  \ff 
mortgage  of  the  real  estate. 

Nothing  was  paid  to  the  son  and  Mrs.  Sonthgate 
after  that  date. 

The  widow  died  in  Jannary,  1903,  her  amraitj 
having  been  paid  in  full  up  to  that  date,  tiie 
difijiency  being  made  up  out  of  capitaL 

Testator's  son  died  on  the  29th  of  August,  1891, 
and  Mrs.  Sauthgate  on  the  2Ut  of  September,  1900. 

Tiie  matter  lo«v  came  before  the  court  on  petition 
by  the  lecal  personal  rspres*  ntatives  of  the  eon  and 
Mrs.  SouUigate,  asking  for  distribution  of  the  funds 
in  court. 

Butcher,  K,C,,  and  Vaisey,  for  the  petitioDen, 
referied  to  the  following  cases :  WHkine  v.  RotKerham, 
33  W.  R  42,  27  ah..D.  703;  Heaih  v.  Nugent,  29 
BeaY.  226,  10  W.  B.  Oil.  Dig.  2 ;  AUen  ▼.  Sindair, 
45  W.  B.  596,  [1897]  I  Oh.  921 ;  Carr  v.  Ingleby, 
1  De  G.  &  Sm.  362 ;  and  Potts  y.  Smith,  17  W.  R. 
1083,  L.  B.  8  Eq.  683. 

Upjohn,  K  C„  a^d  Watson,  for  annuitants,  referred 
to  Todd  V.  Bielby,  27  Beav.  353.  9  W.  B.  Oh.  Dig.  3; 
and  In  re  Rees,  29  W.  B.  301,  17  Oh.  D.  701. 

Wheeler,  for  reversionary  annuitsnto,  argued  that 
the  sami  which  had  been  paid  out  should  be  brought 
into  h  itchpot :  Innes  v.  Mitchell,  1  Phillips,  710,  at  p^ 

716. 
Dickinson,  for  trustees. 

Fabwall,  J. — This  petition  raises  aome  very 
curious  pointo.  The  testator  made  his  will  in 
November,  1880.  His  widow  had  what  I  may  call  a 
right  of  enj  yment  In  a  certain  house  and  the  gronndi 
around  it,  aud  she  also  hid  a  life  inttrest  to.  the 
residuikry  real  and  personal  estate  subject  to  oertain 
annuities.  She  had  a  paramount  annuity  of  £400  a 
year.  The  fund  now  in  court,  and  to  which  the 
petition  rdates,  and  of  which  it  asks  the  distcibotiQO, 
represents  the  proceeds  of  sale  of  real  estate  ia  wbidi 
the  widow  had  a  life  ioterest,  and  on  which  the  ' 
aunuittis  were  not  charged  until  after  her  death, 
except  subject  to  her  prior  interest.  This  fond  is 
njw  to  be  distributed.  The  annuities  in  questioa  are 
an  annuity  of  £150  to  tbe  son  Henry  and  of  £450  to 
Hannah.  These  two  were  immediate  annnittes  ia 
possessiop,  taking  effect  on  the  testator'a  death. 
After  the  death  of  Hannah  the  annuity  of  £450  given 
to  her  is  divided  amoogut  her  children.  The  annuities 
to  Hannah  and  Henry  have  not  been  paid  in  fall  after 
a  certain  date.  Henry  died  on  the  29  ih  of  Augaa^ 
1891,  and  Hannah  on  the  21st  of  September,  1900. 

Da  the  9  th  -ot  Aagust,  1883,  an  order  was  made 
directing  a  mortgage  of  the  real  estate  under  a 
power  in  the  will,  to  which  I  will  ref«r  preeently. 
for  the  purpose  of  raising  moneys  part  of  whiou  were 
ordered  to  t>e  appbed  in  discharging  the  arrears  of 
the  annuities  in  possession. 

The  question  no  v  raieed  is  whether  the  annuitantf 
in  pos  ession  ought  to  briog  ioto  h  >tohpot  sums 
which  they  have  received ;  or  ought  the  division  to  be 
iu  accordtfice  with  the  declaration  in  PoUb  y.  8miih 
as  disiiuguished  from  the  subsequent  directions, 
which  purported  to  follow  Todd  v.  Bielby, 

I  am  of  opinion  that  the  real  decision  of  Jamea,  Y.O., 
is  expressed  in  the  declaration  in  Potts  r.Sn^ih,  I 
cannot  account  for  the  subsequent  additions  and 
dureotions  for  brinsiog  into  hotchpot  which  appear 
in  the  order  in  tiiat  case,  becanae  thej  aeem  to 
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me  to  be  inooniisteat  with  the  words  of  the  Vioe- 
Chanoellor. 

The  Tiew  tahen  by  Lord  Rotnilly  which  was 
followed  by  James*  V.O.,  appears  to  me  to  be  th^t  yoa 
take  the  Talne  of  the  aanni^  aooordiog  to  the  events 
whioh  have  happened  when  the  defloienoy  is 
ascertained  at  some  period  after  the  d«ath  of  the 
testator;  yon  re.kon  the  valnes  aoiording  to  the 
evtnts  that  have  happened  and  yon  only  value 
wh«t  is  neoessftry  to  be  valned—namely,  the  interest 
in  /uiuro  of  such  of  the  annuitants  ai  may  still  be 
living.  To  bring  Into  hotchpot  ali  that  hus  been  paid 
in  the  past  would  be  certainly  a  novel  application  of 
the  principles  of  any  of  the  casei  tbat  I  have  seea.  If 
the  testator's  estate  is  prov  d  to  be  insolvent  at  his 
death,  83  that  no  distribution  can  take  effect  at  all.  the 
court  cuts  the  knot  by  treating  everyone  as  having  an 
interest  whidi  is  immediately  assessable  in  value  and 
valuiog  a  reversionary  interett  as  much  as  an  interest 
in  possession  because  it  is  going  to  distribute  the 
estate  and  in  order  to  arrive  at  such  distribution  it 
must  in  some  way  or  other  arrive  at  the  values  of  the 
reversionary  interests  as  well  as  interests  in  posses- 
sicn.  When  you  have  itumediate  distribution  you 
muiit  have  at  once  immediate  assessment  of  values, 
or  else  you  cannot  distribute.  But  that  is  really  a 
rule  of  tiie  court,  and  to  some  extent  defeats  the 
object  of  the  testator,  who  did  net  intend  a  person  to 
whom  he  has  given  on  the  death  of  A.  an  annuity  of 
£100  to  receive  £500  down  on  his  own  death,  before 
toe  death  of  A. 

The  court  has  to  do  the  best  it  can  under  circum- 
stances which  the  testator  did  not  contemplate.  But 
where  the  eatato  is  only  ascertained  to  be  of  insuffi- 
cient value  at  some  period  after  the  death  of  the 
testator,  and  the  distribution  has  gone  on  for  such  a 
period,  then  in  none  of  the  cases  to  which  I  have  been 
r^erred  has  there  been  any  bringing  into  hotchpot  of 
the  sums  which  have  been  paid.  In  the  oase  before 
me  it  appears  to  me  that  it  would  be  unjust  to  do  so. 
Bringing  into  hotchpot  is  only  a  rule  of  the  court  for 
thepurpoae  of  equsily  dividing  the  subj<iCt-matter  of 
a  gift  amongst  the  objects  to  whom  that  gift  is  made. 
If  that  subject-matter  is  in  fact  given  to  A.  for  life 
and  after  his  death  B.,  the  income  whioh  accrues  to 
A.  during  his  own  life  is  something  with  which  B. 
has  nothing  whatever  to  do.  So  far,  therefore,  as 
regards  these  annuitants  in  possession  paid  out  of 
income  in  the  past>  it  appears  to  me  that  on  no  prin- 
ciple of  equity  would  it  be  right  to  make  them  briog 
that  into  hotdipot. 

Then  it  is  satd  this  particular  sum  represents  corpus 
and  the  annuitants  in  possession  under  the  order  of 
the  court  in  1883  have  bad  sums  paid  to  them  whioh 
were  raised  out  of  corpus  under  the  power  of  mort- 

fiut  on  the  construction  of  this  particular  will  I  hold 
that  the  direction  given  by  the  testator  for  raising  by 
mortgage  out  of  eorpus  negatives  any  idea  of  bringing 
into  hotohpot  the  sums  which  have  been  paid  to  the 
aunuitanti  in  possession.  I  think  the  result  must 
be  that  the  minutes  as  drawn  must  stand. 

Solidtora  for  trustees,  Tamplin,  TayUr^  <k  Joseph. 

Soliottors  for  reversionary  annuitants,  Ikin  & 
Crowlher. 

Solicitors  for  other  annuitants,  Stileman  <k  Keate  ; 
Emeti  Bevir> 


March  4,  5,  10. 


Chan.  Dlv. ) 
Buckley,  J.  / 

In  re  London  and  Globe  Finance  Corporation 
(Limited),  (a,) 

Company —  Winding    np—Direct'tr — Prosecution —  Pay- 

ment  of   costs  out  of  assets  —  Discretion  of  court  — 

Companies  Act,  1862  (25  <fc  26  Vict  c.  89),  s.  167. 

In  cmsidering  wheth^  leave  ought  to   he  gioen  to 

institute  criminal  proceedings  against  the  director  of  a 

company  which  is  oeing  wound  up,  and  w  Aether  the  costs 

of  the  prosecution  should  be  paid  out  of  the  assets^  the 

court  will  consider  what  course  a  good  a't'zen,  if  placed 

in  the  position  of  the  company ,  would  feel  it  his  duty  to 

adopt. 

The  various  matters  which  may  be  taken  into  con- 
sideration  by  the  court,  in  order  to  enable  it  to  arrive  at 
a  conclusion  in  such  a  case,  considered. 

On  the  30fch  of  October,  1901,  an  order  was  made 
for  the  compulsory  winding  up  of  the  London  and 
Globe  Finance  Corporation. 

It  was  resolved  by  the  statutory  meetings  of 
creditors  and  shareholders  that  the  official  receiver 
should  be  liquidator  of  the  company,  with  a  com- 
mittee of  inspection  of  eight  members,  five  of  whom 
were  nominated  by  creditors  and  three  by  share- 
holders. 

In  the  course  of  the  public  examinations,  of  Mr. 
Whitaker  Wright  and  other  directors  and  officials 
of  the  oompany,  a  stato  of  affairs  was  disclosed 
which  caused  the  official  receiver,  at  the  instance 
of  the  committee  of  inspection,  to  lequebt  the  public 
prosecutor  to  tske  tue  requisite  steps  to  institute 
criminal  proceedings  against  Mr.  Wfiitaker  Wright 
for  his  slleged  misconduct  as  managing  director. 
The  public  prosecutor,  acting  on  the  advice  of  the 
law  offiicrs  of  the  Crown,  refused  to  institute  a 
prosecution. 

In  order  to  enable  a  prosecution  to  be  commenced 
funds  to  the  amount  of  £1,250  were  subscribed. 

On  the  20th  of  January,  1903,  one  of  the  members 
of  the  committee  of  inspection  took  out  a  summons 
for  an  order  directing  the  official  receiver  to  institute 
and  carry  on  criminal  proceedings  against  Mr. 
WhitflJcer  Wright  at  the  expense  of  the  company's 
assets. 

An  cffer  was  made  to  bring  at  least  £1,250  into 
court  to  vards  meeting  the  expenses  of  the  prosecu- 
tion. 

At  a  meeting  of  the  committee  of  inspection,  held 
on  the  13th  of  February,  1903,  four  m^'mbers  were 
prfsent,  and  unanimously  desired  a  prosecution  at 
the  expense  of  ttie  auets;  of  the  other  members  of 
the  committee  who  were  not  then  pres^^nt  one  would 
have  vot<>d  witu  the  four  who  were  present,  one 
wai  unable  to  say  what  course  he  would  have 
adopted,  one  was  abroad  or  ioacoessible,  and  the 
last  (wbo  was  alleged  to  be  iu  busin<*ss  relations 
with  Mr.  Whits^er  Wright)  steted  that  he  would 
have  voted  affainst  a  prosecution.  . 

Out  of  crt'ditors  wdose  claims  to  the  totel  amount 
of  about  £1,665,000  were  admitted,  creditors  to  the 
amount  of  about  £650  000  desired  a  prosecution,  others 
to  the  amount  of  £100,000  remained  neutral,  and  one 
creditor  for  about  £175,000  actively  oppoied  a  prosecu- 
tion. 

The  admitted  daimi  had  been  paid  a  dividend  of 
Is.  in  the  pound,  and  it  wai  expected  that  about 
another  shiUiog  in  the  pound  would  be  paid.  The 
estimated  expenses  of  the  prosecution  would,  it  was 
stated,  amount  to  about  £5,000,  and  of  this  £3,750, 


(a.)  Reported  by  L.  W.  Byrnb,  Esq.,  Barrister- 
at- Law, 
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equal  to  a  divi'lend  of  about  a  balf-peDny  in  the 
pound  on  admitted  olaims,  would  fall  upon  the 
assets. 

Counsel  for  the  summons  asked  that  it  might  be 
he%rd  vi  camerd,  but  Buckley,  J.,  declined  to  adopt 
this  course. 

Avory,  K.C,  and  Clavell  Salter,  for  the  summons. 

Asthunj,  K.G ,  and  T,  L.  Wilkinson,  for  the  oteditor 
oppofiiDg  the  prosecutioo. 

Bu/uB  laaacs,  K,C.,  and  G,  F,  Hart,  for  the  official 
receiver. 

Buckley,  J.,  after  stating  that  he  had  come  to 
the  conclasion  that  a  primd  fdcie  case  had  been  m^de 
out  against  Bf  r.  Whitaker  Wright,  proceeded  to  con- 
sider the  prit»cip1ei  upon  which  the  power  given  by 
section  167  of  the  Companies  Act,  1862,  to  direct  the 
official  receiver  to  conduct  a  prosecution  at  the 
expense  of  the  assets  should  be  exeroise'l.  A  criminal 
prosecution  ought  not  to  be  conducted  by  anyone 
with  a  vi^w  to  personal  profit,  neither  should  it  be 
instituted  from  motives  of  Tengesnce ;  the  true 
motive  of  a  prosecution  shoiUd  be  a  desire  to  panish 
the  guilty  party  for  the  proper  enforcement  of  the 
law  and  as  a  deterrent  to  others. 

The  true  principle  by  which  he  should  bs  guided  is 
tbe  consideration  of  the  course  which  would  be 
adopted  by  an  honest  and  upright  man  who  desired 
to  do  his  duty  to  the  State  as  a  good  citizen.  If  in 
any  case  such  a  maa  would  feel  it  his  daty  to  conduct  a 
prosecution  at  his  own  expense  and  to  his  own  loss, 
then  in  that  case  the  court  ought  to  direct  a  proseou- 
tioQ.  Farther,  the  court  could,  and  in  a  proper  case 
ought  to,  direct  a  prosecution  without  the  assent  and 
oven  notwithstanding  the  dissent  of  the  class  or  many 
of  the  class  at  whose  expense  the  prosecution  would 
be  instituted,  for  the  section  provided  t&at  the  court 
might  act ''  of  its  own  motion." 

There  were  other  considerations  to  which  due  weight 
should  be  given,  Uiough  in  a  less  degree,  among  Uiem 
being.  flr«t,  the  proportion  of  the  class  affected  who 
reipeottvely  approved  and  disapproved  of  the  institu- 
tion of  a  prosecution,  and  secondly,  the  consideration 
whether  the  fxpenseof  a  proeeontion  would  bear 
hardly  upon  the  creditors.  There  was  nothing  in 
this  case  to  outweigh  the  wishes  of  the  majority  of 
the  creditors  who  desired  a  prosecution,  nor,  under 
the  ciroumntances  of  the  case,  ought  an  order  to  be 
refused  because  it  would  bear  hardly  upon  the 
creditors. 

In  conclusion  the  official  receiver  was  directed  to 
institute  and  conduct  against  Mr.  Whitaker  Wright 
suuh  proceedings  as  he  might  be  advised,  and  an  order 
was  made  for  the  payment  of  costs  of  the  prosecution 
out  of  the  company's  assets  so  far  as  funds  might  be 
required  in  aid  of  the  £1,260  or  other  larger  sum  to 
be  brought  into  court. 

Solicitors.  Simmona  <fe  StmmonB ;  A.  J*  Greenop  <fc 
Co, ;  Michael  Abrahams,  Bona,  &  Co. 


Chan.  Div.       \  r        *m 

Swinfen  Bady,  J.  ]  '''™®  1^' 

In  re  LtSON. 
Dixon  v.  Charlesworth.  (a ) 

Will^AUolvie  gift^Gift  over  on  death  "  without  a  will 
and  childless  ** — Reptignancy. 

A  testator,  after  an  absolute  gift  of  his  residuary,  real, 
and  personal  estate  among  his  children  equally,  provided 

(a,)  Beported  by  J.  H.  Daties,  Esq.,  Bamster- 
at-Law. 


that  in  case  any  of  his  said  children  should  die  •*  wiik^ 
out  a  will  and  childless,**  the  share  of  the  child  or  children 
so  dying  should  yo  over  to  the  surviving  children. 

Held,  that  the  words  "  without  a  will  and  childlese  *' 
were  repugnant  to  the  absduie  estate  previously  given ^ 
and  the  gift  consequently  did  not  take  effect. 

A  tefetat<  r  who  died  on  the  6ch  of  D<)oember,  1876, 
devised  and  bequeathed  his  residuary  r^al  and  penonal 
estate  to  his  daughter  Anne,  his  son  Bobert,  and  his 
niece  Elizabeth  upon  trust  for  his  wife  for  Ufe,  and 
after  her  decease  upon  trust  for  his  children  in  equal 
shares,  the  shares  of  the  daughters  to  be  free  froos 
the  control  of  their  husbands,  and  to  be  inalienaU.6 
otherwise  than  by  will. 

The  will  also  provided  that  if  any  of  the  testator's 
children  should  die  «  without  a  will  and  chfldkaa," 
tbe  share  of  »uoh  child  or  children  should  fall  b^ck 
into  the  restdu«ry  trust  estate  for  equal  division 
among  the  survivors. 

The  testator's  wife  died  on  the  11th  of  October, 
1882. 

The  testator  had  six  chUdren,  two  of  whom  (Anne 
and  Florence)  were  spinsters;  one  (Julia)  died  a 
spinster  in  1899,  having  appointed  Florence  her 
executrix;  Mary  wai  a  widow;  Marjorie  was 
married,  and  her  husband  was  aliye,  and  a  son 
Bobert. 

The  questions  to  be  determined  were  whether  the 
shares  were  now  payable,  and  whether  the  gift  OTer 
took  effect. 

Edward  Ford^  for  the  trustees. 

William  BaJcer,  for  Bobert,  Mary,  and  Florence.— 
The  gif c  over  was  void  for  repugnancy. 

Gulliver  v.  Vaux,  8  De  G.  M.  &  G.  167,  and  Holmes 
V.  Godson,  4  W.  B.  415,  8  De  G.  M  &  G.  162. 

George  Henderson,  for  Marjorie,  argued  that  the 
g^ft  over  was  v^iHd. 

SwiNFBN  Eadt,  J.,  said  that  according  to  the  ime 
construction  of  this  will  there  was  a  gift  to  all  the 
testator's  ohildren  who  should  survive  him.  The 
daughter's  shares  were  to  be  free  from  the  oontrol  of 
their  husbands  and  to  be  held  for  their  separate  use 
«vithout  power  of  anticipation.  The  words  *  *  If  any  die 
mthout  a  will "  were  repugnant  to  the  previous  gift, 
and  the  fact  that  the  words  **and  dhildless"  were 
added  made  no  difference.  Had  the  words  '*  and 
childless'*  stood  alone,  the  g[ift  might  have  been 
good,  but  joined  to  the  previous  words  they  were 
repugoant  to  the  abeolute  estate  previously  given. 
Tne  shares  were  all  now  payable,  other  than  that  of 
the  married  daughter,  whose  husband  was  living. 
The  share  of  the  unmarried  daughter  who  waa 
dead  went  to  her  legal  persooal  representative. 

Solicitors,  H.  8.  Harris  <k  Co,,  for  /Sf.  H.  BeU,  Wert     . 
Hartlepool;    Worthington  Evan,  Bird  cfc   O^mJw^  T.     ^ 
Jones  <fc  Burrell,  mirBam: ' 


Hambro  &  Son  v.  BtTRNAND  and  Othisr&  (o.) 

Principal  and  agent^  Underwriter— Scope  of  authority 
— "  For  and  on  behalf*'  of  principal— Contract  for 
agent's  sole  interest— Liability  of  principal— Guarantee 
policy. 
Where  an  agent  who  is  authorized  to  make  contracts 

**for  and  on  behalf  of**  his  prindpaU,  makes  a  contract 

(a.)  Beported  by  W.  T.  Turton,  Esq.,  Barriatar^ 
at-Law. 
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Hambro  and  Sok  v.  BuRiTAim  AND  Othbbs. 


HiOH  Court. 


purporting  on  tlie/uce  of  it  to  he  on  hehalf  of  the  princi- 
pajfa,  which  in  fact  is  for  hie  own  interest  and  not  for 
hie  principal* Bt  such  contract  ie  not,  apart  from  holding 
out  or  ratificcUion,  binding  upon  the  principale, 

Aotion  tried  in  the  Commercial  Court. 

This  was  an  action  to  reoover  a  aam  alleged  to  be 
dae  from  the  defendants  under  a  guarantee  polioy, 
whereby  the  defendant!  nnd*-rtook  to  pay  th^  plidniiffs 
the  amount  of  certain  drafts  drawn  by  Gaze  ft  Sons 
and  accepted  by  the  plaintifis,  in  the  event  of  Gdze  & 
Sons  not  putting  the  aooeptors  in  funds,  at  or  bbfore 
maturity,  to  mi>et  the  drafts. 

The  facts  and  the  arguments  sufficiently  appear  in 
the  judgment. 

Aequith,  K,C ,  Scrutton,  K.C,  and  Mackinnon,  for 
the  pl-intifGi. 

JtufuB  Isaacs,  K,C,,J.  A»  Hamilton,  K^C,  and  Rtad, 
for  the  defeLdant  Bead. 

Montague  Lueh,  K.C,  and  Loehnis,  for  the  defendant 

Draffen. 

.    Bray,  K,C,,  and  Aehtoriy  for  the  defendant  Mordan. 
Maurice  Hill,  for  the  defendant  Elwell, 
E,  M.  Pollock,  for  the  defendant  Burnand. 

Gur,  ad,  vult. 

June  30.— BlOHAM,  J.,  read  the  following  judg- 
ment :  This  action  is  brought  on  what  is  calUd  a 
guarantee  policy,  dated  the  Ist  of  October,  1902,  sub- 
scribed by  the  defendant  Burnand  in  his  own  name  and 
in  the  names  of  the  other  four  defendants.  The  whole 
of  the  document  is  in  print,  with  the  exception  of  the 
dates,  the  signatures,  and  the  amouiits  placed  against 
the  signatures.  It  is  addressed  to  the  plaiotifFs, 
Messrs.  G,  J.  Hambro  &  Son,  and  is  in  the  following 
words :  '*  To  Messrs.  C.  J.  Hambro  &  S'^n.  In  con- 
sideration of  your  f  ccepting  at  our  request  the  drafts 
of  H«nry  Gbze  &  Sons  (hereinafter  called  the  drawers) 
to  such  an  amount  as  you  may  think  proper,  such 
drafts  to  be  drawn  and  accepted  within  one  year 
£rom  the  4th  of  June,  1902,  and  in  consideration  of 
the  premium  of  £1  per  cent,  paid  tons  by  the  drawers 
on  the  execution  hereof  (the  receipt  whereof  we 
hereby  admowledge),  we,  the  underwriters,  agree 
that  if  the  drawers  do  not  at  or  before  maturity  of 
anv  Budi  drafts  put  you  in  funds  to  meet  the  same,  we 
will,  within  thirty  days  of  receipt  of  notice  from  you 
of  such  default  on  the  part  of  the  drawers,  pay  to  you 
in  cash  the  amount  of  such  draf rs  and  will  further 
indemnify  and  hold  you  hannlcss  agaiost  all  monej  s, 
loss,  costs,  charges,  and  expenses  which  you  may 
ha^e  to  pay  or  to  which  you  may  be  put  by  reason  of 
your  haTing  accepted  such  drafts,  or  by  reason  of  ary 
claims  made  by  any  company  or  person  in  resppct  of 
the  transactions  above  mentioned,  provided  th[at  our 
liability  hereunder  shall  not  exceed  the  amount  of 
our  respective  subscriptions  hereto,  with  interest 
thereon  at  the  rate  of  5  per  cent,  per  annum  fr  )m  the 
time  of  p%y  ment  being  demanded."  The  policy  is  i  hen 
subscriMd  with  the  names  of  the  five  defendants,  ihe 
names  of  the  last  four  being  subscribed  iu  ihe 
handwriting  of  Borcand  by  procuration  On  the  9th 
of  October.  1902,  th«  plamtifib  accepted  a  draft  of  Gkiz^ 
&  8ons  (Limited),  at  ninety  days'  sight,  f  r  £1.000. 
The  bill  f «li  due  on  the  lOth  of  January,  1903,  and  Guze 
&  Sons  mude  default  in  finding  money  to  meet  it. 
Tn^reupon  the  plaintiffs  claimed  vLud*'T  the  policy  sued 
on  to  be  paid  by  each  of  the  five  defendants  his  pro- 
portion— viz.,  £200  of  the  amount.  The  lubstantial 
Question  in  the  case  is  as  to  the  liability  of  the  four 
defendants,  Draffen,  Bead,  Mordan,  and  Elwell,  to 
make  good  this  claim ;  and  it  is  with  reference  to 
their  liability  that  I  propose  first  to  deal.  I  shall 
refer  to  Bnmaad'i  position  later  on.    The  first  of  the 


four  deff ndantu.  Colonel  Draffen,  became  a  member 
of  Lloyd's  in  the  year  1885.    He  nevrr  personally  did 
any  business  there,  but  occasionally  he  visited  the 
room  for  the  purpose  of  seeing  hii  friend  Burnand. 
The  defendant  Bead  is  Burnand's  father-in-law.  He 
was  for  a  long  time  connected  with  the  railway  business, 
but  is  now  retired.    He  became  a  member  of  Lloyd's 
in  1891,  but,  like  Dr^ffnu,  he  never  pArsonally  did 
any  business  there.     The  defendant  Mordan  has  been 
a  member  for  Lloyd's  for  many  ^ears,  and  is  well 
acquainted  with  the  business  done  there ;    for  some 
time  he  was  in  Burnand's  <  ffi  ie  learning  the  business. 
The  fourth  defendant,  Mr.  Blwell,  was  at  one  time  a 
merchant  at  Birmingham ;   he  is  now  rrtired.    He 
became   a    member    of   Lloyd's  in  1887,   but,  like 
Draffen  and  Read,  never  personally  did  business  there. 
The  object  which  aU  these  four  defendants  had  in 
view  in  becoming  members  of  Lloyd's  wa«  to  under- 
write risks  tbere ;  and  in  order  to  ciGtrry  out  tho!r 
object  they  employed  the  defendant  Burnand,  also  a 
member  of  Lloyd's,  to  do  the  business  for  them. 
Memb  rahip  is  a  condition  imposed  by  the    com- 
mittee of  I^oyd's  on  persons  desiring  to  csrry  on  the 
buainess  of  underwriting  in  the  room.    The  terms  of 
Burnand's  employment  were  in  each  case  reduced  to 
writing.    In  Draffen's  case  the  document  stafes  that 
Bamand  "  agrees  to  open  aad  carry  on  at  Lloyd's 
an  underwriting  accoQut  for  and  in  the  name  of 
Draffen    .    •    .    but  Burnand  shall  not  underwrite 
any  risks  for  Draffen  to  a  greater  extent  than  he, 
Burnand,   shall  underwrite  for   himself."    Bamand 
was  to  receive  half  the  profits  by  way  of  i ahry,  but 
he  was  not  to  be  considered  a  partner.    There  are 
other  provisions  in  the  agreement  as  to  the  books  to 
be  kept  by  Burnand  and  as   to  the  auditing  and 
rendering  of  acconnts.    In  Bead's  case  the  agreemf-nt 
lecites  that  Read,  having  been  admitted  a  member 
of  Lloyd's,  is  desirous  of  carrying  on  the  business 
of  an  under  i^riter  there  and  of  appointincr  Burnand 
to  conduct  such  business  on  his  b>-half.     The  agree- 
ment then  provides   that    Burnand  ''shftll   act  as 
the   agent   of    Read   for   the   purpose   of    under- 
writing xwlides  of  iafurance  at  Lloyd's  and  carry- 
ing   on    the   ordinaty  business    of    an  underwriter 
at  Lloyd's  in    the  name  and   on  behalf  o*  Rea", 
iu  accordance  with  the  usual  custom  of  LloydV." 
Burnand's  remuneration  was    to  be  £200    a  year. 
The  other  provisions  of  the  agreement,  though  not  iu 
the  same  words,  are  similar  to  those  in  Draffen's 
agreement.    In  Mordan's  case  the  agreenient  recites 
that  Mordan  has  for  some  time  been  carryioff  on  the 
business  of  an  underwriter  at  Lloyds,  and  it  then 
provides  that  Bun  and  "shall  act  as  the  agent  of 
Merdan  for  the  purpose  of  underwriting  policies  of 
insurance  at  Lloyd's  and  carrying  on  the  ordinary 
business  of  an  underwriter  at  Lloyd's."    Burnand 
was  to  have  the  sole  management  of  tiie  underwriting, 
and  was  to  receive  £250  a  year  and  20  per  cent,  of 
the  net  profits  as  remuneration  for  his  services.    The 
other   provisions    are  substantially  the  same  as  in 
Draffen^s  and  Read's  casos     In  the  case  of  Elwell,  the 
agreement  recites  that  Elwell  is  desirous  of  carrying 
on  the  business  of  an  underwriter  at  Lloyd's  and  of 
app'  in  ting  Burnand  to  conduct  such  business  on  his 
bebalf,  and  it  then  provides  that  *'  Burnand  shall  act 
as  the  sg*'nt  of  Elwell  for  the  purpose  of  underwriting 
policies  of  ii  surance  at  L'oyd's  and  carrying  on  the 
ordinary  business  of  an  underwriter  at  Lloyd's  in  the 
name  and  on  bdhalf  of  the  said  Elwell,  in  aoc  >rdance 
with  the  usual   custom    of   LLiyd's.'*      Bumaud*s 
remuneration  is  to  be  £260  a  year  and  20  per  cent,  of 
the  mt  profits.    The  further  provisions  are  in  effect 
the  saUiC  as  in  the  other  three  ca^es.    I  have  set  out 
the  terms  of  the  four  agreements  because  it  is  possible 
that  diffarent  considerations  might  arise  with  respect 
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to  each  case ;  but  for  my  own  part  I  think  the  four 
agreemen's  are  Babstantially  ilie  same  in  their  effect ; 
each  iimoiints  to  an  anthority  1o  Burnand  to  c«rry  on 
an  underwriting    account    at  Lloyd's    for   and    on 
b-half  and  in  the  name  of  the  urinoipal.     For  Bome 
yeara  Bumand,  acting  for  the  defendants  nnier  tbe 
authority  conferred  by  these  documents,  underwrote 
lisks    of    different    kiLds    at  Uoyd^s  and  rendered 
accounts  to  the  defendants  shoeing  the  profits  and 
)o^8«>8  reanltiDg  therefrom.    It  was  not  until  the  ye«r 
1900  that  the  transaciions  begAU  out  of  whic^  the 
pr- Rent  dispute  arises.    It  appears  that  at  the  end  of 
1899    a   representative    of     Messrs.    Barings    men- 
tioned   to     the      plaintiffs      (who     carry      on     a 
banking     business)      that     they,      Ba^iogs,      were 
CD  gaged  in  financing  a  firm  of  Gazc  &  Sons.    Gaze  & 
Sl'Us  were  at  this  time  tourist  agents  engaged  in  a 
business  similar  to  that  carried  on  by  the  well-kno  vn 
firm  of  Messrs  C  >ok  &  Sons.     The  financing  cousisted 
of  accepting  Gaze's  drafts  and  taking  by  way    of 
security     wbat     Barings     described    as    "  Llojd's 
policies  " ;  and  it  was  suggested  by  Barings  thtt  the 
plaintiffs  migiht  think  it  worth  their  while  to  under- 
take a  part  of  the  busin<^ss.    The  plaiutiffd  listened  to 
this  suggestion.    They  were  satisfied  with  the  iutro- 
duction  of  the  buiinef  s  by  Barings,  aod  they  made 
little  or  no  inquiry  as  to  the  stability  of  G  ize  &  Sons. 
As  a  result  of  this  introduction  Gaze  &  Sons  put 
themselves  into  communication  with  the  plaiutiffs. 
This  was  at  the  end  of  1899,  and  an  arrangement  was 
then  made  between  Gaze  &  Sons  and  the  plaintiffs 
that  the  Istter  should  accept  Gaze  &  Sons'  drafts  at 
three  months,   which  G»ze  &  Sods  should  get  dis- 
counted.   The  proceeds  were  to  be  used  by  Gaze  & 
Sois  for  the  purposes  of  their  business.    As  the  billi 
fell  due  Gaze  &  Sons  were  to  furnish  the  plaintiffs 
with  the  necsaary  fuuds  for  retiring  them.     It  was 
part  of  the  bargain  that  Gaze  &  Sons  nhould  obtain 
and   hand    to    the     plaint ffs    ''Lloyd's    policies/' 
gaaranteeing  that  Gaze  &  Sons  should  provide  the 
necersary  funds  at  the  required  time.    The  commission 
to  be  paid  by  Gaze  &  S  >ns  to  the  plaintiffs  for  the 
accommodation  was  fixed  at  ^  percent,  on  the  amount 
of  each  acceptance.-   The  first  policy  handed  by  Gaze 
&  Sons  to  the  plaintiffs  was  in  t^e  form  now  sued  on, 
but  it   was  for  £3,000.    It  wai  dated  the   1st  of 
January,  1900,  ani  was  subscripted  by  the  defendant 
Bumand  in  his  own  name  and    in   the   names    of 
three  of  the  othf^r  defendants — viz.,  Draffrn,  Bead, 
and  E( well— for  £250  each.    It  was  a' so  subscribed 
by  a  number  of  other  underwriters  for  small  sums, 
whioh  made  up    an  aggregate    further   amount  of 
£2,000.    In  order  to  illustrate  how  the  business  was 
done  I  may  read  two  letters  of  the  29th  and  30th  of 
December,  1899 : 

<' London,  Dec.  29,  1899. 
"  Dear  Sirs, — We  are  delivering  to  you  on  Monday 
the  form  of  guarantee  agreed  upon  last  Friday, 
imderwritten  by  Messrs.  Faber  and  Burnand  and 
Aogove  for  a  total  amount  of  £3,000,  and  are  instruct- 
ing our  Palis  agent  to  send  you  on  Monday  next  a 
draft  for  £500,  which  plesss  accept  in  accordance 
with  our  arrangement. 

''  We  trust  ihis  will  be  all  in  order. 

*' We  are,  yours  faithfully, 
"  Hbnby  Gaze  &  Son  (Limitbd)  S.  Stamford 
Parry,  per  H.  O.  B. 
'*  Messrs.  C.  J.  H-unbro  &  Sen.  70,  Old  Broad- 
street,  London,  £.0."    - 

*•  70,  Old  Broad-street,  E.G..  Dec.  30,  1899. 
**  Messrs.  Gaze  &  Sons  (Limited),  142,  Strand,  W.C. 
"  Dear  Sirs, — We  are  in  receipt  of  your  letter  of 
yesterday  and  note  the  contents  thereof. 
"  If  the  names  of  the  onderwiiters  are  known  to  us 


and  satisfactory  (whioh  we  do  not  doubt)  everything 
will  be  in  order. 

**  We  remain,  dear  Sirs,  yours  faithfully, 

**  0.  J.  Hambbo  &  Son.'  ' 
F^ber,  Burnand,  and  Angove  were  the  agents  of  tlie 
smalUr  uudt-rwriterp,  who  had  underwritten  the  first 
policy  for  £2,000.    Soon  after  this  policy  was  handed 
over,  bills  to  the  amount  of  £2,000  were  drawn  by 
Gaze  &  Son  on  the  plaintiffs* ,  and  were  aooepted. 
Subsequently   further  policies  were  handed   to  ihe 
plaintiffs     to    secure    additional    bills,    nn^il,     by 
November,  1900,  the  amount  afloat  of  the  plaintiffs* 
acceptances    to    Gaze    &*   Sans*    drafts    roMied    as 
much  as  £14.500.     It  wss  noticed   by  the  plain- 
tiffs    thot    the    later     policies — ^viz.     those     after 
June,    1901 — brought   to   tbem  by    Chize  &  Sons, 
were  subscrib  d  only  b?  Buroaud  and  his  namea ;  tiie 
other  underwriters  who*e  nam^s  appeared   on  the 
first  policy  for  two-thirds  of  the  amount  no  losiger 
bei<  g  parties.     Wnen  the  plaintiffs  observed  this  thsy 
insisted  on  Gaze  &  So'*s  procuring  what  are  caUed 
'  solvei  09  policies  " — that  is  to  say,  policies  9nar«n- 
teeing  the  solveucy  of  the  underwriters.    Theee  Gaz< 
&  Sons  accordingly  took  out  with  the  Boyal  £xohaofft 
Insurance   Company  and  handed  to  the  plaintiffs 
Thus  the  plaintiffs  had  a  triple  security  for  their 
advances :  they  had  the  liability  of  G^zd  &  Sons,  the 
gusrantee  of  Burnand  and  his  names,  aud  a  wanautf 
by  third  parties  of  the  solvency  of  Bumand  and  Us 
namei.     A.f  fcer  the  total  amount  of  the  advances  bad 
reached  £14,500  the  bills  began  to  run  off.     By  bosm 
means  or  other,  proba'^ly  by  borrowing  money  else- 
where, Gaze  &  Soi  s  found  means    to    rodnoe  the 
amount    cf  their  obligations    to    the   plaintiffs  so 
that,  by  «he  end  of  1901  the  bills  afloat  only  amonnttd 
to  £7,500.    Tnese  bills  were  renewed  fron^  tune  to 
time  durinjc  1902,  and  the  la^t  of  the  series  of  renevali 
are  now  all  iu  the  hands  of  the  plainuff «  who  have 
had  to  take  them  up  out  of  their  .own  moneys  by 
reas(  n  of  Gaze  &  Sons'  defauit.     At  no  time  duricg 
the  period  over  whioh  this  business  «-zt«*ndfd — tha*-  is 
to  sa?,  1900.   1901,  1902— did  the  phuntiffif  aee  lr^ 
Burr  and.    The  business  between  the  plaintiff «  and 
Ghize  &  Sons  seems  to  have  been  conducted,  so  far  ai 
Gaze  &  Sons  were  concerned,  by  a  Mr.  P^rry,  the 
managing  director  of  the  company,  and  by  noboiy 
else.     But  it  now  appears  that  during  nearly  all  iku 
time  Burna'  d  wai  a  director  of  G  *ze  &  Sustf .    He 
joined  the  board  in  August,  1900;  and  not  only  was 
he  a  direot  t^  but  he  was  personally  engaged  in  fiaoi- 
cial  dealings  with  that  company.    Before  the  end  of 
1900  the  plaintiffs  became   aware  of  the   fact  that 
Burnand  was  a  director  of  Gaze  &  Sons,  hot  they 
knew  no  more  than  that  fact  would  convey  to  thea. 
The  company  was  never,  in  mv  opinion»  ■olvent— 
that  is  to  say,  it  never  held  real  assets  repreeenftiiig 
its  nominal  capital  and  its  liabilities.     It  ws»  noc 
solvent  when  the  first  advances  were  obtained  from 
the  plaintiffii;  its  position  after  that  date    beoaei* 
rapidly  worse;  and  it  is  now  being  wonnd   up  sad 
has  practically  no  assets.     It   w%%   very  mi^h  to 
Bumand*s  person -U  inter<»t  to   keep  Gaze    &  Sobs 
going;  for,  haviig  regard  to  the  acoounta  ^rhioh  I 
have  seen,  the  stoppage  of  Gaze  &  Sous  at  auij  tins 
would  have  meant  the  stoppage  of  Bumand,  or  at  all 
events  would  have  caused  nim  serious  inoonwesuflnee. 
Burnand  did  not  go  into  the  witness-box  dnring  tke 
trial  b«»fore  me,  nor  wns  Mr.  Parry  called  by  eifebsr 
side ;  but  I  have  no  doubt  whatever  that  BiinwBd 
knew  at  all  times  what  tbe  financial  position  of  Gas) 
&    Sons  was.  and   that  in  underwriting  the  Oas« 
policies  (including  the  policiee  ined  oo)  he  wi^  swAing 
for  hmftelf  and  in  furtherance  of  his  own  i  ttfireits. 
and  not  for  or  in  the  interests  of  the  four  defeadanli 
with  who9e  caae  I  am  j^pig,  4oi|lpg* ..  Si«  '.conduct. 
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makes  thii  abandantly  dear.    Tramactioni  sioiilar  to 
those  with  the  plaintiffs  wera  carried  out  with  othi*r 
finanoial  hoiues  bo  that  by  the  «md  of  1902  the  amiuot 
owing  by  G<ze  &  Sons  to  di£Eerent  creditors  re*ched 
the  large  total  of  £110.000,  the  whole  being  b^lstAred 
up   by  policies   such  as  that  now  sned  o».    That 
Bamana  has  purported  to  bind  each  of   the  four 
defendants  to  an  amonnt  of  upwards  of  £20.000  oi 
one  risk — namely,  the  solvency  of  Gaze  &  Sjns.     Hh 
never  obtained  any  premium  for  the  potioi^s.    Gaze  & 
Sons  never  paid  a  farthiug  for  them,  although  each 
policy  contains  the  statement  that  Gaz-)  &  Sons  hafe 
paid  1  per  c^nt.  premium.    Indeed  Gazi  &  Sods* 
cashier  stated  in  the  witness-box  that  his  instructions 
were  to  pay  no  premiums  because  none  were  due. 
Barnsnd  never  entered  the  policies  in  hisbusioessb  K>ks, 
where  in   the   ordinary    course   they  should   have 
appeared.    He  n<iyer  introduced  th^m  into  any  of  the 
•OGonnts  which  he  rendered  to  the  dt^fendanti.    At 
times  duriog  the  thr^e  years  over  which  the  transac- 
tions expend  d G<ze  &  Sons  made defau  tin  providing 
money  to  take  no  their  draft,  whereupon  t^e  holders 
of  the  corresponding  policies  wrote  to  the  defendants 
demanding  payment.  .  These  letters  were  addressed 
to  the  defendants  at  Lloyd's,  the  only  address  then 
known    to   the  writers.      Bumand  intercepted  the 
letters  and  destroyed  them,  and  managed  out  of  his 
own  mean's,  or  out  of  Gaz4  &  S  ms*,  to  find  tho  r^qairod 
money,  and  so  to  quiet  the  bankers  for  the  time  being. 
Oa  one  occauon,  in  April,   1902,  liordan  receiv^ 
information  from  a  bicker  which  led  him  to  fear  that 
his  name  was  on  polioiee  gusranteeinff  Gize  &  Sons. 
H-4  accordingly  weotto  Gaz-i  &  Sons,  offioe  to  ascertain 
if  it  was  true.    He  saw  one  of  the  clerks,  who  said 
he  would  inquire  and  let  him  know.    Later  in  the 
day  L%¥rrance,  the  cashier,  under  the  instructi  ms  of 
Parry,  wrote  the  folllowing  l«t»»r :— *•  68.  Old  B*iley, 
London,  B.C.,  24t»i  Ap^il,  1902.    Dear  Sir,— Referr- 
i'lg  to  your  call  herd  thfs  aftemooo,  I  beff  to  8«y  that 
I  have  communicated  to  our  chairman  Uie  object  of 
your  viiit,  and  he  wishes  me  to  inform  you  th«t  yonr 
information  is  quite  inaocarate.  and.  should  vou  deem 
it  necessary  to  see  )>im,  he  will  be  glad  to  keep  any 
appointment  at  Gsze*s  office  during  to-morrow  Hft«-r- 
nooo. — I   am.   dear     Sir,  yours    faithfully,    T.   B. 
LAWREiro]|.~P.  0.  Mirdan,  Esq.*'      According   to 
Lawrence's  evidence  both  he  and  Parry  well  koew 
tbat  the  letter  was  untrue.      I  cannot  doubt  th«t 
Bumand  knew  of  this  letter  and  approved  of  *  its 
being  sent,     liordau's  answer   was   as   fo!low«: — 
"Private  and  ooifiiential      Saofils,  Beigate,    2dth 
'^f  April,  1902.      Mr.  T.    B.  L»wreuc».      Dear  S»r,— 
In  reply  to  your  letter  of  yesterday's  dat<*,  the  in- 
formation  I  have  received  was  private  and  cobfidential, 
and  I  have  still  n^  reason  to  doubt  its  accuracy.  N'ow 
you   are*  aware  that  no  one  is  authorised  to  sign 
guirantee  insurance  policies  in  mv  name,  and  thiit 
any  claims  arising  thereon  would  be  immediately  re- 
padiated.    I  have  nothing  more  to  say.    Yours  faith- 
fully, PsRCY  0.  MoRDAN.*'     At  the  end  of  1902  the 
present  platntiffi  issued  a  writ  against  all  tbe  five 
defendants  in  respect  of  a  d«'fAult  made  by  G«ze  & 
Sons  in  providing  money  for  an  earlier  bill  than  th*) 
bdl  mentioned  in  the  present  action.      Bumand  in- 
structed a  firm  of  solicitors  to  appear  to  this  writ. 
The  four  defendants  never  heard  of  it.      Judgment 
was  signed,  and  when  attempts  were  made  to  s^rve 
bankruptcy  notices  on  them  persnnally  in  1903  the 
defendants  became  aware  for  the  first  time  that  they 
had  been  sned.    Som-^  of  th»m  (it  may  be  all  of 
them)  paid  that  cleim  in  tbe  vain  hop^  that  there 
werenomoreT     Shortly  afterwards  the  writ  in  the 
preset  action  was  issied  (the  16th  of    Febrairy, 
1903)     Tsese  facts  conflrax  the  view  I  take — namely, 
that  Bumard  wm  issuing  the  poHcies  for  his  own 


Surposes,  and  not  for  or  on  behalf  of  the  other  four 
efendants.  It  wai  contended  on  the  platntiffn' 
behalf  in  this  connection  t^at  the  earlier  policies 
issued  in  1900  were  at  all  events  honestly  subscribed 
by  Burnand  on  behalf  of  the  four  names,  and  thai 
the  policy  sued  on,  though  d'ited  in  1902,  was  merely 
a  rene  val  of  one  of  these  earlier  pulioies  and  could 
not,  therefore,  be  regardnl  as  a  policy  i88u*4d  for  Bur- 
nand*s  sole  benefit.  I  do  not,  hovi>vt<r,  take  thin  vIhw. 
In  my  opinion  th^  husineis  was  Barnand^s,  and  only 
Barnand*s,  from  beginning  to  end.  Th<«  c'ftse,  there- 
fore, stands  thus.  Buroaud  held  the  written 
authorities  alr<>ady  referred  to.  The  plaint ifiis  never 
saw  them  or  a^ked  to  see  them  or  koew  of  their 
existeooe.  Bornand  issued  the  policy  sued  on  for  his 
own  purposes,  and  not  for  or  on  behalf  of  the  oth  r 
four  defendants.  The  pliintiffi  took  it  without 
inquiry,  relying  solely  on  the  representation  on  its 
faoe.  The  qiestion  is,  are  the  four  defendants  liable  ? 
The  first  point  taken  on  their  behalf  was  that  thn 
underwriting  of  documents  such  as  that  sued  on  was 
nit  business  which  came  within  the  meaniog  of  the 
authorities  at  a^l.  It  w«s  said  that  it  was  not  in- 
surance, and  therefore  not  within  the  authority ;  and 
further  it  was  said  that  it  was  not  busin-ss  ordinarily 
transacted  at  Lloyd's.  Perhaps  in  a  strict  sen^e  it 
would  be  ri^ht  to  say  that  the  contract  sued  oi  i^ 
not  a  contract  of  insurance ;  it  is  not  a  contract  of 
indemnity  against  los4 ;  it  is  an  under  taking  t »  pay 
a  sum  of  money  to  the  holder  if  someone  else  fails  to 
find  it  at  the  proper  ti'ue;  «  loss  is  not  a  neces«ary 
condition  to  the  liabilii:y.  But  I  do  not:  plaC'^  th's 
narrow  construction  on  the  author  ty  given  by  the 
defendants  to  Bumand.  I  think  the  authority 
extends  to  over  all  business  ordinarily  done  at 
L'oyd*s.  The  words  are  <*  under wri^iug  policies  of 
iosuranc)  at  Lloyd's  and  cirrying  on  the  ordioary 
business  of  an  underwriter  there."  M«nv  witness's 
were  called  before  me  from  Lloyd's  to  speak  as  to  the 
kinds  of  business  done  there,  and  their  evidence 
H*itisftes  me  that  the  underwriting  of  policies  suoh  as 
the  on4  susd  on  forms  part  of  that  business.  It  is, 
of  course,  not  nearly  so  common  as  the  nud-r  writing 
of  marine  risks,  but  it  is  nevertheless  part  of  the 
ordinarv  business,  and  indeed  one  of  the  defenda*  ts 
(Blwell)  in  terms  said  he  understood  it  to  be  so.  The 
next  p  nnt  was  that,  even  if  the  authorities  given  to 
Bumand  warranted  the  signtog  of  dioumeati  suoh  as 
this,  yet,  as  thi*  poliov  was  not  sigoed  for  or  on  behalf  of 
the  four  defendants,  but  for  Burnand*s  baneftt  only,  it 
dii  not  bind  them.  It  was  said  that  su^h  a  contract 
was  outside  l^e  authority  which  he  held.  There  are 
oaly  three  ways  in  whioh  a  man  can  be  bound  by  a 
contract  ma^le  by  one  who  purports  to  act  as  his 
ng^nt  in  making  it.  First,  he  will  be  bound  if 
the  agent  htd  io  faot  his  authority  to  make  th<^ 
contract  on  his  behalf;  secondly,  he  will  be  bound 
if,  though  the  agent  had  in  face  no  suoh  authority, 
he  has  held  out  the  agent  as  having  such  anthority 
and  has  thereby  induced  the  other  part?  to  enter 
iuto  the  contract;  and,  thirdly,  he  will  become 
biund  if,  the  contrAct  havioff  b^en  entered  into  in 
hi4  Tiame  but  without  his  authority,  he  subsequently 
ratifies  the  agent's  act.  With  the  secood  of  these 
three  I  am  not  concerned,  for  the  plaintiff«'  couosel 
disclaimed  any  intention  of  r**lying  on  a  holding 
out,  and  I  think  he  was  right  in  doirg  to.  There 
clearly  was  no  holding  out,  B-fore  the  making  of 
the  contract  sued  on  the  plaintiffs  never  were  in 
communication  either  with  the  defendants  or  with 
Barnand,  nor  did  they  know  of  the  existence  of  the 
written  authorities  which  tlfe  defendants  had  g^ven  to 
BurnaQd,  Both  the  defendants  and  Bum>«id  wert^ 
strangers  to  them,  and  remained  so  to  the  end  of  th  « 
business.    When  the  policies  were  handed  hj  Gaze  & 
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Sons  to  the  plaintiffs  the  only  representation  made  to 
the  plaintiffs  was  that  Bumand  had  authority  to  sign 
for  the  defendants.  This  representation  was  mad^  by 
Bornand  on  the  face  of  the  poboies  and  in  no  other 
way,  and  apparently  the  plaintiffs  were  satisfied;  they 
made  no  enquiries  and  took  the  risk  of  the  representa- 
tion beiog  true  or  false.  In  such  oiroum«tanoes  it 
seems  to  me  that  as  against  the  four  defendants  it  is 
impossible  to  set  up  an  estoppel  by  reason  of  a  holding 
out.  It  appears  to  me  that  it  is  impossible  to  treat 
the  represen'ation  which  Bumand  made  when  he 
signed  the  polmeB  per  proouration  as  the  representation 
of  the  otht-r  defeodants.  It  was  untrue,  uatrue  to 
his  knowledge ;  and,  in  my  opinion,  an  agent  to  make 
contracts  on  behalf  of  another  has  no  power  by  his 
own  unauthorized  falsehood  to  create  an  estoppel 
against  his  principal  so  as  in  effect  to  entirely  alter  the 
scope  of  the  authority.  Eitoppel  can  only  arise  out 
of  the  conduct  of  the  man  against  whom  it  is  set  up. 
A  case  of  ratification  was  attempted  to  be  set  up  on 
behalf  of  the  plaintiffs),  but  it  was  confined  to  two  of 
the  defendants — ^namely,  Draffen  and  Mordan;  it  was 
admitted  that  it  could  not  ba  relied  on  for  the  par- 
pose  of  fixing  either  Bead  or  El  veil  with  liability. 
With  regard  to  Draffen  and  Mordan,  the  acts  which 
are  said  to  amount  to  a  ratification  were,  in  my 
opinion,  not  even  evidence  of  a  ratification*  I  need 
not  detail  what  they  were.  It  is  enough  to  say  that 
they  had  no  reference  to  the  policy  sued  on.  At  the 
time  the  acts  were  done  these  two  defendants  were  in 
ignoraace  of  the  existence  of  this  policy.  They  had 
never  heard  of  it  To  constitute  a  valid  ratification 
of  the  unauthorized  acts  cf  an  agent  **  there  must  ba 
fall  knowledge  of  what  those  acts  were  or  such  an 
unqualified  adoption  that  the  inference  may  proper -y 
bi  drawn  that  the  principal  intended  to  take  upm 
himself  the  responsibilit?  for  such  acts  whatever  they 
were."  See  Marsh  v.  Joseph,  45  W.  R.  209,  [1897]  1 
Cb.  213.  at  p.  246.  In  theprf  sent  case  there  was  nothing 
in  the  facti  which  would  justify  m*)  in  drawing  an 
inference  of  the  kind  mentioned;  and  as  t>  know- 
ledge I  have  sa'd  that  at  tbe  time  of  the  alleged  acts 
of  ratification  the  defendants  knew  nothing  about  the 
policy  sued  on.  Holding  out  and  ratification  b  iug 
tbus  disposed  of,  it  only  remains  for  me  to  consider 
whether  Burnand  had  in  fact  authority  to  bind, 
and  did  bind,  his  principals  by  the  contract 
which  he  purported  to  make  on  their  behalf. 
This  question  presents,  to  my  mind,  some  diffijulty. 
The  plaintiffs  col  tend  that  Bimand  was  in  fact  the 
general  agent  of  the  other  four  defendaqjfcs  to  m<ike 
contracts  of  the  kind  sued  on,  and  that,  having  pur- 
p  )rted  to  make  such  a  contract  on  their  behsif,  the 
defendants  a-e  bound.  On  the  other  band,  the 
defendants  say  that  the  only  authority  which  Burnand 
had  was  to  make  contracts  for  their  benefit  and  on 
thfir  behalf,  and  that,  this  contract  not  having  been 
made  for  their  benefit  or  on  their  behalf,  but  for 
Burnand's  benefit  only,  they  are  not  bound.  In  the 
abs<)nce  of  any  holding  out,  I  know  of  no  means  of 
decidiogupon  theoe  contentions  except  by  a  reference  to 
the  documents  under  which  alone  Burnand*s  authority 
existed.  These  documents  a^l  declare  that  he  is 
autborized  to  underwrite  policies  "  in  the  name  and  on 
behalf  of"  tbe  principals;  lothing  else.  Does  such 
a  mandate  authoriz"^  the  miking  of  a  contract  which 
is  to  enure  only  to  the  benc'fit  of  the  ag^nt  P  For 
my  part,  I  thii  k  it  does  not.  The  mandate  authorizes 
the  making  of  contraots  for  and  on  behalf  of  the 
principals.  It  does  not  authorize  the  making  of  con- 
tracts for  and  on  behalf  of  the  agent.  No  doubt 
there  are  many  cases  in  which  a  general  agent  to 
make  contracts  of 'a  certain  kind  has  been  held  to 
bind  his  principal  by  a  contract  of  that  kind,  though 
made  for  his  own  purposes.    Bat  all  stioh  cases  pro- 


c(>ed  upon  the  doctrine  of  estoppel  by  holding  out. 
They  are  cases  in  which  the  other  contracting  p«Etj 
has  been  indnced  to  enter  into  the  contract  by  » 
representation  made  to  him  by  the  principal  that  the 
agent's  acts  were  authorized.  I  can  filnd  no  oaae 
where  the  extent  of  the  authority  of  a  general  ag«nt 
not  held  out  as  such  has  been  measured  by  anything 
outside  or  b^-yond  the  actual  terms  in  whioh  the 
agency  is  created.  Som«itimes,  in  order  to  ascertain 
whether  the  principal  is  liable,  the  question  is  aeked 
whether  what  the  agent  has  done  is  within  "  the 
scope "  of  his  employment.  It  is  in  my  opinion  a 
loose  and  unsatisfactory  test  of  the  liability;  bat, 
applying  it  in  this  case,  I  am  satisfied  that  what 
Burnand  did  was  not  within  the  scope  of  his  employ- 
ment. It  was  to  his  own  knowledge  wholly  without 
its  scope.  Nor  is  the  case  one  of  negligent  or 'of 
tortious  conduct  in  carry iag  out  the  agency  entroated 
to  him.  If  it  were,  some  liability  might  faU  on  the 
defendants.  The  making  of  the  contract  sued  on  wm 
a  wilful  act,  not  done  in  c%rryiag  out  the  agency  at 
all,  but  done  wholly  outside  it.  In  my  view  Bumand 
had  no  more  right  to  sign  this  policy  on  the  defendant's 
behalf  than  he  had  to  forge  their  signatuTea  to 
it.  Again,  it  is  sometimes  sua  that  where  one  or  t§io 
innocent  parties  must  suffer  from  fraud  of  a  third 
person,  he  who  hai  enabled  the  third  party  tooommit 
the  wrong  ought  to  bear  the  loss.  I  do  not  think 
this  test  is  applicable  to  the  present  case,  wh«re  th^ 
only  question  is  one  of  authority.  But  even  if  it 
were  applic  *h\e,  it  woald,  in  my  opinion,  be  wionff 
to  say  that  the  defendants  had  in  fact  enabled 
Bornand  to  commit  the  fraud  AU  they  had  done 
was  to  authorize  him  to  underwrite  risks  for  them ; 
and  the  giving  of  such  authority  affordei  him  no 
additional  facility  for  committing  frauds.  Then 
again,  it  is  said  that  even  if  the  plaintiffs  had  asked 
to  see  the  authorities,  and  had  read  them,^  they  had 
no  means  of  ascertaining  wbether  the  piUoies  were 
issued  for  the  benefit  of  the  principals  or  not.  That 
may  be  true.  But  my  answer  is  that  a  mui  is  not  to 
be  held  liable  because  it  has  been  difficult  or  even 
impossible  to  ascertain  whether  he  was  liable  or  not 
If  a  person  contracts  with  an  agent  it  is  for  him  to  see  as 
best  he  can  that  the  agent  is  actiog  within  his 
authority.  If  the  authority  exists  by  reason  of  a 
holding  out,  then  the  person  making  the  contract 
must. take  care  that  the  agent  does  nothing  which 
the  holding  out  does  not  warrant ;  if  the  authority 
does  not  arise  from  a  holding  out,  then  care  must  bs 
taken  to  see  that  what  is  being  done  is  within  the  terms 
of  the  actual  authority.  It  is  often  diffi  :ult  or  incon- 
venient or  impolitic  to  make  inquiries  about  an  agent's 
authoritv,  but  that  circumstance  doei  not  make  the 
principal  liable  where  he  is  otherwise  n  )t  liable  The 
other  contracting  party  takes  the  risk,  and  though 
now  and  then  it  tarns  out  that  the  risk  is  serious  aid 
real,  the  event  isnotof  sufficient  frequency  to  interfere 
with  busines*.  The  view  then  that  I  take  of  this  oaae  is 
that  the  plaintiffs  are  "not  entitled  to  rely  on  any 
authority  except  such  as  is  to  be  foimd  in  tiie  doon* 
ments;  that  the  authority  to  be  there  found  is 
limited  to  the  making  of  policies  ''for*'  the 
defendants ;  that  the  policy  sued  on  was  not  made 
"  for  "  the  defendants,  and  that  therefore  the^  are 
not  bound  by  it.  In  shorter  words,  I  think  it  la  tbe 
plaintiffs  whom  Bumand  cheated  and  not  the 
defendants,  and  tbat  the  loss  must  He  where  it  has 
fallen.  The  law  is,  I  think  accurately  stated  in 
Story *8  Law  of  Agency,  s.  133,  at  p.  149  of  the  ninth 
edition.  Several  cases  were  cited  in  the  course  of  the 
argument,  and  I  think  it  is  better  that  I  should 
notice  them.  On  behalf  of  the  plair.tiffs  the  case  of 
Summers  v.  Solomon,  6  W.  B.  660,  7  E.  ft  B.  879,  was 
^  relied  on.    It  is  a  case  whidi  shows  thai  a  general 
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agent  may  pledge  his  principal's  oredit  though  he 
dees  it  only  for  bis  own  benefit.    But  when  examined 
it  will  be  found  that  it  was  a  case  of  holding  out. 
The  court  found  as  a  fact  that  the  principal  had  made 
a  continuing  representation  that  goods  bought  by 
the  agent  on  a  representation  by  him  that  they  were 
required  for  the  principal's  bueiness  would  be  paid 
for  by  the  principal.     The  judgment  proceeded  on 
this  sronnd.    Then  an  expression  of  Lord  Davey's  in 
Keighley  v.  Durrant,  [1901]  A.  0.  240,  at  p.  256,  49 
W.  B.  Dig.  41,  was  mentioned:  '*  Where  tiie  inten- 
tion to  contract  on  behalf  of  another  is  expressed  in 
the  contract,  it  pastes  from  the  region  of  speculation 
to  that  of   fact  and  becomes  irrevocable."      This 
detached  parage  i«,   however,   quite  useless  unless 
r»ad  with  its  context  and  with  reference  to  the  case 
then  under  consideration,  and  when  so  read  it  will  be 
seen  to  have  no  bearing  on  the  question  which  I  am 
dealing  with.     A  third  c*se  relipd  upon  was  In  re 
Tiedcmann  &  Ledermann  Freres,  [1899]  2  Q.  B.  66,  47 
W.  B.  Dig.  161.    That  case  is  not  in  point.    I  do  not 
doubt  that    if  the  defendants  had  ascertained  the 
existence  of  these  policies,  and  had  chosen  to  ratify 
them,  they  could  have  done  so.    For  the  purpose  of 
ratification  it  is  sufficient  that  the  contracts  on  their 
face  purport  to  be  made  on  the  defendants'  behalf. 
But  the  question  which  I  have  to  consider  is  not 
whether  the  defend  ^nts  could  have  ratified,  but  whether 
the  contracts  bind  them  without  ratification.    Another 
ca^e  cited  on  behalf  of  the  plaiatifEj  was  Thome  v. 
Heard,    44  W.    R.    155.    [1895]   A.   C,   495.       The 
question  in  that  case  was  whether  the  respondents 
were  ** party  or  privy"  to  the  fraud  of  one  Searle 
within  the  meaniog  of  section  8  of  the  Trustee  Act, 
1888,  so  as  to  debar  them  from  taking  advantaige  of 
the  Statute  of  Limitations,  and  Lord  Hersohell,  at  p. 
502,  refers  in  general  terms  to  the  circumstances  m 
which  a  principal  may  or  may  not  be  liable  for  the 
torts  of  bis  agent.     He  says:    "Tt  appears  to  me 
perfectly  clear  that  in  order  to  charge  any  person 
with  a  fraud  which  has  not  been  personally  committed 
by  him  the  agent  who  has  committed  the  fraud  must 
have  committed  it  while  acting  within  the  scope  of 
his  authority,  while  doing  lomething  and  purporting 
to  do  something  on  behalf  of  the  principal.    If  the 
person  is  doing  something  within  the  scope  of  his 
authority  and  purporting  to  do  it  for  his  principal, 
although  in  doing  it  he  commits  a  wrong  which  his 
principal  neither  sanctioned  nor  intended,  the  principal 
may  be  liable.    But  if  the  person,  although  he  has 
been  employed  as  agent,  is  not,  in  the  transaction 
whiih  is  the  wrongful  act,  acting  for  or  purporting 
to  be  acting  for  the  principal,  it  seems  to  me  im- 
possible to  treat  that  as  the  fr^ud  of  the  principal." 
Thii   passage   was    cited    as  an  authority  for  the 
proposition  that  it  is  sufficient,  in  order  to  make  the 
principal  responsible,  that  the  agent  should  purport  to 
do    the   act    for   the  principal;    and  that  it  does 
not  matter  that,  in  fact,  it  is  not  done  for  the  principal. 
I  do  not  think  the  passage  is  really  an  authority 
for  such  a  proposition.    Lord  Herschell  was  dealing 
with     the    responsibility  of    a    principal    for    the 
torts  o!  his  agent;  and,  in  using  the  disjunctive  "  or" 
iu  the  last  sentence,  he  certainly  did  not  mean  to  say 
tbat  by  merely  purporting  to  act  for  the  priacipal  he 
could    make  the  principal    responsible  for  a   tort. 
Another  case  cit«)d  was  Moniaignac  v.  Shitta,  15  App. 
Gas.  357,  39  W.   B.  Dig.   178.      But   this  case  is 
of   no   real  value    for  the   purpose  in  hand.      An 
examination  of  the  fdcts  will  show  that  the  agent 
was    acting  within    his    authority,    although,    per- 
haps,  improvidently ;    there  is  no  suggestion  that 
he    was   acting   for   his   own   benefit.      Moreover, 
as    Lord   Herschell    says    in    his    judgment,    the 
only  question  under  review  was  a  question  of  fact.^ 


The  authorities  dted  in  support  of  the  defendants* 
contention  appear  also  to  be  inconclusive.    No  case 
in  contract  was  referred  to  in  which  it  is  clearly  laid 
down  that  a  general  agent  has  no  authority  to  bind 
his  principal  by  a  contract  of  the  kind  authorized  by 
the  terms  of  the  agency,  but  made  for  the  agent's 
own  purposes.     Bat  some  cases  in  tort  whieh  are, 
perhaps,    analogous   were    cited.      In    The  British 
Mutual  Banking  Co,  v.  Gharnwood  Forest  Railway  Co.^ 
35  W.  B.  590,  18  U.  B.  D.  714,  it  appeared  that 
the  defendant  company  had  held  out  their  secretary 
to  the  plaintiffs  as  a  p<srson  to  answer  inquiries  as 
to  the  validity  of  the  defendant  company^s  bonds. 
The    plaintiffs    accordingly    made    inquiries    as    to 
the  validity  of  certain  bonds  which  had  been  offered 
to  them  in  pledge,  and  the  secretary  answered  that 
they  were  validly  issued  ;  tbii  statement  was  untrue 
to  the  secretary's  knowledge,  and  was  made  by  him 
for  his  own  ends,  and  not  in  the  interest  of  his 
employers.    In  an  action  of  deceit  the  defeudant 
company  were  held  not  litble.    It   was  said  that 
though   the  secretary  must  be  taken  to  have  had 
authority  to  answer  questions  of  the  kind  put  to  hioi, 
he  had  not  been  held  out  as  having  authority  fo 
answer  such  questions  when  acting  for  his  own  ends 
and  not  for  the  benefit  of  his  employers  (see  per 
Lord  Ejher,  M.B.,  18  Q.  B.  D.,  at  p.  7! 6).    No  doubt 
Bo  wen,  L.J.,  and  Fry,  L.J.,  rely  on  the  fact  that  the 
alleged  estoppel  could  not  bind  the  defendants,  inas- 
muoh  as  they  were  a  corporation,  but  L  ird  Esher,  M.  R., 
puts  the  decision  on  the  broader  ground — namely, 
that  the  statement,  having  been  made  by  the  secretary 
to  serve  his  own  end^,  could  not  bind  his  employers. 
Lord   Selborn9,  in  Houldsworth  v.   City  of  Glaagoiv 
Bank,  28  W.B.  677,  5  App.  Gas.  317,  at  p.  326,  says : 
"  The  master  is  liable  for  every  such  wrong  of  his 
servant  or  agent  as  is  committed  in  the  ooume  of  bis 
service,  and  for  the  master's  benefit "  (per  Willee,  J., 
in  Barwick  v.  The  English  Joint  Stock  Banking  Co., 
15  W.  B.  877,  L.  B.  2  Ek.  259),  because  although  th^ 
master  may  not  have  authorized  the  particular  act,  '*  he 
has  put  the  agent  in  his  place  to  do  that  class  of  acts. 
and  he  must  be  answerable  for  the  manner  in  which  that 
agent  has  conduQjied  himself  in  doing  the  business 
which  it  was  the  act  of  his  master  to  place  him  in." 
To  the  principle  so  stated  no  exception  can,  in  my 
opinion^  be  taken,  though  the  manner  in  which  the 
master  is  to  be  answerable,  and  the  nature  and  extent 
of  the  remedies  against  him,  may  vary  according  to 
the  nature  and  circumstances  of  particular  cases.  .  .  . 
It  is  a  principle,  not  of  the  law  of  torts,  or  of  fraud 
or  deceit,  but  of  the  law  of  agency,  equally  applic- 
able whether  the  agency  i«  for  a  corporation  (in  a 
matter  within  the  scope  of  th^  corporate  powers)  or 
for  an  individual ;  and  the  d«*cisions  in  all  these  cases 
proceeded,  not  on  the  grounds  of  any  imputation  of 
vicarious  fraud  to  the  principal,  but  because  (as  it 
was  well  put  by  Willes,  J.,  in  Barwick's  case),  **  with 
respect  to  the  question  whether  a  principal  is  answer- 
able for  the  act  of  his  agent  in  the  course  of  his 
master's   business,   no  sensible   distinction    can    be 
drawn  between  the  case  of  fraud  and  the  case  of  any 
other  wrong."    And  the  opinion  of  Lord  James  of 
Hereford  in  Whitechurch  v.  Cavanagh,  50  W.  B.  218, 
[1902]  A.  G.  117,  at  p.  13^1,  was  also  reai  in  support  of 
the  defendants'  case.    The  rules  laid  do  ^n  in  these 
cases  of  tort  may  not  be  strictly  applicable  to  a  case 
of  contract,  but  they  appear  to  me  to  support  the 
principle  that  an  agent  who  is  not  in  fact  acting  for 
his  principal  cannot  bind  him  by  merely  purporting 
so  to  act.    Since  the  argument  my  attention  has  be«n 
called  to  a  passage  in  Story  on  Affenoy,  which  is  to 
be  found  at  p.  91  of  the  ninth  edition  (section  73). 
In    support   of   this   statement  there   is   cited  the 
American  case  of  North  Biver  Bank  v.  Aymar,  3  Hill, 

42 


S5S 


THE  WEEKLY  REPORTER. 


[Aug.  15, 1908.] 


Vol,   taL 


Hahbro  &  Son  v.  Burvaxtd  avd  Othsr8.--Walksr  v.  Walkbb.    Privy  Councii. 


High  Court. 


262.  That  oase  appears  to  be  so  mach  in  point  that 
I  think  I  ought  to  refer  to  it  in  some  detail.  The  facts 
are  riiortly  stated  in  the  head  nots.  The  tdrms  of 
the  authority  are  set  out  on  p.  264  of  the  report.  It 
will  be  noticed  that  b^th  the  principal  and  the  agent 
took  this  docament  to  the  plaintiff  bank  and  left  it 
with  the  manager,  the  object,  of  coarse,  being  that 
the  bank  shoold  act  npon  it.  The  case  was  tried 
before  a  jury  and  the  judge  directed  the  jury  that 
as  Jacob  Fowler  had  exceeded  his  authority  the  plain- 
tiffs could  not  recover.  On  appsal  to  a  court  of  three 
judges,  it  was  held  by  Co  wen,  J.,  in  a  judgment 
in  which  another  judge  (Bronson,  J.)  concurred,  that 
the  directicm  was  wrong.  The  third  judge  (Chief 
Justice  Nelson)  dissented.  The  reasoning  of  Cjwen, 
J.,  is  to  be  found  at  p.  266.  No«7  I  think  there 
18  a  mistake  here.  In  my  opinion  the  principal  U  not 
affected  by  the  lie  which  the  agent  tells,  unless  there 
was  something  done  by  the  principal  or  properly 
imputable  to  him  which  led  the  other  contracting 

£uty  to  belie?e  that  he  might  rely  on  the  statement. 
1  the  absaace  of  such  conduct  on  the  part  of  the 
principal,  I  do  not  think  the  declaration)  of  the  a^ent 
are  evidence  againit  the  principaL  Nor  do  I  think 
that  the  authorities  which  Co  wen,  J.,  cites  in 
support  of  his  proposition  really  bear  it  out.  Many, 
if  not  all,  of  them  will  be  found  to  turn  upon 
estoppel  by  the  coaduct  of  the  principal  him- 
self. The  judgment  of  Nolson,  C.J.,  appears  to 
me  in  accordance  with  principle  and  with 
authority.  Giviog  the  whole  case  the  best  con- 
sideration I  can.  I  feel  myself  bound  to  hold  that 
the  four  defendatita  are  not  responsible  on  the 
policy  sued  on.  I  have  now  only  to  deal  with  the 
defendant  Burnand.  That  he  is  liable  in  this  action 
I  have  no  doubt  It  was  said  that  the  directors  of 
QtLZ9  &  Sons  had  borrowed  beyond  the  compaoy's 
borrowing  powers,  and  that  therefore,  the  company 
were  not  legally  compellable  to  pay  the  debt  to  the 
plaintiffs;  and  it  was  argutd  that,  Gaza  &  Sons  not 
being  legally  compellable  to  pay,  Burnand  could  not 
be  liftble.  ^  I  do  not  know  whether  it  is  true  that 
the  borrowing  powers  had  been  exceeded.  But  even 
if  it  is  true,  I  do  not  think  it  matters.  For  a  good 
consideration  Burnand  promised  to  pay  if  for  any 
reason  Gize  &  Sons  did  not  do  so.  Gaze  and  Sons 
did  not  pay.  Therefore  Burnand  must  do  so.  Tnere 
will  be  judgment  against  Burnand  for  £250  and 
interest,  with  costs ;  and  judgment  for  the  other  four 
defendants  with  costs,  the  plaintiffs  to  have  costs 
against  all  the  defendants  of  the  icsue  as  to  whether 
the  guarantee  was  Lloyd's  business. 

Solicitors  for  the  plaintiffs,  Parker,  Qarrttt, 
HolTnan,  &  Howden, 

Solicitors  for  the  defendants,  8wann,  Bradley,  & 
Co^ ;  Merriman  Pike,  <&  Merriman  ;  Ward,  Bo  me,  <S: 
Co.;  B.  A,  Bead,  jue.;  Church,  Bendell,  &  Co.,  for 
J.  B.  Clarke  &  Co,,  Birmingham. 


t^nbfi  (Souncd. 

[From  the  Supreme  Court  of  Nnv  South  TTa/e5.] 

Feb.  13. 
Walker  v.  Walker,  (a.) 

JPractice^Appeal  in  formt  pauperis — Appeal  to  Privy 
Council  without  leave— New  South  Wales,  Law  of. 

It  i$  a  rule  of  general,  if  not  universal^  application 

(a.)  Beported  by  C»  H.  Graptozt,  Esq.,  Barrister- 
at-Law« 


that  the  Julicial  Committee  of  the  Privy  Council  tvill  net 
entertain  a  petition  fur  leave  to  prosecute  an  appeal  in 
forma  pauperis,  where  the  court  below  has  power  to  yrani 
leave  on  the  usual  conditions,  unless  leave  has  been 
applied  for  within  due  time  to  the  court  from  whicli  it  ia 
proposed  that  the  appeal  should  be  brought. 

This  was  a  petition  for  special  leave  to  appeal  and 
to  prosecute  the  appeal  in  forma  pauperis. 

The  circuaas*^aoces  under  whicu  it  arvjse  are  dealt 
with  in  their  lordthips*  judgment. 

Beebie,  for  the  petit i  mer. 

Toe  judgment  of  their  lordships  (Lirds  M\c- 
NAGHTEN,    SHAND,    BOBERTdOlT,    LlXDLEY,      and    Sir 

Arthur  Wllson)  was  delivered  by 

Lord  Macnaghten.— Thii  petition  was  before 
their  lordships  on  the  3rd  of  February.  Ic  was  au 
application  for  special  leave  to  appeil  aud  to 
prosecute  the  appeal  in  forrnd  pauperis.  Ic  app<)ared 
that  no  app'ijatioD  for  leave  to  appeal  hai  been  made 
to  the  Supreme  Court  of  New  South  Wales  from 
which  it  WM  desired  t^a*;  an  appeal  should  be 
brought.  Oa  that  ground,  apart  from  all  other 
obj •actions,  n  seem^i*!  to  their  lordships  thtt  the 
application  was  irrguUr. 

The  learned  counsel  for  the  p^tiHoner  referred 
their  lirdships  to  a  Cise  in  Naw  S  mth  W^les,  Ex  parte 
the  Commissioner  for  Railways  (20  N.  S.  W.  Rep. 
Equity,  28).  and  stited  that  that  casi  was  under- 
sto;d  iu  New  Sjuth  Wales  to  have  laid  down 
the  ru-e  that  a  litigant  desiriog  to  proiacue  his 
append  to  his  Mdj-isty  in  Council  in  forma  paaptris 
ought  to  *•  apply  direct  to  the  Privy  Council "  with- 
out applyiug  in  the  first  instaoce  to  the  SuDreme 
Cjurt  for  loftve  to  HppBal.  Their  lordships  do  not 
think  that  the  j /dement  of  Simpson,  J.,  to  which 
particular  reference  was  made,  is  open  to  that  cjn- 
stiuction.  All  that  the  learned  judge  seems  to  hav^ 
meant  was  that  the  Supreme  Court  could  not  authorize 
an  intending  appellant  to  prosecute  his  appeal  before 
his  Majefely  iu  Council  in  forma  pauperis. 

It  was  also  suggested  that  the  practice  of  this  com- 
mittee had  not  been  uniform,  and  the  legistimr 
informed  their  lordships  that  he  could  not  say  that 
there  was  no  foundation  for  that  suggestion. 

As  it  is  most  important  that  the  practice  should  ke 
UDiform.  a^d  the  rule  clearly  laid  down,  their  lord- 
ships directtrd  that  further  inquiries  should  be  made, 
and  that  in  the  meantime  the  petition  should  stand 
ov*-r, 

Tae  registrar  has  informed  their  lordships  Ihat 
during  the  lait  four  years  there  have  been  ten  appli- 
cat'ous  for  leave  to  prosecute  an  ax3peal  in  formd 
pauperis  bearing  on  ihn  poiut  uoder  consideration, 
and  that  in  one  of  those  cases  leave  was  granted, 
although  it  appeared  from  the  petition  thckt  no  appli- 
cation for  leave  to  appcdl  had  been  made  to  the 
court  below.  The  circumstances  of  that  case  were  so 
peculiar  a«  to  justify  a  departure  from  the  ordinary 
rule.  With  the  exception  of  that  case  the  practice  on 
the  point  now  iu  question  seems  to  hava  been 
uniform,  aad  certainly  there  was  one  case — au  nnre- 
ported  case— from  Ne  v  South  Wales  {Comber  v.  H*»gg, 
heard  nn  the  27th  of  November,  1900)  in  ivhich  it 
appears  from  th«  shorthand  notes  that  the  applic*- 
tion  was  refusal  expressly  on  the  ground  that  no 
application  for  leave  to  appeal  had  been  made  to  the 
Supreme  Court. 

Their  lorships  desire  that  it  should  be  dearly  under- 
stood, as  a  rule  of  general  if  not  universal  applicaticny 
that  this  committee  will  not  entertain  a  petition  for 
le^ve  to  prosecute  an  appeal  in  formd  pauperis,  where 
the  court  below  has  power  to  grant  leave  on  the 
usual  oonditioni^  unless  in   the  first  instanoe   an 
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application  for  leave  to  appeal  has  been  made  within 
due  time  to  the  coort  from  which  it  ii  proposed  that 
the  appeal  should  be  bronght. 

Thd  order  in  the  present  case  from  which  it  was 
proposed  to  appeal  was  made  on  the  23rd  of  May, 
1901.  The  time  for  applying  to  the  Supreme  Court 
for  leava  to  appeal  is  the  period  of  fourteen  days 
only.  When  the  prescribed  .period  has  expired 
without  any  application  having  been  made  for  leave 
to  appeal,,  the  successful  litigant  is  entided  to  rely 
upoti  his  decree  and  to  feel  assured  that  the  litigation 
is  at  an  end.  The  application  for  leave  to  appeal  and 
to  appeal  in  forma  pauperis  was  not  lodged  in  the 
Privy  Council  Office  until  the  expiration  of  more  than 
eighteen  mouths  from  the  date  of  the  order.  In 
these  circumstances  the  application,  even  if  .it  were 
not  irregular,  would  be  absurd.  But  thf-ir  lordships 
desire  it  to  be  understood  that,  in  their  opinion,  ttus 
petition  ought  to  be  r^ixued  on  the  ground  that  no 
application  for  leave  to  appeal  was  made  within  due 
tim<«  to  the  Supreme  Court  in  New  South  Wales. 

Their  lordships  will  accordingly  hambly  advise  his 
Majesty  to  dismiss  the  petition,  but  that  in  accordance 
uith  the  usual  practice  the  Council  office  fees  should 
ba  remitted. 

Solicitors,  Hewltit,  Birch^Eeynardson,  &  Co, 


ttwxt  Of  Appeal. 

Prom  Chan.  B.v.  i 

(Ya'igban  Williams,  Romer,  and  f  June  10. 

S'ir]iDg.L.JJ.)  ) 

In  re  Macintosh,  Dixon,  &  Co.  (a.) 

Svliciior  and  ditnt— Practice — Bill  of  cotta — Order  for 
taxation — Time  limit — Extemion  of  time— Jurisdic- 
tion of  taxing  officer—Solicitors  Act,  1843  (6&  7  Vict, 
c.  73),  8.  37— A*.  5.  C,  1883,  crd.  65,  r.  27,  regulation 
57. 

The  direction  in  an  order  of  course  for  taxation  of  a 
bill  delivered  more  than  one  mmth  and  less  than  ttvelve 
months,  on  the  clienfs  application ,  that  **the  said  master 
is  to  make  his  certificate  in  a  month,  unless  the  said 
nvister  shall  think  fit  to  eatend  the  time  to  enable  him  to 
make  his  certificatef  or  this  ordtr  is  to  be  of  no  effect,^* 
is  not  a  direction  by  the  court  or  a  judge  which  deprives 
the  taxing  officer  of  the  jurisdiction  given  to  him  by 
regulation  57  of  rule  27  of  order  65,  and  consequently  the 
taxing-master  can  grant  an  extension  of  time  for  the 
taxcUion  on  an  application  made  after  the  expiration  of 
the  month  limited  by  the  order.  Time  limits,  however, 
wJuther  prescribed  by  section  37  ofVeSoUdtors  Ad,  1843, 
or  by  the  rules  of  the  court,  ought  not  to  be  lightly  dis- 
regarded ;  and  therefore  such  an  extension  of  time  should 
not  befuade  as  of  course,  but  only  if  it  appears  to  the 
taxing  offictr  to  be  required  by  the  justice  of  the  case. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 

In  December,  1902,  an  order  of  course  was  made 
for  taxation  of  a  solicitor*s  bill,  which  had  been 
delivered  in  January,  1902.  Tne  order  directed 
taxation  in  the  ordinary  form  and  coocluded  with 
thesA  words:  "But  the  said  master  is  to  make  his 
certificite  within  a  month  (unless  the  said  master 
shall  extend  the  time  to  make  his  certificite)  or  this 
or  ier  is  to  be  of  no  effect." 

The  order  was  not  served  upon  the  solicitor  until 
after  the  expiration  of  the  month.  -   * 

(a.)  Reported  by  J.  1.  SxiBLHia,  Esq.,  Barristtr- 
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The  master  appointed  a  day  for  taxation.  Tiie 
solicitor  attended  on  that  day  and  took  the  objection 
that  the  month  having  expired  there  was  no  longer 
any  jurisdiction  to  tax.  The  master  held  that  there 
was  jurisdiction. 

The  solicitor  then  moved  before  Byrne,  J.,  to  stay 
proceedings. 

Byrnci  J.,  held  that  the  order  for  taxation  was 
abortive,  a  month  having  elapsed  before  the  service 
of  the  order,  so  that  the  taxing-master  had  no  longer 
jurisdiction  to  tax.  He  accordingly  stayed  the  pro- 
ceedings. 

The  client  appealed. 

By  regulation  57  of  rule  27  of  order  65  **  The  tax- 
ing-officer shall  have  power  to  limit  or  extend  the 
time  for  any  proceeding  before  him,  and  where  by 
any  general  order,  or  any  order  of  the  c3urfc  or  a 
judge,  a  time  is  appointed  for  any  proceeding  before 
or  by  a  taxing-officer,  unless  the  court  or  judge  shall 
otherwise  direct,  such  officer  shall  have  power  from 
time  to  time  to  extend  the  time  appointed  upon  such 
terms  (if  any)  as  the  justice  of  the  CAse  may  require, 
and  although  the  application  for  the  same  is  not 
made  until  after  the  expiration  of  the  time  appointed, 
it  shall  not  be  necessary  to  make  a  certificate  or  order 
for  this  pnrpoce,  imless  required  for  any  special 
purpose." 

Rowlands,  for  the  appellant. 

Adams,  for  the  respondent. 

The  following  cases  were  cited  in  the  course  of  the 
argument:  In  re  Webster,  39  W.  R.  535.  [1891]  2  Oh. 
102 ;  la  re  Taylor,  Sons,  <fc  Tarbuck,  42  W.  R  329, 
[1894]  1  Ch.  503;  Whistler  v.  Hancock,  26  W.  R.  211, 
3  Q.  B.  D.  83 ;  Wallis  v.  Hepburn.  3  Q.  B.  D.  84n ; 
King  v,  Davenport,  27  W.  R.  798,  4  Q.  B.  D. 
402  ;  Carter  v.  Stubbs,  29  W.  R.  132,  6  Q.  B.  D.  116  ; 
and  Collinson  v.  Jejfery,  44  W.  R.  311,  [1896]  1  Ch. 
641. 

Yaughan  Williams,  L.J.— In  my  judgment  the 
question  which  we  have  to  decide  in  this  case  turns 
upon  regulation  57  of  rule  27  of  order  65,  but  although 
in  my  opinion  the  decision  must  turn  wholly  upon  the 
words  of  that  regulation,  I  propose  very  shortly  to 
point  out  how  this  question  arises.  Taxation  of  bUli 
of  costs  is  dealt  with  under  section  37  of  the  Solicitors 
Act,  1843 ;  that  section  regulates,  among  other  thiogs, 
the  power  of  solicitors  to  bring  actions  to  recover  the 
amount  of  their  bills  of  oosts;  they  cannot  bring  any 
action  until  after  the  expiration  of  one  month  after 
the  delivery  of  a  bill  of  oosts.  The  section  then  deals 
with  the  reference  of  those  bills  of  costs  for  taxation. 
The  second  paragraph  begins,  '*  And  upon  the  app 
cfttion  of  the  party  chargeable  by  sudii  bill  witi 
such  month  it  shall  be  lawful."  Then  there  are 
words  giving  the  court  or  judge  power  to  tax  such 
bills,  and  the  paragraph  concludes,  **  And  tiie  court 
or  judge  making  such  reference  shall  restrain  such 
attorney  or  solicitor  •  .  •  from  commencing  any 
action  or  suit  touching  such  demand  pending  %msSi 
reference."  The  reason  for  the  limitation  of  one 
month  in  such  cases  as  the  time  within  which  the 
party  chargeable  is  to  be  entitied  as  of  course  to  this 
reference  is  no  doubt  that  the  statute  contemplates 
that  pending  the  reference  the  solicitor  sheJl  be 
debarred  from  enforcing  hii  demand  based  on  his  bill 
of  oosts. 

The  next  paragraph  provides  for  cases  in  which  the 
a]{plioation  is  not  made  within  the  month.  It  says : 
<•  And  in  case  no  such  application  as  aforesaid  shall 
be  made  within  such  month  as  aforesaid,  then  it 
shall  be  lawful  for  such  reference  to  be  made  aa 
aforesaid  either  upon  the  applioatimi  of  the  attorn^ 
OK  solicitor    •    •    #    or  upon  the  application  of  tM 
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party  chargeable  by  saoh  bill  wiih  such  directions 
and  sabjeot  to  such  conditions  as  tiie  court  or  jndge 
making  such  reference  shall  think  proper,  and  such 
court  or  judge  may  restrain  such  attorney  or  solicitor 
.  .  •  from  commencing  or  prosecuting  any  action 
or  suit  touching  such  demand  pending  such  reference 
upon  such  terms  as  shall  be  thought  proper."  Then 
follows  a  proviso  that  taxation  after  verdict  or  after 
twelve  months  shall  only  be  allowed  in  special 
circumstances.  One  sees,  tiieref ore,  throughout  these 
provisions  very  good  reason  why  these  limitations 
should  have  been  put  in  this  way,  because  one  finds 
that  pending  the  reference  the  right  of  the  solicitor 
to  enforce  payment  of  his  bill  of  costs  is  really 
suspended.  In  this  particular  case  the  order  was  not 
obtained  until  a  long  time  after  the  delivery  of  the 
bills  of  costs.  The  bills  were  delivered  on  the  16th  of 
January,  1902 ;  the  order  was  obtained  on  the  1st  of 
Dacember,  1902— that  is  to  say,  when  the  twelve 
months  had  nearly  elapsed— and  it  was  not  in  fact 
served  on  the  solicitors  until  the  7th  of  January, 
1903 — ^that  is,  within  a  week  ol  the  lapse  of  twelve 
months  from  the  delivery  of  the  bills,  and  more  than 
a  month  after  the  order  had  been  obtained.  In 
these  circumstances,  when  the  matter  came  before 
the  master,  it  was  objected  that  his  jurisdiction  was 
gone,  because  the  order  for  tax  %tion  concludes  with  these 
words  **  but  the  said  master  is  to  make  his  certificate 
in  a  month  (onless  the  said  master  shall  extend  the 
time  to  make  his  certificate)  or  this  order  is  to  be  of 
no  effect."  It  is  said  that  the  month  having  elapsed 
from  the  date  of  the  order  the  master  bad  no  longer 
any  jurisdiction— that  is,  any  jurisdiction  under  the 
order  as  it  stood,  or  any  jurisdiction  to  grant  any 
extension  of  the  time.  It  was  said  that  any  juris- 
diction or  power  which  the  master  had  under  the 
order  was  totally  gone  when  the  month  had  run  out, 
and  from  tbat  time  forward  the  order  was  dead  and 
of  no  effect.  With  one  argument  put  forward  by 
counsel  for  the  respondents  1  am  inclined  to  agree — 
that  is  to  say,  that  if  the  actual  words  of  the  order 
itsel',  with  nothing  else  to  assist,  are  taken  primd 
facie  the  power  to  extend  mast  be  exercised  within 
the  limit  of  the  month.  The  case  is  analogous  to  the 
cases  which  often  arise  in  respect  of  submisnon  to 
arbitration.  You  constantly  find  submissions  con- 
taining a  limit  of  time  within  which  the  award  is  to 
be  made,  and  then  there  is  a  power  given  to  the 
arbitrator  to  enlarge  the  time  for  making  the 
award,  and  it  has  been  held  again  and  again  that 
the  power  of  enlargement  must  be  exercised  by  the 
arbitrator  within  the  time  limited  by  the  woids  of 
the  submission  itself  as  being  the  time  within  which 
the  award  is  to  be  made  unless  the  power  of  enlarge- 
ment is  exercised  by  the  arbitrator.  Primd  faciei 
therefore,  I  should  have  been  inclined  to  read  these 
words  as  counsel  for  the  respondents  invited  us  to  do. 
Tbat  is,  as  meaning  that  the  power  to  extend  the  time 
must  be  exercised  witbin  the  month  l«mited  by  the 
order.  But  though  I  sbonld  have  so  read  th^se  words 
apart  from  anything  elfc,  in  my  opinion  we  mutt 
read  this  particular  order  in  the  light  of  regulation  57. 
[Sis  lordship  read  the  regulation  and  contioued.]  I 
wiah  to  say  with  regard  to  those  words  that  in  my 
judgment  it  cannot  be  said  that  by  the  terms  of  this 
order  the  court  or  judge  "  has  otherwise  directed" — 
that  is  to  say,  has  d^ected  that  the  taxing-master 
shall  not  have  this  power  of  extension.  Having  said 
that,  I  have  merely  to  construe  these  words.  As  I 
read  these  words  they  are  words  which  by  necessary 
implication  affirm  that  the  power  thus  given  to  the 
taxing-master  to  extend  the  time  may  be  exercised 
even  after  the  time  appointed  has  elapsed.  If  that  is 
so,  there  is  an  end  to  all  question  in  this  case,  because 
this  is  not  an  appeal  with  ref dreaoe  to  tiie  discretion 


of  the  taxing-master.  I  am  by  no  means  certain 
that  such  an  appeal  ought  to  be  entertained  if  it  was 
an  appeal  from  his  discretion.  It  is  a  mere  question 
whether  reading  the  order  and  regulation  57  together 
the  taxing-master  has  this  power,  notwithstanding  the 
expiration  of  the  time.  I  think  he  haf.  But  £  do 
not  wish  to  be  understood  as  saying  that  because  I 
thmk  he  has  this  power  it  is  a  power  which  ought  to 
be  exercised  as  of  course  or  freely.  The  reason  why 
I  referred  to  the  terms  of  section  37,  which  expressly 
provides  for  the  suspension  of  the  rights  of  the 
soUoitor  during  the  reference,  was  because  I  thought 
that  the  time  limit  contained  in  the  common  order  for 
taxation  obtained  by  the  client  under  this  section 
after  the  expiration  of  one  month,  but  before  the 
expiration  of  twelve  months  from  the  delivery  of  the 
bill,  was  inserted  for  the  express  purpose  of  preventirg 
the  reference  from  being  used  in  a  way  which  wr^ula 
be  unjust  or  oppressive  to  the  solicitor.  In  th^se 
circumstances  tbe  time  litnits  should  not  be  lightly 
regarded  or  easily  dispensed  with  by  the  taxin^r- 
master  or  anyone  else.  I  think  that  in  the  case  of 
an  order  obtained,  as  was  the  present  one,  very  nearly 
twelve  months  after  the  delivery  of  the  bill,  and  then 
not  served  imtil  more  than  a  month  after  it  had  been 
made,  and  within  a  few  days  of  the  expiration  of  the 
twelve  months,  it  is  impossible  to  suppose  that  the 
taxing-master  could  make  an  order  extending  tho 
time  without  very  seriously  considering  whether  the 
circamstances  were  such  as  to  justify  him  in  so  doing 
havinfl:  regard  to  the  obvious  intention  of  the  statate 
that  ^e  reference  should  not  be  used  in  a  manner 
oppressive  to  the  solicitor.  The  appeal  must  be 
allowed. 

BoifEB,  L.J  — ^I  have  come  to  the  same  conclusion. 
In  the  first  place,  I  wish  to  point  out  tbat  the  cases 
cited  before  us  really  have  no  application  to  the 
point  which  we  have  to  decide.  For  example,  cases 
which  were  decided  under  the  provisions  now  em- 
bodied in  ord.  64,  r.  7,  have  no  application.  I  me  in 
cases  like  Whistler  v.  Hancock,  Wallis  v.  Hepburn,  and 
King  v.  Davenport,  Those  cases  were  of  this  kind. 
An  order  had  been  made  dismissing  an  action  u -less 
the  plaintiff  took  certain  steps  within  a  specified  time, 
and  it  was  heM  on  the  terms  of  the  order  that  if  thP8«i 
steps  were  not  taken  within  the  time  the  action  stood 
dismissed  inevitably.  In  those  cases  there  wm  do 
power  in  the  court  to  extend  the  time.  But  cases  of 
that  kind  have  no  application  to  cases  like  the  present. 
In  those  esses  nothmg  could  be  done  to  escvpe  the 
exigency  of  the  order  except  by  way  of  appe»l,  but  in 
tbe  cases  before  us,  and  in  similar  cases,  the  arguments 
which  were  effective  in  those  cases  do  not  apply, 
because  tbe  order  for  taxation  exprf  ssly  provides  for 
an  extension  of  the  time  within  which  the  certifitra'e 
of  tbe  taxing-master  may  be  made  within  which  the 
order  is  to  be  effective.  As  to  the  m«>aning  of  the 
provision  for  the  extension  of  time  in  the  orf^er  ia  the 
case  before  us.  with  reference  to  the  question  when 
the  extension  has  to  be  granted,  I  shall  have  eome- 
thing  to  say  presently.  But  I  wish  to  point  out  t>>at 
that  order  is  entirely  distinct  and  different  from  the 
orders  in  tbe  cases  under  ord.  64,  r.  7.  Further,  I 
have  to  point  out  that  the  t^o  other  authorities  cited. 
In  re  Webster  and  In  re  Taylor,  Sons,  &  Tarbuck,  have 
no  real  bearing  on  the  case  before  us,  for  in  those 
cases  there  had  been  no  extension  of  time  by  the 
taxing-master.  There  is,  therefore,  no  case  govern- 
ing the  x>oint  which  is  now  before  us,  and  it  tum^ 
entirely  on  the  wording  of  regulation  57  of  r.  27 
of  Old.  65.  That  regulation  does  pTpvide  that 
the  taxing-master  may  extend  the  time  within 
which  an  act  has  to  be  done  by  him  after  the  expira- 
tion of  the  time  for  doing  tbat  act    I  quite  agree 
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that  without  that  ezpress  power  the  respondents  on 
this  appeal  would  be  clearly  right.  Bat  there  are 
those  words,  and  I  think  it  would  be  impossible  to 
say  that  the  role  as  a  whole  does  not  apply  to  the 
Older  for  taxation  in  this  case.  That  order  is  a  very 
common  form  of  order.  It  is  the  form  which  is 
applicable  to  all  orders  obtsined  by  the  client  after 
the  expiration  of  one  moxith  and  before  the  expiration 
of  twelve  months  from  the  delivery  of  the  bill.  And 
if  this  provision  in  regulation  67  as  to  extending  the 
time  after  the  expiration  of  the  time  appointed  does 
not  apply  to  an  order  of  this  kiod,  it  is  difficult  to  see 
to  what  order  it  does  apply.  For  the  other  orders  do 
not  contain  any  provision  such  as  we  have  here 
limiting  the  time  within  which  the  certificate  has 
to  be  made.  In  my  opinion  regulation  57  does 
apply  to  this  case,  and  the  taxing-master  has  power 
to  extend  the  time  even  though  the  original  time 
limited  by  the  order  has  expired.  And  I  may  point 
out  that  the  provision  in  regulation  57  is  a  verv 
useful  provision.  Take,  for  example,  a  case  in  which 
the  whole  taxation  has  been  practically  completed 
within  the  mouth,  but,  owing  to  the  exigencies  of  his 
duties,  the  taxing-master  has  not  had  time  to  make 
his  certificate.  It  would  be  very  hard  if  the  taxing- 
master  could  not  extend  the  tune.  I  think,  there- 
fore, that  the  words  to  whidi  I  have  referred  in 
regulation  57  are  ver^  useful  words,  and  that  it 
would  be  a  great  pity  if  we  should  be  compelled  to 
cut  them  down  in  an^  way.  I  agree  with  what  was 
said  by  my  lord  that  it  ought  not  to  be  considered  by 
the  taxing-master  that  the  extension  of  the  time  is  to 
be  a  mere  matter  of  course.  I  think  that  the  taxing- 
master  ought  to  consider  carefully  in  each  particular 
case  whether  justice  does  require  an  extension  of  time, 
and  upon  what  terms  the  extension  ought  to  be 
granted.  Personally,  I  think  it  possible  that  if  I  had 
been  the  taxing-master  I  should  not  have  extended 
the  time  io  this  case.  But  that  is  not  now  before  us. 
The  only  point  before  us  is  whether  there  is  power  in 
the  taxing-master  to  extend  the  time  as  he  nas  done. 
Lab  me  refer  shortly  to  two  arg^uments'  which  have 
been  used  against  the  view  which  I  am  expressing. 
First  it  is  said  that  under  the  very  terms  of  the  order 
it  ceases  to  have  any  effect  after  the  expiration  of  the 
appointed  time.  The  certificate  not  having  been  made 
within  the  month,  and  there  being  no  extension  of 
time  within  the  month,  it  is  said  that  the  order  was 
dead  and  could  not  be  revived.  In  my  opinion  that 
is  not  the  right  view  to  take  of  this  order.  I  do  not 
think  that  it  was  dead  in  that  sense.  It  is  more  like 
a  case  of  suspended  animation,  if  I  may  be  permitted 
to  say  so.  In  my  opinion  the  power  to  extend  the 
time  in  this  order  means  power  to  extend  it  according 
to  the  rules — that  is,  according  to  regulation  57.  The 
next  argument  was  that  the  provision  as  to  extension 
in  regulation  57  is  not  operative  if  the  court  or  judge 
shall  otherwise  direct.  With  reference  to  that  ar|piment 
I  would  point  out  that  this  order  contains  no  direction 
to  the  contrary  within  the  meaning  of  those  words. 
If  the  order  had  said  unless  the  said  taxing-master 
shall  extend  the  time  to  make  his  certificate  within 
the  month,  then  I  agree  that  the  judge  would  have 
otherwise  directed,  but  the  order  does  not  say  that; 
it  may  well  mean  only  that  the  master  ^all  extend 
the  time  in  accordance  with  the  provisions  of  regula- 
tion 57.  That  argument  also  fails.  For  these 
reasons  I  think  that  this  appeal  must  succeed. 

SriEiLiNa,  L.  J. — I  agree,  and  I  have  very  little  to 
add.  In  my  jadgment  the  main  question  turns 
upon  the  true  construction  of  the  concluding  words 
of  the  order  for  taxation.  That  order  provides  that 
it  is  to  be  of  no  effect  unless  the  taxing-master  makes 
his  certificate  within  a  month  or  unless  he  extends 


the  time  for  making  his  certificate.  In  point  of  fact 
the  taxing-master  has  purported  to  extend  the  time, 
and  the  question  is  whether  he  has  properly  extended 
it.  On  the  one  hand  it  is  contended  tmit  these  words 
mean,  unless  he  shall  extend  the  time  within  the 
month.  In  that  case  the  master  did  not  grant  the 
extension  within  the  proper  time  and  the  order  is  of  no 
effect.  On  the  other  hand  it  is  said  that  these  words 
ought  to  be  read  as  meaning  that  the 
master  may  extend  the  time  in  due  exercise  of 
any  authority  or  jurisdiction  which  he  may 
possess.  In  that  case,  for  the  reasons  which  I  shall 
presently  mention,  I  think  that  the  master  did  extend 
the  time  properly.  Of  tiiese  two  constructions  I 
prefer  the  second.  Upon  the  first  construction  of  the 
order,  read  with  regulation  57, 1  do  not  see  any  reason 
why  we  ought  to  treat  this  order  as  limitiiig  the  time 
within  which  the  extension  ought  to  be  made.  That 
bsinff  so,  it  seems  to  me  that  rsgulation  57  does  confer 
on  &e  taxing-master  power  to  extend  the  time 
appointed  by  this  order  for  making  the  certificate, 
even  though  the  application  for  extension  is  not 
made  until  after  the  expiration  of  the  time  apjpointed. 
Consequently,  I  think  that  the  master  had  jonsdiction 
to  make  that  extension  of  time  which  he  did  grant. 
I  think  that  none  of  the  casss  cited  before  us  govern 
the  present  case.  As  regards  the  twp  cases  oaf  ore 
Nortn,  J.,  this  point  was  not  covered  by  his  decisioii» 
and  altiiough  any  observations  which  he  made  are 
entiUed  to  great  weight,  it  does  not  appear  that  this 
particular  regulation  was  referred  to  in  either  of  those 
cases.  WhiaUer  v.  Hancock^  and  the  other  cases  of 
that  kind,  do  not  apply,  because;  on  the  construction 
which  I  place  upon  tms  order,  it  is  still  an  effective 
order,  the  master  only  having  extended  the  time.  I 
agree  that  in  this  case  the  court  which  made  the 
oraer  has  not  £^?en  any  direction  to  the  contrary 
within  the  meaning  of  regulation  57.  I  only  wish  to 
add  that  I  agree  with  everything  that  has  been  said 
by  the  other  members  of  the  court  as  to  the  exercise 
by  the  taxing-master  of  his  discretion  to  extend  the 
time  in  cases  of  this  kiud. 

Solicitors,  PrUchard,  Englefidd,  &  Go.;  BeU,  Brod^ 
rick,  &  Gray. 


From  Chan.  Div.  \  j^„  ^^  17  nn 

(Collins,   M.B..    and   Bomer  and  [^*"-^M^'^"' 
Cozens-Hardy,  L.JJ.)  )  ' 

MoCoNNBL  V.  Wbiqht.  (a.) 

Company — Prospectus — MurepresenkUion  as  to  assets — 
Property  subsequently  acquired — Measure  of  damages 
—Waiver  dause—Companies  Act,  1867  (30  <fc  31  Vict. 
c.  131),  s.  SS— Directors'  Liability  Act,  1890  (53  <fc54 
Vict.  c.  64),  «.  3. 

If  the  prospectus  of  a  company  contains  a  statement 
tJiat  certain  assets  have  been  acquired  by  the  company^ 
though  at  the  date  of  the  prospectus  the  assets  in  question 
are  not  and  possibly  might  never  be  acquired  by  the  com- 
pany,  the  fact  that  the  assets  are  subsequently  acquired  is  no 
defence  to  an  action  against  the  directors  of  the  company 
based  on  the  misrepresentation  contained  in  the  prospectus, 
and  tJie  damages  will  he  assessed  on  the  footing  of  the 
difference  between  the  price  paid  for  the  shares  and  their 
true  value,  having  regard  to  the  actual  state  of  things  (U 
the  date  of  the  prospectus. 

This  was  an  appeal  from  a  decision  of  Kekewloh,  J. 

The  plaintiff  was  a  shareholder  in  the  Standard 
Bxploration   Co.    (limited),    and   the   action   was 

(a.)  Reported  by  J.  I.  SxiBLma,  Esq.,  Barrister- 
at-Law. 
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brought  against  Mr.  WMtaker  Wright,  the  ohairman 
of  the  oompany,  for  damages  for  miirepreientations 
oontained  in  and  the  omiflsion  of  material  oontraots 
from  the  prospeotas. 

The  company  was  promoted  by  the  London  and 
Globe  Flnanoe  Corporation,  of  whioh  the  defendant 
was  the  managing  director. 

It  was  registered  on  the  11th  of  February,  1898, 
with  a  nominal  capital  of  £1,500,000,  divided  into 
shares  of  £1  each. 

The  primary  object  of  the  company  was  to  acquire 
for  the  purposes  of  amalgamation,  the  interests  of 
seversl  dmerent  mining  companies. 
•  In  May,  1899,  the  defendant  and  the  other  directors 
of  the  company  issued  to  the  public  a  prospectus 
dated  the  12th  of  May,  1899,  stating  that  the  London 
and  Globe  Corporation  were  authorized  to  offer 
500,000  shares  in  the  Standard  Co.  for  subscription  at 
par.  • 

This  prospectus  oontained,  inter  alia,  the  following 
statement :  "  Share  Department. — The  directors  have 
established  a  share  department  for  the  acquisition 
and  disposition  of  shares  and  debentures  in  approved 
mines  and  other  undertakings.  In  furtiiierance  of 
this  object  the  directors  have  already  acquired  large 
holdinffs  in  various  promising  companies,  including 
the  following:  British  America,  Le  Boi,  Columbia 
Kootenay,  East  Le  Boi,  West  Le  Boi,  London  and 
Globe,  Lake  View  Consols,  Ivanhoe,  Great  Boulder, 
Associated  Ealgurli,  Victorian  Gold  Estates,  Inter- 
national Copper,  and  others.  Taken  at  this  da^'s 
market  quotations  these  shares  already  show  a 
profit  more  than  sufficient  to  pay  a  diiddend  of  10  per 
cent,  on  the  total  capital  of  this  company  for  the 
current  year.'' 

The  prospectus  also  stated  that  the  company  had 
agreed  to  acquire  the  undertakings  of  various  other 
companies,  which  were  ennmeratod,  including  the 
Austin  Friars  Syndicate,  and  that  contracts  datS  the 
12th of  May,  1899,  had  been  enteredinto  with  reference 
to  each  of  these  undertakings,  and  the  prospectus  con- 
tained a  waiver  clause  as  to  the  contracts  therein 
referred  to. 

The  plaintiff  by  his  statement  of  claim  alleged  that 
the  statement  headed  ''Sh%re  Department"  was 
untrue,  because  the  company  h6^  not  in  fact  acquired 
any  shares  in  the  companies  therein  mentioned ;  and, 
secondly,  because,  assuming  that  the  shares  had  been 
acquired,  they  could  not  be  realized  so  as  to  pay  a 
dividend  at  the  rate  mentioned ;  he  also  alleged  that 
several  other  statements  in  the  prospectus  were 
nntme. 

Tile  plaintiff  also  alleged  that,  contrary  to  section  38 
of  the  Companies  Act,  1867,  the  prospectus  omitted 
to  disoloss  ceitaiu  material  contracts,  including 
(amorg  others)  a  contract  dated  the  27th  of  October, 
1898,  made  between  the  London  and  Globe  Finance 
Corporation  and  the  Standard  Co.,  whereby  the  cor- 
poration agreed  to  transfer  to  the  company  5,000 
deferred  shares  held  by  the  corporation  in  the  Austin 
Friars  Syndicate,  and  the  company  agreed  to  allot  to 
the  corporation  40,000  fully  paid  shares  in  the 
company  in  exchange  therefor,  and  that  the  5,000 
shares  in  question  were  practicaUy  worthless. 

After  receiving  a  copy  of  this  prospectus,  the 
plaintiff,  on  the  17th  of  May,  1899,  applied  for  600 
shares  iu  the  company. 

These  shares  were  allotted  to  him  and  he  paid  £600 
therefor. 

The  company  never  did  any  businsss  and  on  the 
16th  of  January,  1901,  an  order  was  made  on  a 
creditor's  petition  that  it  should  be  wound  up. 

-niere  were  practically  no  assets  in  the  winding  up 
available  lor  the  shareholders. 

The  plaintiff  alleged  that  he  had  subscribed  for  the  I 


shares  on  the  faith  of  the  prospectus,  and  that  he  had 
suffered  damase  thereby;  but  he  adduced  no 
evidence  spedsSy  directed  to  the  question  of  damage. 

The  defendant  denied  the  allegations  in  the  state- 
ment of  claim,  and  attributed  the  failure  of  the 
company  to  speculations  on  the  Stock  *  Exchange 
unconnected  with  any  of  the  matters  referred  to  ia 
the  prospectus. 

The  statement  in  the  prospectus  under  the  heading 
'*  Share  Department"  as  to  the  amount  of  profit  wai 
not  shown  to  be  incorrect  to  any  material  extent. 
The  bulk  of  the  profit,  however,  was  attributaMe  \o 
200,000  shares  in  the  London  and  Globe  Corporation, 
and  the  balance  almost  entirely  to  200,000  shares  ia 
the  British  America  Co.  At  the  date  of  the  pros- 
pectus and  at  the  date  of  the  allotment  to  the  plaintiff, 
the  Standard  Co.  had  not  acquired  the  shares  in  thi 
London  and  Globe  Corporation,  and  there  was  no 
agreement  binding  on  the  London  and  Globe  C^irpora- 
tion  to  transfer  the  shares  to  the  companv,  although 
it  was  intended  in  fact  that  they  should  be  eo  trans- 
ferred. They  were  in  f  set  transferred  to  the  company 
on  the  27th  of  May,  1899. 

Kekewich,  J.,  found  that  the  plaintiff  had  cub- 
scribed  for  the  600  shares  on  the  faith  of  th«^  pros- 
pectus as  a  whole ;  that  several  of  the  representations 
complained  of  by  the  plaintiff,  including  the  statement 
under  the  heading  <*  Share  Department,"  were  f  aIm 
to  the  knowledge  of  the  defendant ;  that  the  contract 
of  the  27th  of  October,  1898,  was  material,  and  ought 
to  have  been  disclosed ;  and  that  the  plaintiff  had 
sufficiently  proved  damage  to  justify  an  inquiry  for 
damages.  He  therefore  gave  judgment  for  the 
plaintiff,  and  directed  an  inquiry  as  to  damavps  in 
the  form  in  Arkwright  v.  Newbold,  28  W.  E.  828,  29 
W.  E.  455,  17  Ch.  D.  301. 

The  defendant  appealed. 

Ealdaney  K,C.%  Gore-Browne^  K,C.,  and  Bonner,  for 
the  defendant. — In  an  action  of  this  kind  the  plaintiff 
is  bound  to  say  that  he  has  suffered  damage.  There 
is  no  evidence  that  the  shares  at  the  time  of  their 
allotment  to  the  plaintiff  were  of  less  value  than  what 
he  gave  for  them,  and  the  fact  that  subs^qufntly 
owing  to  circumstances  which  had  no  conneotiun  witli 
the  accuracy  or  inaccuracy  of  any  statements  in  the 
prospectus  they  became  valueless  is  immaterial. 

Warrinffton,  K,G,t  Powell^  K^C,  and  Biggins,  for 
plaintiff,— The  statement  in  the  prospectus  as  to  the 
London  and  Globe  shares  having  at  that  time  been 
acquired  by  the  company  was  untrue  in  f  set.  Tbat 
being  so,  under  the  Directors*  Liability  Act,  1890. 
the  onus  is  on  the  defendant  to  show  tha*:  he  had 
reasonable  ground  to  believe  and  did  bt-liove  the 
statement  to  bs  true.  The  measure  of  damage  s  is  tb^ 
difference  between  the  amount  paid  by  the  plaintiff 
for  his  shares  and  the  actual  value  of  the  sbarrs  at  the 
time  of  allotment. 

Ilaidane,  K,C,,  replied; 

Stephen  Lynch  watched  the  case  on  behalf  of  another 
director. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument:  Arkwright  v.  NewMd;  Perk  v. 
Dernj,  36  W.  B.  899,  37  Ch.  D.  541 ;  Cackeit  v.  Kes- 
wick, ante,  p.  69,  [1902]  2  Ch.  456 ;  AaronU  Beefs 
{Limited)  v.  Twisa,  [1896]  A.  C.  273,  44  W.  B.  Dijr- 
30;  Sullivan  v.  Mitcalfe,  29  W.  E.  181,  5  C.  P.  D.  455. 

Cur,  adv.  vulL 

Collins,  M.B.,  after  referring  to  the  constitution 
and  objectB  of  the  company,  continued  as  follows : 
Kekewich,  J.,  has  described  the  transaction  which 
the  plaintiff  embarked  on  with  his  eyes  open  as  a 
gamble,  but  he  has  also  come  to  the  oonoloaion. 
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applying  the  principle  laid  down  by  Lord  Halsbnry, 
not  for  the  first  time,  I  think,  in  Aaron's  Beefs 
{Limited)  ▼.  TunsSt  that,  though  the  plaintiff  had  very 
great  difficulty  in  faateDiog  npon  any  pirticalar 
misrppresentation  which  he  could  aver  h»d  influenced 
him  in  taking  ehares,  nevertheless  it  was  a  question 
wh(»ther  he  was  misled  by  the  prospectus  as  a  whole, 
and  I  think  there  is  quite  enough  evidence  to  justify 
the  learned  judge  in  finding,  as  he  has  found  aft^r 
seeing  the  plaintiff  in  the  box,  that  he  was  indue -d  to 
put  his  money  into  this  concern  by  representations  in 
t^»e  prospectus.  The  quettion  remains  how  far  those 
representations  were  false :  and  there  is  a  f urtht^r 
question  whethfr  damage  did  or  did  not  result, 
because,  in  action  for  fraud,  treating  this  for  the 
moment  as  an  action  of  fraud  at  common  law,  damage 
is  an  essential  fact  in  the  right  of  action,  and  there- 
fore misrepresentation  without  damage  is  not  action- 
able; n»itber  is  damage  without  misrepresentation. 
[Bis  lordship  then  ezatiiiied  the  evidence  with 
reference  to  the  sta^etuent  as  to  the  acquisition  of 
the  Loudon  arid  Globe  shares  and  came  to  the  con- 
clusion that  tbat  statement  was  false.  He  ihen  con- 
tinue! :]  By  section  3  of  tbe  Directors'  Liability 
A'^t,  ISUO,  the  burden  of  proving  that  the  d-fendant 
did  hoi  est^y  beli-ve,  nnd  ou  rta^onible  grounds,  that 
thn  statemf  lit  as  to  the  London  and  Globe  shares  was 
tiue,  was  thrown  upon  htiu  because  the  evidence 
pointed  to  the  couolubioa  that  those  shares  had  not 
been  acq-iirfd  a*;  the  dato  of  the  prospectus.  [His 
lord'Lip  thnn  discussed  the  defeudant's  evidence 
f  ir  tbi<i  point  and  came  to  the  conclusion  that  he  had 
not  diichMrgf  d  tbe  onus  which  was  cast  upon  him  by 
the  htatute.  He  th<^n  dealt  with  the  charge  based 
upon  section  38  of  the  Companies  Act,  1867, 
and  agreed  with  the  leai-ned  jadfi:e  th%t  the 
charge  was  well  founded,  and  continued :]  There- 
fore it  comes  to  this,  that  the  one  central 
misrepresentation  is  that  contaiced  iu  the  para- 
graph as  to  tbe  share  department.  There  is  also 
the  misrepresentation  resting  upon  the  statutory 
provision  of  section  38  of  the  Companies  Act,  1867. 
But  still,  the  plaiutiff  having  established  mis- 
representation, has  to  bhow  damage,  and  therefore  I 
have  to  go  next  to  ih*)  question  of  whether  or  not  he 
has  shown  thtit  he  has  sustained  substantial  damage 
in  this  case.  It  was  contended  very  forcibly  by  the 
defendant  that  this  is  a  caie  in  which  no  substantial 
damafife  has  been  established,  because,  even  conceding 
th-it  th*»re  was  any  misrepresentation  upon  which  the 
plaiutiff  acted,  still  all  such  representations  were  made 
good  within  a  week  or  ten  days  after  the  issuing  of 
the  prospectup,  and  therefore  a  man  who  embarked  in 
a  company  which  in  point  of  fact  at  the  time  of  tbe 
action  did  not  contain  all  that  he  had  reason  ti 
suppose  that  it  would  contain  in  the  way  of  property 
could  not  come  here  and  claim  damages  on  the  footing 
that  be  had  lost  his  money.  Of  cou'sc  t^at  rtises  a 
very  important  questim.  The  learned  jar^ge  has 
found  thi«t  there  was  substantial  damage,  aiid  if  there 
was  evidence  npon  which  he  reasonably  might  fio'l  it 
we  should  be  very  reluctant  to  differ  from  him.  The 
question,  therefore,  is  whether  in  the  circumstances 
proved  as  to  the  company  at  the  trial  there  was 
sufficient  evidence  of  substantiil  damage  to  justify 
the  learned  judge  in  coming  to  hi*  conclusion.  In 
my  opinion  t^ere  was.  It  was  proved  that  this 
c  mpany  wen  t  into  liquidation  aod  was  wound  up  on  the 
1 6t!i  of  January,  1901,  and  practically  notbingcDmesto 
the  plaintiff  in  the  winding  up.  It  was  suggested  in 
evidence  by  Mr.  Wbi^aker  Wiight  that  the  complete 
faila-e  of  the  company  and  thn  absence  of  all  assets 
wera  due  to  transactions  entirely  disconnected  with 
-any  of  the  misrepresentations  in  the  case,  but  it  is  clear 
that  the  learned  judge  did  not  give  implicit  (nredit  to 


Mr.  Whitaker  Wright's  evidence,  and  therefore  it  can- 
not be  treated  as  established  that  no  part  of  the  com- 
plete financial  failure  of  the  company  was  dae  to  any 
of  the  matters  misrepresented  in  the  prospectus.  But 
apart  from  that  it  seems  tome  that  there  was  evidence 
of  substantial  damage  sufficient  to  support  the  action 
npon  this  point  which  I  have  called  the  central  point 
of  misrepresentation  as  to  the  acquisition  of  these  shares 
and  the  profits  thereon.  Now  as  to  the  profit  which 
Mr.  Whitaker  Wright  claimed  to  have  established  on 
tbe  evidence  as  it  now  stands,  and  the  result  of  the 
learned  judge's  decision,  it  was  not  at  at  all  certain  at 
the  time  when  the -prospectus  was  issned  whether  the 
Globe  shares  would  be  acquired  or  not.  In  point  of 
fact  they  were  not  acquired  till  some  time  later  and 
therefore  at  the  date  when  the  prospectus  was  iaroed 
there  was  a  misrepresentation,  and  damages  might 
have  been  assessed  there  and  then  on  the  date  on 
which  this  gentleman  paid  his  money  on  the  allotment 
of  shares  to  him.  That  is  clearly  the  time  at  which 
his  damages  must  be  assessed.  He  had  paid  his  money 
and  he  had  got  in  return  for  it  a  property  which  did 
not  contain  the  200  000  Globe  snares  ia  respect  of 
which  a  profit  of  so  Urge  an  amoont  is  said  to  have 
been  obtained.  Therefore  the  position  is  this,  and  any- 
body assessing  the  damages  will  have  to  consider  it. 
What  is  the  difference  between  the  value  of  the  pro- 
perty as  it  was  represented  and  the  property  without 
this  large  asset  in  it  having  regard  to  the  possibility, 
certainly  the  uncertainty,  of  that  asset  ever  being 
in  fact  acquired.  We  now  know  no  doubt 
that  it  was  acquired  afterwards,  but  that  is 
not  the  material  point.  The  damages  have  to  be 
ascertained  in  view  of  the  facts  as  they  were  at  the 
time,  iu  view  of  the  certral  fact  that  this  asset  had 
not  been  acquired.  Whether  it  could  be  legally 
acquired  a  t  all  m'gh t  be  a  question.  One  would  have  to 
consider  wh<*ther  tbe  handing  over  of  such  shares 
from  the  Globe  Corporation  by  the  managing  director, 
Mr.  Whitaker  Wright,  to  another  company  with  this 
profit  upon  them  at  a  consideration  of  not  the  then 
apparent  value  of  them  but  the  face  value  of  them 
was  a  transaction  that  could  heve  been  enforced  or 
not,  and  whether  even  if  it  oould  be  enforced  the 
Globe  Corporation  bad  so  committed  themselves  to 
it  as  to  make  it  Capable  of  being  enforced  against 
them  at  all ;  and  thirdly,  whether  if  they  were  not 
absolutely  legally  fixed  with  the  obligation  of  carry- 
ing it  out  they  would  in  point  of  fact  carry  it  out. 
All  these  questions  would  have  to  oome  into  considera- 
tion, and  this  might  result  in  a  conclusion  that  it 
was  a  matter  of  so  much  uncertainty  whether  tbesa 
shares  would  be  acquired  that  the  omission  to  acquire 
them  might  be  treated  as  an  absolute  loss  to  the 
assets  of  tbe  company  at  the  time.  At  all  events  it 
seems  to  me  that  there  was  abundant  evidence  than 
the  difference  between  the  position  of  the  company 
with  those  shares  and  its  position  with  such  prospects 
as  it  then  had  of  acquiring  them  afterwards  might  be 
substantial. 

Tbat  obliges  me  to  say  something  as  to  the  prin- 
ciple upon  which  damages  are  assessed  in  these  cases. 
There  is  no  doubt  about  it  now.  It  has  been  laid 
down  by  several  judges,  and  particularly  by  Cotton, 
.L.J.,  in  Peek  v.  D^y ;  but  the  common  sense  and 
principle  of  the  thing  is  this.  It  is  not  an  action  for 
breach  of  contract,  and  therefore  no  damages  in 
re»pect  of  prospective  gains  which  the  person  con- 
tracting was  entitled  by  his  contract  to  expect 
come  in,  but  it  is  an  action  of  tort,  it  is 
an  action  for  a  wrong  done  whereby  the 
plaintiff  was  tricked  out  of  certain  money  in  his 
pocket,  and  therefore,  prima  facie,  the  hlffhest 
limit  of  his  damage  is  the  whole  extent  of  his 
loss,  and  that  loss  is  nceasured  by  the  money  which 
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was  in  his  pcoket  and  is  now  in  the  pocket  of  the 
company.  That  is  the  ultimate  final  highest 
standard  of  his  loss.  Bat  in  so  far  as  he  has  got 
an  equivalent  for  that  money  that  loss  is  diminished, 
and  X  think  in  assessing  the  damages  primd  facie 
the  assets  as  represented  are  taken  to  be  an 
equivalent  and  no  more  for  the  money  which  was 
paid.  Sa  far  as  the  assets  are  an  equivalent  he  is 
not  damaged,  so  far  as  they  fall  short  of  being  an 
equivalent  in  that  proportion  he  is  damaged.  Here 
there  is  strong  evidence  which  the  judge  has  acted 
on,  that  there  has  been  a  substantial  dLninutioa  in 
the  equivalent,  and  therefore  that  the  plaintiff  has 
sustained  substantial  damage. 

Now  these  things  taken  together  fulfil  all  the 
conditions  of  the  action.  There  must  be  damage 
suffered  by  reason  of  action  taken  upon  misrepre- 
santition.  All  these  conditions  are  fulfilled,  and 
therefore,  as  it  seems  to  me,  this  judgment  must 
be  affi.rmed,  though,  as  I  have  pointed  out,  I  do 
not  agree  with  the  learned  judge  in  all  his  findings 
of  fact.  Still,  in  the  result  of  his  decision  we  agree, 
and  this  appeal  therefore  must  be  dismissed. 

BOMEB,  L.J. — I  also  think  that  this  appeal  must 
be  dismissed.  I  will  for  brevity  refer  to  the  London 
and  Globe  Finance  Corporation  (Limited)  as  the 
Globe,  and  to  the  Standard  Exploration  Co.  (Limited) 
as  the  Standard.  Now,  it  appears  to  me  tnat  there 
was  undoubtedly  one  statement  of  a  substantial 
kind  in  the  prospectus  issued  by  the  defendant 
which  has  been  shown  to  be  untrue.  I  refer  to 
the  statement  in  the  prospectus  under  the  head  of 
*<  Share  Department,"  which  stated  that  the  directors 
had  already  acquired  large  holdings  in  various 
promising  companies,  which  included  the  Globe; 
and  that,  taken  that  day  at  the  then  market 
quotations,  those  shares  already  showed  a  profit 
more  than  sufficient  io  pay  a  dividend  of  10  per 
cent,  on  the  total  capital  of  the  company  for  the 
current  year— that  is  to  say,  a  profit  of  £150,000. 
Tiiat  allegation  in  the  prospectus  was  clearly  of  a 
substantinl  kind,  and  one  which,  on  the  evidence, 
I  come  to  the  conclusion  was  relied  upon  by  the 
plaintiff.  It  appears  to  me  that  the  untruth  of  that 
statement  can  be  shown  by  a  consideration  of  one 
item  only— namely,  the  item  of  200,000  Globe 
shares— and,  for  the  purpose  of  my  judgment,  I 
utel  not  deal  with  the  other  itemi,  for  it  is  common 
ground— or  at  any  rate  it  is  not  in  dispute — that  the 
main  profit  of  £150,000  to  which  I  have  referred  was 
based  upon  the  profit  supposed  to  be  derived  from  the 
200,000  Globe  shares  that  I  have  mentioned.  If  at 
the  date  of  the  prospectus  or  allotment  the  company 
had  not  acquired  those  200,000  Globe  sharer,  the 
statement  I  nave  referred  to  in  the  prospectus  was 
clearly  untrue.  Now,  the  plaintiff  has  put  in  evidence 
the  books  of  the  Globe  and  of  the  Standard.  The 
books  of  the  Globe  show  that  these  shares  were  not 
m  fact  allotted  until  the  27th  of  May — that  is  to  say, 
a  sa^fttantinl  time  after  the  allotment  of  the  shares  in 
tbE)  Btandardi  That  entry  is  of  a  curious  kind.  It 
speaks  of  iba  allolmant  as  being  in  coLllrttiatiDii  of 
soul's  preriouB  allotmeiit,  but  the  booki  show  no  prior 
aliotiuent  at  alt — the  prior  entries  in  fact  rather 
negative  the  existence  of  any  prior  allotment  to  the 
Standftrd  being  possible.  They  certainly  paint  to  no 
auttioriz&tion  to  any  person  to  allot  to  the  Standard, 
No  contract  or  e id  try  ai  to  or  afi^jcticg  these  200,000 
shares  is  sbown^  either  by  the  bQoks  of  the  Qlobe  or 
the  books  of  thfl  Standard  prior  to  the  date  I  have 
mentioned— n  J  mtly,  the  27th  of  May,  There  is 
notbicg'  whatever  in  the  books  of  either  company 
which  could  show  a  light  of  any  kind  whatsTer  to  I 
any  of  theie  shares  on  the  patt  of  the  Standard  [ 


before  the  27th  of  May.      The  plaintiff,    on  that 
eyidenoe   put   in    by    him,    established,    if    there 
was   no    evidence   sufficient  to  meet  it,  that  these 
shares  were  not  acquired  at  the  date  of   the  pro- 
spectus or  allotment  of  the  Standard  share?.     Tha 
onus  was  clearly  therefore  on  the  defendant  to  prove, 
if   he    could,    that   the    Standard    had    previoualy 
acquired  these  shares.    Now,  he  gave  evidence^  upon 
the   point,  and  the  account  given  by  him  in   his 
evidence  in  chief  to  show  that  the.  Standard  had 
acquired  any  right  to  these  shares  prior  to  the  27th 
of  May  was  to  my  mind  vague,  unsatisfactory,  and 
contradictory.      I    have    carefully    considered    the 
subsequent  evidence,  and  to  my  mind  the  subsequent 
evidence   and  cross-examination    of  the    defendant 
only  made  it  more  clearly  apparent  that  this  defend- 
ant could  not  establish  any  right  of  any  kind  what- 
ever to  these  shares  on  the  part  of  the  Standard 
prior  to  the  27th  of  May.     Thiffe  was  no    other  . 
evidence ;   he  was  not  supported  in  the  vague  and 
contradictory  statements  to  which  I  have  referred  by 
the  evidence  of  any  other  witness;    he   was   not 
supported  by  any  documentsry  evidence ;  on  the  con- 
trary,  as  I  have  pointed    out,    such    documentary 
evidence  as  there  is  is  against  him.    On  this  evidence 
it  is  clearly  the  duty  of  the  court  to  hold  that  it  hai 
been  established  that,  prior  to  the  27th  of  May,  the 
Standard  had  not  acquired  the  Globe  shares  or  any -of 
them.    The  statement  ia  the  prospectus,  then,  was 
untrue    in  fact,    and    then,    under    the    Directors' 
Liability  Act  of  1890,  s.  3,  if  the  defendant  wished  to 
escape  liability  for  the  untrue  statement,  he  would 
have    to  prove  that  he  had  reasonable  ground  to 
believe,    and    did    up    to   the    time   of    the    allot- 
ment  believe,  that  the   statement  was  true.     On 
the   evidence   before    us   I   am    satisfied    he    has 
not  discharged  the    onus    that   is  cast   upon    him 
by  the  Act  of    1890.      It  follows  tha^  if  loss  or 
damage  has  been  sustained  by  the  plaintiff  by  reason 
of  the  untrue  statement  to  which  I  have  referred,  the 
defendant   is   bound    to  pay  compensation    to    the 
plaintiff  for  that  loss  or  damage.    Now,  the  plaintiff, 
as  I  have  pointed  out,  took  thv  shares  in  the  Standard 
oa  the  faith,  and  because  of,  that  untrue  statement, 
on  the  faith  of  the  statement  being  true.     If  that  act 
of  taking  these  ^ares  caused  loss  or  damage  to  the 
plaintiff,   then,  in  the  words  of  the  section,  in  my 
opinion  the  defendant  is  bound  to  pay  compensation 
for  that  loss  or  damage.     The  question  then  is,  Did 
the  plaintiff  suffer  loss  or  damage  by  reason  of  his 
taking  the  shares  in  this  company  by  relying  npon 
this  statement  in  the  prospectus  ?     Di  other  wards, 
Did  he  suffer  loss  or  damage  because  he  took  these 
shares  F     The  question  then  oomes  to  this,  having 
regard  to  the  inquiry  directed  by  the  judge.  Did  the 
ptaiatiff,  at  the  trial  of  this  action,  sufficiently  show 
some  substantial  damage  in  respect  of  his    taking 
these  shares,  so  as  to  justify  the  inquiry  directed  by 
tie  court  ?    On  the  whole,  I  think  he  did.      That  he 
had  in  fact  suffered  loss  or  damage  at  the  time  he 
commenced  his  action  is  beyond  question,  in  this 
sautsB,  that  the  c^mpatt?  haq  baen  wi>und  up  and  he 
ha9  tost  hTB  mon^y.     Bat  the  defendant  says,  by  his 
evidancPi    that    the    winding    up    of    the  company 
and  the  loss  which  thereby  ensued  t>  the  plaintiff  wai 
not    due     to    eir  cams  tan  ces    existing    at    the   date 
of    the    allotment    of    the    bhareSi    bat    solely    by 
raaaon  of  ciroumstancei  which  occurred  aitenv'i^fl^ 
for    example,    as    ha    says,    certain    speculation    in 
sharri,      Ap;a]n,  on   that  point,  his  evidence  is  not 
corroborated^    so  far  as  I  am  avare,    by  any  other 
evidence  in  this  case  whijh  would  justify  the  court, 
uqIri^!!  it  fully  relied  upon  this  gentleman's  testimony, 
in  taking  his  statement  as  conclusive  on  Ibe  pointy  and 
hi  I  crofift-  ^xam^nation  on  certain  points  did  not  favour- 


VoL  LI. 


[Aug.  15«  lfl09.] 


THE   WEEKLY  REPORTER. 


605 


COTT&T  OF  AfPXAL. 


MOCONNEL  V.  WbIOHT. 


Court  of  Atveajl. 


ably  impress  me,  and  I  think  it  appears  not  to  have 
favourably  impressed  the  jadge  who  tried  the  case 
and  saw  the  defendant  in  tae  box.    But,  even  assum- 
ing io  his  favour  the  point  he  was  m%ldng  by  his 
evidence,  and  taking  it  in  his  favour  that  the  plaintiff 
has  to  show  from  other  ciroumstanoes  beyond  tiie 
winding  up  of  the  company  and  the  loss  that  thereby 
ensued,  that  the  shares  at  the  date  of  the  aJlotmeat 
were  not  worth  what  he  gave  for  them,  I  think  that 
the  plaintiff  on  the  whole  has  sufficiently  shown  Uiis. 
I  take  it  that  when,  in  a  case  like  this,  application  ii 
made  for  shares  in  a  company  on  a  representation 
stating  that  company  has  certain  advantages,  in  the 
absence  of  evidence  to  the  contrary  it  should  ba  taken 
that  the  price  paid  for  the  shares  was  equivalent  to 
the  value  of  the  shares  in  the  company  having  the 
advantages  stated  in  the  prospectus.     Certainly,  as 
against  tiie  plaintiff,  although  I  will  assunoe  as  against 
.  hun  for  this  purpose  that  the  money  he  paid  for  these 
•hares  was  met  by  an  equivalent  if  he  had  received 
shares  in  a  company  having  all  the  advantages  stated 
in  the  prospectus,  I  cannot  assume,  in  the  aosence  of 
evidence  to  the  contrary,  that  those  shares  were  worUi 
more  than  the  plaintiff  had  to  pay  for  them.     Then, 
was  there  any  evidence  which  would  show  that  at  the 
date  of  the  edlotment  these  shares  had,  by  reason  of 
other    advantages    beyond    those    shown    in    the 
prospectus,  a  greater  value  than  the   amount    the 
plaintiff  had  to   ];>ay   for   themP    I  think  not.    I 
certainly,  under    the  circumstances   of   this    case, 
cannot  take  the  market  quotation  with  regard  to 
tbese^  shares  for  some  time  after  the  allotment  as 
showing  that  the  shares  had  a  true  value  above  what 
was  given  for  them  apart  from  the  representations 
of  the  company  as  shown  in  the  prospectus.    Nor  was 
there  any  evidence  to  show  that,  apart  from  deficiency 
of  assets,  which  would  be  shown  in  this  company,  if 
the  statement  as  to  the  £150,000  profit  was  untrue,  it 
was  made  good  by  other  advantages  in  connection 
with  the  company  not  shown  by  the  prospectus  or 
existing  in  fact    So  that,  if  the  £150,000  assets  in 
fact  did  not  exist  at  the  date  of  this  allotment,  I 
tske  it  that,  at  the  date,  the  shares  in  this  company 
were  not  worth  what  was  jiiven  for  them,  because 
the  company  had  not  the  £150,000  assets  in  sub- 
stance which   the   prospectus  said   it   had.     Now, 
counsel  for  the  defendant  contend  that,  even  if  the 
compmy  had  not  these  sbares  at  the  date  of  the 
allotment,  they  acquired  them  a  few  diys  afterwards; 
and  that  made  the  statement  perfectly  good.    I  need 
scarcely  point  out  the  fallacy   of    that  contention 
unleas  they  can  establish  the  risk  of  not  getting  these 
shares  which  was  ran  by  this  company — which  had 
noc  the  shares  at  the  date  of  allotment,  and  might 
not  have  got  them — was  not  substantial.     In  my 
opinion  that  risk  was  sabjtantial.    The  question  has 
to  be  tried  by  looking  at  what  was  the  true  value  of 
the  shares  at  the  date  of  alio tm ant.    To  show  what 
was  the  value  of  the  shares  later  on,  after  they  had 
got  these  200,000  Globe  share,  is  not  the  point,  nor, 
indeed,  is  it  relevant  to  inquire.    Because  it  one  went 
on  t>  inqtiire  what  was  the  condition  of  the  shares 
flome  days  later,  when  the  200,000  Globe  shares  were 
acquired,  one  ought  also  to  inquire  what  were  the 
circumstances  in  connection  with  the  company  at  the 
time,  for  it  would  not  follow  that  of  necessity,  if  one 
could  ioqaire  into  it,  there  were  not  other  counter- 
balancing disadvantfl[g€s  at  that  latter  date.    It  is 
irrelevant  to  inquire  into  a  state  of  circumstances 
after  the  date  of  allotment — that  is  to  say,  to  inquire 
only  as  to  one  particular  side  of  the  matter.    The 
proper  inquiry  is  :  What  was  the  true  value  of  these 
shares  at  the  date  of  allotment  ?    As  I  have  pointed 
out,  if  the  libk  run  was  substantial,  as  I  have  said  I 
think  it  was,  then  the  shares  were  not  worth  what 


they  were  represented  to  be  worth  by  the  prospectus, 
which  was  the  price  paid  for  them  by  the  plaintiff.  I 
think,  therefore,  as  the  evidence  stands,  the  plain^ff 
has  given  evidence  sufficient  to  justify  this  court  in 
sayiog  that  some  damage  was  incurred  by  him  which 
would  justify  the  court  in  directing  the  inquiry  as  to 
damages  as  directed.  I  should,  perhaps,  add  that 
there  is  no  evidence  before  the  court  that  the 
deficiency  of  value  of  the  company's  property  at  the 
date  of  the  allotment  in  respect  of  the  Gbbe  shares, 
to  which  I  have  referred,  was  made  gobd  or  counter- 
balanced by  the  value  of  the  other  assets  at  that  data 
of  the  company.  Having  regard  to  the  view  which  I 
have  expressed,  it  is  not  necessary  for  me  to  deal  with 
the  other  points  which  have  been  argued  before  us. 
Borne  of  them  have  been  dealt  with  by  the  Master  of 
the  Eolls,  and  I  only  desire  to  state  that  it  must  not 
be  taken,  because  I  have  not  dealr.  with  th'^m,  that  I 
in  any  way  differ  from  what  the  Master  of  the  Bolls 
has  said  upon  those  points. 

Cozens-Hardy,  L.J  — In  this  action  the  plaintiff 
claims  damages  against  the  defendant  by  reason  of 
statements  and  omifsioos  in  the  prospectus  of  the 
Standard  Exploration  Co.  (Liitiited),  on  the  faith  of 
which  prospectus  the  plaintiff  applied  for  60O  shares, 
which  were  allotted  to  him.    The  defendant  was  a 
director  of  the  Standard  Co.,  and  was  respotsible  for 
the  issue  of  the  prospectus.  The  action  is  not  launched 
as  a  common  law  action  of  deceit,  in  which  fraud 
would  have  to  be  alleged,  and  proved,  although  it 
may  be  that  the  facts  proved  here  would  supoort  such 
an  action.    It  is  really  based  upon  the  Directors* 
Liability  Act  of  1890,  and  upon  section  38  of  the 
Companies  Act,  1867.    Now,  the  Directors'  Liability 
Act  was  passed  the  year  after  Peek  v.  Derry  had  been 
decided  in  the  House  of  Lords,  and,  as  it  seems  to 
me,  for  the  express  purpose  of  getting  rid  of  the 
effect  of  that  decision  so  far,  and  so  far  only,  as 
directors  and  promoters  issuing  a  prospectus  on  the 
one  haT)d,  and  persons  takiog  shares  or  debentures  on 
the  faith  of  the  prospectus  on  the  other  hand,  are 
concerned.    In  that  particular  case  the  plaintiff  only 
has  to  prove  (in  addition  to  damage^  that  a  material 
statement  is  untrue,  and  he  can  maintain  an  action 
unless  the   defendant   can    establish   that   he    had 
reasonable  ground  to  believe,  and  did  believe,  the 
statement  to  be  true.    In   other   words,  the  onus 
of  proof  is  shifted.     Has  the  plaintiff  here  proved 
a  material  statement  in  the  prospectus  to  be  untrue  f 
[Hie  lordship  held,  on  the  evidence,  that  the  statement 
as  to  the  Globe  shares  was  untrue,  and  that  the 
defendant  had  not  discharged  the  onus  which  rested 
upon  him  of   establishing  that  h^  hai  reasoaable 
ground  to  believe,  and  did  believe,  the  statem  *nt  to  be 
true,  and  that  that  statement  was  material,  and  con- 
tinued :]    As  to  damage,  it  seems  to  me  that  the  loss 
of  the  London  and  Globe  shares  which  were  stated  to 
be  worth  more  than  £75,000  beyond  the  par  value  is 
^n'rn^ /ac/e  evidence  of  damag^.    As  a  rule  of  con- 
venience, and  indeed  almost  of  necessity,  the  property 
which  would  have  been  acquired  bf  the  company,  if  all 
the  statements  in  the  prospectus  had  been  correct,  must 
primd  facie  be  taken  to  be  worth  the  precise  sum  paid 
for  the  property,  neither  more  nor  less.    This  is  the 
prim^  facie  presumption,  and  it  is  sufficient  for  the 
decision  of  the  present  case,  for  no  evidence  has  been 
adduced  by  the  defendant  to  rebut  the  presumption. 
The  learned  judcre  was  therefore  right  in  holding 
that  the  plaintiff  had  proved  damsge,  though  the 
precise  amount  was  not  gone  into  at  the  trial.    The 
inquiry  as  to  damages  is  correct  in  form.     It  is  not  to 
the  point,  it  seems  to  me,  to  allege  that  shortly  after- 
wards the  Globe  shares  were  allotted.    Subsequent 
events  cannot  be  looked  at  for  this  purpose.    There 
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was  a  material  riak  at  the  date  when  the  plainti£f 
acqiired  his  shares,  that  the  statement  would  not  be 
made  good.  I  am  not  prepared  to  asiume  in  favour 
of  Mr.  Wbitaker  Wright  that  he  wonld  make  an  allot- 
ment which  would  be  a  bre^h  of  his  duty  as  director 
of  the  London  and  Glob  a.  With  regard  to  the  omission 
from  the  pr.ispectas  of  any  reference  to  the  contract 
of  Ojto'^er,  1S9S.  for  the  nurohase  of  deferred  R^^ares 
in  the  Austin  Friers  Syndicate,  I  agree  with  Keke- 
wioh,  J.,  that  it  was  a  material  cantract,  and  ought 
to  ba7'4  been  disclosed  by  the  prospectus,  and  tbat 
section  38  o'  the  Oooopanies  Act,  1867,  applies.  In 
my  vi^  V,  th  refore,  this  appeal  should  be  dismissed. 

Solicitors,  Barn  &    Berridgt ;    Lesser    c5  Danger ; 
QUbert  Bdbim. 


I^istl  <Itourt  of  9u0tt(e. 

Chan.  Div.  \  t„^^  o 

Kekewioh,J.f  ^'^'^^  ^' 

In  re  Oabtwbight. 
OABTwaiGHT  V.  Oabtwbight,  (a.) 

Marriage  settlement — Covenant  to  pay  trustees  specific 
sum  —  Failure  to  comply — Policies  effected  under 
Married  Womin's  Property  Act,  1870,  «.  10— Sa^is- 
faction. 

To  ascertain  the  intention  as  to  satisfaction,  the  position 
aJt  the  time  the  transaction  said  to  he  a  satisfaction  took 
place  must  he  looked  at,  and  not  mertly  the  actual  result. 

Adjourned  summons. 

The  testator,  W.  A.  Oarbwright,  bad  firat  been  married 
in  1849,  and  by  that  marriage  had  had  six  children. 
Fo  ir  of  them  were  still  living,  among  whom  were  the 
defendants,  Mrs.  Pick  worth  and  James  Cartwri^ht. 

By  an  indecture  of  settlement  made  the  29  ch  of 
March,  1864,  in  contemplation  of  his  second  marriage, 
W.  A.  0<ftrt Wright  covensnted  with  bis  trustees, 
executors*  &o.,  that  in  case  the  second  marriage 
should  be  solemnized,  W.  A.  Cartwright,  in  his  life- 
time, or  his  executors  within  six  months  after  his 
death,  should  pay  to  the  trustees  of  the  settlement 
£2,000,  and  should  in  the  meantime  pay  interest 
theraon  from  the  date  of  the  said  marriage,  and  it 
was  declared  that  the  said  trustees  should  stand 
possessed  of  the  said  sum  of  £2,000  on  trust  to  pay 
the  dividends  and  income  thereof  to  his  wife  for  her 
life,  and  after  ber  death  to  pay  the  same  to  W.  A. 
Cartwright  and  his  assigns  daring  his  life,  and  after 
the  death  of  the  survivor  of  the  said  W.  A.  Oartwright 
and  his  said  wife  in  trust  a^  to  both  capital  and  income 
for  the  children  or  child  of  the  said  intended  mtrriage 
and  tbe  children  or  child  of  the  said  W.  A.  Cartwrigtit 
by  his  fornoer  marriage  as  the  said  W.  A.  Cart^mght 
and  his  said  wife  should  in  manner  therein  mentioned 
j  iatly  appoiiit,  and  in  default  of  such  appoint- 
ment, and  so  far  as  such  if  incomplete  should  not; 
ex^eid  for  all  and  every  the  children  or  child  of  the 
said  W.  A.  Cart-wright  by  his  former  marriage  who 
being  a  son  or  s^ns  should  attain  the  age  of  twenty- 
one  years  or  being  a  daughter  or  daughters  should 
attain  that  age  or  marry  under  that  age  with  the  con- 
sent of  her  or  their  parent  or  guaMian,  and  to  be 
divided  between  the  said  children,  if  more  than  one,  in 
equal  shares  as  tenants  in  commim. 

There  was  issue  of  the  second  marriage  three  sons, 
one  of  whom  died  in  infancy,  while  the  remaining 
two  were  still  living  and  of  full  age. 

The  testator,  who  died  on  the  6th  of  November,  1902, 

(a.)  Reported  by  Alfbed  O.  Thomas,  Esq.,  Bar- 
rister-at-Law. 


without  having  paid  to  the  trastees  of  the  settlement 
£2,000,  or  any  other  sum,  had,  however,  on  the  2nd 
and  30th  of  January,  1873,  respectively  taken  oat 
two  policies  on  his  life,  each  for  £1,000,  under  the' 
provisions  of  section  10  of  the  Mariied  Woinen*a 
Pr  iperty  Act,  1870*,  and  upon  each  policy  there  wa^ 
this  recital :  *'  And  whereas  this  policy  is  effected  by 
tbe  said  W.  A.  Cartwright  for  the  benefit  of  hia  wife 
and  children  for  the  r  separ^ite  use  in  terms  of  the 
Married  Women's  Property  Act,  s.  10." 

Upon  tbe  death  of  tbe  testator  a  sum  of  £3  200 
(includi  gb  muses)  became  payable  in  respect  oCthi 
po'iciep. 

By  his  will,  dat^d  the  17th  of  April,  1902,  tbe 
testator  gave  the  res  dae  of  hii  personal  estate  to  his 
trustees  in  trust,  after  payment  of  his  debts,  to  pay 
theinome  to  bis  third  wife,  who  survived  h 'in,  for 
her  life,  and  after  her  death  upon  trust  as  well  th  i 
capital  as  the  income  for  his  children,  the  defend«n  s. 
Mrs.  C.  S  Pick  worth  and  the  two  surviving  sons  of 
the  second  marriage. 

In  the  administration  of  the  estate  the  defeodan*, 
James  Cartwright,  daimed  payment  of  his  share  cif 
the  sum  of  £2,000  payable  under  the  covenant  in  tbe 
settlement. 

The  trustees  of  the  will  thereupon  took  out  thi« 
summoas  for  the  determination  of  the  question. 

R,  J.  Parker,  for  the  Trustees  of  the  Settlement. 

Leigh  Clare,  for  persons  upholding  the  CoTenant, 
cited  In  re  Seyton,  35  W.  K,  373,  34  Ch.  D.  oil ;  at-d 
Chichester  v.  Coventry,  16  W.  E.  849,  L.  R  2  H.  L.  71. 

Bolt,  for  the  opponents,  cited  Jesson  v.  Jtssoa, 
2  Vem.  255 ;  Davis  v.  Chambers,  5  W.  B.  245,  7 
Da  a.  M.  &  a.  386 ;  and  Mayd  v.  Fidd,  24  W.  £. 
660,  3  Ch.  D.  587. 

Johnston,  for  Trustees  of  Will* 

Eekewigh.  J.— The  question  for  decision  is  entirely 
ne«v  as  regards  the  authorities,  but  it  is  by  no  m«>aos 
new  in  substance  or  in  principle.  Stated  shortly  it  is 
this,  whether  a  covenant  in  a  marriage  settlement  to 
pay  £2,000  to  the  trustees  of  the  setUement  has  been 
satified  by  policies  for  that  snm  effected  by  the 
coveoantor.  The  amount  actually  payable  under  the 
policies  is  by  accretion  of  bonuses,  considerably  more 
than  £2,000,  but  for  the  present  purpose,  I  disregard 
that  circumstance,  and  assume  that  the  £2,000  p%y- 
able  under  the  covenant  and  the  £2,000  payable 
under  the  policies  are  in  substance  identical  sums.  In 
considering  the  qaestion  whether  a  covenant  of  this 
kind  has  been  *'  satisfied,*'  for  that  according  to  the 
authorities  is  a  propw  form  of  expression,  it  must  be 
borne  in  mind  that  a  man  who  has  covenanted  to  pay 
£2,000  or  any  other  sum  to  the  trustees  of.  a  etttle- 
ment  <'au  satisfy  the  obligation  of  that  covenant  only 
by  paying  that  sum  to  those  trustees.  He  must  dp 
whrit  he  has  covenanted  to  do,  and  nothing  else  can 
be  strietly  speaking  a  satisfaction.  Bat  a  covenantor 
mar,  if  he  pleases,  make  a  provision  which  is  intended 
by  him  to  satisfy  thn  covenant,  aod  either  because  be 
has  so  expret^sed  himself,  or  because  it  is  to  bs  so 
inferred  from  surroundmg  circumstances,  he  may 
be    held  to  mean  that  the  beneficiaiies  under  the 


•  (1)  Secti'^n  10. — '•  ...  A  policy  of  insur- 
ance effected  by  any  married  man  on  his  own  lif^,  and 
expressed  upon  the  face  of  it  to  be  for  the  bem-fit  of 
his  wife  or  of  his  wife  and  children  or  any  of  them, 
shall  enure  and  be  deemed  a  trust  for  the  benefit  oif 
his  wife  for  her  separate  u«e  and  of  his  children  or 
any  of  them  according  to  the  interest  so  expressed, 
and  shall  net,  S3  long  as  any  object  of  th^  trust 
remains,  be  subject  to  the  control  of  the  hatband  or 
to  his  creditors  or  form  part  of  his  estate.    .    •    •" 
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coYeoant  shall  take  what  he  has  provided  for  them 
instead  of  that  which  they  would  take  under  the 
tsovenant.  The  result  is  that  a  beneficiary  is  put  to 
his  election  between  the  benefit  of  the  covenant  and 
the  benefit  of  the  provision;  he  cannot  take  both. 
It  is  necessary  to  bear  that  in  mind,  because  the 
whole  question  is  one  of  intention. 

I  turn  now  to  the  covenant.  [His  lordship  here  read 
the  terms  of  the  covenant  as  above  set  out,  and  con- 
tinued.] The  life  interest  given  to  the  settlor  would, 
of  course,  not  be  applicable  to  money  coming  in  after 
his  death,  and  it  is  to  be  observed  that  the  power  of 
appointment  is  unusual,  being  ooly  to  the  husband 
and  wife  jointly,  and  not  to  the  survivor.  The  settlor, 
having  entered  into  this  covenant,  some  time  after- 
wards effected  two  policies  under  section  10  of  the 
Married  Women's  Property  Act,  1870,  for  the  benefit 
of  his  wife  and  children.  Tbe  effect  of  that  is  that 
the  wife  and  children  surviving  him  take  as  joint 
tenants.  The  children  would  take  whether  they 
attained  twenty-one  or  not,  and  they  would  take 
quite  irrespectively  of  any  power  of  appointment 
The  wife,  instead  of  taking  a  life  interest,  takes  a 
share,  which  might  be  mora  or  less,  in  the  principal, 
and  a  share  which  might  have  been  much  increased 
by  children  dyiog  in  her  lifetime  without  haviog 
severed  the  joint  tenancy.  It  has  been  argued  that 
tbe  onus  is  on  those  who  seek  to  show  that  such  a 
provision  is  not  a  "  satisfaction."  Be  it  so.  There 
could  hardly  be  a  greater  difference  between  two 
T'roviiions  than  that  which  exists  here.  In  the  one 
•:>are  a  joint  tenancy  between  wife  and  children, 
without  any  power  of  appointment ;  in  the  other 
case  a  life  interest  to  the  wife,  with  a  power  of 
appointment  amongst  children.  It  seems  to  me  im- 
possible to  conceive  that  when  this  gentleman  effected 
these  policies  he  reaUy  intended  that  the  children 
taking  under  his  marriage  settlement  were  to  accept 
what  he  provided  for  them  under  the  policies  in  lieu 
of  what  was  given  to  them  under  the  settlement.  I 
therefore  hold  that  this  is  not  a  case  of  satisfaction. 

-Solicitors,  Green,  Humphreys ^  &  Son;  Field,  Emery , 
Jtoscoe,  <fc  Medley t  for  Joseph  Hands ,  Loughborough ; 
Wooenam  ds  Smith* 
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Farwell, 

Bbitish  Asbestos  Co.  (Limited)  v.  Boyd,  (a.) 
C<mpany  --Directors  —  Disqualification— Clause  vali- 
dating  tJie  acts  of  de  facto  directors. 

No.  108  of  the  articles  of  a  company  provided  that  all 
ads  done  at  any  meeting  of  the  directors,  or  hy  any  per- 
son acting  as  such  director,  should,  notwithstanding  that 
it  should  afterwards  be  discovered  that  there  was  some 
defect  in  the  appointment  of  such  director  or  person  acting 
as  aforesaid,  or  that  they  or  any  of  them  were  dis- 
qualified, he  valid,  as  if  every  such  person  had  heen  duly 
appointed  and  was  qualified  to  lie  a  director.  It  was 
also  provided  that  two  directors  should  form  a  quorum, 
and  that  a  director  who  accepted  or  held  any  ofike  under 
the  company,  other  than  that  of  managing  director,  tvas 
to  vacate  office  as  director. 

B.,  a  director  of  the  company,  xoas  elected  secretary  of 
the  company,  hut  suhsequently  resigned  the  office^  At 
hoard  meetings,  subsequent  to  the  resignation,  at  which 
B»  and  only  one  director  were  present,  variom  business 
was  transacted,  such  as  the  election  of  directors. 

Held,  that  the  acts  done  by  B.  in  his  capacity  of  a 

(a.)  Beported  by  J.  H.  Davibs,  Esq.,  Barrister- 
at-Law, 


director  loere  validated  by  clause  108  in  the  articles  of 
association* 

The  British  Asbestos  Co.  was  incorporated  under 
the  Companies  Acts,  1862  to  1893. 

By  the  articles  of  association  it  was  provided  that 
two  directors  should  form  a  quorum,  that  the  qualifi- 
cation of  every  director  should  be  the  holding  of 
shares  of  the  company  up  to  the  nominal  amount  of 
£500,  and  a  director  who  accepted  or  held  any  office 
under  the  company  other  than  that  of  managing 
director  was  to  vacate  office  as  a  director. 

By  article  108  it  was  provided  that  all  acts  done  at 
any  meeting  of  the  directors  or  by  any  person  acting 
as  such  director  should,  notwithstanding  that  it 
should  afterwards  be  discovered  that  there  was  some 
defect  in  the  appointment  of  such  director  or  person 
acting  as  aforesaid,  or  that  they  or  a^y  of  them 
were  disqualified,  be  valid  as  if  every  such  person  had 
been  duly  appointed  and  was  qualified  to  be  a  director. 

There  were  at  first  three  directors  of  the  company, 
all  of  whom  held  the  necessary  share  qualifioatioo. 
At  a  board  meeting  held  on  the  23rd  of  October, 
1902,  the  secretary  of  the  company  was  removdd 
from  his  office,  and  Boyd,  one  of  the  directors,  elected 
in  his  place  and  at  the  same  salary.  B)yd  resigned 
his  office  on  the  2ud  of  December. 

At  another  board  meeting  on  the  4th  of  December, 
at  which  Boyd  and  another  director  were  alooe 
present,  a  letter  was  fead  from  the  third  director 
resigniag  his  office.  At  the  same  meeting  Boyd  wa^ 
elected  chairman  and  managing  director  of  tbe 
company. 

On  the  5th  of  January  another  board  meeting  of  ^ 
the  two  directors  was  held,  when  a  resolution  wai  * 
passed  which  purported  to  elect  a  third  person  as  a 
director  of  the  company. 

At  a  general  meeting  of  the  company  on  tbe  3  d  of 
March  a  fourth  director  was  elected. 

Some  of  the  shareholders  now  brought  an  action 
in  the  name  of  the  company  against  Boyd  and  his 
fellow-directors,  claiming  a  declaration  that  lh« 
defendant  1  were  not  directors  of  th«  company,  and 
moved  for  an  io junction  to  reitrainthem  from  acting 
as  such. 

The  motion  was  treated  as  the  ti ial  of  the  action, 
and  there  was  a  cross-motion  by  the  defendants  to 
strike  out  the  name  of  the  company  as  plaintiff. 

Upjohn,  K.C.,  and  Martelli,  for  the  plaintiff *,  con- 
tended that  all  the  actions  done  by  tbe  di'feudantd,  or 
some  of  them,  on  the  4th  of  December,  1902,  and  tbe 
5th  of  January,  1903,  and  subsequently,  were  invalid. 

Gore-Browne,  K.C,  and  F.  Wright,  for  the  defen- 
dants.—The  defect,  it  any.  was  covered  by  article  108. 
and  by  section  67  of  the  Companies  Act,  18«2.  The 
case  of  Dawson  v.  African  Consolidated  Land  aid 
Trading  Co.,  46  W.  R.  132,  [1898]  1  Ch.  6,  was 
indistinguishable. 

Farwell,  J.— The  on^y  question  that  I  have  to 
determine  in  the  case  is  as  to  the  meaning  'f  Ar-. 
108,  and  section  61  of  the  Compani-s  Act,  1862,  aid 
inasmuch  as  the  article  is  common  form  it  is  of  s'>me 
little  importance.  In  my  opinion  the  word4  in  Art. 
108,  "notwithstanding  that  it  shall  afterwards  be 
dis30vered  that  there  was  some  defect,"  do  not  limin 
the  validating  power  of  the  article  to  instances  where 
the  facts  giving  rise  to  a  defect  are  subsequently  d's- 
covered.  It  is  only  necessary  that  th-^  defect  arlsiog 
out  of  the  facts  should  be  subsequently  discovered. 
The  facts  in  a  case  like  the  present  necessarily 
appear  on  the  books  of  the  company,  but  th«5y  did  so 
too  in  the  case  of  Dawson  v.  African  ConsohdtUed 
Land,  Jbc,  Trading  Co,,  for  the  transfers  there  wmoh 
caurad  the  disqualifioation  of  a  director  were  transfers 
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oat  of  his  Dame.  Those  tranafera  were  in  the  com- 
pany's books.  It  ii  not,  therefore,  neoessary  that 
the  facts  should  not  be  known  in  the  sense  of  not 
appearing  on  the  face  of  the  company's  books.  But 
the  kno?dedge  of  the  defect  must  not  be  present  to 
the  m'nd  of  any  person  to  whom  it  is  material  to 
know  it.  As  stated  in  Buckley  on  the  Companies 
Ac^s,  the  object  of  a  dauie  like  this,  and  of  the  sixty- 
seventh  section  of  the  General  Act,  is  to  make  the 
honest  acts  of  de  facto  directors  as  good  as  the 
hone  it  acts  of  dejure  directors;  and  although,  down 
to  the  decision  in  Dawson  ▼.  African  Consolidated 
Land,  &c,.  Trading  Co.,  it  was  generally  supposed  that 
such  an  article  or  section  omy  applied  as  between 
members  of  the  company  and  outsiders,  and  did  not 
appV  AS  between  members  of  the  company  inter  se,  or 
as  between  members  of  the  company  and  the  company, 
that  decision  has  stated  such  a  Tiew  of  the  law  to  be 
incorrect,  and  has  Held  the  article  or  section  to  be  of 
general  operation.  I  think  it  is  decidedly  beneficUl 
that  it  should  be  so.  Therefore,  although  there  may 
be  some  slip  which  has  been  overlooked  if  it  has 
been  bond  fide  overlooked,  the  act  of  the  de  facto 
directors  are  as  good  as  the  acts  of  the  de  jure 
diectors. 

Then  the  next  point  is  thi§.  It  is  said  that  the  dis- 
Civery  referred  to  must  be  of  some  defect  in  the 
appohitmant  of  directors.  It  is  clear  that  there  is  no 
defect  in  the  appointment  here.  Now  the  disquabfi- 
cati  m  in  the  present  case  is  under  art.  89  (a),  which 
is  as  follows:  *'If  he,  without  the  sanction  of  any 
geLcral  meeting,  accept  or  hold  any  other  office  under 
ttie  company  except  that  of  managing  director, 
'  mioager,  or  trustee."  Mr.  Boyd  accepted  the  office 
of  secretary,  and  thereby  vacated  his  office.  It  has 
been  argued  that  the  word  "disqualify*'  has  a 
technical  meaning,  and  that  the  disqualification 
referred  to  is  the  ceasing  to  hold  qualification  shares. 
To  my  mind  tbat  is  not  the  case.  I  thiok  *  *  disqualify  " 
refers  back  to  art.  89,  and  is  used  in  the  general 
colloquial  sense  that  a  director  becomes  disqualified 
if  hd  ceases  to  hold  his  offioe»  or  does  some  act  or 
Buffdis  something  to  happen  which  causes  him  to 
vacate  his  office  under  art.  89.  I  think  ''disquali- 
fied^isusedin  the  wide  sense,  and  that  therefore 
the  artide  applies.  The  result  is  that  on  the  5th  of 
January,  which  was  the  critical  moment,  there  was 
^de  facto  board  of  directors  as  to  whom  there  had 
been  no  discovery  that  tbere  was  any  defect  in  their 
appointment.  Consequently  I  hold  that  the  defend- 
ants are  right  and  are  properly  constituted  directors. 
There  was  a  cross  motion  to  strike  out  the  com- 
pany's name  as  plaintiff,  and  it  was  agreed  that  this 
should  be  done  because  by  virtue  of  the  above  judg- 
ment the  company  was  under  the  control  of  the 
defendants. 

Solicitors,  for  the  plaintiffi,  W.  A.  Crump  <fc  Son. 

Solicitors,  for  the  defendants,  E.  W.  Oliver. 


June  29. 


K.  B.  Div.  \ 

(Lord  Alverstone,  L.C.J.,  and  \ 

Wills  and  ChanneU,  JJ.)      j 

In  re  Bubton  and  Bunkhorn. 
Ex  parte  Thb  Inoobpobatbd  Law  Society,  (a.) 
Solidtor— Permitting  unqualified  person  to  use  solicitor's 
name  in  actions,  &c^— -Finding  tliat  the  statutory 
offence  was  proved— No  jurisdiction  to  inflict  less  tJian 
statutory  punishment—*'  Shall  and  may  be  "  struck  off 
the  roll— Solicitors  Ad,  1843  (6  (fe  7  Vict.  c.  73),  s.  32. 

(a.)  Beported  by  Ebskinb  Beid>  Esq.,  Barrister-at- 
Law. 


By  section  32  of  the  Solicitors  Act,  1843,  \f  any 
solicitor  hnowinghf  permits  his  name  to  he  used,  in  an 
action  for  the  profit  of  any  unqualified  person,  or  does 
any  act  to  enable  an  unqualified  person  to  practise  as  a 
solicitor,  the  solicitor  ** shall  and  may  be**  struck  off  the 
roll. 

Where  a  solicitor  is  charged  under  the  above  seciitu, 
and  the  charge  is  established, 

Ueldy  that  the  court  has  no  power  to  inflict  a  h^i 
punishment  than  striking  the  solicitor  off  the  roll. 

In  re  Kelly.  43  W.  R.  191,  [1895]  i  Q.  B.  180,  con- 
sidered and  followed. 

This  was  the  adjourned  hearing  of  a  motion  by  the 
Incorporated  Law  Society  calliog  on  the  respondent 
solicitor  to  show  cause  why  he  should  not  be  atrack 
off  the  rolls  for  permitting  his  name  t3  be  used  by  an 
unqualified  person  contrary  to  seotion  32  of  the 
Solicitors  Act,  1843,  and  calling  on  the  nnqualifiei 
person  to  show  cause  why  a  writ  of  attachment 
should  not  issue  against  him. 

When  the  matter  was  first  b afore  the  court  they 
ordered  it  to  be  referred  to  Master  Mellor  for  farther 
inquiries. 

Hollams,  for  the  Incorporated  Laee  Society,  read 
the  report,  and  submitted  that  the  finding  of  the 
committee  that  the  respondent  solicitor  had  been 
guilty  of  professional  misconduct  of  which  he  was 
charged  had  been  proved.  Under  section  32  the 
court  had  no  discretion  as  to  the  measure  of  punish- 
ment, and  if  the  court  decided  that  the  statutory 
offence  had  been  established  it  was  bound  to  strike 
the  solicitor  off  the  roU. 

J.  R,  Randolph,  for  the  solicitor,  urged  that  the 
statute  did  not  take  away  the  general  jurisdiction 
inherent  in  the  court,  and  that,  notwithstanding  ths 
terms  of  the  section,  the  court  had  a  discretionary 
poorer  to  icfiict  punishment  short  of  strildng  the 
solicitor  off  the  rolls.  In  the  case  of  In  re  Kelly,  43 
W.  B.  191,  [1895]  1  Q.  B.  180,  the  decision  of  the 
court  (Pollock,  B.,  and  Grantham,  J.)  was  re^y 
open  to  review,  for  Pollock,  B.,  said :  "  The  word 
*  shall*  dearly  would  leave  no  doubt  whatever  upon 
the  question ;  the  only  doubt  which  can  arise  is  from 
the  introduction  of  the  words  '  and  may  be.'  "  In 
that  case  the  solicitor  was  struck  off  the  roll,  but  it 
would  seem  that  if  the  court  had  held  that  a  less 
punishment,  in  their  opinion,  would  have  met  the 
justice  of  the  case,  they  might  have  decided  otherwise. 
At  any  rate  that  decision  ii  in  conflict  with  In  re 
Qrayston,  32  Solioitobs*  Joubnal,  680 ;  In  re  Sykes, 
34  Solioitobs'  Journal,  285 ;  and  the  dedaion  of  the 
Court  of  Appeal  in  In  re  Lamb,  37  W.  B,  665,  23 
Q.  B.  D.  477;  and  the  view  there  expressed  by 
Cotton,  J.,  who  dealt  with  this  question,  in  his  judg- 
ment at  p.  480. 

No  one  appeared  for  the  unqualified  person. 

Lord  Alverstonb,  L.C.  J. — ^We  are  of  opinion  that 
the  solicitor  must  be  struck  of  the  rolls.  I  think, 
in  reference  to  the  point  raised  by  Mr.  Bandolpb, 
that  Kelly's  case  is  an  authority  binding  upon  us.  It 
is  an  authority  of  the  Divisioual  Court  after  the 
dictum  had  been  expressed  by  Lopes,  L.J.,  in  the 
case  of  In  re  Lamb — the  four  cases  cited  by  Mr. 
Kaudolph  beiug  also  then  before  the  court.  With 
reference  to  the  two  cases  in  which  it  had  been  said 
the  courts  did  not  strike  off.  but  suspended  the  solici- 
tor, I  have  considerable  doubt  whether  they  were 
purpoiting  to  act  under  this  section,  although  ths 
B<^ction  was  referred  to.  I  think  it  is  quite  possible 
that  the  courts  were  in  some  of  the  cases  acting  under 
thtir  general  j  urisdiction  to  deal  with  an  attorney  who 
is  called  upon  to  answer  matters,  of  affidavit.  In  my 
^  opinion  there  is  in  the  present  case  no  discretion ;  and 
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if  adiBtioclioQ  is  to  be  drawn,  it  must  be  drawn  by  a 

'        court  superior  to  us  in  authority. 

i  I  should  like  to  8%y,  also,  that  I  think  that  this  is  a 

bad  case,  because  obvious^  the  solicitor  ha«  been  for 
a  lonfl^  time  colourably  pretending^  to  employ  a  clerk, 
but  has  in  f  set  bsen  allowinilf  the  clerk  to  make  use 
of  the  solicitors  name,  and  to  sign  the  solicitor's 
name,  to  earn  profit  for  himself.  Therefore,  upon  the 
merits,  I  think  that  this  solicitor  should  be  struck  off 
the  rolls,  and  therefore  I  decide  that  it  should  bs  so, 
as  well  as  on  the  groand  of  the  statute. 

Wills.  J. — If  it  were  not  for  the  fact  that  a  diecra- 

tion  has  been  exercised  in  ore  of  the  cises  mentioned, 

:        and  that  there  are  expressions  in  t'ae  judgments  of 

I       the  members  of  the  Court  of  Appeal  that  there  is  a 

f        discretion  possible  under  the  words  of  this  statutp,  I 

!        should  hftve  thought  there  could  not  be  two  opinions 

about  the  meaning  of  such  an  expression  as  ''shall 

;        and  may."    I  observe  that  although  the  members  of 

1        the  council  said  that  under  these  words  there  miy  be 

a  discretion,  or  there  is  a  discretion,  nobody  has  given 

any  reason  for  it  or  has  explained  why  the  word 

"shall"  is  not  obligatory  because  it  is  followed  by 

''and  may."    In  my  opinion  the   language   of   the 

statute  is  quite  free  from  doubt. 

Ciiannell,  J. — I  agree.  There  has  been  a  report 
handed  up  to  the  court  of  the  case  of  In  re  A.  11.  S  , 
G3  L.  T.  Kep.  350,  one  of  the  cases  refc^rred  to 
by  Mr.  Eandolph,  in  which  Denman,  J.,  dis- 
cusses this  point-,  at  p.  351.  The  court  exercised 
a  di^cretiin  ia  that  c%8e  in  this  sense,  that  they 
inflicted  a  minor  punishment  than  the  striking  off 
the  mil ;  but  I  do  not  think,  if  you  rf  ad  Denman, 
J.*s,  judgmeut,  that  the  court  did  it  under  this  section. 
What  he  rays  u  "there  are  dicta  of  very  learned 
judges  in  the  Court  of  Appeal  that  even  if  a  cue  be 
brouabt  within  the  provisions  of  section  32,  neverthe- 
Uss  tbe  court  may  deal  with  the  case  merely  under 
its  general  authority  over  solicitors  and  a'immister  a 
minor  punishment  if  in  the  judgment  of  the  court  the 
c<is%  is  not  one  ix  which  it  is  necessary  in  the  interests 
of  the  public  t )  act  under  section  32."  That  seems  to 
say  th%t  there  m«y  be  cises  in  which  th%  court  does 
not  think  fit  to  act  under  the  section,  but  neverthe- 
less it  may  admifiis'er  under  its  general  jurisdiction 
some  other  putisbmnnt. 

That  may  poes>b1y  be  correct,  but  in  this  case  there  is 
no  other  proft^ssional  misconduct  except  that  which 
comes  within  section  32.  Then  if  you  act  under  thit 
section  you  must  strike  off  the  roll.  I  see  that  I  wai 
counsel  in  the  particular  case  refi^rred  to.  I  have 
some  sort  of  recollection  that  that  was  the  sort  of 
argument  wh'ch  I  tried  to  bring  before  the  court — 
that  they  need  not  act  under  that  section  if  there  was 
any  other  course  open  to  them. 

The  order  was  that  the  solicitor  should  be  struck 
off  the  roll,  and  that  a  writ  of  attaibment  should 
issua  against  Mark  Blinkhorn,  the  unqualified- 
p  r«on.  and  that  they  pay  tbe  cos's  of  these  pro- 
ceedings and  the  costs  preceding  the  execution  of 
the  writ. 

Solicitor  for  the  Incorporated  Law  Sosiety,  E,  W. 
WiUiamszn. 

S.^licltors  for  the  respondent,  Sima  tfe  Syms. 


May  21. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [ 

Wills  and  ChanneD,  JJ.)       ) 

CoNSETT  Urban  District  Council  v.  Craw- 
ford, (a.) 

Public  health — Nuisance — Power  of  local  authority  to 
enter  premiaes—Public  Health  Act,  1873  (38  t6  39 
Vict.  c.  65).  M.  102,  306, 

It  is  not  competent  for  the  represetitativea  of  a  diitrict 
council  exercising  powers  with  regird  to  nuisances  under 
the  Public  Health  Act,  1875,  to  enter  upon  premises  and 
inspect  therm,  without  first  requesting  the  leave  of  the 
owner.  They  must  apply  for  admission,  and  if  they  are 
refused,  obtain  an  order  to  admit  from  the  justicts 
under  section  102  of  the  Act, 

Appeal  by  the  Consett  Urban  District  Council  from 
tbe  justices  of  the  county  of  Durham. 

The  special  cane  set  out  the  following  f Acts  : 

On  the  10th  of  July,  1002,  a  notice  was  served  on 
the  respondent,  as  owner  of  certain  premises,  requiring 
him  t)  abate  a  nuisance  on  those  premises. 

On  the  24th  of  July  seven  members  of  the  council 
and  two  officers  of  the  council,  together  with  tbe 
county  meiical  cffiier  of  the  borough,  visited,  in 
accordance  with  a  resolution  pa'sed  by  the  o  uncil.  a 
large  number  of  properties  in  the  urran  district  for 
the  purposes  of  inspection,  and  rn  arriving  at  tbe 
respondent's  premises,  in  re»pect  of  which  tbe  notice 
to  abate  a  nuisance  had  been  given,  they  went  iut') 
his  yard,  leavipg  two  of  the  councillors  talking  to- 
gether outside.  The  respondent  and  his  son  having 
come  up,  the  former  asked  the  two  c  luncillors  if  they 
were  making  an  inspection,  and  on  hearing  that  they 
were,  and  that  the  councillors  and  doctor  were  inside, 
he  pulled  the  door  to,  put  a  piidlock  on,  and  looked 
tbem  out,  and  thereby  prevented  the  two  councillors 
who  were  outside  from  coming  on  the  premises. 

Tbe  council  submitted,  on  these  facts,  that  tbe 
reipondent  ought  to  be  convicted,  under  section  306 
of  the  Public  H*<alth  Act,  1895,  of  having  wilfully 
obstructed  them  in  the  execution  of  their  duty. 

The  justices  dismissed  the  summons  on  the  ground 
thtt  tbe  council  were  trespassers,  as  they  had  not 
asked  any  person's  permission  to  enter  ih<^  premises, 
and  that  the  respondents  had  not  wilfully  obstructf^d 
them  The  proper  course,  in  their  opinion,  was  for 
the  C3uncil  to  apply  for  an  order  admitting  them  to 
the  premises,  on  the  ground  that  the  respondent  bad 
refused  admission  to  the  two  councillors  who  remaited 
outside. 

The  council  appealed. 

Busstll,  K,C.,  and  Olen,  for  the  appellants. — Tbe 
evidence  distinctly  shows  that  the  respondent  here 
obstructed  tbe  representatives  of  the  council  who, 
having  obtuned  admission  to  the  premises,  were 
carrying  out  their  duties. 

li,  L  Simey,  for  the  respondent. — The  respondent 
WHS  within  bis  lights  in  detaining  the  councillors  and 
preventing  them  from  trespassing  on  his  property. 

Lord  Alverstone,  L.C.J.— I  should  be  soiry  to 
say  anything  that  nught  be  construed  as  an  expTe«si<  n 
of  approvdil  of  the  respondent's  conduct.  I  regret 
that  anyone  should  have  thought  fit  to  do  what  this 
gentleman  did  out  of  some  feeling  that  the  membeis 
of  the  local  board  ought  not  to  discharge  their  d  tty. 
But  this  is  a  criminal  charge,  and  in  order  to  ju»t  fy 
it  it  must  be  brought  within  the  words  of  the  statute. 
I  wish  therefore  to  say,  speaking  for  myself,  that  if 
we  had  come  to  the  conclusion,  having  regard  to  the 

(a.)  Keported  by  Alan  Hoaa,  Esq.,  Barrister- 
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wordi  of  the  statate,  that  the  membera  of  the  local 
authority  were  dnly  employed  in  the  execation  of 
their  duty,  and  were  wilfully  obstructed  in  the 
execution  of  the  Act,  that  different  coosiderations 
would  have  arisen.  But  we  have  to  consider  what 
the  rights  of  the  local  authority  are.  They  are  un- 
doubtedly directed  to  investigate  nuisances,  and  they 
ought,  in  the  execution  of  their  .duty,  to  do  every- 
thmg  in  their  power  to  find  out  what  the  nuisftncs 
are  so  as  to  put  a  stop  to  them.  The  sections  of  the 
Act  not  only  impose  duties  upon  the  local  authority, 
but  give  them  certain  rights  when  nuisancas  are 
discovered.  The  opening  words  of  section  92  are: 
*<It  shall  be  the  duty  of  the  local  authority  to 
c%use  to  be  made  from  time  t3  time  inspection 
of  their  district  with  a  view  to  ascertain  what 
nnisaaces  exist."  It  is  obvious  a  great  many 
nuisances  might  be  dealt  with  witbiout  entering  on 
private  property,  but  the  nee  ssity  of  sacti  entry 
may  sometimes  occur.  Therefore,  in  addition  to  the 
general  direction  for  the  inspection  of  nuisances,  the 
statute  gives  a  right  of  entry  on  private  property, 
and  by  section  102  of  the  statate  it  is  provided  that 
the  local  authority  shall  be  permit  ced  t3  enter 
premises  for  the  purpose  of  examining  as  to  the 
existence  of  any  nuisance.  When  under  this  Act  a 
nuisance  is  ascertained  to  exist,  the  local  authority  or 
their  offioars  are  to  be  admitted  from  time  to  time. 
Where  an  order  has  not  been  complied  with,  the  local 
authority  are  to  be  admitted  from  time  to  time  at  all 
reasonable  hours  into  the  premises.  If  admission  to 
the  premises  for  any  purpose  of  this  section  is  rtfasei, 
any  jastioe  may  by  order  require  the  person  having 
custody  of  the  premises  to  admit  the  local  authority, 
and  if  no  person  having  custody  of  the  premises  shall 
be  found,  a  jastioe  shall,  on  oath  being  made  to 
him  of  that  fact,  by  ordt^r  under  his  hand,  authorise 
the  local  authority  to  enter.  We  decided  in  the 
Wimbledon  Local  Board  v.  Hastings,  87  L,  T.  Rep.  118. 
that  the  right  to  enter  was  not  absolute  in  the  sense 
that  the  justices  must  make  the  order,  but  they  may 
hear  the  person  against  whom  the  order  was 
demanded,  and  may  exercise  a  discretion  as  to  whether 
or  not  it  shall  be  allowed.  That  seems  to  me  to  show 
that  there  is  no  statutory  right  of  entry  given  in.  the 
sense  that  they  are  entitled  to  go  upon  persons' 
premises  without  farther  proceedings,  and  I  think, 
therefore,  that  Mr.  Simey  is  right  in  saying  that 
where  there  is  a  refusal  the  local  authority  must  get 
an  order  before  they  can  enter.  The  case  finds  that 
the  councillors  and  the  county  medical  officers  had  not 
asked  any  person's  permission  to  enter  the  respon- 
dent's premises.  I  think  that  if  we  are  to  overrule 
the  justices'  decision  we  muit  find  that  tlie councillors 
haviog  got  in  in  the  course  of  a  general  inspection,  they 
mvLit  be  held  to  have  been  in  under  such  circum- 
stances that  interfering  with  them  was  obstructiog 
them  in  the  execution  of  their  statutory  duties.  I  do 
not  think  that  follows.  The  justices  have  come  to  the 
conclusion  that,  although  ttie  local  authority  were 
then  i>erformiog  a  public  du^y,  it  was  not  a  discharge 
of  their  duty  as  contemplated  by  the  Act.  I  do  not 
see  my  way  to  diffdr  from  them,  however  much  I  may 
disapprove  of  the  respondent's  conduct,  and  this 
appeal  must  be  therefore  dismissed. 

Wills,  J. — I  am  of  the  same  opinion.  I  share  the 
reluctance  to  say  anything  which  would  encourage 
conduct  of  this  kind  in  the  future.  What  appears  to 
me  to  be  a  short  abstract  of  the  legislation  on  this 
subject  is  that  by  section  92  of  the  Act  the  general 
duty  to  cause  an  inspection  to  be  made  falls  on  the 
local  board  or  on  the  district  council.  They  resolved 
that  the  inspection  should  be  carried  out  by  the 
ooonofllors  themielves,  Xheref  ore,  they  are  entitled  to 


all  the  rights  and  duties  as  created  by  section  102. 
which  is  intended  to  contain  a  complete  code  as  to  the 
manner  in  which  tiEie  iospection  shall  be  carried  oat* 
and  as  to  the  things  what  are  to  be  dooe  in  order  to 
give    a   right  of   entry  upon  the   premises.     Kow 
tiie  section  is  not  quite  complete,  because  it  does  not 
in  terms  provide  for  the  present  case.    It  provides  for 
the  case  where  adoiission  is    not  refused*   and  for 
the  case  where  admission  is  refused.    Under  that  part 
of  the  section  it  seems  to  me  the  power  given  to  tha 
local     authority    is     very     considerable,     becaose, 
apx>arently,  it  does  not  matter  by  whom  a  refusal  htm 
been  made  if  there  has  been  a  refusal  in  fact.    If  there 
hM  been  anyone  on  the  premises,  whether  h^    has 
had   authority  to  do  so  or  not,  who  refoaes  them 
admisdion,  they  would  be  entitled  to  make  uae  of  their 
compulsory  powers  of  section  102  and  go  before  tha 
magistrates.    But  this  is  a  case  where  there  has  been 
no  opportunity  of  refusal,  because  those  who   were 
conducting  the  inspection  got  in  without  seeing^  any- 
body  or  meeting    anybody    who  could   refuse    to 
admit,  and  therefore  #hat  case  is  not  specifically  pro- 
vided for,  and  therefore  one  has  to  spe  what  is  the 
reasonable  construction  of  the  clause.    Now  it  seems 
to  me  that  it  would  be  a  very  strange  oonclusion  to 
arrive  at  that  if  a  person  on  the  premises   gave  a 
refusal  the  owner  or  occupier  could  not  be  proceeded 
against  and  puuished  under  section  306,  but  they  must 
proceed  under  section  102  and  obtain  an  order  which 
according  to  the  decision  in  the  Wimbledon  cage  is  by 
no  means  made  ss  a  matter  of  course,  and  against 
whom  the  person  concerned  might  be  able  to  show 
very  good  cause  why  it  should  not  be  made.     It 
would  be  a  strange  thiog   if  the  occupier,  or   the 
person  concerned  having  those  rightf,  where  there 
was  an  express  refusal,  should  be  in  a  worse  posi- 
tion where  no  opportunity  was  vouchsafe  1  to  him  of 
saying  whether  he  would  avail  himself  of  th«t  power 
or  not. 

I  cannot  help  thinking  that  it  must  have  been 
intended  that  before  any  steps  could  ba  taken  there 
must  be  an  opportunity  of  ref  us  U.  The  case  where 
there  is  nobody  on  the  premisef,  or  where  the  person 
having  the  custody  of  tbe  premises  cannot  be  found, 
is  provided  for.  The  argument  on  behalf  of  the 
appellant  seems  to  me  to  confound  the  otrcumstances 
which  are  necessary  to  entitle  a  person  acting  in  the 
snppcsed  execution  of  a  duty  to  notice  of  actiosi 
with  circumstances  which  would  entitle  him  to 
defend  any  action  that  ha«  betn  brought  on  the 
ground  that  he  was  legally  justified  in  what  he  did. 
I  think  under  the  oircumstALces  this  would  have  been 
a  case  of  obstruotton  if  these  gentlemen  had  had  a 
right  of  entry,  and  I  think  it  would  be  very  unfortu- 
nate if  any  countenance  should  be  given  to  the  idea 
that  conduct  of  this  kind,  when  there  is  a  right  of 
ent'y,  would  not  be  obstruction  within  the  meaning 
of  the  Act. 

Ghannsll,  J.— I  agree.  I  thlLk  it  is  dear,  wh»n 
you  read  section  102  carefully,  that  the  Legi^latuie 
h«s  deliberately  stopped  short  of  giving  the  local 
authority  the  light  of  entry  of  their  own  motion. 
They  may  be  admitted  or  they  may  get  an  ord<>r. 
The  gentlemen  were  not  admitted.  They  went  in  of 
their  own  motion,  and  that  is  not  justified  by  seotion 
102.  Consequently  they  omnot  be  said  to  be  in  in  the 
execution  of  their  duty.  The  respondent  was  d-.arly 
wrong.  He  should  have  requested  them  to  go  oat, 
and  if  they  had  refused  he  could  have  gently  pat  kii 
hand  on  them  under  the  oommon  law.  Instead  of 
that  he  locked  them  in.  If  they  had  been  in  in  the 
execution  of  their  duty  it  would  have  been  dearly 
obstruction.  The  difficulty  is  about  their  right  to  go 
in«    As  to  their  right  to  go  out,  that  ia  dear. 
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Appeal  dismuatiU 

Solicitors  for    the    appellant*,  Prikhard  &   Sons. 
agents  for  Welford,  Conseit. 

Solicit  irs  for  the  respondent,  Btlfrage  &  Co,,  for 
Aynsleijy  Const  tt. 


iB}ou0e  of  Eorli0. 

From  C.  A.  )  iir    *ii 

(Eagland).  }  ^L^y  W. 

Capital  axd  Counties  Bank  r.  Qobdon. 
London  City  and  Midland  Bank  r.  Gordon,  (a.) 
Hanker —Bill  of  exchange— Cheque  — Crossed  cheque— 
Jt-ctifit  of  payment  fur  customer —Agent  for  colUctioii 
— Crediting  customer  in  account— Cheque  crossed  by 
hank-r  — Draft  by  branch  bank  on  head  office — Con- 
version—Bills  of  Exchange  Act,  1882  (45  ctr  46  F/c/. 
c.  61),  «.  S2— Stamp  Act,  1853  (16  .t-  17  Vict.  c.  55), 
8.  19. 

The  protection  afforded  to  bankers  by  section  82  of  the 
Bills  of  Exchange  Act^  1882,  who  in  good  faith  and 
without  negligence  receive  payment  for  a  customer  of 
crossed  cheques,  is  conferrtd  only  where  the  bankers  act 
us  mere  agents  for  collection.  If  they  do  more  than  act 
as  such  agents  as  where  they  forthwith  cndit  the 
customtr  with  the  face  value  of  the  cheque,  they 
are  collecting  the  money  for  themselves,  and  are  not 
protected  by  the  section.  Cheques  to  be  **  crossed 
cheques^'  within  the  section  mu4  be  crossed  on  receipt 
by  the  bankers  and  not  afterwards  made  so.  A 
draft  addressed  by  a  brunch  minager  t  >  the  htad  office  is 
tiot  a  bill  of  exchange  witltin  the  Act  of  1882.  but  the 
hankers  are  entitled  to  the  protection  of  s  ction  19  of  the 
Stamp  Act,  1853. 

Decision  of  the  Court  of  Appeal  (50  IF.  R.  276, 
[1902]  1  K.  B.  242)  affirmed,  with  a  variation. 

Th*9  e  t  ¥0  appeals  from  orders  of  the  C  art  of 
Apc«*Hl  (Ojllin*,  M.B.,  and  S'irliofl;  and  Mar  hew, 
L.JJ.),  repotted  50  W.  R.  276,  [1902]  I  K.  B.  242. 

The  apptllant  Gordon  carried  on  bosioess  in  Bir- 
iniughaui  at  a  manufacturer,  under  the  style  of 
Gordon  &  MuLro. 

In  March,  1899,  he  discovered  that  his  ledger 
clerk,  Alfred  Jones,  hid,  since  the  begicning  of  1895, 
been  io  the  hahit  of  opening  letters  addressed  to  the 
Tt  spoudent  by  1  is  customers,  aad  stealing  therefrom 
cheques  made  payable  t3  the  respondent  under  his 
trade  name. 

Actions  for  converbion  were  brought  against  the 
appi-lldut  banks  into  which  the  cheques  had  been  paid 
by  the  cleik  to  his  own  accounts. 

Th^se  cheques  were  taken  as  divisible  in^o  i-ight 
classes— (I)  Cheques  payable  to  Gordon  &  Munro  or 
order,  not  crawn  on  the  appellants,  and  not  crossed 
when  taken  by  them;  (2)  cne  cheque  payable  to 
Gordon  &  Munro  or  bearer,  not  drawn  on  the  appel- 
lants, and  not  crossed  when  taken  by  them ;  (3) 
bankers'  draftF,  drawn  by  one  of  the  couotry 
branches  of  the  appellants'  bank  uoon  the  appellants' 
bead  oflELce,  payable  to  Gordon  &  Munro  or  order,  and 
niot  crossed  when  received  by  the  appellants  from 
Jones ;  (4)  crossed  cheques  drawn  on  the  appellants, 
and  payable  to  Gordon  &  Munro  or  order ;  (5)  crossed 
cheques  m»rked  "  Not  negotiable,"  payable  to  Gordon 
&  Munro  or  order,  and  not  drawn  upon  the  appel- 
lants;   (6)    crossed  cheques  pa}  able   to    Gordon  & 

(a.)  Beported  by  C.  H*  Grafton,  Esq.,  Barrister- 
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Munro  or  order,  and  not  drd^n  on  the  appellants 
(this  class  comprises  the  great  majority  of  the 
cheques) ;  (7)  crossed  cheques  payable  to  Gordon  & 
Munro  or  bearer,  and  n  it  drawn  on  the  appellants  ; 
(8)  iostruments  drawn  in  favour  of  Gordon  &  Munro 
and  oro.'sed,  payable  only  upon  signature  by  the 
payees  of  a  form  of  receipt  at  the  foot  of  the  ins* ru- 
men t,  and  not  drawn  upon  the  appellants. 

No  question  arose  on  this  appeal  as  to  classes  2  and 
7,  nor  as  to  class  4. 

The  fdcts  are  given  at  length  in  the  court  below, 
and  Ahorlly  in  the  judgments  of  Lords  Macnaghten 
and  Lindley. 

Cohtn,  K  C.  {Spencer  Bower  with  him),  for  the 
Ctipitttl  and  Counties  Bank ;  Haldane,  K,C.,  and  Hugj 
Young,  K.C.  (P.  G,  Benriques  with  them),  for  the 
London,  City,  and  Midland  Bank. — The  ba*  ks  are 
entitled  to  the  protection  of  the  Bills  of  Ezuhan^e 
Act,  1882,  8.  82.  The  bwks  simply  oullect  d  the 
chfques  for  their  customer.  The  Stamp  Act,  1853^ 
s.  19.  protected  bankers  who  cashed  cheques  drawn 
rn  th  ems  <*lves  with  a  forged  endorsement,  Charles^* 
Blachmll.  25  W.  R.  472,  2  C.  P.  D.  151.  Thire  being 
no  npgl'gence  on  the  part  of  the  banks  distmicuishi'S 
tbem  from  Bisstll  v.  Fox,  CaS.  &  Ell.,  395,  33  W.  R. 
Dig.  11.'  Bankers  are  not  truBtees  or  agents  of  their 
cu8t«  mers  :  Folei/  v.  Hill,  2  H.  L.  Can.,  28 ;  National 
Bank  V.  Silke,  39  W.  R.  361,  [1891]  1  Q  B,  436; 
•  Grtat  Wtsttrn  Railway  v.  London  and  County  Bank, 
50  W.  R.  50  [1901]  A.  C.  414;  Clarke  v.  Londm 
and  County  B  tnk  45  W.  R.  383,  [1897]  I  Q.  B.  552, 
were  cited  or  referred  to. 

A*  T,  Lawrance,  K.C,  and  John  Leslie,  for  the 
respondent. — In  the  case  of  the  crossed  cbequ-s  the 
appellant  banks  did  more  than  collect.  The  nets  done 
are  other  than  receiving  the  proceeds.  Th*^y,  in 
effect,  bought  them.  They  gave  immediate  oredic  It 
v^as  a  receiving  for  the  bankers  themselves,  and  th«y 
made  the  usual  charges.  There  was  a  complttc  con- 
version, which  I  provtf. 

HoUins  V.  FowUr,  L.  R.  7  H  L.  757,  23  W.  R. 
Dig.  238  ;  Matthiessen  v.  London  and  County  Bank, 
27  W.  F.  838,  5  C.  P,  D.  7.  Arnold  v.  Cheque  Bank, 
24  W.  R.  759,  1  C.  P.  D.  578,  and  Grant  on  Bank- 
ing, p.  58,  were  referred  to. 

Cohen,  K*C.,m  reply  for  the  Capital  and  Counties 
Bank. 

Haldane,  K.C,  for  the  London  City  and  Midland 
Bank. 

The  House  took  time  for  consideration. 

Lord  Macnaghtbn.— I  am  sure  I  need  not  trouble 
the  House  by  recounting  in  detail  the  fact*  of  tlie4a 
cases  or  describing  the  clafses  into  which,  for  th^ 
8«ke  of  convenience,  the  drafts  forming  the  subject  of 
this  litigation  have  been  divided.  It  will  be  enough, 
I  think,  to  remind  your  Lrdships  that  all  the  drafts 
now  in  question  were  stolen  from  the  respondent 
Gordon,  trading  in  Birmingham  under  the  btyle  of 
G.»rdon  &  Munro,  by  a  man  called  Jones,  who  was 
Gordon's  ledger  clerk  for  about  ten  years.  Jones 
himsilf  lived  in  Sparkbrook.  Unknown  to  his 
employer,  he  carried  on  a  small  business  of  his  own 
as  a  cofEn-fumitare  maker  in  Birmingham.  In  the 
name  of  the  firm  under  which  he  traded  he  kept  an 
account  with  the  Birmingham  branch  of  the  Capital 
and  Counties  Bank,  and  also  with  the  Sparklm)ok 
branch  of  the  London  City  and  Midland  BaLk.  To 
one  or  other  of  these  accounts  Jones  paid  all  the  drafts 
which  he  stole  from  Gordon,  forging  the  neosfsary 
indorsement  when  the  draft  was  payable  to  order  on 
demand,  as  was  generally  the  case.  When  the  fraud 
was  discovered,  and  Jones  had  been  prosecuted  and 
conviotedy  Gordon  brought  an  action  against  each  of 
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the  two  banks  for  conyersion  of  suoh  of  the  stolen 
draftsas  oonld  be  traced  to  its  hands,  witha  oonntin  the 
altematiye  for  money  h%d  and  reoeived  to  his  nse. 
The  actions  came  on  to  be  tried  before  Bucknill,  J., 
and  a  special  jury.  The  only  question  left  to  the  jury 
was  the  question  of  negligence.  The  result  of  the 
fiadings  of  the  jury  on  this  point  was  in  favour  of  the 
bftnkv.  All  other  questions  were  reset ved  for  the 
jadge.  Oq  the  principal  matter  in  controversy 
Backnill,  J.  gave  judgment  for  the  bulks.  This 
decision,  however,  was  reversed  by  the  Court  of 
Appeal. 

The  mala  question,  and  the  one  moftt  important 
as  regards  amoun*',  related  to  crossed  cheques 
payable  to  order  on  demand  drawn  on  banirs 
o^her  thin  the  bank  which  was  beinq:  sued. 
It  U  not  disputed  now  that  as  regards  these 
cheques  there  can  be  no  defence,  unless  protection 
is  afforded  by  ec^tion  82  of  the  Bills  of  Ezchango 
Act,  1882,  whioh  declares  that,  *' Where  a  banker  in 
good  faitti  and  without  negligence  receives  payment 
for  a  customer  of  a  cheque  crossed  generally  or 
Bp  cubUy  to  himself,  and  the  customer  has  no  title  or 
a  defecdve  title  thereto,  the  banker  shall  not  incur 
any  liability  to  the  true  owner  of  the  cheque  by 
re  VBOD.  only  of  having  reoeived  such  payment. 

Now  it  is  admitted  that  each  of  the  two  banks 
acted  in  good  faith.  Toe  suggestion  of  negligence  on 
their  part  has  been  negatived-  by  the  findings  of  the 
jury.  It  cannot  h^  denied  that  Jones  was  a  customer 
wtthtQ  the  meaning  of  the  section.  The  only  question, 
therefore,  is.  Did  the  bank*  receive  payment  of  these 
oheqius  for  their  customer  ?  If  they  did,  it  is  obvious 
that  they  are  relieve  1  from  any  liability  which,  per- 
haps, might  otherwise  attiich  to  soma  preliminary 
action  on  their  part  taken  in  view  and  anticipation  of 
receiving  paymc  it.  The  section  would  be  nugatory 
—it  would  be  worse  than  nugatory— it  would  be  a 
mere  trap,  if  the  immunity  conferred  in  respect  of 
receipt  of  payment,  and  in  terms  confiaed  to  such 
receipt,  did  not  extend  to  cover  every  step  taken  in 
the  ordinary  course  of  busineis,  and  intended  US  lead 
up  to  that  result  The  character  in  which  a  bank 
reoeives  payment  of  a  cheque  is,  as  has  been  already 
said  in  this  House,  a  question  of  fact.  To  my  mind  it 
would  have  been  more  satisfactory  if  the  jury,  under 
proper  directions  from  the  judge,  had  answered  this 
question  themselves.  It,  was,  however,  withdrawn 
from  their  oonsideration. 

The  appeal  was  argued  very  fuUy  and  vf  ry  ably  by 
the  learned  counsel  for  the  appellants,  and  espf  cially 
by  Mr.  Cohen.  And  I  must  say  that  I  was  a  good 
deal  impressed  by  his  argum<«nt  in  op^'uing.  At  first 
sight  there  is  not  much  difference  between  th<)  case 
of  a  bank  which  at  once  credits  a  customer  with  the 
face  value  of  a  cheque  paid  in  to  his  accoant,  and 
allows  him  to  draw  against  his  credit  bala  ce  thus 
increased,  and  the  csss  of  a  bank  which,  without 
crt'diting  the  customer  with  the  value  of  a  cheque 
before  collection,  allows  him  to  over-draw  his  account 
in  view  of  the  anticipated  credit'.  In  each  case,  it  wa^ 
said,  the  credit  is  only  provisional,  wht^tber  entered 
in  the  cnttomer's  account  or  not.  ^  each  case,  it  was 
said,  payment  when  received  is  received  for  the 
customer.  And  in  a  sense  that  is  true.  Then  it  was 
urged  With  some  force  that  practically  the  only 
result  of  upholding  the  decision  under  appeal  will  be 
to  compel  some  buikers  to  keep  a  double  set  of  books 
where  now  one  set  only  is  required,  and  thus  to 
impose  upon  bankers  a  good  deal  of  extra  and 
perhaps  unnecessary  trouble.  But  the  protection 
oonfetred  by  section  82  is  conferred  only  on  a  banker 
who  reoeives  payment  for  a  customer — that  is,  who 
reoeives  payment  as  a  mere  agent  for  collection.  It 
foUows,  1  think,  that  if  bankers  do  more  than  act  as 


such  agents  they  are  not  within  the  protection  of  th« 
section.  It  is  well  settled  that  if  a  banker  tefore 
collection  credits  a  customer  with  the  face  value  of  a 
cheque'  paid  into  his  account,  the  banker  becomes 
holder  for  value  of  the  cheque.  It  is  impossible,  I 
think,  to  say  that  a  banker  is  merely  receiving  pay- 
ment for  bis  customer  and  a  mere  agent  for  collection 
when  he  receives  payment  of  a  cheque  of  which  lie  is 
the  holder  for  value. 

So  long  as  a  bank  has  for  its  customers  only  persoos 
of  position  with  whose  circumstances  the  manag<»r  is 
fuUy  acquainted,  as  is  not  unfrequently  the  ca«e  in 
country  districta,  where  one  bank  by  arrangement 
with  its  competitors  has  a  monopoly,  it  matters  little 
whether  the  bank  at  once  credits  a  customer  with  the 
face  value  of  cheques  paid  into  his  account  or  waits 
until  coUectfon.  The  bank  only  looks  to  its  ovn 
customers.  But  Parliament  may  have  thought  that 
in  the  increase  of  banking  business  likely  to  arise  in 
consequence  of  the  legislation  with  respect  to  crossed 
cheques,  and  the  competition  sure  to  follow,  it  would 
not  be  improbable  that  small  accounts  might  be 
opened  with  banks  by  persons  of.  little  or  no  cr»di^. 
and  that  it  might  b^  a  dangerous  thing  to  extend 
protection  to  banker 4  dealing  with  crossed  cheques  in 
all  cases,  wheth»»r  they  acted  simply  as  agents  for 
collection  or  in  a  different  character  ;  or  possibly  at 
the  time  bankers  asked  for  no  further  protection  than 
that  which  section  82  parports  to  confer.  However 
that  may  be,  your  lordships  have  only  to  oonstrae 
the  language  of  section  82  in  connection  with  the 
language  of  the  other  sections  of  the  Act  bearing  on 
the  point. 

It  seems  to  me  that  the  dec'aion  of  the  Court  of 
Appeal  on  this  quefction,  which  is  the  main  queatim 
involved,  is  perfectly  right.  In  the  judgments  of  the 
learned  judgea  of  the  Court  of  Appeal,  and  especially 
in  the  judgment  of  Collins,  M.K.,  I  find  the  subject 
dealt  with  so  completely,  both  as  regards  the  history 
of  iiie  legislation  and  the  principles  and  deciiiona 
applicable  to  the  case,  that,  speaking  for  myself,  I 
think  it  would  be  a  waste  of  time  to  do  more  than 
say  that  I  accept  their  view.  It  appears  to  me  that 
the  Master  of  the  Bolls  has  accurately  summed  up  the 
whole  case.  '<  The  protection  afforded  by  sootion  82 
must/'  he  saye,  "be  limited  to  that  which  is  necessary 
for  the  performance  of  the  duty  which  by  the  le^la- 
tion  as  to  crossed  cheques  was  imposed  on  bankers. 
If  bankers  deal  with  crossed  cheques  in  the  ordinary 
way  in  which  bankers  dealt  with  cheques  before  the 
legislation  as  to  crossed  cheques  and  in  which  they 
deal  with  cheques  other  than  crossed  cheques  at  the 
present  timp,  namely,  by  treating  them  as  cash,  and 
upon  receipt  of  them  at  once  crediting  the  oustomer 
with  the  amount  of  them  in  the  ordinary  way  instead 
of  making  themselves  a  mere  conduit  pipe  for  ooq- 
veying  the  cheque  to  the  bank  on  which  it  i«  drawn, 
and  receiving  the  money  from  that  bank  for  their 
customer,  I  think  they  are  collecting  the  money,  rot 
merelv  for  their  customer,  but  chieflv  for  themMlves, 
and  therefore  are  not  protected  by  section  82.*' 

On  all  other  questions  that  have  been  raised  I  agree 
with  the  Court  of  Appeal,  except  as  regards  the  email 
drafts  of  which  class  3  is  composed.  On  this  poict  I 
agree  with  my  noble  and  learned  friend  Lordliindley, 
whose  opinion  I  have  had  the  advantage  of  readiog. 
It  is  a  very  small  point,  and  ought  not,  I  think,  to 
make  any  difference  as  regards  the  coats  of  the  appeal. 

Subject,  therefore,  to  a  slight  variation  as  regards 
these  drafts,  amounting  in  all  to  £32  15s.  9d.,  I  movd 
your  lordships  that  the  decree  be  affirmed  and  the 
appeal  be  dismissed  with  costs. 

Lord  SiiAim. — I  agree  with  the  judgments  of  the 
,  Court  of  Appeal  and  with  the- jhdgments  of  my  noble 
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and    learned   friends  Lord  Maonaghten   and  Lord 
Lindley. 

Lord  Davey. — I  had  prepared  notes  for  a  jndgment 
of  my  own,  but  I  haye  had  an  opportonity  of  reading 
the  very  fall  judgment  whioh  is  abont  to  be  deliTered 
by  Lord  Lindley.  I  entirely  agree  with  the  views  he 
h«s  expressed  on  this  oase,  and  in  partioular  with  the 
Tiew  he  has  expressed  on  the  Stunp  Aot.  I  have, 
therefore,  not  prepared  a  jndgment  of  my  own,  and 
content  myself  with  saying  I  agree. 

Lord  BoBEBTSON. — I  also  have  had  the  pleasure  of 
reidiog  the  judgment  of  Lord  Lindley,  and  I  agree 
with  all  parts  of  it. 

Capital  and  Counties  Bank  (EiiMiTED)  v.  Gobdon. 

Lord  Lindley.— The  question  raised  by  this  appeal 
turns  entirely  on  the  true  oonstmotion  and  effect  of 
section  82  o!  the  Bills  of  Exchange  Act,  1882.    The 
facts  are  cimple,  and  not  in  controversy.    Gordon, 
who  traded  as  Gordon  &  Monro,  was  the  holder  for 
value  of  thirty-two  crossed  cheques,  drawn  by  various 
persons  on  various  banks  and  payable  to  Gordon  & 
Munro  or  order.  Gordon  had  a  clerknamed  Jones,  andhe 
forged  endorsements  in  thenameof  Gordon  &  Munro  on 
these  cheques,  and  then  took  or  sent  them  to  the  Capital 
and  Counties  Bank,  where  he  had  an  account.    Jones 
also  indorsed  them  in  his  own  name,  and  the  bank 
credited  his  account  with  the  amounts,  and  he  drew 
on  his  account  whilst  the  amounts  of  the  cheques  so 
paid  in  stood  to  his  credit.    The  bank  manager  dealt 
in  this  matter  with  perfect  bona  fides,  and  without 
negligence/ha^iog  no  suspicion  that  anything  was 
wrong.    He  said  he  held  the  cheques  until  he  reoaved 
payment  for  Jones,  and  credited  his  account  with  the 
proceeds,  and  that  he  received  the  cheques  in  the 
ordinary  course  of  banking  business,  and  that  all  the 
cheques  were  collected  for  Jones.    The  baink  manager 
WAS  not  cross-examined  on  these  answers ;  but  there 
is  some  ambiguity  about  them.    The  documents  and 
accounts,  however,  show  exactly  whftt  was  done,  and 
it  is  plain  that  the  bank  did  not  wait  until  the 
dieques  paid  in  by  Jones  had  been  passed  through 
the  clearing  house  before  their  amounts  wera  placed 
to  his  credit.    They  were  placed  to  his  credit  when 
he  paid  the  dieques  in ;  and  he  was  allowed  to  draw 
upon  his  account  increased  by  them  as  above  stated. 
None  of  the  cheques  were  ever  returned  to  the  bank ; 
they  were  all  duly  honoured,  and  the  appellant  bank 
received  their  amcubts  in  due  course  from  the  banks 
on  which  they  were  respectively  drawn.    Afterwards 
Jones's  f>auds  were  dlsoovered,  and  he  was  prosecuted 
and  convicted.    Gordon,  who  had  been  roobed  of  the 
cheques  and  wrongfully  deprived  of  the  money  repre- 
sented by  them,  brought  an  action  against  the  bsnk 
to  recover  that  money  which  the  bemk  had  received 
under  the  circumstances  above  described. 

If  this  case  had  to  be  determined  on  general 
principles  of  English  law,  apart  from  statutory 
enactment,  the  bank  would  have  had  no  defence  to 
Gordon's  action.  Before  the  Judicature  Acts  he 
could  have  recovered  the  value  of  the  cheques,  either 
in  an  action  of  trover  or  in  an  action  for  money  had 
and  received.  A  long  series  of  well-established 
authoritief,  which  cannot,  I  apprehend,  be  now 
questioned,  establishes  the  liability  of  the  bank 
beyond  all  dispute ;  nor  was  this  seriously  contested 
by  tiie  counsel  for  the  appellants. 

But  then  reliancs  is  placed  on  section  82  of  the 
Bills  of  Exchange  Act,  1882.  This  section  has 
come  before  the  Courts  more  than  once,  and 
before  this  House  in  Great  Western  Railway  v.  London 
&  County  Bank.  Those  cases  only  go  to  show  that 
a  bank  is  not  protected  by  the  section  unleis^ftrst. 


the  bank  acts  in  good  faith,  and  without  negligence ; 
unless,  secondly,  it  receives  payment  for  a  customer ; 
and  unless,  thirdly,  the  bank  only  receives  such  pay- 
ment. The  last  paragraph  of  the  section  shews  that 
this  last  condition  is  as  important  as  the  first  and 
second.  But  the  questions  in  any  particular  case 
whether  a  bank  has  received  payment  for  a 
customer,  in  good  faith  and  without  negUgence,  and 
whether  the  bank  has  only  received  such  payment, 
are  questions  of  fact  depending  on  the  circnmstauces 
of  each  case.  The  facts  of  this  particular  case  do 
not,  in  my  opinion,  bring  the  bank  within  the 
operation  of  the  section.  What  has  to  be  CDnsidered 
is  not  ths  cheque,  but  its  payment.  Now,  when  the 
cheque  was  paid  to  the  bank,  the  bank  received  the 
payment  for  itself  rather  than  for  Jones.  It  is  no 
doubt,  true  that,  if  the  cheque  had  been 
dishonoured,  Jones  would  have  beoome  liable  to 
reimburse  the  bank  the  amount  advanced  by  it  to 
him  when  it  placed  the  amount  to  his  credit.  This 
he  would  have  had  to  do  whether  any  cheque,  crossed 
or  not,  was  placed  to  his  credit  and  was  afterwards 
dishonoured.  To  this  extent  and  in  this  sense  it  may 
be  said  that  the  bank  received  payment  for  Jonef, 
because  payment  of  the  cheque  discharged  him  from 
the  liabiUty  he  would  have  been  under  to  repay  the 
bank  Uie  sum  placed  to  his  credit  i(  the  cheque  had 
not  been  paid.  But  what  your  lordships  have  to 
consider  is  not  Jones's  liability  to  the  bank  if  the 
bank  never  received  payment  of  the  cheque,  but  for 
whom  did  the  bank  in  fact  receive  sudi  payment. 
The  amount  would  not  be  again  placed  to  Jones's 
credit;  it  was  already  there.  The  bank  in  its  then 
ignorance  of  the  forgery  could  not  withdraw  that 
credit  after  it  had  received  payment  of  the  cheque. 
As  between  the  bank  and  Jones,  the  money  paid 
bdonged  to  the  bank  as  soon  as  the  bank  reoeived  it. 
The  iMink  had  a  right  to  sue  for  the  money  and  to 
apply  it  in  any  way  the  bank  thought  proper,  pro- 
vided only  Jones  was  not  treated  as  owing  its  amount. 
It  was  said  by  the  appellants'  counsel,  with  some 
confidence,  that  any  jurv  of  business  men  would  find 
as  a  fact  that  the  ban&  received  payment  of  these 
cheques  for  Jones,  and  nothing  more.  All  I  can  say 
is  that  I  think  it  very  likely  they  would  do  so  if  left 
to  themselves  without  proper  directions  from  the 
judge,  but  that  if  proper  directions  were  given  them 
they  would  not  be  Ukely  to  go  wrons.  It  must  never 
be  forgotten  that  the  moment  a  bank  places  money  to 
its  customer's  credit  the  customer  is  entitled  to  draw 
upon  it,  unless  something  ooonrs  to  deprive  him  of 
that  right.  Nothing  occurred  in  this  case  whioh  had 
any  sudh  effect  to  the  knowledge  of  the  bank.  It 
appears  to  me  impossible  to  say  that  under  these 
Circumstances  the  oank  reoeived  payment  of  the 
cheques  in  question  for  their  customer  Jones. 

Whether  it  is  desirable  to  alter  the  wording  of 
section  82  is  not  for  your  lordships  to  consider  on  the 
present  appeal ;  but  so  long  as  that  section  stands  in 
its  present  form,  bankers  who  desire  its  protection 
will  have  to  be  more  cautious,  and  not  place  crossed 
cheques  paid  in  for  collection  to  the  credit  of  their 
customers  before  such  cheques  are  paid. 

lliis  appeal  should,  in  my  opinion,  be  dismissed 
with  costs. 

I  pass  now  to  the  appeal  of 

London  Oity  and  Midland  Bank  v.  Gobdon. 

This  appeal  raises  not  only  the  same  question  as 
the  last,  but  also  several  further  questions  owing  to 
the  forms  of  the  cheques  and  drafts  paid  by  Jones 
into  tiEie  appellant  bank.  In  the  respondent's  oase 
eight  classes  of  instruments  are  described;  but  of 
these  only  Nos.  1,  3,  6,  and  8  have  to  be  oonsidered 
by  your  lord^ps. 
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Glass  6  is  like  those  whioh  had  to  be  considered  in 
the  appeal  of  the  Capital  aod  Connties  Bank.  It  is 
unnecessary  for  me  to  say  more  about  these,  for  the 
reasons  already  gi7en  are  applicable  to  them.  It 
may,  howeyer,  be  useful  to  mention  that  Jones  was 
required  by  the  London  City  and  Midland  Bank  to 
indorse  the  cheques  which  he  paid  into  it,  and  that  he 
frequently  availed  himself  of  the  credit  given  him 
for  those  cheques  .by  drawing  against  such  credit. 
The  accounts  show  that  this  was  constantly  done, 
and  to  a  much  greater  extent  than  in  the  case  of  the 
Capital  and  Counties  Bank.  These  additional  cir- 
cu Instances  cannot  in  any  point  of  view  improve  ths 
po>ition  of  the  appellant  bank.  The  decision  of  the 
Court  of  Appeal  on  this  class  was,  in  my  opinion, 
correct. 

Class  1  consists  of  oheqaes  not  crossed  when  taken 
by  the  appellant  bank.  It  appears  to  me  that  sec- 
tion 82  would  be  deprived  of  all  mewing  if  it  were 
held  to  apply  to  cheques  not  crossed  when  they  cime 
to  the  hands  of  the  bank  seeking  the  protection  of 
that  section.  Section  77,  sub-section  6,  does  not 
assist  the  appellant  bank  in  the  present  case,  idthough 
it  might  be  usef  ol  if  an  indorsement  were  forged  after 
a  crossing.  As  regards  this  class,  I  can  use&ly  add 
nothing  to  what  was  said  in  the  court  below. 

Class  3  presents  more  difficulty ;  it  consists  of  four 
small  drafts  drawn  by  a  country  branch  of  the 
appellant  bank  on  its  own  head  office  and  not  crossed. 
The  first  question  which  has  to  be  considered  is 
whether  these  instruments  are  bills  of  exchange  as 
defined  in  section  3  of  the  Bills  of  Exchange  Act, 
1882.  If  they  are,  then,  not  being  crossed,  section 
82  will  have  no  application  to  them,  even  if  that 
section  could  have  applied  in  this  case  to  such  docu- 
ments if  crossed.  But  if  these  drafts  are  bills  of 
exchange  within  the  meaniog  of  section  3  they  will 
come  within  section  60,  and  the  bank  will  be  protected 
by  it,  for  these  cheques  are  drawn  on  the  bank  sought 
to  be  made  liable  for  paying  them.  Bat  I  agree  with 
the  Court  of  Appeal  in  thinking  that  the  baiuc,  which 
is  both  drawer  and  drawee  ox  these  instruments,  is 
not  entitled  to  treat  them  as  bUls  of  exchange  as 
defined  in  section  3  of  the  Bills  of  Exchange  Act ; 
although  a  holder  may  sue  the  bank  upon  them  and 
treat  them  either  as  bills  of  exchange  or  as  promis- 
sory no.tes—see  section  5,  sub-section  2.  An  instru- 
ment on  which  no  action  can  be  brought  by  the 
drawer  can  hardly  be  a  bid  of  exchange  within  section 
3  of  the  Act,  whatever  it  may  be  called  in  ordinary 
talk.  ^ 

Kext  it  was  contended  that  section  17  of  the 
Revenue  Act  of  1883  (46  &  47  Vict  o.  55)  extended 
to  these  documents  and  brought  them  within  the 
protecting  clauses  of  the  Bilu  of  Exchange  Act. 
But,  as  pointed  out  by  the  Court  of  Appeal,  section 
17  of  the  Revenue  Act,  1883,  only  applies  to  drafts 
issued  by  a  customer  of  a  bank,  whilst  these  drafts 
were  issued  not  by  a  customer,  but  by  a  bank  to  a 
customer.  I  agree,  therefore,  with  the  Court  of 
Ajapeal  on  this  point* 

^ut  then  reliance  was  placed  on  the  Stamp  Act, 
1853  (16  &  17  Vict  a  59),  s.  19,  which  relates  to 
drafts  or  orders  drawn  on  bankers  and  payable  to 
order  on  demand.  The  section  exonerates  the 
bankers  drawn  upon  from  liaWity  if  they  pay  such 
drafts  or  orders  to  holders  olaimiog  under  indorse- 
ments which  are  forged.  This  statute  was  passed 
before  crossed  oheqaes  were  regulated  by  statute,  and 
it  has  no  special  reference  to  them ;  nor  does  it  refer 
to  any  bankers  except  those  on  whom  the  instraments 
are  drawn. 

The  history  of  this  section  is  well  known.  It  was 
inserted  at  the  instance  of  Lord  Overstone,  when 
cheques  to  order  on   demand   bearing  one   penny 


stamps  were  first  introdaoed.  He  saw  that  these 
would  become  common,  and  would  expose  bankers  t  > 
serious  risks  from  forged  indorsements;  and  the 
section  was  inserted  for  their  protection.  The  Stamp 
Act  of  1853,  except  section  19,  has  been  repealed ; 
but  section  19  has  been  preserved,  and  in  1872  it  was 
made  applicable  to  documents  issue  1  by  the  Pay- 
master-Q-eneral  in  pursoanoe  of  the  Court  of  Chancery 
Fands  Act  (see  35  &  36  Yict.  c,  44,  s.  11).  This  sec- 
tion, although  referred  to  in  the  amendtd  points  of 
defence,  was  apparently  overlooked  in  the  oonrt  belo  w ; 
at  all  events,  it  is  not  noticed  in  the  judgments  delivered 
by  the  Court  of  Appeal.  I  can,  however,  find  no 
reason  for  sayiog  that  it  does  not  apply  to  dais  3.  la 
terms  it  clearly  does.  Bigham,  J.,  had  this  point 
before  him  in  Brown,  Brought  &  Co.  v.  National 
Binh  of  India,  18  Times  L.  R.  669,  and  he 
decided  that  in  that  case  the  bank  was  not  pro- 
tected. He  did  so  on  the  authority  of  the  d^cblon 
of  the  Court  of  Appeal  in  the  case  now  before  your 
lordships ;  but  it  is  manifest  that,  had  it  not  been  for 
this  authority,  the  learned  judge  would  have  decided 
the  other  way.  The  draft  he  had  to  deal  with  was 
drawn  in  Madras  on  London,  and  Mr.  Grant,  in  hi« 
book  on  Banking,  p.  24,  says  that  section  19  only 
applies  to  inland  bills.  It  ii  unnecessary  to  consider 
whether  he  is  right  in  this  respect,  ai  the  drafts  now 
under  consideration  are  inlana  drafts. 

I  invite  your  lordships'  attention  to  the  fact  that 
section  19  of  the  Act  of  1853  is  left  unrepealed  by  the 
Bills  of  Exchange  Act,  1882,  although  section  60  of 
that  Act  is  evidently  taken  from  section  19  of  t&e  Act 
of  1853,  and  made  applicable  to  bills  of  exchange  and 
to  cheques,  as  defincid  in  sections  3  and  73  in  the  Bills 
of  Excaange  Act  of  1882.  The  only  concludon  whi<^ 
I  can  draw  from  these  enactments  is  that  section  19 
of  the  Act  of  1853  was  purposely  left  unrepealed  in 
order  that  it  might  apply  to  drafts  or  order j  which 
did  not  fall  within  the  definitions  of  bUls  of  exchange 
or  cheques  in  the  codifying  Act  of  1882.  These 
definitions  are  far  more  limits  and  scientific  than  the 
sweeping  descriptions  contained  in  the  Stamp  Acts ; 
and  section  19  of  the  Act  of  1853  appears  to  me  to  be 
purposely  preserved  in  order  to  protect  bankeri  caih- 
ing  drafts  or  orders  on  them,  and  whioh  are  not  billi 
of  exchange  or  cheques  as  defined  in  the  Act  of  1882, 
in  the  same  way  as  section  60  of  that  Act  protects 
them  from  cashmg  docaments  drawn  on  them  and 
which  are  bills  of  exchange  and  oheqaes  as  defined 
in  it. 

As  regards  these  four  drafts,  therefore,  I  think  there 
has  been  an  oversight,  and  that  the  dedsion  appalled 
from  is  wrong. 

There  remains  only  class  8— that  is,  instraments 
drawn  In  favour  of  Gordon  &  Manro,  and  crossed, 
payable  only  upon  signature  by  the  payees  of  a  form 
of  receipt  at  the  foot  of  the  instrument  and  not  drawn 
upon  the  appellants.  These  documents  are  clearly 
not  bills  of  exchange  within  the  meaning  of  the  BtUs 
of  Exchange  Act.  Kor,  for  reasons  already  given, 
are  they  brought  within  it  by  section  17  of  the 
Revenue  Act,  1883.  Nor  do  they  come  within  section 
19  of  the  Stamp  Aot,  1853,  which,  as  I  have  already 
observed,  applies  only  to  banks  whioh  are  drawees. 

In  substaoioe  this  appeal  fails,  although,  as  to  a  few 
drafts  of  comparatively  small  amounts  it  succeeds. 
The  result,  in  my  opinion,  therefore,  if  that  the 
decision  of  the  Court  of  Appeal  should  be  affirmed 
except  so  far  as  it  relates  to  the  drafts  forming  class 
3,  bat  that  as  to  them  the  decision  should  be  reversed. 
This  success  is,  however,  too  small  to  affect  the  costs 
of  the  appeal,  which  shoold  be  borne  by  the 
appellants. 

Appeal  dtamisBedt  tvith  a  vatHatiofu 
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Sdidton  for  Oapital  and  Ootinties  Bank,  Oamtrim^ 
JETemm,  &  Co. 

SoHoiiors  for   London  Oity  and  Midland  Bank, 

Keen^  Rogeri,  Jk  Co. 

Solicitorfl  for  reapondeut*  P itpt^  Tangye,  <fe  Co.,  for 
Pepper,  Tangye,  &  Winterion^  Birmingham. 


From  G.  A.  \ 
(England).  J 


Jane  15. 


Sbcrbtaby  of  Statb  fob  India  v.  Sooblb.  (a.) 

Inland  revenue^Income  tax— Annuity  payable  under 
contract— Opium  of  such  payment — AnnwU  sum  eon- 
Bisting  partly  of  capital  and  partly  of  interest— Income 
Tax  Acta,  1842  {5  A  6  Vict.  c.  36),  $,  102,  and  1853 
(16  <&  17  Vict.  c.  34),  s.  2,  8chedule$  C  and  D. 

Under  the  provtsione  of  a  contract  entered  into  some 
years  ago  the  Indian  Government  gave  notice  of  its  tnfen- 
U'on  of  paying  off  the  purcJuue-money  for  a  railway  by 
annual  instalments  called  annuities.  Part  of  these 
insteUments  represented  capital  and  part  interest.  Upon 
payment  being  made  income  tax  iva$  deducted  on  the 
whole  instalment. 

Held,  that  t?ie  tax  toas  nof  payable  on  that  portion 
which  represented  thejpayment  of  capital. 

Decision  of  the  Oourfc  of  Appeal  (ante,  p.  5S0) 
affirmed. 

Appeal  from  a  deoision  in  Court  of  Appeal,  ante, 
p.  580  (Yanghin  Williamf,  Stirling,  and  Matheur, 
L. JJ.),  where  the  facts  are  given  at  length.  In  out- 
line they  are  ae  foUowa:  The  Secretary  of  State, 
acting  in  pursuance  of  a  contract  of  1849,  gave  notice 
'of  his  intention  to  purchase  an  Indian  railway  and 
works  for  £30,000,000  odd,  and,  further,  gave  notice 
to  pay  by  way  of  annuities.  These  annuities  were 
vested  in  respondents,  who  claimed  return  of  income 
tax  on  so  much  of  the  annuities  as  represented  oapital 
repaid,  and  the  Oourt  of  Appeal  held  that  income 
tax  was  only  payable  en  that  part  of  the  instalments 
which  represented  interest. 

Sir  B.  FirOay,  A.G.,  8ir  E.  Carson,  8.Q.,  and 
Bowlatt,  for  the  appellant. 

CHpps,  K.C.,  Danckwerts,  K.C.,  and  Tyrrell  T,  Pain, 
for  the  respondents,  were  not  heard. 

Eirl  of  HAL8BX7BY,  L.O.— I  am  not  satisAed  with 
the  very  ingenious  arguments  which  have  been 
addressed  to  your  lordships,  and  $m  of  opinion  that 
the  Grown  has  failed  in  the  oontention  that  this  was 
an  "  annuity."  within  the  meaning  of  the  Income  Tax 
Acts.  I,  however,  do  not  mean  tJ&t  the  question  was 
free  from  difficulty,  and  the  presence  of  the  word 
«  annuity  "  in  those  Acts  gave  plausibility  to  many  of 
the  observations  of  the  Attomey-Qeneral.  Still, 
looking  at  the  real  nature  of  the  transaction,  I  come 
to  the  conclusion  that  this  was  not  a  case  of  the  pur- 
chase of  an  annuity,  but  one  wherein,  under  the 
powers  reserved  by  we  contract,  one  of  the  parties 
agreed  to  buy  from  the  other  what  was  the 
hitter's  proper^ ;  and  I  have  no  doubt  that  what 
was  called  an  annuity  in  the  contract  between  the 
parties  was  really  a  mode  of  making  payment  for 
that  which,  by  the  hypotiiesis,  had  become  a  debt  to 
be  paid  bv  the  Government.  The  Income  Tax  Acts 
were  not  mtended  to  tax  oapital  as  income,  and  your 
lordships  are  at  liberty  to  analyse  the  real  character 
of  the  traniaotion  and  to  discuss  whether  this  annual 
ium  was  partly  capital  and  partly  income.     Here, 

(a*)  Beported  by  G.  H.  Gbafion,  Esq.,  Banister- 
at-Law. 


then,  was  an  antecedent  debt,  and  I  cannot  differ 
from  the  views  expressed  by  the  three  judges  of  the 
Court  of  Appeal.  If  the  whole  of  these  annual  sums 
were  taxed,  there  would  be  a  taxation  of  oapital  such 
as  was  not  contemplated  by  the  Legislature.  It  was 
not  a  question  upon  which  one  could  dogmatize. 
There  were  cases  no  doubt,  in  which,  in  a  sense, 
capital  was  taxed,  as  for  example  in  the  case  of  rent 
derived  from  coidF,  which  was  not  strictljr  speaking 
rent  at  all.  Other  illustrations  might  be  given  of  the 
same  character.  The  only  answer  to  be  given  in  the 
case  of  such  anomalies  was  that  income-tax  could  not 
be  levied  on  strictly  losical  lines.  But  in  this  case 
the  word  *'  annuity  *' — ^tne  only  word  which  could  be 
relied  on  by  the  appellant— was  not  used  in  the  sense 
intended  by  the  Income  Tax  Acts.  For  these  reasons 
I  move  that  the  appeal  be  dismissed  with  costs. 

Lords  Maonaghten,  Shand,  Dayey,  and  Lindlby 
concurred. 

Appeal  dismissed  with  costs. 

Solicitors,    8olicitor  for    Inland   Bevenue;    White^ 
BorreU  &  -Co. 


Otourt  of  AyyeaL 


From  K.  B.  Div.  (In  Bkcy.)     j 

(Yaughan  Williams,  Bomer  and  > 

Stirliog,  L.JJ.)  ) 

In  re  A  1)bbtob.  (a.) 


June  20* 


Bankruptcy —  Bankruptcy  notice —  Co  mpany-^  Winding 
up — Liquidator — Judgment  for  unpaid  calls— 8et^off 
Application  to  set  aside  bankruptcy  notice — Wheff  set-^ 
off  must  be  effective— Bankruptcy  Act,  1883  (46  <£;  47 
Vict.  c.  52),  s.  4  (1)  (g). 

To  enable  an  application  by  a  dehtor  to  set  aside  a 
bankruptcy  notice  which  has  been  served  on  him  by  a 
judgment  creditor  to  succeed,  the  debtor  must  show  thaJt 
he  has  a  counterclaim,  sd^off,  or  crosS'demand  which 
can  be  set  up  by  him  at  t?ie  time  of  the  application  to  set 
aside  the  bankruptcy  notice,  and  not  merely  one  which 
can  be  subsequenUy  set  up  in  the  bankruptcy  so  as  to  put 
an  end  to  any  effective  claim  by  the  judgment  creditor  for 
the  amount  of  his  judgment.  There  is  no  general 
principle  that  a  bankruptcy  notice  slhould  not  be  issued  in 
respect  of  a  debt  if  on  bankruptcy  that  debt  would  be 
discharged  by  a  set-off. 

This  was  an  appeal  by  the  debtor'  from  a  decision 
of  the  registrar  in  bankruptcy  dismissing  an  applica- 
tion to  set  aside  a  bankruotcy  notice  which  had  been 
served  on  him  on  behaJf  of  the  Prospecting  and 
General  Developing  Co.  of  West  Australia  (limited). 

The  debtor  was  a  shareholder  in  the  company, 
which,  on  the  13th  of  September,  1900,  passed  a 
resolutioii  for  voluntary  winding  up. 

On  the  9th  of  May,  1901,  the  company  recovered 
judgment  against  the  debtor  for  £121  Is.  lOd.  for 
calls  on  shares  and  £8  5s.  2d.  costs,  making  together 
£129  7s. 

This  sum  not  having  been  paid,  the  company, 
on  the  20th  of  April,  1903,  served  the  debtor  with 
a  bemkruptcy  notice. 

Tlie  debtor  had  a  daim  against  the  company  lor 
over  £4,000,  and  he  applied  to  the  registrar  to  nave 
jthe  bankruptcy  notice  set  aside  on  the  nound  that 
fthis  claim  was,  within  section  4  (g)  of  the  Bankrupt(^ 
j  Aot»  1883,  "  a  counterdlaim,  set-off,  or  cross-demano, 
wluoh  equals  or  exceeds  the  amount  of  the  judgment 

(a.)  Beported  by  J.  L  Stibuno,  Esq.,  Bamstei- 
j  at-Law. 
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debt,  and  whioh  he  oould  not  set  up  in  the  action  in 
which  the  judgment  was  obtained." 

The  registrar  dismissed  the  application. 

The  debtor  appealed. 

Whinney^  for  the  appellant. 
Haneell,  for  the  respondent* 
The  arguments  used  appear  from  the  judgments. 

Vauqhan  Williams,  L.  J.— This  is  a  case  of  con- 
siderable di£ELOulty.  We  assume  for  the  purpose  of 
this  hearing  that  there  is,  as  between  the  company, 
which  has  a  claim  for  unpaid  calls,  and  the  defendant, 
who  is  a  shareholder  in  that  company,  a  claim  for 
moneys  due  from  the  company  to  the  defendant 
which  in  point  of  amount  would  overlap  the  cdaim  for 
the  calls. 

Now  this  company  is  in  liquidation,  and  the  result 
of  this  company  being  in  iiqaidation  is  that  the 
statutes  in  relation  to  companies — the  Companies 
Acts,  1862~make  such  provision  as  to  what  shall  be 
done  in  the  event  of  liquidation,  that  after  liquidation 
the  crois-claim  by  a  shareholder,  such  as  the  defend- 
ant against  the  company,  cannot  be  set  up.  The  real 
reason  for  that  is  that  although  the  action,  even  after 
the  Uqoidation,  is  an  action  which  is  brought  in  the 
name  of  the  company,  in  substance  it  is  brought  by 
^e  liquidator  for  the  amount  which  the  liquidator 
may  find  to  be  due  from,  amongst  others,  shareholders 
and  creditors  of  the  company.  The  moment  you 
arrive  at  that  conclusion  the  result  is  that  there  is,  as 
expressed  by  Bi  am  well,  B.,  in  Sankey  Brook  Coal  Co. 
V.  Mar$h,  19  W.  B.  1012,  L.  B.  6  Ek.  185,  a  want  of 
mutuality.  He  says:  <*  I  think  that  these  debts  are 
in  substance  not  mutual,  but  that  the  real  plaintiff  is 
the  liqoidator,  and  that  the  debt  sued  for  is  really 
due  to  the  body  of  creditors.  In  their  behalf  he 
brings  the  action."  The  result  of  that  would  be 
tills,  that  assuming  the  claim  of  the  shareholder 
against  the  company  to  overlap  the  debt  for  calls,  the 
shareholder  could  not  set  up  that  defence  against  the 
liquidator.  It  is  not  that  a  time  might  arrive 
presently  on  the  happening  of  which  the  defendant 
would  be  able  to  rely  upon  this  set-off;  it  is  that  the 
want  of  mutuality  will  form  a  complete  answer  to 
any  daim  by  the  defendant  to  set  up  this  defence 
•gainst  the  claim  of  the  liquidator  for  calls.  In  this 
case  there  has  been  obtained  by  the  liquidator  a 
judgment  in  the  King's  Bench  Division  for  the 
amount  of  calls  unpaid  by  the  defendant.  Of  course, 
no  defence  by  way  of  set-off  or  otherwise  could  be  set 
up  agaiost  that  claim.  '  In  that  state  of  things  the 
liquidator  has  issued  a  bankruptcy  notice  under  dause 
(g)  of  section  4  of  the  Act  of  1883.  I  had  better  read 
that  clause.  It  is  amongst  the  clauses  declaring  the 
acts  of  bankruptcy,  and  this  is  one  of  ^e  acts 
of  bankruptcy  whioh  is  declared  in  clause  (</). 
*'  If  a  creditor  has  obtained  a  final  judgment  against 
him  " — that  is  against  the  debtor — *'  for  any  amount, 
and,  execution  then  not  having  been  stayed,  has  served 
on  him  in  England,  or  by  leave  of  the  court  elsewhere, 
a  bankruptcy  notice  unaer  this  Act  requiring  him  to 
pay  the  joint  debt  in  accordance  with  the  terms  of  the 
judgment,  or  to  secure  or  compound  for  it  to  the 
satiiufaction  of  the  creditor  or  the  court,  and  he  does 
not,  within  seven  days  after  saivice  of  the  notice,  in 
case  the  cervice  is  effected  in  Bngland,  and  in 
case  the  service  is  effected  elsewhere,  uien  within  the 
time  limited  in  that  behalf  by  the  order  giving  leave 
to  effect  the  service,  either  comply  with  the  require- 
ments of  the  notice  or  satisfy  the  oourt  that  he  has  a 
counterclaim,  set-off,  or  cross  demand,  which  equals  or 
exceeds  the  amount  of  the  judgment  debt  and  whioh 
he  could  not  set  up  in  the  action  in  which  the  judg- 
ment was  oltained.'* 


There  can  be  no  doubt  here  that  the  oreditor  has 
obtained  his  final  judgment,  and  there  can  be  no  doabt 
that  he  has  served  the  bankruptcy  notice,  «&d  I  do 
not  understand  that  it  is  suggested  in  any  way  that 
the  debtor  has  complied  with  the  terms  of  that  bank- 
ruptcv  notice.  He  has  not  paid  the  judgment  debt  in 
acooraance  with  the  terms  of  the  judgment ;  he  haa  not 
secured  or  compounded  it  to  the  satis&M^tioii  off  the 
creditor  or  of  the  court.  Under  those  ciroumttanooe  the 
only  course  which  is  really  open  to  the  debtor,  if  he 
wishes  to  avoid  committing  tbii  act  of  bankcoptoy,  is 
to  set  the  bardmiptcy  notice  set  aside  upon  groonds 
whidh  are  admissible,  having  r^ard  to  the  terms  of 
the  section. 

Now,  what  is  said  by  the  debtor  hoe  is  that  he  has 
a  set-off  which  equals  or  exceeds  the  amount  of  the 
judgment  debt,  and  which  he  could  not  set  up  in  the 
action  in  whioh  the  judgment  was  obtaiued.    Now,  it 
is  not  disputed — ^in  fact  it  is  common  ground — ^that  he 
could  not  set  up  this  set-off  in  the  action  in  which 
the  judgment  was  obtained.    He  conld  rot  beoaon 
of  the  want  of  mutuality.    The  debtor  says,  although 
he  could  not  do  that,  yet  by  virtue  of  the  terms  of 
section  38— a  section  which  takes  effect  when  a  reoeiv- 
iog  order  hai  been  obtained,  and  takes  effect  from  the 
date  of  the  receiving  order — there  would  be  an  effective 
set-off  whioh  could  be  st  up  against  this  claim 
of  the  judgment  debtor,  and  he  says  that  entitles  him 
to  have  his  bankruptcy  notice  set  aside.    He  enforces 
that  by  saying  that  the  bankruptcy  notice  is  a  firit 
step  in  banlauptcy,  and  also  by  saying  that  by  the 
very  terms  of  the  provisions  of  the  7th  section  of  this 
Act,  when  the  petition  for  a  recdving  order  oomee  on 
to  be  heard,  the  court,  in  the  exercise  of  its  discretion, 
would  not  make  an  order  for  a  receiving  order  if  they 
found  that  there  really  was  such  a  set-off  to  this  debt 
which  could  bs  set  up  in  the  administration  in  bank- 
ruptoy,  and  which  would  put  an  end  to  any  effective 
daim  by  the  judgment  creditor  for  the  amount  of  tbe 
judgment.    What  we  have  to  consider  if,  whether 
that  daim  by  the  debtor  can  be  well  founded.   In  my 
judgment  the  question  whether  that  contention  by 
the  debtor  can  be  supported  depends  upon  the  terms 
of  the  4th  section,  clause  (</),  which  I  have  already 
read.    Has  the  debtor  here  satisfied  .us  that  he  hi^  a 
counterdaim,  set-off,  or  cross  demand  whioh  equals 
or  exceeds  the  amount  of  the  judgment  debt,  and 
which  he  could  not  set  up  in  the  action  in  which 
the  judgment  was  obtained?    And,  as  to  the  latter 
part,   there  is  no  doubt  he  oould  not  set  it  up. 
Then,   has    he   a   counterclaim,    set-off,    or    cross 
demand?    One   must   ask   oneself   at   what   point 
of   time.    It  is  quite  plain— indeed  it  is  common 
ground — ^that  at  the   time   when   the   action   was 
brought  and  the  judgment  was   obtained  that  he 
had  not  a  set-off  equaling  the  judgment  debt.    To 
what  time  do  these  words  ' '  he  has  "  refer  f    It  seems 
to  me  that  those  words  must  refer  to  the  time  of  the 
hearing  of  the  application  to  set  aside  the  bankmptcy 
notice.    Then  has  he  a  set-off  at  that  moment?    He 
dearly  has  not  a  set-off  in  respect  of  whioh  at  that 
moment  he  could  briog  an  action,  for,  as  is  pointed 
out  by  Bramwell,  B.,  in  the  judgment  to  which  I 
have  already  referred,  it  is  plain  that  the  defendant 
could  not  maintain  an  action  against  the  company  for 
this  cross-claim — ^that  is  to  sa^,  he  has  not  at  that 
moment,  when  the  application  is  made  to  set  aside  the 
judgment  summons,  an  effective  set-off  which  he  oould 
enforce  at  that  moment.   What  does  this  section  mean? 
Does  it  mean  that  at  that  moment  he  must  haTe  an 
effective  set-off  whidi  he  could  enforce  by  aotioD, 
or  is  it  suffideni  that  he  has  vested  in  him  a  right  of 
set-off  at  that  moment  whioh,  when  the  proper  time 
comes  in  bankruptcy,  oould  be  used  for  the  purpose 
either  of  reducing  or  wiping-out  this  judgment  debt  P 
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*  Now,  he  has  the  latter,  bat  he  has  not  the  fomer,  and 
^  we  have  to  answer  the  question  whether  it  is  enffident 
■  that  he  has  the  latter— that  is  to  say,  a  right  of  set-off 
I*        whioh  is  existing  but  can  only  be  effeotivefy  nsed 

>  after  the  maloDg  of  the  reoeiTinff  order  in  the 
■><  administration  in  bankruptoy  or  nn&r  the  receiving 
»  order,  whioh  is  the  same  tmng.  Now^  not  without 
Ki        considerable  doubt,  I  have  come  to  the  oondution 

>  that  the  words  here  refer  to  a  set-off  which  can  be 
i  enforced  at  the  moment  of  the  hearing  of  the  appli- 
B  cation  to  set  aside  the  bankruptcy  notice.  It  must  be 
ip  remembered  that  the  persons  who  are  claiming  the 
It        judgment  debt  at  that  moment  are  the  creditors  as 

represented  by  the  liquidator,  and  nothing  has 
ft  happened  since  the  judgment  to  prevent  them  having 
K  that  character.  At  the  moment  of  the  hearing  of  the 
I  application  to  dismiss  the  bankruptcy  notice  these 
1  creditors,  as  represented  by  the  liquidator,  are  miJdng 
-I  no  claims  upon  the  basis  of  the  judgment  debt 
i  in  any  bankruptoy  administration.  It  is  quite 
)  possible  that  there  never  may  be  a  petition  founded 
i:  on  this  act  of  bankruptcy  eiuier  by  tiie  plaintiffs,  ^e 
I  judgment  creditors,  or  b^  anyone  else,  for  this  is  an 
p  act  of  bankrupt(nr  wmoh  any  creditor  can  take 
advantage  of  as  a  basis  for  a  petition  for  a  receiving 
order,  and  it  is  also  quite  possible  that  even  if  there  is 
is  a  petition  there  may  be  no  order  for  a  receiving 
order.  li  leems  to  me  that  the  meaning  which  I 
have  put  upon  these  words  is  pointed  to  by  the  words 
at  the  end  of  the  clause— '*  which  he  could  not  set 
up  in  the  action  in  whioh  the  judgment  was  ob- 
tained." 

In  this  particular  case  it  is  true  that  he  cannot  set 
up  the  set-off  because  of  this  want  of  mutuality,  but 
it  is  possible  that  you  might  find  a  defendant  who, 
through  carelessness,  or  for  some  other  reason 
personal  to  himself,  did  not  care  to  set  up  the  set  off. 
Now  we  will  take  that  case,  and  we  will  suppose  that 
he  had  got  a  set-off  and  could,  if  he  had  chosen,  have 
relied  upon  it  as  a  defence  to  the  action.  Judgment 
is  obtained  against  him  without  reference  to  that  set- 
off. A  bankruptoy  notice  is  issued.  Could  you  set 
aside  that  bankruptcy  notice  P  Clearly  not  if  you 
have  regard  to  the  words  **  and  whioh  he  could  not 
set  up  in  the  action  in  whioh  the  judgment  was  ob- 
tained." The  Act  of  Parliament  expressly  prevents  his 
relying  upon  a  set  off  as  a  ground  for  setting  aside 
the  bankruptoy  nottoein  a  case  in  which  he  could 
have  set  it  up  but  did  not. 

But  all  these  arguments  based  upon  the  bankruptcy 
—based  upon  the  fact  that  there  oould  be  a  set-off  in 
the  event  of  the  bankruptcy  under  the  38th  section — 
would  apply  just  as  much  to  the  case  where  the 
debtor  neglected  to  set  up  a  set-off  whioh  he  could 
have  set  up  as  they  do  to  a  case  where  there  was  a  set- 
off which  he  could  not  rely  upon.  It  is  perfecfly  plain 
that  the  result  of  failing  to  set  up  the  set-dff  whioh 
might  have  been  set  up  does  not  satisfy  the  debt  upon 
wmdh  the  set-off  is  based ;  on  the  contrary,  if  there  is 
a  receiving  order  made,  and  there  is  an  action  taken 
under  the  mutual  credit  dause  in  bankruptcy,' 
although  the  debtor  has  not  chosen  to  set  up  Hie  set- 
off in  the  action,  the  creditor  would  have  to  give 
credit  for  the  set-off  when  it  comes  to  proof  of  a  debt 
on  the  action  taken  under  the  mutual  credit  section. 
And  that  is  quite  right,  for  this  reason.  -  If  it  were 
not  80  it  would  be  doing  great  injustice  to  the  body 
of  creditors,  because  you  have  a  fond  upon  which  the 
body  of  creditors  are  entitled  to  come,  and  you  would, 
by  reason  of  the  neglect  of  the  debtor  to  set  up  his 
set-off,  enable  someone  to  rank  upon  that  fund  who, 
as  against  creditors,  has  no  ri^ht  to  rank  upon  it. 

Under  those  eironmstanees  it  seems  to  me  that  we 
ought  to  construe  this  section  as  meaning  an  effective 
oountiffodidm,  MitH>ff,  or  eroas-demand  &t  the  Umft  of 


the  hearing  of  the  application,  to  dismiss  the  bank- 
ruptcy notice. 

The  only  other  matter  that  I  think  I  need  refer  to 
at  all  is  the  si:^ffestion  that  in  the  event  of  a  recdving 
order  there  wUf  be  relation  back  of  the  title  of  the 
trustee,  or  whoever  may  be  the  representative  of  the 
creditors,  up  to  the  time  of  committing  this  act  of 
bankruptcy  by  non-compliance  with  the  bankruptcy 
notice.  But  it  seems  to  me  that  the  answer  to  that 
is  the  same  answer  that  I  have  just  given  to  the  other 
points  whioh  were  brought  forward  in  this  case — that 
IS  to  say,  that  it  goes  too  far.  .  If  it  is  true,  it  would 
just  as  mudi  cover  the  case  where  there  is  neglect  to 
set  up  the  set-off  as  a  case  where  he  oould  not  set  up 
the  set-off,  and  this  makes  it  obvious  that  he  is  not 
to  be  allowed  to  set  aside  the  bankruptcy  notice  ' 
where  the  set-off  is  one  which  the  debtor  could  have 
set  up  but  has  neglected  to  do  so. 

For  these  reasons  I  have  come  to  the  condudon 
that  this  appeal  fails,  and  it  must  be  dismissed  with 
costs. 

BoMBB,  L. J. — I  also  think  that  the  appeal  fails. 
This  case  cannot  be  dealt  with  on  the  footing  that 
what  the  creditor*  has  done  in  issuing  the  bank- 
ruptcy notice  was  an  abuse  of  the  process  of  the 
court.  There  is  nothing  in  this  case  to  show  any 
want  of  bad  faith  on  the  part  of  the  liquidator. 
Indeed,  bad  faith  has  not  been  suggested,  nor  has 
the  question  as  to  abuse  of  the  process  of  the  court 
been  gone  into  at  all,  or  been  conddered  by  the 
registrar.  In  fact,  there  appears,  as  I  understand,  to 
be  a  dispute  between  the  piorties  as  to  whether  or  not 
the  set-off  claimed  on  behalf  of  the  debtor  does  or 
does  not  equal  the  amount  of  the  judgment  debt ;  and 
if  there  was,  as  there  wdl  might  be  here,  a  bond  fide 
opinion  on  the  piurt  of  the  liqudator  that  the  set-off 
was  not  equal  to  the  amount  of  the  judgment  debt,  he 
is  wdl  entitled  to  issue  his  bankniptoy  liotice  and  to 
have  that  question  determined,  and,  if  determined  ui 
his  favour,  to  be  able  to  proceed  to  farther  bankruptcy 
proceedings  and  obtain  an  adjudication. 

It  appears  to  me,  therefore,  that  the  grounds  of 
the  ap^oation  by  the  liquidator  being  an  abuse  of 
the  process  of  the  court  cannot,  under  the  circum- 
stances of  the  case,  be  established  or  even  ureed  before 
us.  Then  I  proceled  to  condder  whether  the  appd- 
lant.can  succeed  on  any  other  ground,  and  I  am 
bound  to  sav  I  can  find  no  satisfactory  ground  on 
whidito  allow  the  appeal,  although  personally  I 
should  have  been  very  disposed,  if  I  could  have  seen 
my  way,  to  have  supported  by  my  judgment  the 
podtion  of  the  appdlant.  But  at  the  time  when  this 
iMUikruptoy  notice  was  issued,  and  at  the  time  when 
the  application  to  discharge  it  came  before  the 
registrar,  it  is  dear  that,  the  judgment  debt  being 
one  for  calls  in  the  winding  up  of  the  company,  no 
set-off  could  be  urged  by  the  debtor  in  respect  of  a 
debt  due  to  him  from  the  company,  because,  having 
regard  to  the  provision  intiie  Companies  Act,  1862, 
in  substance,  unless  and  until  bankruptcy  supervenes, 
the  two  debts  give  different  rights.  The  debt  due 
for  calls,  though  nominally  due  to  the  company,  is 
reaUy  not  so  mudi  a  debt  due  to  the  company  as  being 
a  liability  to  contribute  to  the  assets.  The  rights  of 
tiie  creditors  of  the  company  have  supervened,  and 
they  have  rights  beyond  what  the  company  would 
have  had  against  tins  debtor  if  there  had  been  no 
winding  up.  It  is  true  that  if  bankruptcy  of  the 
debtor  ensued  there  would  be  a  right  of  set-off,  and 
the  reason  is  that  the  right  of  the  creditors  of  the 
bankrupt  in  that  case  have  supervened,  and  you  have 
to  deal  with  the  difficulty  that  there  is  a  double  right— 
namdy,  the  rights  of  we  creditors  of  the  company 
^dtherightaof  the  qr«ditota  of  the  bankrupt,  and 
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ihoae  rights  are  equal,  cmd  the  only  way  of  dealing 
with  the  dfflculty  in  that  ease  is  to  treat  the  mntaal 
rights  as  if  they  were  the  old  rights  of  the  dehtor  in 
lus  uidividual  capadty,  and  the  company  in  its 
indiTidual  oapadty,  and  so  the  ri^ht  of  set-off  mnit 
be  enforced  and  acomes.  It  is  said  that  the  principle 
of  there  being  no  right  of  set-off  by  a  debtor  in  snoh 
a  case  as  tUs  untu  bankmptcy  supervenes  would 
prevent  the  Oourt  of  Bankruptcy  from  refusing 
adjudication  on  a  petition  presented  by  the  liquid- 
ator in  respect  of  the  debt  due  to  the  company.  The 
answer  to  that  is  this :  The  court  has  a  judidal  dis- 
cretion as  to  whether  it  will  or  will  not  adjudicate  a 
man  bankrupt  on  a  creditor's  petition,  and  I  think 
that  in  such  a  case  a  case  of  the  kind  we  have  to 
deal  with  here— in  ordinary  circumstances  the  court 
would,  in  the  exercise  of  its  discretion,  refuse  to  make 
the  man  bankrupt  on  the  petition  of  the  liquidator, 
because  the  very  fact  of  an  order  being  made  adjudi- 
cating a  man  bankrupt  at  the  instance  of  the 
Hquidator  would  destroy  the  cause— the  ri^ht  of  set- 
off to  accrue — and  so  destroy  tiie  position  of  i^e 
petitioning  creditor.  I  was  trying  to  see  whether  it 
could  be  said  that  there  is  a  senersl  principle  that  a 
bankruptcy  notice  should  not  be  issued  in  respect  of  a 
debt  if  on  bsnkruptcy  that  would  be  discharged  by  a 
set-off.  I  should  have  been  glad  if  I  could  have 
found  such  a  principle  available  for  us  in  this 
case,  but  it  appears  to  me  that  the  provisions 
of  the  Bankruptcy  Act  prevent  us  saymg  there 
is  any  such  principle.  If  you  look  at  the  words 
of  section  4  of  the  Bankruptcy  Act  this  is  clear- 
that  it  contemplates  that  a  bankruptcy  notice  may 
be  issued  by  a  person  who  has  obtained  judgment 
against  a  debtor  for  a  debt  even  if  that  debtor  has  a 
set-off  of  equal  or  greater  amount  but  had  not  pleaded 
it  in  the  action  in  which  the  judgment  was  obtained. 
In  that  case  it  is  deer  that  adjudication  could  not  be 
made  at  the  instance  of  the  creditor  who  had  obtained, 
the  judgment,  and  that  the  Act  clearly  contemplates 
that,  notwithstanding  that  fact,  he  could  issue  a  bank- 
ruptcy notice  in  respect  of  his  judgment  debt.  I  can- 
not therefore  find  the  existence  of  the  prindple  which 
would  enable  the  appellant  to  succeed  in  this  case,  and 
in  the  absence  of  some  prindple,  and  in  the  absenoe  of 
ftny  legitimate  ground  on  which  I  could  enable  the 
appdlant  to  say  he  is  entitled  to  discharge  this  bank- 
ruptcy notice,  I  regret  to  say  I  think  the  appeal  fails, 
and  must  be  dismissed  with  the  usual  consequences. 

Steklino,  L.J.-- I  have  felt  great  difficulty  in 
arriving  at  the  conclusion  to  which  my  learned 
brothers  have  come,  and  with  which  I  agree. 

The  reasons  for  my  conclusion  have  already  been 
given  bv  both  my  learned  brethren,  and  I  feel  I  cui- 
not  usefully  add  to  them  and  I  do  not  want  therefore 
to  express  any  further  opinion. 

Solidtorsy  Blair  Sb  W.  B.  Girling  ;  Hoilam  &  Co. 


May  28. 


From  K.  B.  Div.  •\ 

(Collins,  M.B.,  and  Stirling  and  > 

Mathew,  L.JJ.)  j 

P&EiST  AND  Wife  v.  Last,  (a.) 

Sale  of  goods— Implied  warranty — ScUe  of  apecijk 
chattel — Sale  for  '* particular  purpose*'  —  Sale  of 
Goods  Act,  1893  (56  db  57  Vict.  e.  71),  a.  14,  Stf5- 
aection  1. 

The  plaintiffs  who  tuaa  a  draper,  went  to  the  shop  of 
the  defendant,  who  was  a  chemist,  and  asked  him  for  an 

(a.)  Beported  by  W.  P.  Babby,  Esq.,  Barrister- 
at-Law. 


indiarubber  hoi^waier  boUlefor  theutt  of  his  wife^  wh-i 
was  suffering  from  cramp.  The  defendant,  who  did  mot 
himself  manufacture  hot^uHxter  hotUes,  showed  thepiain- 
tiff  a  bottle,  and  upon  being  ashed  vfh^her  it  would  eiamd 
boiling  water,  he  said  that  it  would  not,  but  that  it  tmndd 
stand  hot  water.  The  plaintiff  bought  the  boUle^  and 
while  his  wife  was  using  it  itbwrst  and  scilded  her.  In 
an  action  to  recovsr  damages  for  breach  of  warratU^  the 
jury  found  that  the  bottle  when  sold  wets  notfitfornaem 
a  hot^waler  bottle,  and  that  this  wcu  the  cause  of  its 
bursting. 

Held,  by  Walton,  J.,  and  the  Court  of  Appeal,  Oof 
there  was  an  implied  warranty  that  the  bolUe  toaefitfor 
the  particular  purpose  which  it  was  required  toithin 
section  14,  subsection  1,  of  the  Sale  of  Goods  Act,  1893, 
the  purchaser  having  in  the  circumstances  made  knowA 
that  purpose  to  the  seller,  so  as  to  show  that  he  relied  <m 
the  Hllers  skill  or  judgment. 

Application  for  judgment  or  a  new  trial  in  an 
action  tried  before  Wuton,  J.,  and  a  jury  at  lAver- 
pooL 

The  plaintiff,  Philip  Prdst,  carried  on  bnaineM  as  a 
draper  and  the  defeadant  was  a  retail  diemist.  Preist 
went  to  the  defendant's  shop  and  asked  for  an  india- 
rubber  hot-water  bottle  for  the  use  of  his  wife,  wlio 
was  suffering  from  cramp.  The  defendant  showed 
him  two  indiarubber  bottfet,  one  being  larger  thtn 
the  other,  and  Preut  sdected  the  smafier  one.  The 
defendant  did  not  himself  manufacture  indianillMr 
hot-water  botties,  but  bought  them  from  a  whol«84e 
dealer.  According  to  the  defendant's  evidence  Preiit 
asked  him  if  it  would  stand  boiling  water,  and  the 
defendant  replied  that  it  would  not,  but  that  it  would 
stand  hot  water.  Preist  thereupon  purohaaad  ike 
bottie  and  paid  the  defendant  3s.  6d.  for  it.  Wa  wife 
used  the  bottie  for  a  lew  nights,  when  it  biuat  and 
she  was  severdy  scalded.  Preist  and  hia  wife  farooght 
this  action,  Mrs.  Preist  claiming  to  xeoover  damages 
for  personal  injuries  owing  to  the  alleged  n^ligenoe 
of  the  defendant,  and  Mr.  Preist  daiming  to  recover 
damases  for  breach  of  warran^. 

Walton,  J.,  left  certain  questions  to  the  jury  whidi, 
with  their  answers,  were  as  foUowi:  (1)  Was  Mr. 
Prdst,  when  he  brought  the  bottie,  tdd  b/  the 
defendant  that  it  was  fit  for  use  with  boiling  water  f 
—No.  (2)  Was  the  bottle,  when  sold,  fit  f  or  uae  as  a 
hot-water  botile  F^No.  (3)  If  it  was  not  fit  lor  use, 
was  that  the  cause  of  the  bottle  bursting  P — ^Tea.  (4) 
Was  there  any  negligence  on  the  part  of  the  defendant 
in  selling  this  bottie  for  the  purpose  for  whidL  it  was 
sold  P— The  jury  were  unable  to  agree  upon  tiiis 
question.  (6)  What  damages  ?— £40  for  expenses 
incurred  by  Mr.  Preist,  and  £100  compenaation  for 
Mrs.  PreUif  s  pain  and  suffering. 

It  was  agreed  that  any  questions  of  f aot  bearing  on 
the  question  whether  there  was  an  im]pJied  waoaaty 
and  not  covered  by  the  findings  of  the  jary  dioidd  bs 
dedded  by  the  learned  judge* 

By  section  14  of  the  Sileof  Ooods  Aot.  1893— 
"  Sabjeot  to  the  provinons  of  this  Aot,  and  of  any 
statute  in  that  behalf,  there  is  no  implied  wacranty 
or  condition  as  to  the  quality  or  fitneas  lor  any 
particular  purpose  of  goods  supplied  under  a  oontract 
of  sale,  except  as  follows:  (1)  Where  the  buyer, 
expressly  or  by  implication,  makes  koown  to  the 
stUer  the  particular  purpose  for  which  the  goods  are 
required,  so  as  to  show  that  the  buyer  relies  on  the 
sdler's  skill  or  judgment,  and  the  goods  are  of  a 
description  which  it  is  in  the  course  of  a  seller's 
business  to  supply  (whether  he  be  the  manufacturer 
or  not),  there  la  an  implied  condition  that  the  goods 
shall  be  reaaonably  fit  for  sodi  purpose,  provided 
that,  in  theoaseof  a  contract  for  the  sale  of  aapediled 
artide  under  its  patent  or  other  tnde-name,  there  is 
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no  implied  oondition  m  to  its  fitnew  lor  any  partionlar 
purpose.'* 

Walton,  J.,  on  further  oonsideration,  delivered  the 
following  judgment :  In  this  case  the  plaintiffs,  PhUip 
Preist  and  hii  wife,  sued  the  defendant  for  damages 
for  negligence  and  for  breach  of  warranty.  The 
plaiatiff  Mrs.  Preist  is  ttie  wife  of  the  idaintiff  Philip 
Preist,  and  their  complaint  against  tne  defendant  is 
that  the  defendant,  being  a  chemist,  sold  to  the 
plaintiff  a  hot-water  bottle  which  was  not  fit  for  use 
ai  a  hot- water  bottle  at  the  time  it  wai  sold,  and  that 
in  consequence,  whilst  an  attempt  was  being  made  to 
use  it  as  a  hot-wattr  bottle,  it  burst,  and  Mrs.  Preist 
was  very  seriously  scalded,  and  considerable  expense 
was  incurred  in  medically  treatiog  her,  and  there  is 
no  doubt  that  she  did  staffer  very  seriously  and  was 
made  very  ill  for  a  long  time  by  the  effect  of  the 
sc%lding«  In  answer  to  questions  which  I  put  to  the 
jury  they  have  found  that  the  bottle  when  sold  was 
not  fit  for  use  as  a  hot-water  bottle,  and  that  this  was 
the  cause  of  its  bursting.  I  aikod  them  whether  the 
defendant  was  guilty  of  negligence  in  selling  the 
bottle  for  use  as  a  hot- water  botue,  and  the  jury  have 
not  been  able  to  agree  upon  «m  answer  to  tliat  question. 
As  to  the  damages,  they  assessed  them  at  £40'for  the 
expenses  incurred,  and  for  the  pain  and  suffering  of 
Mrs.  Preist  at  £100.  It  was  admitted  at  the  trial 
that  the  bottle  was  sold  by  the  defendant  to  the 
pUintiff  as  a  hot-water  bottle  for  use  as  such.  Upon 
that  admission  and  these  findings  the  question  is, 

entered.    The  question 


what  judgment  ought  to  be  e 
as  to  the   £100   which   the  j 


jury  hava  assessed  as 
damages  for  pain  and  suffering  is  quite  a  different 
question  from  that  as  to  the  £40,  which  the  jury 
have  assessed  as  to  the  damages  in  respect  of 
expenses.  The  £100  was  the  damsge  to  Mrs. 
Preist  only,  and  it  is  said  that  that  cannot  be  re- 
covered in  the  absoice  of  tiie  finding  of  negligence, 
and,  there  being  no  contract  between  the  defendant 
and  Mrs.  Preist  for  the  sale  of  the  bottle,  that  Mrs. 
Preist  cannot  recover  for  a  breach  of  warranty.  Mr. 
Prebt  bought  the  bottle,  and  he  may  be  entitled  to 
recover  as  on  a  breach  of  warranty,  but  his  claim 
must  be  limited  to  the  expense  to  wmch  he  has  been 
put— namely,  the  £40,  and  he  cannot  recover 
damages  for  what  his  wife  has  suffered.  There  is  no 
findiog  of  negligence,  and  there  is  no  evidence  of  any 
contract  between  Mrs.  Preist  and  the  defendant.  The 
case  of  Longmeid  v.  Holliday^^'EjLcb.,  67 1,  seems  to  me 
to  be  directly  in  point.  I  can  find  no  evidcDoe  of  any 
contract  between  Mrs.  Preist  and  the  defendant.  It  is 
true  that  Mr.  Preist,  using  ordinarv  language, 
bought  the  hot- water  bottle  for  his  wife,  that  is  to 
say,  he  bought  the  bottle  because  his  wife  required 
one,  but  still  it  was  he  who  bought  it,  and  the  con- 
tract was  between  him  and  the  defendant,  and  he 
was  not  acting  as  agent  for  his  wife.  He  bought  it 
on  his  own  account.  Therefore  as  to  the  £100  I 
think  that  the  plaintiffs  fail. 

Now,  as  to  the  £40,  a  totally  different  question 
arises.  It  is  said  that  there  was  an  implied  warranty 
in  the  ciroumstances  that  the  bottle  when  sold  was  fit 
lor  use  as  a  hot-water  bottle.  It  was  agreed  at  the 
trial  that,  if  there  were  any  questions  of  fact  which 
were  not  exactly  covered  by  the  answers  of  the  jury 
to  the  questions  I  put  to  them,  and  which  it  was 
necessary  to  determine  in  order  to  decide  the  rights 
of  the  parties  in  respect  of  the  breach  of  warranty, 
they  were  to  be  dealt  with  by  me.  The  bottle  was 
bought  as  a  hot-water  bottle  by  that  description. 
It  was  asked  for  as  a  hot- water  bottle  and  supphed  as 
such.  It  was  either  expressly  or  by  implication  pur- 
chased and  soM  for  use  as  a  hot-water  bottle. 

Now,  the  law  applicable  to  a  question  of  this  kind 
is  to  be  found  in  the  Scde  of  Goods  Act,  1893.    It  is 


not  necessary  now  to  look  back  to  the  old  cases  unless 
.  the  terms  of  the  Act  are  in  some  way  obscure,  and 
then,  in  order  to  understand  what  the  Act  means,  it 
may  be  necessary  to  look  back  to  the  cases.  It  is 
exkemely  difficult  to  reconcile  all  the  old  cases,  and  I 
do  not  think  it  possible  to  recognise  all  the  old  dicta. 
Lord  Hershell  said  with  reference  to  the  Bills 
of  Exchange  Act,  1882,  which  was  also  a  codify- 
ing Act",  Siat  the  proper  course  is  in  the  first 
instance  to  examine  the  language  of  the  Act, 
and  to  ask  what  is  its  natural  meaning  unin- 
fiuenced  by  any  considerations  derived  from  the  pre- 
vious state  of  the  law,  and  not  to  start  by  inquiring  how 
the  law  previously  stood  and  then,  assuming  that  it  was 
probably  intended  to  leave  it  unaltered,  to  see  if  the 
words  of  the  enaotmeni  will  bear  an  interpretation  in 
conformity  with  this  view.  I  have  myself  heard  Lord 
Herschell  say  the  same  thing  in  other  cases,  and  it 
applies  to  the  S  Je  of  Goods  Act,  1893,  as  well  as  to 
the  Bills  of  Exchange  Act,  1882.  Sections  13  and  14 
of  the  Sale  of  Goods  Act,  1893,  are  the  material  sec- 
tions. By  section  13—*'  where  there  is  a  contract  for 
the  sale  of  goods  by  descriptbn  th«re  is  an  implied 
oondition  thiat  the  goods  shall  correspond  with  the 
description,  and  if  the  sale  be  by  sample  as  well  as  by 
description  it  is  not  sufficient  that  the  bulk  of  the 
goods  correspond  with  the  samj^le  if  the  goods  do  not 
also  correspond  with  the  description."  I  should  say 
that  that  is  generally  more  applicable  to  the  sale  of 
goods  which  are  not  ascertained  rather  than  to  the 
sale  of  a  specific  chattel.  I  am  not  saying  that  it 
may  not  apply  to  the  sale  of  a  particular  chattel,  but 
I  think  it  applies  more  naturally  to  the  sale  of  unas- 
certained goods.  Section  14  is  as  follows  :  *'  Subject 
to  the  provisions  of  this  Act,  and  of  any  stcitutein  that 
behalf,  there  is  no  implied  warranty  as  to  the  quality 
or  fitness  for  anv  particular  purpose  of  goods  sapplied 
under  a  contract  of  sale,  except  as  follows :  (1)  Where 
the  buyer  expressly  or  by  implication  makes  known 
to  the  seller  the  particular  purpose  for  which  the 
goods  are  required,  so  as  to  Aow  that  the  buyer  relies 
on  the  seller's  skill  or  jud^ent,  and  the  fi^oods  are 
of  a  description  which  it  is  m  the  course  of  the  seller's 
business  to  supply  (whether  he  he  the  manufacturer 
or  not),  there  is  an  implied  condition  that  the  goods 
shall  be  reasonally  fit  for  such  purpose,  provided  that, 
in  the  case  of  a  contract  for  the  sale  of  a  specified 
article  under  its  patenter  other  trade  name,  there  is  no 
implied  condition  as  to  its  fitness  for  any  purpose.''  It 
has  not  been  contended  that  that  proviso  applies  to  the 
present  case,  but  it  does  show  plainly  enough  this — 
that  the  exception  applies  jait  as  much  to  the  sale  of 
a  specified  article  as  an  article  which  is  not  specified. 
The  second  exception  is  this :  **  (2)  Where  goods  are 
bought  by  description  from  a  seller  who  deals  in  goods 
of  t£at  description  (whether  he  be  the  manufactarer 
or  not)  there  is  an  implied  condition  that  the  goods 
shall  be  of  a  merchantable  quality,  provided  that,  if 
tho  buyer  has  examined  the  goodr,  there  shall  be  no 
implied  condition  as  rfgards  defects  which  such 
examination  ought  to  have  revealed."  The  important 
exception  is  the  first.  Does  the  present  case  fall 
within  section  14,  sub-section  1  ?  It  is  admitted  that 
the  buyer  did  make  known  to  the  seller  thi»t  he  wanted 
the  hot-  water  bottle  for  use  as  a  hot- water  bottle.  It 
is  said  that  this  is  not  a  **  particular  purpose  "  within 
the  meaning  of  the  section,  and  that  those  words 
ap^lv  to  something  more  specific  than  the  use  of  the 
arucle  by  a  particular  person.  I  think  that  would  be 
limiting  the  meaning  of  the  sub-section  too  much.  I 
think  £at  within  the  meaning  of  this  sub -section  a 
bottle  which  is  required  for  use  as  a  hot- water  bottle 
is  a  bottle  which  is  required  for  a  particular  purpose, 
and  thmefore  I  think  that  the  case  comes  within  those 
I  words  in  the  sub-section.    The  buyer  expressly  or  by 
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implioation  did  make  kaown  to  the  seller  that  the 
bottle  was  required  for  a  particular  purpose.  Bat  it 
muat  be  ''  SO  as  to  show  that  the  buyer  relies  on  the 
sellar's  skill  or  judgment."  Kow,  if  there  is  a  question 
of  fact  involTed  in  that  I  should  find  that  in  this  case 
the  buyer,  who  was  a  draper,  had  no  particular 
knowledge  of  hot-water  bottles  when  he  went  to  the 
shop  of  uie  chemist,  who  made  it  part  of  his  business 
to  supply  the  puWc  with  hot-water  bottles.  I  have 
no  hesitation  in  finding  as  a  fact  that  the  buyer  told 
the  chemist  he  required  a  bottle  for  use  as  a  hot- water 
battle,  and  that  he  did  it  in  such  a  way  as  to  show 
that  he  relied  on  the  skill  or  judgment  of  the  seller. 
I  think  that  when  people  go  to  a  shop  which  deals 
with  these  articles  they  are  entitled  to  expect  that 
some  skill  or  judgment  has  been  exercised  by  the 
shopkeeper  in  selecting  these  goods,  so  that  when  a 
person  buys  something' whicua  the  shopkeeper  pro- 
fesses to  sell  he  may  expect  to  get  a  thing  which  is  of 
some  use  iqt  the  purpose  for  wmch  it  is  sold  and  not 
mere  rubbish.  To  that  extent  it  seems  to  me  that 
when  in  a  case  like  this  the  plaintiff  asked  at  the 
.chemist's  shop  for  a  bottle  for  use  as  a  hot-water 
bottie  he  did  it  in  such  a  way  as  to  show  that  he 
relied  on  the  seller's  skill  or  judgment  Undoubtedly 
the  bottle  was  of  a  description  which  it  was  in  the 
course  of  the  seller*s  business  to  supply.  It  seems  to 
me  that  all  the  conditions  of  the  sub-section  are  ful- 
filled, and  therefore  there  was  an  implied  condition 
that  the  goods  should  be  fit  for  the  purpose.  It  is 
asked  whether  anyone  Could  expect    such  skill  or 

i'udgment  on  the  part  of  a  shopke^er  as  would  enable 
lim  to  be  sure  that  a  hot-water  bottle  was  fit  for  its 
purpose.  That  may  be  true,  bat  one  must  remember 
that  where  a  case  comes  within  the  sub-section,  the 
warranty  which  is  implied  goes  a  lon^  wav  beyond 
the  range  of  any  sUll  or  judgment  which  the  buyer 
can  be  supposed  to  rely  on,  because  the  warranty  is 
an  implied  warranty  that  the  goods  are  reasonably - 
fit  for  the  purpose  for  which  they  are  acquired,  and  not 
merely  that  the  seller  has  exercised  all  reasonable 
skill  or  judgment  that  they  shall  be  fit.  Therefore 
the  degree  to  which  the  buyer  relies  on  the  seller's 
skill  or  judgment  is  not  the  measure  of  the  warranty. 
If  the  buyer  tells  the  seller  what  he  wants,  and  that 
he  wants  it  for  a  particular  purpose  so  as  to  show  that 
he  relies  on  the  seller's  snll  or  judgment,  and  the 
seller  seUs  the  article,  then  the  seller,  unless  he  takes 
care  to  protect  hiinself  by  some  express  words, 
warrants  that  the  article  is  reasonably  fit  for  that 
purpose.  That  is  made  very  plain  by  Lord  Bsher  in 
Randall  v.  Newson,  25  W.  R.  313,  2  Q.  B.  D. 
102.  I  only  refer  to  that  case  as  an  iUustration. 
He  says,  which  is  practically  what  the  Sale  of 
Goods  Act,  1893,  says,  citiog  Best,  O.J.:  ''If  a 
man  sells  generidly  ne  undertakes  that  the  article 
sold  is  fit  for  some  purpose;  if  he  sells  for  a 
particular  parpose  he  undertakes  that  it  shall 
bafit  for  that  particular  parpose.  Nothing  can  be 
more  clear  than  that  the  rule  is  advisecUy  enunciated 
as  a  warranty  without  limitation."  All  that  applies 
equally  to  section  14,  sab-saction  1,  of  the  Sale  of 
Goods  Act,  1893.  Then  he  says  later  on:  <*If  the 
article  or  commodity  to  be  delivered  does  not  in  fact 
answer  the  description  of  it  in  the  contract,  it  does 
not  do  so  more  or  less  because  the  defect  in  it  is 
patent,  or  latent,  or  discoverable."  I  think  that  there 
was  reliance  by  the  buyer  on  the  seller's  skill  or 
jadgment  in  this  case  within  the  moanins;  of  the  sub- 
section, and  that  therefore  there  must  be  judgoient 
for  the  plaintiff,  Mr.  Preist,  for  £40. 

The  defendant  applied  for  jadgment  or  a  new 
trial. 

BorridgCf  K.O.f  and  A,  1\  Thomas,  fpr  tl^e  defendr 


ant.-— There  being  no  finding  of  negligence  on  the 
«part  of  the  defendant,  the  plaintiff  can  only  succeed 
if  he  shows  a  breach  of  an  impUed  warranty  under 
section  14,  sub-section  1,  of  the  Sale  of  Goods  Act» 
1893.  That  section  has  not  altered  the  old  law  upon 
the  subject;  it  has  merely  re-stated  it:  Brown  ▼• 
Edgirvgton,  2  Man.  &  Gr.  279.  Where  the  parohaser 
buys  a  specific  chattel  across  the  ciunter,  having  an 
opportunity  of  inspecting  it,  there  is  no  implied 
warranty  of  fitness  for  any  particular  purpose: 
Parkinson  v.  Lee,  2  East,  314;  Bluett  v.  Oahorne,  1 
Stark.  N.  P.  384 ;  Shepherd  v.  Pf/hue,  3  Man.  &  Gr. 
8Q8.  at  p.  881 ;  Emmerion  v.  Mathews,  10  W.  B.  346. 
7  H.  &  N.  586 ;  Smith  v.  Baker,  40  L.  T.  Eep.  261 ,  27 
W.  B.  Dig.  228.  Where  a  purchaser  buys  a  specific 
article  there  is  no  warranty  implied  from  the  fact  that 
there  is  a  well-known  mercantile  article  of  that  kind. 
Asking  for  a  hot-water  bottie  is  mexely  a  mode  of 
describing  an  article  well-known  in  commerce.  The 
plaintiff  got  a  hot-water  bottie,  but  not  one  of  good 
quality.  In  order  to  imply  a  warranty  in  such  a  case 
some  fact  must  be  proved  or  some  statement  shown 
to  have  been  made  to  the  seller  beyond  the  mere 
askmgfor  a  hot- water  bottle:  BairY,  Gibson,  3  M. 
&  W.  390,  at  p.  399.  In  Jones  v.  Just,  16  W.  B.  643, 
L.  B.  3  Q.  B.  197,  there  was  no  opportunity  of  inapeotiog 
the  article  before  the  sale.  There  was  no  **  particular 
purpose  "  made  known  to  the  defendant  at  the  time 
of  me  sale.  The  plaintiff  merely  asked  for  a  hot- 
water  bottie.  In  Wallis  v.  Bussell,  [1902]  2  Ir.  B.  585, 
the  plaintiff  asked  for  *'  nice  fresh  crabs  for  tea."  and 
the  Oourt  of  Appeal  in  Ireland  held  that  the  ocabs 
were  bought  for  a  *'  particular  purpose  "  made  known 
to  the  seller,  within  section  14,  sub-section  1.  There 
was,  therefore,  no  implied  warranty,  and  the  defoidaut 
is  entitied  to  judgment.  They  also  referred  to  Jading 
V,  Kingsford,  11  W.  B.  377, 13  0.  B.  N.  S.  447 ;  Smith 
V.  Hughes,  19  W.  B.  1059,  L.  B.  6  Q.  B.  597 ;  RandaU 
V.  Newson;  Wardv.  Hohbs,  26  W.  B.  151,  3  Q.  B.  D. 
150 ;  27  W.  B.  114,  4  App.  Oas.  13 ;  Varlet/  v.  Whipiu 
48  W.  B.  363,  [1900]  1  Q.  B.  513 ;  Clarke  v.  Army 
and  Navy  Co-operative  Society,  [1903]  1  K.  B.  155; 
Wren  v.  Holt,  ante,  p.  435,  [1903]  1  K.  B.  610. 

W.  F.  Taylor,  K.C.,  and  F.  A.  Oreer^  for  the 
plaintiffs,  were  not  called  upon. 

Collins,  M.B.— I  should  be  content,  if  there  were 
nothing  more,  to  say  that  I  entirely  agree  with  the 
judgment  of  Walton,  J.  Bat  in  deference  to  an 
argument  which  has  been  addressed  to  us  I  think  it 
right  to  deal  with  it,  so  as  to  show  that  I  have  appre- 
dated  it.  The  action  is  brought  by  the  purchaser  of 
an  indiambber  hot-water  bottie  against  the  seller, 
daiming  damages  upon  the  ground  that  wliile  his 
wife  was  using  it  as  a  hot-water  bottie,  the  bottie 
burst  and  his  wife  was  severely  scalded;  and  the 
purchaser  contends  that  the  seller  is  liable  for  breach 
of  an  implied  warranty  that  the  bottie  was  fit  lor  the 
partiouliur  purpose  for  which  it  was  bought,  in  other 
words,  for  failure  to  comply  with  the  contract. 

The  plaintiff,  who  is  a  draper,  and  who  may 
reasonably  be  assumed  to  have  no  spedal  skill  cr 
knowledge  in  regard  to  hot-water  botties,  went  to 
the  shop  of  the  defendant,  who  is  a  chemist,  and 
asked  for  an  indiambber  hot-water  bottie.  Tae 
lamed  judge,  who  had  power  to  draw  inferences  of 
fact,  has  drawn  the  inference  that  the  bottie  was 
bought  and  sold  for  the  particular  purpose  of  use  as  a 
hot-water  bottie.  It  is  said  that  in  the  case  of  a 
specified  article  it  cannot  be  said  that  the  article  is  sold 
for  a  particular  purpose  so  as  to  show  that  the  buyer 
relies  on  the  seller*s  skill  or  jadgment  within  tiie 
meaning  of  section  14,  sub-section  1,  of  the  Sale  of 
Goods  Act,  1893,  unless  some  fact  is  proved  beyond 
the  ifiere  purchase  and  sale  of  the  specmed  artioto. 
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It  was  argued  that,  as  the  purpose  for  which  the 
bottle  was  sold  was  the  ordinary  purpose  for  use  as  a 
hot-water  bottle,  it  was  not  sold  for  a  *' particular 
purpose*'    within  the  meaning  of  section  14,  sub- 
section 1,  of  tiie  Act.    In  my  opinion  that  coutention 
is  not  sound.    The  object  of  introducing  those  words 
into  the  section,  haying  regard  to  the  existiog  state 
of  the  law,  seems  to  me  to  have  been  this:   The 
Soods  might  have  in  themselves  no  special  efficicy  for 
any  one  particular  purpose,  but  might  be  fit  for  a  mul- 
titude of  purposes,  and  if  goods  of  that  kind  are  sold, 
and  the  purchaser  alleges  that  he  purchased  them  for 
a    partioular  purpose,  he  must  show  that  he  made 
known   to   the  seller  that  the  goods  were  required 
for    that   particular   purpose.      That   would    make 
thenoL  goods  sold  for   a   particular  purpose  within 
the   meaning  of    the  section.     But  if   the  sale   is 
a  sale  of  goods  which  by  their  description  are  primd 
facte  capible  of  being  used  for  one  purpoie  only, 
then  the  sale  is  prim^  facie  a  sale  of  goods  for  a 
partioular  purpose  within  the  meaning  of  the  section 
The  learned  judge,  having  power  to  draw  inferences 
of  fact,  drew  the  necessary  infdreno  of  fact  here.    A 
draper,  who  was    in  these    matters   an    unskilled 
person,  went  to  the  shop  of  a  chemist  and  asked  him 
for  a  hot- water  bottle.     That  was  a  request  which 
when  accepted  gave  rise  to  a  contract  to  supply  a 
chattel  which  was  capable  of  being  used  for  the 
particular  purpose  for  which  a  hot- water  bottle  is 
ordinazily  used,  that  is  to  say,  as  a  bottle  which  is 
capable  of  containing  hot-water  for  the  purpose  of 
being  applied  to  some  j^art   of  the  human  bddy.  • 
Thwa  was  therefore  in  this  case  the  sale  of  a  specifio 
chattel  for  a  particular  purpose,  and  thedrcumstanoes 
under  which  the  purchase  was  maie  shoved  that  the 
buyer  relied  on  the  seller's  skill  or  judgment.     That 
is  an  inference  of  fact  to  be  drawn  from  all  the  facts 
of  the  case,  and  that  inference  ought  not  to  be  ex- 
cluded because  the  article  was  sold  simply  as  a  hot- 
water  bsttle.     In  my  opinion  the  judgment  of  the 
learned  judge,  which  is  really  exhaustive  of  the  case, 
is  correct  and  should  be  affirmed.     The  case  comes 
within  section  14,  sub-section  1,  of  the  Act,  which 
seems  to  me  merely  to  express  the  law  as  it  existed 
before  the  Act 

Stirlino,  L.  J.— I  am  of  the  same  opinion.  I  tbink 
that  the  question  is  ultimately  a  question  of  fact,  and 
that  the  findings  of  the  jury  and  the  inferences  of  fact 
drawn  by  the  learned  judge  are  conclusive  against  the 
defendant.  The  jury  have  found  that  the  bottle  when 
sold  was  not  fit  for  use  as  a  hot-water  bottle,  and  that 
this  was  the  cause  of  its  bursting ;  and  the  learned 
judj^e  has  found  that  the  plaintiff,  who  had  no 
particular  knowledge  of  hot-water  bottles,  went  to 
the  shop  of  the  defendant,  who  was  a  chemist,  and 
conveyed  to  his  mind  that  he  wanted  a  hot-water 
bottle  for  a  particular  purpose,  so  as  to  show  that  he 
relied  on  tne  defendant's  skill  or  judgment.  The 
defenduit,  in  his  evidence,  said  that  the  plaintiff 
asked  for  a  hot-water  bottle,  stating  that  he  wanted 
it  for  a  ipecial  purpose,  and  he  a%ked  the  defendant 
U  it  would  hold  boiling  w«ter.  The  defendant  said 
it  would  not,  but  that  it  would  stand  hot  water.  In 
my  opinion  the  learned  jndga  had  ample  ground  for 
finding  that  the  bottle  was  sold  for  a  partioular 
purpose  within  the  meaning  of  section  14,  sub-section 
1,  of  the  Sale  of  Qoods  Act,  1893. 

Mathew,  L.  J.~I  am  of  the  same  opinion,  and  I 
have  nothing  to  add. 

Appeal  dismmed. 

Solicitors  for  the  plaintiffs,  Maples,  Teesdahy  &  Co., 
for  Oppenheim  <fc  Malkin,  Liverpool. 

Solicitors  for  the  defendant,  DonnUon  &  Edwards, 
liverpool. 


Kiirt  <ttoutt  Of  aiU0tice. 

In  re  Eilby's  (Limited),  (a.) 

Company  —  Creditors  of  company  —  Dehentare-holders 
— Schime  for  composition — Agreement ^Hegistration 
—Deed  of  Arrangement  Act,  1887  (50  &  51  Vict.  c. 
57),  ss.  4,  5,  7,  8,  16. 

The  Deed  of  Arrangement  Act,  1887  (50  &  51  Vict,  c, 
57),  does  not  apply  to  limited  liahility  companies,  and 
consequently  an  agreement  hy  a  limited  company  for  com- 
position with  its  creditors  is  not  void  for  want  of  regis ' 
iration.  In  a  case  where  most  of  the  creditors  who  had 
notice  had  signed  or  assented  to  an  agreement  hy  a  com- 
pany for  a  composition,  it  was  held,  under  the  circum" 
stances  of  the  case,  that  all  creditors,  w?u)  desired  so  to  do, 
were  at  liberty  to  take  the  benefit  of  the  agreement. 

Summons. 

This  was  a  summons  to  determine  what  persons 
were  entitled  to  certain  moneys  in  the  hands  of  the 
appltoant,  a  trustee  under  an  agreement  bearing  date 
the  4th  of  June,  1902< 

The  facts  of  the  case  were  as  foUosra : — 

Riley's  do.  (Limited),  was  a  company  limited  by 
shares  under  the  Companies  Act.  The  company  being 
pressed  by  certain  creditors,  a  scheme  was  drawn  up 
by  a  Mr.  Harper,  the  applicant,  for  adjusting  diffi- 
culties, and  this  scheme  was  placed  by  him  before 
certain  creditors  at  a  meeting,  and  heads  of  agree- 
ment were  signed  to  the  effect  that  the'  company 
should  pay  the  whole  of  the  claim  by  three  equal 
instalments,  and  for  this  purpose  to  pay  into  a 
banking  account  to  be  opened  in  the  name  of  the 
applicant  a  weekly  sum  of  £24,  until  isnough  should 
have  been  paid  to  meet  all  the  said  diums  with 
interest  thtreon  at  the  rate  thereafter  mentioned. 
At  the  end  of  three  months  Harper  was  to  pay  the 
money  to  the  creditors  pro  ratd ;  proceedings  by  the 
creditors  against  the  company  were  to  be  stayed,  and 
goods  supplied  were  to  oe  paid  for  in  cash ;  if  the 
company  made  default  in  any  weekly  payment  the 
agreement  was  to  be  at  an  end,  and  the  lights  of  the 
creditors  were  to  revive.  The  company  sealed  the 
agreement,  which  was  executed  in  duplicate.  Harper 
knew  at  the  time  of  the  existence  of  other  creditors 
whose  debts  amounted  to  £933  lOs.  4d.  in  the  aggre- 
gate, most  of  whom  signed  or  Msented  to  the  agree- 
ment. Practically  all  the  creditors  who  had  notice 
signed  or  assented,  but  there  were  creditors  who  had 
no  notice.  The  company  paid  to  Harper  £216  by 
weekly  payments. 

On  the  10  ih  of  August,  1902,  the  company  made 
default  in  payment  of  the.  further  instalments  due 
under  the  said  apeement,  and  nothing  further  had 
siLce  been  paid. 

On  the  29th  of  October,  1902,  Mr.  Whamond  was 
appointed  receiver  and  manager  of  the  company  in  a 
debenture-holder's  action. 

The  claims  of  the  creditors,  other  than  those  who 
signed  or  assented  to  the  agreement,  amounttd  to 
£2,500. 

The  question  arose  whether  the  creditors  who  had 
signed  or  assented,  the  creditors  who  had  not  signed 
or  assented,  or  the  recsiver  for  the  debenture-holders, 
were  entitled  to  receive  the  money  paid  under  the 
agreement. 

The  books  showed  that  the  company  was  insolvent 
at  the  date  of  the  agreement. 

(a.)  Reported  by  J.  Abthxjb  Pbice,  Esq.,  Barrister- 
at-Law. 
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In  bb  Biubt'b  (Ldiitsd). 


HiaHCk>uBT. 


TFhinnwy  for  a  oreditor  who  had  signed  the  agree- 
ment, and  Harper. — The  amounts  paid  to  Harper 
would  haye  equalled  the  debts  of  the  creditors  who 
signed  or  assented  to  the  agreement,  and  Harper  was 
their  agent.  The  agreement  was  not  void  within 
the  Deeds  of  Arrangement  Act,  1887,  for  want  of 
regiitration.  The  Act  does  not  apply,  nor  do  the 
BiUs  of  Sale  Acts  apply,  to  limited  companies :  In  re 
Standard  Manufacturing  Co.,  39  W.  B.  369,  [1891]  1 
Cb.  627. 

A,  WhitUiher,  for  debenture-holders. — The  question 
it  whether  the  agreement  is  void  for  want  of  registra- 
tion. If  it  is  not  void,  it  enures  for  the  benefit  of  all 
creditors:  Latter  v.  WhiU,  L.  B.  5  H.  L.  578,  21 
W.  B.  Dig.  209 ;  General  Furnishing  and  UphoUtering 
Co.  ▼.  Venn,  11  W.  B.  756,  2  H,  &  0.  153.  The 
debentur<i-holder8  have  a  right  to  share  in  it  with 
creditors,  but  do  not  insist  on  their  right. 

J.  G.  Wood,  for  creditors  who  had  not  signed. — 
The  agreement  is  good,  but  it  was  made  for  the  benefit 
of  all  creditors  and  all  ought  to  share. 

Whinney,  replied. 

Bybnb,  J.— The  first  question  is  whether  the  agree- 
ment is  Toid  for  want  of  registration  under  the  JUt  of 
1887,  and  that  turns  on  whether  the  Act  am>lies  to 
deeds  executed  by  limited  companies.    The  Deeds  of 
Arrangement  Act,  1887,  belongs  to  the  class  of  legis- 
lation  having  reference   to   the   bankruptcy  laws. 
After  the  passing  of  the  Bankruptcy  Act,  1869,  which 
exempts  in  certun  cases  authorised  composition  deeds, 
statutory  composition  did  not  exist,  and  in  that  state 
of  circumstances  the  position  became  peculiar  that 
composition  deeds  should  only  be  executed  outside 
the  lucisdiction  of  this  court,  and  a  good  deal  of  the 
winding  up  of  the  estates  of  baukrupts  was  carried 
out  through  private  hands  without  any  interference 
from  the  legal  authorities.    Then  in  1887  a  new  Deeds 
of  Arrangement  Act  was  passed.    Prior  to  tiiis,  the 
Gompanies  Act  of  1862  had  already  dealt  with  the 
question  of  deeds  of  arrangement  by  oompaoies.    By 
section  164  of  that  Act  it  is  provided  that  '*  any  con- 
version or  assignment  made  by  any  company  formed 
under  the  Act  of  all  its  estate,  and  effects  for  the 
benefit   of  all   its   creditors,  shall   be   void  to  all 
intents.*'    When  one  examines  the  Act  of  1887  he 
cannot  fail  to  be  impressed  by  this,  that  the  various 
expressions  used  seem  to  be  referrable  to  arrange- 
ments by  individuals,  rather  than  by  arrangements  by 
Hmited  companies.    That  this  document  may  be  a  deed 
of  arrangement  within  the  Act  is  admitted.    The 
definition  clause  (section  7,  sub-seotion  2)  provides 
that  a  deed  of   arrangement  shall  indnde  instru- 
ments made  by  '*a  debtor  for  the  bsnefit  of  his 
creditors  generally  "  (otherwise  than  in  pursuance  of 
the  law  for  the  time  being  in  force  relatiog  to  bank- 
ruptcy), and  "  cases  where  creditors  of  a  debtor  obtain 
anv  control  over  his  property  or  business  are  pro- 
vided for."  By  section  5  unregistered  deeds  of  arrange- 
ment are  avoided.    Section  6  provides  the  mode  of 
registration.    It  directs  that  a  true  oopy  of  the  deed 
shall  be  filed  with  the  registrar  in  like  manner  as  in  a 
bill  of  sale,  **  together  with  an  affidavit  signifying  the 
time  of  execution  and  containiug  a  description  of 
residence  and  occupation  of  the  debtor  and  of  the 
place  or  places  where  his  business  is  caniei  on,  and 
an  affidavit  by  the  debtor  stating  the  total  estimated 
amount  of  property  and  liabilites  included  in  the  deed, 
the  total  amount  of  the  composition  (if  any)  payable 
thereunder,  and    the  names  and   addresses  of    his 
creditors."  The  residence  and  occupation  of  the  debtor 
have  to  be  described,  and  an  affidavit  must  be  filed  by 
him  that  none  of  these  things  are  applicable  to  Umited 
liability  companies.      By  s^tion    7   the   refpstri^f 


is  to  keep  a  register  wliere  shall  be  entered  (1)  **  The 
name,  address,  and  description  of  the  debtor,  and  tiie 
place  and  places   where  his  business  is  carried  on, 
the  title  of  the  company  or  firm  under  which  the 
debtor  carries  on  busmess,  and  the  name  and  «ddreaa 
of  the  firm,  if  any,  under  the  deed,''  and  (2)  "  The 
amount  of  prepay  and  liabilities  included  in  the 
deed  as  estimated  by  the  debtor."    By  section  8  the 
regutrar  of  bills  of  sale  is  to  be  rQsistrar  for  the  pur- 
poses of  the  Act.    Section  9  spsc&s  of  the  "  name, 
residence,  and  description  of   any  person"   whieh 
would  include  those  of  the  debtor.    Section  16  ia  as 
follows:  <*The  third  sub«8eotion»  paragraph  {g)  of 
the   28th    section    of   the   Bankruptcy    Act,   1883, 
enacts,  amongst  other  things,  that  one  of  the  facta  on 
proof  of  which  the  court  uiall  either  refuse  an  order 
of  discharge  to  a  bankrupt  or  suspend  the  operation 
of  the  order  for  a  sjpecified  time,  or  grant  the  basik- 
rupt  an  order  of  discharge,  subject  to  the  conditions 
mentioned  in  the  section,  is  that  the  bankrupt  haa  on 
any  previous  occasion  made  a  statntorv  composition 
or  arrangement  with  his  creditors  shall  be  reiad  and 
construed  with  the  word  statutory  omitted  therefrom. 
That  section  has  the  effSect  of   brin^og  deeds   of 
execution  under  the  Act  of  1887  withm  the  aoope  of 
the  Bankruptcy  Act,  1883.    Kow  section  17  aays  that 
nothinff  in  the  Act  is  to  affect  the  pcovisiona  of  the 
law  of  bankruptcy,  and  section  18  gives  the  power  to 
ms^e  rules.    The  interpretation  section  of  this  Act 
contains  no  definition  of  the  word  *'  debtor,"  but  it 
defines  persons  as  ioduding  any  **  body  of  persons  " 
corporate  or  incorporate.    In  the  interpretation  clause 
of  the  rules  I  fiud  **debtor  "  is  defined  as  "  any  person 
by,  for,  or  in  respect  of   whose  affairs  a  deed  of 
arrangement,  as  defined  by  the  Act,  shall  be  made  or 
entered   into,    and   includes  a   firm  of   persons  in 
**  co-partno^ip."    Sub-clause  3  provides  that  *'  any 
terms  and  expressions  defined  by  the  Act  shall  in 
these  roles  have  the  meaning  assigned  to  them  by  the 
Act."    Mr.  Whittaker  says  that  I  must  look  back  to 
the  Act  to  find  out  what  <* person"   means;  that 
I  shall  then  find  that  it  means  a  body  of  persons 
corporate  or  incorporate ;  that  that  definition  includes  a 
a  company,  and  therefore  that  by  the  rules  debtor 
includes  a  company.    That  is  his  strongest  point,  bat 
I  do  not  think  it  is  sufficient  to  do  away  with  the 
inferences  I  have  already  referred  to.    The  form  given 
in  the  appendix  to  the  rules  cannot  apply  to  com- 
panies, and  by  rule  10  ^<  The  county  court  r^gistiar 
shall  keep  an  index  alphabetically  arranged  in  which 
he  shall  enter  under  the  first  letter  of  the  surname  of 
the  debtor  such  surname,  with  his  own  name,  address. 
and  description."    There  is  another  clause  of  the  Act 
which  I  need  not  refer  to,  section  13,  by  which,  where 
the  place  of  business  of  the  debtor  is  situate  outsidd 
the  London  bankruptcy  district,  the  registrar  is  to 
transmit  a  copy  of  the  deed  to  the  registrar  of  the 
county  court  in  the  district  in  which  the  place  of 
bosiness  is  situate,  with  an  affidavit  in  the  form  given 
in  the  appendix  to  the  rule  and  that  is  not  suitable  to 
companies.    From  first  to  last,  looking  at  these  pro- 
visions, and  bearing  in  mind  that  there  have  been  two 
lines  of  legislation,  one  dealing  with  bankrupt^  and 
the  other  with  companies,  and  the  facts  which  led 
to  the  passing  of  the  Act  of  1887,  all  tending  to 
show    that    what    was   dealt   with   by    that    Ac\ 
were   deeds   executed    by   those   who,    under   the 
Act  of  1869,  caice  under  the  bankruptcy  law,  I  am 
led  to  the  conclusion  that  the  Act  ox  1887  was  not 
intended  to,  and  does  not,  apply  to  deeds  of  arrange- 
ment by  limited  companies.     Ooming  then  to  the 
agreement  itself ,  so  far  as  the  debenture-holders  are 
concerned,  it   was   contended   that   the  deed  was 
invalid,  and  it  was  admitted  that  they^  could  not  at 
the  same  time  daim  to  come  in  under  it ;  or,  rather, 
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their  Tight  to  do  bo  was  not  insisted  on*  There  is  the 
hody  of  creditors  whose  names  were  given  to  Mr. 
Harper,  and  also  the  outside  creditors,  who  olaim  to 
take  advantage  of  the  agreement.  The  aigument  on 
behalf  of  the  Utter  was  put  in  this  way :  fi  was  said 
that  a  deed  or  agreement  in  this  form  was  meant  or 
adapted  to  include  all  creditors  who  desired  to  take 
the  benefit  of  it,  and  was  not  confined  to  those  whose 
names  appeared  in  the  schedule  to  the  agreement  as 
having  assented  to  it  One  of  the  arguments 
addressed  to  me  with  the  object  of  restricting  the 
effect  of  the  agreement  as  much  as  possible  was  this, 
that  if  the  company  paid  up  their  instalments  of  £24 
a  week  for  three  quarters  of  a  year  the  sum  produced 
would  just  about  equal  the  amount  required  to  pay 
o£F  the  creditors  whose  names  were  given  to  Mr. 
Harper,  but  to  my  mind  that  is  an  argument  against 
confining  the  scope  of  the  deed  to  the  creditors 
actually  named  in  the  schedule.  General  Fumiahing 
and  GphoUtering  Co,  ▼.  Venn,  2  H.  &  C.  153,  was 
dted,  in  which  the  deed  was  not  exactly  iu  this 
form.  It  was  a  deed,  and  it  was  hdd  to  be  for  the 
benefit  of  all  those  willing  to  accept  the  composition. 
I  cannot  see  any  substantial  distinction  betireen  the 
document  in  this  case  and  that  deed  for  the  purpose 
of  confining  its  benefit  to  those  who  chose  to  come  in 
under  it.  In  my  opinion,  therefore,  all  the  creditors 
who  like  to  take  advants^e  of  the  deed  are  entitled 
to  share  iu  the  £216. 

Solicitors,  Lundey  Jb  Lumley  ;  J,  Aracott  Bartrum ; 
OuecoUe  ^  Fowler. 


(w4ii?j:)}  April  24;  Maya 

Kaufman  v,  Gerson  and  Anothbb.  (a.) 

Conflict  of  laws—''  Lex  lod  contractus  '* — Contract 
made  according  to  the  laws  of  the  country  of  the  con- 
tract, and  intended  to  he  performed  there— Invalid  in 
England^Eight  to  enforce  such  contract  in  England. 

K,y  the  'plaintiff,  handed  to  one  EmUe  Gerson,  the 
htuiband  of  the  defendant,  in  France  a  sum  of  money  to 
he  used  in  buying  ekina  to  ie  dressed  and  sold  for  their 
joint  benefit,  Gerson  appropriated  part  of  the  money  to 
his  own  use,  insiead  of  applying  it  to  buy  skins.  His 
conduct  was  crimincd  in  France,  and  plaintiff  threatened 
a  prosecution.  In  order  to  avoid  a  prosecuUon  the 
defendant t  by  an  agreement  in  writing  made  in  France, 
agreed  to  pay  to  the  plaintiff  by  instalments  out  of  her 
own  money  the  amount  of  the  defalcation  on  the  express 
terms  of  the  plaintiff  abstaining  from  prosecuting.  This 
agreement  was  intended  to  be  governed  by  the  French  law 
and  to  be  wholly  performed  in  France,  By  the  French 
law  this  agreement  was  not  invalid.  The  defendant 
being  temporarily  resident  itt  England,  and  having 
property  here,  action  was  brought  against  her  here  to 
recover  instalments  due  and  payable  under  the  agreement. 

Held,  that  the  contract,  being  valid  by  the  law  of  the 
country  in  which  it  tvas  made  and  intended  to  be  per' 
formed,  though  invalid  in  England  as  being  contrary  to 
public  policy,  loas  enforceable  here. 

This  was  a  case  tried  before  Wright,  J.,  without  a 
jury. 

The  plaintiffs  daim  was  against  the  defendant, 
Emile  Gerson,  as  principal,  and  against  the  defendant, 
Augusta  Gerson,  as  surety  for  £162  18s.  8d.,  the 
balance  of  £654  10s.  3d.,  money  lent  by  the  plaintiff 

(a.)  Beported  by  R  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


to  the  defendant,  Emile  Gerson,  for  the  payment  of 
which  said  sum  of  £654  IOj.  9d.  the  defendant, 
Augusta  Gerson,  became  sioarity  for  the  said  Emile 
Gerson. 

The  plaintiff  also  daimed  against  the  defendunt, 
Emile  Gerson,  the  further  sum  of  £134  9i.  Id.  as  a 
further  advance. 

Judgment  was  signed  aguost  the  defendant  Emile 
Gerson. 

The  defendant,  Augusta  Gerson,  wife  of  aforesaid 
defendsnt,  entered  a  defence  joining  issue.  For  the 
alternative  she  alleged  that  in  1897  EmUe  Gerson  was 
indebted  to  the  plaintiff  in  the  sum  of  £2.954  lOs.  3d. 
for  monies  advanced  by  the  plaintiff  to  him ;  that  at 
an  interview  in  Paris  in  the  same  year,  at  which  were 
present  the  plaintiff  and  both  defendants,  the  plaintiff . 
represented  to  her  that  Emile  Gerson  had,  by  fa*lirg 
to  apply  the  moneys  lent  to  him  for  the  spedfio 
purpose  for  which  they  had  been  lent,  rendered 
nimself  liable  to  a  criminal  prosecution  for  em- 
bezzlement, and  that  it  was*  the  intention  of  the 
plaintiff  to  prosecute  him  unless  she  would  pay 
him  £300  in  part  discharge  of  the  indebtedness, 
and  ugn  the  guarantee  now  sued  upon  as  surety 
for  Eoiile  Gerson;  that  at  the  said  interview  it 
was  agreed  between  the  plaintiff  and  herself  that  in 
consideration  of  her  paying  the  said  sum  of  £300  and 
signing  the  said  guarantee  the  plaintiff  would  abandon 
criminal  procee£ngs  agaiost  her  husband,  and  she 
alleged  that  she  made  the  agreement  only  under 
pressure  of  the  said  threats  and  in  fear  for  the  safety 
of  her  husband  and  the  honour  of  her  family.  She 
farther  alleged  that  the  above  representations  were 
false  to  the  knowledge  of  the  plaintiff,  and  that  they 
were  made  by  him  for  the  purpose  of  indudog,  and 
did  in  fact  induce,  her  to  pay  the  £300  and  to  sign 
the  guarantee. 

By  way  of  counterdaim  the  defendant  daimed 
rdpayment  of  the  £300,  delivery  up  of  the  guarantee, 
and  repayment  of  all  further  sums  paid  by  her  under 
the  guarantee. 

By  his  reply  and  defence  to  the  counterclaim  the 
plaintiff  alleged  that  the  agreement  and  guarantee 
and  payment  of  money  were  made  and  done  in 
France,  and  were  governed  by  the  law  of  suoh 
country,  and  that  under  such  law  th*)  transaction  was 
valid,  and  that  the  payments  made  by  the  defendant 
oould  not  be  recovered  back  dther  in  England  or 
France. 

The  further  facts,  and  the  arguments  of  counsd, 
sufficiently  appear  in  the  judgment. 

Israel  Davis,  for  the  plaintiff. 

Montague  Shearman,  K.C.  {Eustace  G,  Hills,  with 
him)  for  the  defendant. 

Car.  adv.  volt. 

MAy  9.— Wright,  J.,  read  the  following  judgment : 
The  question  to  be  determined  in  thrs  case,  as  it 
stands  at  present,  is  whether  the  courts  of  this 
country  ought  to  enforce  a  contract  made  and 
intended  to  be  performed  in  a  foreign  country  and 
according  to  the  laws  of  that  country,  the  contract 
being  valid  and  enforceable  in  and  according  to 
those  laws,  but  such  that,  if  it  were  an  Eagiish 
contract,  the  courts  of  this  country  would  refu  e 
to  enforce  it  on  the  ground)  of  pabUo  policy  or  of 
undue  iofluence.  The  question  is,  of  course,  not 
novel,  but  the  authorities  leave  room  for  Argument 
as  to  their  application  in  this  case.  The  facts  are, 
ill  brief,  these.  The  plaintiff,  Kaufman,  in  France, 
placed  in  the  hands  of  Gerson,  as  a  friend  whom  he 
wished  to  asdet,  a  sum  of  money  to  be  used  in 
buying  skins  to  be  dressed  and  sold  for  their  joint 
benefit.    Gerson  appropriated  part  of  the  money  to . 
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his  own  1186  instead  of  applying  it  in  baying  skins. 
His  oondaot  was  criminal  in  France  and  a  prosecu- 
tion was  threatened.  In  order  to  avoid  a  prosecu- 
tion and  protect  the  eood  name  of  Gerson's  children, 
bis  wife,  the  present  defendant,  under  the  iofluence  of 
Kaufman's  threat,  and  at  his  instance,  agreed  in 
writing  to  make  good  by  instalments  out  of  her  own 
proper^  the  amount  of  the  defalcation  on  the  express 
terms  that  there  should  be  no  proseoution  on  the  part 
of  Kaufman.  This  agreement  was  made  in  France, 
and  it  was  intended  by  the  parties  to  be  goyerned  by 
French  law  and  to  be  wholly  performed  in  France. 
The  defendant  was  English  by  birth,  her  husband 
a  German  by  birth;  both  were  at  the  time  of  the 
agreement  domiciled  in  France.  According  to  the 
uncontradicted  evidence  of  the  single  witness  called 
ai  an  expert  in  French  law,  and  to  some  authorities 
which  he  dted,  the  agreement  was  not  invalidated  in 
France  either  on  the  ground  of  the  compromise  of  a 
crioiinal  charge  or  on  the  ground  of  oppression  or 
— undue  influence,  or  on  the  ground  of  want  or 
illegality  of  consideration.  And  for  the  purpose  of 
to-day  I  must  accept  that  evidence.  The  wife  being 
now  resident  in  England,  and  having  property  here, 
this  action  is  brought  against  her  to  recover  instal- 
ments due  and  payable  under  her  agreement.  It  is 
contended  on  her  behalf  that  the  consideration  for 
the  agreement  is,  according  to  English  law,  illegal, 
and  contrarv  to  public  pcmcy,  and  that  the  agree- 
ment was  obtained  by  means  of  undue  influence  and 
threats,  and  therefore  ought  not  to  be  enforced  in 
this  court.  The  fraud  of  Gerson  was  not,  in  my 
opinioo,  of  such  a  kmd  as  to  have  been  in  this  country 
the  subject  of  an  indictment  for  larceny  at  the  time 
when  it  was  committed,  which  was  bBfore  the  com- 
mencement of  the  Larceny  Act  for  amending  the  law 
of  larceny  (1  Edw.  7,  o.  10).  Gterson  did  not  obtain 
the  money  by  any  trespass  or  trick.  He  was  bound 
to  account  for  the  money,  but  he  was  not  a  bailee  of 
it.  There  was  plainly  not  embezzlement.  Nor  was 
there  such  agency  or  proof  of  a  direction  in  writhig 
as  would  have  satisfied  sections  75-9  of  the  Larceny 
Act,  1861.  I  will,  however,  assume  that  the  fraud 
would  have  been  criminal  if  committed  in  England, 
or  that  the  English  rule  against  agreements  in  com- 
ptonifse  of  cnme  may  extend  to  cases  of  frauds 
criminal  by  foreign  laws.  At  any  rate,  on  the 
evidence,  the  duress  or  influence  was,  I  think,  such 
as  would  by  English  law  have  vitiated  the  agree- 
ment. 

The  contract  having  been  made  in  France  by 
parties  domiciled  there,  who  intended  it  to  be  wholly 
performed  in  France  and  acoordling  to  French  law,  it 
must  be  primd  facie  taken  to  be  governed  by  French 
law,  and,  it  being  taken  t6  be  valid  by  that  law,  the 
courts  of  this  country  will  entertun  an  action  upon  it 
and  will  give  such  effect  as  tiiey  can  give  to  the 
rights  of  the  parties,  as  those  rights  are  ascertained 
by  French  law,  unless  the  defendant  can  show  that 
the  case  is  within  one  or  other  of  certain  exceptions, 
the  general  nature  of  which  is  well  defined  and  most 
of  which  are  not  applicable  in  this  case.  To  use  the 
language  of  Ohitty,  J. ,  in  In  re  Mmouri  Steamship  Co, , 
37  W.  B.  696,  42  Oh.  D.  321,  at  p,  325,  the  contract 
is  not  impeached  on  the  ground  that  it  is  ''of  a 
criminal  or  wicked  or  immoral  nature,  or  such  as 
ought  not  to  be  permitted  according  to  the  Islw  of 
civilized  countties.*'  It  is  not  impeached  on  the 
ground  that  the  enforcement  of  the  contract  would 
be  injurious  to  ai^y  public  interest  of  this  country. 
It  is  impeached  principally  on  the  ground  that  such  a 
contract  for  the  stifling  or  compromise  of  a  threatened 
criminal  prosecution  is  contrary  to  the  views  of  public 
policy  whioh  the  courts  of  this  country  hold  ought  to 
prevaU  within  the  limits  of  their  Jurisdiction ;  and  it 


is  argued  that  a  foreign  contract  can  never  be  en- 
force here  if  it  be  a  contract  which  on  any  ground 
could  not  be  validly  made  here  for  performance  here. 
There  are  no  doubt  expressions  in  some  of  the  text- 
books, and  dicta  in  some  of  the  cases,  which  are  wide 
enouff h  to  cover  such  a  proposition.  But  I  kno  w  of  no 
actufu  decision  which  sujpports  it,  and  it  appears  to  be 
inconsistent  with  the  decision  in  several  oases,  the  most 
important  of  which  is  Santos  v.  Illidge,  7  W.  B.  6^, 
6  0.  B.  N.  S.  841,  and  8  W.  E.  705,  8  C.  B.  N.  8.  861, 
where  it  was  held  in  the  Exchequer  Oliamber  that  an 
action  could  be  maintained  in  this  country  upon  a 
contract  made  and  intended  to  be  wholly  pwformed 
in  Brazil,  and  valid  in  that  country,  fcr  the  sale  of 
slaves  to  be  employed  there,  and  this  although  the 
defendants  were  British  subjects  resident  and 
domiciled  here,  and  would  have  committed  a  felony 
if  they  had  made  the  contract  here  for  performance 
in  the  Queen's  dominions.  The  point  argued  and 
expressly  decided  was  whether  the  Slave  Trade  Acts 
in  force  at  the  date  of  the  contract  prohibited 
British  subjects  from  engaging  in  slave  trade 
in  civilized  countries  in  which  the  trade  was 
lawful  by  the  local  law;  but  the  negative  of 
the  general  proposition  maintained  by^  the  de- 
fendant is  necessarily  implied  in  the  judgment. 
So  in  Quarrier  v.  Oohton,  1  Ph.  147,  Lord  Lynd- 
hurat  had  held  (before  8  &  9  Vict,  c  109)  that  an 
action  might  be  maintained  here  on  a  contract  made 
even  between  British  subjects  in  France  for  the  repay- 
ment of  money  lent  for  gambling,  the  contract  being 
valid  there.  And  in  Eohinson  v.  Bland,  1  W.  Bl. 
256,  Lord  Mansfield  seems  to  have  been  of  the 
same  opinion  as  regarded  contracts  intended  to  be 
performed  in  the  country  where  they  are  made.  And  in 
Bigga  v.  Latvrence,  3  T.  B.  454,  Holman  v.  Johnson, 
1  Cowp.  341,  was  approved,  in  which  it  washeldthat  an 
action  would  lie  upon  a  contract  made  by  foreigners 
in  Gaemsey  for  a  sale  to  be  completed  there  of  spirits 
whioh  the  parties  knew  were  to  be  smuggled  into 
England.  X^astly,  in/n  re  Missouri  Steamship  Co.,  in 
the  Couit  of  Appeal,  in  the  converse  oass  of  a 
contract  void  in  uie  country  where  it  was  made,  on 
grounds  of  public  policy  as  there  established,  but 
legal  where  the  p^ormanoe  was  to  be,  the  court 
acted  on  the  principle  that  it  must  disoover  from  all 
the  drcomstances  by  what  law  the  parties  meant,  or 
must  be  taken  to  have  meant,  the  contract  to  be 
governed,  and  must  give  effect  to  its  provisions  aooord- 
ingly,  unless  those  provisions  are  contrary  to  morality 
or  positive  law.  Against  these  authorities  tlui 
defendant  relies  on  Grell  v.  Lcvif,  12  W.  B.  378,  16 
0.  B.  N.  S.  73.  and  Hope  v.  Hope,  5  W.  E.  387,  8  De 
G.  M.  &  G.  731,  to  which  may  be  added  BotuiUon  v. 
Rousillon,  28  W.  B.  623,  14  Oh.  D.  351.  The  doubt 
expressed  by  Wilmot,  J.,  in  Robinson  v.  Bland,  appears 
to  refer  to  contracts  of  a  plainly  immoral  kind,  as  for 
prostitution.  Grell  v.  Levy  is  plainly  distinguishable 
on  the  ground  that  the  contract,  which  was 
champertous,  was  to  be  performed  here ;  and  even  so 
the  court  thought  it  important  to  observe  that  the 
plaintiff  was  an  attorney  and  officer  of  the  court.  So 
m  Bousillon  v.  Bousillon  the  actual  decision  sras  that 
the  agreement  was  not  open  to  the  objection  of  its 
being  in  undue  restraint  of  trade  according  to  our  law, 
and  the  dictum  of  Fry,  J.,  that  if  ic  had  been 
obnoxious  to  that  objection  an  action  upon  it  could 
not  have  been  maintained  here,  is  fairly  referable  to  the 
fact  that  it  was  sought  in  the  action  to  restrain  the 
defendant  from  trading  in  this  country,  so  that  the 
agreement  was  considered  as  an  agreement  to  be  per- 
formed here.  The  actual  decision  in  Hope  v.  Hope  may 
be  explained  in  the  same  way,  since  the  agreemant, 
specific  performance  of  which  was  sought,  was  partly 
^  for  payments  to  be  made  by  a  husband  to  his  wife  in 
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oondderatioQ  of  her  agreeing  to  facilitate  a  divorce 
in  this  country,  and  partly  for  depriyiDg  the  husband 
of  the  control  of  hia  infant  children.  The  dldum, 
however,  ol  Tamer,  L.J.,  it,  perhaps,  not  fairly 
capable  of  this  explanation.  He  is  reported*  to  have 
said :  "  I  think  that  when  the  courts  of  one  country  are 
called  upon  to  enforce  contracts  entered  into  in 
another  counti^  the  question  to  be  considered  is  not 
merely  whether  the  contract  sought  to  be  enforced  is 
valid  accordiog  to  the  laws  of  the  country  in  which  it 
was  entered  into,  but  whether  it  is  consistent  with 
the  laws  and  policy  of  the  country  in  which  it  is 
sought  to  be  enforced.  A  contract  may  be  good 
by  the  law  of  another  country,  but  if  it  be  in  breach, 
fraud,  or  evasion  of  the  law  of  this  country,  or 
contrary  to  its  policy,  the  court  of  thii  country 
cannot,  as  I  conceive,  be  called  upon  to  enforce  it.*' 
This  opaion,  if  intended  to  be  understood  as  applying 
to  contracts  intended  to  be  performed  in  the  country 
where  they  are  made,  and  are  valid  as  well  as  to  con- 
tracts which  are  to  be  performed  here,  appears  to  be 
inconsistent  with  Santos  v.  lUidge  ani  Quarrier  v. 
Colston,  and  with  the  principle  on  which  In  re  The 
Missouri  Steamilnp  Co.  was  decided,  and  I  am  bound 
to  follow  those  decisions  on  this  point.  The  second 
ground  on  which  the  contract  in  the  present  case  is 
impeached  is  that  it  was  obtained  by  the  undue 
iiifluence  or  duress  of  a  threat  to  prosecute  the 
husband  for  crime.  If  this  obj  eotion  is  to  be  reg  arded 
as  DMed  on  considerations  of  public  policy,  the  same 
answer  applies  as  in  the  case  of  the  first  objection. 
It  seems,  however,  to  ba-  more  in  the  nature  of  an 
objection  to  the  proof  of  consent  of  the  defendant  to 
the  contract,  a  conspnt  induced  by  duress  or  undue 
iofluenee  being  by  EogUsh  law  treated  as  no  consent 
If  this  be  the  cjirect  view  it  wo  old  seem  that  the  law 
of  the  country  in  which  the  contract  is  made  and 
is  to  be  performed  and  the  parties  are  domiciled 
ought  to  prevttU,  unless  there  is  such  duress  as 
must  be  considered  to  avoid  the  coatraot  under 
any  but  uoreaionable  and  ucciviliz'^d  institutions 
of  law — a  description  which  would  be  applic- 
able to  such  a  case  as  that  of  c anient  obtained,  e  g,t 
by  physical  torture  or  by  the  uss  of  drugs,  but, 
which  cannot  propsrly  be  applied  to  this  case.  If 
these  vie  ITS  are  correct,  it  follows  that  the  counterclaim 
for  return  of  moneys  already  paid  under  the  agreement 
fails.  An*),  even  if  the  court  ought  to  refuse  its  aid  to 
the  plainti£P,  it  would  not  follow  th%t  the  comiter- 
claim  ought  to  ba  allowed.  When  a  contract,  made 
and  intended  to  be  performed  in  Franca,  and,  accord- 
iog to  French  law  and  valid  under  that  law,  has  been 
partly  performed  there,  I  cannot  see  any  ground 
upon  wiiioh  a  court  in  this  country  can  undo  what 
has  been  legally  and  properly  done  according  to  the 
law  of  the  country  in  which  it  had  to  be  done.  I 
have  00  far  dealt  with  the  case  on  the  assumption 
that  the  law  in  France  is  as  stated  by  the  only 
witness  examined  on  thafr  point,  but  inasmuch  as 
that  evidence  was  somewhat  slender,  and  the 
defendants'  counsel  thought  they  were  safe  in  rely- 
ing on  the  law  of  this  country  as  laid  down  in  several 
text-bookfl,  and  by  Tamer,  L.J.,  in  Hope  v.  Hope, 
and  therefore  thought  the  Fiench  law  immaterial,  it 
is,  I  think,  right  to  give  them  an  opportunity  to 
show  by  evidence  that  the  contract  was  not  valid  in 
France.  If  they  desire  to  do  that,  they  may  do  so  on 
Friday  next  on  the  terms  of  paying,  in  any  event,  the 
costs  of  the  further  hearing,  and  such  other  costs  (if 
any)  as  I  may  then  direct.  If  notice  to  that  effect  is 
not  given  by  the  defendants  before  Wednesday,  I 
shally  on  application,  give  judgmentfor  the  plaintiff  on 
the  claim  and  counterclaim.  If  notice  is  so  given, 
there  will  be  no  judgment  until  I  have  he<krd  the 
further  evidsnee. 


Judgment    was    subsequently    entered    for    the 
plaintiff. 

Solicitors  for  plaintiff,  Leggatt,  Bubenstein,  &  Co, 

Solicitors  for  defendant,  Dixon,  Weld,  &  Dixons. 


,?.B-^i!-,l  AprUl. 

(Hidley,  J.)/  ^ 

ATTORNEY-GeNBRAL  V,  HOLDEN.   (o.) 
Revenue— Ebtaie   duly—Oi/t   of  personal   property— 
Financ9  Act,  1894  (57  tO  68   Vict,  c.  30),  «.  2,  sub- 
section 1  (c). 

In  pursuance  of  a  bargain  made  between  the  father  of 
the  defendant,  who  was  shortly  about  to  marry,  and  the 
faiher  of  the  inttnded  bride,  the  latter  agreed  to  settle  the 
sum  of  £20,000  on  his  daughter  on  condition  that  the 
formtr  would  give  his  son  the  sum  of  £10,000.  This 
sum  was  accordingly  given  to  the  defendant  by  his  father, 
the  marriage  settlement  was  executed,  and  the  marriage 
was  subsequently  solemnized.  Within  twelve  months  of 
the  date  of  his  gift  to  his  son  the  father  died. 

Held,  that  there  had  been  a  gift  of  the  £10  000,  and 
that  estate  duty  under  ^section  2,  sub-section  1  (c).  of  the 
Finance  Act,  1894,  was  payable  by  the  defendant  in 
respect  of  it. 

Attorney-General  v.  Worrall,  43  W.  R.  118,  [1895] 
1  Q.  B.  99,  and  Attorney- General  v.  JohnsDn,  ante,  p. 
487,  [1903]  1  K.  B.  617,  followed. 

Information  by  the  Attorney-General,  claiming,  on 
behalf  of  the  Grown,  estate  duty  under  section  2, 
sub-section  I  (c)  of  the  Finance  Act,  1894. 

The  facts  as  stated  in  the  information  were  as 
follows : 

By  an  indenture  dated  the  27th  of  January,  1900, 
and  made  between  the  defendant,  Wilfrfd  Millington 
Holden  of  the  first  part,  Herbert  Byng  Paget  of  the 
second  part,  Beatrice  M[ary  Byng  Paget  one  of  the 
daui{hters  of  the  said  Herbert  Byng  Paget  of  the 
third  part,  and  Miles  Atkinson  Sleigh  Walter  Noel 
Harris  and  Arthnr  Fawcett  of  the  fourth  part, 
recitioR  (as  the  fact  was)  that  a  marriage  was  in- 
tendea  shortly  to  be  solemnized  between  the  said 
Wilfred  Millington  Holden  and  Beatrice  Mary  Byng 
Paget,  and  reciting  that  upon  the  treaty  for  the  said 
intended  marriage  it  was  agreed  that  such  settlement 
should  be  made  as  was  thereinafter  expressed,  and 
reciting  that  the  said  Herbert  Byng  Paget  had 
before  the  execution  of  the  now  stating  indenture 
transferred  the  stocks,  funds,  shares  and  securities 
mentioned  in  the  schedule  thereto  into  the  names  of 
the  said  MUes  Atkinson  Sleigh,  Walter  Noel  Harris, 
and  Arthur  Fawcett,  it  was  by  the  now  stating 
indenture  (expressed  to  be  made  in  consideration  of 
the  said  intended  marriage)  declared  that  the  said 
parties  of  the  fourth  part  should  stand  possessed 
thereof  from  and  after  the  solemnization  of  the  said 
marriage  upon  the  trusts  thereinafter  contained,  being 
U)ual  trusts  of  the  wife's  fortune  for  the  benefit  of 
the  intended  husband  and  wife  and  the  issue  of  the 
marriage  and  otherwise  as  in  the  said  indenture 
mentioned. 

Tbe  securities  specified  in  the  schedule  to  the  last- 
mentioned  indenture  were  certain  sums  of  India  Stock 
and  Oolonial  Stocks  amounting  in  value  in  the  whole 
to  upwards  of  £20,000. 

Upon  the  treaty  for  the  said  marriage  the  bride's 
father,  the  said  Herbert  Byng  Paget,  agreed  to  settle 
the  aforesaid  personal  property  on  condition  that  the 

(a.)  Reported  by  B.  G.  Stillwkll,  Esq.,  Barrister- 
«t-Law« 
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defendant's  father,  fienry  Holden,  should  give  to  his 
B^n,  the  defendant,  £10,000,  and  accordingly,  on  the 
2ad  of  Janaary,  1900,  the  said  Henry  Holden's 
binkers,  Samuel  Smith  &  Co.,  by  his  directions, 
transferred  £10,000  belonging  to  him  from  his  account 
to  that  of  his  son,  the  defendant. 

The  marriage  took  place  shortly  after  the  execution 
of  the  indenture  of  the  27th  of  January,  1900. 

The  said  Henry  Holden  died  on  the  Ist  of  February, 
1900. 

Under  the  circumstances  aforesaid,  estate  duty 
under  the  provisioni  of  the  Finanoe  Act  besame 
payable  in  respect  of  the  said  sum  of  £10,000,  and  the 
executors  of  the  said  Henry  Hold<»n  broui^ht  in  an 
account  of  the  £10,000  on  which  estate  duty  was 
assessed  by  the  Oommissioners  of  Inland  Revenue  on 
the  20^h  of  August,  1901,  a^.  £650  with  interest  to 
that  date  of  £30  Os.  65,  The  rate  of  duty  payable  is  6} 
per  cent.,  the  £10,000  being  aggregable  with  other 
property  passiog  on  the  death  of  the  said  Henry 
H'lden. 

Thedefendanf,  Wilfred  Mdlington  Holden,  onbeiog 
applied  to  by  the  executors  of  the  said  Henry  Holden 
for  the  request  necessary  under  the  Finance  Act, 
1894,  s.  6  (2)  to  authorize  them  to  pay  the  said  duty, 
refused  to  do  so,  contending  that  no  such  duty  was 
payable.  « 

The  information  prayed  that  it  might  ba  declared 
that  upon  the  death  of  Henry  Holden  estate  duty 
became  payable  under  the  provisions  of  the  Finance 
Act,  1894,  8.  2,  sub-section  1  (e)  upon  the  said  sum  of 
£10.000  ftiven  by  him  to  the  defendant  less  than 
twelve  calendar  months  before  his  death,  as  property 
passing  on  the  death  of  the  said  Henry  Holden. 

Sir  B.  B.  Finlay,  A,&.  {Vaughan  Hawkina,  with 
him),  for  the  Orown. — ^Estate  duty  is  payable  under 
sectiop  2,  sub-seotioB  1  (c)  of  the  Finanoe  Act,  1894. 
AUorney-General  v.  IForraK,  43  W.  R.  118,  [1895]  1 
Q  B.  99,  and  Attorney-General  v.  Johnson,  ante,  p.  487, 
[1903]  1  K.  B.  617,  are  authorities  which  support  this 
claim.  The  whole  question  here  is  whether  there  has 
been  an  immediate  gift  inter  vivos  of  the  £10,000  to 
the  defendant  by  his  father;  and  it  is  submitted  on 
bahalf  of  the  Orown  there  was  clearly  a  gift  of  this 
sum  by  the  father  to  his  son  on  the  Utter's  marriage. 
If^  that  contention  be  right,  then,  as  the  father  died 
within  a  year  of  making  such  gift,  estate  duty  is 
payable  under  the  Act  of  1894.  Section  2,  sub- 
section 1.  of  th%t  Act  ea^ots  tlat— "  Property  passing 
on  the  death  of  the  deceased  shcdl  be  deemed  to 
include  the  property  folio vriog;  that  is  to  say: 
.  .  •  (c)  Property  which  would  be  required  on  the 
death  of  the  deceased  to  be  included  in  an  account 
under  seption  thirty- eight  of  the  Oastoms  and  Inland 
Revenue  Act,  1881,  as  amended  by  section  eleven 
of  the  Oastoms  and  Inland  Revenue  Act,  1889, 
if  these  sections  were  herein  enacted  and  extended  to 
real  property  as  well  as  personal  property,  and  the 
words  *  volantary  *  and  *  voluntarily,*  and  a  reference 
to  a  'volunteer'  were  omitted  therefrom."  This 
transaction  is  none  the  less  a  gift  because  it  was  made 
in  pursoanoe  of  the  marriage  arrangement.  The 
following  oases  were  also  referred  to :  Grossman  v. 
Jt-g.  35  W.  R.  303,  18  Q,  B.  D.  256  ;  Attorney-General 
V.  EUis,  44  W.  R.  13,  [1895]. 2  Q.  B.  406;  and 
Wheeler  v.  Humphreys,  47  W.  B.  17,  [1898]  A.  0. 
506. 

0.  A.  Bussell,  K.a  {ff,  8.  Simmons,  with  him),  for 
the  defendant.— The  defendant  is  not  liable  to  pay 
duty  on  this  sum.  Tiiis  transaction  was  not  a  ^itt ;  it 
lacks  the  natore  of  a  bounty  which  is  essential  to  a 
gift  The  monsT  was  paid  in  pursuance  of  a  bargain 
made  with  the  bride's  fajbher  that  he  would  make  a 
settlement  on  his  daughter.     The  oases  quoted  on  ^ 


behalf  of  the  Orown  axe  distinguishable  from  tba 
present  case. 

Ridley,  J.— The  question  in  this  oase  is  whether 
the  £10,000  was  a  gift  within  the  meaning  of  aection  2, 
sub-section  (1)  (o)  of  the  Finanoe  Act,  1894.  The 
case  of  Attorney'General  v.  WorrdU,  which  was  before 
the  above  Act  had  come  into  force,  was  decided  upon 
section  11,  sub-section  1  of  the  Oustoms  and  Inland 
Revenue  Act,  1889  (52  &  53  Vict.  o.  7),  which 
amended  section  38,  sub- section  2  of  the  Act  of  1881 
(44  &  45  Vict,  c  12).  The  point  argued  in  that  case 
was  whether  the  transaction  there  amounted  to  a  gift 
within  the  meaning  of  eection  11,  sub-section  1  of  the 
Act  of  1889.  In  that  case  certain  hereditamenls  had 
been  mortgaged  to  the  defeodant's  father  to  secure  a 
loan.  By  a  subsequent  deed  made  between  the 
defendant's  father,  the  mortgagors,  and  the  defend- 
ant himself,  in  consideration  of  a  sum  of  money  paid 
by  the  defendant  to  the  mortgagors,  and  in  farther 
consideration  of  the  defendant  covenanting  to  pay  to 
his  father  an  annuity  during  his  lifetime,  the  mort- 
gagors and  the  defendant's  father  conveyed  the 
hereditaments  discharged  from  the  mortgage  debt  to 
the  defeodant.  The  Ok>urt  of  Appeal  held  that  that 
transaction  was  a  gift  of  the  mortgage  debt  to  the 
defendant.  Lord  Esher,  M.R.,  there  said :  **  I  think 
tiiat  it  comes  within  section  11,  sub-section  1,  of  the 
Amending  Statute  of  1889.  It  was,  in  my  opinion, 
a  'gift'  within  that  enactment,  I  have  already 
said  that  what  was  given  was  the  mortgage  deb^ 
which  was  personal  property.  Also,  I  think  that  the 
possession  of  the  property  was  not  assomed  and 
retained  by  the  donee  '  to  the  entire  exclusion  of 
any  benefit  to  the  donor  by  contract  or  otherwise.' 
It  appears  to  me  that  the  covenant  by^  the  son  to  pay 
an  annuity  to  the  father  prevented  this  from  being  a 
pure  and  simple  gift,  and,  therefore,  it  cmies  within 
the  Statutes."  Yet  the  transaction  in  that  case  was  a 
gift,  though  it  was  not  a  pure  and  simple  gift.  That 
cue  was  followed  by  Attorney-General  v.  Johnscn^ 
which  was  a  case  of  somewmit  the  same  natore, 
although  there  was  introduced  the  question  of  a 
testamentary  disposition. 

Oounsel  for  the  defendant  endeavoured  to  dis- 
tinguish both  those  cases  from  the  present  one. 
Firstly,  he  says,  because  the  principle  of  a  testa- 
meatary  disposition  appears  to  have  influenced  the 
mind  of  the  court  in  Attorney-General  v.  Joknsont 
whereas  here  it  does  not  exist.  It  is  quite  true  that 
a  testamentary  disposition  is  referred  to  by  Yanghan 
Williams,  L.J.,  when  delivering  the  judgment  of  the 
Oourt  of  Appeal,  but  one  cannot  help  scf  ing  that  the 
real  ratio  decidendi  in  that  case  was  in  support 
of  the  reasoning  in  the  case  of  Attomey-Genenu  y. 
Worrall,  The  learned  lord  justice  refers  to  the  object 
of  the  statute,  and  states  that  in  Attorney-Generai 
V.  Johnson  it  was  a  gift  of  a  testamentary  nature.  I 
cannot,  however,  accept  the  argument  that  that  was 
the  real  decision  of  the  court,  which,  it  seems  to  me, 
was  based  on  the  principle  laid  down  in  Attorney- 
General  V.  WorralL  The  other  distinction  taken  by 
counsel  is  that  here  the  transaction  only  comes  within 
that  part  of  the  section  which  deals  with  ffifts  not 
made  twelve  months  before  the  death  of  the  deceased 
donor,  and  that,  therefore,  the  reasoning  employed 
by  the  court  in  deciding  the  question  under  the  latter 
part  of  section  11,  sub-section  1,  of  the  Act  of  1889 
does  not  apply.  It  is  true  that  it  does  not  in  this 
same  direct  way  apply;  but  I  think  that  the 
reasoning  does  apply  in  order  to  see  whether 
this  was  a  gift  or  not  It  does  follow,  there- 
fore, that  the  fact  that  there  oonld  be  anything 
given  in  exchange,  or  covenanted  or  agreed  to  be 
given  in  exchange  by  the  donee,  does  not  pieveot  the 
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taraxiiaction  from  Imug  a  gift  if  yon  can  lee,  from  the 
nature  of  it  and  from  considering  the  source  of  the 
matter  and  the  reason  why  it  was  entered  into  a<i  all, 
that  it  was  iotended  as  a  gift.  In  AUomey-Generdl  ▼. 
Worrall  that  was  the  nature  of  the  transaction ;  so, 
too,  I  think  it  is  here.  If  a  man  8«ys :  "  My  daughter 
is  going  to  be  married  to  your  son ;  I  will  setUe  so 
much  on  her  if  you  will  giye  your  son  £10,000,'' 
and  then  the  father  of  the  intended  bridegroom  gives 
the  £10,000  to  his  son,  I  think  that  is  a  gift,  and  i( 
so,  it  is  within  the  principle  of  the  decision  in 
Attorney 'General  y.  Worrcdl,  This  transaotion  is  of 
that  nature.  There  was  no  obligation  which  existed 
under  which  the  father  was  bound  to  p%y  the  son  the 
£10,000,  but  he  made  a  gift  of  it  to  mm  in  exchange 
for  whioh  he  receiTed  nothing.  So  far  this  case,  com- 
pared with  that  of  Attorney -General  v.  Worrall,  is  an 
a  fortiori  case.  Though  the  father  of  the  bridegroom 
received  nothing,  neveith^ess  his  daughter-in-law 
received  a  eettlement  upon  her.  It  appears  to  me 
that  by  parity  of  reasoning  with  the  case  of  Attorney' 
General  v.  Worrall  that  fact  must  be  regarded  as  not 
preventing  what  the  father-iu-law  had  done  from 
being  a  gift. 

It  might  indeed  make  it  not  a  pure  and  simple 
gift ;  yet  in  this  ca«e  I  think  it  was  a  pure  and  simple 
ffift  because  the  consideration  did  not  proceed  to  we 
defendant's  father.  However  that  may  be,  I  am 
unable  to  fiad  that  there  is  anything  to  distinguish 
this  case  from  the  former  decisions. 

I  therefore  think  the  judgment  must  be  for  the 
Grown. 

Judgment  for  Crown,  with  cotts. 

Solicitor  for  the  Crown,  Solicitor  to  Inland 
Revenue, 

SjUcitor  for  defendant.  Id,  G.  Campion  &  Co, 


March  2,  9,  16. 
(a.) 


Pfob.  Div.  &  Adm.  DIv.  1 
Admiralty.  f 

"  The  Manar.' 

Ship'-Mortgage — Action  in  foreign  country— Staying 
proceedings  in  this  country  for  declaration  aa  to 
priorities—B,  S,  C,  1883,  ord,  25,  r.  5. 

On  default  being  made  under  a  mo7'tgage  of  a  British 
ship,  the  mortgagees,  the  plaintiffs,  took  possession  and 
chartered  her  to  a  port  in  France,  where  sJie  and  her 
freight  were  aj*rested  by  the  defendants,  who  were  British 
subjects  and  who  claimed  for  necessaries  supplied  the 
ship,  and  judgment  by  default  being  obtained  in  England 
was  made  ** executory**  in  France*  The  mortgagees 
intervened  in  France,  and  also  commenced  separate  actions 
against  them  and  against  the  mortgagors  asking  for  judg^ 
ment,  declaring  that  they,  as  mortgagees  in  'possession, 
were  entitled  to  the  ship  and  her  freight  in  priority  to  the 
mortgagors  and  to  the  defendants  claiming  for  necessaries. 

The  Court  held  that  the  action  against  the  defendants^ 
who  claimed  for  necessaries,  was  not  vexatious,  and 
ought  not  to  be  stayed;  but  that  the  action  against  the 
mortgagors  ought  to  be  stayed. 

Brooking  v,  Maudslay,  Son,  &  Field,  36  W.  B,  664, 
*3HCh.I).  636,  followed. 

The  plainti£Es  were  the  Northern  Trust  (Limited). 
The  firet  defendants  The  Manar  Steamship   Co. 
(Limited). 
The  seoond  defendants,  Messrs.  Strachan  Bros. 

(a.)  Beported  by  Qwyhnb  Hall,  Esq.,  Banister- 
at-Law.  I 


The  main  issue  raised  was  the  question  of  priorities 
as  between  the  plaintiffb,  as  mortgagees  of  the  steam- 
ship TJie  Manar,  and  the  secona  defendants  Messrs. 
Straohan  Bros.,  ship  chandlers,  who  had  supplied 
necessaries  to  the  ship. 

The  immediate  question  whioh  the  court  had  to 
consider  was  raised  by  both  defendants  applying  by 
motion  under  ord.  25,  r.  5,  to  stay  actions  brought 
by  the  plaintiff  seeking  declaratory  judgments  as  to 
thfir  rights  in  The  Manar  and  her  freight  in  the 
circumstances  following. 

The  Manar  is  a  steel  screw  steamship  of  2,562  tons 
gross,  built  in  1892,  and  owned  by  The  Manar 
Steamship  Co.  (Limited),  a  corporation  dating  from 
th<)  13th  of  January,  1900. 

Ou  the  26th  of  June  of  that  year,  the  company 
registered  a  statutory  first  mortgage  of  the  ship  for 
£17,000,  with  interest  at  7  per  cent,  to  the  plaintiffs, 
as  a  collateral  security,  they  being  the  trustees  for 
debenture  holders. 

The  mortgagors  made  default  in  payment  of 
principal  and  interest,  and  in  Maroh,  1902,  the  plain- 
tiffs took  the  necessary  steps  to  ob!}fdn  possession  of 
the  vessel,  giving  notice  to  the  master  and  the 
charterers  of  the  ship,  and  on  the  ezpiratioa  of  her 
then  charter  the  plaintdfis  chartered  her  to  a  Peruvian 
firm  to  load  a  cargo  of  phosphates  from  Banfort,  in 
South  Carolina,  for  St.  Nazure,  France,  and  on  the 
5th  of  May  steps  were  taken  to  voluntarily  wind  up 
The  Manar  Steamship  Co. 

On  the  ship's  arrival  at  St.  Nazaire  the  consignees 
took  delivery  of  the  cargo  and  became  liable  for 
freight,  and  on  the  10th  of  Jane  the  defendants, 
Messrs.  Strachan  Bros.,  ship  chandlers  of  Newcattle, 
took  proceedings  at  St  Nazaire  as  creditors  of  the 
owners  for  necessaries  supplied  to  the  vessel  while  in 
the  United  Kingdom  and  at  New  York,  and  they 
arrested  the  vessel  for  19,500  francs,  being  the 
balance  due  on  such  account. 

The  French  court  directed  the  plaintiffs  through 
the  master  of  the  vessel  to  give  bail  for  25,000  francs 
to  answer  that  claim,  and  mreoted  Messrs.  Strachan 
Bros.,  to  five  bail  to  the  master  for  20,000  francs  to 
meet  a  claim  for  damages  in  case  it  should  thereafter 
transpire  that  the  arrest  was  wrongful. 

Oa  the  21st  of  June  Messrs.  Strachan  Bros., 
obtained  judgment  by  default  in  the  King's  Bench 
Division  in  England  for  £759  10s.  9d.  against  the 
mortgagors,  the  freight  having  already  been  attached 
by  the  master  of  the  vessel  aad  by  the  Bsrry  Graving 
Dook  and  Engineering  Co.  in  respect  of  a  claim  for 
repairs  to  the  ship. 

The  mortgage  wai  afterwards  made  executory  in 
F/anoe  and  the  Bnglith  j  udgment,  obtained  by  Messrs. 
Strachan  Bros,  also  became  exeoutorv,  and  their 
attachment  of  the  freight,  and  also  the  plaintiff's 
mortgage,  were  declared  valid. 

On  the  2nd  of  December  the  plaintiffs  commenced 
proceedings  at  St  Nazaire  for  a  declaration  of  the 
validity  of  the  arrest  of  freight  by  Messrs.  Strachan 
Bros,  to  be  set  aside,  and  for  a  declaration  that  they 
had  no  rights  over  the  vessel  and  for  judgment  in 
the  same,  and  for  an  order  directing  the  consignees 
of  the  cargo  to  pay  the  freight  to  the  plaintiff i  as 
mortgagees. 

In  January  of  the  present  year  the  plaintiffs  oom- 
menced  the  present  action  and  claimed  a  declaration 
that  they  were  the  owners  of  the  vessel  in  March,  1902, 
as  duly  registered  first  mortgagees,  aad  as  mortgagees 
in  possession  in  April  were  entitled  in  priority  to  the 
deundants  to  the  freights  earned  by  the  vessel  while 
in  tiieir  possession. 

In  February  The  Manar  was  sold  to  Swedish 
purdiasers.  The  defendants,  Messrs.  Strachan  Bros, 
aad  the  liquidator  of  The  Manar  Steamship  Co., 
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applied  in  ohambers  (1)  that  as  against  Messrs* 
Straohan  Bros,  the  aotion  might  bo  stayed  or  dis« 
missed  with  costs,  and  (2)  that  as  against  The  Manar 
Steamship  Oo.,  the  action  might  be  stayed  until  the 
plaintiffs  mdemnified  the  defendant  company  against 
all  costs. 

Ord.  25,  r.  5,  provides  that:  **No  action  or 
proceeding  shall  be  open  to  objection  on  the  ground 
that  a  merely  declaratory  judgment  or  order  is  sought 
thereby  and  the  court  may  make  bindiog  declarations 
of  right  whether  any  consequential  relief  is  or  could 
be  claimed  or  not." 

On  behalf  of  the  plaintiffs  evidence  was  giveQ  that 
the  French  court  would  apply  English  law  aud  there- 
fore a  declaratory  judgment  was  sought,  but  the 
defendanis  alleged  that  the  French  court  could  apply 
French  law  and  the  judgment  of  the  Kaglish  court 
would  have  no  further  force  than  us  evidence. 

HoUon,  K,G,,  and  Adair  Roche,  in  support  of  the 
aotion,  on  behalf  of  Messrs.  Straohan  Bros. 

//.  E,  IVright,  for  the  liquidator  of  The  Manar 
Bteamship  Co  ,  relied  ou  Brooking  v.  Maudslay,  Son,  <t- 
Field,  36  W.  E.  664,  38  Oh.  D.  636. 

ScruUon,  K.C,  and  Balloch,  for  the  plaiatiff^,  cited 
Hyman  v.  Hdm,  32  W.  R.  258,  24  Oh.  D.  631 ; 
Simpson  v.  Fogo,  11  W.  R.  418.  1  Hem.  &  M.  195 ; 
Liverpool  Marine  Credit  Co,  v.  Hunter,  16  W.  B.  1090. 

BuoKifiLL  J.,  after  statiog  the  facts,  said  it  has 
been  argud  ia  the  first  motion  on  bahalf  of  the 
defendants,  Straohan  Bros.,  that  in  the  circumstances 
the  proceedings  instituted  by  the  plaintiffi.  the 
Northern  Trust  (Limited),  cannot  be  of  practical  utility 
to  them.  To  at  they  amount  to  an  improper  inter- 
ferenoe  with  the  proceediogs  in  another  country,  and 
that  they  are  in  their  nature  oppressive  and  vexatious 
With  regard,  hoivever,  to  the  first  objection  I  cannot 
rely  on  the  affidavits  of  Freach  lawyers  which  have 
beon  read  iu  the  course  of  the  arguments  addressed 
to  me,  for  they  do  not  make  it  clear  what  effect  a  j  udg- 
ment  in  this  action  would  have  upon  the  proceedings 
in  France.  I  must,  therefore,  treat  tiie  matter  as 
opeo,  and  on  consideration  I  do  not  find  that  it  has 
been  made  out  to  my  satisfaction  that  the  declarations 
sought  by  the  plaintiffs  will  not  be  of  practicsl  utility 
to  them,  nor  am  I  able  to  say  that  this  action  is  an 
improper  interference  with  the  prooeediog j  in  France ; 
and  the  defendants  have  failed  to  satisfy  me  that  the 
declaration  asked  for  is  oppressive  or  vexatious,  or  an 
abuse  of  the  process  of  this  court.  The  result  is  that 
I  see  no  reason  for  staying  the  action  and  therefore 
dismiss  the  first  motion  with  costs.  The  second 
motion  is  made  on  behalf  of  the  liquidator  of  The 
Mtnar  Steamship  Oo.  for  the  purpose  of  staying  an 
action  by  the  same  plaintiffs  in  which  they  claim  a 
declaration  similar  to  the  action  I  have  just  dealt 
with.  The  facts,  however,  in  this  second  case  are 
different  Here  the  plaiatiffs  have  attacked  the 
steamship  company,  though  the  company  has  not 
shown  any  desire  to  challenge  the  validity-  of  the 
mortgage  under  which  the  vessel  was  taken  posses- 
sion of  by  the  plaintiff  s,  or  to  challenge  t^e  right  of 
the  plaintiffs  to  freight  earned  under  the  charter- 
paity.  It  is  true  that  the  liquidator  has  alleged  in 
his  affidavit  filed  in  this  action  that  the  mortgage  on 
the  ship  may  be  invalid  on  the  ground  that  "  no  valid 
resolution  of  the  company  was  passed  authorizing 
the  borrowing  of  the  sums  in  question,  and 
that  '*  there  are  substantial  and  complicated  questions 
to  be  inquired  into  before  judgment  can  be  properly 
given  in  this  action ;  but  there  are  no  funds  belonging 
to  the  oomp«my  for  the  defence  of  this  action,  in  which 
no  aabstaotial  relief  is  claimed  againat  the  company, 


and  which  is,  I  believe,  brought  against  the  oompsny 
solely  for  the  purpose  of  obtaining  a  declaration,  as  to 
EagiiBh  law  to  bs  used  by  the  plainti£EB  in  certain 
proceediogs  in  the  French  courts." 

From  that  affidavit  I  gather  that  it  is  possible  that 
the  company,  apparently  without  funds,  and  now  in 
liquidation,  and  without  any  desire  to  litigate,  may 
hereafter  choose  to  claim  on  behalf  of  thoee  interested 
a  declaration  that  the  mortgage  is  invalid  ;  but  this  is 
not  a  case  where  the  cmtract  is  alleged  to  be  void. 
The  allegation  amounts  to  no  more  than  this — that 
Within  the  time  limited  by  law  the  company  may, 
perhaps,  seek  to  set  the  mortgage  aside.  The  pliuntiift, 
however,  say  that  this  question  must  be  settled  now. 
The  liquidator,  on  the  other  hand,  saje  he  is  not 
bound  to  have  his  hand  forced,  and,  in  support  of  that 
view  a  passage  has  b>en  r^ad  from  Stirliogf,  J.,  in 
Brooking  v.  Maudslay,  Son,  &  Fields  38  Oh.  Div.  636, 
at  p.  645,  which  appears  to  me  to  be  in  point. 

The  plain  tiff d  at  the  present  time  are  in  a  poaitum 
of  having  lest  a  sum  of  money  on  mortgage,  taken 
possession  of  the  ship,  chartered  her,  aud  earned 
freight,  whilst  the  defendants.  The  Manar  Steamship 
Oo.,  though  aware  of  these  proceedings,  have  not 
been  antagonistic.  The  company  has  not  attatdced 
the  plaiatiffs,  and  until  the  plaintiffs  were  attacked 
bv  Straohan  Bros,  in  France  matters  between  the 
plaiatiffis  and  the  defendant  compauy  were  at  reel. 
After,  howevfr,  Strachan  Bros,  had  proceeded  in 
France  against  the  defendant  company  in  respect  of 
necessaries  supplied  to  the  ship  of  which  the  plaintiffi 
are  mortgagees,  but  iu  which  the  defendant  company 
did  not  appear,  the  Northern  Trust  (Limited},  as 
plaintiffs,  put  the  law  in  motion  by  the  present  pro- 
ceedings against  the  defendant  company  for  no  other 
reason,  so  far  as  I  can  see,  than  to  obtain  a  dedan- 
tion  for  use  in  France  in  litigation  to  which  the 
defendants.  The  Manar  Steamship  Oo.,  have  not  made 
themselves  parties.  It  seems  to  me,  therefore,  that 
this  proceeding  is  oppressive  and  vexatious,  and  I 
direct  that  the  plaintiffs'  action  be  stayed — ^not  dis- 
missed— and  that  the  costs  be  paid  by  the  plaintiffs. 

First  motion  disallowed  with  costs;  second  motion 
allowed  tcith  costs. 

Solicitors  for  the  plaintiffs,  King,  Wigg,  <€;  Co.,  for 
George  Armstrong  &  Sons,  Kewcastie-upon-Tyne. 

Solicitors  for  both  defendants,  Pritchard  &  Sons, 
for  Wilkinson  <0  Marshall,  Newcastle-upon-Tyne. 
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COXTBT  OB  AfPBAIi. 


Court  of  Appeal. 

Prom  K.  B.  Div.  )         AnrSl  2q    ^0- 

(Collins,  M.R.,  and  StirUng  and  }        ^S  J  1 1     ' 
Mathfew,  L.JJ.)  j      •      ^*y  ^^• 

MoQuiRB  V.  Western  Morning  News  Co.  (a.\ 

Libel — Fair  comrrunt — Criiiciim  on  literary  work — 
Province  of  jury. 

Where  the  defence  of  /air  comment  is  set  up  in  an 
action  for  libel  in  respect  of  a  criticism  on  a  literary 
worJc.  the  jury  ought  not  to  be  left  to  make  their  own 
opinion  of  the  literary  merits  of  the  work  the  test  of/air^ 
ness  or  unfairness.  Unless  there  is  in  the  criticism  some 
dement  which  may  support  an  inference  of  unfairness  in 
some  other  sense,  such  as  an  attack  on  the  personal 
character  of  the  plaintiff  or  an  imputation  that  the  plain^ 
tiff  has  written  something  which  he  has  not  in  fad 
written,  it  is  the  duty  of  the  judge  to  withdraw  the  case 
from  the  jury  and  to  hold  that  there  is  no  libel. 

Applioation  by  the  defendants  for  jndgment  or 
new  trial  in  an  action  tried  before  Bidley,  J.,  and  a 
jury. 

The  plaintiff  was  an  author,  aotor,  and  theatrical 
manager,  and  the  action  was  brQuffht  to  recover 
damages  for  an  alleged  libel  published  of  and  con- 
oemiog  the  plaintiff  as  an  actor  and  theatrical 
manager,  and  the  author  of  a  certain  play,  in  the 
defendant's  nevspaper,  the  Western  Morning  News. 

On  the  24th  of  June,  1901,  the  plaintiff  produced  at 
the  Theatre  Boyal,  Plymouth,  a  musical  play  written 
and  composed  by  himself,  and  entitled  The  Major. 

The  play  was  performed  by  a  trayelliuK  company 
under  the  management  of  the  plaintiff,  and  the 
plaintiff  himself  took  one  of  the  parts. 

The  alleged  Ubel  was  contained  in  a  criticism  on 
the  play  which  appeared  in  the  Western  Morning  News 
on  the  25th  of  June,  1901,  and  was  as  follows :  **  A 
three-act  musical  absurdity,  entitled  The  Major, 
written  and  composed  by  Mr.  T.  0.  McQdre,  was 
pcesented  last  evening  before  a  full  house  by  the 
author's  company.  It  cannot  be  said  that  many  left 
the  building  with  the  satisfaction  of  having  seen  any- 
thing like  the  standard  of  play  which  is  generally  to 
be  witnessed  at  the  Theatre  fioyal.  Although  it  may 
be  described  as  a  play.  The  Major  is  compoeed  of 
nothing  but  nonsense  of  a  not  very  humorous 
character,  whilst  the  music  is  far  from  attractive. 
Tiiis  comedy  would  be  very  much  improved  had  it  a 
substantial  plot  and  were  a  good  deu  of  the  sorry 
•tuff  taken  out  of  it,  which  lowers  both  the  players 
and  the  play.  No  doubt  the  actors  and  actresses  are 
well  suited  to  the  piece,  which  gives  excellent  scope 
lor  mu8ic*hall  artistes  to  display  their  talent  Among 
Mr.  McQaire's  company  there  is  not  one  good  aotor 
or  actress,  and,  with  the  exception  of  Mr.  Ernest 
Braime,  not  one  of  them  can  be  said  to  have  a  voice 
for  singing.  The  introduction  of  common,  not  to  say 
vulgar,  songs  does  not  tend  to  improve  the  character 
of  the  performance,  and  the  dancing,  which  forms  a 
prominent  feature,  is  carried  out  with  very  little 
gracefulness." 

The  innuendo  set  out  in  the  statement  of  daim  was 
as  follows:  *'By  the  said  words  the  defendants 
meant  and  were  understood  to  mean,  and  the  meaning 
of  the  said  words,  is,  that  the  said  plav  was  dull, 
vulgar,  and  degrading,  that  the  members  of  the 
plaintiffs  company  were  incompetent  as  actors, 
singers,  and  dancers,  thatthey  were  music-hall  artistes, 
and  that  the  plaintiff  was  himself  incompetent  both 
as  an  actor  and  composer  as  aforesaid." 

(a.)  Reported  by  F.  G.  Bttoker,  Esq.,  Barrister- 
at-I^w, 


The  defendants  by  their  defence  bleaded  that  the 
matter  complained  of  was  publishea  by  them  in  the 
ordinary  course  of  their  busmess  aspnbUo  journalists, 
and  without  any  malice,  and  that  it  was  a  fair  and 
bond  fide  criticism  upon  the  plaintiff's  play  and  its 
performance,  which  were  matters  of  public  interest, 
and  was  therefore  no  libel. 

At  the  irial  evidence  was  given  as  to  the  character 
of  the  play  and  its  performance.  There  was  no 
evidence  of  any  personal  malice  towards  the  plaintiff, 
or  of  any  indirect  motive,  on  the  part  of  the  writer  of 
the  criticism,  or  of  any  one  responsible  for  the 
management  of  the  defendants*  newspaper. 

Bidley,  J.,  left  to  the  jury  the  question  whether 
the  criticism  complained  of  was  or  was  not  a  libel. 
The  jury  returned  a  verdict  for  the  plaintiff  for  £100 
damag^. 

The  defendants  applied  for  judgment  or  a  new 
trial. 

Duke,  K.C.,  and  J.  A,  Hawke,  for  the  defendants. — 
The  words  complained  of  are  merely  fair  comment 
and  bond  fide  criticism,  the  subject  of  the  comment 
and  criticism  being  a  literazj  work  which  has  been 
submitted  to  the  judgment  of  the  pubUc  The  right 
of  fair  comment  and  fur  criticism  on  books  and  other 
literary  productions  has  been  clearly  established  in  a 
series  of  authorities — ^viz.,  Carr  v.  Hood,  1  Camp. 
355 ;  Campbell  v.  SpoUiswoode.  11  W.  B.  569,  3  B.  & 
8  769;  and  Merivale  v.  Carson,  36  W.  B.  231,  20 
Q.  B.  D.  275.  The  expressions  **fair  comment"  and 
**  fair  criticism  "  mean  that  which  may  fairly  be  con- 
sidered comment  or  criticism ;  they  do  not  mean  such 
comment  or  critidtm  as  a  jury  may  think  to  be  fair 
or  temperate.  So  long  as  criticism  remains  criticism 
on  literary  or  other  work,  and  does  not  break  away 
ii  to  an  attack  on  private  character,  then,  although  in 
the  opinion  of  a  jury  it  may  be  exceisive  or  ex- 
aggerated, it  does  not  constitute  a  Ubel.  In  this  cape 
the  learned  judge,  after  hearing  the  whole  of  the 
erideuce,  ought  to  have  told  the  juij  that  there  was 
no  evidence  of  anything  beyond  fair  comment,  and 
to  have  directed  a  verdict  and  judgment  for  the 
defendant. 

They  also  cited  Wason  v.  WaUer,  17  W.  B.  169. 
L.  B.  4  Q.  B.  73;  South  SeUon  Coal  Co.  v.  North 
Eastern  News  Associaiion,  42  W.  B.  322,  [1894]  I  Q.  B. 
133;  UenwoodY.  Harrison,  20  W.  B.  1,000,  L.  B.  7 
0.  P.  606;  FarU  v.  Leify,  9  W.  B.  71,  9  C.  B.  N.  S. 
342 ;  and  Macleod  v.  Wakley,  3  C.  &  P.  311. 

ClaveU  Salter,  for  the  plaintiff.— The  arp;ument 
for  ^e  defendants  treats  fau  comment  as  being  co- 
extensive with  comment,  and  leaves  no  room  at  all 
for  unfair  comment.  But  what  the  Iaw  ijroteots  is 
not  1^1  comment,  but  fair  comment  as  distinguished 
from  unfahr  comment.  The  test  for  distjuguishing 
between  the  two  is  whether  the  expression  of  the 
comment  is  fair  or  not,  and  that  is  a  question  for  the 
jury.  The  jury  are  to  say,  not  whether  they  agree 
with  the  comment,  but  whether  the  comment  exceeds 
the  bounds  of  what  is  fair.  There  is  no  ground  for 
setting  aside  the  verdict  of  the  jury  in  this  case. 

Duke,  K.C.,  replied. 

Cur.  adv.  vuU. 

May  11.— Collins,  M.B.,  read  the  following  judg- 
ment :  This  is  an  application  by  the  defendants  for  a 
new  trial  or  judgment  in  an  action  for  libel  tried 
before  Bidley,  J.  The  plaintiff  is  an  author  and 
aotor,  and  the  action  is  founded  upon  a  notice  which 
appeared  in  the  defendants*  newspaper  of  a  mudoal 

Slay  written  and  composed  by  the  plaintiff  and  pro- 
uced  by  a  company  under  his  manaffement  at  the 
principal  theatre  in  Plymouth.  The  ^aintiff  himself 
acted  a  part  in  the  play.  The  notice  complained  of 
was  as  follows :  [His  lordship  read  the  allM;ed  libel 
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as  set  out  above.]  It  appears  on  the  faoe  of  the 
statement  of  daim  that  the  notice  complained  of  was 
a  dramatic  criticism  of  a  play  publicly  acted;  and 
therefore  it  could  not  be,  and  was  not,  contended  for 
the  plaintiff  that  there  was  any  libel  unless  the 
ori*iQum  exceeded  the  bounds  of  ''  fair  commeat."  It 
was  not  suggested  that  there  was  any  evidence  of 
aotual  malioe,  there  were  no  personal  imputations,  nor 
could  any  statement  of  fact  be  impugned.  The 
innuendo  set  out  in  the  claim  does  not  charge  any 
misstatement  of  fact,  but  confines  itself  to  matters 
of  opinion  only.  It  is  as  follows :  "By  the 
said  words  the  defendants  meant  and  were  under- 
stood to  mean,  and  the  meaning  of  the  said  words  is, 
that  the  said  play  was  dull,  vulgar,  and  degrading, 
that  the  membsrs  of  the  plaintiff's  company  were 
incompetent  as  actors,  siogers,  and  dancers,  that  they 
were  music-hall  artistes,  and  that  the  plaintiff  was 
himself  incompetent  both  as  an  actor  and  composer  as 
aforesaid."  The  plaintiff,  however,  contended  that 
the  notice,  though  comment,  was  not  ''  fair  com- 
ment"; and  the  junr  apparently  adopted  this  view, 
and  found  for  the  plaintiff,  with  £100  damages.  The 
defendants  challenge  the  verdict  on  the  ground  of 
misdirection,  and  auo  as  being  against  the  weight  of 
evidenoe;  but  they  rested  their  case  mainly  on  the 
ground  that  on  the  facts  admitted  and  proved  it  was 
competent  for  the  court  itself,  notwithstanding  the 
verdict  of  the  jury,  to  enter  judgment  for  the 
defendants. 

This  raises  a  very  important  question  as  to  what  are 
the  limits  of  '*  fur  comment "  on  a  literary  work,  and 
as  to  what  are  the  respective  provinces  of  tiie  judge 
and  jury  with  respect  thereto.  One  thing,  however, 
is  perfectly  clear,  and  that  is  that  the  jury  have  no 
right  to  substitute  their  own  opinion  of  the  literary 
merits  of  the  work  for  that  of  the  critic,  or  to  try  the 
"fairness"  of  the  criticism  by  any  such  standard. 
"  Fair,"  therefore,  in  this  collocation  certunly  does  not 
mean  that  which  the  ordinary,  reasonable  man,  "  the 
man  on  the  Olapham  ommbus,"  as  Lord  Bowen 
phrased  it,  the  juryman  common  or  spedal,  would 
think  a  correct  appreciation  of  the  work;  and  it 
is  of  the  highest  importance  to  the  oommuoity  that 
the  critic  should  be  saved  from  any  such  possi- 
bility. In  principle,  therefore,  there  would  be  nothing 
to  leave  to  the  lury  imless  there  was  some  element  in 
the  criticism  whicm  might  support  an  inference  of 
unfairness  in  some  other  sense.  No  doubt  this 
element  might  be,  and  has  been  described  in  various 
ways,  and  different  instances  of  it  given;  but,  broadly, 
I  think  Mr.  Duke  is  right  in  contending  that,  in  the 
case'of  a  literary  work  at  all  events,  it  is  something  that 
passes  out  of  the  domain  of  criticism  itself.  (Mticism 
cannot  be  used  as  a  doak  for  mere  invective,  nor  for 
personal  imputations  not  arising  out  of  the  subject- 
matter  or  not  based  on  fact.  '*  If,"  lays  Lord  EUen- 
borough  in  Carr  v.  Hoody  reported  in  a  note  to  Tdbart 
V.  Tipper,  1  Oamp.  350,  "  the  commentator  does  not 
step  aside  from  the  work  or  introduce  fiction  for  the 
purpose  of  o  ndemnation  he  exercises  a  fair  and 
legidmate  right.  •  •  .  Had  the  party  writing  the 
oritioism  followed  the  plaintiff  into  domestic  life  for 
the  pqrposes  of  slander,  that  would  have  been 
libellous  "  And,  in  another  passage,  **  Show  me  an 
attack  upon  the  moral  character  of  this  plaintiff  or 
any  attack  upon  his  character  unconnected  with  his 
authorship,  and  I  shall  be  as  ready  as  any  jadge  who 
ever  sate  here  to  protect  him."  In  Meriva^e  v.  Carson, 
Boweo,  L.J.,  says:  *'  In  the  case  of  literary  criticifem 
it  is  not  easy  to  conceive  what  would  be  out^de  Uiat 
region" — i,e,,  of  fair  comment — "unless  t^e  writer 
went  out  of  bis  way  to  make  a  personal  attack  on  the 
oharaoter  of  the  author  of  the  work  which  he  was 
criticizing.    In  such  a  case  the  writer  would  be  going  I 


beyond  the  limits  of  criticism  altogether,  and  there- 
fore beyond  the  limits  of  fair  oritioism.    .     .     •      • 
Still,  there  is  another  class  of  cases  in  whioh,  as  it 
seems  to  me,  the  writer  would  be  travelling  out  of 
the  region  of  fair  criticism — I  mean  if  he  impatts  to 
the  author  that  he  has  written  something  which  in 
fact  he  has  not  written.    That  would  be  amisde 
tion  of  the  work."    I  think   'fair"   embraces 
meaning  of  honest  and  also  of  relevancy.    The 
expressed  must  be  honest  and  most  be  suoh  as  can 
fairly  be  called  criticism,    I  am  aware  that  the  word 
'*  moderate  "  has  baen  used  in  this  connexion — WoBon 
V.  Wdlter^wiih  reference  to  comment  on  the  conduct 
of  a  public  man;    but  I  thick  it  is  onljr  used  to 
express  the  idea  that  invective  is  not  criticism.    It 
certainly  cannot  mean  moderate  in  the  sense  that  that 
which  is  deemed  by  a  jury,  in  the  case  of  a  literary 
criticitm,  extravagant,  and  the  outcome  of  prejudioe 
on  the  part  of  an  honest  writer,  is  neoessarily  beyond 
the  limit  of  fair  comment — see  MerivaU  v.    Canon, 
No    doubt   in  most  cases   of  this   class  there   are 
expressions  in  the  impugned  document  capable  of 
bemg   interpreted   as  fuliog  outside  the  limit  of 
honest  criticisiD,  and  therefore  it  is  proper  to  leave 
the  question  to  the  jury,  and  in  all  cases  wheie 
there  may  be  a  doubt  it  may  be  convenient  to  take  the 
opinion  of  a  jury.    But  it  is  always  for  the  judge  to 
say  whether  the  document  is  capable  in  law  of  being 
a  libel.    It  is,  however,  for  the  plaintiff,  who  rests 
his  daim  upon  a  document  which  on  his  own  state- 
ment purports  to  be  a  criticism  of  a  matter  of  public 
interest,  to  show  that  it  is  a  Ubel — i.e.,  that  it  travels 
beyond  the  limit  of  fair  criticism ;  and  therefore  it 
must  be  for  the  judge  to  say  whether  it  is  reasonably 
capable  of  being  so  interpreted.    If  it  is  not,  thera 
is  no  question  for  the  jury,  and  it  would  be  oompe- 
tent  for  him  to  give  judgment  for  the  defendant.     In 
Henwood  v.   Harrison   3ie  action   was  against    ttie 
Queen's  printer,  who,  under  the  direction  of  the  Lords 
of  the  AdmiraJty,  had  printed  a  blue-book  containing 
a  letter  defamatory  of  the  plaintiff  and  had  sold 
copies  of  the  same  in  ordinary  course.    The  defence 
was  that  the  letter  was  a  fair  comment  on  a  matter  of 
public  importance.    It  was  admitted  that  the  defend- 
ant acted  bond  fide  and  without  malice.    Brett,  J., 
nonsuited  the  plaintiff,  and  the  Court  of  Common 
Plfas,  Grove,  J.,    dissenting,  upheld   the  nonsoit 
Willes,   J.,    who    delivered  the   judgment   of    the 
majority,    said :     '<  la     actions     of    libel,    as    in 
ether     cases     where     questions     of     fact,     when 
they    arise,    are    to    be    decided     by     the    jurp, 
it  is  for  the  court  first  to  determine  wnether  there  is 
any  evidence  upon  which  a  rational  verdict  for  the 
affirmant  could  be  founded."    In  that  case,  as  in  this, 
actual  malice  was  not  suggested,  but  the  plaintiff 
nevertheless  insisted  that  there  was  a  question  for  the 

i'ory,  and  the  ground  of  the  non-suit,  which  was  up- 
leld,  was  that  the  publication  was  "  in  the  nature  of 
fair  criticism  of  a  propoml  affecting  a  matter  of  great 
national  importance."  That  case,  therefore,  in  its 
actual  decision  is  directly  in  point.  The  dedsian,  so 
far  as  I  know,  has  never  been  questioned,  thoogh 
exception  has  been  taken  to  the  use  of  the  word 
"privilege"  to  describe  the  public  right  of  fair 
comment,  and  some  eminent  judges  have  preferred 
not  to  use  a  word  which  according  to  its  technical 
etymology,  denotes  the  special  right  of  an  individual 
as  extending  to  cover  the  common  rights  of  the  whole 
community  at  lar|;e.  In  Merivale  v.  Goiraon,  Bowen, 
L  J.,  treats  th^s  difference  of  view  as  one  rather  con- 
cerned with  the  '*  metaphysical  exposition "  of  the 
origin  of  the  risht  itself  than  with  the  limits  of  its  exer- 
cise, and  he  adds :  **  But  the  question  is  rather  academ- 
ical than  practical,  for  I  do  not  think  it  would  make  any 
substantial  difference  in  the  present  case  sriiich  view 
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the  right  one."    Indeed,  sinoe  the  tune  of  Lord 
SUenboroagh,  there  does  not  seem  to  have  been 
any   difiEierenoe   as   to   the    extent   and    limits   of 
the  right  itself  in  the  case   of   literary   oritioitm, 
and  it  was  more  commonly  than  not  treated  as  resting 
on  the  principle  explained  by  WiUes,  J.,  in  Henwood 
-Vm  Harrison,  which  was  decided  in  1872,  after  Campbell 
▼.   SpoUiawoode,  decided  in   1863,  nntil  Merivate  ▼. 
CarBon,  decided  in  1887 :  see,  for  instance,  Wa&on  y. 
Walter,  decided  in  1868.    It  certainly  does  not  seem 
that  the  learned   jud^  who  suggested   the  later 
exposition  of  the  ri^^ht  intended  in  any  way  to  abridge 
the  right  of  the  critic  as  measured  by  the  doctrine  of 
"  pri^eged  occasion,"  or  to  interfere  with  the  respec- 
tive provinces  of  judge  and  jury  in  questions  of  Ubel. 
I  thiok  these  considerations  throw  some  light  on  the 
genesis   and  meaning  of  the  word  "fair'*  in  the 
expression  "fair  comment,"  which  is  not  of  merely 
recent  origin  and  co-existed  with  the  view  that  the 
doctrine  of  "privileged  occasion"  applied  to  such 
cases.    The  comment,  in  order  to  be  within  the  pro- 
tection of  the  privilege,  had  to  be  f  Air — t.e.,  not  such 
as  to  disclose  in  itsefi  actual  malice.    It  also  had  to 
be  relevant;  otherwise  it  never  was  within  it,  and 
the  judge  could  hold  as  a  matter  of  law  that  the 
privilege  did  not  extend  to  it,  Huntley  v.  Ward,  6  0.  B. 
N.  S.  614,  8  W.  B.  0.  L.  Dig.  39 ;  WarrenY.  Warren,  1 
Or.  M.  &  B  250,  and  in  such  case  the  only  defence 
was    truth.     These    factors    were,    I    think,    in- 
tended    to     be     covered     compendiously    by    the 
epithet  "  fair."    In  other  words,  it  was  intended  to 
exclude  those  elements  which  took  the  comment  out 
of,  or  prevented  it  from  falling  within,  the  privilege 
of  the  occasion.    The  result  is  that  the  question  of 
"  fair  comment "  is  no  more  exclusively  for  the  jury 
in  one  view  of  the  nature  of  the  right  than  in  the 
other.    In  my  opinion,  there  is  in  this  case,  in  the 
language  of  Wilfes,  J.,  above  cited,  no  evidence  on 
which  a  rational  verdict  for   the  plaintiff  can  be 
founded,  and  the  defendants  are  therefore  entitled  to 
have  judgment  entered  for  them.    In  this  view  it  is 
not  necessary  to  consider  the  grounds  on  which  a  new 
trial  is  asked  for ;  but  if  there  was  any  evidence  fit  to 
be  considered  by  aj  ury,  I  am  dearly  of  opinion  that 
the   verdict  was   against   the  weight  of   evidence. 
Further,  as  to  misdirection,  I  think  that,  though  at 
the  outset  of   his  summing-up  the  learned  judge 
correctly  laid  down  the  law  as  to  the  extent  of  the 
defendaiits'  right  of  criticism,  the  latter  part  of  his 
summing  up  may  have  helped  the  jury  to  apply  the 
standard  of  their  own  taste  to  the  appreciation  of  the 
thing  criticized,  and  to  measure  the  rights  of  the  critic 
accordingly.    We  have  had  excerpts  from  the  play, 
indudiog  the  sonfB  and  the  stage  directions,  read  to 
us ;  and  I  think  it  right  to  say  that,  in  my  opinion, 
it  would  be  matter  of  regret  for  all  well-wishers  of 
the  stage  if  an  honest  critic  were  debarred  from  com- 
menting in  the  sense  of  this  criticism  on  such  a 
productioD. 

Stibliko  and  Mathew,  L.JJ.,  concurred. 

Judgment  for  defendants* 

Solicitors  for  the  plaintiffs,  Law  &  Worssam,  for 
Bond  &  Fearce,  Plymouth. 

Solicitors  for  the  defendants,  Crowdera,  Vizard,  & 
Oldham,  for  Booker,  Matthews,  tfe  Co.,  Plymouth. 


April  24. 


.    From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Stirling  and  | 

Mathew,  L.JJ.)  ) 

Vamplbw  and  Othees  v.  Paekqatb  Iron  and 
Steel  Co.  (Limited),  (a.) 

Master  and  servant — Compensation  for  injury  by  acci- 
dent— **  Workman** — Independent  contractor — Work^ 
men*s  Compensation  Act,  1897  (60  &  61  Vict.  c.  37), 
«.  7  (2). 

A  contractor,  who  enters  into  an  agreement  to  be  paid 
weekly  for  the  amount  of  loork  which  he  and  his  oum 
workmen  can  do,  and  who  meets  with  an  accident  in  the 
course  of  his  employment  with  manufacturers  at  tJieir 
works,  is  not  himself  a  ^^toorkman  "  within  the  meaning 
of  section  7,  sub-section  %  of  the  Workmen* s  Compensa- 
tion Act,  1897. 

This  was  an  appeal  from  the  refusal  of  the  learned 
judge  of  the  Botiierham  County  Court  to  award  com- 
pensation to  the  dependents  of  a  deceased  workman 
under  the  Workmen's  Compensation  Act,  1897. 

The  question  was  whether  the  deceased  man  was  a 
workman  or  an  independent  contractor,  and  the 
evidence  upon  which  the  county  court  judge  held 
that  he  was  an  independent  contractor,  and  that  the 
dependents  were  therefore  not  entitled  to  compensa- 
ti'^n  under  the  Act,  was  to  this  effect. 

Yamplew  had  entered  into  a  sub-contract  to  work 
for  the  respondent  company  at  breaking  steel  and 
clearing  cinders,  being  paid  weekly  by  the  ton.  He 
had  five  men  and  tiTO  boys  working  under  him,  whom 
he  engaged  and  discharged,  and  the  average  amount 
of  his  weekly  earnings  was  £4. 

H.  W.  W.  Wilberforce,  for  the  appellants.— The 
county  court  judge  apparently  intended  to  decide  this 
case  on  the  authority  of  Simmons  v.  Faulds,  17  Times 
L.  B.  352,  where  it  was  held  that  the  applicant,  a 
foreman  bricklayer,  was  a  sub-contractor  to  supply 
labour,  and  was  therefore  not  within  the  Act  In  the 
subsequently  decided  case  of  Evans  v.  Fenwyllt  Dinas 
Silica  Brick  Co.,  18  Times  L.  B.  58,  in  which  the  facts 
were  more  similar  to  the  present  case,  this  court  held 
that  there  was  evidence  justifying  the  couDty  court 
judge's  finding  that  the  applicant  was  a  workman, 
and  not  an  independent  contractor.  It  is  not 
neoessary  that  the  workman  should  be  a  mere  servant 
to  come  within  the  Act.  The  words  of  section  7,  sub- 
section 2,  are :  "Every  person  who  is  engaged  in  an 
employment  to  which  this  Act  applies,  whether  by 
way  of  manual  labour  or  otherwise,  and  whether  hu 
agreement  is  one  of  service  or  apprenticeship  or 
otiierwise  and  is  expressed  or  implied,  is  oral  or  in 
writing." 

Ruegg,  K,C,f  and  Arthi*r  Sims,  for  the  respondents, 
were  not  heard. 

Collins,  M.B.— This  was  an  appeal  from  a  decision 
of  the  Botherham  couniy  court  judge,  who  has  found 
as  a  fact  that  the  deceased  man  was  employed  as'a 
contractor  and  not  as  a  workman.  If  there  was  any 
evidence  to  justify  the  county  court  judge  arriving  at 
that  finding,  then  this  court  cannot  interfere.  The 
burden  is  on  the  applicants  to  show  that  there  existed 
between  the  deceased  man  and  the  respondents  such 
a  relatioDship  as  briogs  the  case  within  the  definition 
of  *•  workman  "  in  section  7  (2)  of  the  Act  of  1897. 
The  words  of  that  section  are  no  doubt  very  wide, 
but  the  cardinal  fact  in  consideration  of  the  question 
is  that  the  Act  on  tiie  face  of  it  deals  with  the  relation 
of  employer  and  employed.  This  is  shown  by  the  title 
of  the  Act  aad  by  the  words  in  the  definition  itself — 

(a.)  Beported  by  Ebskine  Beed,  Esq.,  Barrister-at- 
Law. 
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**  engaged  in  aa  employment  to.  whioh  this  Act 
applies."  Where  a  man  undertakes  to  do  work  as  a 
oantraotor,  that,  primd  facie  at  any  rate,  negatives 
the  existence  ox  the  relation  of  employer  and 
employed.  Here  the  deceased  msn  worked  for  the 
respondents  on  the  terms  that  he  was  to  be  paid  so 
maoh  per  ton ;  and  that  he  was  responsible  as  a  con- 
tractor for  getting  the  work  done  and  himself 
employed  workmen  for  that  purpose,  thoup^h,  of 
conrse,  he  was  not  debarred  from  working  himself. 
In  my  opinion  there  is  here  clearly  evidence  on  which 
the  county  oonrt  judge  might  find  as  he  did  that  his 
position  was  that  of  an  independ«it  contractor  and 
not  a  servant.    For  these  reasons  the  appeal  fails. 

SnBiJNO,  L. J, — I  agree.  I  should  have  preferred 
that  more  evidence  should  have  been  given  as  to  the 
relationship  between  the  deceased  and  the  respondents. 
Upon  the  evidence  before  the  county  court  judge,  who 
appears  to  have  directed  himsi^  in  accordance  with 
the  dedsiou  in  Simmona  v.  Faulda,  I  cannot  say  that 
he  made  any  mistake  in  law  in  arriving  at  the  con- 
clusion of  net  to  which  he  came. 

Mathew,  L.J. — I  am  of  the  same  opinion.  It 
was  urged  for  the  appellants  that  the  attention 
of  the  county  court  judge,  who  decided  this  case 
in  acoordance  with  the  decision  in  ,8immoni  v. 
Faulds,  was  not  called  to  the  case  of  Evans  v. 
FmwvIU  Dinaa  Silica  Brick  Co.,  and  that  If  it 
had  been  he  must  have  arrived  at  a  different  con- 
dunon.  But  when  that  case  is  examined  it  will 
be  seen  that  there  is  no  foundation  for  that  argument. 
The  decision  there  rested  on  a  spedal  agreement. 
The  applicant  there  was  a  quarryman,  who  was  paid 
so  much  for  every  ton  he  worked,  and  had  men 
employed  bv  himself  working  under  him,  and  this 
court  upheld  the  finding  of  the  county  court  judge 
that  he  was  a  workman.  But  in  that  case  there  was 
an  understanding  between  the  applicant  and  the 
manager  of  the  quarry  that  he  should  be  compensated 
in  case  of  accident.  Therefore  the  ground  of  the 
deoiBion  there  was  that  the  apjdicant  bv  this  special 
agreement  should  be  treated  as  a  workman  within 
the  meaning  of  the  Act  of  1897. 

I  cannot  say  in  the  case  we  are  now  considering 
that  the  county  court  judge  has  made  any  mistake  in 
law  in  arriving  at  the  conclusion  of  fact  that  he 
came  to. 

Appeal  diemieeed. 

Solicitors  for  the  appellants,  H.  O.  Campion  dk  Co., 
for  Clegg,  Sheffield. 

Solidtors  for  the  respondents,  HaUe^  Truetram,  & 
Co.,  for  A.  Muir  Wileon,  Sheffield. 


From  K.  B.  Div.  \ 

(OoUins,  M.B.,  and  Stirling  and  }  April  24. 

Mathew,  L.JJ.)  j 

GiLBS  V.  Bblford,  Smith,  &  Oo.  (a.) 

Master  and  servant^  Workmen  $  compensation— Dock 
labourer  —  **  Average  weekly  eamingn'*  —  Irregular 
employment  for  over  twelve  months — Mode  of  ecUeula- 
tion—WorhmejCs  Compensation  Act,  1897  (60  Jh  61 
Viet.  c.  87),  First  Schedule  1  (b). 

A  stevedore's  labourer  claimed  compensation  for  in- 
juries occasioned  to  him  by  an  accident  which  happened 
on  the  2Sth  of  November,  1902,  while  in  the  employment 
of  a  firm  of  master  stevedores.  The  county  court  judg^ 
found  that  he  was  not  engaged  by  the  firm  for  any 

(a.)  Beported  by  Ebskinb  BbiI),  Esq.,  Barrister- 
at-Law. 


definite  period,  buit  had  been  from  time  to  time  emplcytd 
by  them,  and  that  daring  the  period  between  the  2nd  and 
lOiA  of  November  he  was  not  working  fw  the  firm,  hva 
that  from  the  Wth  to  the  2%th  he  was  eontinuoudy  in 
their  employmerU.  He  accordingly  awarded  him  com- 
pensation calculated  on  the  average  of  hie  weekly  earnings 
during  the  last-named  period. 

Held,  dismissing  the  appeal,  that,  notwithHanding  ike 
decision  of  the  House  of  Lords  in  Lysons  v.  Blnowlea  ft 
Sons,  49  W.  B.  636,  [1901]  A.  C.  79,  the  baeis  upon 
which  the  county  court  Judge  had  assessed  his  award  was 
right,  as  the  period  of  continuous  employment  toas 
sufficiently  long  to  establish  a  basis  for  striking  os 
average  under  the  schedule. 

Joaee  v.  Ocean  Goal  Co.,  47  W.  R.  484,  [1899]  2 
Q.  B.  124,  approved  and  followed. 

Appeal  from  an  award  of  the  learned  judge  sitting 
at  the  Bow  Oounty  Court  in  an  arbitration  nndw  the 
Workmen's  Compensation  Act,  1897,  who  had  held 
that  the  appHcant  was  entitled  to  compensation.  The 
only  question  in  the  case  was  the  proper  method  of 
oalculattng  the  amount  of  compensation  which  tiie 
applicant  should  receive  under  the  award. 

Dj  paragraph  1  of  the  first  sshedule  to  the  Act| 
''  The  amount  of  compensation  under  this  Act  shall 
be  ...  (6)  where  total  or  partial  incapacity  for  work 
results  from  the  injury,  a  weekly  payment  during  the 
incapacity  after  the  second  week  not  exceeding  50  per 
cent,  of  his  average  weekly  earnings  during  the  previous 
twelve  months,  u  he  has  been  so  long  employed,  but 
if  not,  then  for  any  less  period  during  which  he  has 
been  in  the  employment  of  the  same  employer^  such 
weekly  payment  not  to  exceed  £1." 

The  respondent  was  a  stevedore's  labourer,  who  met 
with  an  accident  arising  out  of  and  in  the  oonrse  of 
his  employment  by  the  appellants,  who  were  nuwtsr 
stevedores.  The  aooident  happened  on  the  28th  of 
November,  1902.  The  applic  int  had  then  been  work- 
ins  for  the  employers,  not  continuously,  but  irregu- 
lauy,  for  a  period  of  more  than  twelve  monuis. 
During  the  twelve  months  preceding  the  aocident  he 
had  worked  in  every  month  except  May,  June,  and 
July,  during  the  whole  of  which  tluee  months  he  had 
been  in  hospital.  In  the  other  months  he  had  worked 
for  part  of  most  weeks.  In  November,  1902,  however, 
he  aid  not  work  for  the  first  ten  days  of  the  month* 
He  wozked  on  the  Uth,  and  then  continued  working 
every  day  until  the  28th,  when  the  acddent  happened. 

The  county  court  judge  found  as  a  fact  that  the 
nature  of  the  applioant*s  employment  was  that  of 
work  under  a  dauy  contract,  and  he  calculated  the 
average  weekly  earnings,  which  were  to  be  the  bans 
of  the  compensation,  by  adding  together  the  appli- 
cant's actual  earnings  for  the  eighteuL  days  from  the 
11th  of  November  to  the  28th  of  November,  and 
dividing  the  total  by  three,  the  number  of  weeks  into 
which  we  eisrhteen  days  extended.  From  an  award 
made  on  this  oasis  the  employers  appesled. 

Buegg,  K.C.,  and  Ellis  HiU,  for  the  appellants.— 
The  county  court  judge  here  calculated  the  workman's 
weekly  eamiogs  upon  a  wrong  principle.  He  ought 
to  have  added  together  the  earnings  of  the  applicant 
during  the  twelve  months  preoeding  tiie  aocident,  and 
divided  the  total  either  by  fifty-two  or  by  the 
number  of  weeks  in  which  he  actually  wcn-ked  la 
Jones  V.  Ocean  Coal  Co.,  47  W.  E.  484,  [1899]  2  Q.  B. 
124,  there  had  been  a  continuous  employment  for  a 
period,  and  a  break  of  that  employment  had  Ukea 
place,  and  then  the  workman  was  subseqaentlf 
employed  again  for  a  continuous  period,  and,  in 
estimating  his  average  weekly  earnings  under  ths 
first  schedule  only  the  latter  period  of  employment 
was  regarded.  But  here  there  was  really  no  oon- 
tinuons  employment  at  any  time.    The  employment 
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was  oasual  daily  employment,  aod  ihe  man's  senrioeB 
were  casnal.  In  LyaonB  y.  Knowles  &  Sons,  49 
W.  B.  636,  [1001]  A.  0.  79,  it  was  held  that  the 
»pplic%nt,  althougti  he  had  been  employed  leis  than 
two  weeks,  oame  within  the  benefit  of  the  Aot.  Lord 
HaUbnry,  L.C.,  there,  in  giying  his  view  of  the 
meaning  to  be  attached  to  the  words  <<  average 
weekly  earnings,'*  said :  "  If  a  man  was  only  em- 
ployed at  izregolar  intervals  or  at  irregolar  amounts 
you  ware  to  get  at  what  the  average  was  by  patdnff 
them  together  and  striking  an  average  00  as  to  a£ford 
a  test  of  the  weekly  sum  to  be  paid."  Therefore,  in 
the  Iiord  Ohanoellor's  view  as  expressed  in  that  ease, 
the  oonnty  oonrt  judge  here  should  have  caloulat?d 
the  respondent's  average  weeUy  earnings  with  refer- 
ence to  the  whole  year,  and  not  merely  t  j  the  period 
from  the  11th  to  the  28th  of  November. 

He  alio  oited  Keasi  v.  Barrow  ^Hematite  Steel  Co,, 
15  Times  L.  B.  141,  and  Ayree  v.  Buckeriikfe,  60  W.  B. 
116,  [1902]  1  K.  B.  67. 

Shakespeare,  for  the  workman.— This  point  was  not 
raieed  in  Lysons  v.  Knowles  A  Sons,  and  therefore 
that  oase  does  not  apply  here.  All  that  was  decided  in 
that  case  was  that  the  Act  applied  to  casual  labourers, 
and  was  not  restricted  to  workmen  who  had  been 
employed  for  two  whole  weeks  at  least.  In  Williams  v. 
Poulson,  16  Times  L.  B.  42,  the  applicant  for  compensa- 
tion was  a  casual  dock  labourer.  Between  the  6th  of 
March,  1898,  and  the  26th  of  Jenuary,  1899,  he  had 
been  working  for  the  renpondent  during  a  portion  of 
ea^h  week  except  on  four  occasions,  when  he  did  not 
work  for  the  respondent  for  reasons  not  appearhig. 
The  county  court  judge  found  that  the  applicant  had 
been  in  the  employment  of  the  respondent  during  the 
period  mentioned,  and  had  doring  that  time  earned 
so  much.  This  sum  he  divided  by  the  number  of 
weeks  during  which  the  employment  lasted,  and  he 
awarded  the  applicant  one-half  of  the  sum  so  found. 
Tiiat  oase  was  heard  after  Jones  v.  Ocean  Coal  Co, 
had  been  decided,  and  which  it  followed.  The 
principle  adopted  by  thelesmed  county  court  j  udge  here 
was  therefore  in  accordance  wiUi  the  rule  laid  down 
in  Jones  v.  Ocean  Coal  Co.  and  Williams  v.  Poulson. 
Both  these  authorities  being  in  favour  of  the  respon- 
dent's contention,  this  appeal  should  be  dismiaseld. 

Ruegg,  K.C.,  replied. 

CouuNS,  M.B.— This  is  an  appeal  from  an  award 
d  the  judge  of  the  Bow  Oounty  Court  awardmg  com- 
pensation under  the  Workmen's  Compensation  Act, 
1897,  to  a  stevedore's  labourer.  The  judge  has 
found  as  a  fact  that  the  applicant's  employment 
began  on  the  11th  of  November  and  continued  till  the 
28th  of  November,  when  the  accident  happeoedt  and 
on  that  footing  he  had  assessed  compensation.  It 
was  urged  in  suppcttt  of  this  appeal  that  the  appHcaut 
had  been  employ^  by  the  same  emnloyers,  and  had 
worked  for  them,  at  short  intervsls  from  time  tc 
time,  with  one  interval  of  three  months,  during  a 
period  of  more  than  twelve  months  preceding  the  acd- 
dent.  The  answer  to  that  was  that  the  county  court 
judge  had  found  as  a  fact  that  there  was  a  complete 
break  in  the  employment  before  the  11th  of 
November,  and  that  the  employment  in  question 
began  cm  that  day,  and  therefore  he  did  not  calculate 
the  average  amount  of  the  workman's  weekly  eam- 
iugs  for  the  purposes  of  compensation  by  reference 
to  any  preceding  period.  In  those  circumstances,  it 
I  aeems  to  me  that  tiiere  was  no  difficulty  in  following 
the  express  provisions  of  paragraph  1  (&)  of  the  fi  st 
schedule  to  the  Aot  It  might  be  that,  in  cases  which 
did  not  appear  to  be  expressly  provided  for  in  the 
^hedule,  it  would  be  the  duty  of  the  oounty  court 
judge  to  do  the  best  he  could,  with  such  matnials  as 


he  had,  to  determine  what  a  workman's  average 
weekly  earnings  were.  But  there  was  nothing  to 
prevent  him  from  following  the  terms  of  the  schedule, 
when  he  had  before  him  all  the  materials  which 
enabled  him  to  do  as  the  schedule  required.  [His 
lordship  read  the  paragraph  of  the  schedule.]  This 
court  decided  in  Jones  v.  Oosan  Coal  Go,  {LimUei)  and . 
other  cases  that  the  word  ''  employment "  in  the  expres- 
sion '*  in  the  employment  of  the  same  employer " 
meant  a  substantially  continuous  employment.  It 
would  be  impossible  for  us  now,  without  overruling 
those  decisions,  to  say  that  this  workman  had  been 
in  the  employment  of  the  employers  for  twelve 
months  witnin  tiie  meaninff  of  the  schedule.  The 
decision  of  the  House  of  Loeos  in  Lysons  v.  Knowles 
that  this  Act  applied  to  casual  labourers  does  not 
ioterfere  wiUi  the  previous  decisions  of  this  court  as 
to  continuous  employment..  All  that  was  there 
decided  was  that  a  workman  is  not  debarred  from 
compensation  because  his  case  cannot  be  brought 
within  the  precise  terms  of  the  first  schedule  to  the 
Act  No  dissent  was  expressed  from  the  view  taken 
by  this  court  in  various  cases  of  which  I  may  par- 
ticularly refer  to  J<mes  v.  Ocean  Coal  Co.  In  this  case 
the  applicant  had  not  been  in  continuous  employment 
for  twelve  months,  but  he  had  been  in  employment 
from  the  11th  of  November  for  a  period  long  enough 
to  furnish  a  fair  basis  for  calculating  the  average 
weekly  earnings  in  accordance  with  the  schedule.  In 
my  opinion  the  county  court  judge  has  adopted  the 
right  method  of  assessing  the  compensation,  and 
therefore  the  appeal  must  be  dismissed. 

Mathxw  and  BTiBLma,  L.JJ.,  gave  judgment  to 
a  like  efiPect. 

Appeal  dismissed. 

Solicitors   for   the   appellants,    Watson,  Sons,   ds 
Room. 
Solicitors  for  the  respondent,   Griffith  A  Qardiner. 


Kigfl  ^tmX  of  Jimtia. 

Chan.  Div.       1  x„i__ «« 

SwinfenBady,J.j  "^"^^  ^3. 

Whbxlsb  v.  Tootxll.  (a.) 

Settlement— WiU—Land  purchased  hy  eauOahle  tenant 
for  life,  under  power,  with  moneys  belonging  to  per^ 
sonal  estate^ Lien  of  trustees  on  land  to  secure  pur- 
cha»8-moneys — Cuiody  of  the  title-deeds, 

A  testator  gave  real  and  personal  property  in  trust  to 
accumulate  rents  and  profits  during  the  minority  of  H,, 
who  was  to  he  {and  in  fact  was)  let  into  possession  on 
attaining  twenty-one  oi  tenant  for  life,  A  private  Act 
authoriud  land  to  be  purchased  by  the  court  at  the 
instance  of  a  tenant  for  life  of  fuU  age,  and  to  be  paid 
for  out  of  the  personaUy.  The  moneys  so  paid  were  to  be 
deemed  a  debt  from  the  real  to  the  personal  estate,  which 
debt  was  to  be  held  by  the  trustees  as  pari  of  thepersonalty 
and  secured  by  a  lien  on  the  purchased  land.  Subject  to 
such  lien  the  purchased  land  vhu  to  be  setUed  on  the 
trusts  of  the  unll. 

Held,  that,  as  to  land  so  purchased,  the  trustees,  so 
long  as  their  lien  eooisted,  were  entitled  to  the  custody  of 
the  title-deeds. 

This  was  a  summons  taken  out  by  the  defendants 
to  have  it  determined  whether  they,  as  trustees  of  the 
settlement  created  by  the  will  hereinafter  mentioned, 

(a.)  Beported  by  B.  Hnx,  Esq.,  Barrister-at-Law. 
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were  entitled  to  the  possenion  and  custody  of  certain 
deedfl,  documents,  and  muuimei^ts  of  title,  or  whether 
the  pLainliffi,  one  of  whom  was  equitable  tenant  for 
life  under  the  settlement,  were  entitled  to  such 
possession  and  custody.  If  the  former  should  be  the 
case  the  applicants  asked  for  an  order  for  delivery  to 
them  on  oath  of  all  the  said  deeds,  documents,  and 
muniments. 

Henry  Bel  ward  Biy,  by  his  will,  dated  the  19  th  of 
February,  1856,  gave  his  real  and  perBonal  estate  to 
trustees  upon  trust  to  receive  the  rents  and  profits 
aud  accumulate  the  same  until  his  nephew,  Herbert 
Wheeler,  should  attain  the  age  of  twenty-one  years, 
when  he  was  to  be  put  into  possession  of  the  same 
for  his  life,  with  remainders  over. 

This,  suit  was  commenced  on  behalf  of  the  said 
nephew  (whose  full  name  was  Herbert  Beginald 
Wneeler)  when  an  infant  He  attained  the  age  of 
twenty-one  in  1866,  when  he  was  let  into  possession, 
and  assumed  the. surname  of  Bay. 

In  1877  he  was  found  to  be  of  unsound  mind,  and 
his  committee  was  ooe  of  the  present  plaintiffs. 

The  defendants  were  the  present  trustees  of  the 
will,  and  were  also  trustees  of  the  settlement  created 
thereby  for  the  purposes  of  the  Settled  Land  Acts, 
1882  to  1890. 

The  above-mentioned  will  contained  no  powers  of 
sale  or  leasing,  and  a  private  Act  of  Parliament  was 
passed  to  supply  the  deficiency,  under  the  short  title 
of  '*The  Bay  Bstate  Act,  1868,"  which  received  the 
Boyal  Assent  on  the  2nd  of  August,  1858,  and  which 
incorporated  the  provisions  as  to  leases  and  ssles  of 
the  Leases  and  Sales  Act,  19  &  20  Vict  c.  120. 

Under  section  22  of  the  Bay  Estate  Act  the  Qourt 
of  Ohancery  ha  d  power  {inter  alia^  at  any  time  or 
times,  at  the  instance  (as  therem.  specmed)  of  a 
tenant  for  life  of  full  age,  to  apply  any  part  of  the 
residuary  personal  estate  of  the  testator  in  or  tot^ards 
the  purchase  of  mesiuages,  lands,  and  hereditaments, 
and  aU  moneys  so  applied  were,  as  between  the 
residuary  personal  estate  and  the  residuary  real  estate, 
to  be  deemed  a  debt  due  with  interest  from  the  reid 
estate  to  the  personal  estate.  The  trustees  of  the 
will  were  to  have  a  lien  by  way  of  equitable  mort- 
gage on  the  hereditaments  so  purchased  for  the 
moneys  so  applied  with  interest  at  4  per  cent,  per 
annum,  and  were  to  hold  the  moneys  and  interest  so 
secured  as  part  of  the  personal  estate  of  the  testator. 
Subject  to  such  lien,  the  hereditaments  so  purchased 
were  to  be  settled  and  assured  to  the  same  uses  and  on 
the  same  trusts  as  were  by  the  said  will  limited  «nd 
declared  of  and  concerning  the  residuary  real  estate 
devised  thereby. 

In  accordance  with  these  provisions  considerable 
purchases  of  land  had  been  made  and  the  plaintiffs 
claimed  the  right  to  retain  the  title-deeds  relating 
thereto. 

Miicnaghten,  K,0,,  and  jB.  J.  Farker,  for  the 
applicants. — The  trustees  are  equitable  mortgagees, 
and  as  such  are  entitled  to  the  possessiou  of  the  title- 
deeds. 

Eve,  K,C„  and  Spencer  Butler,  for  the  plaintiffs, 
cited  In  re  Newen,  Newen  v.  Sanies,  [1894]  2  Ob.  297  ; 
In  re  WytheB,  Weet  v.  Wythes,  41  W.  B.  375,  [1893] 
2  Ch.  369 ;  In  re  Richardson,  Richardson  v.  Richard- 
eon,  [1900]  2  Oh.  778,  49  W.  B.  Dig.  159;  aud 
In  re  Money-Kyrle^a  Settlement,  Money -Kyrle  v. 
Money-Kyrle,  49  W.  B.  44,  [1900]  2  Oh.  839. 

SwiNPEN  Eady,  J.— B^  the  Bay  Estate  Act 
provision  is  made  for  keepmg  separate  the  real  and 
personal  property  settled  by  the  will  of  Henry 
Belward  Bay.  tRiough  there  is  power  to  apply  the 
personalty  in  the  purchase  of  land,  it  is  provided  by 
section  22  that  all  money  so  applied  shall  be  deemed 


a  debt  from  the  real  to  the  personal  estate,  beaxnig 
interest,  and  that  the  trustees  shall  have  a  liea  on 
the  land  so  purchased  as  security  by  way  of  equitftUe 
mortgage  for  such  debt  and  interest. 

I  am  of  opinion  that  as  to  the  land  purohswed  witii 
moneys  advanced  by  the  trustees  out  of  the  peraooal 
estate,  and  on  which  they  have  a  lien  in  raspeot  of 
sneh  advance,  the  trustees  are  entitled  to  the  ooatody 
of  the  deeds. 

This  is  not  the  case  of  an  equitable  tenant  lor 
life  let  into  possession  of  the  settled  land,  and 
asking  for  the  custody  of  the  title-deeds  as  betweesi 
himsdf  and  the  trustees.  The  applicants,  aa  trostees 
of  the  personalty,  are  in  the  position  of  inoom- 
brancers  on  the  realty.  A  tenant  for  life  of 
personalty  is  not  entitled  to  come  and  ask  for  tiw 
title-deeds  of  the  propsrty.  The  applicants  hold 
their  Uen  on  the  nurchased  land  as  part  of  ths 
personal  estate  of  the  testator;  so  that  the  oases 
cited  do  not  apply. 

I  am  of  opimon,  accordingly,  that  the  trasteei,  so 
long  as  their  lien  exists,  have  a  rig;bt  to  the 
possession  and  custody  of  the  deeds  and  doonmenis 
of  title  relating  to  the  purchased  land. 

Solicitors  for  the  plaintiffs,  BlunJt  &  Co. 

Solicitors  for  the  defendants,  Francis  dk  CrookmioL 


K.  B.  Div.  •  ,    -^ 

(Wright,  J.)  ^"^^^  ^^ 

WBST  liAirCASHIBE  BtJ&AL  DlSTBICT  OOUNCIL  V   ThS 

Lanoashibe  and  Yorkbhibe  Bailway  Go.  <e2.) 

Highway — Level  crossing  over  railway — AUeraiion  of 
inclination  of  road — Liability  of  local  authority  io 
keep  in  repair  raised  parts  of  highway — Railieayt 
Clauses  Cotisolidation  Act,  1845  {S  iS:  9  Vict.  c.  2u}, 
ss.  16,  66. 

Where  a  railway  company  crosses  a  highway  en  a 
higher  level  than  the  road  and  necessarily  has  to  cofistrwi 
a  permanent  inclined  plane  on  each  side  of  the  rail  way 
so  as  to  admit  of  vehides  using  the  crossing,  section  16  of 
the  Railway  Clauses  Consolidation  Act,  1845,  does  nk 
cast  the  duty  of  maintaining  and  repairing  the  approaches 
upon  the  railway  company. 

Oase  stated  in  an  action  to  determine  a  questioa 
between  the  plaintiffs  and  the  defendants  as  to  ths 
liability  of  the  defendants,  the  railway  oompany,  to 
maintain  the  inclined  planes  or  approaches  to  a  level 
crossing  of  the  railway.  The  level  crossing  had  been 
authorized,  but  it  was  found  necessary  to  raise  the 
approaches,  and  for  some  time  the  repairs  were 
carried  out  by  the  railway. 

On  the  4th  of  December,  1901,  the  defendants 
wrote  that,  having  been  advised  th^t  they  were  not 
liable  to  maintain  any  portion  of  the  road  outside  ths 
crossing  gates,  they  gave  the  plaintiffs  notice  that  they 
had  ceased  to  repair  the  same. 

The  plaintiffs  having  after  the  receipt  of  the  notice 
executed  repairs  costing  £90,  brought  their  action  to 
recover  tiiat  amount. 

R»  Cunningham  Qlen,  for  the  plaintiffs. — ^The  deter- 
mination of  the  sole  question  raised  by  the  case  turns 
on  the  true  construction  of  section  16  of  the  Bailways 
Glaiftos  Oonsolidation  Act,  1845.  Tne  company 
having  elected  to  do  works  under  that  section,  ths 
sanction  they  received  carried  with  it  a  liability  to 
maintain  in  proper  repair  the  permanent  inouned 
planes  which  took  the  {Oace  of  a  bridge  over  the  lina 

(a.)  Beported  by  Brskink  Bbid,  Esq.,  Barrister- 
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He  died  Lancashire  and  Yorkshire  Railway  Co,  v. 
•Bury  Corporation,  14  App.  Cai.  417,  38  W.  R.  Dig. 

BowlaU,  for  the  defeDdants.— After  the  approaches 
irere  made  and  the  roadway  put  in  an  efficient  state 
o!  repair,  all  farther  liability  to  maintain  the 
approaches  ceased.  Uoder  section  56  of  the  Act  of 
1846  there  was  no  oontinaing  liability  cast  upon 
them,  and  the  requirements  of  that  section  ended 
when  the  road  was  restored.  The  esse  dted  by  the 
plaintifBi  is  distinguishable  from  the  present  case. 
There  the  railway  was  orossed  by  a  bridge  and  the 
approaohes  of  the  bridge  were  held  r^piirable  by  the 
company  as  being  in  fact  part  of  the  bridge. 

Wright,  J.— In  this  case  I  tbiuk  I  must  hold  that 
the  words  of  section  16  of  the  Act  of  1845  cannot  be 
so  oonstrued  as  to  cast,  as  the  plaintifb  affirm,  the 
duty  of  maintenance  and  repair  of  these  approaches 
to  the  leyel  crossing  upon  the  railway  company.  It 
was  said  on  behalf  of  the  plaintifEs  that  there  was  an 
obligation  to  be  inferred  from  that  section.  I  think 
the  obligation  of  the  railway  company  was  fulfilled 
when  they  had  satisfied  section  56  and  had  restored 
the  road.  If  I  adopted  the  view  of  the  plaintiffs  and 
held  that  the  words  of  section  16  implied  an  obliga- 
tion to  repair,  then  I  should  have  to  alter  the  word 
"  may  "  into  "  shaU."  My  judgment  must  therefore 
be  for  the  defendants  with  costs. 

Solicitors,  Bowcliffes,  Rawle,  ds  Co,,  for  Alfred 
DidHneon,  Ormskirk;  Woodcock,  Hyland,  &  Parker, 
for  (7.  MoorJiouee,  Manchester. 


K.  B.  Div.  J 

(L-^rd  Alverstone,  L.C.J.,  and  J  July  10. 

Wills  and  ChanneU,  JJ.)      ) 

BusHELL  V.  Hammond  and  Others,  (a.) 
Licenaitig  law— Renewal— Control  of  justices  over  struc' 
ture  of  licensed  premises—'*  Part  of  the  premises 
where  intoxicating  liquor  is  sold  **— Passage  giving 
second  entrance  to  bar— Jurisdiction  to  order  passage 
to  be  closed— Licensing  Act,  1902  (2  Ed,  7,  c.  28), 
8.  II,  subsecti(m  4, 

Held,  that  the  power  conferred  on  licensing  justices  by 
section  11  of  the  Licensing  Act,  1902,  to  refuse  to  renew 
a  licence  unless  ''such  alterations  as  they  think  reason- 
ably necessary  to  secure  the  proper  conduct  of  the  premises 
shall  be  made  in  that  part  of  the  premises  where  intoxi- 
cating liquor  is  sold  or  consumed  "  applied  to  any  part  of 
the  licensed  premises  to  which  customer*  had  access. 

Therefore  an  order  closing  a  passage  which  led  to  the 
bars  and  formed  a  second  entrance  to  the  licensed 
premises,  the  evidence  being  that  although  no  liquor  was 
sold  or  consumed  at  the  back  entrance  or  in  the  passage, 
It  was  frequently  used  by  customers  entering  and  leaving 
the  premises,  was  one  that  the  justices  had  jurisdiction 
to  make. 

This  was  an  appeal  by  case  stated  from  a  decision 
of  justices  sitting  at  the  East  Kent  Quarrer  Sessions, 
who  had  dismissed  the  appeal  of  the  appellant  against 
Ml  order  made  by  the  respondents,  the  justices  of 
Aamsgate,  under  the  Licensing  Act,  1902,  s.  11  (4). 

^e  case  stated  the  following  facts  :  The  appellant, 
^.  H.  Bushell,  was  the  teuant  of  a  fully-licensed  public- 
house  known  as  the  Coach  and  Horses,  Bamsgate, 
oyder  a  hoence  which  would  have  expired  on  the  6th 
of  April,  1903.  At  the  annual  general  licensiug 
geegng  f or  Bamsgate  held  in  February,  1903,  the 

(aO  Beported  by  Brskinb  Bsid,  Esq.,  Barrister- 
•     at-Law. 
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appellant  applied  for  a  renewal  of  his  licence.  The 
justices  required  the  production  of  a  plan  of  the 
premises,  and  at  the  adjourned  meeting  in  March 
they  renewed  the  licence,  hni  subject  to  the  con- 
didon  that  the  appellant  should  close  by  means  of  an 
iroa  gate  to  be  kept  locked  and  only  opened  when 
necessary  for  the  delivery  of  beer,  coals,  or  other 
goods,  a  passage  which  ran  by  the  side  of  the  hotel 
from  which  access  could  be  obtained  to  the  bars. 
The  words  on  the  lamp  and  on  the  wall,  to  the  ^ect 
that  the  passage  led  to  the  bars,  were  also  to  be 
obliterated. 

Ou  the  hearing  of  the  appeal  it  was  proved  that 
intozioatiog  liquor  was  sold  and  consumed  in  the  bar, 
bar  parlour,  and  club  room,  but  that  no  intoxtcatiog 
liquor  was  sold  at  or  near  the  back  entrance  or  in  the 
passage  leading  thereto.  No  evidence  was  given  to 
show  that  liquor  was  ever  consumed  in  the  passage 
but  it  was  admitted  that  there  was  nothing  to  pre- 
vent such  consumption,  and  that  the  back  entrance 
and  passage  were  in  fact  used  by  customers  for  enter- 
ing and  leaving  the  premises. 

It  was  proved  that  it  entailed  extra  work  on  the 
police  to  exercise  the  supervision  necessary  to  secure 
the  proper  conduct  of  the  business  so  long  as  the 
back  entrance  remained  unclosed. 

It  was  contended  by  the  appellant  that  the  re- 
spondents had  no  jurisdiction  to  make  the  order  on  the 
Sound  that  it  was  not  an  alteration  in  that  part  of 
e  premises  where  intoxicating  liquor  was  sold  or 
consumed. 

The  quarter  sessions  held  that  the  justices 
jurisdiction  under  the  Act  to  make  the  order. 

HohUr,  for  the  appellant. 

Dickens,  K.C.,  and  J.    W.   W.   Weigall,    for 
respondent  justices. 

Lord  Alvbrstonb,  L.C.  J.— We  have  often  criticised 
the^  language  of  Acts  of  Parliament  and  have  com- 
plained of  having  to  interpret  them,  but  if  we  were 
to  agree  with  the  argument  as  to  the  true  construc- 
tion of  this  section  put  forward  by  Mr.  Hohler  we 
should  defeat  the  usefulness;  of  this  enactment,  which 
was  dearly  intended  to  give  licensing  justices  control 
over  the  structure  of  licensed  premises  and  to  empower 
them  to  order  such  alterations  thereto  as  in  their 
opinion  may  be  reasonably  necessary  for  the  proper 
conduct   of   the  business.     Here   the   police   gave 
evidence  that  the  existence  of  the  passage  necessitated 
greater  supervision  being  exercised  by  them  over  the 
premises,  and  the  justices  came  to  the  conclusion 
that  it  was  desiraole  that  the   passage  should  be 
closed.    The  tenant  appealed  and  said  that  they  had 
no  power  to  close  the  passage  because  it  was  not 
part  of  the  premises  upon  which  intoxicatiug  liquor 
was   sold   by   him,    or^  in  fact  consumed   by  his 
customers.    That  question  of  jurisdiction  depends  on 
the  construction  of  section  11  (4)  of  the  Act  of  1902, 
which  enacts  that  on  the  renewal  of  a  licence  the 
justices  may  reauire  that  '*such  alterations  as  they 
think  reasonably   necessary  to   secure   the   proper 
conduct  of   the   businesi(   shall   be   made   in   that 
part  of  the  premises    where  intosdcatiDg  liquor  i» 
sold  and  consumed.*'    If  we  were  to  hold  that  a  dub 
room  was  within  the  section,  but  that  the  passage 
outside  leading  to  it  was  not,  because  Uqaor  was  not 
scld  to  be  drunk  in  the  passage  but  in  the  dub  room, 
we  should  be  frittering  away  a  most  useful  enact- 
ment.   The  finding  of  the  justices  was  that,  although 
beer  was  not  drunk  in  the  passage,  yet  that  there  was 
nothing  in  fact  to  prevent  it  being  consumed  there. 
If  one*  looks  at  the  plan  of  the  premises  it  is  quite 
obvious  that  the  use  of  the  passage  by  people  who 
were  drinking  at  the  house  would  not  be  infrequent. 
Further,  there  is  an  express  finding  that  the  back 
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eniraooe  by  the  pusage  was  used  by  oattomera  f or 
enteriDg  and  leavmg  the  bars,  and  thorefore  no  qaea- 
tion  arises  here  as  might  be  raised  in  another  case  that 
the  ordered  alterations  were  to  part  of  the  promisei 
whioh,  though  oovered  by  the  uoence,  were  in  faot 
not  nied  by  the  pnblioan  in  the  condaot  of  his  bnsineBS 
as  sndi.  ^or  these  reasons  I  think  the  jnstioes  were 
olearly  right  in  coming  to  the  oondosion  that  the 
alterations  they  desired  made  related  to  a  part  of  the 
premises  where  intoxicating  liquor  was  sold  or  con- 
snmed,  and  therefore  that  nnder  the  Act  they  had 
jurisdiction  to  make  the  order.  Nor  do  I  think  that 
it  can  be  said  that  the  order  was  bad  because  it  was 
unreasonable.  Indeed  it  seems  to  me  that  they  ezer- 
cised  their  discretion  in  a  Tery  reasonable  manner. 

Wills  and  Ohannill,  J  J.,  gave  judgment  to  a 
like  effect. 

HohXfT  asked  for  leave  to  appeal. 

Lord  Altebstohe,  L.O.  J.— As  this  is  a  test  case  and 
raises  a  point,  we  will  give  you  leave,  but  the  granting 
of  the  application  for  leave  must  not  be  taken  as 
suggesting  that  we  have  any  doubt  about  the  matter. 

Solicitors  for  the  armllant,  Bj^wMjh  Mumford^ 
Bodgers,  A  Oraig,  for  Edward  WoUon,  Bamsgate. 

Solicitors  for  the  respondents,  Kings/ord,  Dorman, 
dt  Oo.,iae  A*  B*  ButTOW*^  Bamqgate. 


June  12,  22. 


K.  B.  Div.  ) 

(tiord  Alverstone,  L.O.J.)  J 

OoDSVS  (Ldcitsd)  v.  Nelson. 
Samb  v.  Tslfosd.  (a.) 

Contract — Agreement  to  fariicipaie  in  profits  of  hiuiness 
for  a  specific  period— Sale  of  business  within  sitch 
period — Implied  stipulation  not  to  sell — Breach. 

The  plaintiffs  brought  an  action  for  the  price  of  goods 
sold  and  delivered.  The  defendants  admitted  the  daim^ 
but  counter-claimed  for  damages  in  respect  of  an  alleged 
breach  of  contract  by  the  plaintiffs  under  the  following 
circumstance.  In  March,  1902,  the  plaintiffs  entered  into 
an  agreement  unth  the  defendants  whereby  they  agreed  to 
pturtieipaJte  with  the  defendants,  for  the  period  of  four 
years  from  that  date,  in  the  profits  of  the  plaintiff  com- 
pany's business  on  the  goods  sold  for  them  by  the  defend- 
ants. In  the  course  of  the  same  year  the  plaintiffs  sold 
tlieir  goodwill  and  business  to  another  company.  The 
d^endants  alleged  that  the  plaintiffs  liad  thereby  com- 
mitted a  breach  of  contract,  and  they  claimed  damages  in 
respect  of  such  breach,  on  the  ground  that,  owing  to  such 
sale^  they,  the  defendants,  were  thereby  prevenied  from 
participating  in  the  profits  promised  by  the  plaintiffs  /or 
the  remainder  of  the  four  years. 

Held,  that  the  plaintiffs  had  by  the  sale  of  their  bun- 
ness  committed  a  breach  of  contract,  as  there  was  an 
implied  stipufation  that  they  would  continue  to  carry  on 
their  business  for  four  years. 

Test  in  Hamlyn  v.  ViTood,  40  W.  R.  24,  [1891]  2 
Q,  B.  488,  applied. 

These  two  actions  were  tried  before  Lord  Alverstone, 
L.C.J.,  without  a  jury.  They  both  raised  the  same 
questions. 

They  were  brought  by  the  plaintiffs,  a  company  in 
liquidfttioo,  to  recover  the  price  of  goods  sold  and 
delivered  to  the  defendaqits  Nelson  and  Telford 
respectively,  who  were  retail  tobacconists. 

The  defendants  admitted  the  claims,  but  counter- 
daamed  for  damages  for  breach  of  an  agreement,  dated 

(a.)  Beported  by  B.  G«Stillw]&ll,  Esq.,  Barrister- 
at^Law. 


the  22nd  of  March,  1902,  whereby  the  plaintiffs  ag^reed 
to  participate  with  the  defendants  lor  a  period  of 
four  years  in  the  profits  of  the  plaintiff  company  on 
goods  sold  for  them  by  the  defendants. 

On  tbe  27th  of  September  in  the  same  year  tiie 
plaintiffii  sold  their  undertaking  and  goodwill  for  a 
consideration  to  another  company. 

.The  defendants  conuterdumea  f6r  damages  lor 
breach  by  the  plaintiffiB  of  their  contract  by  selliii^ 
their  business  and  so  preventing  the  defendants  from 
participating  in  the  profits  promised  by  the  plaintiffi 
for  the  remainder  of  the  four  years. 

The  point  of  law,  therefore,  arose  solely  on  the 
counterclaims,  and  ?ra8  whether  the  disposal  of  their 
business  by  the  pLiintiffi  within  the  four  years  was  a 
breach  of  their  contract  with  the  defendants. 

The  facts  of  the  case  and  the  arguments  of  oounaal 
fully  appear  in  the  following  reserved  and  written 
judgment  of  the  Lord  Onief  ^tioe. 

Asquith,  K.C.  {Duke,  E.G.,  and  F.  E.  Smith,  wUh 
him)  for  the  plaintiffs. 

Eldon  Bankes,  K,C,  {Montague  Lush,  K.C.,  and 
J.  R.  Randolph,  with  him)  for  the  defendants. 

Cuir.  adv.  vuUm 

June   22*'— Lord  Alysbstokb,  L.G.J.,  read   the 
following    judgment. —  Taese    were    two     aotioiis 
brought    by    Odgens    (Limited),    a    company    in 
liquidation,  to  recover  certain  amount  due  for  goods 
supplied  to  the  defendants  Nelson  and  Telford  re^eo- 
tively.    No  question  arises  as  to  the  plaintiffs'  daioMi 
whidi  were  admitted.    The  point  for  dedsion  artses 
solely  upon  the  counterclaims,  which  were  set  up 
under  the  following  circumstances.      Prior  to  the 
month  of  March,  1902,  there  had  been  considerable 
M;itation  in  the  retail  tobacco  trade  respecting  an 
ul^ged  attempt  by  the  plaintiff  company  to  obtain 
control  of  the  retail  totmoco  trade  in    the  United 
Kiogdom.    This  agitation  led  to  the  foundatioa  of  a 
company  called  the  Lnperial  Tobacco  Oo.  of  Qteat 
Britain  and  Ireland  (Limited),  which  had  offered  to 
various  tobacco  dealers,  including  the  defendants,  in 
consideration  of  their  selling  their  goods  of  the  com- 
pany and  undertaking  not  to  buy  any  goods  of  the 
plamtiffs  and  certain  other  companies,  a  share  iu  a 
bonus  of  jC50,000  and  a  share  of  certain  other  expected 
profits  of  the  Lnperial  Tobacco  Ck>.    Toe  oSm  of 
the  Lnperial  Tobacco  Oo.  led  to  a  counter-offer  by  the 
plaintiff  company,  which  was  accepted  by  the  defesid- 
ants,  and  the  offer  and  acceptance  constitute   the 
agreement  in  respect  of  which  the  counter-claim  was 
made.    The  offer  of  the  plaintifEs  was  contained  in  the 
following  letters :  «  Liverpojl,  March,  1902.    '  Bonos 
distribution.*    Oar  entire  net  profits  and  £200,000 
per  year  for  the  next  four  years,  commencing  the  2od 
of  April,  1902.    We  will  for  the  next  four  years  dis- 
tribute to  such  of   our    customers    in  the  United 
Kingdom  as  purchase  direct  from  us  our  entire  net 
profits   on  the  goods  sold   by   us   in   the   United 
Kingdom.    In  addition  to  ttie  above  we  will  for 
ttie  next  four  years  distribute  to  such  of  our  cnstomen 
in  the  United  Kingdom  as  purchase  direct  from  us  the 
sam  of  £200,000  per  year.    Distribution  of  net  profits 
will  be  made  as  soon  after  the  2nd  of  April,  1903,  aod 
annually  thereafter,  as  the  accounts  can  be  audited, 
and  will  be  in  proportion  to  tbe  purchases  made  dnriog 
the  vear.    Distribution  as  to  the  £200,000  per  ywr 
will  be  made  every  three  months,  the  first  distribution 
to  take  place  as  soon  after  the  2Qd  of  July,  1902,  as 
accounts  can  be  audited,  and  will  be  in  proportion  to 
the  purohaees  during  the  three  months  period.    To 
participate  in  this  offer  we  do  not  ask  you  to  boyoo  t 
the  goods  of  any  ottier  manufacturer.    Yours  faith- 
fuUy,00DBir8(LDaTED).'*  *<  March  22, 1902.  Mi 
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Ogdemi  (Limited),  Liverpool.  Dear  Bin,— I  beg  to 
inform  you  I  have  not  rigned  the  agreement  with  the 
Imperial  Tobaooo  Go.  dated  Mar<A,  1902;  and,  in 
oonaideration  of  participating  in  yonr  bonne  dietribn- 
tion  of  the  entire  net  profits  on  goods  sold  by  yon  in 
fhe  United  Kingdom,  and  £200,000  per  year  for  the 
next  fonr  yeara,  as  set  out  in  yonr  par&mlars,  I  hereby 
agree  not  to  sign  it  or  any  similar  agreement  with  the 
Imperial  Tobaoco  Oo.,  or  any  other  company  or  firm, 
containing  any  conditions  which  wonid  prevent  me 
from  buying,  displaying,  selling,  or  distrilmtiog  your 
goods  or  the  goods  of  any  other  minufaotarer,  and  I 
also  undertake  to  continue  to  buy,  display,  and  to  sell 
your  goods.  (Signed),  EL  Nelson,  100,  Queen-street* 
Cardiff.'*  It  was  agreed  that  the  contract  between 
the  plaintiffs  and  Telford,  which  forms  the  subject  of 
the  counterclaim  in  the  other  action,  was  the  same. 
*  Parauant  to  the  barffain  so  made,  the  d^endants 
dealt  with  tbe  plaintifi  respectiTely,  and  in  the  month 
of  July,  1902,  they  each  received  a  share  of  the 
£50,000,  being  one-quarter  of  the  £200  000  for  the 
three  months  ended  the  30th  of  June,  1902.  On  the 
27th  of  September,  1902,  the  plaintiffs  sold  their 
undertaking,  indudhig  the  goodwill  of  their  business 
in  Qreat  Britain,  to  the  Imperial  Tobacco  Co. 

The  agreement  was  putin  at  the  triaL  The  considera- 
tion was  thesum  of  £1 ,600,000in  diares  and  certainstook, 
plant,  and  buildings  at  a  Taiuation.  The  amount  due 
to  the  defendants  as  their  share  of  the  second  £60,000 
bonus  in  respect  of  the  three  months  ended  the  30th 
of  September  was  allowed  to  the  defendants  by  the 
plaintiffs  in  account,  and  no  question  arises  respecting 
that.  It  was  agreed  that  no  profits  had  been  made 
by  the  plaintiffs  in  the  six  months  ended  the  30th  of 
September,  1902,  so  that  no  daim  was  made  under 
that  head.  The  defendants  did  ^ot  ask  for  any 
account  of  pro&ts  due  to  them  under  the  agreement 
up  to  the  time  of  the  sale  of  the  plaintifb'  business  to 
the  Imperial  Tobaooo  company.  The  defendants' 
real  claun  was  for  damages  in  respect  of  the  alleged 
breach  l^  the  plaintiffs  of  the.  contract  contained  in 
the  letters  hereinbefore  set  out  by  reason  of  their 
having  transferred  their  trading  undertaldng  to  the 
Imperial  Company,  thereby  preventing  themselves 
from  being  in  a  position  to  earn  profits,  and  prevent- 
ing the  defendants  from  continuing  as  their  customers, 
and  it  was  further  allied  that  the  plaintiffs,  having 
received  consideration  amounting  to  £1,500,000  for 
assets,  including  their  goodwill,  lubd  in  fact  sold  their 
business  to  third  parties,  and  were  liable  for  damages 
for  having  deprived  themselves  of  their  ability  to  carry 
out  their  agreement.  It  was  argued  on  behalf  of  tHe 
defendants  that  either  the  plaiutiffs  had  wilfully  pre- 
vented themselves  from  fulfilling  their  contract,  or 
that  it  was  an  implied  condition  of  the  contract  that 
the  plaintiffii  should  continue  to  carry  on  their 
business.  The  questions  of  law  which  arise  upon  the 
above  facts  are,  m  my  opinion,  by  no  means  free  from 
difficulty.  The  case  does  not  appear  to  me  to  be 
governed  by  any  of  the  authorities  which  were  dted 
to  me.  I  propose,  therefore,  to  consider  in  the  first 
iostanoe  what  are  the  propositions  or  principles  of  law 
to  be  deduced  from  the  authorities,  and  i^en  to 
endeavour  to  apply  them  to  the  facts  of  the  case.  It 
is,  I  think,  clearly  established  as  a  general  propoii- 
tiun  tiiat  when  two  persons  have  entered  into  a 
contract,  the  performance  of  whioh  on  one  or  both 
sides  is  to  extend  over  a  period  of  time,  each  contract* 
ins  party  is  bound  to  abstain  from  doing  anything 
which  wOl  prevent  him  from  fulfilling  the  obligations 
which  he  has  undertaken  to  discharge;  further,  that 
where  a  person  has  undertaken  to  carry  on  a 
business  out  of  the  profits  of  which  he  has  undertaken 
to  pay  certain  moneys  as  a  consideration  for  the 
contract  to  the  other  party  to  the  contract,  he  most 


not  by  his  own  act  or  default  disable  and  in- 
capscitate  himself  from  further  carrying  on  such 
business.  These  propositions  are,  I  think,  established 
by  M'Iniyrt  v.  Belcher,  11  W.  B.  889,  14  0.  B.  N.  S. 
654;  Inchhald  v.  Wtatern  Neilgherry  Co.,  13  W.  E.  95, 
17  C.  B.  N.  S.  733 ;  Turner  v.  (Mdimiih,  39  W.  B. 
547,  [1891]  1  Q.  B.  544 ;  Brace  v.  Oaldtr,  [1895]  2 
Q.  B.  253,  43  W.  B.  Dig.  113.  It  is  farther  estab- 
lished that  if  the  parties  enter  into  an  agreement  to 
which  effect  can  only  be  given  by  the  continuance  of 
an  existing  state  of  things,  there  is  an  implied 
engagement  on  the  part  of  each  that  he  will  not  do 
anything  of  his  own  motion  to  put  an  end  to  that 
state  of  circumstances,  without  the  continuance  of 
which  effect  cannot  be  given  to  the  arrangement. 
Tide  is,  I  thiiJc,  established  by  the  case  of  Stirling  v. 
MaiUand,  13  W.  B.  76,  5  B.  &  &  840;  The  Telegraph 
Despatch  Oo.  v.  M'Olean,  L.  B.  8  Ch.  App.  658.  It 
was  contended  on  behalf  of  the  plaintiffs  that  in  many, 
if  not  all,  of  these  dedsioos  the  consideration  on  the 
one  side  was  wholly  performed  either  by  the  passing 
of  property  or  by  the  payment  of  money.  No  doubt 
this  was  tbe  fact  in  some  of  the  cases,  out  there  are 
certainly  others  to  which  that  argument  does  not 
Apply t  M,  for  instance.  Turner  v.  OMemUh  and  Brace 
V.  Colder.  Side  by  side  with  these  cases,  if  I  may 
use  the  expression,  there  is  the  other  line  of  authorities 
upon  which  the  plaintiffs  rely,  which  eitabUsh  that 
where  the  parties  have  made  a  contract  which  con- 
tains a  variety  of  stipulations,  and  is  silent  as  to  others, 
no  stipulation  or  agreement  which  is  not  expressed 
ought  to  be  implied,  unices  it  is  necessaiy  in  order  to 

give  to  the  transaction  the  effect  or  efficacy  which 
oth  parties  must  have  intended  it  should  have :  see 
the  language  of  Bo  wen,  L.J.,  in  The  Moorcock,  87 
W.  B.  439,  14  P.  D.  64,  at  p.  68,  approved  of  by  Lord 
Esher  in  Eamlyn  v.  Wood,  40  W.  B.  24,  [1891]  2 
Q.  B.  488,  at  p.  492,  and  enunciated  by  the  Uonse  of 
Lords  in  Rhodei  v.  Farwood,  24  W.  B.  1078, 1  App.  Gas. 
256.  But  tbe  reel  difficulty  is  not  the  enunciation  of 
these  principles,  but  their  application.  In  each  esse 
the  terms  of  the  contract  and  its  object  must  be 
considered  in  order  to  ascertain  whether  the  conduct 
complained  of  does  destroy  the  object  of  the  contract 
or  prevent  the  performance  of  its  manifest  intention. 
In  this  esse  I  have  come  to  the  conclusion  that  the 
view  presented  by  the  defendants  is  correct  Which- 
ever of  the  tests,  as  deduced  from  the  authorities  to 
which  I  have  called  attention,  be  applied,  the  decision 
must,  I  think,  be  in  their  favour.  There  was  an 
undoubted  change  of  position  on  the  part  of 
the  defendants.  By  the  acceptance  of  the 
plaintiffs'  offer  they  relinquished  the  prospect  of 
any  share  in  the  offer  made  by  the  Imperial  Co. 
As  regards  the  £200,000  per  annum  for  a  period  of 
four  years,  the  offer  wa«  definite  and  distinct,  and,  to 
adopt  the  language  of  Bowen,  L.J.,  the  continuance 
of  business  by  the  plaintiffs  for  a  period  of  four  years 
must  have  been  in  the  contemplation  of  botii  parties 
in  order  to  give  to  the  transaction  the  effect  whioh 
they  intended  it  to  have.  I  therefore  think  that, 
applyiog  the  test  laid  down  in  Bamlyn  v.  Wood, 
effect  cannot  be  given  to  this  transaction  except  upon 
the  theory  that  the  plaintiffe  continued  to  carry  on 
business  at  least  for  a  period  of  four  years.  There 
is,  moreover,  in  my  opinion,  another  ground  upon 
which  the  defendants  are  entitled  to  rely.  Several 
of  the  authorities  to  whidi  I  have  referred  show  that 
if  one  party  has  wQfully  put  an  end  to  his  ability  t3 
perform  a  contract  he  'ftas  committed  a  breach  in 
respect  of  which  damages  can  be  awarded.  In  this 
case,  in  September,  1902,  the  plaintifl!i  sold  the  good- 
will of  their  business  for  a  very  large  price  to  the 
Imperial  Co.  It  is  common  knowledge  that  in  esti- 
mating the  price  that  is  paid  for  goodwill  the  value 
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of  the  busioess  is  taken  into  oonsideration,  and  a 
certaia  namber  of  years'  purchase,  or  in  sooae  caseSi 
a  fraction  of  a  year's  parchnse,  of  the  net  profits  is 
estimated,  having  regard  to  the  nature  and  character 
of  the  business.    In  this  case  the  efifeot  of  the  trans- 
action is  that  the  plaintiff  compaoy  sell  their  good- 
will to  the  Imperial  Co.,  or,  in  other  words,  tney 
realize  for  a  cousideration  their  opporiunity  and  ex- 
pectation  of    earuiug  profits  wnioh  they  otherwise 
would  have  made.     It  is  to  be  observed,  moreover, 
that  the  sale  renders  the  performance  of  the  contract 
impossible  so  far  as  the  distribution  of  the  £200,000 
is  concerned,  because  it  makes  it  impossible  for  the 
defendants  any  longer  to  be  customers  of  the  plaintiffs, 
or,   in   other    words,    destroys    the    possiblity    of 
the  existence  of  that  state  of  things  without  which 
the  contract  could  not  be  cairied  into  effect.    The  act 
of  the  plaiatiffis  prevents  the  defendants  from  being 
able  to  fulfil  the  condition  contemplated  by  the  con- 
tract.   I  express  the  conclusion  at  which    I   have 
arrived  with  considerable  diffidence  and  hesitation, 
and  there  is  much  to  be  urged  in  favour  of  the  plttn- 
tiffs*  contention.    I    was  disposed  at  one  time  to 
think  that  the  reasoniog  of  the  judgment  in  EJiodes  v. 
Forwoodf  in  which  case  the  drcumstances  in  many 
respects  resemble  those  in  tbe  present  case,  and  par- 
ticularly the  passage  in  the  judgment  of  Lord  Oaims, 
1  App.  Oas.,  at  pp.  265  and  266,  which  was  relied  upon  by 
Mr.  Asquitb,  apply  to  this  case,  but  on  further  examina- 
tion I  think  that  that  case  depended  entirely  upon 
the  view  taken  by  Lord  Cairns  as  to  the  limited  scope 
of  the  agreement  as  explained  at  pp.  26»,  264  (see 
also  the  judgment  of  Lord  Penzance),  and  I  tnink  it 
well  to  call  attention  to  the  vie  IV  taken  of  Ehodes  y. 
Farwood,  in  later  ca&es,  and  among  others  by  Lindley, 
L.J.,  in  the  Court  of  Appeal  in  Turner  r.  Goldsmith 
[1891],  1  Q.  B.,  at  p.  549.  I  do  not  propose  at  present 
to  deal  with  the  question  of  damages  beyond  eilyidg 
this.    It  is  not,  in  my  opinion,  a  case  for  an  account ; 
the  damages  must  be  general  damages  estimated, 
taking  all  things  into  consideration,  as  in  the  case  of 
Inchbald  ▼.    Western   Neilgherry  Co.,  and   I   doubt 
whether  any  case  has  beta  made  for  claiming  any- 
thing in  respect  of  the  possible  share  of  profits. 

Judgment  accordingly  for  the  defendants  on  their 
counierolaims. 

QuestiolL  as  to  damages  ordered  to  stand  over  for 
further  consideration. 

Solicitors  for  plaintiff,  G.  ThcOcher,  for  Grace,  Smith, 
&  Hood,  Liyerpool. 

Solicitors  for  defendants,  Bell,  Broderick,  &  Gray. 


K.  B.  Div. 
(Lord  Alverstone,  L.C.J.,  and  | 
Wills  and  Channell,  JJ.)      j 


May  20. 


In  re  F&Airois  (No.  2).  (a.) 

Copyright  —  Music — Summary  jurisdiction  —  Evidence 
that  pirated  copies  were  being  sold  at  a  private  house  — 
Magistrate's  order  for  seizure— Musical  {Summary 
Proceedings)  Copyright  Act,  1902  (2  Ed,  7,  c.  16), 
ss.  1,  2. 

The  words  "  sold  or  offered  for  sale  **  in  section  1  of 
the  Musical  {Summary  Proceedings)  Copyright  Act, 
1902,  are  not  confined  to  a  sale  in  a  public  place. 

There/ore,  where  a  court  of  summary  jurisdiction  is 
satisfied  that  pirated  copies  of  a  musical  work  are  being 
sold  at  a  private  house  it  has  jurisdiction  to  make  an 

(a.)  Beported  by  E&SKiins  Bsid,  Esq.,  Barrister-at- 
Law. 


order  in  the  terms  of  the  section,  authorizing  a  cxmatdbie 
to  seize  such  copies  without  a  warrant. 

Semble»  a  court  of  summary  jurisdiction  has  no  power 
under  section  1  to  issue  a  search  warrant. 

This  was  an  appeal  by  case  stated  from  the  decisicna 
of  a  metropolitan  magistrate,  sitting  at  the  Qlerken- 
well  poiica-court,  raising  a  question  of  law  on  an 
mformatiou  laid  by  William  Francis  and  others,  under 
section  1  of  the  Musical  (Summary  ProoeedinicO 
Copyright  Act,  1902,  that  at  a  private  house,  Ko. 
102,  Uompton-passage,  Clerkenwell,  pirated  copies 
of  musical  works  were  being  sold  privately,  and  that 
the  appellants  were  the  registered  owners  of  the 
copyrights,  of  which  some  of  the  pirated  copies  were 
in&ingements,  and  the  magistrate  was  asked  to  make 
an  order  authorizing  a  constable  to  seizd  the  said 
copies  without  warrant  and  to  bring  them  before  the  . 
court. 

The  magistrate  was  satisfied  by  the  evidence  before 
him  that  there  was  reasonable  ground  for  befieTing 
that  pirated  copies  of  musical  works  were  being  so 
sold  at  tne  private  house;  but  he  refused  to  make  an 
order,  being  of  opinion  that  the  Act  only  applied 
where  the  pirated  copies  were  exposed  for  sale  in  a 
public  place  and  did  not  apply  to  a  private  hoose. 

The  learned  magistrate  based  his  decision  on  the 
following  grounds,:  (a)  That  the  wording  of  the 
section  seemed  directed  to  stopping  the  sale  of  pirated 
works  by  hawkers  in  the  streets,  for  which  purpose 
the  obtaimng  of  an  injunction  would  be  too  cnmoer- 
some  a  proceeding;  (6)  that  there  were  no  words  in 
the  Act  justifying  a  constable  in  entering  a  private 
house,  or  a  magisteate  in  making  any  order  which 
might  be  so  interpreted. 

ScruUon,  K.C,  HSi^  Herman  Cohen,  for  the  appel- 
lants.— Tne  magistrate  was  wrong,  because  the  Act 
applies  to  a  private  dwelling.  If  he  has  not  po  wer  to 
grant  a  search  warrant  he  has  certainly  power  to 
make  an  order  for  the  seizure  of  the  puated  copies, 
leaving  it  for  the  constable  to  execute  the  order  if  he 
were  able  to  do  so  lawfully. 

Daniel  Wards,  for  the  owner  of  the  pirated  copies. 
— ^Tne  magistrate  had  no  authority  to  make  any  such 
order  which  would  authorize  a  constable  to  ent^  a 
private  house  and  bcize  without  a  warrant.  The  view 
he  took  was  that  such  an  order  could  oonfer  no 
authority  on  a  constable  and  would  therefore  either  be 
inoperative  or  induce  the  constable  to  commit  an 
illegal  act. 

H.  Sutton,  for  the  magistrate.— The  words  "  sold  or 
offered  for  sale  "  in  section  1  are  confined  to  sale  in  a 
public  place,  for  the  words  are :  "If  satisfied  by  the 
evidence  that  •  .  •  pirated  copies  ...  are 
being  hawked,  carried  about,  sold,  or  offered  for  sals 
.  •  ' ."  then  the  magistrate,  on  proof  that  the  copies 
are  pirated,  may  order  them  to  be  destroyed  or  to  be 
ddivered  up  to  the  owner  of  the  copyright  on  his 
application,  Tnis  appeal  shonld  therefore  be  dis- 
missed, for  the  view  taken  by  the  magistrate  is 
correct. 

Lord  Alyebstone,  L.O.  J.— I  think  this  appeal  must 
be  allowed.  There  seems  to  have  been  some  mis- 
understanding as  to  what  I  said  in  the  case  of  Bx 
parte  Francis,  anU,  p.  267,  [1903]  1  K.  B.  275, 
which  I  desire  to  clear  up.  I  said  then  that  the  Act 
undoubtedly  went  a  very  long  way  in  the  directica 
of  interfering  witli  the  rights  of  property  because  by 
section  2  it  permitted  a  constable  to  seize  this  pro- 
perty without  a  warrant  not  nnder  an  order  of  a 
stipendiary  magistrate  or  a  court,  but  at  the  request  in 
writing  of  the  apparent  owner  of  the  oopjrrightor 
of  his  authorized  agent.  It  has  been  erroneously 
stated,  I  believe,  that  the  decision  in  that  oaae  has 
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taken  away  rights  whioh  the  Aot  intended  to  give, 
bedaosd  we  held  that  the  magistrate  had  no  power 
nnder  section  2  to  order  the  destmction  of  oopiet  of 
pirated  mnsio  seized  by  the  oonstable  in  the  street 
aoless  the  person  from  whom  the  copies  had  been 
seized  was  served  with  a  summons  under  the  Som- 
msr/  JarisdioUon  Acts,  in  other  words,  oonld  not 
make  an  order  for  the  destruction  of  the  pirated 
copies  on  an  ex  parte  application*  The  decision  had 
certainly  not  the  efE'eot  of  taking  away  rights  con- 
ferred by  the  Act  and  it  is  not  right  to  complain  of 
decisions  when  the  fault  arises  from  the  fact  that 
the  Act  has  been  drawn  up  without  reference 
to  the  established  principles  of  criminal  law.  Here 
what  we  are  asked  to  do  is  to  make  an  order  which 
would  be  in  efEect  a  seirch  warrant.  A  search 
warrant  is  well  knoim,  and  powers  to  grant  them  are 
conferred  by  many  statutes,  but  if  persons  are  minded 
to  get  such  a  warrant  they  must  show  dearly  that 
the  Act  under  which  they  make  an  application  gives 
jurisdiction  to  the  magistrate  to  grant  tbe  warrant. 
£  do  not  for  a  moment  suggest  that  the  wordi  *'  sold 
or  offered  for  sale  *'  confine  the  sale  to  a  sale  in  the 
street  by  a  hawker;  but  there  is  no  power  given  by 
the  statute,  on  the  other  hand,  to  grant  a  search 
warrant.  In  my  opinion  the  case  ojpght  to  go  back 
to  the  magistrate  with  directions  to  him  to  ismie  an 
order  in  the  terms  of  the  section.  I  only  desire 
to  express  a  hope  that  if  a  new  Bill  is  introduced  for 
the  purpose  of  protecting  the  owners  of  musical  oopv- 
rights  ttiat  the  Bill  will  be  drawn  by  someone  who 
has  a  knowledge  at  least  of  the  elementary  elements 
of  criminal  law. 

Wills,  J.,  concurred. 

CHAinnsLL,  J. — I  am  of  the  same  opinion.  I  think 
that  the  words  **  sold  or  offered  for  sale  "  in  section  1 
are  not  limited  to  a  sale  in  a  public  place.  On  the 
other  point  T  do  not  think  that  the  section  authorizes 
the  magistrate  to  issue  a  search  warrant.  I  agree  that 
the  case  should  go  back  to  the  magistrate  with  an 
intimation  that  he  should  make  an  ot&r  in  the  terms 
of  section  1. 

Appeal  allowed;  no  order  as  to  costs. 

Solicitor  for  the  appellant,  FhUip  J,  Eutland, 

Solicitor  for  the  owner  of  the  pirated  copies, 
W.  H.  Cowl, 

Solicitor  for  the  magistrate,  Solicitor  to  the 
Treaiury. 


E.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and 

Wills  and  Channell,  JJ.) 


May  12 


Moore,  Nettlefold,  &  Co.  v.  Singer  &  Co   (a.) 

Distress  —  Sale  —  Property   in   goods    distrained  —  2 
W,  &  M,,  Sess,  1,  c.  6,  s,  2. 

A  landlord  distrained  upon  premises  for  rent  due,  and 
seized,  amongst  other  articles,  a  sewing  machine  which 
had  been  hired  by  the  tenant.  The  goods  were  sold  by 
auction,  and  at  the  sale  the  machine  was  bought  in  by  the 
landlord's  agent.  The  owners  of  the  machine  then  seized 
it     In  an  action  for  conversion. 

Held,  that  a  sale  to  be  valid  must  be  a  sale  to  third 
parties,  and  that  the  buying  in  by  the  landlord  did  not 
change  the  property  in  the  sewing  machine. 

Sing  V.  England,  4  B.  <&  S.  1S2,  followed. 

Appeal  by  the  defendants,  Messrs.  Singer  &  Co., 

(a.)  Beported  by  Alan  Hogo,  Esq.,  Barrister-at- 
Law. 


from  the  decision  of  his  Honour  Judge  Smyly,  sitting 
at  the  Birmingham  County  Court. 

The  facts  of  the  case  are  as  follows : 

A  man  named  Anton  was  employed  by  the  plaintiffs, 
and  lived  in  a  house  belonging  to  them.  He  had  in 
his  possession  a  sewing  machine,  the  property  of  the 
defendants,  whioh  had  bf*en  lent  on  the  hire  system. 

In  July,  1902,  a  strike  occurred  on  the  plaintiffs' 
works,  and  they  distramed  on  Anton's  goods  for  rent 
due  to  them. 

The  sewing  machine  in  question  was  put  up  to 
auction,  and  was  bought  by  the  plaintiffs'  minager, 
who  acted  as  agent  for  them.  The  machine  was 
then  handed  bade  to  Anton  on  the  terms  of  a  hiring 
agreement. 

The  defendants,  on  hearing  of  what  had  happened, 
seized  the  sewing  machine,  and  the  plaintiff  there- 
upon brought  this  action  for  conversion. 

The  county  court  judge  gave  judgment  for  the 
plaintiffs,  on  the  ground  that  there  had  been  a  bond 
fide  sale  by  the  auctioneer. 

Young,  K.C.  {Lawless  with  him),  for  the  defendants. 
— The  property  in  this  machine  was  never  divested 
out  of  the  defendants.  This  case  is  governed  by 
KingY.  England,  12  W.  B.  308,  4  B.  &  8.  782.  It  Was 
there  held  tUat  a  landlord  who  distrains  for  rent  must 
sell  the  goods  and  cannot  retain  them  at  the  price 
mentioned  in  the  inventory.  The  essence  of  this  contract 
is  a  sale,  and  as  the  landlord  cannot  sell  to  himself  the 
sewing  machine  still  remained  the  property  of  the 
defendants. 

Lincoln  Reed,  for  the  plaintiffs.— The  case  of  King 
V.  England  does  not  support  the  proposition  of  the 
defendants.  Here  there  was  a  bond  fide  sale  by  the 
auctioneer,  and  the  property  therefore  passed  to  the 
landlord's  agent. 

Lord  Alyerbtonb,  L.O.J. — In  my  opinion  the 
principle  of  King  v.  England  applies  to  this  case. 
The  statute  of  2  W.  &  M.,  Sees.  1,  c.  5,  s.  I,  enables 
the  landlord  to  sell  after  appraisement.  In  King  v. 
England  Blackbium,  J.,  said,  **1  think  the  sale  in 
pursuance  of  statute  2  W.  &  M.,  Sees.  1,  o.  5,  s.  2 
must  be  a  sale  to  a  third  person,  otherwise  many 
abuses  might  arise,"  and  though  it  is  quite  correct  to 
say  that  that  expression  of  opinion  is  not  necessary 
for  the  judgment  it  is  a  necessary  part  of  the 
reasoning  on  which  the  judgment  is  based.  Tne 
statute  does  not  mean  that  the  landlord  can  go 
through  tiie  form  of  a  sale  and  take  the  goods 
himielf.  There  must  be  a  genuine  sale  and  a  trans- 
ference of  the  property  to  a  third  person.  I  am  of 
opinion  that  this  appeal  must  be  allowed. 

Wills,  J.— I  am  of  the  same  opinion.  The  sale 
was  in  my  view  no  side  at  all.  To  hold  otherwise 
would  be  to  open  the  door  to  obvious  abuses.  If  the 
landlord  was  entitled  to  buy  in  the  goods  it  would  be 
to  his  interest  to  buy  them  for  as  small  a  sum  as 
possible. 

Channell,  J.— I  agree. 

Appeal  allowed. 

Solicitor  for  the  plaintiff,  G.  Armstrong,  Liverpool. 

Solicitor  for  the  defendants,  J,  Morley,  LiverpooL 
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High  Goukt. 


K.  B.  Div.    I 
(Wright,  J.)/  Aprils. 

Hampstkad  Gorporation  v.  Gaunt,  (a.) 

MetropolU--Nea)  atreet— Paving  expenses— Liability  of 
owner  of  premises  —  Action  to  recover  apportioned 
amount^Demand —Statute  of  Limitations  (21  Jac.  1, 
<^  }^)—^^ropclis  Management  Act,  1855  (18  cfc  19 
Kief.  c.  120),  8. 105— Metropolis  ManagemerU  (Amend- 
tnent)  Act.  i862  (25  dt  26  Vict,  c.  102)  s.  77. 


Bfj  the  joint  operation  of  section  105  of  the  Metropolis 
Management  Act,  1855  and  section  77  of  the  Metropolis 
Management  (Amendment)  Act,  1862,  which  should  be 
be  read  together,  successive  owners  of  houses  bounding  or 
abuUing  on  new  streets  are  liable  on  demand  to  pay  the 
amount  of  paving  expenses  apportioned  or  charged  in 
respect  of  their  houses,  and  an  action  lies  for  the  recovery 
of  such  apportioned  expenses  after  demand  has  been  made. 

The  Statute  of  Limitations  (21  Jac.  1,  c.  16).  if 
applicable,  does  not  begin  to  run  in  favour  of  an  owner 
until  payment  has  been  demanded  from  him. 

This  case  waa  tried  before  Wright,  J.,  without  a 

The  plaintifBi'  olaim  was  for  £39  Ss.  4d.,  the 
defecdant  s  ooatnbution  as  owner  of  a  house  towards 
the  actual  oost  of  wpairiDK  the  rosd  and  paviuR  the 
footways  of  a  new  street  oaUed  Fieet-mews  pursuant 
to  a  resolufaon  passed  at  a  meeting  of  the  vistry  on 
the  22nd  of  July,  1886.  ^ 

It  was  admitted  that  the  plaintiffs  had  incurred 
expenses  m  repairing  tbe  road  and  paWng  the  foot- 

^?o*J!i^^'*  ■!i^  ''''''  •^^^  ^  1S»1'  »^d  that 
i>d9  Js.  4d.  was  the  proper  contribution  in  respect  of 
76,  Uppw  Park-road,  the  defendant's  premises,  and 
ttiat  he  became  the  owner  of  those  premises  on  the 
2001  of  November,  1896. 

In  1891  a  demand  for  payment  was  made  on  the 
th^  owner  of  the  premises,  but  the  amount  was  not 
paid. 

*u\^^l'^^  demand  was  made  on  the  defendant  on 
the  19th  of  December,  1898,  under  seotion  106  of  the 
Metropohs  Management  Act,  1865,  as  amended  by 
the  Metr^poUs  Management  (Amendment)  Act,  1862. 

The  action  was  commenced  in  February,  1903. 

.L  ^^?  Metropolis  Local  Management  Act,  1865. 
s.  105,  It  IS  provided:  "In  case  the  owners  of  the 
houses  formmg  the  greater  part  of  any  new  street 
IsAd  out  or  made  or  heieaf  tar  to  be  laid  out  or  made 
which  IS  not  paved  to  the  satisfaction  of  the  vestry  or 
dutrwt  board  of  the  parish  or  district  in  which  such 
street  is  situate,  be  desirous  of  having  the  same  paved 
as  hereiuaf  ter  mentioned,  or  if  such  vestry  or  board 
deem  it  necessary  or  expedient  that  the  same  should 
be  so  paved,  then  and  in  either  of  such  cases  such 
vestry  or  board  shall  well  and  sufficiently  pave  the 
**°if  aL  1  i  and  the  owners  of  the  hongftii  fnrmjng 
such  street  shall,  on  demand,  pay  to  such  vestry  or 
board  the  amount  of  the  estimated  expenses  of  pro- 
viding and  laymg  such  pavement  (such  amount  to 
be  determmed  by  the  surveyor  for  the  time  beinff 
of  the  vestry  or  board)  and  in  case  such  estimated 

th«i  the  di«wenoe  between  such  estimated  cxmosm 
and  such  actu^  expenses  shaU  be  repaid  by  t^laid 
vestry  or  board  to  the  owners  of  houses  by  whom  the 
said  sum  of  nioney  has  been  paid;  and  in  case  the 
said  estimated  expenses  be  less  than  the  actual 
expenses  of  such  paving,  then  the  owners  of  the  said 
houses  shall,  on  demand,  pay  to  the  said  vestry  or 
Doara  such  further  sum  of  money  as,  together  with 

(a.)  Reported  by  B.  G.  Stillwrll,  Esq.,  Barrister- 
at-Law. 


the   sum   already   paid,    amounts  to   such     ^^t^H 
expenses." 

By  the  Metropolis  ManMement  (Amendment)  Act, 
1862,  s.  77,  which  extencbd  the  provisions  of  tfae 
above  section  to  vacant  plots  of  land  abutting  on  • 
new  street,  it  is  provided  as  follows :  "  Wher«  any 
vestry  or  district  board:  shall,  under  the  powers  given 
by  the  105th  section  of  the  firstly-redted  Act,  have 
pived  or  be  about  to  pave  any  new  street  the  ownecs 
of  the  land  bounding  or  abutting  on  such  stroet  shall 
be  liable  to  contribute  to  the  expenses  or  esttmated 
expenses  of  pavmg  the  same,  as  well  as  the  ownera  of 
houses  therem,  provided  that  it  shall  bs  lawful  for 
the  vestry  or  district  board  to  charge  the  ownen  of 
laud  in  a  less  proportion  than  the  owners  of  house 
property  should  they  deem  it  just  and  expedient  so  to 
do;  ana  any  such  costs  or  expenses,  indnding  the 
co^  of  paviog  at  the  points  of  intensotion  of  streets 
and  all  other  incidental  costs  and  charges,  shall  be 
apportioned  by  the  vestry  or  board,  andfthallbereoover- 
able  either  before  the  work  shall  be  commenced,  or 
^^nog  its  proffress,  or  after  its  completion;  and  it 
shall  be  lawful  for  the  vestry  or  district  board  at 
their  discretion  to  accept  payment  of  the  amount 
apportioned  or  charged  m  respect  of  eadi  house  or 
premises  by  instalments  spread  over  a  period  not 
exceeding  twenty  years,  and  any  sudi  amoont  shall 
be  recoverable  from  the  present  or  any  future  owner 
of  the  premises  either  bv  action  at  law  or  m  a 
summary  manner  before  a  justice  of  the  peaoe,  at  the 
option  of  the  vestry  or  board.*' 

S.  Courthope-Munroe,  for  the  plainti£Es.— fieotion 
105  of  the  Ace  of  1865  and  section  77  of  the  Act  of 
1862  must  be  read  together.  The  effect  of  so  reading 
tiiem  is  that  the  "  present  or  any  future  owner"  of  a 
house  or  of  land  forming  or  abutting  on  a  new  street 
u  liable  to  pav  paving  expenses  upon  demand.  After 
demand  has  been  made  an  action  may  be  brought. 
Each  successive  owner  becomes  liable  on  becoming 
owner,  and  such  liability  cannot  be  got  rid  of.  It  is 
a  condition  precedent  to  the  tight  to  recover  <*ft* 
the  demand  shall  be  made  on  the  owner  or 
subsequent  owner.  The  Statute  of  LimitatioQii,  if 
it  has  any  applioation  to  this  case,  does  not  hegiu 
to  run  until  a  aemand  has  been  made  on  the  owner 
from  whom  the  amount  is  claimed,  Oreoe  ▼.  HunL 
25  W.  B.  543,  2  Q.  B.  D.  389.  The  plsintiffs  made 
their  demand  on  the  defendant  as  soon  as'  they  knew 
of  his  possession,  and  the  Statute  of  Limttataons, 
therefore,  if  applicable,  did  not  begin  to  run  autil 
the  date  of  such  knowledge.  The  Statute  of  limita- 
tions, however,  does  not  apply  to  a  case  like  this : 
Wortley  v.  Vestry  of  SL  Mary,  IsUngUm,  51  J.  P.  166. 

He  also  cited  Blackburn  Corporation  v.  ^auitdersoa, 
[1902]  I  K.  B.  794,  60  W.  B.  Dig.  169. 

Chester  Jones,  for  the  defendant— It  is  tme  a 
demand  must  be  made  under  seotion  105,  but  it  need 
only  be  made  on  the  first  owner,  and  once  having 
been  made,  as  in  this  case,  the  amount  is  reoovetable 
from  him  or  any  succeeding  owner.  Tue  liability 
then  becomes  a  charge  on  the  land:  PlwnsUad  Board 
of  Works  V.  Ingoldby,  21  W.  B.  77,  Ii.  B.  8  Bx.  63. 
Bach  successive  owner  becomes  liable  on  snooeediog 
to  the  ownership,  and  the  Statute  of  TJt«|ttfttiffnB 
begins  to  run  from  such  date.  In  tiiis  case  the 
defendant  became  owner  in  1896  and  the  action  was 
not  commenced  until  more  than  six  year«  alter  that 
date.  The  remedy  against  him  was  therefore  already 
birred  when  the  writ  was  issued.  An  action  oan 
only  be  brought  under  the  provisions  of  section  77 
of  the  Act  of  1862,  and  therefore  csnnot  be  brought 
against  the  owner  of  a  house  who  is  dealt  with  by 
seotion  106  of  the  Act  of  1865. 
^    H.  Courthope*Munroe,  in  reply.^The  expenses  of 
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paving  a  new  ttreet,  apportioned  under  section  77  of 
the  Act  of  1855,  ace  not  a  charge  on  the  lend,  bat 
only  a  peraonaL  liability  on  each  saooesfiye  owner. 
Egg  T.  Blayney,  36  W.  B.  893,  21  Q.  B.  D.  107. 

Wkioht,  J.— This  ii  an  action  brought  agaiast  the 
owner  of  a  honie  to  recover  the  expenies  of  paving  a 
new  street.  One  qneBtion  which  arises  here  is  whether 
an  action  lies  at  all  onder  section  77  of  the  lietropolis 
Management  (Amendment)  Act,  1862,  against  the 
owner  of  a  house,  or  whether  the  right  of  action  is 
not  confined  to  the  owners  of  the  land  as  being  the 
parties  newly  made  liable  bv  that  section.  Another 
question  is  whether,  presuming  an  action  does  lie,  the 
remedy  in  the  present  case  is  Mired  by  the  Statute  of 
Limitations  (21  Jac.  1,  c  16).  The  latter  question 
depends,  apparently,  on  whether  it  is  necessary  that  a 
fresh  demmd  should  be  made  upon  a  person  who  is  a 
•uccessive  owner. 

It  appears  to  me  that  sedion  105  of  the  Act  of 
1855  and  section  77  of  the  Act  of  1862  must  be  read 
together.  The  former  section  says  in  effect  that  the 
owners  of  hoasei  in  the  street  shall  on  demand  p%y 
to  the  vestry  the  amount  of  the  estimated  expenses  of 
providing^  and  laying  the  pavement.  It  seems  to  me 
to  be  plain  that,  as  regards  the  owners  of  the  houses 
who  are  liable  under  that  section,  no  liability  exists 
until  the  demand  has  been  made,  for  the  reason  that 
the  vestry  cannot  bv  merely  arriving  at  the  result  in 
their  own  office  make  an  owner  lieble.  The  resolt 
must  be  communicated  to  the  owner  where  it  is  a 
matter  to  be  estimated  by  the  vestry's  officer.  Where 
the  amount  has  to  be  estimated  by  the  vestry's 
officer,  it  would  be  ridiculous  to  suppose  thet  any 
liability  could  arise  untU  that  estimate  hai  been 
made  aiid  communicated  to  the  owner.  Then  comes 
section  77  of  the  Act  of  1862,  which  says  that  where 
paving  has  been  done  under  section  105  of  the  Act  of 
1855,  not  only  the  owners  of  the  houses,  but  "  the 
owners  of  the  land  b3unding  or  abutting  on  such 
street  shall  be  liable  to  contribute  to  the  expenies 
or  estimated  expenses  of  paving  the  same  as  well  as 
the  owners  of  houses  therein,  pronded  that  it  shall  be 
lawful  for  the  vestry  or  district  board  to  charge  the 
owners  of  land  in  a  less  proportion  thui  the  owners 
of  house  property  should  they  deem  it  just 
and  expedient  so  to  do.''  Now,  stopping  there 
for  a  moment,  it  seems  to  me  that  I  ought  to  give 
effect  to  that  provision  as  if  it  were  read  into  section 
105  of  the  Act  of  1855  as  an  amendment,  which 
would  cover  the  case  of  owners  of  land,  and  that  all 
the  provisions  of  section  105  ought,  so  far  as  they  are 
applicable,  to  be  applied  to  owners  of  land  who  are 
broQght  in  under  section  77,  and  amongst  other 
things,  that  the  provision  requiting  a  demand  ought 
to  be  considered  as  read  into  that  section.  Then  that 
section  proceeds  as  follows :  **  And  any  costs  or 
expenses,  including  the  cost  of  paving  at  the  points 
of  intersection  of  streets,  and  all  other  incidental  costs 
and  charffes  shall  be  apportioned  by  the  vestry  or 
board  and  shall  be  recoverable  either  before  the 
work  shall  be  commenced  or  during  its  progress  or 
after  its  com^etion,  and  it  shall  m  lawful  for  the 
vestry  or  district  board  at  their  discretion  to  accept 
payment  of  the  amount  apportioned  or  charged  in 
respect  of  each  house  or  premises  by  instalments," 
— that  seems  to  me  to  require  that  tiiere  shsll  be  some 
demand—"  and  any  such  amount  shall  be  recoverable 
from  the  present  or  any  future  owner  of  the  premises 
either  by  action  at  law  or  in  a  summary  manner 
before  a  justice  of  the  peace."  There  "  such  amount'' 
seems  to  me  to  mean  the  amount  apportioned  or 
charged  in  respect  of  each  house  or  premises, 
and,  if  so,  the  amount  apportioned  in  respect 
of  each   house  or  premises  must  indude  amounts 


apportioned  or  charged  against  owners  of  houses 
under  section  105  as  well  as  amouats  appor- 
tioned or  charsed  against  owners  of  land  undt-r 
section  77,  and,  if  so,  an  action  can  be  brought 
in  respect  of  either  amount.  I  think,  there- 
fore, that  an  action  lies,  and  that,  as  in  my  opinion 
the  cause  of  action  was  not  complete  until  there  was 
a  demand,  the  Statote  of  Limitations  (21  Jac  1,  c.  16), 
if  it  rons  at  adl,  does  not  begin  to  run  until  the  date 
of  the  demand.  I  think,  therefore,  there  must  be 
judgment  for  the  plaintiffs. 

Judgment  for  plaintiffs. 

Solicitor  for  plaintiflis,  A.  P.  John9<m. 

Solid'ors  for  defendant,  8haen,  Boicoe^  Mas$ey,  <€; 
Co. 


Prob.  Div.  &  Adm.  Div. 
Probate. 


j      March  5,  7,  13,  16,  31. 


Etbb  and  Siaxs  v,  Eybe. 
Booker  and  By&b  Intebybnino.  (a.) 

Probate—Lost  wiU— Contents  of  draft— Codicil, 

The  Court  declined  to  grant  probate  of  a  draft  will 
which  was  alleged  to  be  incorporated  in  a  subsequent 
eodicH,  or  alternatively  to  the  will  itself,  on  the  ground 
tihat  it  was  not  proved  that  at  the  time  the  codicil  was 
executed  there  was  any  will  in  existence. 

In  the  Goods  of  Biizabeth  Watkios,  L.  B  I  P.  AD. 
19,  14  W.  B.  P.  &  M.  Dig.  10,  considered. 

The  plaintiffs  were  the  execators  of  the  deceased, 
George  Lewit  Phipps  Eyre,  a  solicitor,  who  died  on 
the  23rd  of  February,  1902,  and  claimed  probate  of 
the  contents  of  a  will,  which  in  tbe  coarse  of  the  pro- 
ceedings was  alleged  to  have  been  ex^cated  by  him  in 
or  since  1897,  but  which  was  now  not  forthcomiufc* 

Alternatively  the  plaintiffs  claimed  that  the  draft 
or  copy  of  the  will  was  incorporated  in  a  codicil  of 
the  deceased  dated  the  20th  of  February,  1902,  and 
wa«  therefore  entitled  to  probate  on  that  ground. 

The  defendant,  Emily  Blanche  Eyre,  who  was  a 
daughter  of  the  deceased,  prayed  for  probate  of  an 
ear&r  will  of  the  deceased  dated  the  10th  of 
February,  1894,  with  a  codicil  of  the  29  th  of  January, 
1898,  with  or  without  the  will  of  the  10th  of 
February,  1894. 

The  intervener,  Oharles  Le^nt  Eyre,  the  deceased's 
heir-at-law,  prayed  to  have  all  the  docaments  set 
aside,  and  claimed  an  intestacy. 

Asquithy  K.C.^  Bargrave  Deane,  K.C.,  and  Priestley, 
K.C.,  for  the  plaintiffs. 

Dickens,  K*C.,  and  B.  H.  Pritchard,  for  the  defen- 
dant. 

Powell,  K.C.,  and  Barnard,  for  the  intervener  Mrs. 
Booker. 

Le  Ba$,  for  the  intervener  Oharles  Lewis  Eyre. 

The  facts  suffideotly  appear  from  the  judgment, 
but  in  the  course  of  the  case  the  following  authorities 
were  cited  by  counsel:  Allen  v.  Maddock,  6  W.  B. 
825.  11  Moo.  P.  C.  427;  In  the  Goods  of  Mercer, 
18  W.  B.  1,040.  L.  B.  2  P.  &  D.  91 ;  Gould  v.  Lakes, 
29  W.  B.  155,  6  P.  D.  1  ;  /n  the  Goods  of  Heathcote, 
29  W.  B.  356,  6  P.  D.  30;  SingUton  v.  Tomlinson, 
26  W.  B.  722,  3  App.  Oaf.  404;  Atkinson  v.  Morris, 
45  W.  B.  293.  [1897]  P.  40;  Coppin  v.  Dillon  4 
Hagg.  Boo.  361 ;  Grimwood  v.  Cozens,  2  S«r.  &  Tr. 
364 ;  Sugden  v.  Lord  St.  Leonards,  24  W.  B.  209,  860 
1  P.  D.   154;  In  the  Goods  of  Greig,  14  W.  B.  349, 

(a.)  Beported  by  Gwtnnb  Hall,  Esq.,  Barrister- 
\  at-Law. 
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li.  B.  1  P.  &  D.  72 ;  Black  v.  Johling,  11  W.  E. 
1.108,  L.  R.  1  P.  &  D,  685 ;  In  the  Goods  of  Tanner, 
L.  R.  2  P.  &  D.  403,  20  W.  R  P.  &  Bf .  Dig.  3 ;  In 
the  Goods  of  BleckUy,  8  P.  D.  169,  31  W.  R.  Dig.  227  ; 
Gardiner  v.  Courthope,  35  W.  R.  352,  12  P.  D.  14. 

BuGKNiLL,  J.,  in  deliveriog  jadgment,  said:  In 
this  case  the  jplaintifEiB,  who  sue  as  exeoutors  of 
George  Lewis  Fhipps  Eyre,  deceased,  olaimed  to 
have  admitted  to  probate  two  dooaments,  being 
respectively  a  draft  will  of  1897,  described  as 
docament  "A,"  in  the  pleadines,  and  a  codicil  dated 
tbe  20th  of  Febmary,  1902,  described  as  document 
*'BJ*  The  claim  of  the  plaiotiffd  is  put  alterna- 
tively. First,  that  the  docament  referred  .to  in 
the  codicil  of  the  20th  of  February,  1902,  as 
the  last  will  of  the  deceased  was  in  existence 
at  the  time  when  the  deceased  executed  the  codicil, 
and  was  never  revoked  by  him,  but  has  been  lost,  and 
that  its  contents  appear  in  tbe  document  ''A." 
Secondly,  and  alternatively,  that  the  document  «  A  " 
wai  itself  the  document  referred  to  in  the  said  codicil 
and  was  thereby  incorporated  and  confirmed,  and  that 
the  two  together  are  the  last  will  of  the  deceased. 
The  defendant,  Bmily  Blanche  Graham  Eyre,  by  her 
counterclaim  sets  up  a  wiU  of  the  deceased  of  the 
10th  of  February,  1894,  and  a  codicil  thereto  of  the 
29th  of  January,  1898,  and  the  said  codicU  of  the  20th 
of  February,  1902.  Constance  Emma  S  ^phia  Booker, 
one  of  the  testator's  marzied  daughters,  an  inter- 
vener, also  claims  to  set  up  the  will  of  1894,  and  the 
codicil  of  1898,  but  not  the  codicil  of  the  20th  of 
February,  1902;  and  another  intervener,  Charles 
Lewis  Eyre,  the  heir-at-law  of  the  deceased,  claims 
a  declaration  that  he  died  intestate.  The  facts,  so 
far  as  they  are  material  to  the  issues  raised  in  this 
litigation,  are  as  follows:  The  deceased  peraon, 
George  Lewis  Phipps  Eyre,  made  a  will  dated  the 
10th  of  February,  1894.  which  was  duly  executed  and 
attested,  and  on  the  29th  of  January,  1898,  he  made 
a  codicil  to  that  will,  which  was  also  duly  executed 
and  attested.  The  codicil  was  quite  short,  and  con- 
sisted of  an  appointment  of  two  persons  as  executors 
and  trustees  of  his  will  in  the  place  of  those  whom 
he  had  previously  appointed.  That  codicil  was 
entirely  in  the  handwriting  of  the  deceased.  The 
will  of  1894  had  been  settled  by  his  conveyancing 
counsel,  Mr.  Peck,  whom  the  deceased  had 
known  for  many  years,  and  who  had  done  much  of 
his  private  business  for  him.  The  first  draft  of  that 
will  was  resettled  by  Mr.  Peck  after  consultation  ^  ith 
the  deceased,  and  was  afterwards  finally  settled,  and 
engrossed  in  due  course,  and  executed  and  attested. 
On  the  4th  of  February,  1897,  the  deceased  having 
drawn  instructions  for  another  will,  Mr.  Peck,  to 
whom  the  draft  was  submitted,  settled  a  will  based 
on  those  instructions,  and  subscribed  it  thus :  ''I 
have  settled  this  draft,  and  do  approve  thereof 
subject  to  the  marginal  notes."  Although  Mr.  Peck 
met  the  deceased  on  many  subsequent  occasions  on 
professional  matters,  this  draft  was  never  again 
referred  to,  nor  did  the  deceased  mention  to  him  again 
the  subject  of  his  testamentary  dispositions.  That 
draft  Mr.  Peck  never  saw  again  until  February,  1902, 
a  few  days  before  the  testator's  death,  when  it  was 
brought  to  him  by  a  witness,  to  whose  evidence  I 
shall  now  refer.  On  the  3rd  of  February,  1902, 
James  McGhure,  the  managing  conveyancing  clerk  to 
the  firm  of  solicitors  of  which  the  deceased  was  the 
senior  partner,  and  the  confidential  clerk  of  the 
deceased,  was  called  to  his  employer's  private  residence, 
and  was  told  by  him  that  he  wished  to  consult  him 
about  bis  will.  This  was  the  first  time  he  had  taken 
MoGnire  into  his  confidence  on  the  subject,  although 
he  had   often   consulted   him   about  other  private 


matters.  When  McGuire  called,  the  deoeasod  waa  in 
bed,  with  several  documents  by  his  side.  He  then 
handed  to  McGuire  the  papers  known  in  this  case  as 
script  "A"  or  the  draft  will  dated  1897,  and  said, 
<*This  is  the  draft  of  my  will;  I  want  to  know 
whether  I  have  executed  my  powers  under  my 
marriage  settlement  to  the  fullest  extent." 
He  then  asked  McGuire  to  take  the  draft  and 
consider  it  At  that  time  his  daughter  Constanes 
was  married,  and  it  is  said  thst  her  marriage  was 
against  her  father's  wish.  The  da*e  of  her  marriage 
was  in  August,  1898,  that  is,  after  the  oodicil  of  £e 
29th  of  January,  1898,  and  on  the  3rd  of  Febroary, 
1902,  tiie  deceased  told  McGuire  of  his  anxiety  that 
her  husband  should  take  no  benefit  in  his  wife's  share 
under  the  will  of  him,  the  deceased.  Another  maTxied 
daughter,  Mrs.  Tanner,  had  died  between  the  date  of 
the  codicil  of  1898,  and  the  3rd  of  Febmuy,  1902, 
but  her  name  wa«  not  then  mentioned.  McGuire  took 
away  the  draft  will,  and,  having  carefully  connderei 
it,  went  on  the  13  th  of  February  to  see  the  deceased 
to  discuss  it  with  him;  but  he  wss  too  unwell  to 
attend  to  business,  and  an  appointment  was  made  for 
the  next  d«y.  On  McGuire's  inspection  of  the  draft 
between  the  3rd  and  the  13th  of  February,  he  saw 
that  it  was  a  very  incomplete  document.  It  bore  no 
date  except  the  year  1897 ;  the  attestation  danse  was 
incomplete  It  had  a  number  of  marginal  notes, 
some  by  Mr.  Peck,  and  some  in  the  handwriting  of 
the  deceased.  His  daughter  Constance  was  stfli 
referred  to  by  her  maiden  name,  and  Mrs.  Tamier 
was  still  mentioned  as  if  she  were  alive ;  the  age  of  a 
child  called  Millicent  Aileen  Moore  had  been  altered 
in  the  deceased's  hand  in  such  a  way  as  to  show  tint 
he  had  done  it  so  late  as  in  1900.  There  were  blank 
places  where  sums  of  money  should  have  been  in- 
serted. The  word  "  out "  in  the  handwriting  of  the 
deceased  was  found  in  the  margin  in  several  pLaoes, 
referring  beyond  doubt  to  parts  of  the  draft  that  heat 
some  time  intended  to  alter,  and  reference  was  made  by 
him  in  the  draft  to  some  notes  which  he  had  made  on 
another  paper.  In  f  aot,  the  document  was  in  such  a  con- 
dition when  MoGnire  first  went  through  it  alone  that  be 
concluded  at  once  it  was  no  more  than  an  inoomplete 
draft;  and  on  the  14th  of  February  he  told  the 
deceased  so,  whose  reply  was  that  he  had  exeonted  a 
will,  by  which  McGhure  understood  that  a  will  duly 
executed  was  then  or  had  been  in  existence  of  which 
the  draft  in  question  was  the  basis,  so,  to  use  his  own 
expression,  he  dropped  the  subject,  as  the  deceased 
was  a  very  masterful  man,  and  he  accepted  his  state- 
ment that  there  was  such  a  will,  and  that  the  deceased 
wished  by  a  codicil  to  alter  some  of  its  provisions  if 
so  advised.  The  draft  of  1897  was  then  discussed, 
not  point  by  point  exactly,  but  on  those  parts  of  it 
about  which  the  deceased  wished  to  speak,  and  he 
then  asked  McGuire  to  see  Mr.  Peck  and  take  his 
opinion  on  any  points  on  which  he,  McGuire,  was 
doubtful,  and  the  interview  ended.  Mr.  Peck  was 
consulted  on  the  18th,  and  he  wrote  an  opinion  on 
the  19th,  which  McGuire  took  at  once  to  the  deceased 
and  read  to  him,  and  asked  him  if  he  wished  to  act  on 
it,  and  he  said  he  did.  The  same  draf  c  was  then  gooe 
through  again  and  each  point  of  importanca  discussed* 
McGuire  taking  notes  on  the  back  of  Mr.  Pec^s 
opinion.  Some  of  the  points  disou<sed  were  not 
settled  and  remained  open.  On  the  28th  of  Februuy 
MoGuire  CAlled  again,  out  the  deceased  was  too  ill 
to  attend  to  the  matter ;  and  from  a  statement  made 
by  the  nurse  who  was  in  attendance  on  him,  McGtiize 
went  to  his  own  house  and  then  and  there  drew  a 
codicil  to  what  he  believed  to  be  the  last  will  of 
the  deceased— that  is,  he  4re  w  a  codicil  to  a  doooment, 
the  existence  of  which  the  deceased  had  voadisd 
and  which    MoGuire  assumed   was   a   will  based 
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on  the  draft  which  he  and  the  deceased  had  examined 
and  discnssed  on  the  3fd  and  19th  of  February.  If  tnoh 
a  will  ever  ezifted,  it  is  almost  imposuble  to  snppose 
that  the  draft  which  MoGoire  saw,  in  the  condition  in 
which  he  saw  it,  could  have  be«n  a  copy  of  it-  About 
ten  o'clock  of  that  night  Mr.  MoGaire  sav  the  testator 
a^am,  and  told  him  he  had  prepared  a  codicil  to  his 
will  and  read  it  through  to  him,  and  the  testator  then 
said  that  it  expressed  his  wishes.  Mr.  McGaire  then 
suggested  that  the  deceased  should  execute  the  draft 
forthwith,  and  that  when  he  had  made  up  his  mind 
on  those  points  about  which  he  was  still  undecided, 
he  could  have  it  re-engrossed  and  executed  as  a  com- 
plete codicil.  The  deceased  asked  why  he  should 
execute  it  theo,  saying  that  there  was  no  hurry ;  but 
McGuire  made  some  remark  about  the  shortness 
of  life,  when  the  old  man  drew  himself  on  to  his 
elbow  and  executed  the  codicil,  sayiog,  **  This  is  a 
codicil  to  my  last  will."  McGuire  and  the  nurse 
executed  it.  I  have  already  said  that  the  codicil  was 
drawn  up  and  executed  in  peculiar  circumstances, 
and  I  have  my  own  view  as  to  the  wisdom  of 
McGaire*s  action  on  that  day.  I  must  say  tiiat  I 
should  not,' in  the  circumstances,  have  acted  exactly 
as  he  did.  After  the  codicil  was  executed  and 
attested  the  testator  put  it  under  his  piMow,  and 
MuGuire  left  and  went  home  and  wrote  out  a  short 
statement  of  what  had  occurred  On  the  23rd  of 
FebruaiT  the  testator  died.  At  the  trial  it  was 
adoaitted  that  he  was  of  sound  mind  at  the  time  of 
the  execution  of  the  codicil.  Of  the  language  of  the 
oodidl  it  is  only  necessary  to  make  one  remark. 
Not  knowing  the  date  of  the  wH  of  which 
the  draft  of  1897  was  taken  by  McGuire 
to  be  the  basis,  because  the  draft  itself  had 
no  precise  date,  the  codicil  made  reference  only  to 
a  iMt  will  of  the  testator,  and  wherever  reference  is 
made  in  it  to  a  will,  the  only  will  referred  to  was  that 
which  McGuire  believed  to  be  in  existence  and  of 
which  he  had  accepted  the  draft  of  1897  as  the  basis. 
He  stated  in  answer  to  a  question  of  the  learned 
counsel  for  the  defendants  that  the  codicil  which  he 
drew  was  intended  to  be  a  codicil  to  a  will  he  had  not 
seen,  and  he  added  that  it  was  so  int<^nded  by  Uie 
testator  beyond  a  doubt.  It  was  also  admitted  by 
McGuire  that  it  was  never  the  intention  of  the 
testator  that  a  fresh  will  should  be  drawn ;  also  that 
so  far  as  he  was  able  to  gather  from  the  conversations 
he  had  with  the  testator,  he  had  no  intention  of  the 
draft  of  1897  beiog  set  up  as  a  will  by  Hie  codicil. 
Both  of  them  had  in  their  minds  another  dooament 
Two  questions  and  answers  in  the  cross-examination 
of  McGuire  make  this  clear.  <*  Q.^So  far  as  you 
coidd  gather  from  your  conversation  with  him,  he 
had  no  intention  of  setting  up  this  draft  as  a  will, 
because  there  was  already  a  will  according  to  him  f 
Ans. — Yes.  Q«— That  being  so,  you  did  not  trouble 
about  all  the  doubts  and  queries  there  were  expressed 
upon  this  draft,  neither  did  he  P  Ans. — That  is  just 
it.  I  considered  there  was  a  will,  certainly.''  On  the 
facts  of  this  case,  so  far  as  I  am  able  to  jadge,  I 
fi'id  myself  obliged  to  oome  to  the  conolusioa 
that  there  never  existed  either  a  valid  or  an 
invalid  will  based  on  the  draft  of  1897. 
Except  the  statement  made  by  the  deceased  on 
14th  of  February,  all  the  facts  go  to  disprove  its 
existence.  Tne  fact  that  Mr.  Peck  only  settled  the 
one  incomplete  draft,  and  that  his  queries  on  it  were 
never  answered,  and  that  he  never  had  the  subject 
mentioned  to  him  again  by  the  testator,  although  he 
saw  him  afterwards  on  many  occasions  on  professional 
business;  the  condition  of  the  draft  of  the  3rd  of 
February,  1902 ;  the  absence  of  any  evidence  of  the 
engrossment  of  such  a  will  and  the  failure  to  find  it — 
all  these  matters  go  to  satisfy  me  that  the  testator 


never  went  further  than  (using  an  expression  of 
counsel)  to  tinker  at  this  draft  from  time  to  time  and 
over  a  long  period.  He  had  evidently  an  idea  in 
1897  of  making  such  a  will,  but  in  1898  he  made  a 
codicil  in  his  own  hand,  which  is  some  evidence  that 
he  had  either  changed  his  mind  about  a  new  will  or 
that  he  had  the  subject  still  under  consideration.  It 
is  most  probable  that  when  he  told  McGhiire  on  the 
14th  of  February  that  he  had  executed  such  a  will 
he  believed  it,  bat  the  conclusion  to  which  I  come  is 
that  his  memory  played  him  false.  He  was  of  a 
great  age,  and  his  bodily  health  was  failing,  and 
perhaps  to  a  certain  extent  his  memory  also; 
although,  for  the  purposes  of  a  testamentary  disposi- 
tion, it  is  not  denied  that  his  intellect  was  clear  and 
good.  This  draft  had  been  in  existence  for  nearly 
five  years ;  and  it  bears  on  its  face,  as  I  have  already 
said,  traces  of  having  been  considered  and  altered  so 
late  as  in  1900.  It  is,  of  course,  possible  that  the 
deceased  had  made  a  valid  will  subsequently  to  the 
codicil  of  1898,  and  based  on  the  draft  of  1897,  and 
that  some  of  the  alterations  now  appearing  on  that 
draft  of  1897  were  made  at  a  still  later  period  tban 
the  will  itself ;  but  there  is  no  evidence  on  the  point. 
It  is  all  in  the  dark.  I  cannot  accept  the  statement 
of  the  deceased  to  McGuire  that  there  ever  was  a 
duly  executed  will  such  as  that  of  which  he  spoke. 
In  the  case  of  Atkinson  v.  Morris,  [1897]  P.,  at  p.  48, 
Lord  Bussellof  Eillowen  stated  the  rule  very  clearly. 
He  said:  "There  is  no  case  to  be  found  which  goes 
the  length  of  saying  that  statements  made  by  a 
testator  to  the  effect  that  he  has  executed  a  will  are 
admissible  evidcDce  in  substitution  for  the  proper  and 
regular  evidence  of  the  fact  of  the  execution  of  the 
wul  conformably  to  and  with  the  formalities  enjoined 
by  the  Wills  Act."  As  I  cannot  accept  the  statement 
of  the  deceased  to  McGuire  that  he  had  executed 
such  a  will  because  it  is  not  evidence,  I  cannot 
accept  the  draft  of  1897  as  a  copy  of  a  supposed  will 
that  is  said,  but  not  proved,  to  have  been  lost.  I  now 
proceed  to  consider  the  codicil  of  the  19  th  of 
February,  1902,  drafted  by  McGaire  in  somewhat 
excf'ptional  circumstances,  and  duly  sispied  by  the 
testator,  and  attested  by  McGaire  and  the  nurse  late 
at  night  on  the  same  day  and  within  a  few  hours  of 
its  preparation,  and  when  the  deceased  was  extremely 
ill.  It  redtes  the  death  of  the  testator's  daughter, 
Lucy  Tanner,  and  the  marriage  of  his  daughter, 
Constance,  iince  the  date  of  His  last  will.  The  . 
deceased  then  proceeds  to  exercise  a  power  of  appoint- 
ment under  his  firdt  marriage  settlement  in  favour  of 
the  children  of  his  said  deceased  daughter,  taking 
care  to  provide  that  in  the  event  of  any  part  of  the 
provision  so  made  for  the  children  of  Mrs.  Tanner 
coming  eventually  to  his  daughters,  Constance 
Booker  or  Emily  Blanche  Graham  Byre,  it  should  be 
held  upon  the  trusts  under  the  will  of  the  testator  to 
which  the  codidl  was  supposed  to  make  reference — 
that  is,  the  will  based  on  the  draft  of  1897.  The 
words  in  the  codicil,  ''upon  the  trusts  under  my 
will,"  are  inapplicable  to  the  will  of  1894.  They 
referred  to  a  will  supposed  to  be  based  on  the  draft 
of  1897,  became  Mr.  McGaire,  who  drafted  the 
codicil,  had  not  heard  of  any  other  will.  The 
testator  then  revoked  a  legacy  of  £100  and  a 
bequest  of  a  carriage  clock  given  by  his  said 
will  to  his  daughter,  Constance,  and  ia  lieu  there- 
of left  her  a  legacy  of  £25;  and  he  then  proceeded 
to  deal  with  the  share  of  his  residuary  estate 
by  his  said  will  given  to  or  in  trust  for  his  daughter, 
Constance,  in  language  which  it  is  said  could  not  refer 
to  the  will  of  1894,  but  which  did  refer  to  the  sup- 
posed will  of  which  the  draft  of  1897  is  said  to  be  the 
basis.  If  this  is  so,  can  this  oodidl  stand  as  a  valid 
testamentary  paper  ?  The  question  must  be  answered 
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before  the  altematiTe  claim  of  the  plaintiffs  can  be 
establishecL  In  my  judgment  it  ia  not  for  me  to  aay 
now  that,  beoanae  I  cannot  read  the  whole  codidl  with 
the  will  of  1894,  thia  codicil  may  not  have  an 
indapeodent  existence.  As  Lord  P-nz%nce  said,  in 
In  the  Oooda  of  Turner.  2  P.  A  D.  403,  at  p.  406, 
<*  It  is  said  there  is  a  diffioolty  in  this  case  because  by 
reason  of  the  will  having  been  destroyed  the  codicil  in 
great  part  is  unioteUigible.  It  seems  to  me  that 
difficulty  has  no  bearing  upon  the  question  whether 
this  codicil  shall  be  admitted  to  probate.  The  same 
difficulty  applies  in  ererv  case  where  some  other 
d^^cument  is  mentioned  in  a  will  in  such  manner 
that  the  directions  of  the  will  cannot  be  carried 
out  without  a  reference  to  such  document  and  that 
document  is  not  forthcomiog.  It  is  a  question  of 
construction  which  another  court  can  only  decide." 
I  am  of  opioion  that  this  codicil  of  the  20th  of 
Februwy,  1902.  which  has  been  made  in  every  way 
comformably  to  the  statutory  requirements,  must 
be  admitted  to  probate.  Being  a  valid  testamentary 
document,  the  next  question  is  whether  the  draft 
of  1897,  Script  A.,  can  be  read  into  that  codicil 
so  aa  to  give  effect  to  what  is  said  to  have  been 
the  intention  of  the  testator.  In  mv  opinion  it 
is  not  competent  to  me  to  do  so.  As  I  have  already 
said,  the  evidence  compels  me  to  find  that  both 
MoGuire  and  the  deoeased  referred  to  a  will,  not  to  a 
draft  will,  and  certainly  not  to  an  incomplete  draft 
such  as  this  so-called  draft  of  1897.  The  testator 
looked  on  the  codicil  of  the  20th  of  February,  1902, 
as  a  codicil  to  an  existing  will ;  but  I  have  no  doubt 
that  if  McOuire  had  known  then  what  I  hold  now  to 
be  the  real  state  of  the  facts— that  is,  that  there  was 
no  proof  that  the  testator  had  exeouted  such  a  will,  or 
that  there  was  never  any  other  testamf  ntiury  paper 
than  the  draft  of  1897  except  the  will  of  1894  and  the 
codicil  of  1898— he  would  have  t&ken  care  that  the 
codicil  was  properly  worded  so  that  the  draft  of  1897 
should  have  been  incorporated,  provided,  of  course, 
tbat  he  satisfied  himself  that  such  was  the  wish  of 
the  deceased.  It  is  said  on  the  plaintiff's  behalf 
that  In  the  Goods  of  Mercer  is  in  poiot.  There 
the  deceased  had  executed  a  wUl  dated  the  7th  of 
November,  1865,  which  he  left  deposited  in  a  bank  in 
Izidia.  On  the  2Ut  of  August,  1869,  beinff  in  this 
country,  he  executed  a  codicd  to  his  "  last  wUi,  dated 
the  7th  of  November,  1865,"  and  which  he  confirmed 
'  except  in  so  far  as  aHered  by  the  codicil.  He  told 
one  of  his  executors  that  his  will  was  deposited  at  the 


bsnk  in  India,  and  he  gave  him  a  copy  of  it  which  he 
said  was  correct,  and  at  the  foot  of  that  copy  be 
wrote,  *'  This  is  a  copy  of  my  last  will  and  teetamont 
referred  to  in  the  codicil  signed  by  me  this  19th 
day  of  Augnit,  1869."  In  faot  no  codioQ  was 
exeouted  by  the  deceased  on  that  date»  and  the 
copy  of  the  will  was  not  duly  executed.  The  oomt 
(Lord  Penzance)  found  there  waa  such  a  ivill  in 
India  and  that  there  was  a  copy  of  it,  although  not 
duly  executed;  but  he  also  found  that  the  codidl 
referred  to  and  confirmed  the  copy  of  the  will; 
and  he  granted,  therefore,  probate  of  it  as  incotpv- 
ated  in  the  codioiL  That  case  is  not  like  this.  Then 
the  court  found  that  there  was  a  will  in  exiatenos 
when  tne  codidl  was  made,  and  it  alio  found  that  the 
alleged  copy  of  the  will  was  in  fact  a  copy;  but  hece 
I  find  that  there  was  no  will,  and  I  also  find  that  this 
draft  is  not  even  proved  to  be  a  cop^  of  what  tiie 
testator  said  waa  a  will  based  upon  it.  In  In  the 
Goods  of  Elizabeth  Waikint,  1  P.  &  D.,  at  p.  20,  Sir  J.  P 
Wilde  said:  "Before  this  motion  can  be  granted 
two  propositions  must  be  establiahed,  neither  of 
which  can  be  established  in  thia  caae.  Firat,  it 
must  be  made  manifest  that  the  testatrix  in  the 
executed  paper  referred  to  some  papers  then  m 
existence;  and,  next,  that  the  papers  in  qneation 
are  beyond  sJl  doubt  the  papers  referred  to."  In 
my  judgment  the  pl«intiff*s  claim  faila.  I  now 
come  to  tiie  connter-daim  of  the  defendant,  who 
seeks  by  it  to  set  up  the  will  of  the  10th  ol 
February,  1894,  the  codicil  thereto  of  the  29ch  of 
January,  1898.  and  the  codicil  of  the  20th  of 
February,  1902.  That  will  and  those  codicils  were 
duly  exeouted  and  attested  and  were  never  revoked. 
There  is  no  doubt  that  the  testator  never  intended 
to  revoke  the  last  codicil,  and  as  to  the  codicil  of 
1898  and  ttie  will  of  1894,  there  is  no  evidence  of 
revDcation  except  aa  appears  in  the  draft  of  1897, 
with  wtddi  I  have  already  dealt,  and  the  atatemeat 
by  the  testator  that  he  had  executed  a  will  based 
on  that  draft,  which  point  I  have  also  dealt  with, 
the  result  of  thia  litigation  is  that  I  declare  in 
favour  of  the  will  of  1894,  the  codicil  of  1898,  and 
the  fresh  codioU  of  1902.  Costs  of  all  parties 
allowed  out  of  the  estate. 

Solicitors  for  the  plaintiffs,  HoUams  &  Co. 

Solidtora  for  the  defendanta,  Ingle  A  Go, 

Solidtors  for  the  intervenera,  T*  DuirarU. 
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AS  BBPO&TBD  IN 


YOL  LI.  OF  THE  WEEKLY  EEPORTER,  1902-1903 ; 


A2n>  IN 


CERTAIN  OTHER  LEGAL  REPORTS  DURTNG  THE  SAME  PERIOD, 

TOGETHEE  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


*«*  In  the  following  Digest  the  letters  h«l.  after  a  case  indicate  the  House  of  Lords;  P.O.,  the  Privy 
Council;  O.A.,  the  Court  of  Appeal;  lun.,  Lunacy;  OH.D.,  the  Chancery  Division ;  K.B.D.y  the  King's  Bench 
Division;  bkot.,  the  Elog's  Bench  Division  sitting  in  Bankruptcy;  p.d.  &  ad.d.,  the  Probate,  Divorce, 
and  Admiralty  Division ;  O.O.B.,  the  Court  for  Crown  Cases  Reserved. 

*^*  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  all  Cases 
Bepoi'ted  up  to  the  end  of  August,  1903,  as  well  in  this  Volume  (51)  of  the  Weekly 
Reporter  as  in  certain  other  ConiemporaTieous  Reports.  In  this  Digest,  figwrcs  folhwing  the 
name  of  a  case  denote  the  page  in  the  WEEKLY  Beporteb  at  which  it  vrUl  be  found.  Where 
the  name  of  a  case  has  no  figures  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Weekly  Reporter  ;  hU  the  references  to  the  case  in  other  Reports  are  given  in  this  Digest, 


ACCUMULATIONS.— See  WiU,  2. 

ACT  OP  PABLIAMBNT:— 

Taxing  Ad— Meoming— Effect  of  continuoue  user,— 
No  amount  of  aubsequent  user  will  control  the  plain 
meaning  of  an  Act  of  Parliament ;  but,  where  the 
meaning  is  not  plain,  a  oontinnons  user,  extending 
over  many  years,  maybe  called  in  aid  to  show  what 
the  true  meaning  if.— Cobpobation  op  Dttblot  v. 
Tbinity  CouJfiQB,  B,L. ;  88  L.  T.  305. 

See  also  Power,  6. 

ADEMPTION:— 

1.  Double  portioni — Freaumption — Advances  to  sons 
—Inter  vivos — OifU  for  temporary  purpoiea, — A  gift 
to  a  child  by  a  parent,  who  nas  already  by  his  will 
provided  for  such  child,  of  a  larse  sum  in  the 
interval  between  the  date  of  his  wiu  and  the  date 
of  his  death  primd  facie  raises  a  presumption  that 
the  gift  is  to  be  taken  by  way  of  partial  ademption, 
as  coming  within  the  rule  against  double  pctttion. 


But  all  the  droumstdnoes  of  the  case  must  be 
looked  at,  and  the  presumption  if  rebutted  if  it 
appears  that  the  gift  was  made  with  the  intention 
ox  affozdinff  mere  temporary  assistance  to  the  child 
and  not  of  permanently  establishing  him  in  life, 
according  to  the  rule  laid  down  by  Jetsel,  M.B.,  in 
Taylor  v.  Taylor,  23  W,  B.  719,  L.  B.  20  Bq.  165. 

So  far  as  Taylor  v.  Taylor  conflicts  with  Boyd  v. 
B(yyd,  15  W.  B.  1071,  L.  B.  4  Eq.  305,  and  BhckUy 
V.  BlodcUy,  33  W.  B.  777,  29  Ch.  D.  240,  Tayhr  v. 
TayUyr  is  to  be  preferred.— Scott,  Be,  Lanotok  v, 
Soott,  (7.4.,  182 ;  [1903]  1  Oh.  1 ;  72  L.  J.  Oh.  20 ; 
87  L.  T.  574. 

2.  Will— General  legacy— Particular  purpose  — 
By  his  wiU,  made  in  1898,  a  testator  gave  "  to  the 
trustees  of  the  endowment  fund  of  the  0.  Hospital, 
S.,  £10,000."  He  subsequently— namely,  in  1900 
—sent  a  cheque  for  this  amount  accompanied  by  a 
letter  to  these  trustees,  and  died  shcnrtl^r  after. 

Held,  that  parol  evidence  was  admissible  to  show 
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tbftt  the  purtioalar  purpoie  of  the  legacy  had  been 
aatiafied  by  the  gift,  and  that  the  legacy  was 
thereby  adeemed. — Oobbett,  Bb,  Oobbbtt  v.  Oob- 
HAM,  Ch.D.  Farwell,  J. ;  [1903]  2  Oh.  326;  88  L.  T. 
591. 

3.  Will — Purcha$e  of  houee  and  land  for  legatee 
hy  testator  in  his  lifetime — Codicil  directing  advances 
cr  moneys  lent  to  he  brought  into  hotchpot — OonstruC' 
turn  —  JPreatimption  against  double  portions,  —  A 
testator  by  his  will  gave  one-third  of  nis  residuary 
estate  to  a  daughter,  who  after  irards  married.  By 
a  oodioi],  made  after  the  marriage,  the  testator 
di^oted  the  amount  of  all  *'  adyances  or  moneys 
l^t"  by  him  to  the  df^ughter  or  her  husband,  qr 
either  of  them,  to  be  brought  into  hotchpot. 
Shortly  after  ma^s  the  ct  dial  the  testator  pur- 
chased a  house  and  some  land,  which  were  con- 
Teyed  by  his  direction  t>  the  daughter  and  her 
husband  respeotiyely. 

Held,  that  tiiese  did  not  constifcute  ''  advances  ** 
within  the  meaning  of  the  codicil.  The  law  relatinff 
to  the  presumption  against  double  portions  based 
on  Holmes  v.  Hohnes,  1  Bro.  Oh.  0.  555,  has  not 
been  changed  by  In  re  Laws,  30  W.  &.  33,  20 
Ob.D.81. 

Observations  of  North,  J.,  in  In  re  Tickers,  36 
W.  B.  545,  37  Oh.  D.  525,  on  the  judgment  of 
Jessel,  M.B ,  in  In  re  Lawes  disapproved. 

Decision  of  Buckley,  J.,  affirmea.— Jaoqiibs,  Bb, 
^ODOSQNtr.  Bbaisbt,  0.^.,  229;  [1903]  1  Oh.  267  : 
72L.  J.  Oh.  197;  88  L  T.  210. 

See  Will,  34. 

ADMINISTBATION: 

1.  Annuities^-Insuffldent  ineom&— Direction  in  wUl 
for  payment  out  of  corpus — Abatement'-Botchpot — 
Distribution. —  A  testator  charged  his  estate  with 
the  payment  of  annuities  to  oertain  persons  for  life, 
with  remainders  over  to  other  persons,  and  directea 
that  if  the  income  derived  from  his  estate  was 
insufficient  to  pay  the  annuities  in  full,  money 
should  be  raised  for  the  purpose  on  mor^^e  of 
his  real  estate.  It  was  ascertained  some  time  After 
the  testator's  death  that  the  uicome  was  insufficient, 
and  money  was  consequently  raised  as  directed. 

Held,  on  the  distributiou,  that  the  annuitants  in 
possession  who  had  received  sums  of  money  out  of 
corpus  were  not  Uable  to  bring  these  sums  into 
hotchpot. 

Fotis  V.  Smithy  17  W.  B.  1083,  L.  B.  8  Bq  683^ 
followed.— Mbtqalf,  Bb,  Mbtoalf  t;.  Blbnoowb, 
Ch.D.FarweU,  J,,  650;  88  L.  T.  727. 

2.  Debts—Marshalling  assets — Beat  estate  charged 
with  debts — Pecuniary  legatees  and  spedftc  devisees  — 
Where  a  testator  directs  his  debts  to  be  paid  aud  so 
charges  them  on  his  real  estate,  aud  also  gives 
pecuniary  legacies,  the  pecuniary  legatees  are 
entitled  to  have  the  ai sets  marshalled  as  against  tiie 
specific  devisees  of  the  realty. 

In  re  BaU,  Bate  v.  Bate,  43  Oh.  D.  600,  38  W.  B. 
Diff.  6,  disapproved. 

In  re  Stokes,  67  L.  T.  Bep.  223  41  W.  B  Dig.  3, 
and  In  re  SaU,  43  W.  B.  500,  [1895]  2  Oh.  203, 
follower).— BoBBBTB,  Bb,  Bobbbts  v.  Bobbbts. 
Ch.D,  Kekewich,  J,,  89;  [1902]  2  Oo.  834 ;  72  L.  J. 
Oh.  38 ;  87  L.  T.  523. 

3.  Chrant^^Next-^f-lein  lunatic  -  Orant  to  committee 
"—Official  solicitor  committee^ Sureties  dispensed  with. 
— ^The  court  win  dispense  with  sureties  altogether 
on  a  grant  of  letters  of  administration,  taking  only 
the  bond  of  the  prindpal,  upon  sufficient  ground 
beiog  shown.— Emily  Janb  u vwm,  Ib  thb  Goods 
0F»  P.D.  &  Ad.D. ;  87  L.  T.  749. 

i*  Intestacy '^Adiminisirator*s  catk  ^  Aj^pUcanf^  \^ 


bdiefas  to  being  sole  neoot^of -kiU'-Praetioe.— It  iM  not 
the  practice  of  the  court  to  presume  death  under 
any  oiroumstances.  It  merely  gives  the  apidioaiift 
for  letters  of  admioistration,  or  other  applioanti 
leave  to  swear  the  death,  and  the  applioant  hes  to 
swear  to  the  fact.— Sabah  Jajtb  Jagksob.  Ib  thb 
Goods  op,  P.D,  &  Ad.D. ;  87  L.  T.  747. 

5.  Intestacy — Pedigree — No  oMcud  record — Brt- 
denoe. — In  the  absenoe  of  any  official  record  of  the 
marriage  of  the  psrents  of  an  intestate  the  ocvnrt 
aooept^,  tmprimdfacie  evidence  of  such  marriagat, 
a  statement  which  was  contained  in  an  extract  froos 
a  Scottish  marriage  z^;ister»  dated  in  1868»  on  the 
maiziage  of  a  brother  of  the  intestate.  The  navus 
aud  description  of  both  the  parents  of  the  bride- 
groom appeared  in  the  register  under  the  heading 
"  Name,  surname,  and  rank  or  profession  of  father.** 

— WlQLBY  V.  SOUOITOB  TO  THB  TbBASUBY.  P.O.  S 

Ad.D. ;  ri902]  P.  233 ;  71  L.  J.  P.  115 ;  87  L.  T.  745. 
See  Distributions,  Statute  of,  1 ;  Probate  1,  3,  8. 

ADULTERATION— 

1.  Brandy — Suffideney  of  analysfs  oertifieate, — 
Brandy  having  been  analyzed,  the  certificate  stated : 
"  I  am  of  opinion  that  t^e  said  sample  contained 
parts  as  uiuLer,  or  the  percent  sges  of  foreign  in- 
gredients as  unider :  It  has  been  reduced  from  25 
degrees  under  proof  to  27*6  degrees  under  proof.** 

Held,  that  the  certificate  was  sufficient. — ^Fihdlbt 
V.  Haas,  K*B.D.  ;  88  L.  7-  465. 

2.  Compounded  drua — Analyses  certificate — Z>eooni- 
position. — ^Vinegar  of  squills  prepared  aocording  to 
the  British  Phi^macopoeta  has  as  one  of  its  oonsti- 
tuents  a  certain  proportion  of  acetic  add.  bat  the 
British  Pharmacopoeia  does  not  pretcribe  how 
much  acetic  acid  should  be  present  in  the  oom- 
pounded  druff.  Even  if  properly  kept,  a  chaage 
or  deaompoation  takes  {uaces  in  the  drug  whidi 
reduoas  the  quantity  of  acetic  aoid.  The  jnatiofs 
were  of  opuucn  that  there  is  a  standard  i<x  tiie 
quantity  of  acetic  add  whidi  should  be  present  in 
vinegar  of  squills  resulting  from  its  preparatiOB  as 
directed  by  the  British  rhscmaoopcaia,  and  that» 
having  regard  to  the  deficiency  in  acotio  add,  how- 
soever ariSng,  the  drug  sold  was  not  composed  of 
the  ingredients  in  such  proportions  as  that  de- 
manded by  the  purchaser,  and  was  to  his  prejodiosw 

Held,  that  the  justices  were  wioog,  as  there  was 
no  evidence  ihat  the  purchaser  m  asking  for 
vinegar  of  squills  demanded  the  proportion  of 
acetio  add  that  would  be  present  in  new  vini^ar 
of  squills,  aud  that  the  hypothetical  standard  set  up 
by  them  could  not  be  supported. 

Semble,  that  vinegar  of  squills  being  liable  to  de- 
composition, the  amdyst  ought  to  append  a  nots 
to  ms  certificate  in  the  statutory  form,  stating 
whether  any  change  had  taken  place  in  the  eos«ti- 
tntion  of  the  artSle  that  would  interfere  with  the 
analysis. 

Qucere^  whether  this  omission  oonld  be  cored  hy 
the  vivd  voce  evidence  of  the  analyst. — ^Hixdsov  v. 
BsmaB,  K.B.D. ;  88  L.  T.  550. 

3.  Evidence-^Artide  sold  not  in  acoordanos  with 
prescription  in  British  Phamvacopesia — Evidsnos  of 
commercial  standard  different  from  Pharmaoopmia'^ 
AdmissibUiiy  of  evidence — In  a  prosecutioa  und«r 
section  6  of  the  Sale  of  Food  ana  Drugs  Act,  1875, 
for  selling  to  the  prejudice  of  the  purchaser  an 
artide  which  is  not  of  the  nature,  suostance,  and 
quality  of  the  article  demanded,  upon  the  ffround 
tnat  the  artide,  being  one  mentioned  in  the  British 
PhaxmaoopoBia,  is  not  in  aocordanoe  irith  the  pre- 
scription in  the  PharmaobpoQta.  Evidence  t^mdeied 
for  the  def«](id«at  is  adnp^Ue  to  ibow  tbat  these 
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it  a  oommeroial  standard  of  the  article  different 
from  that  preaoribed  by  the  British  Pharmaoopceia. 
T-BooTS  Cash  Chemistb  (Limitkd)  v.  OowLnra, 
JS:.5.i>.;  88L.T.639. 

4.  F<H>d--JMier'-'MargaHne^8ub8kince  with  more 
than  10  per  cent,  of  6ii«cr/a<.— Butter  blended  with 
milk  8o  that  it  oontams  an  excess  of  water  does  not 
become  margarine.  Therefore  a  vendor  of  sach 
milk-blended  batter  cannot  be  oonyioted  under  sec- 
tion 8  of  the  Sale  of  Food  and  Drugs  Act,  1899, 
for  sellisff  margarine  containing  more  than  10  per 
cent  of  butter  fat.  The  sale  of  butter  blended 
with  milk  is  lawful  if  sold  as  such.— Batlit  v, 
Fbauks,  Gtoston,  &  Tbb,  K.B.D.  ;  87  L.  T,  67. 

6.  Food— Butter --Notice  in  $hop— Notice  on 
wrapper  ^LaM— Protection  of  eeOer  hy  notice  on 
wrapper  delivered  with  article,— To  a  purohaaer  who 
went  into  a  shop  and  asked  for  half  a  pound  of 
best  fresh  butter  the  seller  sold  butter  which  was 
fouod  to  be  adulterated  hj  the  addition  of  water, 
and  which  was  in  fact  milk-blended  butter  contain- 
ins  an  excess  of  water.  There  was  hung  in  a  con- 
spicuous place  in  the  shop  a  notice  that  all  butter 
sold  in  the  shop  was  milk-blended  butter,  and  the 
but'er  when  handed  to  the  puiohsser  was  wrapped 
up  in  a  paper  wrapper  on  which  was  printed  a 
notice  that  the  butter  was  choicest  butter  blended 
with  milk,  whereby  the  percentage  of  water  in  it 
was  increased.  Upon  an  information  agamst  the 
seller  under  section  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  for  selling  butter  which  was  not  of  the 
nature,  substance,  and  quality  of  the  butter  de- 
maoded,  the  justices  found  that  the  sale  was  to  the 
prejudice  of  the  purchaser,  but  that  the  seller  was 
protected  by  section  8  of  the  Act  by  r^so?  of  the 
notice  in  the  shop,  and  by  reason  that  the  butter 
was  wrapped  in  a  printed  notice  disclosing  the  fad 
that  the  article  was  a  mixture,  but  there  was  no 
finding  by  tbem  as  to  whether  the  notice  on  the 
wrapper  could  or  could  not  be  seen  by  an  ordinary 
purchaser. 

Held,  that  the  notice  on  the  wrapper  wss  a 
sufficient  notioe  by  label  within  section  8,  and  was 
a  good  defence  under  that  section,  and  that  the 
justices  were  right  in  dismissing  the  information. — 
Hayzs  v.  Bttlb,  K.B.D. ;  87  L.  T.  133. 

6.  Food— Miih--Inupeetor— Sample  taken  hy  «n- 
speefor  o^  a  pHace  otOeide  hie  disMe^— Certificate  given 
hy  analyst  of  inspector's  district— Sale  of  Food  and 
Drugs  Acts,  1875  (38  <fe  39  Vict,  c  63),  m.  6,  12,  13, 
21;  and  1879  (42  &  43  Vict.  c.  30),  «.  3.— By  the 
provisions  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
It  was  necessary  that  there  should  have  been  a  sale 
or  a  contemplated  sale  of  the  milk  of  which  sam^es 
were  taken  by  an  inspector  under  the  Act  wi&in 
his  district,  and  he  was  only  authorized  to  take 
samples  at  the  place  of  sale. 

By  section  3  of  the  subsequent  Act  of  1879  an 
inspector  was  authorized  <*  to  procure  at  the  plaoe 
of  delivery  any  sample  of  any  mUk  in  course  of 
delivery  to  the  purchaser  or  consignee  in  pursuance 
of  any  contract  for  the  sale  to  such  purchaser  or 
oonsiftnee  of  such  mi\k." 

Held,  that  the  magistrate  was  right  in  refusing 
to  convict  the  respondent  of  felling  mflk  found  on 
analysis  to  contain  21  per  cent,  of  added  water,  on 
the  ground  that  the  sample  had  been  taken  com- 
pulsorily  bv  the  inspector  at  a  place  outside  his 
district,  and  that  in  doing  so  he  had  acted  beyond 
his  powers.— MoNaib  v.  Oavb,  'K,B,D,,  112; 
[1903]  1  K.  B.  24 ;  72  L  J.  K.  B.  26 ;  87  L.  T.  680. 

7.  Food^Warraniy— Contract  by  letters— Label— 
Verbcd  contract  —  Notice.  —  The  O.   P.   D.   Ck). 


(Limited),  b^  a  contract  in  writing,  agreed  to  buy 
pure  new  nulk  with  all  its  cream,  each  chum  to 
bear  a  written  warranty.  To  each  chum  was 
attached  a  label:  **  Warranted  pure  new  milk  with 
all  its  cream  delivered  under  contract."  The  com- 
pany also  verbally  agreed  to  buy  milk,  and  that  a 
written  warranty  should  be  given  with  each  con- 
signment in  the  form  of  a  labeL  To  a  chum 
delivered  under  that  agreement  was  attached  a 
label :  *<  Warranted  pure  new  milk  with  all  its 
cream."  Prosecutions  having  been  instituted 
against  the  company  under  section  6  of  the  Sale  of 
Food  and  Ihnfm  Act,  1875,  notice  was  given  on 
their  behalf  under  section  20  (1)  of  the  Sale  of  Food 
and  Drugs  Act,  1899,  and  copies  of  the  labels  were 
inclosed.  It  was  found  by  tine  magistrate  that  all 
the  requirements  of  section  25  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  had  been  complied  with,  and 
he  discharged  the  company  from  the  prosecutions 
for  selling  milk  not  oi  the  nature,  suVstanoe,  and 
quality  demanded  by  the  purchaser,  such  ndlk 
being  delivered  in  pursuance  of  these  contraois. 

Held,  that  the  magistrate  was  right. 

Senible,  that  a  contract  to  give  a  written  warranty 
need  not  be  in  writing. — Irtino  v.  Callow  Pabk 
Daiby  Co.,  K.B,D.  ;  87  L.  T.  70. 

8.  Foodr-Warranty— Terms  of  agreement— '*  With' 
out  aeceptina  any  responsibility  after  delivery  ^^ — 
Validity.— '*nxe  addition  of  the  words  "  but  wi&out 
accepting  any  responsibility  after  delivery  "  do  not 
affect  a  warranty  so  as  to  make  it  unavailable  as  a 
defence  under  section  25  of  the  Sal«  of  Food  and 
Druss  Act,  1875.— Wilson  v.  Playlk,  K,B.D.  ;  88 
L.  T.  554. 

9.  Practice — Time  for  return  of  summons — Sateof 
Food  and  Drugs  Act,  1899  (62  <b  63  Vict.  c.  51),  «. 
19,  subsection  2. — By  section  19,  sub-section  2,  of 
the  Sale  of  Food  and  Drugs  Act,  1899,  it  is  pro- 
vided that  *'  In  any  prosecution  under  the  Sale  of 
Food  and  Drags  Acts  the  summoout  •  •  .  shall 
n^^t  be  made  returnable  in  less  tune  than  fourteen 
days  from  the  day  on  which  it  is  served." 

Held»  that  fourteen  dear  days  must  elapae  be* 
tween  th^  date  of  service  and  that  of  return. — 
MgQueen  v.  Jackson,  K.B.D. ;  [1903]  2  K.  B. 
163;  72  L.  J.  E  B.  606;  88L.T.d71. 

AGBBBliBNT.— See  Contract 

ANIMAL:— 

Shooting  at  dog  trespassing — No  intention  to  kiU — 
llUnating  and  abusing— Cruelty  to  Animals  Act, 
1849  a2  d}  13  Vict,  c  92),  s.  2.— Shooting  at  a  dog 
that  IS  trespassing  without  intending  to  kill  it, 
but  with  the  intention  of  injuring  it  if  necessary  to 
frighten  it  away,  is  not  of  necessity  cruelly  ill- 
treating  it.  Each  case  is  a  question  of  degree  and 
is  for  the  justices.— ABMSTROxra  v.  Mitghbll, 
K.B.D.;  88L.T.  870. 

SrC  (Mminal  Law,  6. 

APPEAL:— 

1.  Costs,  Appeal  against — Competency  ofappecd. — 
The  House  of  Lords  will  not  entettain  an  appeal 
against  costs  only. 

Appeal  against  a  judgment  of  the  First  Division 
of  the  Court  of  Sessions,  Scotland  (1902)  40 
S.  L.  B.  50.  dismissed.— Calsdonian  Bailway 
Co.  V.  Babbib,  H.L.  ;  [1903]  A.  C.  126. 

2.  Security  for  costs--' Appeal  under  Workmen* s 
Compensation  Act — Execution  stayed  by  county  court 
judge. — An  order  for  security  for  the  costs  of  an 
appeal  under  the  Workmen's  Compensation  Act, 
1897,  will  be  ordered  in  a  proper  case  even  if  the 
county  oourt  judge  has  stayed  execution  wClb  a 
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view  to  an  app<M].— Shea  v.  D&oLEinrAux.  G^A. : 
88  L.  T.  679. 

Sae  also  loterpleader,  1 ;  Master  and  Ssrrant,  1, 
8 ;  Praotioe,  1,  4. 

APPOINTMENT.— See  Power,  1-4. 

APPOBTIONMBNT.— See  Settled  Luid,  1. 

APPEOPEIATION.— See  Will,  4. 

AEBITEATION:— 

1.  Staying  proceedings  —  Engineer  of  council 
referee  to  determine  mode  of  performance  of  contract — 
Power  to  dismiee  contractors  and  their  workmen — 
Implication  of  law  that  th'se  powers  should  not  he  put 
in  force  until  the  arbitrators  had  aMrm/ed  the  judg^ 
ment  of  the  engineer — Injunction, — On  a  motion  to 
reetram  the  defendants  from  aotiog  on  a  notice 
given  by  them  or  their  engineer  pursuant  to  a  oon- 
traot  between  plaintifCs  and  defendants  from  enter- 
ing on  or  taking  possession  of  works  in  course  of 
execution  under  such  contract  and  for  damages, 
it  appeared  that  the  defendants  were  carrying  out 
a  scheme  for  a  water  supply,  and  had  contracted 
with  the  plaintiffs  to  sink  certain  wells.  The  work 
was  to  be  performed  to  the  satisfaction  of  the 
defendants*  enffinetr,  and  any  dispute  was  to  go  to 
arbitration,  and  if,  in  the  judgment  of  the  engineer, 
sufficient  despatch  was  not  used  the  council  or 
their  engineer  might  dismiss  the  contractors  and 
their  workmen.  Difficulties  having  arisen  in  carnr- 
ing  out  the  work,  and  delay  being  thereby 
occasioned,  the  conndl  gave  notice  dismissiDg  the 
contractors  and  their  men. 

Held,  that  the  terms  of  the  contract  were  con- 
sistent as  a  whole,  and  that  the  reference  to  arbitra- 
tion was  engrafted  upon  them,  and  that  the  con- 
tractors were  not  bound  to  give  up  to  the  engineer 
the  decision  of  every  question*  That  the  court 
ought  to  imply  that  the  defendants  would  not  act 
ucMon  the  summary  clauses  until  the  arbitrators  had 
affirmed  the  judgment  of  the  engineer.  Injunction 
granted  accordingly  to  preserve  the  status  quo  until 
trial  or  an  award  shomd  be  made.  —  Fostbb  v, 
BoROXTGH  OF  Hastings,  Ch.D,  Farwell,  J.;  87  L.  T. 
736. 

2.  Staying  proceedings — Submission  of  disputes 
under  contract  to  Jurisdiction  of  foreign  courts^ 
Arbitration  Act,  1889  (62  dk  53  Vict.  c.  49),  ss,  4,  27. 
— A  policy  of  life  insurance,  effected  on  the  life  of 
a  foreigner  with  an  English  company,  contained  a 
condition  that  for  all  disputes  which  might  arise 
out  of  the  contract  of  insurance,  all  the  parties 
interested  expressly  agrsed  to  submit  to  the  juris- 
dicUon  of  the  courts  of  Budapest  having  jorisdiotion 
in  such  matters. 

Held,  that  this  was  a  submission  of  all  disputes 
under  the  contract  to  the  courts  at  Budapest 
within  sections  4  and  27  of  the  Arbitration  Act, 
1889,  and  that  an  action  on  the  jpMicy  in  England 
would  b9  stayed.— AxrsTRiAN  Lloyd  Steamship 
Co.  V.  Grbsham  Lifi  AsauRANCS  SooiXTr,  C.A,, 
402;  [1903]  1  K.  B.  249;  72  L.J.  KB.  211;  88 
L.  T.  6. 

3.  Summons  for  directions— Agreement  to  refer  to 
arbitration — Legal  proceedings — Application  for  siay 
— Step  in  proceedings — Practice — Arbitration  Act, 
1899  (52  &  53  Vict  c.  49),  a.  4— i2  S.  C,  1883,  ord. 
30,  r.  4. — Attendance  by  a  defendant  before  the 
master  on  a  summons  for  directions,  taken  out  by 
the  plaintiff,  and  acquiescence,  without  protest,  in 
a  common  form  order  for  delivery  of  pleadings,  is 
taUnff  a  step  in  tiie  proceedings  within  the  mean- 
ing ox  section  4  of  the  Arbitration  Act  (52  &  53 
Viot.  0.  49),  and  the  defendant  is  thereby  pre- 


cluded from  moving  to  stay  proceedings  under  that 
section. 

County  Theatres  and  Hotels  {Limited)  v.  KnowUs, 
[1902]  1  K.  B.  480,  must  be  taken  to  lay  down  a 
general  rule. — Biohabdson  v.  Le  Majtrs,  Ch.D. 
Swinfen  Eady,  J. ;  [1903]  2  Ch.  222  ;  88  L.  T.  626. 

ASSIGNMENT:— 

1.  Ohose  in  action — Contract  to  sell  reversionary 
interest — Ass^nment  by  purchaser  of  benefit  of  con- 
tract— Bight  of  assignee  to  sue  vendor  for  breach — 
"  Legal  chose  in  action  "—Judicature  Ad,  1873  (36  <fe 
37  Vict,  c.  66)  s.  25,  sub-section  6.— The  defendant 
contracted  to  sell  Ids  reversionary  interest  in  pro- 
perty to  B.,who  by  deed  assigned  his  interest  under 
the  contract  to  the  plaintiff,  and  notice  in  writing 
of  the  assignment  was  duly  given  to  the  defendant. 
The  defendant  after  Uie  assignment  to  the  plaintiff 
refused  to  perform  his  contract. 

Held,  that  the  assignment  was  an  assignment  of 
a  **  legal  chose  in  action  **  within'  section  25,  sob- 
section  6,  of  the  Judicature  Act,  1873,  and  that  the 
plaintiff  was  entitled  to  sue  the  defendant  for 
damages  for  the  breach  of  contract. — ^Tobkingtov 
V.  Magbb,  K.B,D,;  [1902]  2  E.  B.  427;  71  L.  J. 
K.  B.  712 ;  87  L.  T.  304. 

Beversed  on  the  facts :  [1903]  1  K.  B.  644. 

2.  Equitable  assignment— Reversionary  interest — 
Stop  order— Notice— Priority, — ^A  Jewish  lady  who 
was  entitled  to  a  reversionary  interest  in  a  fond  in 
court  after  the  death  of  her  mother,  married  a 
Moorish  Jew  in  Morocco,  and  signed  a  marriage 
contract  under  which  it  was  alleged  that  according 
to  Jewish  custom  her  children  became  entitled  to 
the  fund  on  her  death,  to  the  exclusion  of  the 
husband.  The  children  obtained  no  stop  order  on 
the  fund.  The  wife  died  before  her  mother ;  and 
after  her  death  her  husbsnd  as  her  administratar 
assigned  the  fund  to  assignees,  who  obtained  a  stop 
order  on  the  fund  in  court  with  notioe  of  the 
marriage,  but  without  notioe  of  the  title  of  the 
children.  After  the  mother's  death  the  assignees 
claimed  the  fund. 

Held,  that  by  obtaining  a  stop  order  on  the  fond 
from  the  lady's  legal  personal  representative  the 
assignees  became  entitled  to  the  fund  in  priority  to 
the  children. 

In  re  Freshfidd^s  Trust,  11  Ob.  D.  198,  consid- 
ered and  followed. — Montefiorb  v.  Quxdalla, 
C.A. ;  [1903]  2  Oh.  27 ;  72  L.  J.  Oh.  442 ;  88  L.  T. 
496. 

3.  Ldter  assigning  proceeds  of  sale  of  goods— 
Notice  to  creditor  —  Bankruptcy  of  assignor  — 
Bevocation  by  trustee  in  bahfaruptcy  —  Validity 
of  assignment,  —  A  firm,  being  indebted  to  the 
plaintiffs  for  the  price  of  goods  sold,  shipped  a 
quantity  of  copper  ores  to  the  defendants  for  sale, 
and  wrote  instructing  them,  after  paymeat  of  a 
certain  account  out  of  the  proceeds,  to  pay  the 
balance  to  the  plaintiffs.  On  the  same  day  the  firm 
wroto  to  the  plaintiffs  advising  them  of  the  ship- 
ment of  the  ores  to  the  defendants,  and  stating  that 
they  had  instructed  them  to  pay  such  balance  to 
the  plaintiffs.  The  firm  having  become  bankrupt, 
their  trostee  revoked  the  iostruotions  oontained  in 
their  lettev  to  the  defendants. 

Held,  that,  notwithstanding  such  revocation,  the 
letters  constituted  a  good  equitable  assignment  to 
the  plaintiffs  of  the  l»lance  of  the  proceeds  of  tbe 
goods.— Alexander  v.  Steinhabdt,  Walker,  & 
Co ,  K,B.D. ;  [1903]  2  K.  B.  208 ;  72  L.  J.  K  B. 
490. 

ATTACHMENT  :— 

Debtor^Committal  for  default  to  obey  an  order  for 
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the  payment  of  money — Belecue  of  debtor  by  miUake — 
Second  order  for  attachment — Be-arreat — One  year* 8 
imprieonment^Debtore  Act,  1869  (32  &  33  Vid.  c. 
62),  «•  4. — A  debtor  had,  under  section  4,  snb- 
aeotton  3,  of  the  Debtom  Aot,  1869,  been  sentenced 
to  imprisonment  under  a  writ  of  attachment  for 
default  in  payment  of  a  sum  of  money  in  his  hands 
which  he  had  been  ordered  by  the  court  to  pay. 
Before  the  expiration  of  one  year — ^the  period 
limited  for  imprisonment  hj  the  section — he  was 
released  owing  to  a  mistake  by  the  govenior  of  the 
prison. 

Held,  that  attachment  under  section  4  of  the 
Debtors  Act,  1869,  was  in  its  nature  punishment 
for  an  ''offence,"  and,  consequently,  that  there 
was  no  jurisdiction  to  issue  a  second  writ  of  attach- 
ment agdiost  the  debtor  in  respect  of  the  same 
default. 

SemJde,  an  order  for  re-arrest  might  hare  been 
made  under  the  original  writ  of  attachment,  but  in 
that  case  the  time  during  which  the  debtor  had 
been  at  large  should  be  included  in  the  period  of 
the  twelve  months'  imprisonment  limited  by  the 

Section.--0HT7B0H*S    TBUSTSB    V,    HiBBABD,    O.A,, 

293;  [1902]  2  Oh.  784;  72  L.  J.  Oh.  46;  87  L.  T. 

412. 

.    See  Solicitor,  1. 

BAILMENT:— 

Carriage  lent  to  bailee— Damage  to  carriage  by 
servant  of  bailee  not  in  course  of  his  employment — 
Liahility  of  bailee  for  damage, — The  plaontiff,  a 
coach-builder,  lent  the  defendant  a  dog-cart  whilst 
•  he  repaired  the  defendant's  trap.  The  bailee's 
servant,  not  acting  in  the  course  of  his  employ- 
ment, negligentiy  injured  the  lent  dog-cart  py 
drivinff  it  into  a  tram-oar. 

Held,  that  the  bailor  oonld  recover  damages  from 
the  bailee  for  the  injury  to  the  dog-ca^ 

Coupi  Co.  T.  Maddick,  [1891]  2  Q.  B.  413,  40 
W.  B.  Dig.  11,  followed.— Saxtndbbson  v.  Ooluns, 
K.B.D.,  558. 

See  Oontract,  4. 

BANKBE  :-- 

1.  BiU  of  exchange^ Cheque — Crossed  cheque — 
Receipt  of  payment  for  customei* — Agent  for  coUeetion 
— Crediting  customer  in  account — Cheque  crossed  by 
banker — Draft  by  branch  bank  on  head  office— Con- 
version^Bills  of  Exchange  Act,  1882  (45  &  46  Vict, 
e.  61),  s.  S2— Stamp  Act,  1853  (16  d}  17  Vict.  c.  55), 
s.  19. — The  protection  afforded  to  baukers  by  section 
82  of  the  Bills  of  Exohan^  Act,  1882,  who  in 
good  faith  and  without  negligence  receive  payment 
for  a  customer  of  crossed  cmeques,  is  oonferrea  only 
where  the  bankers  act  as  mere  agents  for  collection. 
If  they  do  more  than  act  as  saiSi  agents  as  where 
they  forthwith  credit  the  customer  with  the  face 
value  of  the  cheque,  they  are  collecting  the  money 
for  themselves,  and  are  not  protected  b^  tiie  section. 
Oheques  to  be  '*  crossed  cheques  "  withm  the  section 
must  be  crossed  on  receipt  by  the  bankers  and  not 
afterwards  made  so.  A  draft  addressed  by  a  branch 
manager  to  the  head  office  is  not  a  bill  of  exchange 
within  the  Act  of  1882,  but  the  bankers  are  entitied 
to  the  protection  of  section  19  of  the  Stamp  Act, 
1853. 

Dedsion  of  the  Oourt  of  Appeal  (50  W.  B.  276, 
[1902]  1  E.  6.  242)  affirmed,  witii  a  variation.— 
Capital  and  Counties  Bank  v.  Oobdon,  H.L  , 
671;  [1903]  A.  0.  240;  72  L.  J.  K.  B.  451;  88 
L.  T.  574. 

2.  Cheque— CertiJicat(on^Fraudulent  alteration  of 
amount — Negligence— Notice  to  bank  giving  credit— 
Mietdke  of  facts— Actual  knowledge^— A.  cheque  for  a 
specailed  sum  drawn  upon  the  Bank  of  M.  was 


certified  by  that  bank,  but  was  afterwards  fraudu- 
lently altered  b^  the  drawer  to  a  larger  amount 
than  that  for  wmch  orijginally  drawn  and  certified, 
and  was  paid  by  him  into  his  account  at  another 
bank,  which  gave  him  credit  for  the  larger  amount 
and  passed  the  cheque  so  altered  through  the 
clearing  house  in  the  usual  way,  and  obtained 
payment  thereof  from  the  Bank  of  H.  The  Bank 
of  H.  were  not  actually  aware  of  the  fraud  at  the 
time  of  payment,  but  ascertained  it  from  their  books 
next  day,  when  they  required  repayment  of  the 
increase  from  the  other  bank. 

Held,  that  as  the  money  was  honestiy  paid  by  the 
Back  of  H.  under  a  mistake  of  facts,  it  could  be 
recovered  back,  there  being  no  negligenoe  or  want 
of  notice  to  prejudice  this  right. — Imfebial  Bank 
OP  Canada  V.  Bank  OF  Hamilton,  P.  C,  289;  [1903] 
A.  0.  49;  72  L.  J.  P.  0.  1 ;  87  L.  T.  457. 

3.  Customer— Mistake — Money  paid  under  mistake 
of  fact.— The  defendants,  who  were  foreign  bankers, 
were  in  the  habit  of  making  advances  to  E«,  who 
then  purdiased  goods  which  the  defendants  held  as 
security;  when  E.  found  a  purchaser  he  assigoed 
the  right  to  receive  the  purchase-money  to  the 
defen£ints,  who  accordingly  released  the  goods. 
K  also  carried  on  the  same  system  with  B.  &  Co. 
The  plaintiiEi  bought  from  K.  two  parcels,  the  one 
released  by  the  defendants  and  the  other  by  B.  & 
Co.  K.  instructed  the  plaintiffs  to  pay  the  defend- 
ants and  B.  &  Oo.  respectively  for  the  goods  so 
purchased.  By  mistake  the  plaintiffii  paid  both 
sums  to  tbe  defendants,  who  credited  K/b  account, 
notifying  E  of  their  having  done  so.  The  defend- 
ants acting  bond  fide  continued  to  make  advances  to 
E.,  who  Imew  of  the  mistake,  but  did  not  disclose 
it,  and  afterwards  became  bankrupt.  The  pUintifEs 
sought  to  recover  from  the  defendants  the  sum 
which  should  have  been  paid  to  B.  &  Oo.  as 
monev  paid  under  mistake  of  fact. 

Held,  that  the  defendants  were  holding  the 
money  to  the  use  of  the  plaintiffs,  and  that  as  the 
defendants  were  not  prejudiced  by  such  payment 
the  sum  was  recoverable  as  money  paid  under 
mistake  of  f act— Oontinbntal  Caoutohottb,  &o  , 
Co.  V.  Klkintwoet,  KB.D.,  541. 

4.  Customer — Transfer  from  one  account  to 
another — Trust— Notice  —  Inquiry  —  Suspicion, —  In 
the  absence  of  circumstances  which  disclose  a  trust 
a  banker  is  entitied  to  set  off  what  is  due  to  a 
customer  on  one  account  against  what  is  due  from 
him  on  another  account,  aUhough  the  moneys  due 
to  him  may  in  fact  belong  to  other  persons. 

A  managing  director  ofa  company  who  was  the 
holder  of  all  the  shares  of  the  company  carried  on 
a  simflar  business  to  that  of  the  company  on  his 
own  account,  and  the  bankers  were  the  saAie.  It 
was  known  that  his  intention  was  to  work  the  two 
businesses  togetiier.  On  three  occasions  he  trans- 
ferred large  sums  by  cheque  from  the  company's 
account  to  his  own,  and  this  was  done  in  brcMh 
of  his  duty  as  a  director. 

Held,  that,  as  under  the  circumstances  there  was 
no  notice  to  the  bank  of  any  irregularity,  or  any- 
thing which  should  lesd  to  an  investigation  or 
inquiry,  the  bank  were  not  liable  to  refund  to  the 
company  the  sums  transferred. — Bank  of  New 
South  Waues  v.  Goulbubn  Valley  Co.,  P.C, 
367 ;  [1902]  A.  0.  543 ;  71  L,  J.  P.  0.  112 ;  87  L.  T. 
88. 

See  also  Inland  Bevenue,  11. 

BANZBUPTOY:— 

1.  Bankruptcy  notice— Company— Winding  up— 
Liquidator— Judgment  for  unpaid  calh^Set-oj-^ 
Application  to  set  aside  bankru^oy  notice^When  set' 


11 


banhru'picy% 


DIGEST. 


[  We^y  ttepaiier,  SepU  t,  ttOd. 

Bdnhruptey.  12 


off  rami  h»  effedive—Bankruptcy  Act,  1883  (46  &  47 
.  Fict.  c  52),  «•  4  (1)  (ff).— To  enable  aa  ajpplioation 
by  a  debtor  to  set  anae  a  bankruptoy  notioe  which 
haa  been  lerred  on  him  by  a  judgment  creditor  to 
facoeed»  the  debtor  mutt  show  that  he  has  a 
counterclaim,  Bet-off|  or  oroM-demand  which  can 
be  set  np  by  him  at  the  time  of  the  application  to 
Mt  aside  the  bankruptoy  notice,  and  not  merely 
one  whidi  can  be  subsequently  set  up  in  the  bank- 
ruptoy so  as  to  put  an  end  to  any  effective  daim  by 
the  judgment  creditor  for  the  amount  of  his  judg- 
ment. Theve  is  no  general  principle  that  a  omk- 
rupto^  notice  should  not  be  issued  in  respect  of  a 
debt  if  on  bankruptcy  that  debt  would  be  dis- 
charged by  a  set-off.— A  Dsbtob.  £b,  G.A.,  676. 

2.  Bond— Arrest  of  debtor — Bond  to  enforce  debtor's 
aUendance  for  examination  —  Defavlt  of  debtor — 
Forfeitwre  of  bond — Whtther  Orown  or  creditore 
entitled  to  proceeds  of  bond^Bankruptcy  Act,  1883  (46 
<&  47  Viet.  c.  62),  «.  26— Form  of  bond.—Where  a 
debtor,  who  has  been  arrested  under  section  26  of 
the  Bankruptcjr  Act,  1883,  for  failing  to  attend  his 
examination,  gives  a  bond  with  sureties  to  obtain 
his  release  from  prison,  the  proceeds  of  the  bond, 
if  it  is  subsequently  forfeited,  will  go  as  a  geoeral 
rule,  not  to  the  Grown,  but  to  the  creditors, 
sul^eot  to  any  order  the  court  may  make  in  any 
special  ease. 

In  future  the  bond  is  to  be  given  to  the  senior 
registrar  in  bankruptcy  for  the  time  being. — 
GoBDON,  Kb,  Salmohd,  Bb,  Bkcy. ;  [1903]  2  E.  B. 
164;  72  L.  J.  K.  B.  687. 

3.  Costs  of  prosecution— Fraudulent  debtor — Prose- 
cution  by  trustee— Debtors  Act,  1869  (32  &  33  Viet.  c. 
62),  «.  11,  sub-section  Z  ;  ss.  16,  17 — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62),  s.  67,  suh-sedion  3;  «.  166. 
— A.  trustee  who  prosecutes  a  debtor  for  offences 
committed  against  the  bankruptcy  laws  without 
first  obtaining  an  order  of  the  court  for  that  purpose 
under  section  16  of  the  Debtors  Act,  1869,  ml  not, 
as  a  general  rule,  be  allowed  the  costs  of  the 
prosecution  out  of  the  estate,  even  although  the 
prosecution  was  ezpresdy  sanctioned  ^  the  com- 
mittee of  inspection.— HowBS,  Bb,  Whitb,  Ex 
PABTB,  Bhq/. ;  [1902]  2  K.  B.  290;  71  L.  J.  K.  B. 
706. 

4.  Costs  ofsoliciiors  to  trustee—**  Bedlizing  assds  ** 
— ••  Costs  of  petitioner  **—Be'hearing  and  appeal — 
iVioTftiea.— The  '* taxed  costs  of  the  petitioner" 
payable  under  rule  126  of  the  Bankruptcy  Bules, 
1886/ will  include  the  costs  of  a  re-hearing  of  the 
petition  and  an  appeal  therefrom,  and  will  be 
payable  according  to  the  rule  in  priority  to  the 
general  disbursements  of  a  trustee,  other  than  those 
actually  incurred  in  realizing  the   assets  of  the 

.  debtor.— Bbiqht,  Be,  Wingfield  &  Blew,  Ex 
PABTB,  Bkcy. ;  [1903]  1  K  B.  736;  72  L.  J.  E.  B. 
287. 

6.  Discharge — Subsequent  scheme  of  composition 
involving  anntdmeni  of  bankruptcy— Discretion  of 
-  court  as  io  annulment  —  Bankrupccy  Act,  1883 
(46  A  47  Vict.  c.  62),  ss.  23,  Z2— Bankruptcy . 
Actj  1890  (63  &  64  Vict.  c.  71),  ss.  8,  9.— The  court, 
in  exercising  its  discretion  as  to  the  annulment  of  a 
bankruptcy,  will  take  into  consideration  not  only 
the  Interest  of  creditors  but  also  and  primarily  the 
interests  of  the  public  and  commerdafmorality. 

A  bankrupt  who  had  obtained  a  discharge  entered 
into  a  scheme  of  composition  with  his  craters  one 
of  the  conditions  of  which  was  that  the  bankruptcy 
should  be  annulled.  The  bankrupt  had  been  guilty 
of  certain  offences  under  the  Bankruptcy  Act,  1890, 
s.  S. 


Held,  that  in  the  interests  of  public  and  com- 
mercial morality  the  court  was  precluded  from 
ordering  the  bankraploy  to  be  annulled. — ^Bbee, 
Eb.  Bbbe,  Ex  PABTB.  G.A.,  422 ;  [1903]  1  E.  B. 
628;  72  L.  J.  E.  B.  366 ;  88  L.  T.  334. 

6.  Execution^PaymerU  to  creditor — WtthdrcLwal  of 
sheriff— Bankruptcy  of  debtor— Con^Mion  ofeooeaUion 
— Title  of  trustee.— AuexBGaaonvs  not  completed  by 
payment  direct  to  an  executioa  c^ditor.—^Pouixx^K 
AND  Pbbtdlb,  Eb,  Wilsob ,  Bx  pabtb,  Bkcy, ;  87 
L.  T.  238. 

7.  Execution— Sheriff  8  f  ees— Possesion  of  goods  by 
sheriff  with  consent  of  Judgment  debtor  and  creditor- 
Receiving  order  —  RigM  against   official  receiver  to 

C  session  money  after  twenty-one  daye^ — A  sheriff 
ied  execution  on  the  13th  of  March,  and,  instead 
of  selling,  remained  in  possession  for  sevens-eight 
days  at  the  joint  request  of  tbe  creditor  and  the 
debtor.  On  the  16th  of  May  a  receiving  order  was 
made  asainst  the  debtor,  and  ou  the  28th  of  May 
the  official  receiver  required  the  sheriff  to  withdraw. 
Held,  that,  as  possession  by  the  sheriff  for  twenty- 
one  days  constituted  an  act  of  bankruptcy  to  whidi 
the  titie  of  the  trustee  related  back,  the  sheriff  was 
only  entitled,  as  against  the  trustee,  to  poasewion 
money  for  twenty  -  one  days.  —  Ebqubh  A2n> 
AYLiNa,  Eb,  Bkcy.;  [1903]  1  E.  B.  680 ;  72 
L.  J.  K  B.  248 ;  88  L.  T.  127. 

8.  Extradition— Property  found  on  bankrupt  at 
date  of  arrest-Retention  by  police— Claim  by  tnutes 
in  bankruptcy — Evidence  of  crime — Crderfor  ddivery 
up  of  property-^**  Competent  authority  "  to  make  order  ' 
—Belgian  Extradition  Treaty,  1876,  art.  12— Extra- 
dition Act,  1870  (33  <fc  34  Vict,  c  52).  ss.  9,  10.— 
The  police  magistrate  who  orders  the  extradition  of 
a  prisoner  toBelRtum  is  'Hhe  competent  aathority" 
to  carder  the  deUvery  of  the  property  found  upon 
the  priioner  to  the  Belgian  autnorities  nnder  artule 
12  of  the  Belgian  Extradition  Treaty,  1876  (Herts- 
let's  Treaties,  vol.  14,  p.  172).  —  Boboy8KT  & 
Wbinbaum,  Eb.  Balahab.  Ex  pabtb.  Bkcy. ;  48; 
[1902]  2  E.  B.  312;  71  L.  J.  E.  B.  992;  87  I«.  T. 
184. 

9.  Jurisdiction— Foreigner  *' ordinarily  resident" 
-Sotel-Bankruptcv  Ad,  1883  (46  A  47  Vict.  c.  62), 
s.  6,  suh^sedion  1  (d).— A  foreigner   who,  for  pnr- 

Soses  of  litigation,  has  stayed  in  Eogland  at  hoteb 
uring  nine  months  of  the  year  immediately  pre- 
ceding the  date  of  the  presentation  of  a  buikrnptpy 
petition,  has  "ordinarily  resided"  within  tfaie 
meaning  of  the  Bankruptcy  Act,  1883,  s.  6,  sub- 
section 1  ((2).— Bright  (Ohablbs),  Eb,  Bbioht, 
Ex  PABTB,  C.A.,  342. 

10.  Mortgage— Life  policy — Assignment  of  life 
policies  by  way  of  mortgage— Notioe  of  assignmeni— 
Priority  of  claims  of  mortgagees.— Tae  bankrupt 
bsfore  his  bankruptcy  executed  a  mortgage  of 
life  policies  in  favour  of  a  client  whose  money  he 
had  misappri^iated,  but  never  diMlosed  the  laot. 
He  subsequently  gave  another  mortgage  on  the 
same  policies  to  a  person  who  gave  notice  thereof 
to  the  insurance  companies  prior  ta  the  bankruptoy. 
After  the  bankruptoy  the  first  mortgage  was  dis- 
covered, and  the  mortgagee  at  once  gave  notice  of 
it  to  the  insurance  companies. 

Held,  that  the  seoond  mortgagee  was  entitled  to 
priority,  having  been  the  first  to  give  notice, 
although  the  first  mortgagee  had  not  been  gniity 
of  laches. 

Foster  v.  CockereU,  9  Bligh  N.  S.  332,  followed.— 
Laxb.  Eb,  Gaybndish,  Ex  pabtb,  Bkcy.^  319; 
[1903]  1  E.  B.  151;  72  L.  J.  E.  B.  117;  87  L.  T, 
655. 
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1 1.  Mortgage  reserving  right  of  oonBolidation^-Sub- 
sequetU  mortgagee  of  same  property— Third  mortgage 
including  other  property -^Conveyancing  Act,  1881  (44 
<fe  45  Vict,  c.  41),  «.  17.— The  proTisiont  of  leotion 
17  of  the  OonTeyancing  Act,  1881,  enabling  a  mort- 
gagor to  redeem  one  mortage  without  redeeming 
other  mortgages  made  by  him,  only  applies  where 
there  are  Bereral  mortgagee  on  different  properties 
of  the  same  mortgagor. 

Where  a  first  mortg^g^  contains  a  proviso  ezda- 
dmg  the  operation  of  section  17,  that  proviso  is  to 
be  applied  to  subsequent  mortgages  by  the  same 
mor^agor,  though  they  may  not  contain  similar 
proTisions.— Salmok,  Be.  The  Tbxtstee,  Bx  pabtb, 
Bhai.,  288 ;  [1903]  1  K.  B.  147 ;  72  L.  J.  K.  B.  125  ; 
87  L.  T.  654. 

12.  Notice^Judgment  creditor—Security  given  to 
mUiifadion  of  creditor— Bight  to  iuue  »econd  hank- 
ruptcy  notice— Bankruptcy  Act,  1883  (46  &  47  Vict, 
c.  52),  «.  4  (1)  (g).*— A  creditor  havmg  obtained  a 
judgment  ajgainst  a  debtor  issued  a  bankruptcy 
notue  on  it,  but  subiequently  entered  into  an 
agreement  with  the  debtor  by  which  the  latter 
gave  certain  property  by  way  of  security,  part  of 

.  which  property  he  was  to  be  at  liberty  for  a  year 
from  the  date  of  the  agreement  to  repurchase. 
Six  months  after  the  agreement  the  oreditor  issued 
a  second  bankruptcy  notice  in  respect  of  the  debt 
against  the  debtor,  on  which  a  receiving  order  was 
made. 

Held,  that  the  oreditor  had  no  right  to  issue  the 
second  notice  while  the  option  to  repurchase 
«ri8ted.-«-SMiTH,  Bh,  Dttrbait,  Bx  pabtb,  G.A,, 
118;  [1903]  1  K.  B.  33;  72  L.  J.  K  B.  30;  87 
L.  T.  686. 

13.  Proceedings  taken  in  name  of  official  reoeiver-r 
Taaxition — Bemission  to  allow  official  receiver  to  be 
represented.— L  litigant  was  aliotved  to  take  pro- 
ceedings in  the  name  of  the  official  receiver.  Tney 
were  unsuccessful,  and  costs  were  given  against  the 
official  receiver.  The  indemnity  given  by  the 
litigant  proved  to  be  insufficient.  No  notioe  of 
taxation  was  given  to  the  official  receiver,  and  he 
was  unrepresented  except  by  the  solicitor  for  the 
litigant. 

Held,  that  the  bill  ou^ht  to  be  remitted  for  re- 
taxation.— Dillok,  Bb,  Offioial  Bbobiysb,  Bx 
PAETB,  Bkcy. ;  88  L.  T.  127. 

14.  Proof-^Seeurity—Breadio/trust^Bankruptcy 
Act,  1883  (46  <6  47  Vict.  e.  52),  BeheduU  //.—Where 
a  trustee  of  a  settlement  has  invested  funds  of  the 
settlement  upon  an  unauthorized  security  and  subse- 
quently beoomes  bankrupt,  a  proof  against  his 
estate  for  the  amount  of  the  fonds  so  invested  will 
not  be  admitted,  unlets  the  creditor  proving  is  in  a 
position  to  hand  over  the  security  on  which  they 
were  invested  to  the  trustee. 

In  re  Salmon,  Priest  v.  Uppleby,  38  W.  B.  150,  42 
Oh.  D.  351,  followed  and  applied. 

SembUf  a  proof  for  damages  for  breach  of  trost 
may  be  admitted.— Lakb,  Bb,  Howb,  Bx  pabtb, 
Bkcy.,  496;  [1903]  1  K.  B.  439;  72  L.  J.  K.  B. 
213;  88L.T.  31. 

15.  Proofs  Substitution  of  proof  by  assignee  of 
proving  creditor— Bankruptcy  Act,   1883  (46  &  47 

Vict,  c  52),  ss.  58,  63. — The  assignee  of  a  proof  who 
desires  to  take  the  benefit  thereof,  after  satisfying 
the  official  receiver  or  trustee  of  the  validity  of  the 
assignment,  should  apply  fo  the  court  to  give  leave 
to  the  official  receiver  to  place  a  proof  by  him  (the 
assignee)  on  the  file  in  place  of  the  proof  of  the  [ 
assignor.— luofF,  Bb,  Bhsy.,  80. 

16.  Property  of  bankrupt^After^acquirtd  property 


—Ootttraet  of  employment— Dismissal  after  bank- 
ruptcy— Action  by  bankrupt  for  wrongful  dismissal 
— Bight  of  action  vesting  in  trustee— Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52).  s.  44.— The  plaintiff 
entered  the  employment  of  the  defendants  for  a 
term  oi  years  as  a  traveller  at  a  salary.  During 
the  period  of  employment  he  was  adjudicated 
bankrupt,  and  subsequently  the  defendants  dis- 
missed niin.  In  an  action  for  wrongful  dismissal, 
he  being  at  the  time  an  undischarged  bankrupt, 

Held,  that,  the  breach  of  the  contract  of  em- 
ployment having  occurred  after  the  bankruptcy, 
the  cause  of  action  did  not  vest  in  the  plaintiff's 
trustee  in  bankruptcy,  who  had  not  intervened  in 
any  way,  and  the  pliuntiff  was  therefore  entitled 
to  sue  in  his  own  name. 

Judgment  of  Phillimore,  J.  ([1902]  2  K.  B.  397), 
affirmed.— Bailey  v.  Tht7B8tok,  C.A.,  162 ;  [1903] 
1  K.  B.  137 ;  72  K  J.  K.  B.  36  ;  87  L,  T.  364, 

17.  Beceiving  order — Scheme  of  arrangement  — 
BeUase  of  debts  by  majority  of  creditors  on  condition 
of  courfs  approval  of  the  scheme— Approval  of  scheme 
—Bankruptcy  Act,  1890  (53  &  54  Vict.  c.  71),  s.  3.— 
A  debtor,  who  is  anxious  to  obtain  the  court's 
approval  of  a  scheme  of  oomposition,  must  lay 
before  the  court  all  the  terms  and  arrangements  of 
that  scheme.  It  is  not  sufficient  for  the  debtor  by 
himself  to  carry  out  part  of  the  scheme,  and  then 
to  come  to  the  court  to  get  its  sanction  as  to  the 
balance  of  the  scheme. 

In  re  E.  A.  B.,  50  W.  B.  229,  [1902]  1  K.  B. 
457,  and  In  reBaines,  86  L.  T.  Bep.  691,  50  W.  B. 
Dig.  17,  discussed.  —  Pnxma.  Bb,  Boakd  of 
Tbadb.  Bx  paste,  a^.,  465;  [1903]  2  K.  B.  50; 
72  L.  J.  K.  B.  392;  88  L.  T.  667. 

18.  Scheme  of  arrangement — Proof— Debt  carrying 
interest  exceeding  5  per  cent  —Bankruptcy  Act,  1890 

g3  <fe  54  Vict.  c.  71),  s.  3,  sub-seotim  9 ;  s.  23.— 
nder  a  scheme  of  arrangement  which  provides  for 
a  dividend  on  all  debts  provable  in  bankruptcy,  a 
proof  including  interest  at  a  rate  exceeding  6  per 
cent  should  be  admitted  in  full,  and  no  part 
thereof  rejected  or  postponed  for  the  purpose  of 
dividend  until  all  the  other  creditors  nave  been 
paid  in  fall.— Nepban,  Bb,  Bamohund,  Bx  pabtb, 
Bkcy.,  659:  [1903]  1  K.  B.  794;  72  L.  J.  E.  B. 
407;  88L.T.  477. 

19.  Sequestration  —  Administration  action— Order 
on  executor  to  pay  money  into  court — Non-compliance 
— Writ  of  sequestration — Bankruptcy  of  executor — 
Title  of  trustee  in  bankruptcy  to  property  sequestered 
—Bankruptcy  Act,  1883  (46  tk  47  Vict.  c.  52)  ss.  9, 
45,  54. — An  order  of  sequestration  directing  certain 
moneys  to  be  paid  into  court  to  the  credit  of  the 
sequestetor*s  aooouut  does  not  create  a  charge  on 
the  property  sequestered,  and  the  trustee  in  bank- 
ruptcy of  the  person  against  whom  the  sequestration 
order  was  mMe  has,  acoDrdingly,  a  good  title  to 
such  property. 

Judgment  of  Wr/ght,  J.  {ante,  p.  432),  affirmed. 
— POLLABD,  Be.  C.A.,  483 ;  [1903]  2  K.  B.  41  ;  72 
L.  J.  K.  B.  509 ;  88  L.  T.  652. 

20.  Undischarged  bankruvt — Title  of  trustee  in 
bankrup^y  to  after-acquirea  real  property  oj  bank- 
rupt— Bon4  fide  purdiaser  for  valuA — Bankruptcy 
Act,  1883  (46  ik  47  Vict.  c.  52),  ss.  44,  54.— The 
principle  laid  down  in  Co?^en  v.  Mitchell,  38  W.  B. 
551,  25  Q.  B.  D.  262  (i.e.,  that  until  the  trustee  in 
baokruptcy  intervenes,  aU  transactions  by  a  bsnk- 
mpt  after  his  bankruptcy  with  any  person  dealing 
with  him  bond  fide  and  for  value  In  respect  of  his 
after-acquired  property,  and  whether  with  or  with- 
out knowledge  off  the  bankruptcy,  are  valid  as 
against  the  trustee),  does  not  apply  tor  eal  estate^ 
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In  re  New  Land  Development  ABSociaUon  and 
Gray,  40  W.  R.  295, 551,  [1892]  2  Oh.  138,  followed. 
—London  and  County  Conteaots  (Limited)  v. 
Tallaok,  Ch,D,  Kekewi<^,  J,,  408.. 

BASTARDY— 

1.  Evidence  of  mother -- Corroborated  in  some 
material  particular, —In  corroboration  of  the  evidence 
of  the  mother,  who  was  a  servant  to  the  appellant's 
grandfather,  in  an  application  for  an  order  against 
the  appellant  under  section  4  of  the  Bastardy  Laws 
Amendment  Act,  1872  (35  &  36  Vict.  o.  65),  evidence 
was  given  that  the  appellant  and  respondent  were 
seen  **out  together  evenings  in  the  lanes,"  and  that 
after  the  birth  of  the  child  the  appellant  asked  if 
the  respondent  *'  was  ffoing  to  swear  the  child," 

'Seld(di89entiente  Wills,  J. ),  that  this  was  corrobora - 
tion  in  some  material  particular  to  satisfy  section  4 
of  the  Bastardy  Laws  Amendment  Act,  1872.— 
Haevby  v.  Anning,  K.B.D.  ;  87  L.  T.  687. 

2  Poor  law— Illegitimate  child  becoming  chargeable 
—Marriage  of  mother— Power  of  guardiane  to  obtain 
order  against  putative  father ^Baetardy  Laws  Amend- 
ment  Act,  1873  (36  &  37  Vict.  c.  9),  «.  5.- It  is  com- 
netent  for  the  magistrates,  at  the  instuice  of  the  poor 
law  guardians,  to  make  an  order  against  the  puta- 
u  ^^^^  ®^  *^  illegitimate  child  who  has  become 
chargeable  to  the  union,  ordering  him  to  contribute 
Jo  Its  iupport,  notwithstanding  that  the  mother  of 
the  child  has  a  husband  who  is  able  to  support  it.— 
Plymouth  Union  v.  Gibbs,  K.B.D,,  157 :  ri9031  1 
K.  B.  177 ;  72  L.  J.  K.  B.  33 ;  87  L.  T.  685. 

BILL  OP  EXCHANGE  :— 

Promissory  note— Payment  by  instalmenU— Clause 
giving  time— Condition  as  to  rights  of  holder^Stamp 
duiy^Bills  of  Exchange  Act,  1882  (45  <fc  46  Vict.  e. 
61).  «.  3,  sub-sections  1,  3,;  s.  9,  subsection  1;  s. 
16;  s.  Sd,  sub-sections  1,  3 ;  «.  97,  sub-section  2— 
Stamp  Act.  1891  (54  &  55  Vict.  c.  39),  ss.  4,  10.  33. 
—The  plaintiff  sued  as  holder  for  value  of  a  docu- 
ment in  the  form  of  a  joint  and  several  promissory 
note,  which  provided  for  payment  of  certain  money 
by  mstalments,  and  that  m  case  default  was  made 
m  payment  of  any  one  of  the  instalments  the  whole 
amount  remaining  unpaid  should  become  due  and 
payable  forthwith.  The  document  also  contained, 
at  the  end  of  it,  the  following  dause':  *'No  time 
given  to  or  Mcnrity  taken  from  or  oompoaition  or 
arrangement  entered  into  with  either  psrty  hereto 
shall  prejudice  the  rights  of  the  holder  to  proceed 
against  any  other  party. " 

Held,  that  the  document  was  a  good  promissory 
note  within  the  BUls  of  Exchange  Act,  1882,  and 
was  not  invalidated  by  reason  of  the  clause  at  the 
end  of  it. 

Yates  V.  Evans,  61  L  J.  Q.  B.  446,  40  W.  B.  Diff. 
219,  approved.  ® 

Kirkwood  V.  Smith,  44  W.  B.  480,  [1896]  1  Q.  B. 
r.h  ^▼«'raled.— Kirkwood  v.  Cabeoll,  C.A.,  374: 
[1903]  1  K.  B.  531 ;  72  L.  J.  K  B.  208 ;  88  L.  T. 

BILL  OF  SALE:— 

1.  Hiring  and  purchase  agreement— Intention  of 
parties  to  agreement— Inference  tobedrawn  from  facts 
—Bilh  of  Sale  Act,  1878  (41  &  42  Vict.  c.  31),  s.  4— 
Bills  of  Sale  Act,  1878,  Amendment  Act,  1882  (45  <fc 
46  Vict.  c.  43),  ss.  3,  9.— The  owner  of  an  hotel 
contracted  with  a  purchaser  for  the  sale  of  the  hotel, 
and  the  chattels  therein,  for  a  lump  sum.  The 
purchaser,  being  short  of  a  portion  of  the  purchase- 
money,  applied  to  the  defendants  for  a  loan  on 
mortgage,  which  was  refused;  but  it  was  arranged 
that  the  defendants  should  offer  to  purchase  the 
chattels,  and  their  offer  was  accepted  and  the  money 


paid  to  the  vendor.  The  defendants  then  entered 
into  an  agreement  with  the  purchaser  of  the  hotel 
for  the  hiring  and  purchase  by  instalments  by  him 
of  the  chattels,  and  this  agreement  contained  a 
license  to  seize  the  chattels  on  certain  defaolti 
being  made.  The  purchase  of  the  hotel  was  then 
completed,  and  the  purchaser  entered  and  carxied 
on  the  business.  Subsequently  the  defendanti 
seized  the  chattels  on  a  default  beiog  made.  The 
purchaser  became  bankrupt,  and  his  trustee  claimed 
the  chattels,  and  brought  this  action  to  recover 
them.  The  learned  judge  before  whom  the  case 
came  decided  that  the  true  inference  from  the  fadbs 
was  that  the  money  paid  by  the  defendants  waa  a 
loan  to  the  purchaser  of  the  hotel  to  enable  him  to 
complete  the  purchase,  and  that  the  hire-pnrchaae 
agreement  was  a  security  for  that  loan,  and  was 
void  for  want  of  reg^tration  under  the  Bills  of  Sale 
Acts,  and  gave  judgment  for  the  plaintifL  On 
appeal, 

Held,  that  there  was  evidence  to  support  the 
conduBion  that  the  defendants  had  advanced  the 
money  by  way  of  a  loan  upon  the  security  of  the 
hire-purchase  agreement,  and  that,  as  the  only 
claim  of  the  defendants  to  the  chattels  arose  under 
that  agreement,  which  was  void  for  want  of  regis-* 
tration  as  a  bill  of  sale,  the  plaintiff  was  entitled  to 
recover. — Mellob's  Tbijstxb  v  Maas,  C.A,; 
[1903]  1  K.  B.  226 ;  72  L.  J.  K.  B.  82  ;  88  L.  T.  50. 

2.  Registraiion— Omissions  in  opy— Signature  of 
grantor  and  attesting  ivitnees ^Affidavit — Farm- 
Covenant  to  replace  ivom-outartideB — Term  for  main- 
tenance of  security— Bills  of  Sale  Act,  187«  (41  <fc  42 
Vid  c.  31).  «  10,  sub -section  2— Bills  of  Sale  Ad, 
1882  (46  &  46  Vid  c.  43)  s.  9,  Schedule -^Practice- 
Court  of  Appeal — Jurisdidion — Appeal  from  Liver- 
pool Court  of  Passage — Application  for  new  trial  of 
interpleader  issue— Liverpool  Court  of  Passage  Ad, 
1893  (56  &  57  Vid,  c.  37),  s.  10.— The  copy  of  a  bill 
of  sale  filed  on  registration  in  pursuance  of  section 
10,  sub-section  2,  of  the  Bill^  of  Sale  Act,  1878, 
omitted  the  signature  of  the  grantor  and  tiie 
signature,  address,  and  description  of  the  attesting 
witness.  The  affidavit  filed  with  the  copy  stated 
that  the  bill  of  sale  was  duly  executed  by  tta 
grantor,  and  that  tbe  execution  thereof  was 
witnessed  by  the  attesting  witness,  and  gave  tbe 
name,  address,  and  description  of  the  attesting 
witness. 

Held  (affirming  Thomas  v.  Roberts,  [1898]  1  Q.  B. 
657,  46  W.  B.  Dig.  19),  that  the  biU  of  sale  was 
not  rendered  invalid  by  the  omissions  in  the  filed 
copy,  as  they  might  be  supplied  by  reference  to  the 
affidavit. 

A  bill  of  sale  contained  a  covenant  by  the  grantor 
that  he  would  not,  without  the  consent  of  tiie 
grantee,  assign  or  underlet  any  of  the  chattels 
thereby  assigned,  or  remove  them  except  for 
necessary  repairs,  and  would  replace  such  of  them 
as  should  be  worn  out  by  other  articles  of  equal 
value. 

Held  (following  Seed  v.  Bradley,  42  W.  R.  257, 
[1894]  1  Q.  B.  319),  that  this  covenant  waa  merely 
for  tbe  maintenance  of  the  security,  and  did  not 
constitute  a  deviation  from  the  form  in  the  schedule 
to  the  Bills  of  Sale  Act,  1882. 

The  Oourt  of  Appeal  has  jurisdiction  to  entertain 
an  application  for  a  new  trial  of  an  interpleader 
issue  tried  in  the  Liverpool  Court  of  Paseage.— 
CoATBS  V.  MooBE,  C.A.,  648;  [1903]  2  K.  B.  140; 
72  L.  J.  K.  B.  539. 

3.  Sums  repayable  by  inetalmenU — Denomination 
of  money  in  monthly  payments  omittedSilU  of  Sale 
Ad,  1882  (45  <fe  46   Vict.  c.  43),  a.  9— Forw  in 
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schedule,  Deviation  from^Validiiy,^ A  bill  of  sale, 

flven  to  eecare  ttie  rdpayment  of  an  adyance  of 
70  an4  interest  at  iLe  rate  of  Is.  per  month, 
stated  that  the  grantor  agreed  to  pay  to  the 
grantee  ''the  prinoipal  snm  aforesaid,  together 
with  the  interest  then  due,  by  monthly  invtalments 
of  seven  {sic)  on  the  25fch  day  of  every  month 
snooeeding  the  date  of  these  presents/' 

The  Ooort  was  of  opinion  that  an  irresistible 
inferenoe  arose  from  the  language  of  the  instru- 
ment that  the  missing  word  was  *'  pounds." 

Held,  therefore,  that  the  bill  of  sale  was  valid 
as  being  substantially  in  aooordanoe  with  the  form 
in  the  schedule  to  the  Act. — Moubmajo)  v.  Lb 
Claib,  K.B.D.,  689;  [1903]  2  K.  B.  218;  72  L.  J. 
K.  B.  496;  JB8  L.  T.  738. 

BUILDINa  SOOIErY.-flee  Infant.  1, 

CANADA,  LAW  of  :— 

1.  Action,  Cause  of— -Insolvency  of  debtor — CivU 
Code  of  Lower  Canada,  art,  1092.— Under  art  1092 
of  the  CHvil  Oode  of  Lower  Canada  an  action  to 
reoover  the  balance  of  purchase-money  of  land 
may  be  brought  i^thouxh  the  time  for  payment 

.  has  not  arrived  when  the  debtor  has  become  in- 
solvent or  has  diminished  the  value  of  the  security. 
— EsKsmoTON  Land  Co.  v.  Oaitada  Indt78tbial 
Co.,  P.O. ;  [1903]  A,  C,  213 ;  72  L.  J.  P.  C.  66  ;  88 
L.T.711. 

2.  Adjacent  owners— Injury  by  works  on  land — 
Damages^ Bight  of  action. — The  appellant  and  the 
respondents  were  owners  of  adjacent  pieces  of  land. 
The  respondents  demised  their  laud  to  B.  under 
an  agreement  to  sell,  and  B.  took  posiession  of  the 
land  and  executed  some  works  on  it  for  his  own 
benefit  as  an  intending  purchaser,  and  not  for  or 
by  the  direction  of  the  respondents.  The  effect  of 
such  works  was  injurious  to  the  appellant's  luid. 

Held,  that  the  appellant  Md  no  right  of  action 
against  the  respondents  for  damages  for  the 
nuisance  to  his  land,  and  could  not  oomp^  them 
to  abate  such  nuisance. — Eieffbb  v.  Lb  Seminairb 
DE  QUBBKO,  F.C: ;  [1903]  A.  C.  85 ;  72  L.  J.  P.  C. 
18;  87L.T.484. 

3.  Common  School  Fund — Arbitration — Jurisdic- 
tion o/ar6i<ra(or«.— Questions  between  the  Provinces 
of  Ontario  and  Qaebeo  as  to  the  distribution  of 
money  in  the  hands  of  the  Cbvemment,  Ontario 
belonging  to  the  *' Common  School  Fund'*  of  the 
two  Proviocee,  were  referred  to  arbitrator^  appointed 
under  statute. 

Held»  that  the  arbitrators  had  no  jurisdiction 
to  entertain  a  claim  of  the  nature  of  damages 
against  the  Ontario  Qovemment  in  respect  of 
money  belonging  to  the  fund  which  it  was 
alleged  that  they  nad  wilfully  neglected  or  omitted 

to  collect — ATTOBNXT-QxifBBAI.  FOB  OnTABIO  V. 
ArrOBNBY-GBinSRAL  FOB  QXJBBBO,  P,C.;  [1903] 
A.C.  39;  72L.J.P.  C.  9;  87  L.  T.  463. 

4.  Company-— Liquidator— 'Canadian  Winding-up 
Act,  1886,  M.  15  and  31 — Restricted  power  of  liquida- 
tors of  bank  to  stie  in  their  own  names — Civil  Pro- 
cedure Code,  ss,  516  and  521 — Pon/er  to  amend  by 
adding  bank  as  plaintiffs, — Under  the  Canadian 
Windin|;-up  Act,  1886,  ss.  15  and  31,  a  company  in 
liquidation  retains  its  corporate  powers  including 
the  power  to  sue,  although  such  powers  must  be 
exercised  through  theliqmdator  under  the  authority 
of  the  court.  The  liquidator  must  sue  in  his  own 
name  or  in  that  of  the  company,  accor^g  to  the 
nature  of  the  action ;  in  his  own  name  iraere  he 
acts  as  representative  of  creditors  and  oontribu- 


tories ;  in  that  of  the  company  to  recover  either  its 
debts  or  its  property. 

Where  liquidators  sued  in  their  own  name  to 
reoover  a  debt  due  to  the  company, 

Held,  that  the  error  was  one  of  form,  which  the 
court  had  power  to  five  leave  to  amend  under  sec- 
tions 516  and  521  of  tha  Code  of  Civil  Procedure.  The 
defendant  having  admitted  the  debt  and  pleaded 
set-off,  and  not  having  excepted  to  the  form  of  the 
action,  leave  to  amend  should  have  been  given  in 
the  Bound  exeroiie  of  judicial  discretion. — Kent  v. 
La  Communatttb  dss  Sosubs  de  Chabite  de  la 
PbovidbnOE,  P.C,  ;  [1903]  A.  C.  220 ;  72 L.  J.  P.  C. 
61;  88L.  T.  275. 

5.  Indian  reserves— Proprietary  right  of  province — 
Acquiescence  by  officers, — By  section  91,  sub-section 
24,  of  the  British  North  America  Act,  1867,  the 
Parliament  of  Canada  has  exclusive  legislative 
authoritv  over  "Indians  and  lands  reserved  for 
Indians. ' 

Held,  that  this  did  not  vest  in  the  Dominion 
Government  any  proprietary  rights  in  such  lands 
in  infringement  of  the  proprietary  rights  of  the 
Province  in  which  such  lands  are  situated  under 
section  109  of  the  Act,  and  therefore  in  the  case  of 
lands  which  had  been  reserved  for  Indians  and 
subsequently  surrendered  by  them  to  the  Crown, 
ihe  title  of  grantees  claiming  under  the  Provincial 
Covemment  must  prevail  over  that  of  grantees 
claiming  under  the  Dominion  Qovemment.  A 
Provincial  Government  cannot  be  bound  by  alleged 
acts  of  acquiescence  on  the  part  of  their  ofiB.oers 
not  authorized  or  adopted  by  the  Government. — 
Ontabio  Mnrafa  Co.  v.  Seybold,  P.O.;  [1903] 
A.  C.  73 ;  72  L.  J.  P.  C.  5 ;  87  L.  T.  449. 

6.  Patent-^Es^ry  of  patent— British  patent  a 
foreign  patent— Canadian  Patent  Act  (/2.  8.  0.,  c.  61, 
s,  8)— 65  <fc  56  Vict.  c.  24,  «.  l—<!onstruction.—Bj 
the  true  construction  of  section  8  of  the  Canadian 
Patent  Act,  c.  61  of  the  Bevised  Statutes  of  Canada, 
as  amended  by  Canadian  Act  55  &  56  Vict,  c  24,  s. 
1,  a  Canadian  patent  expires  as  soon  as  any  foreign 

Satent  for  the  same  invention  existing  at  any  time 
uring  the  continuance  of  the  Canadian  patent 
expires.  A  British  patent  is  a  foreign  patent 
within  the  meaning  of  the  Canadian  Patent 
Act — Dominion  Cotton  Mills  Co.  v.  Genbbal 
Enqineebinq  Co.  of  Ontabio,  P.C;  [1902]  A.  C. 
570;  71  L.  J.  P.  C.  119;  87  L.  T.  186. 

7.  Prtutice  as  to  concurrent  findings— Avoidance  of 
gifts  made  by  testator^Civil  Code,  art.  762.— Where 
there  are  concurrent  findings  of  fact  as  to  a 
testator's  competence  and  freedom  from  undue 
influence. 

Held,  that  they  will  not  be  disturbed  unless  it 
be  made  plain  that  there  has  been  a  miscarriage  of 
justice,  or  at  least  that  the  evidence  has  not  been 
adequately  weighed  or  considered : 

Held,  also,  that  gilts  made  by  the  testator  to  the 
respondent  during  hislifetime  would  not  be  avoided 
under  art.  762  of  the  Civil  Code  where  there  was 
neither  allegation  nor  evidence  that  they  were 
made  in  expectation  of  death.  The  proviso  in  the 
article  "  unless  circumstances  tend  to  render  them 
valid,"  reqaires  that  those  circumstances  should  be 
investigated.  —  Abohambatjlt  v.  Abohambault, 
P.  a ;  [1902]  A.  C.  575 ;  71 L.  J.  P.  0. 131 ;  87  L.  T. 
404. 

8.  Bights  of  Dominion  and  Province — Bight  of 
naturalized  alien  to  franchise. — The  British  North 
America  Act,  1867,  s.  91,  sub-section  25,  places 
the  subject  of  '*  naturalization  and  aliens  "  under 
the  exclusive  jurisdiction  of  the  Parliament  of 
Canada.    By  section  92  the  Provincial  Legislature 


1 9      Cape  of  GooJL  Bope,  Law  of.        DIGEST. 


[  WmUj  B«poKtflr,  Sept.  B,  IfiCA. 

Ceylon f  Law  of  20 


have  the  exdiuiTe  right  of  dealing  with  the  oonsti- 
tationfl  of  the  Provinces.  By  the  NatnraliEation 
Act  (Bev.  Stat.  Oao.  o.  113),  b.  15,  nataralised 
aliens  are  "  entitled  to  political  and  other  rights, 

Sowers,  and  privileges"  to  which  natnral-bom 
ritish  subjects  are  entitled«  By  the  Provincial 
Elections  Act  of  1897  the  Legislature  of  the 
Province  of  British  Golambia  enacted  that  aliens  of 
certain  races,  whether  naturalized  or  not,  should 
not  be  entitled  to  bs  registered  as  voters. 

Held,  that  naturalization  did  not  necessarily  give 
an  inherent  right  to  vote,  and  that  the  Provincial 
Elections  Act,  being  an  Act  deaUng  with  the 
Constitution  of  the  Province,  was  not  ultra  vires, — 
OTTNirUiaHAH  V.  TOMBY  HoMMA,  F.C. ;  [1903] 
A.  0.  161 ;  72  L.  J.  P.  0.  23  ;  87  L.  T.  672. 

9.  Quebec,  law  o/-^Assignmeni  of  debt^CivU  Code, 
arts.  1670,  151 1 —Notarial  act— Signification  of  act 
of  sale. — By  the  law  of  Quebec  the  sigoifloation  to 
a  debtor  of  the  assignment  of  the  debt  need  not  be 
made  by  a  notarial  act  in  authentic  form.  It  is 
not  necessary  that  a  sigoification  of  the  assignment 
atd  delivery  of  a  copy  of  it  should  be  made  to  the 
debtor  before  commencing  an  action  to  enforce  the 
daim.— Bake  of  Toronto  v.  Bt.  Lawbsnoe  Fibb 
iNStTRANOK  Co.,  P.C, ;  [1903]  A.  C.  69;  72  L.  J. 
P.  C.  14;  87L.T.462, 

10.  Quebec,  law  of-— Teitat'*r  domiciled  in  Ontario 
owning  property  in  Quebec. — The  Quebec  Succession 
Duty  Acts  only  impose  a  tax  on  property  claimed 
under  or  by  virtue  of  Quebec  law,  and  not  upon 
movable  property  locally  situated  in  Qnebec,  nut 
formine  part  of  a  succession  devolving  under  the 
law  of  Ontario.— liAKBB  v.  Makubl,  P.O.;  [1903] 
A.  0.  68;  72  L.  J.  P.  0.  17;  87  L.  T.  460. 

See  Banker,  2. 

CAPE  OF  GOOD  HOPE,  LAW  of  :— 

1.  Act  IX.  of  1868,  s.  II— GonstrucHm— Claim  to 
take  land  for  railufay— Compensation.— It  is  a  sound 
canon  of  construction  that  an  intention  to  take 
away  property  without  compensation  should  not  be 
imputed  to  a  Legislature  unless  it  be  expressed  in 
unequivocal  terms.  Section  11  of  Act  IX.  of  1868 
mutt  receive  a  strict  construction. — Public  Wobxs 
GOMHIBSIOKBB  V.  LoQAV,  P.C.  I  [19031  A.  0.  366 : 
88L.T.  779. 

2.  Bealproperty— Prohibition  of  alienaUon— Mort- 
gage—Validity.—By  the  Boman-Dutoh  law  of  the 
Gape  of  Gk>od  Hope,  where  real  property  is  vested 
in  any  person  subject  to  a  prohibition  against  its 
alienation,  either  by  act  Mer  vivos  or  hy  will,  to 
any  person  not  a  member  of  the  family  of  the 
settlor : 

Held,  that  a  mortgaffe,  being  a  mere  charge  not 

gassing  the  dominium,  is  not  a  breach  of  ^e  pro- 
ibition,  and  is  therefore  not  invalid. — Josbf  v. 
MuLDBB.  P.C;  [1903]  A.  0.  190;  72  L,  J.  P.  0. 
60;  88L.T.  72. 

OABBIEB:— 

1.  Common  carrier— Inherent  unfitness  of  thing  to 
be  carried  —  Damage  arising  from— Liability  of 
carriers.  —  The  defendants,  as  common  carriers, 
contracted  with  the  plaintiif  to  carry  for  him  an 
engine  from  his  yard  to  a  neighbouring  town  on 
the  defendants'  railway.  The  engine  was  on 
wheels  and  fitted  with  shafts  to  allow  of  its  being 
drawn  by  horses.  While  the  defendants  were 
drawing  the  engine  with  their  horses  to  the 
railway  station  one  of  the  shafts,  owing  to  its  being 
rotten,  broke ;  the  horses  took  fright  and  upset  the 
engine,    which    was    damaged.      The    ^fective 


condition  of  the  shaft  was  not  known  to  either  the 
plaintiff  or  the  defendants,  and  could  not  have 
been  disoovered  by  any  ordinary  examination. 

Held,  that  as  the  engine  was  not  in  fact  fit  to  be 
carrifd  in  the  W4y  in  which  it  was  intended  to  be 
carried,  and  the  damsge  resulted  in  eonsequeooa  of 
that   unfitnes*,  the   defendants    were    exonaed*^ 

LtSTBR  V.  LABOASHIBB  AND  YOBBflHTRK  &AILWAT 

Co..  K.B.D, ;  [1903]  1  K  R  878;  72  L.  J.  K.  B. 
386;  88L.T.  661. 

2.  Lighterage — Negligenoe  of  lighierman — Barrimg 
clause — Dtdy  of  exercising  reasonable  skill  and  core — 
Loss  or  damage  coverable  by  insurance. — A  oositraoK 
by  the  defendants  to  lighter  a  cargo  ooatained  the 
f  oUowiog  clause :  *<  The  rates  charged  by  ua  are  lor 
conveyance  only,  and  we  will  not  be  liaUe  lor  any 
loss  of  or  damage  to  goods  which  can  be  oov«red 
by  insurance.  The  terms  of  the  marine  or  other 
policy  shoidd  stipulate  that  insurance  is  efBooted 
without  recourse  to  Hghterman.  We  wfll  not  be 
responsible  for  any  consequencee  ariting  fnm 
strDres  or  other  labour  disturbaooes." 

A  barge  which  was  being  used  in  carrying  oat 
the  said  contract  was  left  moored  to  a  jettf ,  and, 
owing  to  the  negligence  of  the  lighterman,  booame 
jammed  under  a  projecting  part  of  the  jetty, 
resulting  in  a  sinkmg  of  the  barge  and  a  lots  of 
tbe  plaintiffs'  cargo. 

Held,  that  although  a  carrier  could  by  oontiact 
ex<>mpt  himself  and  his  servants  from  liability  te 
negligeoce,  yet  he  must  use  some  express,  plun, 
and  unambiguous  terms  to  express  that  intention, 
and  that  mere  general  words  will  not  exempt  a 
carrier  from  usiog  reasonable  skill  and  care. 

Held,  further,  that  the  above  clause  meant  iliat 
the  defendants  undertook  no  liability  as  inanzers, 
but  did  not  exempt  them  from  the  obligation  of 
using  reasonable  care  and  skill ;  and  consequently 
tbat  the  defendants  were  liable  to  the  plaintiffs  fbr 
the  loss  of  the  cargo.~PBiOB  A  Co.  v.  XJkiob 
LiGHTERAQB  Go.,  K.B.D.,  477 ;  [1903]  1  S:.  B, 
760;  72  L.  J.  K.  B.  374;  88  L.  T.  428. 

OEBTIOBABI:-- 

Justices  —  Appointment  of  cierk  —  Judicial  or 
ministerial  act. — An  appoinfanent  by  jnatiflea  ol  a 
derk  is  not  an  act  of  justioei  which  is  subject  to  a 
writ  of  certiorari. — Bbx  v.  Dbummohb,  K,B.D.\ 
88  L.  T.  833. 
See  Practice,  8. 

OBYLON,  LAW  of  :— 

1.  ArbitraJtion — Bight  of  party  to  wOhdraw — ifi#- 
conduct  of  arbitraicr. — ^TJnder  the  Oivil  Ptoooduxe 
Oode  of  Oeylon  an  arbitration  in  an  aoticm  is  a 
judicial  proceeding  in  which  the  court  acts  by  an 
arbitrator ;  and  where  a  judicial  order  of  referenos 
in  a  pending  action  has  been  granted  on  the  joint 
application  of  the  parties  nei£er  party  ia  entitled 
to  withdraw  from  it.  Where  a  party  to  such  an 
order  of  reference  gave  notice  to  the  arbitxator, 
before  his  first  sitting,  that  he  withdrew  from  Uie 
arbitration,  and  the  arbitrator,  after  notice  to  the 
psrty  withdrawing,  proceeded  with  tiie  refereshoe, 
and  made  his  award : 

Held,  that  proceeding  with  the  referenoe  e»  parte 
was  not  *< misconduct  of  the  arbitrator"  withhi 
section  691  of  the  Oivil  Procedure  Oode,  and  that 
the  award  could  not  be  set  aaide  on  that  groond.— 
AiTKBN  V.  JhSBSASDO,  P.C. ;  [1903]  A.  0.  200 ;  72 
L.  J.  P.  0.63;  88L.  T.  179. 

2.  Practice  —  Special  leave  —  Appeal  in  formi 
pauperis. — Where  a  Ooloniai  Oode  made  no  pro- 
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Tuion  lor  sppeftls  in  formd  pauperUf  and  it  was 
oontended  that  the  oase  was  as  regwdi  amount, 
ifaloe,  and  nature  flt  to  be  taken  in  appeal,  special 
leave  was,  tinder  the  droumstanoes  of  the  case, 
granted.— PONAMMA  v.  AJiTTMOoiHi  P.O.;  [1902] 
A.  0.  561;  71  L.  J.  P.  0.121. 

GSANKBL ISL/LNDS,  LA.W  of  :- 

Quemsey^TUU  to  right  of  way  hf  Ms  jwiJis— 
Qrani—^mi  of  delay  in  suing  after  attaining 
majority. — ^In  llie  CXhannel  Islands,  where  the 
dootcine  of  dedication  to  the  publio  is  unknown 
(I)  title  to  a  right  of  wav  must  be  made  out  by 
the  pablic  as  by  a  private  individual,  by  either 
grant  or  pretoiiption ;  (2)  a  ftraut  must  be  matter 
of  record;  and,  qu<Bre,  whether  prescription  will 
avail  without  proof  of  title : 

Held,  in  an  action  by  the  appellant  to  have  it 
determined  that  the  public  had  no  right  of  way 
over  his  property,  that  a  registered  minute  of  a 
resolution  of  the  Seigneur  and  resident  tenants  of 
the  Island  of  Sark,  where  it  was  situated,  which 
did  not  duly  record  a  completed  transaction  of 
grant,  being  rather  a  note  of  an  unaccepted  offer, 
was  neither  in  form  nor  effect  safficient  to  create  a 
title  in  the  public. 

Held,  also,  that  a  minor  is  not  required  to  bring 
an  action  of  title  within  a  year  of  his  majority. — 
QODFRAY  V.  OonstablbA  OF  Sark,  P.O.;  [1902] 
A.  0.  634;  71  L.  J.  P.  0.  116;  87  L.  T.  8. 

0H4BGING  OBDEB:— 

Practice — Shares — Power  to  order  sale — Judgments 
Act,  1838  (1  <fe  2  Vict.  c.  110).  s.  H—Ord,  46,  r  1— 
Berviee  of  writ  out  of  Jurisdiction — Action  to  enforce 
charging  order — Ord.  11,  r.  1  (e). — Where  a  judg- 
ment creditor  has  obtained  a  ohargbg  order  und-  r 
section  14  of  the  Judgments  Act,  1838,  upon  shares 
in  a  company  standing  in  the  name  of  t^e  judgment 
debtor,  the  court  has  no  power  to  make  an  order 
for  the  sale  of  the  shares  in  the  original  actioo,  but 
a  separate  action  must  be  brought  for  that  purpose. 

Leggott  v.  Western,  82  W.  B.  460,  12  Q.  B.  D.  287, 
approved* 

Ord.  11,  r.  1  (e)  does  not  apply  to  the  caia  of  an 
action  to  enforce  a  charging  order  obtained  under 
section  14  of  the  Judgments  Act,  1838,  and  con- 
sequently leave  cannot  be  granted  to  issue  a  writ 
for  service  out  of  the  jurisdiction  in  suoh  an  action. 

Morita  v.  Stephan,  36  W.  B.  779,  approved.-- 
KoLomcAK  V.  MxuBiOB,  G,A,,  356 ;  [19Q3J  1  K  B. 
634 ;  72  L.  J.  K.  B.  289 ;  88  L.  T.  369. 

CHABITY:— 

1.  Bequest  to  Jfe  applied  *'ih  charity  or  works  of 
public  utility  **  -^  uncertainty  —  Bequest  **for  the 
benefit  or  hospitality*^  of  a  company, — ^A  testator 
bequeathed  to  the  company  of  0.  and  the  company 
of  A.  the  sum  of  £5,000  each,  to  be  invested  in  such 
secorities  as  the  master  and  court  of  assistants  of 
such  companies  mijg^ht  select,  the  revenue  to  be 
expended  at  the  option  of  the  master  and  court  of 
suoh  companies,  as  to  two- thirds  in  **  charity  or 
works  of  publio  utility,"  and  as  to  the  remaining 
one-third  for  "  the  benefit  or  hospitality  of  the 
respective  companies." 

Held,  that  "  or  "  was  used  disjunctively,  and  that 
the  whole  of  the  two-thirds  mivht  be  applied  for 

Surposes  whidi  were  not  charite^le,  and  Uieref ore 
lat  the  gift  failed  as  to  two-thirds. 
Bat,  held,  the  gift  of  one- third  was  a  gift  of 
income  for  the  absolute  benefit  of  the  companies, 
and  that  they  were  absolutely  entitled  to  one-third. 
•^Lavgham  v.  PXTSBSONy  Ch  D.  Swinfsn  Eady,  J. ; 
87  L.  T  744. 


2.  Disposition-^Trustees— Scheme  by  court  or  sign* 
mantioJ.— Where  a  testator  gives  property  to  trustees 
on  general  charitable  trusts,  but  indicates  no 
definite  objects,  the  proper  mode  of  carrying  out 
the  objects  of  the  testator  is  by  a  scheme  of  court 
and  not  by  sign -manual.— tPyne,  Bb,  Lilley  v. 
Attoiutxy-Genekai^  Ch.D.  Byrne,  J,,  288 ;  [1903] 
1  Chi  83;  72  L.  J.  Oh.  72 ;  87  L.  T.  730. 

8.  Oift  for  charitable  purposes — Failure  of  par* 
tieular  applioostion  —  Oy-prdi  doctrine — Practtos — 
Impeachment  of  settlement  by  defendant. — Where 
there  is  an  immediate  gift  for  charitable'  purposes, 
such  gift  is  not  rendered  invalid  by  the  fact  that 
the  particular  implication  directed  cannot  immedi- 
ately, or  will  not  of  necessity,  take  effect  within 
any  definite  limit  of  time,  and  may  never  take 
effect  at  alL  In  1848  oertain  natives  of  New 
Zealand  gave  land  to  the  then  bishop  as  a  site  for 
a  college,  and  in  1850  the  gift  was  confirmed  by  a 
Grown  grant.  The  land  was  afterwards  conveved 
to  trustees,  but  no  college  was  built  on  it,  and  it 
was  let  for  grazing  purposes,  and  the  rents  and 
profits  were  accumiUated  and  invested.  In  1897,  it 
appearing  that  from  changes  in  the  population  the 
site  was  no  longer  a  suitoble  one  for  such  college 
as  was  originidly  contemplated,  the  trustees  applied 
to  the  court  for  a  scheme  for  the  administration  of 
the  trust. 

Held,  that,  there  being  a  general  purpose  of 
charity,  the  funds  and  lands  were  subject  to 
administration  by  or  under  the  direction  of  the 
court  cy-jpr^a,  and  had  not  reverted  to  the  Grown. 
It  is  not  consistent  with  the  practice  of  the  court 
m  suoh  matters  that  the  defendant  in  an  action  for 
the  administration  of  the  trusts  of  a  settlement,  not 
void  upon  the  face  of  it,  should  be  permitted  to 
impeadi  the  settlement  in  his  defence  to  the  action. 
Buch  course  must  be  taken  directly  either  by  action 
or  oouutt^r  claim.— Wallis  v.  SoLioiTOB-Qxin&BAL 
IX)B  Nbw  Zkaland,  P,0.;  [1903]  A.  G.  173;  72 
L  J.  P.  G.  37  ;  88  L.  T.  65. 

4.  Mortmain — Gift  to  charity  of  iuttrest  and  re- 
mainder in  impure  personalty— Charge  of  investment 
to  pure  personalty  before  falling  into  possession — 
Failure  of  giff.-^Bj  his  will,  m%de  in  1889,  a 
testator  gave  to  a  charity  property,  indudiog  his 
interest  ia  remainder,  expectant  on  tbe  determina- 
tion of  his  parent*'  life  interests,  in  the  trust  funds 
comprised  in  their  marriage  settlement.  He  died 
in  1890.  At  the  date  both  of  his  will  and  of  bis 
death  £500,  part  of  the  trust  funds,  was  properly 
invested  on  mortgage  of  real  es'ate;  but  in  1902, 
when  tike  life  interests  determined,  the  £500  had 
been  called  in,  and  was  represented  by  a  sum  of 
Gonsols. 

Held,  that  as  regards  tbe  £500,  the  testator  was 
disposing  of  an  interest  in  land,  although  his  intprot 
was  in  remainder,  and  tha^^  the  gift  to  the  obadty 
therefore  failed  as  r4>gard«  this  sum.— PaiCHABD*s 
Sbttlembnt,  Bb,  Piaynb  v.  Twxsdbn,  Ch.D. 
Joyce,  J.;  88  L.  T.  197. 

5.  Mortmain— Will — Terminable  interest  of  real 
estate— Tenant  for  life— dmsent— Mortmain—  Vesting 
—  Official  trustee  of  charity  lands— Mortmain  and 
Charitable  Uses  Act,  1891  (54  d:  55  Vict.  c.  73),  ss. 
3,  5,  6. — A  testator  gave  his  real  and  perse  nal 
estate  to  trustees  upon  traet  for  sale,  but  directed 
that  no  part  of  his  freeholds  ard  leaseholds  should 
be  sold  during  the  life  of  his  widow  without  her 
consent;  and,  subject  to  certain  legacies  and 
annuities,  he  gave  one-fouith  of  the  income  of  his 
estate  to  his  widow  and  the  remaining  three-fourths 
to  certain  charities.    The  widow  was  alive  and  had 
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not  oonaented  to  a  sale,  and  more  than  a  year  had 
elapsed  sinoe  the  testator's  death. 

Meld,  that  the  will  gave  two  interests  to  the 
charities :  (1}  a  reversionary  interest  expectant  on 
the  widow's  death  in  the  proceeds  of  sale  of  land, 
and  this  was  not  land  within  the  meaning  of  the 
'  Mortmain  and  Charitable  Uses  Act,  1891 ;  (2)  a 
terminable  interest  in  the  income  of  land,  which 
the  trustees  were  expressly  forbidden  to  sell  during 

-  the  lifetime  of  tiie  widow  without  her  consent  in 
writing,  and  this  was  land  which,  not  having  been 
sold  within  the  year,  had  vested  in  the  Official 
Tmstee  of  Oharity  Lands.— Bylaitd,  Be,  Bopsb  v. 

-  Byulnd,  Oh.D.  Byrne,  J.,  345;  [1903]  1  Oh.  467; 
72L.  J.  Oh.  277;  88  L.  T.  466. 

6.  Roman  Catholic  school— 8aU  with  the  consent 
of  •  *  hisTiop  for  the  time  being  "—Persons  *  *  absolutely 
entitled  " — Oharity  Commissioners—Lands  Clauses 
Consolidation  Act,  1845,  s.  69— Charitable  Trusts 
Act,  1853.— Trustees  of  buildings  used  as  a  Boman 
OathoUc  school  who  have  power,  with  the  consent 
of  the  Boman  Oatholic  bishop  of  the  diocese  for 
the  time  being,  to  sell  the  premises  and  give  receipt 
for  purchase-money,  are  persons  "  absolutely 
entitled"  under  the  Land  Olausee  Oonsolidation 
Act,  1845,  s.  69,  to  receive  payment  out,  of  the 
purchase-money  for  such  premises  paidioto  court 
under  the  said  Act ;  and  the  consent  of  the  Oharity 
Oommissioners  to  such  payment  out  is  not  required. 
— Shettibld  Oobpokation  and  St.  William's 
BoMAN  Oathouo  Ohafel,  Be,  Ch,D,  Byrne,  J., 
380;  [1903]  1  Oh.  208;  72  L.  J.  Oh.  71 ;  88  L.  T. 
157. 

See  Will,  5,  6,  7. 

OLUB- 

1.  Abiisnce  of  express  power  to  alter  rules—Power 
of  majority  to  bind  minority — **  General  purposes  "  of 
dub — Power  to  increase  subscription* — In  the 
absence  of  an  express  power  to  alter  its  rules,  a 
dub  has  no  inherent  authority  to  ioorease  the 
annual  subscription  provided  for  by  the  rules, 
against  the  wishes  of  a  dissentient  mmority  of  its 
m^mbrars.— Habbinqton  v.  SEin)ALL,  Oh,B.  Joyce, 
J.,  463;  [1903]  1  Oh.  921;  72  L.  J.  Oh.  396;  88 
L.  T.  323. 

2.  Trustee — Indemnity — Position  of  members  of 
club* — It  is  an  implied,  but  fundamental,  condition 
in  the  constitution  of  every  ordinary  club  that  the 
members  thereof  ioour,  as  such,  no  liability  to  pay 
anything  beyond  their  subscriptions  as  members, 
eitner  to  the  club  funds  or  to  anyone  elsa 

Oonsequently,  ia  the  absence  of  anv  express 
provision  to  the  contrary  in  the  rules  of  the  club, 
the  members  of  an  ordinary  dub  are  not  personallv 
liable  as  such,  to  indemnif  v  tiie  trustees  of  the  club 
against  liabilities  incurred  by  the  latter  as  such 
trustees. 

Hardoon  v.  Bdilios,  49  W.  B.  209,  [1901]  A.  0. 118, 
dtstiognished.— Wise  v.  Pebpetxtal  Trcjsteb  Oo., 
P.  a,  241 ;  [1903]  A.  0.  139;  72  L.  J.  P.  0.  31 ;  87 
L.  T.  569. 

OOMMITTAL  :— 

Pradios — Motion  to  commit — Exhibits  to  (iffidavita 
— Service  of  copies  uj>on  respondent, — E.  flf.  (X,  1883, 
ord,  52,  r.4.— An  exhibit  to  an  affidavit  is  not  part  of 
the  affidavit  within  the  terms  of  ord.  52,  r.  4,and  that 
rule  does  not  require  copies  of  exhibits  to  be  served 
upon  the  respondent  to  a  motion  for  committal. 
But  the  respondent  ought  to  have  notice  of  the 
evidence  intended  to  be  used  against  him,  and  if 
the  party  moving  omits  to  furnish  him  with  copies 
of  such  exhibits  as  are  necessary  to  enable  him  to 


know  fairly  the  nature  of  this  evidence,  the^ 
cant  will  m  liable  to  have  the  motion  dismis 
Oabtbb  v.  Bobbbts,  Ch.D.  Byrne,  J.,  520  ;  [1903] 
2  Oh.  812 ;  72  L.  J.  Oh.  655. 
See  Oounty  Oourt,  5. 

OOMMON:— 

Compensation  for  commonable  rights — ApporHon- 
ment.—RiORLEL'DB  v.  Ds  Wdttok,  Biohabds  tr. 
BVAHS,  CA. ;  [1903]  1  Oh.  507 ;  72  L.  J,  Oh.  269; 
88  L.  T.  333. 

OOMPAKY:- 

1.  Borrowing  powers^Company  incorporated  iy 
statute— Power  to  mortgage  surplus  lands — Seeuriijf 
for  existing  debt— Transfer  of  mortgage— TJltok  vires. 
— A  company  incorporated  by  neoial  Act,  though 
possessing  no  express  powers  of  borrowing  exo^ 
on  the  security  of  its  undertakiDg,  has  power  to 
diarge  its  surplus  lands  for  the  purpose  of  farther 
securing  a  vahd  debt  already  incurred. 

Gardner  v.  London,  Chatham,  and  Dover  Bathoay 
Co.,  15  W.  B.  325,  L.  B.  2  Oh.  App.  201,  and  Ez 
wtrte  Grissell,  15  W.  B.  324,  L.  B.  2  Oh.  App.  385, 
discussed  and  appHed. 

Decision  of  Swinfen  Eady,  J.  (50  W.  B.  446), 
affirmed.— Stagg  v.  Medway  Nayigatiok  Oa, 
aA.,  329;  [1903]  1  Oh.  169  ;  72  L.  J.  Oh.  177  ;  87 
L.  T.  706. 

2.  Creditors  of  company  —  Debenture-holders  — 
Scheme  for  composition — Agreement — Begistraiion- 
Deed  of  Arrangement  Ad,  1887  (60  dh  51  Fiet.  c  57), 
S8.  4,  6,  7,  8,  16.— The  Deed  of  Arrangement  Act, 
1887  (50  &  51  Vict  c.  57),  does  not  tap^j  to 
liooited  companies,  and  oonsequently  an  agreement 
by  a  limited  company  for  compotttion  with  ifai 
creditors  is  not  void  for  want  of  registration.  In 
a  case  where  most  of  the  creditors  who  had  notioe 
had  signed  or  assented  to  an  agreement  by  a  com- 
pany for  a  composition,  it  was  held,  under  the 
circumstances  ox  the  case,  that  all  oreditara,  who 
desired  so  to  do,  were  at  liberty  to  take  the 
benefit  of  the  agreement— Bilbt's  (Ldoted},  Be, 
Ch.D.  Byrne,  J.,  681. 

3.  Debenturee— Covering  deed  before  1900— Sped- 
fically  mortgaged  property— Property  acquired  after 
1900  upon  trusts  of  covering  deed—As$ignment  to 
company — Sub- demise  to  the  trustees— BtgistraUon  of 
charge— Companies  Ad,  19O0  (63  <£:  64  Vid.  c.  48),  s. 
14.— Trustees  for  the  debenture-holders  of  a  limited 
company  were  empowered  by  their  trust  deed, 
whidi  was  executed  in  1897,  to  sell  certain  pro- 
perty therein  specifically  mortgaged,  and  were  to 
hold  the  proceeds  of  sale  upon  trust  (amongst  other 
things)  at  the  request  of  the  company  to  pumhase 
or  acquire  leasehold  hereditaments,  which  were  to 
be  hdid  upon  the  trusts  of  the  specifically  mort- 
gaged property.  The  trustees  havinsr  £2,700  in 
their  haods  upon  the  above  tmits,  and  the  com- 
pany desiring  to  acquire  a  certain  pablio-houie, 
obtained  themselves  m  March,  1902,  a  demise  of 
the  house  for  £2,700  for  1,001^  years ;  and  theo, 
in  consideration  of  £2,700  received  from  the 
trustees  in  August,  1902,  the  company  sub-demised 
the  house  to  them  for  the  whole  term  exoept  the 
last  day. 

Hela,  that  the  sub-demise  of  August,  1902,  was 
a  specific  mort^^age  or  charge  upon  the  puUio- 
house  under  section  14,  sub-section  1,  of  the  Oom- 
panies  Act>  1900,  and  mast  be  registered  under  its 
provision^.— OofiNBBOOK  Bbbwbby  v.  Laiv  Dbbsst- 
TUBB  OoBPOBATioK,  Ch.D.  Byme,  J.,  508 ;  72  L.  J. 
Oh.  496;  88  L.  T.  722. 

4.  Debentures  —  **  Floating  charge** —  Priority — 
Unregistered  floating  charge  void  against  creditort^ 


Weakly  Btpoiter,  Sept  5, 1906.] 

23  Company. 


DIGEST. 


26 


CompanieB  Act,  1900  (63  df  64  Vid.  c.  48),  s.  14  (1) 
((2). — A  company  inoorporated  under  the  Oompanies 
Acts,  whiohhadprovionsly  iisned  debenture  etook 
aeoured  by  a  floating  charge  upon  the  assets  of  the 
company,  proceeded  in  1902  to  assign  the  book  and 
other  debts  then  owing,  and  also  all  future  book 
and  other  debts,  by  way  of  mortgage  to  secure 
guarantors  of  Uie  company's  overaraft  at  their 
bankers  from  liability  in  respect  of  their  guarantee. 

It  appeared  from  provisions  in  the  mortgage 
deed  that  it  was  not  intended  to  thereby  preyent 
the  company  from  continuing  to  trade  or  collect 
outstandmg  debts,  although  the  guarantors  had 
power  to  intervene  at  any  time,  upon  a  majority  of 
them  considerinff  it  desirable. 

OUause  21  of  ue  debenture  trust  deed  contained  a 
provision  allowing  the  company  **  to  sell  or  sped- 
flcally  mortgage  or  charge  or  otherwise  deal  with 
and  dispose  of  the  property  and  assets  expressed  to 
be  charged  by  way  of  floating  secuiity  or  any  part 
thereof." 

Held,  that  the  charge  created  by  the  mortgage 
deed  was  a  *'  floating  charge  "  within  the  meaning 
of  that  expression^  as  used  in  section  14  (1)  {d)  of 
the  Oompanies  Act,  1900 ;  and  that  it  was  void  as 
against  creditors  inasmuch  as  it  was  not  registered 
as  required  by  that  sub-section. 

Decision  of  Farwell,  J.  (ante,  p.  637),  affirmed. — 

YOBKSHIBB  WOOLOOMBBBS*  ASSOCIATION,  BE,  C.A.  ; 

[1903]  2  Oh.  284 ;  72  L.  J.  Oh.  635 ;  88  L.  T.  81 1. 

6.  Dehentiires — BegUtration — ChmpanieB  Act,  1900 
(63  ib  64  Vict.  c.  48),  «.  14.-- The  registration  under 
sub-section  4  of  section  14  of  the  Oompanies  Act, 
1900,  of  the  particulars  therein  mentioned  protects 
the  whole  of  the  series  of  debentures  in  respect  of 
which  such  registration  is  effected,  at  whatever 
time  such  debentures  are  issued,  provided  they  be 
not  issued  more  than  twenty-one  days  before  such 
registration. 

The  meaninff  of  section  14  of  the  Oompam«>s  Act, 
1900,  discussed.--BJLBBoaATE  Estates  (Lihitbd), 
Bb,  Ch,D.  BucJeUy,  J.,  334;  [1903]  1  Oh.  498;  72 
L.  J.  Oh.  313;  88  L.  T.  82. 

6.  Debentures— BegUtration — Extension  of  time — 
Winding  up  he/ore  registration — Companies  Act,  1900 
(63  &  64  Vict,  c.  48),  ss,  14, 16.-— An  order  was  made 
under  section  15  of  the  Oompani«s  Act,  1900, 
extending  the  time  for  rep^istering  a  charge  created 
by  a  trust  deed  on  certain  debentures  until  a  date 
fourteen  days  after  the  making  of  the  order,  but 
''without  prejudice  to  the  rights  of  parties 
acquired  prior  to  the  time  when  such  trust  deed  and 
debentures  shall  be  actually  registered."  Ten  days 
after  the  order  was  made  the  company  paised  a 
resolution  for  voluntary  winding  up.  On  the 
fourteenth  day  after  the  order  was  made  the  charge 
was  duly  registered. 

Such  registration  held  not  to  make  the  debenture- 
holdera  secured  creditors  as  against  the  general 
body  of  creditors,  whose  rights  were  protected  by  the 
form  of  the  order.— Aitolg-Obibntal  Oabfet  Oo., 
Be,  Oh.D.  Buckley,  J.,  634  ;  [1903]  1  Oh.  914;  72 
L.  J.  Oh.  458;  88  L.  T.  391. 

7.  Debenture-holder^ s  action — Plaintiff  suing  in 
representative  capadti/ — Plaintiff  dominus  litis — 
Discontinuance  after  decree  pronounced. — ^A  plaintiff 
in  a  debenture-holder's  action,  although  suing  **  on 
behalf  of  himself  and  all  other  debenture-holders," 
may  discontinue  his  action  after  decree  pronounced 
if  he  has  no  notice  of  claim  and  is  not  required  to 
continue  by  any  other  debenture-holder  of  the  same 
dass. 

Forms   of   decree  in   creditors'   administration 


actions  and  in  debenture-holders'-  actions  respec- 
tively, compared. 

Hand/ord  v.  SUyrie,  2  Sim.  &  St.  196,  discussed. 
—Alpha  Co.,  Bb,  Wabd  v.  Alpha*  Oo.,  Gh.D. 
Kekewich,  X,  201;  [1903]  1  Oh.  203;^72  L.  J.  Oh. 
91 ;  87  L.  T.  646. 

8.  Debenture-holder's  action-^Sale  by  order  of  court 
— Purchase-money  in  court — Trustees*  remuneration. 
— Trustees  for  the  debenture-holders  who  by  the* 
terms  of  their  trust  deed*  are  entitled  to  remunera* 
tion,  to  be  paid  by  the  company,  are  not,  in  the 
abscoioe  of  express  provision  in  the  trust  deed, 
entitled  to  be  paid  such  remuneration  in  priority 
to  the  debenture-holders,  out  of  proceeds  paid  into 
oourt  of  a  sale  of  the  mortgaged  property,  in  a 
debenture-holder's  action. — Aooles  (Lucitbd),  Be, 
HoDQBOH  V.  AOOLBS,  Ch.D,  Farwell,  J.,  57. 

9.  Director — Disaudlijication^  Clause  validating 
tTie  acts  of  de  facto  airectors,—No.  108  of  the  articles 
of  a  company  provided  that  all  acts  done  at  any 
meeting  of  the  directors,  or  by  any  person  acting 
as  such  director,  should,  notwithstanding  that  it 
should  afterwards  be  discovered  that  there  was 
some  defect  in  the  appointment  of  such  director  or 
person  actin^^  as  aforesaid,  or  that  they  or  any  of 
them  were  disqualified,  be  valid,  as  if  every  sudi 
person  had  been^uly  appointed  and  was  qualified 
to  be  a  direotor.  It  was  also  provided  that  two 
directors  should  form  a  quorum,  and  that  a  direotor 
who  accepted  or  held  any  office  under  the  company, 
other  than  that  of  managing  direotor,  was  to 
vacate  office  as  director. 

B.,  a  director  of  the  company,  was  elected 
secretary  of  the  company,  but  suMequently  resigned 
the  office.  At  board  meetiaffs,  subsequent  to  the 
resignation,  at  which  B.  aro  only  one  directs 
were  present,  various  business  was  transacted,  such 
as  the  election  of  directors. 

Held,  that  the  acts  done  by  B.  in  his  capacity  of 
a  director  were  validated  by  clause  108  in  the 
articles  of  association. -^Bbitish  Asbbstos  Oo.  v. 
Boyd,  Ch.D.  FarweU,  J.,  667;  88  L.  T.  763. 

10.  Director  —  Qualiflcation  shares  —  Acting  as 
director — Implied  agreement  to  take  shares — Beason^ 
able  time  to  obtain  qualiflcation — **  Ceases  to  hold  his 
qualification** — Qualification  of  director  raised  by 
resolution  of  company —Companies  Act,  1862  (25  &  26 
Vict.  c.  89).  ss.  23,  Sl—Companies  Act,  1900  (63  & 
64  Vict.  c.  48),  s  3. — By  the  articles  of  asaociation  of 
a  company  the  qualification  of  a  director  was  the 
holding  in  his  own  right  of  £50  in  shares  of  the 
company.  The  plaintiff,  who  was  a  direotor,  held 
this  number  of  shares.  Subsequently  the  directors 
resolved  that  a  resolution  should  be  put  to  the 
shareholders  at  the  next  general  meetine  that  the 
qualification  of  a  director  should  be  the  holding  of 
250  £1  shares  in  the  company.  At  the  general 
meeting  resolutions  were  passed  for  incroasinff  the 
capital  of  the  company  and  altering  the  articfes  of 
association  by  raismff  the  qualification  of  a  director 
as  above.  This  reaomtion  was  duly  confirmed,  and 
a  prospectus  was  issued  which  the  plaintiff  signed 
and  in  which  his  name  appeared  as  a  director.  The 
plaintiff  was  present  at  sdL  the  meetinfls.  After  the 
resolutions  had  been  confirmed,  and  before  the 
issue  of  the  prospectus,  the  secretary  and  manager 
of  the  company,  without  the  pUintifi's  knowledge, 
entered  the  plaintiff's  name  on  the  register  for  200 
shares,  making  in  aU  the  requisite  260  shares.  The 
plaintiff  subsequently  sent  in  his  resignation  as  a 
director.  Upon  a  counterclaim  for  calls  in  respect 
of  the  200  shares. 

Held,  (1)  that  the  plaintiff  had  not  "  oeaaed  to 
hold  his  qualification"  within  the  meaning  of 
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leoiion  3,  tnb-seotioii  2,  of  theOompanieB  Act,  1900, 
when  the  qnalificatioii  of  a  director  was  railed,  and 
that  therelbre  big  office  was  npt  thus  vaoated ;  and 
(2)  that,  as  the  idaintiff  had  aooepted  the  office  of 

.  and  had  acted  as  n  director  lifter  he  knew  of  the 
increase  in  the  qnalification,  he  must  he  taken  to 
have  contracted  with  the  company  that  he  would 
obtain   the   reqoitite  shares  within  a  reasonable 

,  lime,  and  that  he  oaght  to  have  obtained  the  sharei 
before  signing  the  prospectus ;  and  that,  therefore, 
his  name  had  been  properly  placed  on  the  register, 
and  he  was  liable  for  the  calls.— Molinsaux  v. 
London,  Bibhinqham.  and  Manohestbb  Insub- 
ANOE  Co.,  C.A.,  36;  [1902]  2  K.  B,  689;  71  L.  J. 
K.  B.  848 ;  87  L.  T.  324. 

U.  Directort — FroiecuUon^Payment  o/eoiU  <mi  of 
€U8et$  —RtfvMi  of  public  proaecukr  io  prosecute— 
Discretion  —  Winding  up  of  company  —  Oompaniee 
Act,  1862  (26  <&  26  Vict.  c.  89),  ».  167.— In  order  to 
determine  whether  leave  ought  to  be  given  to 
institute  criminal  ^oceedings  against  tke  director 
of  a  company  which  is  being  wound  up,  and 
whether  the  costs  of  the  prosecution  ought  to  be 
paid  out  of  the  assets  of  me  company,  uie  court 
will  look  at  the  question  from  the  point  of  vienr  of 
an  individual^  and  will  consider  wnether  it  would 
be  the  dut^  of  a  good  citizen  even  at  a  loss  to  him- 
self to  institute  and  carry  on  proceedings  to  punish 
the  criminal.  It  is' not  necessary  to  &d  that  ^e 
facts  are  so  plain  that  a  conviction  must  ensue. 
The  proportion  of  creditors  who  support  and  oppose 
the  application,  and  the  effect  which  will  be  pro- 
duced upon  the  estate  by  payment  of  costs,  will  be 
taken  into  consideration,  but  not  tiie  personal 
advantage  of  the  individual,  nor  motives  of 
vengeance  against  the  offender,  nor  pecuniary 
benefits  to  be  obtained  for  the  creditors  or  share- 
holders. The  fact  that  the  law  officers  of  the 
Crown  have  refused  to  allow  the  public  prosecutor 
to  undertake  the  prosecution  Is  not  necessarily 
revelant— London  AND. Globb  Finance  Oobpora- 
TION  (LnoTBD).  Ex.  Ch,D.  Buddey,  J.,  651 :  [1903] 
1  Ch.  728 ;  72  L.  J.  Ch.  368 ;  88  L.  T.  194. 

12,  Directors  —  Furchase  of  shares  —  Fiduciary 
position— Negotiation  of  sale  of  undertaking— Duty 
to  disclose,— The  fiduciary  relations  which  exist 
between  partners  do  not  apply  as  between  dtrestors 
of  an  incorporated  company  and  other  individual 
shareholders,  even  after  negotiations  for  the  sale  of 
the  company's  undertaking  have  arisen.  A  person 
buying  or  sellinji^  shares  in  a  company,  of  wmch  he 
is  a'  director,  is  under  no  obligation  to  disclose 
matters  which  have  come  within  nis  knowledge  as 
a  director,  whether  such  matters  have  arisen  in  the 
ordinary  course  of  the  company's  business  or  relate 
to  a  contemplated  sale  of  the  company's  under- 
taking.—Pbroival  v.  Weight,  Ch,D.  Swin/enEady, 
/.,  31 ;  [1902]  2  Ch.  421 ;  71  L.  J.  Ch.  846. 

13.  Promotion — Becret  profit — Fiduciary  relation^ 
ship—Ftospectus—Non-disclosure —  Misrepresentation 
— Damages* — A  company  bought  two  music  halls, 
the  conveyance  being  taken  to  a  nominee  of  the 
cooopany  who  afterwards  executed  a  declaration  of 
trust  in  favour  of  the  company.  He  then  purported 
to  resell  the  halls  at  a  greatly  enhancea  price  to 
another  nominee  of  the  company  as  a  trustee  for 

--•l^other  company  not  yet  formed,  which  was 
iotepded  to  work  the  halls.  The  originsl  purchase 
prioe^  ms  paid  and  the  purchase  price  on  the  recale 
received  l)y  the  firtt  company,  which  settied  the 
memorandum  and  articles  of  the  second  compsny, 
and  registered  it,  and  nominated  the  signatoiies 
to  its  mem^raildum  and  most  of  its  directors,  one  of 
whom  was  a  director  of  the  first  company.    The 


prospeotus  pf  the  second  company  repraented  Uia 
nominee  of  the  first  company  as  vendor  of  the  kaOs, 
ooBcealins  the  interest  of  the  first  oompyny  ia 
them,  ana  contained  material  misrepraseffitafioni. 

Held,  on  the  evideno^  tbat  the  first  oompaay 
bought  the  halls  with  the  iuteotion  of  reatlling  then 
to  the  second  company  at  an  ioflited  prioe ;  tha^  it 
promoted  the  second  company  ;  that  the  pn>- 
spectuB  of  the  second  company  was  ianied  wifli 
the  knowledge  and  privity  of  &e  first  oomwiy; 
and  that  the  first  company  therefore  stooa  in  a 
fiduciary  rdation  to  the  future  allottees  of  sham 
in  ihe  second  company,  and  was  liaUe  for  thi 
damage  sustained  by  that  comnaoy  through  tiie 
breach  of  duty  and  fraud  of  the  nrat  company. 

Dedsioa  of  Wright,  J.,  affirmed. — Jsexdh  aid 
Hanuey  Theatbbs  of  YABnEnES,  Rk«  C.il.,^; 
[1902]  2  Ch.  809 ;  72  L.  J.  Cb.  1 ;  87  L.  T.  488. 


14.  Prospectus — Goniradt   by    company — Ojrui 
from  prospectus — Bights  to  he  **  honourahiy  rarf"— 

Cancelled  contract— Materiality — Companies  Act,  1SS7 
(30  &  3]  Vict,  c.  131).  s,  3S— Directors'  LiahilHy  Ad, 
1890  (53  &  54  Vict  c.  61),  s,  3.— A  promoter  in  M^, 
1898,  agreed  to  float  a  company  for  a  sum  of 
£20,000.  Shortiy  after  the  company  wu  ia- 
corporated  it  was  resolved  to  purchase  tiie  bnsraea 
of  another  company  as  a  going  oonoem,  and  ^ 
buying  company  in  September,  189'8,  entered  into 
a  contract  with  the  promoter  by  which  the  pro- 
moter agreed  to  advance  a  sum  of  £14,250  by  vsy 
of  deposit  on  the  purchase-money,  Tlie  oomnaay, 
by  a  contract  contained  in  a  letter  of  the  2Ist  d 
September,  1898,  agreed  to  repay  this  depoeit  if  tin 
purohese  went  through,  and  further  agreed  to  pay 
a  bonus  of  £7,500  in  consideration  of  the  promoler^i 
additional  services.  The  agreement  of  iNudisss 
was  signed  on  the  26th  of  September,  1898.  Tbs 
directors  of  the  vendor  company,  some  of  whoa 
were  to  joia  the  board  of  the  new  company,  objeetsl 
to  the  payment  of  the  £7,500.  Consequently,  oa 
the  10th  of  October,  1898,  an  agreement  was  cone 
to  whereby  the  contract  of  the  2lBt  of  September 
was  canceUed,  and  the  promoter  was  satisfied  witk 
an  assurance  that  his  right  to  receive  proper  le- 
mnneration  for  commission  should  be  honovably 
met.  A  fortoight  later  tiie  directors  issoed  a  pio- 
spectus,  in  which  it  was  stated*  on  the  advios  of 
counsel,  that  the  only  contracts  to  whUdi  the  eom- 
pany  was  a  party  were  the  promotion  agrsemsat  of 
May  and  the  purchase  agreement  of  the  26th  of 
September. 

Held,  that  the  contract  of  the  21st  of  SepisBber 
was  not  wholly  cancelled  by  the  arrsncpsBient  of 
the  10th  of  October,  and  that  in  any  event  bott 
contracts  should  have  been  disclosed  in  the  pio- 
spectus  under  section  38  of  the  Companies  Aiit»  1867. 

Held,  also,  that  the  fact  that  the  ooDtraots  wsn 
omitted  on  the  advice  of  counsel  was  no  delenoa 

Decision  of  Buckley,  J.  (50  W.  B.  614).  affirmed. 
— BfiOOMB  V.  Spxak,  C.A.,  268;  [19031  1  Oh.  586; 
72  L.  J.  Ch.  251 ;  88  L.  T.  580. 

15.  Prospectus — Director — Promoter — ShareiMer 
— Contract  by  directors  and  promoters — Omission  fi^om 
prospectus — **  Fraudulent "  prospectus — Waiver  tkaus 
—Companies  Act,  1867  (30  ifc  31  Vict,  c  131 )»  «•  33. 
— The  directors  and  promoters  of  a  company  in 
process  of  formation  agreed  with  a  firm  that^  is 
consideration  of  the  latter's  underwriting  10,000 
shares  in  the  company,  the  firm  was  to  reosire 
12,000  vendor  shares  as  a  commission  therefor, 
but  10,000  shares'  were  in  fact  for  the  use  of  the 
firm's  name  on  the  prospectus  on  their  apncoiiiiff 
of  the  soundness  of  the  nndertahbg;  and,  nirtiisr, 
that  the  firm  was  to  be  appointed  ooouasBoiil 
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ftgents  for  the  company,  whose  registered  office 
w«8  to  be  situate  at  its  address,  wMle  a  member 
of  the  firm  was  to  go  on  the  prospectus  as  chair- 
man of  the  company.  The  prospeetns  of  the  com- 
pany did  not  disclose  this  agreement,  bat  contained 
a  waiver  clause,  that  there  might  be  various  trade 
oontracts  and  business  arrangements  of  which 
intending  subscribers  were  to  be  deemed  to  have 
notice. 

Held,  that  the  contract  was  one  which  it  was 
material  to  an  intending  investor  to  know,  that 
the  waiver  clause  did  not  give  such  intendiog 
investor  fair  and  sufficient  notice  of  the  omission, 
and  that  by  reason  of  its  omission  from  the  pro- 
epectus  the  prospectus  must  be  deemed  fraudident 
within  section  38  of  the  Companies  Act,  1867, 
though  such  omission  was  not  in  fact  made  with 
any  firaudulent  intent. 

Decision  of  FarweU,  J.  (50  W.  B.  10),  affirmed.— 
Oaojcbtt  v.  Kbswick,  C,A.,  69;  [1902]  2  Ch.  456; 
71  L.  J.  Ch.  641 ;  87  L.  T.  11. 

16.  Prospectus — MisrepreaerUations  in  prospectus — 
Contribution  from  co  director — Directors'  Liability 
Act,  1890  (53  <£r  54  Vict.  c.  54),  s.  5.— By  section  6  of 
the  Directors'  Liability  Act,  1890,  *<  every  person 
who  by  reason  of  his  being  a  director,  or  named 
as  a  director,  or  as  having  agreed  to  become  a 
director,  or  of  his  having  authorized  the  issue 
of  the  prospectus  or  notice,  has  become  liable  to 
make  any  payment  under  the  provisions  of  this 
Act,  shall  be  entitled  to  recover  contribution,  as 
in  cases  of  contract,  from  any  other  person  who, 
if  sued  separately,  would  have  been  liable  to  make 
the  same  payment." 

Held,  ^at  this  section  gives  a  right  of  contribu- 
tion in  respect  of  a  claim  to  recover  damages  for 
fraudulent  misrepresentations  in  a  prospectus  of  a 
company  inviting  persons  to  subscribe  for  sluures, 
as  well  as  in  respect  of  a  daim  to  recover  damages 
for  an  untrue  statement  in  the  prospectus  apart 
from  fraud.— Gbbson  v.  Simpson,  C,A,^  610;  [1903] 
2  K.  B.  197 ;  72  L.  J.  K.  B.  603. 

17.  Prospectus  —  Misrepresentation  as  to  €usets — 
Property  subsequently  acquired — Measure  of  damages 
—  Waiver  clause— Companies  Act,  1867  (30  (fc  31  Vict. 
c.  131),  s,  SS— Directors'  Liability  Act,  1890  (53  <fe 
54  Vict,  c,  64),  s,  3. — If  the  prospectus  of  a  com- 
pany coDtaius  a  statement  that  certain  assets  have 
been  acquired  by  the  company,  though  at  the  date 
of  the  prospectus  the  assets  in  question  are  not  and 
possibly  might  never  be  acquired  by  the  company, 
the  fact  that  the  assets  are  subsequently  acquired  is 
no  defence  to  an  action  against  tbe  directors  of  the 
company  based  on  the  misrepresentation  contained 
in  the  prospectus,  atd  the  damages  will  be  assessed 
on  the  footing  of  the  difference  between  the  price 
I>aid  for  the  shares  and  their  true  value,  having 
regard  to  the  actual  state  of  things  at  the  date  of 
the  prospectus.  —  MoConnbl  v,  Wbight.  C.A., 
661 ;  [1903]  1  Oh.  546;  72  L.  J.  Oh.  347 ;  88  L.  T. 
431. 

18.  Prospectus — Omission  of  material  cordrads — 
**  Knowingly  issue  " — Waiver  clause — Companies  Act, 
1867  (30  &  31  Vict.  c.  131),  s.  38.— The  defendant, 
who  was  a  director  of  a  company,  took  part  in 
issuing  a  prospectus  inviting  persons  to  saoscribe 
for  shares  in  the  company.  The  prospectus  did  not 
disdose  certain  material  contracts  which  had  been 
entered  into,  as  required  by  section  38  of  the 
Companies  Act,  1867.  It,  however,  contained  a 
clause  stating  that  contracts  relating  to  the  forma- 
tion and  promotion  of  the  company  had  been 
entered  into,  and  that  these  "are  or  may  be" 
contracts  within  the  38th  section  of  the  Act,  and 


that  applicants  for  shares  were  to  be  -deemed  to 
have  waived  all  claims  against  directors  and  others 
for  the  section  not  being  more  fully  complied  with. 
The  defendant  had  actual  knowledge  of  the 
existence  of  the  undisclosed  oontracts,  out  not  of 
their  nature  and  effect,  and  was  content  to  leave 
the  statements  of  the  prospectus  to  others  without 
inquiry.  The  plaintiff  took  shares  upon  the  faith 
of  the  prospectus,  but  upon  hearing  of  the  undis- 
closed contracts  brought  an  action  against  the 
defendant  for  compeosatioo. 

Held,  that  the  defenduit  had  "knowingly  issued  " 
the  prospectus,  and  that,  under  the  circumstances, 
his  Ignorance  of  the  nature  and  effect  of  the  nndis- 
dosed  contracts  was  no  answer  to  the  action. 

Held,  also,  that  the  waiver  dause  did  not  fairly 
disdose  to  an  intending  investor  what  it  was  that 
he  should  waive,  and  therefore  did  not  protect  the 
defendant  from  liability  for  non-disdosnre  of  the 
contrscts. 

Judgment  of  Byrne,  J.  {ante,  p.  44,  [1902]  2  Ch. 
628),  affirmed.— Watts  v.  BvoksaUj  C,A.,  433  ; 
[1903]  1  Ch.  767 ;  72  L.  J.  Ch.  447 ;  88  L,  T.  845. 

19.  Beduetion  of  oapital^OanceUatien  of  shares — 
No  loss  of  capital — No  return  of  capital— Equili^ 
bHum  of  bcUance-sheet—Prefudice  of  creditors— S'reth 
shares  accqtted  and  paid  for  of  larger  nominal  value 
than  shares  proposed  to  be  cancelled — Companies  Act, 
1867  (80  <fe  31  Vict  c  131),  as.  9,  11— Companies 
Act,  1877  (40  &  41  Vict.  c.  26),  s.  3.— A  limited 
company  cannot  reduce  its  capital  by  cancelling 
any  of  its  fully  paid-up  diares  merdy  because  the 
holders  consent  to  give  them  up,  because  to  do  so 
would  affect  the  equilibrium  of  the  bdance-sheet 
to  the  prejudice  ox  the  creditors,  by  diminishing 
the  amount  of  the  assets  which  can  only  be  used 
for  capital  purposes. 

But  when,  as  part  of  the  arrangement  for  the 
reduction  of  capital,  the  hokLers  of  the  shaces 
given  up  take  from  the  oompanv  further  shares  of 
greater  nominal  value,  so  that  the  nominal  capital 
of  the  company  is  not  diminished,  the  court  may 
confirm  tiie  reduction. 

Section  3  of  the  Companies  Act,  1877,  by  spedfl- 
cally  giving  power  to  caned  lost  capital  or  to  return 
paid-up  capital,  impliedly  forbids  tne  writing  off  of 
capitd  which  is  ndther  lost  nor  retaroed. — Anqlo- 
Fbenoh  Bxflohation  Co.,  Bb,  Ch.D.  Buckley,  J., 
8;  [1902]  2  Oh.  845;  71  L.  J,  Ch.  800. 

20.  Seduction  of  capital— Certificate  of  registrar— 
"  Conclusive  **— Companies  Act,  1867  ^30  &  31  Vict. 
c.  131),  M.  9,  15.— The  certificate  of  the  registrar 
that  the  order  of  the  court  sanctioning  a  reduction 
of  capital  and  the  accompanying  minute  has  been 
registered  is  oondusive  evidence  that  the  reduction 
has  been  duly  cirried  out,  behind  which  the  court 
will  not  go  even  in  a  case  where  the  company  had 
no  power  in  its  articles  of  association  to  reduce  its 
capital. 

Ladies'  Dress  Association  v.  Pulbrook,  49  W.  B. 
6,  [1900]  2  Q  B.  376,  followed.— Walker  & 
SiOTH  (LnaTKD).  Bb.  Ch.D.  Byrne,  J.,  491;  72 
L.  J.  Ch.  572 ;  88  L.  T.  792. 

21.  Beduetion  of  capital— Dissentient  stockholders 
— Sanction  of  court— Companies  Act,  1867  (30  <fe  31 
Vict.  c.  131),  f.  11— OwwpontM  Act,  1877  (40  &  41 
Vict*  c.  26).— A  scheme  for  reduction  of  capitd  is 
not  neoessarily  unfair  or  inequitable  because  it 
involves  the  dteration  of  rights  of  voting  and 
priority,  as  between  the  different  class  of  stodi- 
nolders. 

Judgment  of  Byrne,  J.,  reversed.— Allsopp  & 
Soil0(LlMrnD>),  Bb,  O.A.,  644, 
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22.  Be^^udion  of  captUU  —  Power  to  reduce  in 
memorandum,  hut  not  in  artidee  of  aeaociation — 
Begulatione—Companiea  Act,  1867  (30  &  31  Vict.  c. 
131),  s.  9. — The  memorandam  of  association  of  a 
company  gave  the  company  power  to  redaoe  its 
capital,  but  the  articles  of  association  of  the 
company  contained  no  snch  power. 

The  company  passed  special  resolutions  purport- 
ing to  reduce  its  capital,  and  petitioned  the  court 
for  confirmation  of  the  reduction. 

Held,  that  the  word  **  regulations  "  in  sectipn  9 
of  the  Companies  Act,  1867,  meant  the  articles  and 
not  tiie  memorandum  of  association,  and  that  it 
was  necessary  to  alter  the  articles  by  inserting  a 
power  to  reduce  capital  before  passing  a  special 
resolution  for  reduction.— Dexinb  Patent  Pack- 
ing Co.,  Eb,  Gh.D,  Byrne,  J. ;  88  L.  T.  791. 

23.  Reduction  of  capital^Sharee  paid  up  in  vary- 
ing  amounts — Lose  to  he  home  hy  all  skaree  equally. — 
Where  a  sdieme  for  reduction  of  capital  is  neither 
unjust  nor  inequitable,  the  court  has  jurisdiction  to 
sanction  it,  even  though  it  has  the  effect  of  varying 
the  original  rights  of  the  shareholders. 

Decision  of  FarweU,  J.  (50  W.  It.  629,  [1902]  2 
Oh.    178),   revfrsed.  —  Cbbdit   Assij&ancb   and 

QUABANTEE   COBPORATION,    Be,    G.A  ,  20 ;    [1902] 

2  Oh.  601 ;  71  L.  J.  Oh.  776 ;  87  L.  T.  216. 

24.  8ale  of  aeeets  io  another  company  ^Shares  in 
purchaHng  company — Voluntary  winding  up — Die- 
sentient  m^mher^Gompaniea  Act,  1862  (25  <&  26  Vict, 
e,  89),  a.  161. — Appeal  from  the  decision  of  Buck- 
ley, J.  (repcHTted  ante,  p.  29,  [1902]  2  Oh.  837),  dis- 
missed on  technical  grounds. — ^DouaHTY  v.  LoiCA- 
QTTNDA  Beefs  (Limitbd),  C.A.,  664;  [1903]  1  Ob. 
673 ;  72  L.  J.  Oh.  331 ;  88  L.  T.  337. 

26.  Sale  to  intermediary  company — Resale  to  new 
company — Commission  —  Underwriting  agreement — 
Offer  to  puhlic— Companies  Act,  1900  (63  &  64  Vict, 
e.  48),  «.  8  (1)  (2). — A  company  sold  its  undertaking 
on  the  terms  that  the  purchasers  should  form  a  new 
company  to  repurchase  the  property.  The  con- 
sideration for  sale  to  the  purchasers  was  to  be 
shares  in  the  new  company,  and  the  consideration 
for  the  resale  to  the  new  company  was  to  be  the 
same  number  of  shares  together  with  a  sum  in 
cash.  The  purchasers  were  to  take  up  all  shares 
that  were  not  taken  up  by  members  of  the  old 
company. 

Held,  that  the  proposed  cash  payment  was  a 
payment  by  way  of  '*  commission,  discount,  or 
allowance  •  .  .  in  consideration  of  .  •  . 
subscrilnng  .  •  .  f or  .  .  .  shares"  of  the 
new  company  within  sub-section  2  of  section  8  of 
the  Oompanies  Act,  1900,  and  that  as  such  pay- 
ment was  not  authorized  by  the  articles  of  the 
new  company  it  was  not  validated  by  sub-section  1 
of  the  same  eeotion. — Booth  v.  New  Afbikandeb 
Gold  Mining  Co.,  6\i4.,  193 ;  [1903]  1  Oh.  296; 
72  L.  J.  Oh.  126 ;  87  L.  T.  609. 

26.  Shares  —  Commission —  Underwriters  —  Com- 
panies Act,  1900  (63  &  64  Vict  c.  48),  s.  8,  suh-section 
2. — Where  directors  of  a  company  limited  by  shares 
are  acting  in  good  faith,  and  wi&in  the  discretion 
vested  in  them  by  the  articles  of  association,  there 
is  nothing  to  prohibit  them  from  agreeing  to  grant 
an  option  to  persons  subscribiog  or  underwriting 
shares  eatitling  such  persons  by  wa^  of  brokerage 
or  commission  to  purchase  at  par  within  a  certain 
time  unissued  shares  of  the  company.  Section  8, 
sub-section  2,  of  the  Oompanies  Act,  1900  (63  &  64 
Vict.  0.  48),  does  not  render  such  an  agreement  un- 
lawful. 

Deoiaion  of  the  Oourt  of  Appeal  reversed. 


Burrows  v.  Matabele  Gold  Reefs  Co.,  49  W.  B.  6O0, 
[1901]  2  Oh.  23.  discussed.— EbUDEB  v.  Dxztbb. 
H,L  ,  226 ;  [1902]  A,  0.  474 ;  71  L.  J.  Ch.  781 ;  87 
L.  T.  311. 

27.  Shares-^Forfeiiure  for  non-payment  of  caUs  — 
Re-sale  hy  company — Liability  for  future  caUs — 
Companies  Act,  1862  (26  &  26  Vict.  c.  89),  Table  A, 
arts.  20  and  22. — A  company  forfeited  shares  for 
non-payment  of  calls  and  resold  them  on  the  temis 
that  the  purchasers  should  be  held  disdharged  from 
auv  calls  then  due. 

Held,  that  the  purchasers  were  liable  to  pay  the 
amount  unpaid  on  the  ahaxes,  and  that  they  wera 
not  disoharged  by  there  having  been  a  previoai 
call  which  remained  unpaid. 

Semhle,  that  any  contract  which  paiparted  to 
release  a  shareholder  from  paying  the  f ofi  nominal 
value  of  the  share  would  be  uUra  vires. — Bandt 
Gold  Mining  Oo  v.  New  Balkis  Oo.,  C.A.^  391 ; 
[1903]  I  K.  B.  461 ;  72  L.  J.  K.  B.  143  ;  88  L.  T. 
189. 

28.  Shares — ForfeUure  of  shares — Resduion  of 
forfeiture — Articles  of  association.  —  The  arfeudas 
of  association  of  a  company  provided  that  on 
non-payment  of  a  call  on  shares  the  directon 
might  forfeit  the  shares;  that  the  forfeited 
shares  should  be  the  prepay  of  the  company; 
that  before  the  shares  were  dispoted  of  tiie 
directors  might  **  annul  the  forfeiture  **  npon 
such  conditions  as  they  thought  fit ;  and  that  not- 
withstanding the  forfeiture  the  shareholden  should 
be  liable  to  pay  all  csUs,  interest,  and  expenses 
owing  in  respect  of  the  shares  at  the  time  of 
forfeiture. 

The  directors  passed  a  resolution  forfeiting  tiie 
the  shares  of  L.  for  non-payment  of  a  <»li,  and 
gave  him  notice  of  the  forfeiture.  On  demand  L. 
paid  the  call,  interest,  and  expenses,  «ad  at  the 
same  time  wrote  that  he  repuoiated  any  further 
liability  on  the  shares. 

Nine  months  afterwards  the  directors  passed  a 
resolution  purporting  to  rescind  the  forfeiture  and 
giving  notice  to  L.  that  he  was  registered  in  respect 
of  the  shares.  L.  replied  dedming  to  have  his 
name  reinstated  as  owner  of  the  shares. 

Held,  that  the  company  had  no  power  adversely 
to  L.  to  reinstate  him  with  the  liability  of  a  share- 
holder.—Exchange  Trust,  Be,  Larkwobtht's 
CASE,  Ch,D  Buckley,  J.;  [1903J  1  Oh.  711;  72 
L.  J.  Oh.  387 ;  88  L.  T.  66. 

'29.  Shares— Transfer— Insufficient  stamp — Refuml 
to  register — Right  to  go  hehind  that  which  appears  in 
document^Stamp  Act^  1891  (54  &  55  Vict,  c  39),  s.  14 
sub-section  4 ;  s.  17. — ^A  transfer  to  the  plaintiff  of 
shares  in  the  defendant  company  was  presented  for 
registration.  The  stam^  on  the  transfer  was  in 
accordance  with  the  consideration  stated  on  the  face 
of  it,  but  it  was  discovered  that  the  consideration  so 
stated  was  less  than  that  which  had  been  given. 
The  directors  thereupon  refused  to  register  the  trans- 
fer. In  an  action  to  reco?er  damages  arising  out 
of  this  refusal : 

Held,  that  since  a  transfer  not  duly  stamped 
according  to  law  would  not,  by  reason  of  section 
14,  sub-section  4.  of  the  Stamp  Act,  1891,  be  avail- 
able in  a  court  of  law  either  to  enforce  rights  of 
the  company  against  the  transferee,  or  to  j  nstify  an 
alteration  of  the  register  of  shueholders,  the 
directors  were  entitled  to  refuse  to  register  the 
transfer,  and  that  in  determining  whether  the  trans* 
fer  was  duly  stamped  they  were  entitied  to  gi 
behind  that  which  appeared  on  the  fa«  of  tne 
document.— Maynabd    v.    Oonsoxxdatbd    Sent 
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2  K.  B.  121 ;  88  L.  T.  676. 

30.  Special  re»olut\(m'~ Amendment  thereof— Valxd" 
ity—Companiee  Act,  1862  (26  <fc  26  Vidt.  c.  89),  «.  61. 
— Notioe  was  i^ven  to  the  shareholden  of  a  oom- 
pany  oonveniiig  an  extraordinary  general  meetipg 
at  which  a  speSal  resolution,  of  whioh  a  copy  was 
g^ven,  was  to  be  considered.  At  the  meeting  an 
aoiendment  to  the  spedal  resolution  was  proposed 
and  carried.  The  amendment  did  not  weot  the 
form,  bat  made  a  slight  difference  in  the  terms  of 
the  original  resolution. 

Held,  that  tJie  alteration  ocoasionei  by  the 
amendment  did  not  invalidate  the  resolution.— 
TofiBOOK  V.  Wbstbubt  (Lobd),  Ch.D.  Swin/en 
Eady,  J.,  133 ;  [1902]  2  Ch.  871 ;  71  L.  J.  Oh.  846  ; 
87  L.  T.  166 

31.  Winding  up — Action  for  calls  he/ore  winding 
up — Set-off  pleaded  in  defence — Liquidation  of  plain- 
tiff company  before  judgment  in  action — Summona  in 
vnnding  up  for  balance  order. — ^Where  an  action  for 
calls  had  been  commenced  prior  to  a  voluntary 
winding  up  and  set-off  pleaded  as  a  defence,  but  no 
judgment  had  been  given. 

Held,  on  a  summons  being  taken  out  in  the 
winding  up  for  a  balance  order  in  respect  of  those 
calls,  that  no  allowance  could  be  made  by  way  of 
set-off  agAi'nst  the  sums  payable  under  that  order. 
— HisAM  Maxim  Lamp  Co.,  Eb,  Ch.D.  Byrne,  J., 
74 ;  [1903]  1  Ch.  70;  72  L.  J.  Ch.  18;  87  L.  T.  729. 

32.  Winding  up—ContributorySharee  allotted 
without  coneideration — Liability  of  allottee — Mia- 
feasance  of  directors.— In  1899  two  brothers,  Messrs. 
B.  L  and  J.  L,  who  had  certain  patent  rights, 
arruiged  with  six  shipowners  to  form  a  private 
company,  and  to  sell  to  such  company  their  business 
and  patent  rights  for  £6,000,  payable  as  to  £3,000 
in  cash  and  as  to  £3,000  in  fully-paid  shares.  It 
was  arranged  (1)  that  the  capital  of  the  company 
should  be  £25,000,  divided  into  2,600  shares  of  £10 
each ;  (2)  that  the  vendors  should  take  300  fully 
paid-up  shares  as  the  balance  of  their  purchase- 
money;  (3)  that  the  six  shipowners  should  take 
and  pay  for  fifty  shares  apiece  for  the  purpose  of 
raising  the  £3,000  payable  in  cash  to  the  vendors ; 
(4)  that  of  the  remaming  1,900  shares  each  of  the 
nx  shipowners  should  take  300  f uUy-paid  shares  for 
his  own  benefit ;  (6)  that  the  last  100  shares  should 
be  held  in  reserve  and  should  be  applied  in  makiog 
bonus  payments  to  persons  introducing  business  to 
the  company.  On  the  7th  of  December,  1899,  the 
company  was  duly  incorporated  with  the  capital 
above  stated.  No  prospectus  was  issued,  and  tnere 
was  no  intention  to  go  to  the  public  with  shares. 

In  pursuance  of  ue  above-mentioned  arrange- 
ment an  agreement,  dated  the  23rd  of  March,  1900, 
was  entered  into  between  the  vendors  and  the 
company,  whereby  the  vendors  purported  to  sell 
their  business  and  patent  rights  to  the  company 
for  £26,000,  payable  as  to  £3,000  in  cash  and  as  to 
£22,000  by  the  allotment  to  the  vendors  or  their 
nominees  of  2,200  folly-paid  shares.  This  agree- 
ment was  duly  registered,  and  the  shares  were 
sllotted  in  accordance  with  the  antecedent  arrange- 
ment 

In  November,  1901,  the  company  went  into 
liquidation,  and  a  summons  was  taken  out  by  the 
liquidator  against  the  four  directors— viz.,  B.  L 
and  three  of  the  shipowners,  for  a  declaration  that 
the  three  shipowner  directors  were  liable  as  oon- 
tributories  for  the  full  amount  of  Uie  fully  paid-up 
shsies  which  they  had  received,  and,  in  the  alterna- 
tive, for  a  declaration  that  all  four  directors  wer^ 
liable  for  misfeasance. 


Held*  that  the  contract  of  the  23rd  of  March, 
1900,  carried  out  the  true  previous  intention  of  the 
parties ;  that  it  was  a  genuine  contract  of  sale  as 
between  the  vendors  and  the  company;  that  the 
director  allottees  received  these  shares  as  nominees 
under  the  rights  of  the  vendors ;  and  consequently 
that  the  liquidator  could  not  make  them  liable  as 
oontributories. 

Held,  further,  that  the  directors  were  not  liable 
on  the  ground  of  misfeasance,  all  the  shareholders 
having  known  of  and  acquiesced  in  the  trans- 
action. 

Judgment  of  Kekewioh,  J.  {ante,  p.  378,  [1903] 

1  Ch.  674),  reversed.— IraBS.  Kb,  G.A.,  614 ;  [1903] 

2  Ch.  264;  72  L.  J.  Ch.  643. 

33.  Winding  up — Costs—Appeal — More  than  one 
set  of  contributories  supporting  respondent  In  court 
below^One  set  of  costs. — ^An  appellant  from  an 
order  on  a  winding-up  petition,  wnen  the  respondent 
has  been  supported  in  the  court  below  by  more 
than  one  set  of  contributories,  if  he  does  not  wish 
to  disturb  tiiat  part  of  the  order  whioh  gives  one 
set  of  costs  amongst  those  persons,  should  give 
notice  by  letters  to  the  creditors  or  shareholders 
in  question  that  an  appeal  is  pending  which,  how- 
ever, does  not  aflPect  the  order  made  in  the  court 
below,  so  far  as  their  costs  are  concerned.  If 
creditors  or  shareholders,  after  receiving  such  a 
letter,  appear  on,  and  successfully  oppose,  the 
appeal,  they  will  cmly  be  entitled  to  one  set  of  costs 
among  them,  the  rule  in  the  court  below  applying 
in  such  a  esse  in  the  Court  of  Appeal. — Ibo 
Investment  Tkust,  Rb,  O.A.,  693 ;  72  L.  J.  Ch.661 ; 
88  L.  T.  762. 

34.  Winding  up— Costs— Withdrawal  of  pdition  — 
Costs  of  persons  appearing  to  support  or  oppose— Com- 
panies Winding-up  Rules,  April,  1892,  r.  20.— When 
the  petitioner  for  a  winding-up  order  elects  at  the 
hearing  to  withdraw  his  petition,  he  will  be  ordered 
to  pay  the  costs  of  those  persons  who  have  given 
notice,  within  the  time  limited  by  the  Companies 
Winding-up  Bules,  April,  1902,  r.  20,  of  their 
intention  to  appear — one  set  of  costs  to  those 
supporting,  and  another  set  to  those  opposing.— 
British  Ei«eotbio  Street  Tramways,  Bb, 
Ch,D.  Buckley  J.;  [1903]  I  Ch.  726;  72  L.  J.  Ch. 
386. 

36.  Winding  up— Liquidator's  statement  of  account 
—Companies  (Winding-up)  Act,  1890  (63  <fe  64  Vict, 
c.  63),  and  the  Companies  Winding-up  Bules,  1890 
and  1891 — Pmver  to  compromise  action — Extra- 
ordinary resolution — Companies  Act,  1862  (26  &  26 
Vict.  c.  89),  a.  160.— A  compromise  by  the  liquida- 
tor of  a  company  in  voluntary  liquidation  of  a 
olaim  by  the  company  against  a  third  party  is,  if 
not  set  aside,  binding  on  the  company,  although 
entered  into  by  the  liquidator  without  obtaining 
the  sanction  of  an  extraordinary  resolution  of  the 
company  under  section  160  of  the  Companies  Act, 

1862.— CYaLBMAKERS*    CO-OPBRATIYB   SUPPLT  Co. 

v.  Sims,  K.B.D. ;  [1903]  1  K.  B.  477 ;  72  L.  J.  K.  B. 
160 ;  88  L.  T.  360. 

36.  Winding  up— Bight  to  present  a  petition- 
Equitable  oM^ee.— The  equitable  assignee  of  a  debt 
can  present  a  winding-up  petition  as  a  creditor 
under  section  82  of  the  Companies  Act,  1862. 

Ex  parte  Cooper,  In  re  Baillie,  L.  B.  20  Bq.  762, 
applieoi. 

Dictum  of  Cotton,  L.J.,  in  In  re  Combined  Weigh- 
ing and  AdvertUing  Machine  Co,,  43  Ch.  D.  99.  104, 

followed.— MOHTOOMBRY  MOORB  SHIP   COLLISION 

Doors  Syndicate  (Limited),  Be,  Ch.D.  Byrne,  J.; 
72  L.  J.  Ch.  624. 
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37.  Winding  up — Biay  of  proctedings-^DiBortiion 
ofeovH — Application  of  bankruptcy  rtd&-^Companie» 
Ad,  1862  (25  &  26  Vict.  c.  89),  8,  89.— In  exeroinng 
its  discretionary  power  to  order  a  stay  of  prooeed- 
iogs  in  a  winding  np,  the  oonrt  (as  in  the  analogous 
oase  of  resoindiDg  a  receiving  order  or  annulling  an 
adjudication  in  bankruptcy)  will  not  merely  regard 
the  wishes  of  the  creditors  and  shareholders,  but 
will  also  consider  whether  an  exercise  of  that  dis- 
cretion is  condudve  or  detrimental  to  commercial 
morality  and  the  interests  of  the  public  at  large. — 
TsiiBSGBiPTOR  Syndioate,  Bb,  Ch  D.  Buckley,  J., 
409 ;  [1903]  2  Oh.  174 ;  72  L.  J.  Oh.  480 ;  88  L.  T. 
389^ 

38.  Winding  up — Voluntary  winding  up — Scheme 
of  arrangement  involving  reductiofi  of  capital — Jofnt 
Stock  Companiee  Arrangement  Act,  1870  (33  &  34 
Vict,  c.  104). — A  reduction  of  capital  involved  by  a 
scheme  of  arrangement  must  be  carried  out  in 
aooordanoe  with  tbe  statu*^es  specially  dealing  wi»h 
reduction  of  capital. — Coopeb,  Goofbb,  &  Johnson, 
Be,  Ch,D.  Byrne,  /.,  314. 

OOMPBOMISE.--See  Practice,  6  ;  Solicitor,  2. 

OONPLIOT  OF  LiWS— 

1.  InteetaU — Domicil  of  origin — Domicil  of  choice 
— Distrvbution-^A.  testatrix,  bom  in  Malta  died  in 
Baden,  leaving  part  of  her  personal  property  un- 
disposed of  by  her  wilL  She  was  domiciled  in 
Baden  at  the  date  of  her  will  and  up  to  her  death, 
but  was  not  naturalised  there.  According  to  the 
law  of  Baden  the  legal  succession  to  the  property 
which  the  testatrix  had  not  disposed  of  by  will  was 

governed  solely  by  the  law  of  the  country  of  which 
e  was  a  subject  at  the  time  of  her  death. 
Held,  that  the  undispoied-of  personal  estate  was 
to  be  distributed  among  the  persons  who  would  be 
entitled  thereto  according  to  Maltese  law. — 
Johnson,  Be.,  Bobebts  v.  Attobney-Genebax. 
Ch.D.  Farwdl,  J.,  444 ;  [1903]  1  Ob.  821 ;  88  L.  T. 
161. 

2.  Lex  loci  contractus' Con^rocf  made  according 
to  tJie  laws  of  the  country  of  the  contract,  and  in- 
tended to  he  performed  there— Invalid  in  England 
— Bight  to  enforce  such  contract  in  England  ~K., 
the  plaintijy,  handed  to  one  Emile  Gferson,  the 
husrand  of  the  defendant,  in  France  a  sum  of 
money  to  be  used  in  buyiog  skins  to  be  dressed  and 
sold  for  their  joint  benefit.  Gerson  appropriated 
part  of  the  money  to  his  own  use,  instead  of 
apdlving  it  to  buy  skins.  His  conduct  wai  criminal 
in  Srance,  and  plaintifP  threatened  a  prosecution. 
In  order  to  avoid  a  prosecution  tiie  defendant,  by 
an  agpreement  in  writing  made  in  France,  agreed  to 
pay  to  the  plaintiff  by  instalments  out  of  her  own 
money  the  amount  of  the  defalcation  on  the  express 
terms  of  the  plaintiff  abstaining  from  prosecuting. 
This  agreement  was  intended  to  be  governed  by 
fhe  Freoch  law  and  to  be  wholly  j^rformed  in 
France.  By  the  French  law  this  agreement  was 
not  inyalid*  The  defendant  being  temporarily 
resident  in  England,  and  having  property  here, 
action  was  brought  against  her  here  to  recover 
instalments  due  and  payable  under  tbe  agreement. 

Held,  that  the  contract,  being  valid  by  the  law 
of  the  country  in  which  it  was  made  and  intended 
to  be  performed,  though  invalid  in  England  as 
being  contrary  to  pubUo  policy,  was  enforceable 
here.— Kaufman  v.  Gebson,  K  B.D.,  683;  [1903] 
2  E.  B.  114;  72  L.  J.  K.  B.  596 ;  88  L.  T.  691. 

3.  Power  of  appointment — Execution — Domiciled 
foreigner — Will  valid  by  law  of  domicil  but  invalid 
hu  English  law—Oeneral  bequest — Construction- 
Wills  Aa,  1837  (1   Vict  c.  26),  a.  27.— Although  a 


will  executing  a  power  tiskes  efteat  as  operating  <m 
the  instrument  containing  the  power,  and  moot  be 
read  as  if  it  was  interpolated  into  that  inatraasaot. 
yet  being  a  will,  it  must,  in  the  absence  oi  »  ooai- 
trary  intention,  be  construed  aooording  to  the  l*v 
of  the  domicil  of  the  testator.  In  such  oonstmetian, 
if  the  domicil  of  a  testator  be  foreign,  aectiiMi  27  ai 
the  Wills  Act,  which  is  a  rule  for  the  oonstroetiott 
only  of  wills  of  which  an  BogUsh  court  ia  tha 
court  of  construction,  has  no  plaoe,  in^  the  abaqnoa 
of  any  express  direction  that  the  will  ia  to  ba  ooo- 
strued  according  to  English  law. 

A  French  subject  domiciled  in  Franc<^,  having  a 
power  of  appointment  over  a  fund  under  mn 
English  instrument,  left  all  her  property  to  ber 
husband  by  a  will  which  was  vslid  aoc(»ding  to 
French,  but  invalid  according  to  EogUah  law.  Tha 
will  contained  no  express  reference  to  the  power. 
and  no  express  direction  that  it  was  to  be  oonstrafld 
according  to  English  law.  Administration  with  tbe 
will  annexed  was  granted  in  England. 

Held,  that  the  power  had  not  been  exercised. 

In  re  Price,  48  W.  B.  373,  [1900]  1  Ch.  442,  dia- 
tiogniflhed.— D'EsTE*8  Settlement,  Be,  Poulter 
v,  D'ESTE.  OLD,  Buckley,  /.,  552  ;  [1908]  1  Ch. 
898  ;  72  L.  J.  Cb.  305  ;  88  L.  T.  384. 

4.  Scotch  law — Scotch  marriage  contract  made  m 
Scotland — L*»x  loci — L^fe  interest  by  way  of  aUma^ 
tary  provision — Inalitnahle  life  interest  in  domieSed 
Englishman— Fraud  upon  creditors— Public  policy.^ 
By  a  Scotch  marriage  contract  a  domiciled  Scotch- 
woman settled  property  (including  what  by  the 
law  of  Sootland  is  for  certain  purp3see  deemed  to 
be  Scotch  real  estate)  upon  trust  (among  other 

Eurposes)  to  pay  the  income  to  F.,  her  intended 
usband,  a  domiciled  Englishman,  for  his  life,  and 
the  contract  contained  a  declaration  "  that  all  pay- 
ments to  the  said  F.  should  be  striotly  alimentaiy, 
and  should  not  be  asagnftble  nor  liable  to  arrest- 
ment or  any  other  leg«l  dilig^noe  at  the  instance 
of  his  creditors.'*  The  truitees  of  the  settlement 
were  English,  and  the  trusts  had  been  administered 
in  England.  F.  had  purported  to  charge  his  life 
estate. 

Held,  that  even  if  the  construction  and  effect  of 
the  contraut  was  to  be  determined  by  Scotch  law, 
yet  its  validity  and  operation  must  be  governed  by 
the  law  of  England,  and  that  an  inalienable  life 
estate  to  a  man  baiog  contrary  and  repugnant  to 
the  public  policy  of  English  Uw,  F.  was  not 
entitled  to  payment  of  the  income  as  against  his 
incumbrancers. — Fitzqerald,  Be,  Surman  v. 
FiTZGEBALD,  Ch.D.  Joyce,  J.,  586;  [1903]  1  Oh. 
933;  72  L.  J.  Ch  430;  88  L.  T.  326. 

CONTBACT:— 

1.  Agreement  to  participate  in  profits  of  business 
for  a  specific  period — Smc  of  business  within  such 
period— Implied  stipulation  not  to  sell— Breach. — ^The 
plaintiffs  brought  an  action  for  the  price  of  goods 
sold  and  delivered.  The  defendants  admitted  the 
claim,  but  counterolaimed  for  damages  in  raspeot 
of  an  alleged  breach  of  contract  by  the  pUdotiiEs 
under  the  following  drounsstauce.  In  March, 
1902,  tbe  plaintifiBi  entered  into  an  agreement  with 
tbe  defendants  whereby  they  agreed  to  participate 
with  the  defendants,  for  the  period  of  four  years 
from  that  date,  in  the  profits  of  tbe  plaioti|F  oom- 
pany*s  busineis  on  the  goods  sold  for  them  by  the 
defendants.  In  the  course  of  the  same  year  the 
plaintiffs  sold  their  goodwill  and  business  to 
another  company.  Tbe  defendants  alleged  that 
the  plaintiffs  had  thereby  committed  a  breach  of 
contract,  and  they  claimed  damages  in  respect  of 
such  breach,  on  the  ground  tha^  owinjp  to  soch 
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sale,  they,  the  defendanu,  were  thereby  prevented 
f Tom  parttoipttiDg  in  the  profits  promiaed  by  the 
plaintiffs  for  the  remainder  of  the  fonr  years. 

Held,  that  the  plaintiffs  had  by  the  sale  of  their 
business  committed  a  breach  of  contract,  as  there 
was  an  implied  sUpnlation  that  they  would  oon- 
tinae  to  carry  on  their  business  for  four  years. 

Test  in  Eamlyn  ▼.  Wood,  40  W,  R.  34,  [1891]  2 
Q.  B.  488,  appUed.— OoDBirs  v,  Nblson,  K,B.D., 
696;  [19031  2  K.  B.  287. 

2.  Assignability — Obligation  per/ormable  by  deputy 
— Action  by  assignor  and  assignee, — By  a  contract 
between  T.,  the  owner  of  a  chalk  quarry,  and  a 
cement  mannfaotucing  company,  who  were  the 
owners  and  occupiers  of  neighbouring  land,  it  was 
agreed  that  T.  would  supply  and  the  company 
would  take  and  buy  at  a  specified  price  750  tons  of 
chalk  a  week,  and  so  much  more  as  the  company 
should  require  for  the  manufacture  of  cement  on 
their  said  l«nd.  The  contract  wai  to  last  for  fifty 
years.  Subsequently  the  company  went  into 
liquidation  for  the  purpose  of  being  amalgamated 
with  a  nev7  company  with  a  very  much  larger  capital, 
and  all  the  property  and  business  of  the  old  com- 
pany, and  the  benefit  of  its  trade  contracts,  were 
assigned  to  the  new  company.  The  deed  of  assign- 
ment contained  a  coyenant  by  the  new  company  to 
indemnify  the  old  company  against  all  liabilities  on 
trade  contracts.  In  an  action  by  the  old  company 
and  the  new  company  against  T., 

Held,  that,  ai  there  was  nothing  personal  to  the 
old  company  in  receiving  or  paying  for  chalk,  or  in 
the  requirements 'for  the  manufacture  of  cement  on 
the  said  land,  the  contract  remained  enforceable 
against  T.,  and  he  was  bound  to  supply  chalk  to  the 
new  company  at  the  price  specified  in  the  contract- 

Decision  of  Mathew,  J.  (  [1901]  2  K  B.  811,  50 
W.  R.  Dig.  38),  reversed.— ToLHUEST  v.  Assooiated 
PoBTLAND  Cement  Mantjfactubebs  (Limited), 
C,A.,  81 ;  [1902]  2  K.  B.  660 ;  72  L,  J.  K.  B.  949 ; 
87  L.  T.  465. 

3.  Author  and  publisher -^Agreement  to  edit  — 
"  Cheaper  or  other  form  of  edition  " — Parol  agree-- 
ment — Damages  for  breach, — ^An  author  and  pub- 
lisher entered  into  an  agreement  in  1894  under 
which  the  author  was  to  edit  the  whole  of  the  plays 
of  Shakespeare  (to  be  called  the  Temple  Shakes- 
peare), and  was  to  write  an  introduction,  notes, 
and  glossary  for  each  play.  The  publisher  was  to 
pay  the  author  a  royalty,  and  the  copyright  was 
vested  in  the  publisher.  Clause  10  provided :  "  In 
the  event  of  a  cheaper  or  other  form  of  edition  of 
any  or  either  of  the  plays  being  thought  advisable 
by  the  publisher,  it  shall  form  the  subject  of  an 
agreement  with  the  author  on  similar  joro  rata 
terms  to  those  embodied  herein."  The  puolication 
was  very  successful,  and  in  1899  a  large  Temple 
Shakespeare  was  produced,  the  notes  and  glossary 
bcdng  identical  with  those  in  smaller  editions,  but 
illustrations  were  added ;  a  royalty  was  paid  to  the 
author  upon  this  edition.  Discussion  took  place  as 
to  the  production  of  a  Shakespeare  for  schools,  and 
the  author  stated  that  in  Ifarch,  1901,  a  definite 
agreemi-nt  was  made  as  to  the  royalty  to  be  paid 
hun  in  respect  of  this  edition,  and  denied  that  he 
ever  failed  or  neglected  or  threatened  to  abandon 
its  produotioD.  The  publisher  produced  a  Temple 
Shi^espeare  for  schools  with  notes,  introductioo, 
and  glossary  written  by  a  person  other  than  the 
author.  The  author  applied  for  an  injunction 
restraining  the  issue  oi  this  edition,  or,  in  the 
alternative,  for  damages  for  breach  of  the  agree- 
ment. 

Held,  that  there  had  been  an  agreement  that  the 


author  should  be  paid  a  royalty  on  the  school 
Shakespeare,  and  that  he  had  always  been  ready  to 
perform  the  work,  and  that  the  publisher  had  com- 
mitted a  breach  of  the  agreement  of  1894,  supple- 
mented by  the  verbal  agreement  of  1901 ;  that  it 
was  not  a  case  for  an  injunction,  but  that  there 
must  be  a  reference  to  chambers  to  assess  the 
damages. — Qollancz  v.  Dent,  Ch.D.  Swinfen 
Eady,  J. ;  88  L.  T.  358. 

4.  Bailee  of  goods — Owners  risk  dame — Ad  inten- 
tionally  done^No  knowledge  that  damage  would 
result— Liability. — Cheese  was  received  by  the 
defendants  *'  to  be  stored  at  owner's  risk,"  and  the 
defendants  were  not  to  be  responsible  for  damage  or 
loss  caused  by  certain  spiedfied  matters  or  **from 
any  other  cause  whatever."  The  cheese  was  kept 
at  too  low  a  temperature,  and  the  jury  found  there 
was  want  of  skill. 

Held,  that  there  was  nothing  to  do  away  with 
the  owner*s  risk  dause,  for  although  the  act  was 
intentionally  done  that  did  not  amount  to  wilful 
misconduct,  and  so  the  defendants  were  not  liable. 
— CoBDXY  V.  Cabdiff  Pttbb  Ice  Co.,  C.A, ;  88  L.  T. 
192. 

5.  Breach  —  Several  provisions  —  Liquidated 
damages — Penalty, — By  an  agreement  W.  agreed  to 
purchase  a  public-house  of  B.  and  the  fittings,  and 
to  take  the  stock  to  a  certain  amount  and  pi^  for 
the  same ;  B.  agreed  to  assign  the  Ucenoes  ana  pay 
certain  rates  and  taxes  and  give  possession,  and  not 
carry  on  the  business  of  a  licensed  victualler  within 
one  mile,  W.  further  agreeing  to  pay  the  purchase- 
money  and  produce  references. 

It  was  further  provided  *'  that  if  either  of  the 
said  parties  should  neglect  to  perforai  or  refuse  to 
comply  with  any  part  of  this  agreement"  the  party 
refusing  or  neglecting  should  pay  the  other  £25  as 
liquidated  damages. 

Held,  that  this  was  a  penalty. — Bbablbt  v. 
Walsh,  K,B.D.  ;  88  L.  T.  737. 

6.  Construction  of  works — Plant  and  materiaii  on 
ground -^Mortgage  by  contractor — Default  in  eompU" 
tion  of  works—Bights  of  building  oumer* — ^The  dause 
in  an  ordinary  contract  for  the  constmction^  of 
works  upon  lands,  that  the  plant  and  materials 
brought  upon  the  land  to  be  used  for  the  pnrpoaea 
of  construction  shall  be  considered  to  be  the 
property  of  the  owner  of  the  land,  must,  in  the 
absence  of  any  stipulation  in  the  contract  incom- 
patifale  with  such  construction,  be  construed  as 
immediatdy  v«stioff  in  such  owner  all  plant  and 
matraials  so  brought  upon  the  land,  subject  to  a 
right  of  the  contractor,  upon  his  completion  of  the 
works,  to  have  the  plant  returned  to  him. — HIabt 
V.  POBTHGAIN  HABB0T7B  Co.,  Forwell,  J.,  461; 
[1903]  1  Ch.  690 ;  72  L.  J.  Oh.  426 ;  88  L.  T.  341. 

7.  Damages — Negligence — Plans  negligently  drawn 
by  architect, — ^The  plaintiffs,  lessees  of  a  piece  of  land, 
intending  to  ereot  a  factory  thereon,  employed  the 
defendant,  an  architect,  to  prepare  plans.  The 
architect,  acting  on  unauthorized  and  inconreot 
information  as  to  the  dimensions  of  the  building 
site,  drew  up  plans  and  neglected  to  measure  the 
site  himself.  The  plaiDtiffs  paid  for  the  plans, 
bdieving  them  to  be  correct,  but  owing  to  financial 
difficulties  were  unable  to  proceed  with  the 
building  operations,  and  eventually  sold  their 
interest  in  the  site,  when  it  was  discovered  that 
the  plans  were  incorrect.  The  plaintiib  thereupon 
sued  the  defendant,  daimin^  the  return  of  the 
money  paid  as  having  been  paid  upon  a  ooosideira- 
tion  wmch  had  wholly  failed,  or,  in  the  altemfttive, 
damages  for  negligence. 
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Held,  that  the  oonaideration  had  not  wholly 
failed,  but  that  the  plaintiffs  were  entitled  to 
nominal  damages  in  respecfe  of  the  defendant's 
negligence.— OoLxrHBUS  Oo.  v,  Olowbs,  K,B,D.f 
366;  [1903]  1  K.  B.  244 ;  72  L.  J.  K.  B.  330. 

8.  Implied  condition — Contract  to  take  room  to  view 
procession — Furpote  incorporated  into  contract — Post- 
ponement  of  procession — Impossibiliiy  of  performance 
at  time  of  making  contra^ — Amended  contract  for 
postponed  procession — Bight  to  recover  haeik  money 
paid  for  room.^On  the  24th  of  June,  1902,  the 
plaintiff  agreed  to  take  and  the  defendant  agreed 
to  let  to  the  plaintiff  a  room  for  the  purpose  of 
viewing  the  Gorooation  prooession  on  the  27th  of 
June,  npon  the  condition  (amongst  others)  that  the 
room  should  be  used  by  the  plaintiff  only  for  the 
purpose  of  viewing  the  prooession  on  that  day,  and 
the  plaintiff  agreed  to  take  the  room  on  those  con- 
ditions for  the  purpose  and  period  specified,  and  he 
then  paid  his  money  for  the  letting  of  the  room. 
There  was  no  provision  in  the  contract  for  the 
return  of  the  money  if  the  procession  did  not  take 
place.  Immediately  afterwards  the  plaintiff  saw  an 
announcement  iu  a  newspaper  that  the  procession 
had  been  postponed,  and  he  then  went  back  to  the 
defendant  and  showed  him  the  announcement.  The 
defendant  replied  that  the  postponement  was  only  for 
a  day  or  two,  and  the  defendant  then  at  the  plaintiff's 
request  wrote  and  signed  under  the  conditions  a  note 
that  if  the  procession  should  be  postponed  the 
plaintiff  was  to  have  the  use  of  the  room  on  the 
same  conditions  as  arranged  for  the  27th  of  Jane. 
At  the  time  the  contract  was  made  the  condition  of 
the  King  had  been  ascertained  to  be  such  as  to 
make  the  procession  impossible,  and  the  procesaion 
was  ultimately  abandoned.  In  an  action  by  the 
plaintiff  to  recover  back  the  money  paid  by  him  for 
the  room, 

Held,  as  to  the  contract  in  its  original  form, 
that  as  the  purnose  for  which  the  contract  was 
made— namefy,  we  viewing  of  the  procession — was 
incorporated  into  and  became  part  of  the  contract 
and  tne  substance  of  it,  the  contract  must  be  taken 
as  subject  to  the  implied  condition  that  if  the 
intention  to  hold  the  procession  were  abandoned 
neither  party  should  be  Dound  by  the  contract,  and 
consequentiy,  as  the  purpose  was,  at  the  time  the 
contract  was  made,  impossible  of  performance,  the 
contract  was  inoperative,  and  the  plaintiff  upon 
tiiat  ground  would  have  been  entitled  to  recover 
back  the  moDey  paid  by  him  if  no  subsequent 
arrangement  had  Men  made. 

But  held,  further,  that  the  effect  of  the  subse- 
quent arrangement  was  to  make  a  new  contract 
between  the  parties  in  respect  of  a  postponed 
procession  into  which  no  such  implied  condition 
could  be  imported,  and  as  this  postponed  proceision 
was  not  impossible  at  the  time  tne  arrangement 
was  made,  tiie  money  must  remain  in  the  hands  of 
the  receiver,  and  the  plaintiff  was  not  entitled  to 
recover  it  back,— Olabk  v.  Lindbat,  K.B.D,  ;  88 
L.  T.  198. 

9.  Impossibility  of  performance — Charter  of  ship 
for  review  and  cruise — Beview  abandoned, — A  ship 
was  chartered  for  the  28th  of  June  *'  for  the  pur- 
poses of  viewing  the  Naval  Beview  and  for  a  day's 
cruise  round  the  fleet ;  also  on  Sunday,  the  29th  of 
Jane,  for  a  similar  purpose.  •  •  .  Price  £250, 
payable  £50  down,  balance  before  ship  leaves 
H.  B."  On  the  Kaval  Beview  being  abandoned  the 
plaintiffs  telegraphed  to  the  defcmdant:  "What 
about  C.  ?  She  is  ready  to  start  six  tc-morrow. 
Waiting  cash.'  *  Beceiving  no  reply,  they  continued 
(7.  in  her  ordinary  sailings. 


Held,  in  an  aotion  to  recover  £200,  the  bdatnaa 
under  the  agreement,  that  the  plaintiffs  ooold  not 
recover.— Hbkne  Bay  Steamboat  Ck).  v.  Huttos, 
K.B.D. ;  88  L.  T.  269. 

10.  Impossibility  of  performance — Money  paid 
before  that  went— Bight  to  recover  hack^Maney  paid 
for  seats  to  view  Coronation  procession. — ^Tickets 
having  been  purchased  for  seats  to  view  the  Cofon*- 
tion  procession  on  the  27th  of  June,  the  money  waa 
paid  over  to  the  vendors.  The  OoroDation  procM- 
sion  did  not  te^e  place  on  the  27  th  of  Jane,  owing 
to  the  illness  of  the  King,  and  was  abandoned.  In 
actions  by  the  purchasers  to  recover  back  themoaey 
so  paid  to  the  vendors. 

Held,  that  the  money  could  not  be  xeoovand 
back.  Where  money  has  been  paid  under  a  oontract 
the  farther  performance  of  which  has  become  im- 
possible owmg  to  the  non-existenoe  of  the  suhjeet- 
mattor  of  the  oontract,  the  contract  is  not  xeacmded 
ab  initiot  but  both  parties  are  excused  from  ai^ 
further  performance  under  the  contract. 

Per  Ohannell,  J.— If  the  money  had  been  paysiUe 
by  the  contract  on  some  day  subsequent  to  the 
abandonment  of  the  procession,  it  could  not  have 
been  recovered.  If  the  money  was  payable  prior 
to  fche  abandonment  it  would  be  the  aame  as  if  it 
had  been  actually  paid  and  could  be  recovried 
by  action. — Blab:blb7  v.  Mjjllkr,  Hobsos  v. 
Pattkndbn,  K.B.D.  ;  88  L.  T.  90. 

11.  Personal  services-hockey— Injury — Temporary 
incapacitv — *' Failure  to  procure  licence.*^ — On  the 
28th  of  October,  1899,  by  an  agreement  the  defend- 
ant was  to  have  the  first  clium  on  the  services  of 
the  plaintiff  as  a  jockey  for  the  fiat-racing  aeasoof 
1900,  3901,  and  1902,  and  in  case  the  plaintiff 
should  die  *'  or  shall  fail  to  procure  a  licenoe  diiziii| 
the  said  term  this  agreement  shall  be  at  an  end.^ 
On  the  14th  of  November,  1901,  the  plaintiff  was 
severely  injured  in  an  accident  while  riding.  Oa 
the  17th  of  March  the  fiat-racing^  season  oommeoeed 
for  1902.  The  plaintiff  having  in  due  coona 
applied  for  his  licence,  the  stewards  suggested  thst 
he  should  apply  when  he  was  sufficiently  recovefed 
so  as  to  be  able  to  ride.  On  the  14th  of  April, 
1902,  he  applied  again,  and  received  hie  lioenoe  a 
few  days  before  he  was  fit  to  ride,  and  rode  his  first 
race  on  the  14th  of  May. 

Held,  that  the  incapsoity  from  the  effects  of  tiie 
accident  to  ride  for  the  period  from  the  13th  d 
March  to  the  14th  of  May  did  not  involve  such  a 
failure  of  consideration  and  such  destructioii  of  the 
substance  of  the  agreement  as  to  bring  the  agree- 
'ment  toanend. 

Held,  further*  that  the  plaintiff  had  not  "  failed 
to  procure  a  licence." — ^Loatbs  v.  Maplb,  K.BJ).; 
88  L.  T.  288. 

12.  Setting  aside  on  ground  of  common  mistak^^ 
Date  to  which  common  mistake  should  be  referred— Ko 
dday  in  seeking  the  aid  of  the  court. — ^Although  tiis 
court  is  in  some  cases  averse  to  setting  aside  a  ooa- 
tract  after  completion  upon  the  ground  of  oommnn 
mistake,  even  where  there  is  a  suggestion  of  iraod, 
yet  the  court  will  set  aside  such  a  contract  after 
completion  if  the  plaintiff  seeks  the  aid  of  the  court 
with  promptitude,  and  if  the  parties  can  without 
difficidty  be  restored  to  the  position  in  which  they 
were  betbre  the  contract. — Soott  v.  OouLSOir, 
Kekewich,  J.,  894  ;  affirmed  [1903]  2  Gh.  249;  72 
L.  J.  Oh.  600;  88  L.  T.  654. 

13.  Statute  of  Frauds— Letters— -Offer  **eubfedio 
agreement  stating  fully  the  conditions  being  prqMvnd 
and  signed'* — Specific  performance.— W/t^  solidior 
wrote  on  his  behalf  to  M.  as  followa:  '*Be  MaKm'i 
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Anns,  DinniDgton.— We  agree  to  sell  the  above  for 
£1,775  subjeot  to  agreement  stating  folly  the  oon- 
ditions  being  prepared  and  signed  at  onr  office  on 
Monday,  say,  at  eleven  o'clock."  The  agent  of  M. 
replied :  "  I  beg  to  accept  yours  of  this  date  re 
Mason's  Arms  on  behalf  of  Mr.  M  " 

Held,  that  these  two  letters  did  not  oonstitate 
a  contract  between  the  parties.  —  Watsok  v. 
MoAllum,  Joyce,  J. ;  87  L,  T.  647. 

CONVICT:— 

Administrator  of  convfd' a  property — Power  ofaale^ 
Act%6n  hy  convict  against  adminiatratGr — Felony  Ad, 
1870  (33  <fc  34  Vict,  c.  23),  as.  12, 17,  20.— The  power 
of  sale  over  the  proi>erty  of  a  convict  conferred,  by 
section  12  of  the  Felony  Act,  1870,  on  his  adminii- 
trator,  is  absolute,  and  is  not  limited  to  a  power 
of  sale  for  the  purpose  ol  making  the  payments 
authorized  by  the  Act.  If  in  regard  toany  sale  of 
such  property  the  administrator  has  in  fact  exer- 
cised a  discretion,  and  his  conduct  has  been  other- 
wise bond  fide,  there  has  been  a  lond  fide  sale  by 
him  within  section  17,  and  the  sale  cannot  be 
called  in  question  by  the  convict. 

Decision  of  Buckley,  J.  {anU,  p.  166,  [1903]  1 
Ch.  90),  affirmed.— Cake  v.  Abtokkson,  0,-4.,  466 ; 
[1903]  2  Ch.  279;  72  L.  J.  Oh.  634;  88  L.  T.  603. 

COPYRIGHT:- 

1.  Literary  copyright— Encycloposdia — Contributor 
and  puhlieker — Employment  and  payment — Owner- 
ship  of  cojayright— Separate  publication — Copyright 
Act,  1842  (6  <fc  6  Viet,  c,  46),  m.  2.  3,  18.— In  a  ca«e 
where  an  author  agrees  with  publishers  to  write  for 
payment  articles  for  an  encyclopaedia  to  be  pub- 
lished by  them,  and  there  is  no  express  agreement 
as  to  the  ownership  of  the  copyright  in  the 
articles,  it  is  not  to  be  inferred  as  a  matter  of  law 
from  the  fact  of  employment  and  payment  that  the 
employment  was  on  the  terms  that  the  copyright 
should  belong  to  the  publishers.  And  such  articles 
are  '<  separately  published  "  within  the  meaning  of 
the  definition  of  '*  book  "  in  section  2  of  the  Copy- 
right Act,  1842. 

8d  held  by  Bomer  and  Stirling,  L.  JJ.  {diesentiente 
Yaughan  Williams,  L.«rO* 

Held,  by  Yaughan  Williams,  KJ.,  that  in  the 
absence  of  evidence  to  the  contrary  the  true  infer- 
ence was  that  the  copyright  in  the  artides  was  to 
belong  to  the  publisher,  and  that  they  were  not 
*'  separately  published." 

Stveet  V.  Benning,  3  W.  B.  619,  16  C.  B.  469,  dis- 
custed. 

Decision  of  Joyce.  J.  (60  W.  B.  24.  [1902]  1  Ch. 
264),  affirmed.— A FLALO  v.  Lawrenoe  &  Bullbn, 
C.A.,  360;  [1903]  1  Cb.  318;  72  L.  J.  Ch.  107;  87 
L.  T.  606. 

2.  Music — Summary  jurisdiction — Evidence  t?uxt 
pirated  copies  were  being  sold  at  a  private  house-- 
Magistrate's  order  for  seizure — Musical  {Summary 
Proceedings)  Copyright  Act,  1902  (2  Ed.  7,  c.  16).  ss, 
1,  2.— The  words  <'sold  or  offered  for  sale"  in 
section  1  of  the  Musical  (Summary  Proceedings) 
Copyright  Act,  1902,  are  not  confined  to  a  sale  in  a 
pu bUc  place. 

Therefore  where  a  court  of  summary  jurisdiction 
is  satisfied  that  pirated  copies  of  a  musical  work 
are  bemg  sold  at  a  private  house  it  has  jurisdiction 
to  make  an  order  in  the  terms  of  the  section, 
authorizing  a  constable  to  seize  such  copies  without 
a  warrant. 

Semble,  a  court  of  summary  jurisdiction  has  n*) 
power  under  section  1  to  issue  a  search  warrant 
— Fbahcis,  Be  (No.  2),  K.B.D,,  698;  88  L.  T.  806. 

3.  Music—Sale  of  pirated  muaicSeizure—  Order  of , 


magistrate  for  forfeiture — Necessity  of  summons  before 
making  order — Summary  Jurisdiction  Acts,  1848  ( 1 1 
it  12  Vict  c.  43).  «.  1,  and  1879  (42  &  43  Vict. 
c.  61).  ss.  34  and  61  (3) — Musical  {Summary  Proceed- 
ings) Copyright  Act,  1902  (2  Ed.  7,  c.  16),  ss.  1,  2.— 
A  court  of  summary  jurisdiction  has  no  power 
under  section  2  of  the  Musical  (Summary  Proceed- 
ings) Copyright  Actj  1902,  to  order  the  destruction 
of  copies  of  pirated  music  seized  by  a  constable 
when  they  were  being  offered  for  sue,  unless  the 
person  from  whom  the  copies  have  been  seized  has 
been  served  with  a  summoos  under  the  Summary 
Jurisdiction  Acts.— Francis.  Be  (No.  1),  K.B  D., 
267;  [1903]  1  K.  B.  275;  72  L.  J.  K.  B.  120;  88 
L.  T.  176. 

4.  Photograph —Photograph  taken  at  request  of 
sitter— Implied  promise  by  sitter  to  pay  photographer 
— Ownership  of  copyright — Fine  Arts  Copyright  Act, 
1862  (26  <Sb  26  Vict.  c.  68).  s.  1.— Where  a  person  has 
his  photosraph  taken  and  at  the-same  time  expressly 
or  impliemy  agrees  to  pay  the  photographer  for  it, 
the  copyright  of  the  photograph  is  vested  in  him 
by  section  1  of  the  Fine  Arts  Copyright  Act,  1862, 
even  though  the  property  in  the  negative  may 
remain  in  the  photographer. 

Observations  of  Kelcewich,  J.,  in  Melville  v.  Mirror 
of  Life  Co.,  73  L.  T.  Bep.  334,  [1895]  2  Cb.  531, 
commented  on.— BouoAS  v.  Cooke,  C.A*\  [1903] 
2K.  B.  227;  88  L.  T.  760. 

COBPOBATION:— 

1.  Borough  councillor — Disqualification — Bank- 
ruptcy— Holding  or  exercising  office — Quo  warranto. — 
By  section  32  of  the  Bankruptcy  Act,  1883,  a  bank- 
rupt is  disqualified  not  only  for  election  to,  but  also 
for  holding  the  office  of  a  borough  councillor. 
Notwithstanding  section  87  of  the  Municipal  Cor- 
porations Act,  1882,  a  bankrupt  may  stul  by  an 
mformation  in  the  nature  of  a  quo  warranto  be 
ousted  from  holding  or  exercising  the  office. — ^Bex 
V.  Bbeb,  K.B  D. ;  72  L.  J.  K  B.  608. 

2.  Borough  fund — Resolution  of  owners  and  rate- 
payers— Demand  of  poll.  What  amounts  to — Municipal 
corporation— Borough  Funds  Act,  1872  (36  <fe  36  Vict. 
c.  91),  «.  ^—Public  Health  Ad,  1876  (38  <fc  39  Vid. 
c.  65),  ScJied.  IlL,  r.  6.— A  resolution  having  been 
declared  carried  at  a  meeting  of  owners  and  rate- 
payers, one  of  the  ratepayers  present  demanded  a 
poll,  and  another  rose  and  seconded  it,  "if 
necessary  "  :  the  latter  was  told  by  the  town  clerk 
that  it  was  unnecessary  to  second  the  demand, 
which  had  been  acoed<'d  to;  the  meeting  then 
separated.  SubsequenUy  the  original  demand  for 
a  poll  was  withdrawn  by  its  proposer,  and  the 
mayor  refused  to  treat  the  action  of  the  seconder 
as  a  demand  of  a  poll  by  him.  Upon  an  application 
by  the  second  ratepayer  for  a  mandamus  to  the 
mayor. 

Held,  that  the  action  of  the  applicant  was  in 
substance  a  demand  of  a  poll  by  him  within  the 
meaning  of  rule  6  of  the  schedule. 

Queers,  whether  the  original  demand  for  a  poll 
could  be  withdrawn  after  Uie  clos«  of  the  meeting. 
—Bex  v.  Dovbe  (Mayob  of),  K.B  D. ;  [1903]  1 
.     K.  B.  668;  72  L.  J.  K.  B.  210;  88  L.  T.  296. 

3.  Contract — Agreement  not  under  seal — Bemunera" 
tion  claimed  for  services  rendered— Contract  to  pay 
implied  from  acceptance  of  benefit— Local  Government 
Act,  1894  (66  (&  67  Vict.  c.  73),  «.  66  (1).— A  rural 
district  council  employed  the  plainiiff  as  engineer 
in  connection  with  a  proposed  sewage  scheme.  The 
plaintiff  performed  the  services  which  he  was  from 
time  to  time  required  to  perform,  and  the  council 
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h«d  the  benefit  of  hie  serrioee.  The  contnot  was 
not  under  leaL 

Held  (leTening  tha  deobum  of  Darling,  J.)»  that 
the  plaintiff  wae  entitled  to  reoorer  remuneration 
for  the  serWoes  which  he  had  rendered,  although 
there  was  no  oontraot  under  seal,  becaoae  hie 
serrioee  had  been  acoepted  by  the  council,  and  the 
whole  consideration  lor  payment  was  therefore 
ezeoated. 

Olarke  ▼.  Cuckfield  Union  21  L.  J.  Q.  B.  349,  and 
NichoUon  ▼.  Bradfidd  Union,  14  W.  R  731,  L.  R. 
1  Q.  B.  620,  approved  and  followed.— Lawfoed  v. 
Bujjebioay  Bubal  Ooxthoil.  G,A„  630;  [1903] 
1  K.  B.  772 ;  72  L.  J.  K  8.  554 ;  88  L.  T.  317. 

4.  Forged  transftr  of  Hock — Innocent  tranaferee — 
Lass  incurred  hy  company — Liability  incurred  by 
company — Liahility  cu  between  company  and  trane- 
feree  to  bear  loeeSheffield  Corporation  Act,  1883  (46 
<k  47  Vict,  c  Mi.),  aa.  27,  29,  30.— The  transferee  of  a 
f orsed  transfer  of  corporation  stock,  innocently  and 
without  negligence  presented  such  transfer  to  the 
corporation  requesting  them  to  register  the  transfer. 
The  corporation,  acting  without  negli||[enoe,  accepted 
and  registered  the  transfer,  and  m  due  course 
issued  certificates  to  the  transferee,  one  of  the 
defendants,  as  holder  and  owner  of  the  stock, 
thereby  incurring  liability  to  the  real  owner  whose 
name  had  been  forged,  and  in  an  action  subse- 
quently brought  against  him  by  the  latter,  they 
were  cvdered  to  make  good  the  Ices  sustained  by 
him. 

Held,  that  as  between  the  corporation  and  the 
taransferee,  both  innocent  parties,  the  loss  incurred 
by  the  former  in  aotiog  on  the  forged  transfer  must 
be  borne  by  the  transferee  who,  although  he  had 
acted  in  good  faith  and  without  negl^oce,  had 
sent  the  forged  transfer  to  the  corporation  requesting 
them  to  act  upon  the  same. 

Opinion  of  Lindley,  J«,  in  Simm  ▼.  Anglo- 
American  Telegraph  Co.,  28  W.  B.  290,  5  Q.  B.  D. 
188,  at  p.  195,  as  to  the  liability  of  the  transferee, 
dissented  from. — Sheffield  Cobpokahon  v, 
Babglay,  K.B.D.,  204 ;  [1903]  1  K.  B.  1 ;  72  L.  J. 
B:.B.  8;  87  L.T.  479. 

5.  StatiUory  powere—Provieional  order^EUctric 
lighting — **  Public  duty  " — Negligence — Action — Act$ 
done  in  execution  of  eUUtUe-— Judgment — Coats — 
**  Solicitor  and  client^' — Appeal — FuUic  Author itiea 
Protection  Act,  1893  (66  d>  67  Vid.  c.  61),  a.  1  (6).— 
By  the  Public  Authorities  Protection  Act,  1893, 
s.  1  {J>\  judgment  for  the  defendant  in  an  action 
brought  in  respect  of  acts  or  alleged  defaults,  in 
execution  of  an  Act  of  Parliament,  "or  of  any 
public  duty  or  authority,"  carries  costs  as  between 
soUdtor  and  client. 

Held,  that  the  protection  of  the  section  extendrd 
to  a  municipal  corporation  acting  under  the  powers 
conferred  npon  it  by  a  provisional  electric  lighting 
order,  duly  confirmed  by  statute. 

The  enactment  does  not  apply  to  appeals. — 
Jbbemiah  Ambler  &  Sons  (Limited)  v.  Bbabfobd 
Corporation.  C.A.  ;  [1902]  2  Ch.  586 ;  71  L.  J. 
Oh.  744 ;  87  L.  T.  217. 

OOSTS.— See  (bounty  Ck>urt,   1,  2;   Practice,  7-15; 
Solidtor,  3-7;  Vendor  and  Purchaser,  6;  Will,  35. 

OOtJNTY  OOUBT:— 

1.  Coata  —  Action  founded  on  tort  —  Detinue  — 
Becovery  ofgooda  in  apecie^County  Couria  Act,  1888 
(51  &  62  Vict,  c,  43),  «.  116.— Section  116  of  the 
County  Courts  Act,  1888,  does  not  apply  to  an 
action  of  detinue  in  whidi  the  goods  claimed  are 
recovered  in  specie. — Du  Pasquier  v,  Cadbijry, 


Jones,  ft  Co.,  O.A.,  113;  [1903]  1  K.  B.  101;  72 
Lu  J.  KB.  78;  87  L.  Ti  619. 

2.  Costa— Money  paid  into  court—PJaintiff  rttamer" 
ing  no  more  tJian  amount  paid  in — Costs  of  pctrttctdar 
iasuM-^County  CourU  Act,  1888  (51  <t  52  Vict.  c.  43), 
s,  113.-- Where  money  has  been  paid  int»  oouii 
and  the  plaintiff  recoTers  no  more  than  the  amoinit 
paid  in,  the  defendant  is  entitled  to  the  generrf 
costs  of  the  action,  but  the  county  court  judge  has 
the  same  power  as  a  judge  of  the  ffigh  Goort  to 
giTB  the  plaintiff  the  coets  of  any  issue  on  which 
he  has  succeeded.  —  Dunn  v.  South-Bastebn 
BailwayCo.,  K.B.D.,  427  :  [1903]  1  K.  B.  358;  72 
L.  J.  K.B.  127;  88  L.  T.  60. 

3.  Execution — Seizure  of  goods  not  the  property  of 
judgment  debtor — No  claim  made  by  owner — SaU— 

Title  of. purchaser— County  CourU  Act,  1888  (51 4: 52 
Viet.  c.  43),  s,  154.— Where  goods  are  taken  in 
execution  by  the  bailiff  of  a  county  oourt.  and,  no 
daim  havinff  been  made  to  them,  are  sold  by  ibis 
bailiff,  and  it  subsequently  appears  that  they  were 
not  the  property  of  the  judgment  debtor  at  the 
time  of  tae  seizure  or  sale,  the  purchaser  does  not 
acquire  a  good  title  to  the  goods  as  against  the 
real  owner. 

OoodlockY.  Cousins,  [1897]  1  Q.  B.  348,  558,  dii- 
tinguished. — Crane  &  8ons  v.  Ormbrod,  K.  BM,  ; 
[1903]  2  K.  B.  37 ;  72  L.  J.  K,  B.  507. 

4.  Jurisdiction — Power  of  judge  to  grant  injunction 
only— Judicature  Act,  1873  (36  cO  37  Vict,  c  66),  a. 
89— County  CourU  Act,  1888  (51  d-  52  Vict.  c.  43), 
8.  56. — ^A  county  court  judge  has  jurisdiction  to 
grant  an  injunction  where  no  damagee  are  daimtd, 
provided  that  the  daim  is  one  in  which  the  damages 
would,  if  claimed,  have  been  und(»r  £50. — Stilbs  v. 
EOOLBSTON,  K.B.D.,  411;  [1903]  1  K.  B.  544;  72 
L.  J.  K  B.  256  ;  88  L.  T.  294. 

6.  Practice — Joint  judgment — Order  for  committal 
against  one  defendant — Power  to  issue  further  summons 
—County  Court  Bales,  1889,  r.  25.— The  power  of 
the  county  court  jadge  to  issue  a  committal  order 
is  a  new  jurisdiction  in  which  he  has  to  conaider  all 
the  facts  of  the  esse,  and  is  not  analagooa  to  the 
old  writ  of  fi,  fa.  It  is  therefore  within  bis  juiis- 
dictlon  to  give  leave  to  issue  a  judgment  summons 
against  a  debtor,  even  though  one  has  been  already 
iisued  against  a  co-defendant  to  which  no  retnm 
has  been  made. — Bex.  v.  Birmingham  Countt 
Court  Judge,  K.B.D.,  75 ;  [1902]  2  K.  B.  283 ;  71 
L.  J.  K.  B.  881 ;  87  L.  T.  296. 

See  Master  and  Servant,  1. 

COVENANT  :— 

Restrictive  covenant — Covenant  running  with  the 
land — No  land  retained  by  covenantee — Breach  after 
death  of  covenantee — Right  of  executor  to  sue. — Where 
a  negative  or  restrictive  covenant  is  imposed  upon 
the  user  of  land  it  will  not  be  enforced  against  an 
owner  not  a  party  to  the  deed  containing  the 
covenant,  if  such  covenant  is  merely  personal  and 
collateral  to  a  conveyance  of  land. 

In  1868  F.  sold  to  X.,  a  land  company,  all  his 
land  situate  at  a  certain  plaoe.  X.  covenanted  for 
themselves,  their  successors  and  assigns,  with  F., 
his  heirs,  executors,  and  administrators,  that  tiicy 
would  not  build  a  beershop  on  a  certain  portion  (2 
the  land  sold.  F.  died  in  1884,  and  X.  conveyed 
the  portion  of  land  to  which  theresMctive  covesiant 
applied,  with  notice  of  that  covenant,  to  B.  In 
1902  B.  commenced  to  build  in  d^anoe  of  the 
covenant. 

Held,  in  an  action  brought  by  the  sole  devisee 
and  administratrix,  with  the  will  annexed  of  P.,  to 
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restrain  B.  from  building,  that  no  snoh  action  oonld 
be  maintained. 

TuUc  V.  Moxhay,  2  Ph.  774,  ooniidered.— Pormby 
V.  Babkke,  C7.-4.,  646. 

See  Local  Goyemment,  8;  Vendor  and  Par- 
chaser,  6. 

CRIMINAL  LAW  :— 

1.  Conspiracy — Jcini  indidmeni  of  three  persona — 
Plea  of  "  GuiUy  "  by  one^Verdict  of  "  Not  Guilty  " 
inrtspeet  of  the  others—Withdrawal  of  plea  before 
sentence-^Juriadiction  to  allow  withdrawal — Crown 
Cases  Act,  1848  (11  tfc  12  Vict.  c.  78),* «.  1.— The 
appellant  and  tvo  other  persons  were  jointly 
charged  on  an  iodiotment  which  contained  five 
coonts  for  obtaining  money  by  false  pretences,  and 
a  sixth  connt  for  ooDspiring  to  defraud  the  Thames 
Gonserrators.  The  sixth  count  did  not  allege  that 
there  were  any  other  or  unknown  parties  to  the 
conspiracy.  All  three  defendants  were  indicted  in 
one  arraiogment.  All  pleaded  "  Not  Gailty "  to 
the  first  fiye  counts.  The  appi^llant  pleaded 
<•  Gailty  "  to  the  sixth  count ;  the  other  defendants 
plead  *•  Not  GaiJty  "  to  the  sixth  count  ai  well  as 
to  the  first  five  counts.  Tae  j  ury  returned  a  verdict 
of  •*  Not  Guilty  "  in  favour  of  the  appellant  on  the 
first  five  counts,  and  the  trial  of  the  other  d^'fend- 
ants  proceeded,  and  the  appellant  was  called  as  a 
witness  on  behalf  of  the  prosecation.  The  jury 
found  the  two  defendants  <*  Not  Gailty  "  on  all  the 
six  counts.  The  appellant  thereapon  requested  to 
be  allowed  to  withdraw  his  plea  of  •*  Guilty  "  on 
the  sixth  count.  The  cou^t  of  quarter  sessions  held 
they  bad  no  jurisdiction  to  allow  him  the  with- 
drawal, and  convicted  him. 

Held,  on  appeal,  that .  the  judgment  passed 
against  the  appellant  was  bad,  and  could  not  Btand. 

Held,  farther,  that  the  court  of  quarter  sess  ions 
had  jurisdiction  to  allow  the  appellaat  to  withdraw 
the  plea  of  "Gailty"  and  plead  "Not  Gailty" 
before  passing  sentence  upon  him. 

Held,  further,  that  a  question  arising  on  a  plea 
of  "  Guilty"  is  a  question  arising  "  on  the  trial," 
within  the  meaning  of  section  1  of  the  Crown  Ca«es 
Act,  1848,  and  that,  therefore,  the  Court  for  Crown 
Casps  had  power  under  section  2  of  thst  Act  to 
entertain  a  case  reserving  that  question,  and  in 
the  exercise  of  sach  power  to  make  such  order  as 
justice  may  require. 

Beg.  V.  Brown,  38  W.  K.  95,  24  Q.  B.  D.  357, 
foUoired. 

Beg.  V.  Clark,  15  W.  R.  48,  L  B.  1  C.  C.  54,  dis- 
approved.—Rbx  V.  Plummbr,  (7. a/2.,  137  ;  [1902] 
2  K,  B.  339 ;  71  L.  J.  K.  B.  805 ;  86  L.  T.  836. 

2.  Conspiracy-'Trades  union— Intimidation— Con- 
viction  insufficiently  describing  offence — Conspiracy  and 
ProUction  of  Property  Act,  1875  (38  cfe  39  Vict.  c.  86), 
s.  1— Summary  Jurisdiction  Act,  1879  (42  &  43  Vict. 
c.  49),  s.  39,  sub-section  1. ^Notwithstanding  sec- 
tion 39,  sab -section  1,  of  the  Summary  Jurisdiction 
Act,  1879,  it  is  still  obligatory  to  state  on  the  face 
of  a  conviction  the  facts  which  are  necessary 
ingredients  of  the  offence. 

By  section  7  of  the  Conspiracy  and  Protection  of 
Property  Act,  1875,  a  person  "  who  with  a  view  to 
compel  any  other  person  to  abstain  from  doing 
•  •  .  any  act  which  such  othf'r  person  has  a 
legal  right  to  do  .  .  •  wrongfully  and  without 
legal  authority  ,  ,  ,  injures  lus  property," 
commits  an  offence. 

The  appelUnt  was  convicted  under  this  section, 
the  conviction  stating  that  on  the  4th  of  February, 
1902,  he,  "  with  a  view  to  compel  **  the  respondent 
*'  to  abstain  from  working  for  Messrs.  John  Bowes 
&  Partners  (Limited),  at  Felling  Colliery,  which  he  l^ 


had  a  legal  right  to  do,  wrongfully  and  without 
legal  auQiority  did  injare  the  property"  of  the 
respondent. 

Held,  that  the  conviction  was  not  bad  for  not 
sufficiently  stating  the  preciss  work  which  the 
respondent  was  compelled  to  abstain  from  doing  ; 
but  that  it  was  bad  for  not  specifically  stating 
what  was  the  property  injured. 

Beg,  V.  McKenzU,  41  W.  B.  144.  [1892]  2  Q.  B. 
519,  and  Ex  parte  Wilkins,  64  L.  J.  M.  O.  221,  43 
W.  B.  Dig.  57,  considered. — Smith  v.  Moody, 
K.B.D.,  252 ;  [1903]  1  K  B.  56;  72  L.  J.  K.  B.  43 ; 
87  L.  T.  682. 

3.  Penalties— Informer— Discretion  of  magistrate 
to  deprive  informer  of  portion  of  penalty —Metro- 
politan Police  Courts  Act,  1839  (2  A  3  Vict,  c.  71),  s. 
3^— Betting  Act,  1853  (16  &  17  Vict.  c.  119),  «.  9.— 
Notwithstanding  section  9  of  the  Bettiug  Act, 
1853,  which  says  that  one-half  of  every  .pecuniary 
penalty  which  shall  be  adjudged  to  be  paid  under 
that  Act  shad  ba  paid  to  the  informer,  a  Metro- 
politan police  mairiatcate  has,  uader  se  :tioa  34  of 
the  Metropolitan  Police  Charts  Act,  1839,  a  discre- 
tion to  deprive  an  informar  in  proceddmgs  uader 
the  Betting  Act,  1853,  of  any  share  in  the  penalty 
imposed  imder  that  Act,  even  though  the  informer 
has  not  bf-en  guilty  of  any  corrupt  practice. — 
Hawkb  v.  Mackenzie  (No.  3),  K,B.D,,  239;  [1902] 
2  K.  B.  234;  71  L.  J.  K.  B.  570;  87  L.  T.  131. 

4.  Sale  of  intoxicating  liquor  to  child  under  four- 
teen— Delivery  in  vessel  improperly  corked  and  sealed 
— Intoxicating  Liquor  [Sale  to  Children)  Act,  1901 
(1  Ed.  7,  0.  27),  ss.  2,  5.— Where  the  holder  of  a 
licence  to  sell  intoxicAting  liqaor  sells  or  delivers, 
save  at  the  residence  or  working  place  of  the  par- 
chaser,  any  such  liqaor  to  a  child  under  the  age  of 
fourteen  years  for  consumption  by  any  person  on 
or  off  the  premisss  in  a  vessel  not  corked  and  sealed 
as  required  by  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901,  he  is  guity  of  an  offence  under 
section  2  of  that  Act,  notwithstanding  that  at  the 
time  he  sold  and  delivered  such  liquor  he  honestly 
believed  that  the  vessel  was  properly  corked  and 
sealed  in  accordance  with  the  requirements  of  the 
Act,— Bbooks  v.  Mason,  K.B.D,,  224 ;  [1902]  2 
K.  B.  743 ;  72  L.  J.  K.  B.  19 ;  88  L,  T.  24. 

5.  Sale  of  intoxicating  liquor  to  children — Vessel 
not  properly  sealed— Evidence— Oummed  paper  label — 
Intoxicating  Liquors  {Sale  to  Children)  Act,  1901  (1 
Ed.  7,  c.  27),  s.  2.— The  appellaat  was  charged 
under  section  2  of  the  Intoxicating  Liquors  (Sale 
to  Children)  Act,  1901,  with  selling  beer  to  a  child 
under  fourteen,  the  beer  not  being  sold  in  a  sealed 
vessel.  It  was  proved  that  a  gummed  paper  label 
was  affixed  over  the  screw  stopper  of  the  bottle,, 
extending  about  an  inch  down  two  sides  of  the 
neck  of  the  bottle.  The  label  was  dry  at  the  time 
of  sale,  but  by  moistening  the  label  with  the 
tongue  and  so  damping  the  gum  the  label  could 
be  removed  without  its  being  torn.  The  justices 
found  that  the  bottle  was  not  sealed  as  required 
by  the  Act,  and  convicted  the  appellant. 

Held,  that  there  was*  evidence  to  support  the 
finding  of  the  justices.— Mitohsll  v.  Cbawshaw, 
K.B.D. ;  [1903]  1  K.  B.  701 ;  72  L.  J.  K.  B.  389 ; 
88  L.  T.  463. 

6.  Summary  jurisdiction  —  Prosecution — Unlaw^ 
fully  killing  house  pigeon— Bight  of  any  person  other 
than  owner  to  prosecute — Larceny  Act,  1861  (24  ^  25 
Vict,  c.  96),  s.  23. — The  right  to  prosecute  under 
section  23  of  the  Larceny  Act,  1861,  for  unlawfully 
and  willfully  killing  a  house  pigeon  under  such 
circumstances  as  do  not  amount  to  larceny  at  com* 
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mon  law,  is  not  limited  to  the  owner  of  the  pigeon- 
or  the  person  aggrieved,  and  it  is  competent  to  aay 
person  to  proseoate  for  an  offanoe  committed  under 
that  section,  even  though  compeDsation  has  been 
paid  to  the  owner  and  the  owner  is  satisfied  with 
such  compensation. — Smith  v,  Deab,  K,B,D,  ;  88 
L.  T.  664. 

7.  Treason — Procedure  -—  Defect  in  indi-dment — 
Power  to  qtuiah — Nationality — Change  in  time  of  voar 
— Adhering  to  the  King^e  enemies  in  the  realm  or 
elsewhere— 8tatate  of  Treasons  (25  Ed,  3,  c.  7)— 
Naturalization  Act,  1870  (33  <fc  34  Vict.  c.  14),  ss.  6 
and  15. — Tiie  prisoner,  a  British  subject,  went  to 
the  Transvaal  and  there  signed  a  declaration 
declaring  his  willingness  to  take  up  arms  against 
Great  Britain,  and  also  took  the  oath  of  allegiance 
to  the  Transvaal  Republic.  He  was  then  natural- 
ized there,  and  fought  against  the  British  forces. 
He  was  indicted  for  treason  under  25  Ed.  3,  Statute 
5,  c.  2,  on  a  charsre  {inter  alia)  adhering  to  the 
King's  enemies  in  uie  realm  or  elsewhere. 

Held,  that  naturalization  in  time  of  war  is  an 
illegal  act,  and  confers  no  rights  on  anyone,  and 
that  the  prisoner  was  not  protected  by  the  6th 
section  of  the  Naturalization  Act,  1870. 

Held,  further,  that  it  was  not  necessary  that  the 
prisoner  aliould  be  within  the  realm  in  order  to 
support  an  indictment  under  the  Act  of  Edward 
III. 

Held,  also,  that  in  cases  of  treason  it  is  not  usual 
to  quash  the  indictment,  but  the  prisoner  can  pro- 
oefld  by  way  of  motion  in  arrest  of  juflgment. — 
Bkx  v.  Lynoh,  K.B.D.,  619;  [1903]  1  K.  B.  444; 
72  L.  J.  K.  B.  167 ;  88  L,  T.  26. 

See  also  Bztradititm,  1 ;  Gaming,  1-5 ;  Justices, 
1 ;  licensing  Law,  6,  7. 

DISTBB8S- 

Dietress — Sale  —  Property  in  goods  distrained — 2 
W.&M,t  Sees.  1,  c.  5,  s,  2.— A  landlord  distrained 
upon  premises  for  rent  due,  and  seized  amongst 
other  articles,  a  sewing  machine  which  had  been 
hired  by  the  tenant.  Tht*  goods  were  sold  by  auction, 
and  at  the  sale  the  machine  was  bought  in  by  the 
landlord's  agent.  The  owners  of  tbe  machine  then 
seized  it.    In  an  action  for  conversion, 

Held,  that  a  sale  to  be  valid  must  be  a  sale  to 
third  iMurties,  and  that  the  buying  in  by  the  land- 
lord did  not  change  the  property  in  the  sewing 
machine. 

King  v.  England,  4  B.  &  B.   782,  followed.— 

MOOBE,    NETTLEFOLD,    &  Co.    V.    SiNGEB    MANU- 

PAOTUBura  Co.,  K,B  D,  699 ;  [1903]  2KB.  168 ; 
72  L.  J.  K  B.  577  ;  88  L.  T.  739. 

DISTBTBUTI0N8,  STATUTE  of— 

Administration  —  Inoperative  wiU  —  InUdacy  — 
Advances  to  children— Hotchpot — Statute  of  DistrHnh- 
turns  (22  <fc  23  Car.  2,  c.  10  s.  5—1  Will  4,  c,  40.— 
Where  a  will  has  become  inoperative  by  reason  of 
the  sole  executor  and  universal  devisee  and  legatee 
dying  in  the  life  of  the  testator,  there  is  a  intestacy 
withm  section  5  of  the  Statute  of  Distributions, 
and  the  provisions  of  that  statute  as  to  children 
sharing  in  the  residue  bringing  tbeir  advances  into 
hotchpot  apply. 

Deoition  of  Buckley,  J.  (50  W.  B.  91),  affirmed.— 
FOBD,  Be,  Fobd  v.  Fobd,  (7,-4.,  20;  [1902] 
2  Oh.  605 ;  71  L.  J.  Oh.  778 ;  87  L.  T.  113. 

DIVOBCB  :— 

1.  Condonation — Adultery — Desertion — Revival — 
Decree  of  dissolution  of  marriage, — Desertion  for  two 
years  without  reasonable  excuse  revives  condoned 
adultery. 

Where  a  husband  was   guilty   of    incestuous 


adultery,  which  was  condoned  by  the  wife,  aod 
he  was  afterwards  guilty  of  desertion : — 

Held,  that  the  desertion  revived  the  oondoned 
adultery,  and  that  the  wif«*  was  entitled  to  a  deci«e 
dissolving  her  marriag«. — Houghton  v.  Houghixct, 
P,D.  &  Ad.D. ;  [1903]  P.  150 ;  72  L.  J.  P.  31. 

2.  Maintenance— Bushand^s  petition — PermoKai 
alimony  for  wife—State  of  wif^s  health  and  Mer 
circumstances  —  Discrttion  of  court  —  Matrimonial 
Causes  Act,  1857  (20  <fc  21  Vict.  c.  85),  ».  32  —The 
court  has  an  absolute  discretion  under  aeotion  32  of 
the  Mafrimonial  Causes  Act,  1857,  as  to  ordering 
the  husband  to  grant  permanent  alimony  to  Us 
wife  on  a  decree  for  disiolution  of  the  mamsige» 
and  may  suspend  the  making  absolute  ol  the  decree 
until  the  husband  mskcs  provision  for  her  if  the 
wife  is  in  ill-health  and  cannot  support  herself, 
even  though  she  be  the  guilty  party  and  his  own 
conduct  be  irreproachable,  and  though  he  has 
derived  no  pecuniary  benefit  from  the  maxria^  and 
has  obtained  no  damages  from  the  co-reapondent. 

Eohertson  v.  BoherUon,  31  W.  R  652,  9  P.  D.  94, 
discussed.  —  Ashoboft  v,  Ashoboft,  C.A,^  292; 
[1902]  P.  270;  71  L.  J.  P.  125  ;  87  L.  T.  229. 

3.  Maintenance — Matrimonial  Causes  Act,  1857 
(20  d:  21  Vict,  c.  85),  s.  32.— The  oourt  has  no  power 
under  section  32  of  the  Matrimonial  Clauses  Act, 
1857,  to  order  a  lump  sum  to  be  paid  to  the 
petitioner  for  maintenance.  —  Twbntymajt  ». 
TwENTYMAH,  P.D,  &  Ad,D.,  575;  [1903]  P.  82  ;  72 
L.  J.  P.  36 ;  88  L.  T,  571. 

4.  Nullity  of  marriage— Decree — Variation  of 
settlements.— Aiteir  a  decree  absolute  had  been 
obtained  in  a  suit  for  nullity  of  marriage  on  the 
ground  of  the  incapacity  of  the  husband,  the  oooit 
was  of  opinion  that  all  points  affecting  the  ante- 
nuptial settlement  of  the  parties  should  be  dsslt 
with  finally  and  at  once,  even  though  it  was  not 
decided  whether  such  a  settlement  came  to  an  end 
by  reason  of  a  decree  absolute.  It  was  ordered 
that  the  interest  of  the  husband  (respondent)  in 
the  fund  settled  by  the  wife  should  be  extingniahed, 
and  that  the  fund  settled  by  the  husband  should  be 
retransf erred  to  him  after  payment  of  the  ooets  of 
the  petitioner  and  the  trustees  of  the  settlement.— 
Attwood  v.  Attwood,  P.D.  &  Ad.D. ;  [1903]  P.  7 ; 
71  L.  J.  P.  129  ;  87  L.  T.  750. 

5.  Order— Mistake— Power  of  oourt  to  rectify— 
Nullity  of  marriage.— Where  a  mistake  has  been 
made  in  drawing  up  an  order  the  oourt  or  a  judge 
has  power  to  alter  it,  even  where  it  is  nnder  appeal 
and  though  the  request  for  alteration  be  made  by 
the  party  who  has  given  notice  of  appeal  against 
the  order  as  drawn  up. — B.  v.  E.,  P.D.  A  Ad.D. ; 
[1903]  P.  88;  72  L.  J.  P.  44;  88  L.  T.  570. 

6.  Practice — Act  on  petition — Mode  of  trial— 
Jury— Discretion  of  cour^- Not«rithstandhig  rule  61 
of  the  Divorce  Court  Bules,  1865,  the  oourt  has  a 
discretion  whether  an  act  on  petition  shall  or  not  bs 
tried  with  a  jury. — Lowsnfxld  v.  Lowjemfkld. 
C.A, ;  [1903]  P.  177. 

7.  Practice — Consolidated  suits  for  Judicial  eeparo' 
tion  and  dissolution— Power  to  hear  in  cameriL. — ^The 
court  pos8«-sses  inherent  jurisdiction  to  order  any 
case  to  be  heard  in  camerd. 

la  a  suit  for  judicial  sepsration  by  a  wife,  tiie 
particulars  in  which  disclosed  allegations  of  filtiiy 
practices,  but  in  which  no  suggestion  was  made  of 
sodomy  or  bestiality,  the  oourt,  notwithstanding 
the  fact  that  with  the  wife's  suit  had  been  oon- 
solidated  a  suit  by  the  husband  for  dissolution  of 
the  marriage  on  the  ground  of  the  wife's  adultery 
with  the  co-respondent,  ordered,  with  the  oooasnt 
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of  all  the  parties,  that  the  case  should  be  heard  in 
earner/^  b?  a  jadffe  sitting  with  a  special  j  ary.—D. 
V.  D.,  P.D.  &  aId.  ;  [1903]  P.  144 ;  72  L,  J.  P.  61 ; 
88  L.  T.  673. 

8.  Fractiee^ffu8hand*8  peiition—Wi/e^a  adultery 
— Passive  acquiescence  on  husband^ s  part— Conduct 
conducing  to  adultery —Be/usal  of  decree.— Where,  in 
a  pntitton  for  divoroe  by  the  hnsbaQd  on  the  ground 
of  his  wife's  adnltery,  it  appeared  that  he  had  taken 
no  steps  beyond  mere  verbal  remonstrances  to 
terminate  a  ooorse  of  condaoton  the  part  of  his 
wife  and  the  co-respondent,  which,  if  it  did  not 
brinff  about  actual  aaultery  at  the  time,  eventually 
resulted  in  it, 

Held,  that  the  petitioner  was  not  entitled  to 
relief,  and  that  the  petition  should  be  dismissed. — 
Robinson  v.  Robinson,  F.D,  in  Ad.D.:  [1903] 
P,  166. 

9.  PraeUce— Intervener* s  coete.  —  Where  the  re- 
spondent did  not  deny  at  the  trial  his  adultery  with 
a  woman,  who,  on  learning  tiiat  he  was  not  going 
to  deny  the  charge,  obtained  leave  to  intervene,  and 
the  petition  as  against  her  was  dismissed. 

The  court  held  that  the  intervener  ouffht  to  be 
placed  in  the  best  possible  position  to  ^ tain  the 
costs  of  her  interventioD,  and  that  the  costs  of  it 
ought  to  fall  upon  the  respondent  as  well  as  the 
petitioner.— Wadb  v.  Wadb,  F.D.  &  Ad.D.,  464 ; 
[1903]  P.  16;  72  L.  J.  P.  1 ;  87  L.  T.  751. 

10.  Practice -^ Pleading— Oustody  of  children-^ 
Paiemiiy.  —  U  a  wife,  respondeat  in  a  suit  for 
dissolution  of  marriage,  wishes  to  raise  any  question 
as  to  the  paternity  of  any  child  or  children  whose 
custody  is  claimed  by  the  husband  (petitioner),  she 
must  file  an  answer  in  the  suit  speofically  raising 
the  question  as  to  the  paternity  of  such  child  or 
children;  and,  unless  she  so  plead,  she  will  not  be 
allowed  at  the  hearing  to  raise  any  question  as  to 
the  paternity,  in  opposition  to  her  husband's  appli- 
cation for  custody  of  such  child  or  childrf*n. — 
QoBDON  V.  QoBDON  &  Bbll,  P.D.  in  Ad.D. ;  [1903] 
P.  92;  72  L.  J.  P.  34;  88  L.  T.  673. 

BASEBOBNT:— 

1.  Ancient  lights— Consent  or  agreement— Window— 
Skylight— PrescHption  Act(2dbS  WiU.  4,  c.  71),  s:  3. 
—In  1873  the  pi^sdecessor  in  title  of  the  plaintiff 
erected  a  conservatory  abutting  on  the  defendant's 
property,  and  entered  into  an  agreement  with  the 
defendant's  predecessor  in  title  whereby  he  i^eed 
to  pay  one  shilling  a  year  to  defendant's  pre- 
decessor for  allowing  the  window  of  his  con- 
servatory to  overlook  and  open  on  to  the  defend- 
ant's property.  The  sloping  top  of  the  conservatory 
was  of  glased  glass,  as  also  was  the  whole  of  the 
vertical  side  adjoining  the  defendant's  property 
above  a  few  feet  from  the  ground.  Portions  of 
the  glased  side  of  the  conservatory  were  movable, 
so  that  when  opened  they  overhung  the  defendant's 
propertv.  The  yearly  rent  was  duly  paid  until 
1888,  when  the  conservatoiy  was  converted  into  a 
passage  or  corridor,  the  sloping  top  of  the  con- 
servatory being  retained  and  giving  light  to  and 
forming  the  roof  of  the  corridor.  The  defendant 
erected  certain  buildings  which  obstructed  the 
access  of  light  to  the  corridor  through  the  glased 
roof.  The  plaintiff  brought  an  action  for  an 
injunction  and  damages. 

Held,  that  the  w^  "window"  in  the  agree- 
ment referred  to  the  sloping  roof  of  the  oonsvrva- 

•  tory  as  well  as  the  vertical  side.  Ckmsequentiy 
the  light  was  enjoyed  only  by  virtue  of  the  said 
agreement,  which   was  a  consent  or  agreement 


within  the  meaning  of  section  3  of  the  Prescription 
Act,  and  therefore  the  action  failed. 

Decision  of  Joyce,  J.  (60  W.  R.  472),  affirmed.— 
Easton  v.  Istbd,  C.A.,  246;  [1903]  1  Oh.  406  ;  72 
L.  J.  Oh.  189 ;  87  L.  T.  705. 

2.  Church  way  for  inJiabitants  of  parish— Custom 
— Prescription  —  Trespass  —  Mandatory  injunction.  , 
— ^Tne  regular  usage  for  over  twenty  years  of  a 
church  way  by  the  inhabitants  of  a  parish  is 
sufficient  to  warrant  the  findmg  of  the  existence  of 
an  immemorial  custom,  and,  in  the  absence  of 
proper  evidenoe  limiting  such  usage  to  a  particular 
dais  of  the  parishioners  by  virtue  of  a  manorial 
custom  or  otherwise,  the  church  way  will  be  deemed 
to  be  for  the  benefit  of  the  inhabitants  of  the  parish 
generally,  to  enable  them  to  go  to  their  parish 
church. 

Any  person  within  the  custom  would  be  entitled 
to  a  mandatory  in j  auction  to  prevent  the  blocking 
up  of  a  church  way  by  the  owner  of  the  estate 
through  which  it  passes.— Brooklbbank  v.  Thomf- 
BOs;fih.D.  Joyce,  J. ;  [1903]  2  Oil.  344 ;  72  L.  J.  Oh. 
626. 

3.  Light — Implied  grant — Derogation  from  grant — 
Title  of  grantor  to  adjacent  land — Leaseholds— Build- 
ing agreement— Conveyancing  Act,  1881  (44  &  46 
Vict,  c  41),  s.  6  (2)  (4)  (6).— A  buUder  entered  into 
an  agreement  under  wnich  he  was  to  be  at  liberty 
to  enter  upon  certain  plots  of  land  for  the  purpose 
of  bmlding  houses  thereon.  On  the  completion  of 
each  house  a  lease  of  the  premises  was  to  be  granted 
him,  but  nothing  in  the  agreement  was  to  operate 
as  a  demise  of  any  part  of  the  land.  A  house  was 
built  and  a  lease  dulv  granted  to  the  builder,  who 
assigned  it  to  the  plaintiffs.  The  builder  subse- 
quently erected,  under  the  terms  of  the  agreement| 
another  house  on  an  adjoining  plot  of  land  which 
interfered  with  the  lights  of  tbe  plaintiffs'  house. 

Hdd,  that,  as  the  builder  had  no  such  interest  in 
the  adjacent  land  as  would  have  enabled  him  at  the 
time  of  the  assignment  to  the  plaintiffs  to  grant 
them  an  easement  of  light  over  it,  no  action  could 
be  maintained  by  the  plaintiffis  against  him  on  the 
ground  of  derogati<m  from  the  grant  of  light 
implied  in  the  assignment  to  them. — QuiOKB  v. 
Ohafman,  C.A.,  462 ;  [1903]  1  Oh.  669 ;  72  U  J.  Oh. 
373;  88L.T.610. 

4.  Light  —  Threatened  injury  —  Injunction  or 
damages  —  Jurisdiction  —  Special  circumstances  — 
Oppression— Lord  Cairns*  Act,  1868  (21  dt  22  Vict. 
c.  27),  s.  2. — The  plaintiff  tvas  the  owner  of  a  cottage 
possessing  ancient  lights  and  adjacent  to  ground 
whereon  the  defendant  threatened  and  intended  to 
erect  valuable  buildings  which  would  (as  the  court 
found)  materiiUly  obstruct  the  lights  and  cause  the 
plaintiff  substantial  damage.  The  plaintiff  had  been 
unwilling  to  sell  his  property  for  a  less  sum  than 
the  cottage,  together  with  its  easement  of  light, 
would,  having  regard  to  its  situation  in  relation  to 
the  adjacent  ground,  in  fact  command.  In  an 
action  for  an  injunction  to  restrain  the  erection  of 
the  proposed  building. 

Held,  that  tne  plaintiff  s  conduct  had  not  been 
extortionate,  and  that  there  were  no  circumstances 
such  as  would  induce  the  court  to  award  him 
damages  in  lieu  of  an  injunction. 

The  dictum  in  Drey/us  v.  Peruvian  Guano  Co.,  43 
Oh.  D.  316,  38  W.  R.  Dig.  63,  that  there  is  no  juris- 
diction to  grant  damagHS  in  lieu  of  a  prohibitory 
injunction,  must  be  considered  binding. — Ooopkr 
V.  Laidlbb,  Ch.D.  Buckley,  J.,  639 ;  [1903]  2  Oh. 
337;  72  L.  J.  Oh.  678. 

6.  Bight  of  support^Conveyanee-'Implied  reserva-' 
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tion—Ikuement  of  necessUy^ Right  hy  prescription. 
— In  1861  the  sidee  of  a  dock  were,  with  the  consent 
of  the  oocnpiers  of  an  adjoining  wharf,  and  ako 
of  the  freeholders  of  both,  supported  by  tie-rods 
which  passed  through  the  soil  of  the  wharf  and 
were  fastened  by  nuts  to  piles.  In  1877  the  wharf 
was  sold  to  the  plaintiffs,  but  the  conveyanoe  con- 
taioed  no  reservAtion  of  any  right  of  support  by 
the  tie-rods.  In  1886  the  dock  was  sold  to  the  pre- 
decessors in  title  of  the  defendants.  In  1900  the 
plaintiffs,  on  maldog  some  excavations  on  their 
wharf,  oame  across  a  number  of  the  tie-rods  and 
claimed  the  right  to  remove  them,  though  they 
still  supported  the  dock.  No  part  of  any  of  the 
rods  was  visible,  except  two  nuts  on  the  outside  of 
certain  piie|s  on  the  plaiutiffd'  wharf,  and  the 
plaintiffs'  had  no  knowledge  of  the  existence  of  the 
rods  until  1900. 

Held  (Vaugban  Williams,  L.J.,  dissenting},  that 
the  support  of  the  tie-rods  was  not  such  an  easement 
of  necesuty  that  a  roserv«tion  of  sach  a  rigbt  ought 
to  be  implied  in  the  conveyance  of  1877 ;  that  the 
rods  did  not  form  part  of  tiiie  corporeal  structure  of 
the  dock  so  as  not  to  have  passed  b^  the  convey- 
ance to  the  plaintiffs  of  the  adjoiuiog  property ; 
that  the  defendants  had  not  acquired  any  easement 
against  the  plaintiffi  by  prescription,  as  the  enjoy- 
ment of  it  had  not  been  open,  and  the  plaintiffs  were 
not  aware  of  it,  and  there  were  no  droumstaooes 
sufficient  to  justify  the  court  iu  holding  that  the 
plaintiffs  ougbt  to  have  such  kno  vledge  attributed 
to  them,  or  were  put  on  inquiry,  and  therefore  the 
plaintiffi  were  entitled  to  removd  the  tie-rods. 

Per  Stirling,  L.J.--The  **  easements  of  necRSsity  " 
referred  to  in  the  judgments  in  Wheeldon  v.  Burrowe^ 
41  L.  T.  Bep.  327,  12  Ch.  Div.  31,  as  reserved  by 
implication  in  favour  of  a  grantor  of  land  are  ease- 
ments without  which  the  property  retained  cannot 
be  used  at  all,  and  not  those  merely  necessary  to 
the  reasonable  enjoyment  of  the  property. 

Held  (by  Vaughau  Williams,  L  J.),  that  the  tie- 
rods  constituted  a  corporeal  part  of  the  dock,  and 
were  essential  to  its  maintenance  as  it  stood  before 
and  at  the  time  of  the  conveyance,  and  therefore  the 
right  to  keep  them  in  the  position  in  which  they 
were  was  an  easement  of  necessity  which  was 
reserved  by  implication  on  the  conveyance  of  1877 ; 
that  under  the  circumstances,  especially  the  fact 
that  the  two  nuts  were  visible,  the  plaintiffs  were 
put  on  inquiry,  and  knowledge  of  the  presence  of 
the  tie-rods  must  be  imputed  to  them,  and  there- 
fore the  defendants  had  aho  obtained  that  right 
by  prescription.  —  Union  LiGHTBRAaK  Co.  v. 
London  Gbavino  Dock  Co.,  C.A.\  [1902]  2  Ch. 
657  ;  71  L.  J.  Oh.  791 ;  87  L.  T.  381. 

6.  Way  enjoyed  with  the  land  Bold^  Conveyancing  and 
Law  of  Property  Act,  1881  (44<fc  45  Vict.  c.  41},  «.6, 
Buh'Section  2. — ^The  owner  of  two  adjoming  houses 
sold  one  to  a  purchaser  who  was  already  iu  occupa- 
tion, and  had  at  the  date  of  the  conveyance  enjoyed 
a  way  over  the  premises  retained  by  the  vendor. 

Held,  that  the  purchaser  was  entitled  to  a  right 
of  way. 

Kay  V.  Oxley,  L.  B.  10  Q.  B.  360,  23  W.  B.  Dig. 
251,  followed.— Intbbnational  Tba  Stobss  t;. 
HoBBS,  Ch.D  Farwell.J.,  615;  [1903]  2  Ch.  165; 
72  L.  J.  Ch.  543;  88  L.  T.  725. 

7.  Way,  Bight  of— Uninterrupted  enjoyment  for 
forty  years — Enjoyment  as  of  right — Parol  licence — 
Prescription  Act,  1832  (2  c&  3  WiU.  4,  c.  71). -The 
appellant  brought  an  action  to  establish  a 
claim  to  a  right  of  way  across  the  yard  of  an 
adjoining  house  belonging  to  the  respondents.  It 
was  proved  that  the  appellant  and  her  predecessor 


in  title  had  enjoyed  the  right  of  way  opeoly  and 
regularly  for  upwards  of  sixty  years  without 
interruption,  and  that  a  fixed  sum  per  aonum  had 
been  pud  by  them  for  more  thui  forty  years  to  tt« 
owner  or  occupier  of  the  yard, .  but  there  warn  no 
evidence  of  the  origin  of  the  payment,  or  of  aay 
agreement  in  writing,  or  of  aay  request  for 
permission  to  use  the  way  during  the  forty  yean 
before  the  action  was  brought. 

Held  (affirming  the  judgment  of  the  oomt 
below),  uiat  the  proper  inference  from  the  fMls 
was  that  the  enjoyment  was  not  "as  of  right** 
within  the  meaning  of  the  Prescription  Act,  1832, 
but  that  each  payment  was  for  permission  to  ose 
the  way  for  the  ye«r,  though  no  such  permissian 
was  expressly  asked  for  or  granted ;  and  that  a  lost 
grant  subject  to  a  perpetual  quit  rent  conld  not  be 
presumed.  —  Ga&dnsb  v.  Hodgson's  Kimxrox 
BbbwebyCo..  el.;  [1903]  A.  0.  229 ;  72  L.  J. 
Ch.  558 ;  88  L  T.  688. 

See  Lwds  Clauses  Acts,  1, 7 ;  Public  Health  3,  4 ; 
Setded  Land,  5. 

ELBOTION  LAW  :— 

1,  Begistration — Mtmicipal  franchise — Oca^patum 
list-'O^'ection^Qualifying  premises  etcqmred  duiHmg 
the  qualifying  period — ** Promotion  to  an  office" — 
Appointment  of  Wesleyan  minister  hy  the  oonferenot 
of  the  connexion — Municipal  Corporations  Adl.  188S 
(45  <£;  46  Vict.  c.  50),  s.  33  (1).— The  ftppeUaat, 
a  Weslevan  minister,  was,  in  August,  1901, 
appointed  by  the  Wesleyan  Conferenoe  to 
the  ministry  of  the  Gloucester  circuit  in  soeoss- 
sion  to  a  previous  Wesleyan  minister,  and  the 
appellmt,  in  August,  1901,  entered  as  suoh  mmistsr 
into  tiie  occupation  of  the  manse,  in  the  city  of 
Gloucester,  vacated  by  the  outgoing  minister.  Tiis 
manse,  which  was  vested  in  trustees,  was  ooonpied 
by  each  successive  minister,  rent  free,  but  liie 
minister  iu  occupation  was  personally  liable  for  the 
rates.  The  appellant's  name  was  entered  in 
Division  III.  of  the  ooonpiers'  list  of  voters  of  tiu 
dty  of  Gloucester  in  respect  of  the  said  mmnse  as  a 
dwelling-house,  and  was  objected  to,  on  tiie 
ground  that  appellant  had  not  in  fact  oocapied  the 
qualifying  premises  during  the  whole  of  the 
qualifying  period.  The  appellant  oontended 
that  he  had  succeeded  to  the  qualifying  profwity 
by  "  promotion  to  an  office  "—namely,  the  mioistiy 
of  the  Gloucester  circuit,  and  that  the  oooapaney 
and  rating  of  tiie  preoedfaig  minister  was  eqoifa- 
lent  to  the  occupancy  and  rating  of  himsslf 
within  section  33,  sub-section  1,  of  the  Mnnieipil 
Corporations  Act,  1882.  Save  as  aforesaid,  no 
evidence  was  produced  at  the  revision  court  of  the 
terms  of  the  deed  of  trust  under  which  the  qo^tfy- 
iog  property  (the  manse)  was  held.  The  revising 
btffrister  on  the  authority  of  Foster  v.  MulhaU  held 
that  the  appointment  to  the  ministry  of  the 
Gloucester  circuit  was  not "  promotion  to  an  office" 
witbn  the  section,  and  accordingly  allowed  the 
objection  and  expunged  the  appellaat*8  nasM. 
The  appellant  duly  appealed,  and  the  revising 
barrister,  in  stating  a  case,  appended  to  the  ease  as 
an  exhibit  the  deed  of  trust  under  whibh  the 
qualifying  property  was  held,  and  added  a  note 
that  this  dooument  was  not  produced  in  evidenos 
at  the  revision  court 

Held,  that  the  court  could  not  regard  anytluag 
which  was  not  in  evidence  before  the  revising 
barrister  at  the  revision  oourt ;  and  that  upon  tbs 
evidence  before  him  there  was  nothing  to  show 
that  he  had  come  to  a  wrong  oondusion,  and  oon- 
sequently  that  his  decimon  most  be  affirmed. 

^        Foster  v.  MtdhaU,  10  Ir.  C.  L.  Bep.  632,  diaouswd 
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and «xp1aiaed.— Williams  y.  Blakbway,  KB.D,, 
127;  88L.T.  231. 

2.  Registration— Parliameniary/ramdhiae'^Borough 
vote^Oeeupitrs  daim —Local  Act  —  Alteration  of 
boundaries  of  parish—Part  of  parish  added  to  the 
City  of  London  except  for  rating  purposes — Metro - 
pdlitan  Meat  and  Poultry  Market  Act,  1860  (23  df  24 
Vict.  c.  cxziii,),  s.  \l—Rediatribution  of  Seats  Act, 
1885  (48  d!  49  Vict,  c  23),  Qth  8chedale.—Vnder  the 
Metropolittn  Meat  Market  Act,  1860,  the  Oorpora- 
tioo  of  the  Gity  of  London  were  anthoriBed  to  take 
a  certain  portion  of  the  parish  of  8t  Sepidohrp, 
Middlesex,  in  ooDueotion  with  the  eetabliahment  of 
a  meat  market,  and  by  leotion  Ho!  that  Aot  it  was 
provided  that,  except  for  the  purposes  of  rating, 
the  premises  so  taken  should  be  deemed  to  be  in  the 
Gity  of  London,  bat  that  they  should,  neyertheless, 
continue  to  be  rated  in  and  to  the  parish  of  St 
Sepulchre.  By  the  Bedistribution  of  Seats  Aot, 
1885,  Schedule  VL,  the  parish  of  St.  Sepulchre, 
Middlesex,  was  included  in  the  East  Division  of  the 
Parliamentary  Borough  of  Finsbury. 

The  appellant,  who  was  the  occupier  of  a  stall  in 
the  meat  market  on  a  portion  of  theab  we  premise*, 
claimed  to  have  his  name  inserted  ii  Division  I.  of 
the  oocupiers'  list  of  voters  for  the  Eut  Division  of 
the  Parliamentary  Borough  of  Finsbury,  and  his 
claim  was  objected  to. 

The  revising  barrister  disallowed  the  claim,  on  the 
ground  that,  on  the  true  onstraotion  of  the  Act  of 
1860,  the  qualifying  premises  ceased  in  1860  to  form 
part  of  the  parish  of  St.  Sepulchre,  Middlesex,  for 
the  purposes  of  the  electoral  franchise,  and  that 
that  was  so  notwithstanding  the  provision  as  to 
rating  contained  in  section  11. 

The  Court  affirmed  his  deoisi-tn  on  the  same 
grounds.— PiOKASD  v.  Pbeston,  K.B.D,,  156. 

3.  Begistration — Parliamentary  franchise --Occu' 
pation  daim  —  Disabilities  —  Volunteer  absent  on 
military  service  in  South  Africa — **  During  the  con- 
tinuance of  the  present  war  " — Declaration  of  peace— 
Electoral  Disabilities  (Military  Service)  Removal  Act, 
1900  (63  Vid  c.  8),  ss.  1,  Z— Electoral  Disabilities 
Removal  Ad,  1891  (54  Vid.  c  11),  «.  2.— The  appel- 
lant, who  claimed  to  be  placed  on  the  occupiers*  iist 
of  electors  for  the  parish  of  St.  Clement's,  Ipswich, 
had  volunteered  and  was  abseot  on  military  service 
in  S3uth  Africa  during  the  whole  of  the  twelve 
months  preceding  the  15th  of  Jaly>  1902.  The 
claim  was  objected  to.  The  revisino:  barrister 
decided  that,  as  peace  was  proclaimed  in  June,  1902, 
the  appellant's  case  was  not  covered  by  section  1 
(L)  of  the  Blec«;oral  Disabilities  (Mditary  Service} 
Bemoval  Act,  1900,  inasmuch  as  section  3  provided 
that  the  Aot  should  apply  only  to  absence  during 
the  continuance  of  the  present  war  in  South  Afric*; 
and  he  accordingly  disallowed  the  claim. 

Held,  on  appeal,  reversing  the  revitiag  barrister's 
dedrion,  that  whether  or  not  the  benefit  of  the 
Electoral  Disabilities  (Military  Service)  Bemoval 
Act,  1900,  teroiinated  immediately  upon  the  pro- 
clamation of  peace,  the  interval  between  the 
declaration  of  peace  and  the  end  of  the  qualifying 
period  was  covered  by  section  2  of  the  Electoral 
Disabilities  Aot,  1891. 

Per  Lord  Alverstone,  L.C  J. — ^That  the  whole  of 
the  qualifying  period  was  ctvered  by  the  Aot  of 
1900,  s.  1  (i.),  as  the  word  *'  daring  "  in  section  3 
referred  less  to  the  mere  continuance  of  the  war 
than  to  the  continuance  of  military  service  rendered 
necessary  by  the  war.— Mabsh  v.  Baktoff,  K,B.D., 
155 ;  88  L.  T.  230. 

BMPLOTBE.— See  Master  and  Servant. 


ESrATE  DUrY.— See  Inland  Eevenue,  1-7. 

ESTATE  PUR  AUTRE  VIE :— 

Tenant  —  Special  occupant  —Intestacy — Devolution. 
— An  estate  pur  autre  vie  wai  conveyed  to  A.,  his 
heirs  and  assigns.  By  his  will  A.  devised  the  said 
estate  to  trustees  in  trast  for  the  use  of  B.  when  he 
should  attain  the  age  of  twenty-five,  or  at  such 
earlier  period  as  the  trustees  should  decide  upon. 
The  estate  vfsted  in  B.  who  subsequently  died 
intestate  b  afore  the  cestui  que  vie. 

Held,  that,  on  the  death  of  B.  iatestate  his 
interest  in  the  estate  pur  autre  vie  devolved 
upon  his  administrator  as  part  of  hii  personal 
estate.— Inhav,  Bb,  Inman  v.  Inmait,  Ch.D. 
Swinfen  Eady,  J.,  188 ;  [1903]  1  Ch.  241 ;  72 
L,  J.  Ch.  120 ;  88  L.  T.  173. 

ESTATE  TAIL:— 

Grant  by  Crown  for  eervices  rendered — Considera' 
tion — Reversion  in  Grown — Power  to  disentail — Fines 
and  Recoverits  Ad.  1833  (3  <fc  4  Will.  4,  c.  74),  «.  18 
—34  &  35  Hen.  8,  e.  20. «.  2.— An  «Mtatetail  granted 
by  the  Crown  to  a  subject  '*  for  divers  good  causes 
and  considerations  "  (with  reversion  to  the  Crown 
in  ca«e  of  lack  of  heirs  who  can  take  under  the 
grant)  comes  within  the  exceptions  mentioned  in 
section  18  of  the  Fines  and  Bee  weries  Act,  1833, 
and  34  &  35  H«*n.  8,  c.  20,  and  is  therafore  not 
b%rrable.— BOBINSON  V.  GiFFABD.  GKD,  Farwtll^  J.^ 
551 ;  [1903]  1  Ch.  865  ;  88  L.  T.  348. 

ESTOPPEL  :— 

Solicitor  and  Client — Conveyance  to  client  prepared 
by  solicitor — Portion  of  solieUor*s  property  comprised 
— Negligence — A  person  wbo  relies  on  an  estoppel 
by  negligence  must  show  that  he  was  led  into  a 
belief  on  which  he  ac^ed  to  his  detriment. 

A  solicitor  was  ord<«red  by  his  client  to  investi- 
gate the  title  to  and  pr«>pare  a  oonveyanoe  of 
property  adjoining  his  (the  solicitor's)  property. 
In  tiie  conveyance  a  small  portion  of  the  solicitor's 
property  wa4  comprised,  but  the  client  did  not 
believe,  nor  was  he  led  by  the  solicitor  to  b-tlieve, 
that  he  was  buying  the  small  portion  in  question. 
The  client  subsequently  brought  an  action  claiming 
the  land. 

Held,  that  the  solicitor  was  not  estopped  from 
setting  up  th<^  truth.— Bell  v.  Mabsh,  C  A.,  325  ; 
[1903]  1  Ch.  528 ;  72  L.  J.  Ch.  360;  88  L.  T.  605. 

See  Landlord  and  Tenant,  15;  Principal  and 
Agent,  2. 


EXBCUTOB.  —  See   Covenant, 
Purchaier,  7 ;  Will,  35. 


1 ;    Vendor    and 


EXTBADITION— 

Extradition  treaty  with  Belgium — Fugitive  criminal 
pleads  an  alibi — More  evidence  to  support  defence 
forthcomiug  since  committal — Jurisdidif/n  of  the  court 
to  consider  such  evidence — H'ihcM  c  >rpu9 — Procedure 
—Extradition  Ad,  1870  (33  <&  34  Vid.  c.  52),  as.  9, 
10,  11. — ^In  an  extradition  case  where  a  magistrate 
has  jurisdiction  to  commit,  and  where  there  is  any 
evidence  to  justify  a  committal,  the  court  has  no 
jurisdiction  to  renew  the  question  whether  the 
magistrate  had  properly  exercised  his  discretion  or 
not. 

Therefore,  the  court  can  only  on  an  application 
for  a  habeas  corpus  entertiin  the  que«ti  >n  of  the 
jurisdiction  of  tbe  mavi^trate  to  commit  under 
sections  10  and  11  of  the  Extradition  Act,  1870, 
and  decide  whether  the  crime  ohargftd  comes  within 
the  Act  or  whether  it  is  an  ofFencf*  of  a  political 
oharikcter,  and  the  question  whether  there  was 
evidence  to  support  the  magistrate's  decision. 

The  fact  that  there  is  fresh  evidence  forthcoming 
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whiob  was  not  before  the  magistrate,  and  whioh 
might  have  afiEiaoted  his  mind,  is  no  ffpoand  for 
irrantiDg  a  Juibeas  corpus,— ^BjiX  v,  Holloway 
Pbison  (Qovkrnob  of).  Siletti.  Bx  fabtb, 
K.B.D.,  191 ;  71  L.  J.  K.  B.  935;  87  L.  T.  332. 
See  Bankraptoy,  8. 

FAOTOEY— 

1.  Engine'houM  in  worhhome  —  Machinery  for- 
generating  electrical  efnergy— Public  "building^ — Upon 
the  premises  of  a  workhouse  under  the  oootrol  of 
the  appellants  were  an  engine-house  and  machinery 
used  for  the  purpose  of  generating  eleotrical  energy 
for  the  lighting  of  the  workhouse  and  for  other 
purposes.  The  machinery  included  an  engine,  which 
was  not  securely  fenced. 

Held,  that  the  engine-house  was  a  ^'faotoiy" 
within  the  meanioff  of  section  149,  sub-section  1  (a), 
of  the  Factory  and  Workshop  Act,  1901,  the  work- 
house beinff  a  "  public  building"  within  Part  I.  (20), 
of  the  Sizw  Schedule,  and  that  the  appellants  were 
therefore  properly  convicted  of  not  having  securely 
fenced  the  ensrioe.  —  MiLB  End  Old  Town 
OUAEDIANS  v.  HoAMS,  K,B,D. ;  72  L.  J  K.  B.  651. 

2.  Two  separate  factories  in  one  building — Common 
oumer —  Works  required  for  protection  from  fire  of  both 
factories— Right  of  entry  of  oumer  to  execute  works — 

Validity  of  notice— *' Tenement  factory^* — ^' Power 
supplied''— Factory  and  Workshop  Act,  1901  (1  Ed. 
7,  c.  22),  ss.  14  (2)  (7),  149  (1).— Separate  factories 
within  the  same  buildine  do  not  together  constitute 
a  tenc>ment  factory  wiuiin  section  149  (1)  of  the 
Factory  and  Workshop  Act,  1901,  unless  the 
mechanical  power  which  is  supplied  to  them  is 
supplied  from  a  common  source. 

Where  two  separate  factories  in  the  same  building 
which  do  not  together  constitute  a  tenement 
factory  have  a  common  owner,  the  owner  has  no 
right  under  section  14  of  that  Act,  as  against  the 
occupier  of  one  factory,  to  enter  on  that  factory  to 
do  works  which  are  reasonably  required  for  the 
protection  from  fire  of  the  other  factory  by  reason 
of  the  fact  that  works  are  aleo  reasonably  required 
for  the  protection  of  the  factory  on  which  he  pro- 
poses to  enter,  even  though  such  works  are  the 
same  (or  nearly  the  same)  for  both  factories. 

A  building  contained  two  separate  factories,  esch 
supplying  its  own  mechanical  power.  The  local 
authority,  purporting  to  act -under  section  14  (2)  of 
tiie  Act,  served  on  the  owner  of  the  building  a 
notice  requiring  him  to  construct  certain  works  for 
tiie  protection  &m  fire  of  the  two  factories  jointly. 

Held,  that  the  notice  was  invalid,  bpcause  (1)  the 
two  factories  did  not  constitute  a  tenement  factory, 
and  were  not,  therefore,  one  factory  within  section 
14  (2) ;  and  (2)  it  did  not  specify  what  works  were 
required  for  the  protection  of  both  factories  oon- 
sidered  separately. 

Held,  consequently,  that  the  owner  had  no  power, 
as  against  the  occupier  of  one  factory,  to  enter  his 
premises  to  execute  works  required  for  the  protec- 
tion of  the  other  factory.— Tollbb  v.  Spibbs  & 
Pond,  Ch,D.  Buckley,  J.,  381 ;  [1903]  1  Oh.  191 ; 
72  L.  J.  Oh.  191 ;  87  L.  T.  678. 

FALSE  IMPRISONMENT:— 

Governor  of  prison — Clerk  of  the  peace — Action 
against  governor  and  clerk  of  the  peace — Governor 
receiving  prisoner  withouit  proper  warrant  of  commit" 
ment — Warrant  by  magistrate— Sentence  altered  on 
appeal  by  quarter  sessions— No  fresh  warrant  by 
quarter  sessUms— Liability  of  governor  and  clerk  of 
peace— Summary  Jurisdiction  Ad,  1848  (11  &  12 
Vitt,  C..43),  «.  27.— The  plaintiff  was  convicted  by  a 
court  of  summary  juriadiction  and  sentenced  to  a 


term  of  imprisonment  with  hard  labour.  He  vw 
taken  to  piuon  under  a  warrant  of  oommitmeDt 
made  out  bjr  the  magistrate,  but  released  peodiag 
an  appeal  to  quarter  sessions.  The  oonvictian  wti 
affirmed,  but  the  sentence  was  altered.  No  freih 
warrant  of  commitment  was  made  out  by  tbe 
recorder  at  quarter  sessions,  but  the  oriRinal  con- 
viction by  ttie  magistrate  was  altered  by  the 
recorder  in  accordance  with  his  sentence.  Tiie 
plaintiff  was  then  taken  to  prison,  and  the  ooiy 
documents  handed  to  the  governor  of  the  pdsoa 
were  a  copy  of  the  original  convietion  by  the  mifni- 
trate  as  altered  b^  uie  recorder  and  the  origiml 
warrant  of  commitment  by  the  niagistrate.  Ea 
was  detained  in  prison  lor  some  days,  when  Ik 
conviction  was  quashed  upon  other  grounds,  and  he 
was  released. 

In  an  action  for  false  imprisonment  againit  the 
derk  of  the  peace  of  the  borough  and  the  gomur 
of  the  piison  for  unlawfully  imprisoning  the 
plaintiff. 

Held,  that  the  action  could  not  be  mafntshwd 
against  the  clerk  of  the  peace,  as  he  was  merely  a 
ministerial  officer,  and  hu  act  was  a  ministensl  sd; 
but  that  the  action  was  maintainable  agamsttbi 
governor,  as  he  was  not  justified  in  reoeivuig  the 
plaintiff  into  custody  and  detaining  him  withoata 
fresh  warrant  of  commitment  by  the  reoocder,  and 
that  the  documents  which  the  governor  recdvj)d 
were  not  equivalent  to  such  warrant  of  commit- 
ment, and  that  the  governor  was  liable  in  damages 
to  the  plaintiff.— Demeb  v.  C:k>OK,  K.B.D.;  88  L.! 
629. 

PISHBEY:- 

Oyster  fishery — Depositing  oysters  on  fareshm- 
Incident  to  right  of  fishery — Lease  of  foreshore  hf 
municipal  corporation — Validity — Sea  Fisheries  Ad, 
1868  (31  db  32  Vict,  c.45),  s.  41— Municipal  Corpm- 
tions  Act,  1882  (45  dt  46  Vict,  c,  60),  M.  105, 106, 
107,  260.— A  claim  to  the  exclusive  occupatioD  of 
part  of  the  foreshore  belonging  to  a  stranger  fa 
the  purpose  of  depositing  fresUy  dredged  OTeien 
thereon  cannot  be  supported  at  oommon  Iaw  tf 
incident  to  the  right  of  fishing  for  oysters. 

Decision  of  Wills.  J.  (50  W.  E.  151.  [1901]  2 
K.  B.  870).  reversed.— Teubo  CJoaPOEAHoy  p. 
ROWB,  C.A.,  68 ;  E1902]  2  K.  B.  709  ;  71  L.  J.  K.  B. 
974 ;  87  L.  T.  386. 

FIXTTJEE8:— 

1.  Machinery  affixed  to  freehold  by  holts  andsenwt 
— Presumption  of  law — Hire-purchase  agreesiai 
— Rights  of  mortgagees  in  possession  as  ^J*? 
owner  of  machinery. — ^The  plaintiff  snppliw 
certiiin  machines  ou  the  hire- purchase  9jt^^ 
to  the  lessee  of  a  factory,  and  by  his  ww^osm 
fixed  them  on  concrete  beds,  in  whioh  ^^'^  FJ^ 
uprights  to  which  the  machines  were  fastened  oy 
screws  and  bolts  and  nuts.  By  the  ^^^?^''?^ 
agreement  the  lessee  was  to  make  certain  peziodifisL 
payments,  and  until  the  whole  of  thepaymeat8W«« 
made  the  machines  were  to  remain  the  proper^  <^ 
the  plaintiff;  and,  further,  it  was  agreed  thst  if  tM 
lessee  made  default  in  punctual  payment  of  >^ 
instalment  the  plaintiff  was  to  have  the  P^^ 
determine  the  nirinff  and  remove  the  »^<''"?|j 
Prior  to  the  hiring  of  the  maohioery  the  ^^^^ 
mortgaged  the  faotorv.  The  lessee  made  deWc 
in  payment  of  the  mitalments  under  ^^"^ 
purchase  agreement,  whereupon  the  plaintiff  g^ 
notice  determining  the  hiring  and  demanding  ^ 
return  of  the  machinery.  A  few  days  P'*^?^^ 
however,  to  this  the  mortgagees  had  ^^^J^ 
possession  of  the  piemises  under  their  mtW^ 
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and  they  refase  to  gire  np  the  maohines,  olaimlng 
them  as  fixtures- 

In  an  action  brought  by  the  plaiotiflF  against  the 
mortgagees  to  recover  the  machines  or  their  yalne, 
Lawrance,  J.,  he  d,  on  thu  authority  of  Eohson  ▼. 
GorHnge,  45  W.  R.  366,  [1897]  1  Oh.  182,  that  the 
machines  were  fixtures,  and  refused  to  leare  any 
question  to  the  jury. 

Held,  that  the  decision  of  the  learned  judge  was 
right. 

Hohson  ▼.  Gorringe  followed. 

Gough  V.  Wood,  42  W.  E.  469,  [1894]  1  Q  B.  713, 
diatinguiahed.~RsYKOLDS  v.  Ashby,  CA,,  405; 
[1903]  1  K.  B.  87 ;  72  L.  J.  K.  B.  51 ;  87  L.  T. 
640. 

2.  Mortgagor  and  mortgagee^  Chairs  in  theatre 
screwed  to  floor — Hired  by  mortgagor-- Bemoval  by 
otoner,— The  rule  that  chattels  attached  to  the  soil 
are  fixtures  may  be  displaced  by  showing  that  they 
were  not  annexed  for  the  permanent  improyemeut 
of  the  land,  but  for  the  purpose  of  their  temporary 
enjoyment  as  chattfls. 

Aoooxdiogly,  chairs  in  a  theatre  which  are  com- 
plete in  themselves  but  are  screwed  to  tiie  floor 
for  their  better  use  and  CDjoyment  are  not 
fixtures,  and  do  not  pais  under  a  mortgage  of  the 
premises  and  fixtures.— Lyon  &  Co.  v,  London 
OiTY  AND  Midland  Bank,  K.B.D,,  400;  [1903] 
2KB.  135 ;  72  L.  J.  K.  B.  465 ;  88  L.  T.  392. 

Bee  Landland  and  Tvnant,  13. 

FOOD  AND  DBUaS.— See  AdnlUration. 
FORGED  TRANSFER.— See  Corporation,  4. 

FRAUDS,  STATUTE  of:— 

Agreement  for  service — Engagement  for  one  year  to 
commence  on  the  day  following  thai  on  which  the  con- 
tract was  made — No  memorandum — Action  to  recover 
damages  for  breach  of  agreement— 29  Car,  2,  c,  3, 
s,  4. — A  contract  for  service  for  one  year,  the 
performance  of  which  was  to  commence  from  the 
day  following  that  on  which  the  contract  was  made, 

Held,  not  a  contract  that  was  "  not  to  be  per- 
formed within  the  space  of  one  year  from  the 
making  thereof"  witbin  the  meaning  of  those 
words  m  section  4  of  29  Oar.  2,  o.  3. 

Dictum  of  Willes,  J.,  in  Cawthome  v.  Cordrey,  13 
C.  B.  N.  S.  406,  11  W.  R  C.  L.  Dig.  164,  aud  of 
Brett,  L.J.,  in  Britain  v.  Bossiter,  27  W.  R.  482, 
11  Q  B.  D.  123,  at  p.  125  approved.— Smith  v. 
Gold  Coast  and  Ashanti  Explorbbs  (Limited), 
C.A,  373 ;  [1903]  1  K.  B.  538 ;  72  L.  J.  K.  B.  235  ; 
88  L.  T.  202. 

See  Contract,  13 ;  Vendor  and  Purchaser,  8,  10. 

FRAUDULENT  CONVEYANCE:— 

Assignment  to  trust*^  for  creditors  —  Deed  of 
arrangement  —  Registration  —  Affidavit  —  List  of 
creditors — Omission—Intentional  exclusion  of  par- 
ticular  creditor — Delaying  creditors — Bona  fi'le^ — 
13  Eliz.  c.  5— Deeds  of  Arrangement  Act,  1887  (50  tJ& 
51  Vict.  c.  57),  ss,  5,  6. — A  deed  of  arrangemeot  is 
not  necessarily  void  under  section  5  of  the  Deeds 
of  Arrangement  Act,  1887,  because  in  the  affidavit 
by  the  debtor  filed  on  registration,  under  section  6, 
sub-section  1,  the  name  of  a  particular  creditor 
is  omitted. 

A  deed  of  assignment  to  a  trustee  for  creditors 
is  not  necessarily  void  under  13  Eliz.  c.  5,  because 
the  debtor  intentionally  excluded  a  particular 
creditor  from  the  benefits  of  the  deed. 

Where  a  deed  of  assignment  to  a  trustee  for 
creditors  is  impeached  as  oeing  void  under  13  BUz. 
0.  5,  the  test  is  whether  the  deed  was  really  a  bond 
fide  deed  for  the  benefit  of  creditors  or  whether  its 


object  was  to  benefit  the  debtor  at  the  [expense  of 
the  creditors. 

Decision  of  the  Division«l  Court  ( [1902]  2  K.  B. 
158,  50  W.  R.  Dig.  62)  affirme<1.— Mabeelynb  and 
Cook  v.  Smith.  C.A,,  372 ;  [1903]  1  K.  B.  671 ;  72 
L.  J.  KB.  237;  88  L.  T.  148. 

OAMING:— 

1.  Betting — Coupon  competitions — Advertisement — 
Use  of  newspaper  office  for  betting  by  advertiser — 
Liability  of  proprietor  of  newspaper — Betting  Act, 
1853  (16  <fc  17  Vict,  c  119),  ss.  1,  3.— M.,  the  pro- 
prietor of  a  newspaper  called  Football  Chat,  was 
the  occupier  of  an  office  in  Bedford-street,  Strand, 
where  has  newspaper  was  published.  T.  had  an 
office  at  Middelborg,  in  Holland,  where  he  con- 
ducted sporting  ooupon  competitions,  which,  by 
agreement  between  T.  and  M.,  were  advertised 
week  by  week  in  the  latter's  paper.  The  advertise- 
ments contained  ofiEiars  of  money  prizes  for  correct 
guesses  as  to  the  winners  of  football  matches,  and 
ofiEered  ooupons  at  cerrain  rates  to  intending  oom- 
petitors.  Appended  to  the  advertisements  were 
ooupon  sheets,  which  might  be  filled  up,  aud  were 
directed  to  be  sent,  with  postal  order,  to  Football 
Chat,  Middelburg,  Holland.  M.  was  paid  by  T. 
for  these  advertisements  a  much  higher  price  than 
the  ordinary  rate  charged  for  advertisements,  and 
was  also  paid  at  the  ordinary  rate  for  publishing 
the  names  of  the  prize-winners;  but  M.  did  not 
share  in  the  profits  of  the  ooupon  competition.  The 
postal  orders  were  returned  to  Eugland  and 
collected  by  a  bank  and  placed  to  the  credit  of  T. 

Hdd,  that  there  was  evidence  that  T.  was  a 
person  using  the  office  of  M.'s  newspaper  for  the 
purpose  of  money  being  received  by  T.  as  the  con- 
sideration for  a  promise  to  pay  money  on  the  event 
of  a  game  within  the  meaning  of  section  1  of  the 
Bettmg  Act,  1853,  and  that  BC.  was  a  person  know- 
ingly aud  wUfuUy  permitting  Ms  office  to  be  used 
as  aforesaid  within  tbe  meaning  of  section  3  of  the 
said  Act.— Maoebnzib  v.  Hawks,  K.B.D.,  233; 
[1902]  2  K.  B.  216 ;  71  L.  J.  K.  B.  561 ;  87  L.  T. 
122. 

2.  Betting — Coupon  competition — Advertisement — 
User  of  newspaper  office  by  advertiser  for  betting — 
Publication  of  information  or  advice  with  respect  to 
betting^Betting  Ad,  1853  (16  <£;  17  Vict.  c.  119),  ss. 
1,  1— Betting  Act,  1874  (37  <fc  38  Vict.  c.  15).  s.  3, 
sub-section  1. — M.*  tbe  proprietor  of  a  newspaper, 
and  the  occupier  of  the  office  thereof  iu  England, 
published  an  advertisement  in  the  said  paper 
whereby  it  appeared  that  such  office  was  used  for 
the  purpose  of  a  coupon  competition  conducted  by 
auottier  person  abroad,  in  thi  carrying  out  of  which 
money  was  received  by  such  person  abroad,  as  the 
consideration  for  a  promise  to  pay  money  on  the 
event  of  a  football  match. 

Held,  that  M.  was  liable  to  be  convicted  upon  a 
summons  under  section  7  of  the  Betting  Act,  1853. 

M.  also  published  an  advertisement  in  his  paper 
whereby  it  appeared  that  two  other  persons,  whose 
addressee  were  ffiven,  respectively  would,  on  appli- 
cation, give  information  for  the  purpose  of  or  with 
respect  to  certain  bets,  wagers,  events,  or  contin- 
gencies mentioned  in  the  Betting  Act,  1853. 

Held,  that  M.  was  liable  to  be  convicted  of  an 
ofiESmce  under  section  3,  sub-section  1,  of  the 
Betting  Act,  1874. 

B^.  V.  Stoddart,  49  W.  R.  173,  [1901]  1  K.  B. 
177,  followed. 

atoddart  v.  Argus  Frinting  Co.,  49  W.  R.  666, 
[1901]  2  K.  B.  470,  overruled.  —  Hawkb  v. 
Maoksnzib  (Nos.  1  and  2),  R.B.D.,  236;  [1902]  2 
K.  B.  225 ;  71  L.  J.  E.  a  665 ;  87  L.  T.  127. 
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3.  Betting— Place  used  for  letting — Bar  of  puhlic- 
home^Betting  Ad,  1853  (16  &  17  Vict.  c.  119),  a.  3. 
— A  bookmaker  was  in  the  habit  of  freqaenting  the 
bar  of  a  lioenied  house  at  certaia  hoars  for  the 
purpose  of  there  carrying  on  a  ready-money 
betting  business  with  persons  who  resorted  thereto, 
and  who  knew  that  he  carried  on  such  business 
there.  The  carrying  on  of  this  busiaess  was  also 
known  to  the  landlord,  and  pursued  under  some 
arrangement  or  underatandiog  with  him. 

Held,  that  the  bookmaker  used  the  bar  for  the 
purpose  of  bettiog  with  persons  resordng  thereto, 
oontrarv  to  the  provisions  of  section  3  of  the  Betting 
Act,  1853. 

Beltony,  Bushy,  47  W.  E.  636.  [1899]  2  Q.  B.  380, 
approved  and  followed.— Tbomans  v.  Hodkinson, 
K.B.D.,  286 ;  [1903]  1  K.  B.  30 ;  72  L.  J.  K,  B.  21 ; 
87  L.  T.  549. 

4.  Place  used  for  letting — Bar  of  puhlic-house — 
Permission  of  landlord — Betting  Ad,  1853  (16  (fc  17 
Vid.  c.  119),  88, 1  and  3. — Where  a  person  is  indicted 
for  oarryiog  on  betting  transactions  in  the  bar  or 
taproom  of  a  public-house,  it  is  nf^oessary,  in  order 
to  convict  him  of  an  offence  under  the  Betting  Act, 
1853,  to  produce  evidence  showing  that  the  land- 
lord permitted  him  to  carry  on  his  bettiog  transac- 
tions therp.  It  muct  be  shown  that  the  defendant 
had  something  in  the  nature  of  a  right  or  license  to 
use  the  place  for  thn  purpose  of  his  betting  business 
over  and  above  the  right  of  an  ordioary  member  of 
the  public  to  rfsort  thereto. — Rex  v.  Dkavillb, 
C.O.R.,  604;  [1903]  1  K  B.  468;  72  L.  J.  K.  B. 
272 ;  88  L.  T.  32. 

5.  Using  shop  for  unlawful  game  —  AtUomalic 
machine — Unlawful  gaming — Gaming  Ad,  1845  (8  <fc 
9  Vid,  c.  109).  s,  2— Gaming  House  Ad,  1854  (17 
<k  18  Vid.  c.  38),  8.  4.— The  sppnllant  kept  in  his 
shop  an  automatic  machine  which  was  worked  by 
puttinir  a  penny  in  the  slot  and  then  pulliog  down 
and  afterwards  releasing  a  spring,  whereby  the 
penny  was  set  in  motion  and  might  fall  into  one  of 
seven  compartments ;  if  it  fell  into  the  centre  com- 
partment a  ticket  was  automatically  delivered 
entitliog  the  recipient  to  two  pennyworth  of  goods 
sold  in  the  shop,  if  it  fell  into  two  other  compart- 
ments the  penny  was  automatically  returoed.  but 
if  it  fell  into  any  of  the  other  four  compartments  it 
was  retained. 

Held,  tbat  thn  user  of  such  machme  was  an  un- 
lawful game  within  the  meaning  of  the  Ga>»ing 
Act,  1845,  s.  2,  and  the  Chiming  House  Act.  1854, 
and  that  the  appellant  had  been  rightly  convicted 
under  section  4  of  the  latter  Act  of  having  opened, 
kept,  and  u«ied  his  shop  for  the  purpose  of  unlawful 
framing  — -FrBLDiNQ  v.  Tttbneb,  K,B,D,,  543 ; 
[1903]  1  K.  B.  867 ;  72  L.  J.  K  B.  542. 

QAS:— 

1.  Arrears  of  gas  rent  due  by  outgoing  tenant— 
Purchase  ly  inc  ming  tenant  of  outgoing  tenanfs 
lusiness  and  interest  in  premises — Right  to  recover 
from  incoming  tenant — Gasworks  Clauses  Actt  1847 
(10  iSc  11  Vid.  c.  15).  8.  16— Metropolis  Gas  Ad,  1860 
(23  &  24  Vict  c  125),  s.  39— Gas  Light  and  Coke 
Co:s  Ad,  1872  (35  &  36  Vid.  c.  xxiii.),  s.  18.— By 
Be<-tioD  18  of  the  G«s  Liicht  and  Coke  Oo.'s  Act, 
1872,  it  is  provided  that  ''in  cmc  any  consumer 
leave  thn  premises  where  gas  was  supplied  to  him 
without  paying  to  the  company  the  rate  or  meter 
rent  due  fr<>m  him,  thn  company  shiJl  not  require 
from  the  next  tenant  of  the  premises  payment  of 
arrears  so  left  unpaid,  unless  the  incoming  tenant 
agreed  with  the  defaulting  consumer  to  pay  such 
arrears,  or  unless  the  incoming  tenant  shall  con- 


tinue the  trade  or  business  of  the  outgoing  tenant 
and  shall  have  paid  to  the  owner,  lessee,  or  mort- 
gagee in  possession  or  to  the  outgoing  teoant  of 
such  premises  a  consideration  for  so  doing ;  but  the 
company  shall,  notwithstanding  any  such  arrean, 
in  the  abience  of  collusion  between  theontgotog 
and  incoming  tenant,  supplv  gas  to  the  inooming 
tenant,  as  required  by  this  Act,  on  being  required 
by  him  to  do  so." 

Held,  that,  by  virtue  of  the  above  section,  arrears 
.  of  rent  left  due  for  gas  supplied  to  a  tenant  of 
premises  who  has  sold  the  lease  thereof  and  the 
goodwill  of  the  business  he  carried  thereon  to  an 
incoming  tenant,  who  continued  the  trade^  or 
business  of  the  outgoing  tenant  on  the  said  premises, 
may  be  recovered  by  action  by  the  gas  company 
from  the  incoming  tenant. 

Decision  in  Gas  Light  and  Coke  Co.  ▼.  Mead^  45 
L.  J.  M.  0.  71,  24  W.  E.  Dig.  Ill,  ovMruled.— 
Gas  Light  and  Cokb  Co.  v.  Gannon  Brswebt 
Co.,  OA.y  565;  [1903]  1  K  B.  593;  72  L.  J.  K.  B. 
308 ;  88  L.  T.  314. 

2.  London  County  Council — Power  to  test  gas  ou 
Sundays — **  Daily,** — A  series  of  Acts  of  Parlia- 
meut  commencing:  in  1868  provided  for  the  *'  daily*' 
testing  of  the  defendai  t  company's  gas  in  respect 
of  iliuminatiog  power,  pressure,  and  purity  by  the 
officers  of  the  MotrDpolitan  Board  of  Works,  whose 
powers  in  this  respect  were  transferred  to  the 
London  County  Oouocil.  There  was  no  express 
exclusion  of  Sundays  in  any  one  of  the  Acts,  but  it 
appeared  that  throughout  the  period  from  1868 
down  to  1903,  when  the  oouoty  council  daimed 
the  right  to  test  on  Sundays,  the  practice  had  been 
to  test  on  weekdays  only. 

Held,  upon  the  construction  of  the  word  "  daily  " 
in  the  statute,  that  the  pHmd  facie  meaning  of 
*' daily"  being  "every  day  of  the  week,"  no 
artificial  meaning  for  the  wora  had  been  created  by 
the  practice  which  had  hitherto  obtained,  and  thi^ 
the  L-^ndon  County  Council  were  none  the  le»s 
entitUd  to  test  on  Sundays  by  reason  of  themselves 
and  their  predecessors  not  having  chosen  to  do  so 
in  the  past.— London  County  Council  v.  South 
Mbtropolitan  Gas  Co.,  Ch,D,  Joyce,  J. ;  72  L.  J.  Ch. 
536 ;  88  L.  T.  623. 

HABEAS  COBPUS,See  Extradition. 

HIGHWAY  :— 

1.  Bridge  over  caned — Raised  approaches  to  bridge 
— Liability  to  repair  fences— 10  Geo.  4,  c  48. — A 
canal  ompany  liable  to  repair  bridges  and  the 
"  wing  walls,  ramparts,  and  side  banks  thereof," 
bat  not  liable  to  repair  <*  roads  approaohing 
bridges  "  beyond  the  extremity  of  the  wing  walls 
thereof,  is  not  liable  to  repair  the  fences  on  the 
raised  approaches  to  bridges. 

Decision  of  Kekewich,  J.  (71  L  J.  Ch.  660,  50 
W.  R.  Dig.  64).  affirmed.— Attobnky-Genbbal  p. 
Oxford  Canal  Navigation,  C.A.,  386 ;  72  L.  J.  Oh. 
285 ;  88  L.  T.  250. 

2.  Level  crossing  over  railway — AltertUian  of  in- 
clination of  road — Liability  of  local  authority  ta  hap 
in  repair  raised  parts  of  highway— Railways  Clauses 
Consolidation  Ad,  1846  (8  <fe  9  Vid.  c.  20),  ss.  16,  56. 
— Where  a  railway  compiny  crosses  a  highway  on 
a  higher  level  than  the  road  and  necessarily  has  to 
construct  a  permanent  inclined  plane  on  each  side 
of  the  railway  so  as  to  admit  of  yehides  using  the 
crossing,  section  16  of  the  Bail  way  Clauses  Consoli- 
dation Act,  1845,  does  not  cast  the  duty  of  main- 
taining and  repairing  the  approaches  upon  the 
railway    company.— WiST    Lanoashibb    Bubal 
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GouKon.  V,  Langabhibb  and  Yobkshibb  Bail- 
way,  K.B.D.,  694. 

3.  Newitreet — Ownership  of  soil — Adjoining  owner 
-^Presumption  of  oumerBhip  usque  ad  medinm  filom 
▼isB  —-  Bebutting  evidence, — ^The  owners  of  land 
abutting  on  a  road  or  street  are  only  presumed  to 
own  the  land  ttsque  ad  medium  ftlum  vice  in  the 
absence  of  facts  to  disproye  such  presumption. 

Laad  was  taken  by  commissioners  under  an  Acfc 
of  Parliament  for  the  purpose  of  making  a  new 
street,  and  the  Act  gave  the  commissioners  power  to 
lease  the  premises  abutting  on  the  new  street  not 
wanted  for  the  purposes  of  the  Act,  but  it  w«s 
doubtful  whether  this  gave  the  comaussioners  power 
to  lease  the  loil  of  the  atreet.  The  comoDiisioners 
leased  on^  of  the  houses  to  the  plamtiffs  pre- 
decessor, ai^d  in  the  lease  the  property  was  described 
as  abuttioff  on  the  new  street 

Held,  that  the  presumption  that  the  soil  of 
the  adjoining  street  usque  ad  medium  filum 
vice  passed  with  such  lease  was  rebutted  by  the  cir- 
cumstraoes  of  the  c%se,  reeard  being  had  to  the 
provisions  of  the  Act  and  the  terms  of  the  lease.^* 

MaPPIW    BE0THEB8    V.    LiBKBTY     &     Co  ,    ,Ch,D. 

Joyce,  J.,  264;  [1903]  1  Oh.  118 ;  72 L.  J. Oh.  63 ;  87 
L.  T.  523. 

4.  Public  footpath — Bight  of  pasaage^PuUic  foot- 
path  through  lane  of  varying  breadth  between  fences — 
Presumption  as  to  extent  of  public  right— User — 
Evidence. — Where  a  public  footpath  passes  tbrou^h 
a  lane  of  irregular  shape  coutaiQing  a  private 
occupation  road  and  of  varying  breadth  between 
the  fences,  there  is  no  presumption,  as  there  is  in 
the  case  of  an  ordinary  public  highway  bounded  by 
fences,  that  the  publio  right  exr«nds  to  the  whole 
space  between  the  fences.  The  question  how  far  in 
such  cases  the  public  right  extends  depends  upon 
the  evidence  in  each  particular  case,  and  the  mere 
fact  that  the  public,  in  passing  through  the  lane 
have  befn  accustomed,  without  objection,  to  walk 
upon  the  greensward  or  strips  of  gr^ss  land  between 
the  fences  does  not  show  that  any  such  presumption 
exists,  or  th«t  the  public  right  extends  to  the  fences. 
— FoBD  V.  Harrow  Urbah  Ooukoil,  K.B.D.  ;  88 
L.  T.  395. 

HUSBAND  AND  WIFE : 

1.  AiUhoTvty  of  wife  to  pledge  husband^s  credit — 
Necessaries—Action  against  husband  and  wife 
jointly,  severally,  and  in  the  alternative  —  Pre- 
sumption of  aaency— Presumption  of  autliority  to 
pledge  joint  credit— Judgment  against  vnfe—Bight  to 
procised  against  husband — Election— Practice — Ord.  14, 
r.  5. — A  husband,  by  arrangement  with  his  wife^ 
made  an  annual  allowance  of  a  substantial  sum  for 
the  expenses  of  their  household.  Tradesmen  who 
supplied  goods  for  the  use  of  the  household  on  the 
orders  of  the  wife  sued  the  husband  and  wife  for 
the  price,  daimiog  against  them  jointly.  The 
pl»inti£Fs  obtained  judgment  affain%t  the  wife  under 
order  14  and  proceed^  with  ue  action  against  the 
husband. 

Held,  that  the  ordinary  presumption  that  a  wife 
has  authority  to  pledge  her  husband's  credit  for 
neoessaries  was  rebuit^. 

Held,  also,  that,  even  if  any  such  presumption 
could  be  made,  at  any  rate  uie  presumption  that 
the  wife  had  authority  to  pledge  the  joint  credit  of 
her  husband  and  herself  could  not  be  made. 

Held,  also,  that,  if  the  plaintiff's  claim  could  be 
amended  by  adding  a  claim  against  the  defendants 
severally  or  in  the  alternative,  the  plaintifiEs,  having 
obtainea  judgment  on  their  several  daim  ajipalost 
the  wife,  were  debarred  from  setting  up  an  mcon- 
(istent  claim  against  the  husband. 


The  spedal  provision  contained  in  ord.  14,  r,  5, 
that  a  plaintiff  who  has  obtained  judgment  under 
that  onler  against  one  of  two  defendants  may  pro- 
ceed with  8ie  action  affainst  the  other,  does  not 
apply  where  the  ^intiff  daims  against 
the  defendants  in  the  alternative. — Mobei 
Bbothess  v.  WssTMOBLAin)  (Eabl),  C.A,,  290; 
[1903]  1  K.  B.  64;  72  L.  J.  K.  B.  66;  87  L.  T. 
635. 

2.  Insurance  —  Policy  of  assurance  —  Married 
Women's  Property  Act,  1870  (33  dh  34  Vict  c  93),  s. 
^0— Policy  **for  benefit  of  his  wife,  or  if  she  be  dead 
bdufeen  his  children  ** — Death  of  wife  and  subsequent 
marriage  of  assured — Children  bom  before  and  after 
issue  of  policy — Child  of  second  marriage* — A  man 
who  had  a  wife  and  four  children  effected  a  policy 
of  assurance  on  his  life  under  the  Married  Women's 
Propfr:y  Apt,  1870.  Toe  policy  was  expressed  to 
be  '<  for  the  benefit  of  his  wife,  or  if  she  be  dead 
between  his  children  in  equal  proportions."  The 
wife  died,  having  had  four  more  children  after  the 
issue  of  the  policy.  The  assured  subsequently 
married  again,  and  had  one  child  by  his  second 
wiU,  On  his  death,  leaving  his  widow  and  nine 
children  him  surviving. 

Held,  that  the  widow  was  not  entitled  to  par- 
ticipate in  the  policy  moneys,  but  that  they  went 
to  the  children  of  the  first  and  second  marriages 
in  equal  shares. 

In  re  Burrow's  Trusts,  (1864)  10  L.  T.  184, 
followed.— Griffiths'  Policy,  Re,  Ch.D,  Joyce,  J. ; 
[1903]  1  Ch.  739 ;  72  L.  J.  Oh.  330 ;  88  L  T.  547. 

3.  Separation  order — Adultery  of  wife — Liability 
of  husband  for  weekly  payments— Appeal, — Where  an 
order  for  a  weekly  payment  by  a  husband  to  his 
wife  is  made,  and  the  wife  subsequently  commits 
adultery,  the  husband  is  entitled  to  have  the  order 
discharged  though  he  has  been  guilty  of  conduct 
conducing  to  the  adultery. 

No  appeal  lies  under  section  11  of  the  Summary 
Jurisdiction  (BCarried  Women)  Act,  1895,  to  the 
Probate  Division,  but  the  court  may  state  a  case 
for  the  King's  Bench  Division  on  a  point  of  law. — 
BUTHKE  r.  BUTHBB,  K,B.D. ;  [1903]  2  K.  B.  270. 

INCOME  TAX.— See  Inland  Bevenue,  10-18. 

INDIA.  LAW  of:— 

Principal  and  agent — Manager  of  family  property 
— Bight  to  sue  beneficiary. — ^The  matiager  of  a  joint 
family  property  in  India  is  not  the  agent  of  the 
members  of  the  family  who  are  interested  in  it,  so 
as  to  make  them  liable  to  be  sued  as  if  they  were 
his  principals. 

Judgment  of  the  court  below  affirmed. — Anna- 
MALAi  Chetty  v.  Mubuqasa  Chbtty,  P.  (7.  J  88 
L.  T.  712. 

INFANT  :- 

I.  Building  society — Infant  member — Advances — 
Mortgage— IfifanW  Belief  Act,  1874(37  <fc  38  Vid.  c. 
62),  s,  I— Building  Societies  Act,  1874  (37  &  38  Vict, 
c.  42),  ss.  13,  38.— Thn  BaUding  Societiei  Act,  1874, 
enables  an  infant  to  become  a  member  of  a  bui'ding 
society,  where  the  rules  do  not  prohibit  it,  but  it 
does  not  authorize  him  to  borrow  money  by  means 
of  advances  on  mortgage  of  his  property,  for  it  is 
not  a  necessary  part  of  a  member's  position  to  do 
so. 

An  infant  member  of  a  building  society  purchased 
a  piece  of  land  by  means  of  a  loan  from  the  society, 
paid  to  the  vendor,  and  gave  the  society  a  mort- 
gage t9  secure  the  loan  and  further  advances, 
which  were  expended  in  building  operations  on  the 
land. 

Held,  that  the  mortgage  was  void  under  the 
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Infants'  Relief  Aot,  1874,  but  that  the  lOOMty  were 
entitled  to  a  charge  on  the  land  for  the  parchaee- 
money  paid  to  the  vendor,  together  with  interest  at 
4  per  oent.  on  that  amount. 

Dednon  of  the  Court  of  Appeal  (50  W.  R  179, 
[1902]  1   Ch.   1)  affirmed.  — Nottingham  Pbb- 

MAKBNT  BXNBFIT  BtTILDING  SOOISTY  tf.  THTTBSTOK, 

H.L  ,  273;  [1903]  A,  C.  6;  72  L.  J.  Oh.  134;  87 
L.  T.  629. 

2.  CusMy  of  child — PaUmiM/ — Evidence. — In 
f  he  case  of  a  child  bom  in  wedlock,  as  to  whose 
paternity  questions  are  raised  upon  an  application 
as  to  the  child's  custody,  if  the  husband  could, 
from  circumstances  of  time,  place,  and  health, 
have  had  nuptial  intercourse  with  his  wife,  the 
mother  of  the  child,  and  it  be  not  proved  that  he 
did  not  have  such  intercourse,  he  must  be  con- 
sidered the  father  of  her  child,  even  if  she  were 
shown  to  have  committed  adultery  with  any  number 
of  men. 

Sexual  intercourse  between  man  and  wife  mnst 
be  presumed,  and  nothing  except  evidence  that  the 
husband  did  not  have  such  intercourse  at  the 
period  of  conception  can  bastardize  a  child  born  in 
wedlock. 

Upon  the  authority  of  Favard  v.  Favard^  (1896) 
75  L.  T.  664,  a  writ  of  attachment  and  a  committal 
order  were  directed  to  be  issued,  upon  the  ex  parte 
application  of  the  petitioner,  against  the  respon- 
dent, who  had  taken  the  child  out  of  the  jurisdic- 
tion. —  GOBDON  V.  QOBDON  AND  QrANYILLE 
OOBDON,  P.D.  &  Ad.D. ;  [1903]  P.  141 ;  72  L.  J.  P. 
38. 

3.  Will — Agreement  for  determining  the  iruats  of 
tJie  tviU  hy  paying  off  annuitiea^Sandion  of  court  on 
behalf  of  infante^Arrangement  for  benefit  of  ii\fante 
ether  than  a  ** compromise" — Jurisdiction, — The 
court  has  jurisdiction  to  sanction  an  arrangement 
between  parties,  some  of  whom  are  infants,  not- 
withstanding that  such  arrangement  be  not  strictly 
speaking  a  "  compromise." 

Peto  V.  Gardner,  2  Y.  &  0.  C.  C.  312,  not 
followed.— Wells,  £e,  Boyeb  v  McLean,  Ch.D. 
Farwea,J.y  521;  [1903]  1  Oh.  848;  72  L.  J.  Oh. 
513;  88L.  T.  355. 

INJUNCTION  :- 

Jurisdiction  —  Atiorney^OeneraX — Public  right  — 
New  statutory  offence — Special  statutory  remedy — Bye- 
laws— Penalties—Public  ReaUh  Ad,  1875  (38  A  39 
Vict,  c,  55),  M.  167,  183,  251.— The  Attomey- 
Gtoeral  is  entitled  to  an  injunction,  as  an  ancillary 
remedy,  to  restrain  the  breach  of  a  public  right  in 
the  same  way  as  a  private  person  is  so  entitled  in 
respect  of  a  breach  of  his  private  rights ;  and  this 
is  so  in  a  case  where  the  public  right  has  been 
created  by  a  statute  which  also  provides  a  special 
remedy  for  its  breach,  as,  for  instance,  the  recovery 
of  a  penalty  in  a  summary  way. 

An  urban  district  council  having,  by  its  bye-laws, 
prescribed  (amongst  other  things)  the  wid^  of  new 
streets  under  section  157  of  the  Pablic  Health  Act, 
1875,  and  imposed  penalties  for  offences  against  the 
bye-laws  under  section  183,  which  penalties  were, 
by  section  251,  to  be  recovered  before  a  court  of 
summary  jurisdiction,  the  Attomey-Qeneral  at  the 
relation  of  the  council  brought  an  action  in  the 
High  Oourt  against  the  defendant,  who  had  con- 
travened the  bye-laws,  for  an  injunction. 

Held,  that  the  action  lay,  and  that  the  injunction 
should  be  granted.— Attobney-Qxnekal  v.  Ash- 
BOBNB  Bborbation  Gbound  Oo.,  Ch.D,  Buckley,  J,, 
125;  [1903]  1  Oh.  101 ;  72  L.  J.  Oh.  67;  87  L.  T. 
561. 


See  also  Oounty  Oourt,  4 ;  Easement,  4 ;  Trad« 
Union,  2;  Tramway,  4. 

INLAND  BEVBNUB  :— 

1.  EsUOe  duty— Gift  of  personal  property— Finance 
Act,  1894  (57  &  58  Vict.  c.  30),  «.  2,  sub-section  1  (c). 
— In  pursuance  of  a  bargain  made  between  the 
father  of  the  defendant,  who  was  shortly  ab3ut  to 
marry,  and  the  father  of  the  intended  bride,  the 
latter  agreed  to  settle  the  sum  of  £20,000  on  hii 
daughter  on  condition  that  th««  former  would  give 
his  son  the  sum  of  £10  000.  Tais  sum  was  aocc«d- 
ingly  given  to  the  defendant  by  his  father,  ti» 
marriage  settlement  was  executed,  and  the 
marriage  was  subsequently  solemnized.  ^WiQiin 
twelve  months  of  the  date  of  his  gift  to  his  son  the 
father  died. 

Held,  that  there  hai  bsen  a  £;tft  of  the  £10,000, 
and  that  estate  duty  under  section  2,  sub-s^ctum  1 
(c),  of  the  FinsDoe  Act,  1894,  was  payable  by  tiw 
defendant  in  respect  of  it. 

Attorney-General  v.  WorraU,  43  W.  R.  118,  [1895] 
1  Q.  B.  99,  and  Attorney  General  v.  Johnson,  ante, 
p.  487.  [1903]  1  K.  B.  617,  followed.— AnoBNKT- 
OSNE&AL  V.  HoLDEN,  K.B.D  ,  685  :  [1903]  1  K.  B. 
832;  72  L.  J.  K.  B.  420;  88  L.  T.  729. 

2.  Estate  duty— Incidence  in  respect  of  appointed 
fund — Besidue— Testamentary  expense  ^FtTiance  Act, 
1894  (57  &  58  Vict  c.  30).  «.  2.  sub-section  1 ;  «  6, 
sub  section  2 ;  s.  8,  sub-sections  3,  4  ;  «•  9,  sulh^ectiot^s 
1, 4.— Where  an  executor  receives  personal  iwoperty, 
appointed  in  pursuance  of  a  general  power,  tins 
property  constitutes  '*  assets  which  he  has  received 
as  executor  "  within  the  meaning  of  section  8  (3)  of 
the  Finance  Act,  1894.  Assets  which  a  penon 
rightfally  receives  as  executor  are  assets  whi^  pass 
to  him  as  executor,  within  the  meaning  of  the 
Finance  Act,  1894,  even  although  not  strictly 
speaking  assets  to  which  he  is  entitled  virMe 
ofidi. 

The  estate  duty  is  payable  out  of  the  residue  and 
not  out  of  the  appouted  funds.  Estate  duty  is  a 
testamentary  expecse. — Fernsidb,  Bs,  Bainbs  r. 
Ohadwiok,  Ch.I>.  Swinfen  Eady,  J.,  186 ;  [1903] 
1  Ch.  250 ;  72  L.  J.  Oh.  200 ;  87  L.  T.  57. 

3.  Estate  duty  —  Incidence  —  Settled  property- 
Pecuniary  and  residuary  legatees — Finance  Ad,  1894 

£r  <fc  58  Vid.  c.  30),  m.  8  (4),  9  (1)  (5)  (6),  14  (I).— 
respect  of  propc^,  of  which  the  deceased  was 
not  competent  to  dispose,  the  scheme  of  the 
Finance  Act,  1894,  is  to  tax,  not  the  interest  which 
ceased  wiUi  the  deatii,  but  the  property  ovit  of 
which  the  interest  was  enjoyed,  and  to  nudce  every 
person  who  takes  property  otherwise  than  through 
the  executor  liable  to  pay  a  propordonato  part  of 
the  estate  duty.  Accordingly,  where  property,  real 
and  personal,  was  left  upon  trust  for  conversion  and 
to  pay  an  annuity  to  the  testator's  widow  for  life, 
and  after  her  death  upon  trust  to  pay  legaciss 
amounting  to  £9,000  and  to  divide  the  resiins 
among  persons  named. 

Held,  by  the  Oourt  of  Appeal,  reversing  the 
decision  of  Buckley,  J.,  that  under  section  8  (4)  of 
the  Finance  Act,  1894,  the  estate  duty,  whiJi 
be<Ame  payable  on  the  death  of  the  widow  (who 
died  in  1900),  should  be  borne  rateaUv  both  by  the 
pecuniary  legatees  and  the  residuary  legatees ;  an4. 
consequently,  that  the  pecuniary  legatees  were  not 
entitled  to  throw  the  entire  duty  upon  the  resido<>. 
— Bebby  V,  Gaukrogbr.  C.A,,  449;  [1903]  2  Ob. 
116 ;  72  L.  J.  Oh.  435 ;  88  L.  T.  521. 

4.  Estate  duty  ^Payment  by  instalments— Interest 
— Tenant  for  life  and  remainderman— Charge  of 
interest  upon  inheritanee^Iniertet  properly  incurred 
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-^Finance  Act,  1894  (67  &  68  Vkt  c.  30),  s.  9  (6).— 
Though  a  tensot  for  life  may  properly  exercise  the 
option  given  by  8ab-B6ction  8  of  seotion  6  of  the 
Itnanoe  Act,  1894,  of  paying .  e»tate  duty  by  iikstal- 
ments,  and  thereby  incur  the  obligation  of  paying 
interest  on  the  nnpaid  instalments,  he  is  not,  as 
between  himself  and  the  remainderman,  relieved  by 
the  exercise  of  such  option  from  his  duty  to  keep 
down  interest  on  charges,  and  cannot  charge  sacQ 
interest  on  the  inheritance  as  **  interest  properly 
iooorred  by  him  "  nnder  sab-section  6  of  section  9 
of  the  Act.— Howe's  (Eabl)  Settlvd  Estates, 
Be,  C.il.,  468 ;  [1903]  2  Oti.  69  ;  72  L.  J.  Oh.  461 ; 
88  L.  T.  436. 

6.  E»t(Ue  duty — Policy  of  insurance — Settled  pro- 
pertih-Finance  Act,  1894  (67  &  68  Vict.  c.  30),  aa.  1, 
2  (0  ('i)*--lQ  1866  Sir  H.  P.  eff  cted  a  policy  of 
assarance  on  his  son's  life,  C.  E.  P.  (who  was  bom 
in  the  year  1866).  All  the  premiums  were  paid  by 
the  father.  In  1884  0.  E.  P.  married,  and  the 
I>olicy  was  brought  into  his  marriage  settiement  by 
8ir  H.  P.,  with  the  approbation  of  0.  E.  P.  In 
1897  Sir  H.  P.  died,  and  in  1900  S<r  C.  E.  P.  died, 
snd  the  insurance  company  paid  the  amount  of 
the  policy  to  the  trustees  of  tiie  settiement.  The 
Crown  claimed  duty  in  respect  of  the  policy  on  the 
death  of  Sir  G.  E.  P.  as  property  passing  on  his 
death. 

Held,  that  the  policy  fell  within  the  words  of 
section  2,  sub-section  1  {d),  as  being  an  *<  interest 
purchased  or  proyided  by  the  deceased  .  •  •  in 
concert  or  by  arrangement  with  any  other  person, 
and  that  the  fact  that  the  policy  was  void  under  14 
Geo.  3,  c.  43,  did  not  affect  the  matter,  as  the 
insuranoe  company  had  paid  the  policy  money. 

Attorney-General  r.  Dobree,  48  W.  B.  413,  [1900] 
1  Q  B.  442.  and  Attorney 'General  ▼.  RohinBon^ 
[1901]  2  Jr.  B.  67.  followed.— Attobney-Gbneuax 
V.  MuBRAY,  K.B.D,,  672;  [1903]  2  K.  B.  64;  72 
L.  J.  K.  B.  408 ;  88  L.  T.  474. 

6.  EittUe  duty  —  Settled  property — Mortgage  by 
tenant  for  life  and  remainderman— Indemnity'  to 
tenant  for  life— -Value  of  property  passing  on  death  of 
tenant  for  life — Equity  of  redemption — Finance  Act, 
1894  (67  <£;  68  Vict.  c.  30),  s.  1 ;  s.  2,  sub-section  1 
(h) ;  s.  7. — An  estate  was  settled  by  will  upon  a 
tenant  far  life  with  remainder  to  a  second  tenant 
for  life,  with  remainder  in  fee.  The  first  tenant 
for  life  and  the  remaindermen  mortgaged  the  estate 
in  fee  as  security  for  an  advance  to  the  remainder- 
men, who  alone  coyenanted  with  the  mortgagee  to 
repay  the  adTance  and  interest  thereon.  By  an 
indenture  of  even  date  the  remaindermen  coTenanted 
to  indemnify  the  first  tenant  for  life  against  any 
liability  or  loss  and  against  any  claims  or  pro- 
ceedings in  respect  of  the  m'irtgage  debt,  and  they 
conveyed  an  annuity  to  trustees  as  security  for  the 

Srf ormance  of  the  covenant  The  first  tenant  for 
e  was  iu  fact  kept  indemnified  against  any  claim 
upon  her  or  ber  estate.  On  the  death  in  1896  of 
the  first  tenant  for  life  the  Crown  claimed  estate 
duty  under  section  1  of  the  Finance  Act,  1894,  upon 
the  principal  value  of  the  estate,  without  deducting 
the  amount  of  the  mortgage  debt,  as  property 
jMSsioff  on  the  death  of  the  tenant  for  life,  on  the 
ground  that  the  tenant  for  life,  by  reason  of  the 
indemnity,  had  been  beneficially  interested  in  the 
estate  to  its  full  value. 

Held,  that  estate  duty  was  only  payable  on  the 
principal  value  of  the  estate  after  deducting  the 
mortgage  debt. 

Judgment  of  Phillimore,  J.  (60  W.  B.  270,  [1902] 
1  K.  B.  429),  reversed.— ATTOBNET-OEiniaAL  v. 


MoNTAOU  (Lobd),  C.A.,  326;  [1903]  1  K.  B.  483  ; 
72  L.  J.  K.  B.  268 ;  88  L.  J.  120. 

7.  EsUxte  duty  Succession  duty — Gift  in  lieu  of 
legacy  to  charitable  society — Agreement  for  payment  of 
annuity  to  donor — Donation  with  reservation — Bona 
Me  purchase— Finance  Act,  1894  (67  <fc  68  Vict.  c.  30). 
s.  2,  sub-section  1  (o) ;  s.  3,  sub-section  2 — Succession 
Duty  Act,  1853  (16  &  17  Vict.  c.  61),  s.  7.— An 
uuiucorporated  cbaritable  society,  iu  consideration 
of  the  payment  by  B.  of  the  sum  of  £600  in  lieu 
of  a  legacy,  agrdcd  to  pay  an  annuity  of  £26  to  B. 
durmg  his  life  and  to  his  wife  during  her  life  if  she 
survived  him.  The  commercial  value  of  the  annuity 
was  £210.  The  annuity  was  not  charged  on  the 
funds  of  the  society,  but  was  paid  by  the  directors 
as  one  of  the  ordinary  outgoings  of  the  society  to  B. 
during  his  life  and  after  his  death  to  his  widow 
during  her  life.  B.  died  in  1895,  and  his  widow  in 
1900. 

Held,  that  the  society  were  liable  to  pay  estate 
duty  on  the  whole  sum  of  £600  on  the  death  of  B. 
under  section  2,  sub-section  1  (c),  of  the  Finance 
Act,  1894,  and  were  also  liable  to  pay  succession 
duty  on  the  same  sum  on  the  death  of  the  widow, 
under  section  7  of  the  Succession  Duty  Act,  1853. 

Judgment  of  Phillimore,  J.  (50  W.  B.  366,  [1902] 
1  K.  B.  416)  varied.-^ATTOBNEY-GENEBAL  v. 
Johnson,  G.A.,  487;  [1903]  1  K.  B.  617;  72 
L.  J.  E.  B.  323 ;  88  L.  T.  445. 

8.  Excise— Practice — Costs  under  the  Summary 
Jurisdiction  Acts — Power  to  grant  to  Crown — Finance 
Act  (61  &  62  Vict.  c.  10),  s.  ^—Summary  Jurisdic- 
tion Acts.  1848  (11  <fc  12  Vict.  c.  43),  s.  18,  and  1879 
(42  A  43  Vict.  c.  47),  s.  53. — In  pursuance  of  section 
53  of  the  Summary  Jurisdiction  Act,  1879,  which 
provides  that  prosecutions  under  the  excise  laws 
are  to  be  governed  by  the  Summary  Juris  iiotion 
Acts,  cjsis  can  now  be  awarded  to  and  against  the 
Crown  iu  cases  under  those  laws. — Thomas  v. 
Pjmtchard.  K.B.D,  68:  [1903]  1  K.  B.  209;  72 
L.  J.  K.  B.  23 ;  87  L.  T.  688. 

9.  House  duty— School  buildings—"  Other  offices  " 
—48  Geo.  3,  c.  55.  Schedule  B— House  Tax  Act,  1851 
(14  ik  15  Vict.  c.  36).— The  appellant  was  the 
occupier  of  a  dwuliiug-house  and  promises,  which 
he  used  for  the  purposes  of  a  boarding  school.  He 
also  occupied  adjacent  buildings,  which  wre 
separated  from  the  first-mentioned  premises  by  a 
wall.  There  was  a  door  in  the  wall  through 
which,  by  means  of  a  oovered-in  passage,  there 
was  communication  between  the  premises  on  each 
side  of  the  walL  The  aiJMent  buildings  were 
respectively  used  as  a  chapel,  a  gymnasium,  class- 
rooms, fives  court,  and  for  such-like  Echool 
purposes  in  connection  with  the  boarding  school, 
other  than  the  ordinary  purposes  of  a  dwdling- 
house. 

Held  (reversing  the  judgment  of  Phillimore,  J.), 
that  the  adjacent  buildings  must  be  included  in 
the  valuation  of  the  premises  for  the  purposes  of 
inhabited  house  duty,  as  being  offices  belongiog  to 
and  occupied  with  the  dwelling-house  within  the 
mf  aning  of  rule  2  of  Schedule  B  of  48  Geo.  3,  c.  65. 
— Bbownb  v.  Pubtado,  C.A.  ;  [1903]  1  K.  B.  723 ; 
72  L.  J.  K.  B.  296 ;  88  L  T.  309. 

10.  Incometax— Annuity  payable  under  contract'-^ 
Option  of  such  payment — Annual  sum  consisting 
partly  of  capital  and  partly  of  interest— Income  Tax 
Acts,  1842  (5  <«:  6  Vict.  c.  36),  s.  102,  and  1853  (16  & 
17  Vict.  c.  34),  a.  2,  Schedules  C  and  2>.— Under  the 
provisions  of  a  contract  entered  into  some  years 
ago  the  Indian  Government  gave  notice  of  its 
intention  of  paying  off  the  purchase-money  for  a 
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railway  by  annual  instalments  called  annuities* 
Part  of  these  instalments  represented  capital  and 
part  interest.  Upon  payment  being 'made  income 
tax  was  deducted  on  the  whole  instalment. 

Held,  that  the  tax  was   not  payable   on  that 
portion  which  represented  the  payment  of  capital. 

Decision  of  the  Court  of  Appeal  {ante,  p.  580) 
affirmed. —Secbbtary  of  Statb  for  India  v, 
ScoBLB,  H.L.,  675 ;  [1903]  k.  0.  299  ;  72  L.  J.  K.  B. 
617. 

11.  Income  tax — Banking  company — Purchase  of 
hanking  huaineaa — Business  *'  stt  up  and  commenced  " 
within  three  years — Succession  to  business. — ^The 
respondents  acquired  under  an  agreement  the  S. 
Bank,  which  had  for  some  years  carried  on  its 
buunefis  at  W.  The  busmess  of  the  B.  Bank  was 
carried  on  for  some  months  after  the  purchase  for 
the  benefit  of  the  respondents.  The  premises  then 
became  a  branch  of  the  respondent  bank.  All 
new  cheque  books  and  pass  books  were  in  the 
name  of  the  respondent  bank.  From  the  date 
of  the  purchase  the  profits^  if  any,  earned 
at  the  W.  branch  merged  in  and  formed  part  of  the 
general  profits  of  the  respondent  bank,  and  there 
were  no  means  of  ascertaining  whether  there  were 
any  profits  or  the  proportion  of  increase  or  de- 
crease in  the  profits  of  the  bank  which  had  arisen 
from  the  purchase  of  the  business.  The  general 
assessments  of  the  respondent  bank  for  &e  two 
years  succeeding  the  purchase  included  some  portion 
of  the  profits  made  by  the  W.  branch,  if  any  were 
made,  but  it  was  impossible  to  distinguish  between 
such  profits  aod  the  general  profits  of  the  bank. 
In  the  three  years  preceding  the  purchase  the  S. 
Bank  had  made  certain  profits,  acd  additional 
assessments  were  made  upon  the  respondent  bank, 
being  assumed  profits  made  by  them  based  on  the 
averaffe  of  the  profits  of  the  S.  Bank  of  such  three 
preceding  years. 

Held,  first,  that  the  bueineis  carried  on  by  the 
respondents  was  not  ''set  up  and  commenced " 
within  the  period  of  three  years  within  the  terms 
of  the  first  proviso  of  rule  1  of  the  first  case  of 
Sdhedule  D  of  the  Income  Tax  Act,  1842 ;  secondly, 
that  the  respondents  had  not  "succeeded  to  any 
trade,  manufacture,  adventure,  or  concern  *'  within 
the  meaning  of  the  fourth  rule  applicable  to  the 
first  and  second  ease  in  Sohedule  D ;  thirdly,  that 
the  business  carried  on  by  the  respondents  was  their 
old  business,  enlarged  by  their  acquisition  of  the 
8.  Bank,  and  that  they  were  only  liable  to  be 
assessed  upon  the  three  years'  average  prescribed  by 
rule  1  of  Uie  first  cue.— Bell  v.  National  Pbo- 
viNCiAL  Bank  of  England,  K,B.D.  ;  [1903]  2  K.  B. 
249 ;  72  L.  J.  K.  B.  590 ;  88  L.  T.  840. 

12.  Income  tax — Benefice,  Incumbent  of — Per" 
quisites  or  profits  accruing  by  recuon  of  office^  Oran 
by  affiliated  branch  of  Queen  Victoria  Clergy  Siw- 
tentation  Fund — Public  office  or  employment  of  profit 
—Income  Tax  AcUy  1842  (6  <fc  6  Vict  c.  35),  s,  146  ; 
1853  (16  &  17  Vict.  c.  34),  «.  2,  Schedule  ^.— The 
appellant,  a  beneficed  clergyman,  received  for 
several  years  an  annual  grant  of  money  from  a 
diocesan  branch  affiliated  to  the  Queen  Victoria 
Clergy  Snstentation  Fund,  a  body  incorporated 
with  the  object  of  providing  adequate  remuneration 
for  the  beneficed  clergy  for  the  work  done  by  them ; 
'~  the  fund  was  not  intended  to  be  merely  a  clerical 
charity.  The  funds  of  the  diocesan  branch  were 
administered  by  a  couocil  whose  aim  was  to  raise 
the  incomes  of  all  benefices  under  £200  per  annum 
in  value  to  that  amount.  The  coonoil  did  not 
take  into  consideration  the  personal  circumstances 
of  the  particular  incumbent,  but  the  onus  rested 


ujj^n  the  applicant  of  deciding  whether  Ins  owb 
circumstances  justified  him  in  applying  for  a  icraBt. 
The  incumbent  of  a  benefice  of  lesa  thaa  £200  a 
year  was  not  necessarily  entitled  to  a  grant,  but  tfe« 
giving,  withholding,  continuance,  and  discontiiiii- 
ance  of  grants  out  of  the  funds  ware  mattect 
wholly  within  the  discretion  of  the  oounAl.  Where 
a  benefice  fell  vacant  duriog  the  year  for  wiiieh  she 
grant  was  made,  tbe  grant  was  divided  between  liks 
outgoing  and  incoming  incumbent  in  proportioa  to 
the  length  of  time  for  which  etch  had  been  incum- 
bent. 

Held  (reversing  the  decision  of  a  Divisioittl 
Court,  [1901]  2  E  B.  761),  that  thegraata  reoeived 
by  the  incumbent  from  the  diocesan  brenoh  were 
**  perquisites  or  profits  ax^rning  by  reason  of  hi^ 
offioe"  within  the  meming  of  tbe  ftrtt  mle  con- 
tained in  section  146  of  the  Income  Tax  Act,  1843. 
for  charging  duties  under  Schedule  E,  aad  that  h^ 
was  therefore  liable  to  pay  income  tax  under 
Schedule  E  upon  them.— Hbbbbkt  v.  McQtjabb. 
a  A. ;  [1902]  2  K.  B.  631 ;  71  L.  J.  K,  B.  884;  87 
L.  T.  349. 

13.  Income  taX'-CharitableinstUation — Restamrasi 
—Pfo/<«.— The  Y.MC. A.  is  a  philanthropic  aeso- 
ciation  having  classes,  gymnasium,  and  pablieatioa 
department.  Its  expenses  are  defrayed  by  charit- 
able subscriptions,  donations,  and  fees,  the  Utter  of 
which  are  not  sufficient  to  cover  the  expenditure. 
It  also  carries  on  a  restaurant  on  the  nsoal  com- 
mercial principles,  wh'ch  is  open  to  the  pabllc. 

Held,  that  the  losies  of  the  association  on  iti 
othf'r  branches  could  not  bi  set  off  again«t  the 
profits  of  tbe  restaurant.— Orovb  v.  YouNa  Uss*s 
Christian  Association,  K,B,D.  ;  88  L.  T.  696. 

14.  Income  tax—Colonvxl  investments,  Interett/roa 
— Remittances  not  identified  as  capital — Income  Tgj 
Act,  1842  (5^6  Vict.  c.  35).  s,  100.  Schedule  D  ease 
4.— By  section  100  of  the  Income  Tax  Act  of  1812 
it  is  provided  that  the  duty  chargeable  under 
Schedule  D,  case  4,  in  respect  of  interest  froia 
*' securities*'  in  the  Colonies,  &o.,  is  to  be  com- 
puted  on  the  suoas  wtiich  have  bean,  or  will  be, 
received  in  Great  Brit  tin  in  the  current  year. 

A  mutual  life  assurance  society  with  itf  hesd 
office  in  Ediaburgb,  and  where  its  managemeat 
was  exclusively  vested  in  directors,  sent  to  Aastrali« 
for  investment  down  to  the  end  of  1898  a  total  sam 
of  £1,504,000.  The  total  remittances  made  to  this 
country  to  the  same  date  was  £716.500,  while  the 
total  funds  in  Australia,  including  accamolated 
interest  and  deducting  all  Australian  expenses  to 
the  same  date,  was  £1,822,207.  The  funds  still 
remaining  in  Australia  thus  exceeded  by  £318,207 
the  sums  sent  there  for  investmeot.  The  amonnt 
remitted  to  this  country  from  Australia  in  1898  was 
£217,350.  All  this  except  £5,000  was  intermixed 
with  the  society's  fundi  in  Australia,  and  the 
society  did  not  show  in  their  statement  that  the 
balance  of  £212,350  was  in  fact  capital  sent  home. 

Held,  affirming  the  decision  of  the  First  Diriai^m 
of  the  Court  of  Session  (  [1901]  3  F.  874),  that  tlie 
iDCome  Tax  Commissiooers  had  rightly  charged 
the  £212,350  with  income  tax.— Scottish  Pboyi- 
DSirr  iKSTiTXTTioN  V.  AxLAV,  H.L. ;  [1903]  A.  C. 
129;  72  L.  J.  P.  0.  70 ;  88  L.  T.  478. 

15.  Income  tax —  Company  resident  in  UniUd 
Kingdom  hold  9S  per  cent,  of  shares  in  foreign  com- 
pany— Control — Liability  to  pay  inooTne  tax  on  profits 
made  by  foreign  company — Income  Tax  Act,  1842  (5 
&  6  Vict.  c.  35),  a  100,  Schedule  D,  case  l^Income 
Tax  Act,  1853  (l6  <fc  17  Vict,  c.  34),  s.  2,  Schedule  D, 
— The  responaent  company  was  incorporated  in 
England  and  registered  under  the  Compaoiea  Acts 
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to  acquire  {Mer  alia)  not  leas  then  95  per  cent.,  and 
did  in  faot  aoqaire  98  per  oent.  of  the  share  capital 
of  a  foreign  company,  the  remaining  2  per  oent. 
beinff  held  by  shareholders  abroad  independentiy  of 
the  Eagliah  oompanyi 

Held,  that  tlie  respondent  oompany  was  not 
assessable  nnder  Schedule  D,  case  1,  of  the  Income 
Tax  Act,  1842,  to  income  tax  npon  the  full  amount 
of  the  profita  of  the  foreign  company  aa  the  Grown 
contended,  becauae  there  waa  no  eTidence  to  rebat 
the  respondent's  contention  that  Uieur  interest  in 
the  foreiffn  company  was  simply  that  of  a  ^are- 
holder,  that  they  did  not  direct  and  control  the 
forei|^  company,  and  that  there  was  no  such 
relationship  of  principal  and  agent  or  of  master  and 
aeryant  existing  between  the  two  companies  as  to 
make  the  respondents  liable  nnder  the  daim  pat 
forward  ^y  the  Grown. 

Decision  of  Phillimore,  J.  {ante,  p.  75,  [1902]  2 
K  B.  450), affirmed— Kodak  (Limited)  v,  Glark, 
O.A.,  459 ;  [1903]  1  K.  B.  505  ;  72  L.  J.  K.  B.  369  : 
88  L.  T.  155. 

16.  Income  tax — Deductions  ^  Premium  on  life 
insurance — Advance  by  insurance  company  of  half 
premium  "Income  Tax  Act,  1853  (16  <fc  17  Vict.  c. 
34),  s,  54,  Schedules  D  and  E.—Bj  the  terms  of  a 
policy  of  life  insurance  it  was  provided  that,  if  the 
sssared  should  so  desire,  a  portion  of  the  premium 
--▼IB.,  £33,  should  in  each  year  be  advanced  by  the 
insurance  company,  and  that  the  money  so  advanced 
should,  with  interoat  thereon,  be  a  first  charge  on 
the  policy.  The  premium  was  expressed  to  be 
£66  178.  6d.  The  assured  paid  in  respect  of 
premium  each  year  £33  17s.  6d.,  and  obtained  a 
receipt  for  £66  178.  6d.,  the  balance  of  £33  being 
advanced  as  provided  for  by  the  policy. 

Held,  that,  under  section  54  of  the  Income  Tax 
Act,  1853,  the  assured  was  not  entitled  to  deduct 
from  his  assessment  to  income  tax  the  sum  of 
£66  17s.  6d.,  as  the  amount  of  the  annual  premium 
paid  by  him  for  life  iniurance,  but  only  the  sum  of 
£33  17s.  6d. 

Judgment  of  Phillimoro.  J.  (50  W.  R.  618,  [1902] 
2  K.  B.  255),  reversed.— HUNTEB  v.  Rbx,  C.A.y  489 ; 
[1903]  1  K.  B,  514;  72  L,  J.  K.  B.  230 ;  88  L.  T. 
184. 

17.  Income  tax— Salary —DeducticnsSum  payable 
or  chargeable  by  virtue  of  any  Act  of  Parliament — 
Income  Tax  Act,  1842  (5  <&  6  Vict,  c.  35),  «.  146,  rr, 
1,  9,  Schedule  E —Manchester  Corporation  Act,  1891 
(54  &  55  Vict,  c.  ccvii,),  ss,  5,  7. — The  Manchester 
Corporation  Act,  1891,  empowered  the  corporation 
to  establiih  a  fund  for  encouraging  thrift  amongst 
their  officers  and  servants,  and  to  frame  a  scheme 
under  which  every  person  who  contributed  to  the 
fund  should  on  retirement  be  entitled  to  receive 
back  the  whole  amount  of  his  contributions  with 
interest,  and  in  case  of  his  death  his  representatives 
should  be  entitled  to  receive  the  same.  The  scheme 
made  under  this  power  provided  that  persons 
enteriog  the  service  of  the  corporation  after  the 
passing  of  the  Act  should  contribute  to  the  fund  a 
certain  peroentage  of  their  aalariea  or  wagea,  to  be 
deducted  by  the  corporation,  and  that  persona  who 
were  in  the  aervioe  of  the  corporation  at  Hne  passing 
of  the  Act  might,  on  application,  be  admitted  to 
the  benefit  of  the  fund  tuid  become  contributors, 
and  that  no  contributor  should  cease  to  contribute 
while  in  the  service  of  the  corporation. 

Held,  affirming  the  judgment  of  Phillimore,  J., 
in  Hudeon  t.  OribbU,  50  W.  E.  557,  [1902]  2  K.  B. 
298,  and  reversing  his  judgment  in  Bell  v.  Oribble, 
that  a  servant  of  the  corporation  who  contributed 
to  the  fond,  whether  oompulsorily  or  on  his  own 


application,  was  not  entitled,  under  the  first  rule  of 
section  146  of  the  Income  Tax  Act,  1842,  to  have 
the  amount  of  his  contribution  deducted  from  his 
assessment  to  income  tax  under  Schedule  E. 

Beaumont  v.  Bowers,  48  W.  B.  557,  [1900]  2  Q.  B. 
204,  not  followed.— Hudson  v.  Gbibbi.e,  C,A.,  457; 
[1903]  1  K.  B.  517 ;  72  L.  J.  K.  B.  242;  88  L.  T. 
186. 

18.  Income  tax — Ship  owned  by  company  and  other 
persons — Two  ctssessments, — The  S.  Steamship  Go. 
owned  the  steamship  B,  and  fifty-nine  sixty-fourths 
of  the  steamship  O,,  the  remaining  five  sixty-fourths 
being  owned  by  other  persons. 

Held,  that  the  company  was  rightly  assessed  by 
two  assessments,  one  in  respect  of  the  steamship  B, 
and  the  other  in  respect  of  the  steamship  G,,  as  the 
latter  was  an  adventure  carried  on  by  them  jointly 
with  other  persons  within  the  third  rule,  applying 
to  both  the  first  and  second  cases  to  section  100  of 
the  Income  Tax  Act,  1842.— Fabrxll  v.  Suitobb- 
LAND  Stbamship  Go.,  K,B.D.  ;  88  L.  T.  741. 

19.  Inhabited  house  duty — Exemption — House  let 
in  different  tenements, — A  bank  was  the  ovmer  of  a 
building,  the  basement  and  ground  floor  of  which 
they  occupied  themselves  for  the  purposes  of  the 
bai^.  The  first  and  second  floors  were  let  to  a  firm 
of  solicitors  under  a  lease  restricting  the  use  of  them 
to  business  purposes.  The  third  and  fourth  fioors 
were  occupied  as  residences  by  the  bank  manager 
and  a  caretaker.  Access  to  the  first  and  other 
floors  was  obtained  by  a  staircase  from  the  street. 
There  was  also  a  door  leading  from  the  bank  on  the 
ground  floor  to  tiiis  staircase.  The  door  waa  kept 
locked,  but  the  manager  had  a  key  so  that  he  could 
pass  from  his  residence  to  the  bank  without  going 
outside  the  building. 

Held,  that  the  bank  were  liable  to  be  assessed  to 
inhabited  house  duty  in  respect  of  the  whole 
building.— London  and  Wbstminstsr  Bank  v. 
Smith,  ^Z.;  87  L.  T.  244. 

20.  Stamp  duty  —  Company  —  Consolidation  of 
debenture  stock — Issue  of  loan  capitcU — Finance  Act, 
1899  (62  &  63  Vict,  c.  9),  s.  8.— B?  the  spedal  Act 
of  the  defendant  company,  three  different  aebenture 
stocks  of  the  company,  being  respectively  3  per 
cent.,  4  par  cent.,  and  4}  per  cent,  stock,  and 
amountiug  to  £411,852,  were  extingdshed,  and  in 
lieu  thereof  there  was  created  a  new  3  per  cent, 
debenture  stock.  The  holders  of  the  original  3  per 
cent,  stock  received  the  same  nominal  amount  of  the 
new  stock,  and  the  holders  of  the  4  per  cent,  and  4^ 
per  cent,  stocks  received  new  stock  to  such  nominal 
amount  as  at  the  rate  of  3  per  cent,  would  yield  to 
the  holder  the  same  amount  as  was  payable  in 
respect  of  the  stock  previously  held.  The  amount 
of  the  new  debenture  stock  requisite  to  carry  out 
the  Act  was  £529,136*  and  stock  to  this  amount  was 
inscribed  in  the  names  of  the  {Mrsons  entitled 
thereto,  and  certificates  were  issued  in  exchange  for 
the  old  certificates. 

Held,  that  the  company  had  not  propoaed  to 
«isiae  any  loan  capital"  within  the  meaning  of 
section  8  of  the  Finance  Act,  1899,  and  that  the 
stamp  duty  imposed  by  that  section  was  not 
payable. — ^Attobney-Geneilal  v.  Bbqent's  Ganal 
AND  Dock  Co.,  K,B.D,;  [1903]  2  K.  B.  86;  72 
L.  J.  K.  B.  511;  88L.T.  740. 

21.  Stamp  duty — Medicines— Owner,  proprietor, 
original  or  first  vendor — Stamp  Act,  1804  (44  Oeo,  3, 
c.  98),  «.  2— Medicine  Stamp  Acts,  1802  (42  Geo.  3, 
c.  56,  6,  3,  and  1812  (52  Geo.  3,  c.  150), «.  2,  Schedule. 
—A  chemist  bought  from  a  firm  of  wholesale 
chemiata  a  weU-lmown  drug,  called  ammooiated 
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tincture  of  qainine.  He  affixed  to  it  a  label  statiag 
tliat  it  was  a  well-known  and  highly  reoommended 
remedy  for  influenza. 

Held,  that  he  was  not  the  *<  owner,  proprietor, 
original  or  first  vendor  "  of  themedicme  in  question 
witnin  the  meaning  of  the  sohednle,  62  Qeo.  3,  o. 
150,  and  that  therefore  he  was  not  liable  to  stamp 
duty  as  having  held  ont  or  reoommended  the 
medioine.—FABMEB  v,  Gltn  Jokes,  K>B,D.,  524 ; 
[1903]  2  K.  B.  6;  72  L.  J.  K.  B.  523. 

22.  Stamp  duty — Mortgage — Collateral,  auxiliary , 
or  additional  security — Trust  deed  for  securing  deben- 
tures— Subsequent  conveyance  of  property  to  trustees — 
Stamp  Act,  1891  (54  &  55  Vict.  c.  39),  s  86,  Schedule 
/.,  **  Mortgage,*' — By  a  trctft  deed  for  secaring 
debentures  in  a  limited  company,  the  company 
aokoowledged  that  it  was  indebted  to  the  trustees 
in  the  sum  of  £750,000,  and  agreed  to  convey  to 
the  trustees  certain  freehold  hereditaments,  which 
were  described  in  the  deed  as  ''the  specifically 
mortgaged  premises."  At  the  date  of  the  execu- 
tion of  the  trust  deed  the  hereditaments  had  not 
been  conveyed  to  the  company.  After  their  con- 
veyance to  the  company  the  latter  conveyed  them 
to  the  tiustees  to  hold  them  upon  the  trusts  con^ 
tained  in  the  trust  deed.  The  conveyance  contained 
no  obligation  by  the  company  to  pay  the  moneys 
secured  by  the  trust  deed  or  any  part  thereof.  The 
trust  deed  was  stamped  at  the  rate  of  2s.  6d.  per 
£100  of  the  amount  secured,  as  a  primary  seoutity 
under  the  heading  "  Mortgage,  bond,  debenture, 
covenant"  in  Schedule  I.,  clause  I,  in  the  Stamp 
Act,  1891. 

Held,  that  the  conveyance  wa^  a  "  a  collateral 
or  auxiliary,  or  additional  security,  or  by  w*y  of 
farther  assurance  "  within  clause  2  of  the  heading 
"  Mortgage,"  &c.,  and  was  therefore  liable  to 
stamp  duty  at  the  rate  of  fid.  per  £100  of  the 
amount  secured  by  the  trust  def-d. — British  Oil 
AND  Cake  Mills  v.  Inland  Bbyenxte  Gohhis- 
SIONBBS,  O.A.,  388  ;  [1903]  I  K.  B.  689;  72  L.  J. 
KB.  312;  88L.  T.  526. 

23.  Succession  duty — Alienation — Succession  Duty 
Act,  1853  (16  <fc  17  Vict.  c.  51),  s.  15.— A  tenant  for 
life  and  remainderman  having  executed  a  disen- 
tailing assurance,  in  pursuance  of  a  joint  power  of 
appointment  conveyed  land  in  fee  t  >  a  purchaser. 
The  purchaser  by  will  devised  the  land,  and  on  the 
death  of  the  devisee  succesidon  duty  was  paid. 

Held,  that  on  the  death  of  the  tenant  for  life,  one 
of  the  joint  appointors,  succession  duty  was  also 
payable. — Attobnsy-General  v.  Nobthumbeb- 
LAND  (Duke),  K.B.D.  ;  [1903]  2  K.  B.  71 ;  72  L.  J. 
K.  B.  442;  88  L.  T.  600. 

See  also  Will,  29-31. 

INSURANCE  :— 

1 .  Accident — "  Intervening  cause  " — Construction  of 
policy, — A  person  insured  himself  with  the  defend- 
ants under  a  policy  whereby  the  defendants  agreed 
to  pay  him  a  certain  sum  in  case  he  should  be 
injured  by  accidental  violeoce  and  should  die  with- 
in three  months  of  its  occurrence,  if  the  injury 
should  be  the  *' direct  and  sole  cause"  of  his  death. 
The  policy  was  subject  to  the  condition  that  it 
should  not  apply  to  "death  •  .  .  caused  by  or 
Arising  wholly  or  in  part  from  **  any  '^  intervening 
came."  The  assured  on  the  2ad  of  July  accident- 
ally ioflicted  a  wound  on  his  leg  with  his  thumb- 
nail. His  leg  became  inflamed,  and  on  the  9th  of 
Jnly  erysipt-las  had  set  in.  This  was  followed  on 
the  12th  of  July  by  septicsBmia,  and  on  the  16 th  of 
July  by  septic  pneumonia,  of  which  complaint  he 
died  on  the  22nd  of  July:    It  was  conceded  by 


the  defendants  that  the  septic  germs,  the  develop- 
ment of  which  resulted  in  the  man's  death,  were 
introduced  into  his  system  at  the  time  of  the  inflic- 
tion of  the  wound. 

Held,  that  the  erysipulai,  septicse  nia,  and  wptie 
pneumonia  were  not  *'  intervening  causes  "  withcin 
the  meaning  of  the  policy,  but  merely  diffmnt 
stages  in  the  development  of  the  septic  oondttioB 
which  was  immediately  brought  about  by  tba  intro- 
duction of  the  poison,  and  that  the  naaa'a^  dealk 
was  directly  and  solely  caused  by  the  aooidentil 
iojury  to  his  l»»g. — MIabdobf  v.  Aocidsztt  Lt- 
SUBANCB  Co..  R.B.D.;  [1903]  1  K.  B.  684;  7% 
L.  J.  K  B.  362 ;  88  L.  T.  330. 

2.  Accident  —  Master  and  servant  —  Notice  of 
accident— Delay  by  employer  to  give  notice  uniU  wdioe 
of  claim  by  workman  was  sent  in — Award  in  favov 
of  workman  under  Act  of  IS91— Insurance  company's 
liability  to  indemnify  employer. — ^The  appdiaiiti 
took  out  a  policy  of  insurance  against  liabtHty  in 
respect  of  injury  to  any  workcnau  in  their  employ 
under  (inter  alia)  the  Workmen's  Oompensatioa 
Act,  1897,  wich  the  respondent  company. 

Clause  3  of  the  policy  provided  that  the  employer 
was  *'  to  give  immediate  notice  to  the  oompaoy  of 
any  accident  causing  iojury  to  a  workman/'  and 
that ''  time  should  be  the  essence  of  this  ooaditfton.** 
At  the  foot  of  the  policy  there  was  a  notiftoation 
that  every  notice  to  be  given  by  the  assored  shoold 
be  in  writing  sent  by  i^Mt  to,  or  delivered  at,  the 
head  ofBoe  of  the  company. 

An  accident  having  happened  to  a  workman  of 
the  appellants  on  the  10th  of  October,  1900,  on  the 
16&h  of  October  the  appellancs  notified  the  faet  of 
the  acddant  by  telephone  to  the  person  who  had 
introduced  the  insurance  company  to  them.  The 
appellants  received  a  notice  in  whtiog  from  the 
workman  of  his  intention  to  claim  compensation  on 
the  1st  of  December,  1900,  and  they  forwarded  vhai 
notice  to  the  respondent  company  on  the  4tk  of 
December. 

An  award  under  the  Act  of  1897  having  been 
made  in  favour  of  the  workoian,  the  appellants 
the  employers,  claimed  to  be  indemnified  by  tiie 
insurano'4  company. 

Held,  that  the  giving  of  immediate  notioe  of  the 
accident  was  a  condition  precedent  to  the  employers' 
right  to  indemnity  under  the  policy,  that  the  oom- 
munication  to  the  person  who  had  introdaoed  the 
appellants  to  the  company  was  no  notioe  to  tiie 
company  at  all,  and  that  under  the  ctroumstanoes 
the  company   were   not   liable. — Williaiib   akd 

LAXOASHIBE    and    YOBKSHIBB   iNSTTBAirOE    Go. '8 

Abbitaation,  Bs,  K.B.D,,  222. 

3.  Bullion — Detainments  of  foreign  government— 
"  Free  of  capture,  seizure,  and  detainments  " — Seiswre 
by  enemy  of  property  of  its  own  subject — Com- 
mandeering of  gold, — The  plaintiffs,  a  gold  mining 
0  impany  mcorporated  under  the  laws  o<  the  Souch 
African  Republic,  insured  gold  whilst  on  transit 
from  the  mine  to  the  United  Kingdom  with  the 
defendants  against  arrests,  restraints,  and  detain- 
ments of  kings,  princes,  and  people.  The  policy 
contaioed  this  dause :  *'  Warranted  free  of  captor ••, 
seizure,  and  detention  and  the  consequences  there- 
of, or  any  attempt  thereat,  piracy  excepted,  and 
also  from  all  consequences  of  riots,  civil  commo- 
tions, hostilities,  or  warlike  operations,  whether 
before  or  after  declaration  of  war."  While  in 
transit  the  gold  was  seized  at  the  frontier  under 
orders  from  the  Government  of  the  South  Afrioan 
Bepublic  At  th«t  time  war  had  not  been  declared 
agaiosi  Great  Britain,  but  the  commandoes  had 
been  called  outi  and  evidence  was  given  that  the 
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seizare  was  in  aocardance  with  the  laws  of  the 
It^ablio. 

Held,  that  the  defendants  wer3  not  liable,  as  the 
loss  was  oansed  b^  "  seizare  **  within  the  meaning 
of  the  exception  m  the  policy. 

Jadgmentof  PhiUimore,  J.,(50W.  B  109,  [1901] 
2  K.  B.  919),  affirmed. — Bobinson  Gold  Mining 
Go.  V.  Alliance  Assubanoe  Co.,  O.A:^  105 ; 
[1902]  2  K  B.  489 ;  71  L.  J.  K.  B.  942 ;  86  L.  T. 
858. 

4.  Btdlion^  Seizure  of  gold  hy  foreign  government 
— Subsequent  declaration  of  war — Ineurance  of 
enemy's  property  — An  insnranoe  by  a  British 
subject  of  an  alien's  goods  effected  before  war 
aotaally  breaks  oat  between  this  ooantry  and  the 
foreign  goyemment  to  which  the  alien  owes  allegi- 
ance, is  an  binding  agreement  which  mi^y  be  en- 
forced on  the  resnmpt&n  of  peace,  and  this  is  so 
though  the  goods  were  seized  by  the  foreign 
g^ovemment  when  hostilities  were  imaiinent  and  for 
the  purpose  of  carrying  on  the  war. 

Decision  of  the  Court  of  Appeal  (49  W.  B.  660, 
[1901]  2  K.  B.  419)  affirmed.— Janson  v.  Dbie- 

FONTEIN  OONSOLIDATKD  MiNBS,  J7.Z.,  142;   [1902] 

A.  0.  484 ;  71  L.  J.  K.  B.  857 ;  87  L.  T.  372. 

5.  Fire  insurance — Arbitration^ English  contract 
— Conditions  —  Law  of  Jersey. — A  fire  policy  was 
issued,  by  an  English  company  in  favour  of  a  Jersey 
gentleman  upon  property  in  Jersey.  It  was  in 
Engltah,  and  executed  in  Jersey  by  the  agents  of 
the  insurance  company.  Among  the  conditions 
indorsed  un  the  policy  it  was  provided  that  no 
action  should  be  brought  for  any  money  payable 
under  the  policy  until  the  liability  and  the  amoant 
had  been  fixed  by  arbitration,  and  also  that  the 
submission  to  armtrators  shoidd  be  subject  to  the 
provisions  of  the  Arbitration  Act,  1889,  and  might 
be  made  a  rale  of  the  High  Oourt  of  Justice. 

Held,  that  this  Was  an  Bogli^  contract,  and 
ought  to  be  governed  by  EnglSh  law ;  thaf^  con- 
sequently, no  action  could  be  sustained  in  Jersey  or 
in  this  country  for  any  money  payable  under  the 
policy  uoless  and  until  the  amount  so  payable  had 
been  settled  by  arbitration  pursuant  to  the  con- 
ditions.— SpiraBiBB  V.  La  Gloohb,  P.C.,1;  [1902] 
A.  0.  446 ;  71  L.  J.  P.  0.  101 ;  86  L.  T.  631. 

6.  Life — Illegality — Insurable  interest — Action  to 
recover  premiums  paid — Insurance  law,  knowledge  of. 
—Toe  fact  that  a  person  will  at  some  future  date  be 
under  a  moral,  though  not  a  legal,  obligatioB  to 
pay  for  the  funeral  expenses  of  a  relative  is  not 
sufficient  to  create  an  insurable  interest  m  liiat 
relative*s  life. 

The  agent  of  the  defendants,  an  insurance  com- 
pany, in  good  faith  and  believing  his  statement  to 
be  true,  represented  to  the  plaintiff  that  an  insur- 
ance effected  by  the  plaintiff  upon  the  life  of  his 
mother  would  be  a  good  and  valid  insurance,  and 
the  ptaintiff,  relying  upon  that  representation, 
effected  an  insurance  with  the  defendants  on  his 
moUier's  life,  and  paid  premiums  thereunder.  The 
policy  being  illegal  and  void  for  want  of  an  in- 
surable interest. 

Held,  that,  as  the  plaintiff  was  entitled  to  assume 
that  the  defendants'  agent  would  have  a  Imowledge 
of  insnranoe  law,  the  parties  were  not  in  pari 
delicto,  and  the  premiums  could  consequently  be 
recovered  back.— Habsbv.  Fbabl  Lifi  Absttbanob 
Co.,  K.B.D. ;  [1903]  2  K.  B.  92 ;  72  L.  J.  K  B. 
638 

7.  Life — Industrial  assu/rance  company  ^Policy — 
No  insurable  interest — Premiums  paid  under  void 
policy — Claim  for  return  of  premiums—Jurisdiction 


of  justices — Collecting  Societies  and  Industrial  Ass  ur^ 
ance  Companies  Act,  1896  (59  <Ss  60  Vict.  c.  26),  s.  7— 
Life  Assurance  Act,  1114:  Xu  Geo.  3,  c.  48),  «.  1— 
Gaming  Act,  1846  (8  <fc  9  Vict.  c.  109),  s.  18.— Section 
7  of  the  Oollectinff  Societies  and  ladastri^il  Awur- 
ance  Oompanies  Act,  1896,  provides  that  in  all  dis- 
putes between  an  industrial  assurance  company  and 
any  member  or  person  insured  that  member  or 
person  may  apply  to  the  court  of  summary  jurisdic- 
tion for  the  place  where  that  member  or  person 
resides,  and  the  oourt  may  settle  the  dispute. 

Held,  thAt  the  section  applies  only  the  settling  of 
disputes  between  the  assurance  company  and  its 
members,  or  persons  insured,  or  under  the  rules  of 
the  sodely;  and  that,  oonsequently,  where  a 
person,  who  has  effected  an  insurance  with  an 
industrial  assurance  company  on  the  life  of  another 
person,  afterwards  claims  the  return  of  premiums 
paid  under  the  policy,  on  the  ground  that  the 
insurance  never  was  a  valid  insaranoe,  and  the 
policy  was  void  for  want  of  insurable  interest,  the 
section  does  not  apply,  and  the  court  of  summary 
jarisdictionhas  no  jurisdiction  to  determine  su<m 
claim,  as  the  claimant's  case  then  is  that  he  never 
was  insured  with  the  company  at  all,  and,  therefore, 
he  is  estopped  from  saying  that  he  is  a  *'  person 
insured." 

In  such  case  the  objection  that  there  is  no  juris- 
diction in  the  justices  can  be  taken  before  the  Divi- 
sional Court,  although  such  objection  was  not  taken 
or  rsiied  before  the  justices,  and  no  question  as  to  it 
is  left  to  the  oourt  fy  the  justices ;  but  the  party 
so  T^aking  the  objection  may  have  to  pay  the  costs 
thrown  away  by  not  taking  the  objection  at  the 
proper  time. —London,  EDiNBUBan,  and  Glasgow 
AssuBANOB  Oo.  V.  Pabtinoton,  K.BJ).  ;  88  L.  T. 
732. 

8.  Life — Payment  into  court — Opinion  of  directors 
— Seasonable  ground  for  opinion — Costs — Life  Assur^ 
ance  Companies  {Payment  into  Court)  Ad,  1896  (59 
&  60  Vict.  c.  8),  s.  3— Ord.  54o,  rr.  3,  d,  7.  —A  life 
assurance  company,  against  whom  an  action  has 
been  brought  on  a  pomy,  are  entitled  to  an  order 
under  ord.  540,  r.  3,  giving  them  leave  to  pay  the 
iuBurance  money  into  court,  under  section  3  of  the 
Life  Assurance  Oompanies  (Payment  into  Oourt) 
Act,  1896,  U  it  is  shown  that  in  the  opinion  of  the 
board  of  directors  no  sufficient  dii charge  can  other- 
wise be  obtained.  It  is  not  necessary  to  show  that 
the  directors  have  reasonable  grounds  for  being  of 
that  opinion. 

Any  prejudice  to  the  claimant  by  reason  of 
the  directors  having  acted  unreasonably  in  the 
matter  may  be  remecBed  by  an  order  ai  to  costs  on 
the  subsequent  application  for  taking  the  money 
out  of  oourt. —Habbison  v.  Allianob  Assubanob 
Oo.,  C.A.,  281 ;  [1903]  1  K.  B.  184 ;  72  L.  J.  K.  B. 
115;  88L.  T.  4. 

9.  Life — Premium,  payment  of— Premium  payable 
by  quarterly  instalments—Instalment  becoming  due 
during  currency  of  policy — Payment  during  days  of 
grace  after  decAh  of  assured — Liability  on  policy. — 
The  premium  on  an  annual  policy  of  life  insumnce 
was  payable  by  quarterly^  instabnents  on  certain 
specified  days  or  within  thirty  days  after.  One  of 
the  conditions  in  the  policy  provided  that  in  case  a 
claim  should  arise  during  the  subsistence  of  the 
policy  and  before  all  the  premiums,  whether  half - 

Sar^y  or  quarterly,  for  the  then  current  year  should 
va  become  due  and  been  paid,  the  amount  of 
such  premiams  should  be  deducted  from  the  sum 
assured ;  and  the  policy  should  become  void  if  at 
the  time  of  the  death  of  the  assured  any  of  the 
above-mentioned  premiums  were  more  than  thirty 
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davB  in  arrear.  The  asfured,  having  assigned  the 
policy,  died  after  the  day  on  whioh  one  of  the 
qoarterly  instalments  for  the  current  year  bacame 
due,  bnt  before  the  expiration  of  the  thirty  days  of 
graoe,  without  having  paid  the  instalment.  The 
assignee,  after  the  death  of  the  assured,  paid  the 
instalment  within  the  thirty  days,  both  he  and  the 
insurers  being  unaware  of  the  death  of  the  assured. 
In  an  aotion  on  the  polioy  by  the  assignee  against 
the  insurers  to  recover  the  amount  of  the  polioy 
moneys, 

Held,  that  as  the  insurance  was  for  a  year, 
subject  to  a  condition  for  forfeiture  if  any  of  the 
quarterly  iostalments  were  not  paid  within  thirty 
days  after  they  became  due,  the  payment  of  the 
instalment  within  the  thirty  days  of  grace  during 
the  subsistence  of  the  policy,  though  after  the 
death  of  the  assured,  was  a  vadid  payment,  and  the 
assignee  was  entitled  to  recover. 

FrUchard  v.  MerchanJU^  Life  Assurance  Society^ 
6  W.  B.  340,  3  0.  B.  N.  S.  622,  discussed.— 
Stuabt  v.  Fbbbmait,  C,A.,  211;  [1903]  1  K.  B. 
47 ;  72  L.  J.  K.  B.  1 ;  87  L.  T.  616. 

10.  Marine— Concealment  of  fadU — Knowledge  of 
Lloyd's  agent — Knowledge  of  individual  member  of 
Lloyd's,— ^The  knowledge  of  Lloyd's  agents  cannot 
be  taken  to  be  the  knowledge  of  an  individual 
member  of  Lloyd's,  so  as  to  make  void  a  polioy  of 
marine  insurance  on  the  ground  of  concealment  of 
facts,  where  such  individual  member  has  no  actual 
knowledge  in  fact.  —  WiLSOir  v.  SALAMAia)RA 
AsSTTBAiYOB  Co.,  KB,D. ;  88  L.  T.  96. 

11.  Marine— Custom  at  Lloyd's— Periodi-cdl  settle- 
ment between  broktr  and  underwriter — Bankruptcy  of 
broker  —  Liability  of  underwriter. — A  pokey  of 
insurance  was  «ffected  on  a  cargo  of  tea  by  an 
insurance  broker  on  behalf  of  the  plaintiff,  and  the 
defendant,  a  member  of  Lloyd's,  subscribed  the 
said  policy.  Li  accordance  with  a  custom  at 
lAoyd's,  the  broker  and  the  defendant  had  a* 
running  account  which  was  periodically  settled , 
whereby  premiums  due  to  the  defendant  were  set 
off  as  agaust  leases  due  to  the  broker. 

A  loss  under  the  said  policy  was  thus  settled  in 
an  account. 

The  broker,  before  paying  the  plaintiff  the  sum 
so  due,  became  bankrupt,  and  the  plaiatiff  sued  the 
defendant. 

Held,  that  the  plaintiff  was  not  bound  by  the 
custom,  unless  he  imew  of  its  existence,  and  that 
it  lay  on  the  defendant  to  prove  that  the  plaintiff 
knew  of  the  custom ;  and  that  Sweeting  v.  Pearce, 
9  W.  B.  343,  was  not  nffected  by  Robinson  v.  Molleit, 
L.  B.  7  H.  L.  802,  24  W.  B.  Dig.  222.— Matveibff 
&  Oo.  V.  Gbosbfield,  KB.D.f  365. 

.  12.  Marine — Loss — Constructive  total  loss — Taking 
value  of  wreck  into  account. — Where  a  vessel  has 
been  stranded  by  a  peril  insured  against,  in 
estimating  whether  or  not  she  is  a  constructive  total 
loss,  the  value  of  the  wreck  is  not  an  element  which 
ought  to  be  taken  into  consideration. — A.NGEL  v, 
Mebchants*  Marine  Insttbanoe  Co.,  (7.^1.,  630 ; 
[1903]  1  K.  B.  811 ;  72  L.  J.  K.  B.  498 ;  88  L.  T. 

13.  Marine  —  Policy  —  Duration  of  risk— Con- 
stfucHon — **  Thirty  days  in  port  after  arrival.*' — A 
polioy  of  matine  insurance  on  a  vessel  was 
expressed  to  be  four  <<a  voysge  from  Portland, 
Oregon,  by  any  route  to  Aigoa  Bay  and  for  thirty 
days  in  port  after  arrival,  however  employed." 
The  policy  described  the  risk  as  runciDg  untU  the 
vessel'* hath  moored  at  anchor  twenty-four  hours 
in  good  safety."    The  words  *'  twenty-four  hours  '^ 


were  struck  out  and  the  words  "  ai  abova' 
written  over  them.  The  vessel  arrived  at  Algoa 
Bay  at  10  a.m.  on  the  2ad  of  August,  1902 ;  wai 
safely  moored  at  anchor  in  the  bay  at  11.30  on  the 
same  day ;  and  was  totally  lost  at  4.30  p.iii.  oa  the 
Ist  of  September. 

Held,  that  "thirty  days"  meant  thirty  eoo- 
seoutive  periods  of  tventy-feur  hours,  beginning  at 
11  30  a.m.  on  the  2nd  of  August,  and  not  thirty 
calendar  days,  and  that  ther^ore  the  veaeel  was 
lost  after  the  expiration  of  the  time  covered  by  the 

policy.— COENFOOTV.  BOYAL  EXCHANGE  ASSTTBAJTCI 

COEPORATTOW,  K.B.D.,  527;  72  L.  J.  K.  B.  387. 

14.  Marine — Policy  on  hull  and  machinery  of 
torpedo-boat, destroy er—^"^  Latent  defect" — "  Breikaje 
of  shafU"  —  ''TrialsV—  A  polioy  of  maoDe 
insurance  upon  the  hull  and  machinery  of  a  t  arpedo- 
boat  destroyer  covered  the  following  perila  :  "  Firs 
in  shops  and  on  board,  on  stocks,  trials,  and  all 
marine  risks  to  completion  and  acceptance  by  the 
Admiralty  .  .  .  and  all  other  perils,  losses, 
or  misfortunes."  Attached  to  the  policy  was  this 
clause:  *< This iDSorance  is  also  speoi&liyto  oover 
loss  of  or  damage  to  hull  or  machinery  through  the 
negligence  of  mariners,  engineers,  or  piloCa,  or 
through  explosions,  burstiog  of  boilers,  breakage 
of  shafts,  or  through  any  latent  defect  .  .  .  with 
leave  to  go  on  trial  trips."  During  a  trial  the  con- 
necting rod  of  the  starboard  engine  broke,  cansing 
gpreat  damage. 

H«ld,  that  '*  latent  defect  in  machinery  "  did  not 
cover  a  weakness  in  design ;  that  the  br«iak«g<9  of 
the  connecting  rod  was  not  a  **  breakage  of  shafts  "  : 
and  that  "trials"  did  not  denote  a  period  daring 
which  the  assured  were  to  be  insured  agaanvt  fire, 
but  specified  a  particular  peril  insured  ajraioslr- 
viz.,  peril  of  trials.— Jackson  v.  Mxtmfobd,  K.B.D., 
91. 

Id.  Marine — Reinsurance — Constructive  total  loes— 
**  To  pay  as  may  be  paid  thereon** — Suing  and 
labouring — Salvage  chargts. — Shipowners  inanred 
their  sbip  with  the  plaintiffs  for  a  voyage  against 
partial  as  well  as  total  loss,  the  sound  value  of  the 
ship  being  expressed  in  the  polioy  to  be  agreed  at  a 
specified  sum.  The  plfdntuTs  reinsured  with  the 
deff ndant  against  the  risk  of  total  or  oonstmotxve 
total  lots  only,  the  ship  being  valued  at  per  original 
policy.  The  policy  of  reinsurance  was  in  the  fonn 
of  an  ordinary  Lloyd's  policy,  containing  in  print 
the  usual  undertaking  by  the  assurers  to  oontribute 
to  suing  and  labouring  charges.  It  also  contained 
in  writing  the  following  clauses:  ''Being  a 
reinsurance  subject  to  the  same  clauses  mad  con- 
ditions as  tbe  original  polioy  and  to  pay  as  may  be 
paid  thereon  " ;  and,  *'  No  claim  to  attach  to  this 
policy  for  salvage  charges."  During  the  course  of 
the  insured  voyage  the  ship  strand^  and  saffsied 
damage.  The  probable  cost  of  getting  her  afloat, 
taking  her  to  a  port  of  repair,  and  repairing  her 
exceeded  the  agreed  value  of  the  ship  as  expressed 
in  the  policy,  but  as  it  was  in  fact  less  than  her  real 
repaired  valae,  the  owners  elected  not  to  give 
notice  of  abandonment.  The  ship  was  floated  and 
placed  in  a  condition  of  safety,  and  subee^neotly 
taken  to  a  port  of  repair  and  repaired.  The  owneiB 
recovered  from  the  plainti£Bi  upon  tbeir  polioy  £107 
per  cent,  of  their  proportion  of  the  agreed  valoe  of 
the  ship,  that  sum  being  made  up  partly  of  tiie 
expense  of  repairs  and  partly  of  the  expense  of 
floating.  The  plaintiffs  then  sued  the  defendant 
for  the  full  amount  underwritten  by  him  aa  in 
respect  of  a  construotive  total  loss,  or  in  the  altama- 
tive  for  his  proportion  of  tbe  suing  and  labonang 
charges. 
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Held,  (1)  thai,  there  beinff,  in  the  absenoe  of 
a  notice  of  abandonment  by  the  owners,  no  original 
liability  upon  the  plaiotiffi  to  pay  as  for  a  oon- 
ttmotive  total  loss,  the  mere  fact  that  they  had  paid, 
in  respect  of  a  p%rtial  loss  and  saiog  and  labooring 
charges  combined,  upwards  of  £100  per  cent  did 
not  entitle  the  plaintifFi  to  recover  that  som  from 
the  defendant  as  for  a  oonstmottve  total  loss  under 
the  words  <*  to  pay  as  may  be  paid  thereon  "  ;  and 
(2)  that  the  clause  proTiding  that  no  claim  was  to 
attach  for  "salvage  charges"  excluded  the 
defendant's  obligation  to  contribute  to  the  suing 
and  labouring  charges,  notwithstanding  the 
omission  to  dekte  the  printed  dause  imposing  that 
obligation. 

Uzielli  ▼.  Boston  Marine  Insurance  Co.,  (1884)  16 
Q.  B.  D.  11,  disonssed.—WBSTBftN  AssintANOB  Co. 
OF  Toronto  v.  Poolb,  K.B,D.;  [1903]  1  K.  B. 
376 ;  72  L.  J.  K.  B.  195  ;  88  L.  T.  362. 

1-6.  Marine^**  Restraints  of  people''— -Prohibition 
against  landing  catUe—**  Warranted  free  of  capture, 
setzure,  or  detention,** — IJuder  »  Lloyd's  policy  cattle 
were  insured  for  a  voyage  from  Liverpo  »1  to  Buen  )S 
Ayresagaiost  {inter  alia)  "  arrests,  restraints,  and 
detainments  of  all  kings,  princes,  and  people." 
The  policy  also  contained  the  following  clause  : 
"  Warranted  free  of  capture,  seizure,  or  detention." 
Prior  to  the  shipment  the  Argentine  Goveroment  had 
issued  a  decree  prohibiting  the  entry  of  animals  suffer 
ing  from  oontaiaous  diseases,  and  providm«  for  the 
slaughter  of  animals  suspected  of  duease.  On  arrivid 
at  Buenos  Ayres  the  cattle  were  found  to  be  suffer- 
ing from  a  contagious  disease,  and  the  authorities 
refused  to  allow  them  to  be  landed.  The  cattle 
were  thereupon  transhipped  to  another  vessel  out- 
side the  poxt  and  taken  to  another  port,  whnre  they 
were  sold  at  a  considerable  loss.  In  an  action  on 
the  policy, 

Held,  (1)  not  agreeing  with  the  ju<3gment  of 
Bigham,  J.,  that  the  loss  was  a  loss  wirhin  the 
words  '*  restraints  of  people  "  in  the  policy ;  and 
(2),  agreeiog  with  Bigham,  J.,  upon  this  point, 
that  the  warranty  against  capture,  seizure,  or 
detention  freed  the  underwriters  from  liability 
under  the  words  **  arrests,  restraints,  and  detain- 
ments" in  the  earlier  part  of  the  policy. 

Judgment  of  Bigham,  J.  (50  W.  B.  474,  7  Com. 
Oas.  151,  [1902]  2  E.  B.  691).  affirmed.— Millbs 
V.  Law  AcciDKirr  Insubancb  Society,  C.A,,  420 ; 
[1903]  1  K.  B.  712 ;  72  L.  J.  K.  B.  428  ;  88  L.  T. 
369. 

17.  Marine— Ship— 'Valued  policy — Salvage  and 
general  average  contributiou — Beal  value  of  ship — 
Liability  of  underwriters, — A  ship  was  insured  for 
£33,000  and  was  valued  in  the  policy  for  the  same 
sum.  While  the  policy  was  current  a  general 
average  loss  was  sustained  and  salvage  services 
rendtarei  to  the  ship,  and  the  ship  was  valued  in 
the  salvage  action  at  £40.000.  In  an  action  on  the 
policy. 

Held,  that  the  shtpo  wners  were  only  entitled  to 
recover  from  the  underwriters  thirty-three-fortieths 
of  the  amount  due  from  the  ship  for  salvage  and 
general  average. 

DfCtsion  of  the  Ck)urt  of  Appnal  (50  W.  R.  35, 
[1901]  2  E.  B.  896)  affirmed— Balmoral  Steam- 
ship Co.  V.  Maktbn.  H.L.,  173 ;  [1902]  A.  0.  511 ; 
71  L.  J.  K.  B.  819  ;  87  L.  T.  247. 

18.  Marine— Subject-maiter  of  insurance— Liability 
of  shipowner  under  contract  of  carriage— Suing  and 
labouring  clause— Applicability, — A  numbra  of  mules 
ezoeedmg  £20,000  in  value  haviug  been  shipped  on 
the  plamtiff*'  steamship  for  carriage  under  a 
contiact  which  contained  no  clause  exempting  the 


plaintiffiB  from  liability  for  loss  of  the  mules  through 
the  negligence  of  the  plaintiff*'  servants,  the  plain- 
tiffs effected  an  insurance  with  the  defendant,  an 
underwriter  at  Lloyd's,  to  protect  them  against 
"  liabdity  of  any  kiud  "  to  the  owners  of  the 
mules  up  to  £20,000  owing  to  the  omission  of  the 
neglig-nce  clause  from  the  contract.  The  policy 
was  in  the  printed  form  of  an  ordinary  Lloyd's 
policy,  contaming  the  usual  suing  and  labouring 
clause.  Duriog  the  vjyage  the  vessel  stranded 
through  the  negligence  of  the  plaintiffs'  servants, 
and  expenses  were  incurred  by  the  plamtiffd  in 
saviogsome  of  the  mules  aud  iu  attempting  to  save 
others  which  were  lost.  The  plaintiffs  sought  to 
recover  these  expenses,  not  as  a  direct  loss  under 
the  policy,  but  under  the  suing  and  labouring 
clause  as  expenses  incurred  to  avert  or  reduce  the 
amouot  of  the  loss. 

Htld,  that  the  suing  and  labouring  clause  was 
io  applicable  to  aud  formed  no  part  of  the  c  lutract 
of  insuranue,  and  that  the  plaintiffs  w«*re  not 
entitled  to  reoov««r  iu  the  action. — GuNAaD  Steam- 
ship Co.  (Limited)  v.  Maeten,  JT.^.i).;  [1902] 
2  E.  B.  624 ;  71  L.  J.  E.  B.  968 ;  87  L.  T.  400. 

1 9.  Marine — Time  policy — General  average — Con  - 
tract  of  affreightment — Foreign  statement— Belgian 
law. — A  policy  of  marine  insurance  contained  the 
following  clause  :  *' General  average  payable  accord- 
ing to  fureign  statement  if  so  made  up  or  Tork- 
Antwerp  Bules  if  in  accordance  with  contract  of 
affreightment. 

Attached  to  the  poli(^  were  the  Institute  Time 
Glauses,  1900,  one  of  which  provides :  **  General 
average  aud  salvage  charges  payable  accordiog  to 
foreign  statement  or  per  Turk- Ant  leerp  Boles  if  in 
accordance  with  the  contract  of  affreightment." 

By  a  charter-party  made  betwuen  toe  shipowner 
and  the  charterer  it  was  agreei  that,  *'  In  case  of 
average  toe  same  to  be  setUed  according  to  York- 
Autwerp  Bules,  1900,  excepting  that  jettison  of 
deck  cargo  (and  freight  thereon)  for  the  common 
safety  shall  be  allowable  as  general  average." 

The  average  statement  was  made  up  at  Antwerp, 
and  included  jettisoned  deck  cargo  and  freight 
thereon.  The  shipowner  paid  the  ship's  contribu- 
tion to  general  average.  Apart  Irom  express 
agreement  in  the  coutract  of  affreightment,  the 
Belgian  law  would  not  recognize  such  jettisoned 
deck  cargo  and  freight  thereon  as  being  the  subject 
of  a  claim  for  general  average. 

Held,  in  an  action  by  tae  shipowner  to  recover 
from  toe  uuderwriters  the  amount  of  his  contribu- 
tton,  th«t  the  underwTit«>rs  were  liable.  — De  Qaet 

V.     COMPANIA      AKOiriMA      **  BeQUBOS      AUBOEA," 

K.B.D,  818;  [1903]  1  E.  B.  109;  72  L.  J.  E.  B. 
64;  87L.  T.  716. 

20.  Marine  —  Voyage  policy — Bound  voyage  — 
Implied  warranty  of  seaworthiness — Insufficiency  of 
coal— Sacrifice  of  cargo  and  spars — Negligence  clause 
— Breach  of  warranty  covered  by  insurance.— 
Although  the  warranty  of  seaworthiness  implied  in 
a  policy  for  a  round  voyage  is  that  the  ship  is  sea- 
worthy for  the  whole  voyage,  the  warranty,  so  far 
as  the  obligation  of  the  shipawner  to  have  on 
board  a  proper  supply  of  coal  is  concerned,  is  soffi- 
dently  observed  if  the  voyaae  is  so  arranged  at 
that  the  vessel  can  and  shall  coal  at  convenient 
ports  en  route*  ' 

A  policy  of  insurance  for  a  round  voyage  con* 
tained  the  following  clauses :  **  This  insurance  also 
to  cover  loss  through  the  negligence  of  master, 
mariners,  engineers,  or  pilots.  •  •  •  Held 
covered  in  case  of  any  breach  of  warranty 
at  a  premium  to  be  hereafter  arranged." 


... 
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The  yessel  started  on  one  of  the  atagei  of  the 
voyage  with  an  insnffi  ^ient  supply  of  coal  to  carry 
her  to  f^A  next  coaling  place,  in  cons  qaence  of 
which  it  became  necessary  to  sacrifice  part  of  the 
carso,  spars,  and  fittings. 

Held,  that  the  starting  nf  the  vessel  on  a  stage 
of  the  voyage  wich  an  insufficient  quantity  of  coal 
was  a  breaoti  of  the  implied  warranty  of  seaworthi- 
ness on  the  part  of  the  shipowner. 

Held,  also,  that  the  right  of  the  shipowner, 
under  one  of  the  above  clause!>,  to  call  upon  the 
underwriter  to  hold  him  covered  ia  case  of  a 
breach  of  warranty  could  only  be  exercised  by  him 
on  payment  of  a  reasonable  additional  premium, 
and  that  in  <^e  present  case  such  premium  would 
exceed  the  amount  of  any  loss  that  could  be  claimed 
by  the  shipowner. 

Held,  further,  that  the  shipowner  was  no^ 
entitled  to  recover  under  the  negligeoce  dause, 
beoaus**  the  loss  was  not  due  to  any  negligent  act. 
-— Gbebnooe  Btbamship  Co.  v.  Maritime 
Insubangk  Co.,  K.B.D,Ai1 ;  [1903]  1  K.  B.  367; 
72  L  J.  K.  B.  59 ;  88  L.  T.  207. 

INTEREST:— 

Charge  on  land --Order  of  court — No  words 
charging  interest— Interest-hearing  debt — Presumption 
of  satisfaction— Statute  of  Limitations  (3  <fc  4  WiU,  4, 
c.  42),  s.  28.— A  charge  on  Und  created  by  an  in- 
strument or  order  of  tbe  couit  carries  interest, 
though  there  are  no  words  ia  the  instrument  or 
order  expressly  chargiog  interest.  If  a  claim  to 
have  money  raised  and  paid  out  of  real  estate  is 
not  barred  by  the  Bf-atate  of  Limitations,  there  is 
no  ground,  in  the  absence  of  any  special  circum- 
stances, for  raising  a  preaumption  of  sa^isf action. — 
Dbax,  Re.  Savilk  v,  Drax.  C.il.,  612;  [1903]  1 
Ch.  781 ;  72  L  J.  Oh.  505;  88  L.  T.  510. 
S  e  aho  Will.  32. 

INTERN A.TIONAL  LiW:- 

Jurisdiction  —  British  colony  —  Personalty  and 
real  property  out  of  the  Jurisdiction— WiU — Constrtic- 
tion — Trust — A.  testator  domiciled  in  a  British 
colony  left  real  and  personal  propi^rty  in  the 
colony.  In  an  action  instituted  in  Bngluid  by  the 
heir-at-law  aud  next-of-kin  of  tbe  testator  against 
persons  who  had  tiikf  n  possession  of  the  personal 
and  real  estate  in  the  colony  of  the  testator,  all 
parties  to  the  action  being  resident  in  Eogland. 

Held,  that  the  Eng>i«h  court  had  jurisdiction  in 
the  action  to  determine  questions  (1)  as  to  the  title 
to  the  real  estate  as  well  as  the  personalty  situate 
in  the  colony,  the  two  being  so  mixed  together 
under  the  will  that  they  could  not  be  dealt  with 
sepa^-ately ;  and  (2)  as  to  whether  a  trust  of  the  real 
estate  had  hteu  created  by  the  will  or  not. — 
Clintok,  Bb,  Clinton  v.  Clinton,  Ch.D,  Joyce.  J., 
316 ;  88  L.  T.  17, 

INTERPLEADER:— 

Appeal — Summary  decision  of  judge— Leave  to 
appeal— Ord,  57,  rr.  9,  11. — WheriB  in  iuterpltiader 
proceedings  a  judge  decides  the  question  a«  one  of 
law  without  direuttng  the  trial  of  an  issue  or 
ordermg  a  speciail  case  to  be  stated,  his  decision  is  a 
summary  decision  within  the  meaning  of  the 
Common  Law  Prooedure  Act,  1860,  s  17.  and  is 
not  subject  to  appeal,  even  by  leave.— Van  Laijn& 
Co.  V.  Babino  Bbothees,  C,A,  ;  [1903]  2  K.  B.  277. 

JUDGMENT:— 

Scotch  decreet— Registration  in  England — Enforce- 
ment  —  *' Execution**  —  Appointment  of  receiver  — 
Judgments  Exteneion  Act,  1868  (31  &  32  Vict.  c.  64), 
SB.  8,  4.— Where  the  certiftoate  of  an  extracted 
decreet  of  the  Court  of  Session  in  Sootland  has 


been  registered  in  the  High  Court  of  Justice  in 
England  nndi^r  section  3  of  the  Jodgmeats  Bxteo- 
sion  Act,  1868,  it  can  be  enforced  in  Eogland  by 
the  appointment  of  a  receiver,  as  beiog  a  mode  of 
'*  (^xecuiion  "  within  the  meaning  of  section.  4  of 
the  Act— Thomson  v.  Gill,  CA.,  484 ;  [1903]  1 
K    B.  760;  72  L.  J.  K  B.  411 ;  88  L.  T.  715. 

JtrSTIOBS:— 

Evidence— Previous  conviction-^  Register  of  oonvic- 
tions  in  court  of  summary  jurisdi^on — Suntmary 
Jurisdiction  Act,  1879  (42  cfe  43  VicL  c.  49),  «.  22— 
Summary  Jurisdiction  Ad,  1848  (11  &  12  Vidt*  c. 
43).  «.  14— iVev«nfion  of  Grimes  Act,  1871  (34  rf-  35 
Vict.  c.  112),  «.  l^^JurisduHon — Gonviction  for 
drunkenness— Notice  to  police — Coneent  of  defendarU 
—Inebriates  Act,  1898  (61  &  62  Vict  c  60),  s.  2,  sub- 
section  I— Licensing  Act,  1902  (2  Ed.  7,  c  28),  t. 
6,  sub-section  1.— The  register  of  the  minutes  or 
memorandum  of  convictions  of  a  oourt  of  summary 
jurisdiction  which  has  to  be  kept  under  section  ^ 
of  the  Summary  Jurisdiction  Act,  1879,  by  the 
derk  of  tbe  court  is  admissible  in  evidence  to  prore 
a  previous  conviction  of  the  defendant  for  a  nmilar 
offence  in  the  same  oourt. 

The  consent  of  the  defendant  to  be  tried 
summarily  under  section  2  of  the  Inebriates  Act, 
1898,  is  necessary  before  a  magistrate  can  make  an 
order  under  section  6,  sub-section  1,  of  the  LioensiDg 

Act,  1902.— (30MMI88IONKB  OF  POLIOE  V.  DOHOYAV, 

K.BD.;  [1903]  1  K.  B.  896 ;  72  L.  J.  K.  B.  545  ; 
88  L  T.  555. 

LAND  TBANdFEB  ACTS.— See  Merger,  2. 

LANDLORD  AND  TENANT, 

1.  Agreement  to  let  ^Implied  covenant  for  quiet 
enjoyment. — By  a  memorandum  of  agreement  not 
under  seal  the  landlord  asreed  to  let  and  the  tenant 
agreed  to  t^ke  a  furnished  house  for  a  year. 

Held,  that,  from  the  mere  relation  of  landlord  and 
tenant,  there  was  an  implied  undertaking  by  the 
landlord  for  quiet  enjoyment. 

Bandy  v.  Cartwright.  1  W.  fi.  415.  8  Exoh.  913. 
and  Hall  v.  City  of  London  Brewery  Co  ,2  B.  ft  S. 
737.  11  W.  E  0.  L  Dig.  86.  foUowed. 

Dicta  of  Kay,  L.  J.,  in  Baynes  &  Co.  v.  Lloyd  <£* 
Sons,  44  W.  E.  328,  [1895]  2  Q.  B.  610,  dissented 
from. 

In  idi  such  cases  as  above  it  ia  a  question  of  fact 
whether  there  hai  betn  a  breach  of  sooh  under- 
t iking.— BuDD-SooTT  v.  Daniell,  K.B,D.,  134  ; 
[1902]  2  K.  B.351;  71  L.  J,  K.  B.  706;  87  L.  T. 
392. 

2.  Contract  of  letting '^Document  not  under  seal — 
Weekly  rent— Contract  not  to  give  notice  to  quit — Leaee 

for  life — Agreement  for  hase— Specific  performance — 
Ejectment. — By  a  dooumeot  not  und^r  seal  it  was 
expressed  to  at  the  plamtiff  had  let  a  house  to  the 
defendant  at  a  weekly  rent,  and  that  the  plaintiff 
agreed  not  to  raise  the  rent  so  loog  as  the  defend- 
ant lived  in  the  house  and  paid  rent  regularly, 
and  that  the  plaintiff  would  not  give  the  defendent 
notice  to  quit,  and  that,  if  at  any  time  the  defmd- 
ant  wished  to  move  out,  the  plaintitf  promised  to 
return  to  him  the  sum  of  money  he  had  paid  on 
taking  possession. 

In  an  action  of  ejectment  brought  after  the 
defendant  had  refused  to  quit,  in  pursuanoe  of  a 
week's  notice  to  quit, 

Held,  that  the  interest  intended  to  be  created  by 
document  was  a  lease  to  the  defendant  for  his  life 
subject  to  certain  conditions ;  that  though  it  would 
be  void  as  such  a  lease  for  want  of  a  seal,  it  miglLt 
be  used  as  an  agreement  for  suoh  a  lease ;  and  that 
such  an  agreement  was  capable  of  speoilic  perform* 
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amoe ;   and  that,  therefore,  the  defendant,  eleoting 
to  ask  for  spedflo  performanoe,  was  entitled  to 

i'adorment.— ZniBLKB  v.  Abkahams,   C.A.,  343; 
1903]  1  K.  B.  677 ;  72  L,  J.  K.  B.   103;  88  L.  T. 
46. 

3.  Covenant  by  lessee  to  pay  present  and  future  out- 
goings charged  on  the  Remises — Expenses  of  private 
street  works — Works  completed  before  commencement  of 
term — Final  apportionment  made  afterwards — Private 
Street  Works  Act,  1892  (55  &  66  Vict.  c.  67),  ss.  6, 
12,  13,  14. — A  lease  of  certain  premisi^s  oontained^a 
covenant  by  the  lessee  to  *<  pay  and  bear  all  present 
and  fature  rates,  taxes,  duties,  assessments,  and 
outgoings  charged  upon  the  said  premises  or  the 
owner  or  occupier  in  respect  thereof/'  Before  the 
commencement  of  the  term  certain  private  street 
works,  executed  under  tbe  Private  Street  Works 
Act,  1892,  had  been  completed,  and  the  expenses 
thereof  became,  from  the  date  of  completion  a 
oh«rge  upon  tbe  premises,  though  tbe  final  appor- 
tionment of  the  expenses  was  not  made  until  after 
the  commencement  of  the  term.  The  lessor,  having 
paid  the  amount  of  the  expenses  apportioned  in 
respect  of  the  premises,  sued  the  lessee  to  recover 
the  sum  so  paid  as  being  an  outgoing  which  the 
les8f*e  was  liable  to  pay  under  his  covenant. 

Held,  that  the  covenant  did  not  apply  to  an  out- 
going which  was  charged  upon  the  premises  before 
2ie  commencement  of  tbe  term,  thoush  not  pay- 
able until  afterwards.— SuBTiOS  v.  Wooduousb, 
O.A.,  276;  [1903]  1  K.  B.  396;  72  L.  J.  K.  B. 
302 ;  88  L.  T.  407. 

4.  Covenant  by  lessor  not  to  carry  on  or  permit  a 
particular  trade  on  adjoining  premises—Lessee— 
Assigns — Injunction, — The  lesaeo  of  a  person  bound 
by  a  restrictive  covenant  can  be  sued,  whether 
*'  assigns  "  are  mentioned  in  tbe  covenant  or  not. 

In  a  lease  by  H.  to  the  plaintiff  company,  the 
lessor  covenanted  that  he,  his  heirs,  executors, 
administrators,  and  assigns,  would  not  ctrry  on,  or 
permit  to  be  carried  on  by  others,  in  corraiu  namod 
shops  the  business  of  a  tailor;  H.  8ubs«quently 
denused  one  of  the  shops  to  B.  for  a  tfloloring 
business.  In  an  action  by  the  plaintiff  ompany 
•gainst  H«  and  B.  for  an  injunction  to  restram  H. 
from  piarmitting,  and  B.  from  carrying  oa,  this 
business. 

Held,  on  the  construction  of  tbe  covenant,  that  the 
mention  of  assigns,  without  mentioning  lessees, 
afforded  no  ground,  standing  alone,  for  holding 
that  the  covenant  was  not  binding  upon  B. ;  that 
^ouffh  *' lessees"  were  not  mentioned  eo  nomine, 
the  words  of  the  covenant  were  suffident  to  bind 
B.  not  to  carry  on  the  particular  business  referred 
to,  and  that  an  injunction  oucht  to  be  granted. 

Bryant  Y.Hancock  &  Co.,  [1898]  1  Q.  B.  716,  dis- 
tinguished. 

The  decifion  in  Kemp  v.  Bird,  (1877)  6  Ch.  D. 
649,  974,  is  not  inconsistent  with  that  of  Fitz  v. 
lUs,  [1893]  1  Ch.  77.— HoLLOWAY  Bbothhrs  v. 
Hill,  Ch.D.  Byrne,  J,;  [1902]  2  Ch.  612;  71 
L.  J.  Ch.  818;  87  L.  T.  201. 

6.  Covenant  for  quiet  enjoyment  ^Assignment  of 
reversion — Liability  of  assignee — Acts  done  on  land 
acquired  subseqiiently  to  demise  from  strangers  to 
lessor — Breach  of  covenant — Inttrference  with  access 
of  air  to  chimneys. — A  covenant  for  qmet  enjoy- 
ment in  a  lease  niust  be  construed  with  reference  to 
the  &tate  of  things  at  the  date  of  the  covenant,  and 
cannot  be  extended  to  cover  user  by  the  lessor  of 
land  acquired  by  him  subsequently  to  the  date  of 
the  lease,  and  even  if  it  could  be  so  extended  the 
obligation  would  not  be  bmding  on  an  assignee  of 
the  reversion   who  has  acquired  adjoinirg   Und 


under  another  title,  and  does  the  Acts  complained 
of  uoder  that  other  title. 

Section  11  of  the  C3nveyancing  Act,  1881,  in  no 
way  alters  the  old  law  as  to  the  class  of  covenuits 
the  burden  of  which  will  run  witb  the  rever'>ion. 
A  demise  of  offices  to  the  plaintiff  contained  a 
covenant  for  quiet  eujoym^nt.  The  lessor  after- 
wards assigned  the  reversion  on  the  term  to  the 
defendants.  The  defendants  subsequently  acquired 
the  house  next  door  to  the  demited  offices,  and 
having  pulled  it  down  rebuilt  it  much  higher,  thus 
causing  the  chimneys  of  the  demised  offices  to 
smoke. 

Held,  that  there  was  no  breach  of  the  covenant 
for  quiet  enjoyment. 

Fer  Bomer,  L.  J.— Wben  by  an  alleged  breach  of 
the  ordinary  coveoaut  for  quiet  enjoyment  neither 
the  title  to  nor  the  possession  of  the  land  is  affected, 
and  only  the  lessee's  enjoyment  of  the  laud  is 
interrupted  by  some  act  of  the  lers  r,  Quoere, 
whether  the  act  complained  of  is  a  breach  of  the 
cavenifcnt  unl<*ss  it  amounts  to  a  direct  interference 
with  thA  enjoyment. 

Per  'Romer  and  Coz  ns-Hardy,  Ij  J  J ,— Quaere, 
whether  Tehb  v.  Cave,  48  W.  E.  318,  [1900]  I  Ch. 
642,  was  rightly  decided  on  the  ground  of  breach 
of  covenant  for  quiet  enjoyment. 

Deoi8i'«n  of  Byrne,  J.,  anU,  p.  42,  [1902]  2  Oh. 
636,  affirmed.  —  Davis  v.  Town  Pbopbrtibs 
Invxstment  Cobfobation,  C7.-4.,  417;  [1903]  1 
Ch.  797;  72  L.  J.  Co.  889  ;  88  L.  T.  665. 

6.  Covenant  for  quiet  enjoyment — Implied  covenant — 
"  Let*' —  Unlimited  covenant,  —An  unlimited  covenant 
for  quiet  enjoy  went  cannot  be  implied  from  the 
use  of  the  word  **  let "  in  a  contract  of  letting. — 
JoNBS  V.  LAviwaTOW.  C.A  ,  161 ;  [1903]  1  K.  B. 
263  ;  72  L  J.  K  B.  78 ;  88  L.  T.  223. 

7.  Covenant  by  lessee  to  pay  all  charges— Bepair  of 
defective  drain  by  lessee  by  ordtr  of  local  authority — 
Liability  of  lessee  to  bear  expense. — A  lease  lor  years, 
gr^nttod  by  the  plaintiff  to  tbe  defendant,  contained 
a  covenant  by  the  lessee  to  pay  duriog  the  term 
**the  sewers  rate  and  all  other  taxes,  rates, 
charges,  aud  assessments  whatsoever,  parlia- 
mentary, parochial,  or  otherwise,  wbich  then  were 
or  thereafter  should  be  imposed,  charged,  or 
assessed  upon  or  in  respect  ot  the  premises,  or  pay- 
able by  either  the  own«r  or  occupier  in  respect  of 
the  same.*'  The  lease  also  contained  a  covenant  by 
the  lessee  to  repair  and  keep  in  repair.  In  com- 
pliance with  a  notice  siven  by  the  loo>»l  autbority, 
under  secti  n  94  of  the  Public  Health  Act,  1876, 
the  plaiutiff  did  the  work  uecesstry  to  abate  a 
nuisance  caused  by  a  defective  drain  upon  the 
premises,  and  brought  this  action  to  recover  th) 
cost  of  that  work. 

Held,  that  the  expenses  of  doing  this  work  came 
within  the  terms  of  the  covenant  as  a  '*  charge 
imposed  upon  or  in  respect  of  the  premises  or  pay- 
able by  either  the  owner  or  occupier  ia  respect  of 
the  same  ** ;  and  that  the  lessee  was  therefore  liable 
to  pay  the  expense  thereof  himself. — Gbobqe  v. 
CoATES,  C.A. ;  88  L.  T.  48. 

8  Covenant  by  tenant  to  pay  '*  impositions  " — Three 
years*  tenancy — Notice  by  sanitary  authority  to  re-" 
con$(/ruct  drains, — A  landlord  let  a  house  to  a 
tenant  for  tbree  years  ut  the  clear  yearly  reat  of 
£64  to  be  paid  free  and  clear  of  and  from  all 
deductions.  The  tenant  covenanted  t3  pay  all 
impositions  which  miKbt  become  due  or  assessed  in 
respeot  of  the  premises  during  the  tenancy,  property 
tax  excepted. 

Held,  that  the  duty  and  expense  of  complying 
with  a  notice  from  the  lanitary  authority  to  reoon* 
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stniot  the  draina  oooBtihited  an  imporifcion  within 
the  agreement  which  feQ  oa  the  tenant.— WAB&nrBB, 
Re,  Bbayshaw  v  Ninnis,  Ch.D.  Body,  J. :  [19031 
2Ch.  367;  88L.T.  766.  *       »l        j 

9.  Covenant  by  lessee  to  pay  taxes,  rates,  and 
assessments—Expenses  of  paving  rate—Public  Health 
Act,  1875  (38  (fc  39  Vxdt.  c.  66),  s.  160.— A  covenant 
in  a  leaMe  that  the  lessee  wonld  during  the  continu- 
ance *'pay  all  taxes,  rates,  and  asst^ssmenta  ioaposed 
or  assesstsd  upon  the  premises  or  on  the  landlord  or 
tenant  in  respect  thereof,"  does  not  impose  on  the 
lessee  tbe  apportioned  cost  of  paving  ttie  road  in 
front  of  the  premises  in  respect  of  work  done  by 
theiocal  authority  under  section  150  of  the  Fubhc 
Health  Act,  1876,  where  the  work  was  done  before, 
but  tbe  apportionment  was  made  alter,  the  granting 
of  the  lease. 

Baylis  V.  Jiggens,  [1898]  2  Q.  B.  315,  46  W.  E. 
Dig.  87,  followed. 

Foulger  v.  Arding,  50  W.  E.  417,  [1902]  1  K.  B. 
700,  aistioguisheded,— Lttmby  v.  Faupel  K,B,D,, 
522;  88L.  T.  562. 

10.  Covenant  not  to  assign  mthout  licence— Fiat — 
^* Not  to  be  unreasonably  or  arbitrarily  withheld''— 
Proviso  in  licence.— The  lessee  of  a  flat  covenanted 
that  he  would  not  assign  the  fl^t  without  the  licence 
in  writing  of  th^^  lessor,  but  such  liotnoe  should  not 
be  unreasonably  or  arbitrarily  withueld.  On  the 
lessee  propo»ing  to  assign  the  flat  to  one  J.  H.  H., 
a  bcenoe  was  granted  to  nim  by  the  lessor,  but  with 
the  proviso  **  that  this  consent  is  granted  upon  tibe 
terms  and  conditions  that  if  in  consequence  of  the 
said  assignoient  the  rateable  value  of  the  said 
hereditaments  and  premises  is  increased  you  and 
the  said  J.  H.  H  ,  or  one  of  you,  will  on  demand 
pay  to  the  company  (the  lessor)  any  future 
increase  of  rates,  taxes,  charges,  assessments,  or 
impositions  whatsoever  assesaed  or  imposed  in 
consequence  of  the  said  assignment." 

Declared,  that  the  defendant  company  was  not 
entitled  to  insert  the  proviso  in  the  licence  or  any 
proviso  to  the  like  effect,  and  that  the  plaintiff 
might  assign  the  flat  to  J.  H.  H.  without  any 
further  cousent  from  the  d»ifendant  company.— 
YouNO  V.  AsHLBY  Gakdbks  Pbopbrtiks,  C.A.  : 
[1903]  2  Oh.  112  ;  72  L.  J.  Oh.  520 ;  88  L.  T.  641. 

11.  Covenant  not  to  dy  or  suffer  any  act— Sub- 
lease—Breach  by  subtenant— Liability  of  assignee  of 
lessee.— T.  being  the  aMignee  of  a  lease  which  con- 
tained a  covenaut  that  the  lessee  would  not  do  or 
suffer  to  be  dooe  on  the  premises  any  acts  whereby 
the  licence  might  be  forfeittsd  or  iudorsed,  sub- 
leased to  E.,  such  sublease  containing  a  covenant 
to  the  same  effect. 

K.  committed  a  breach  of  the  Itoensing  laws  and 
the  justices  refused  to  renew  the  licence. 

In  an  action  against  T.  by  the  lessor  to  recover 
datnages  for  breach  of  the  covenant, 

Held,  that  T.  had  not  suffered  the  Act  to  be  done, 
and  was  not  liable.— Wilson  v.  Twamlby.  KB.D,  : 
88  L.  T.  803. 

12.  Covenant  not  to  make  alleralions—Shop- 
Fixture— Advertising  sign.— A  tenant  who  occu- 
pied oertaio  premues  as  a  place  of  business  noder  a 
lease,  which  contained  a  covenant  by  the  lessee  not 
to  make  any  alteration  to  the  premises  without  the 
consent  of  the  landlord,  erected  on  the  front  of  the 
premises  a  dock  some  four  feet  in  dismeter  and 
fastened  into  the  stone  of  the  front  of  the  premises 
by  iron  bolts  as  an  advertising  sign  without  the 
consent  of  the  landlord. 

Held,  that  the  covenant  ought  not  to  be  so  con* 
fltrned  as  to  extend  to  any  alteration  which  did  not 


affect  the  stmotare  or  form  of  the  prqmisw>  and  at 
the  same  time  was  reasonable  uid  proper  for  carry- 
ing on  the  business  of  the  lessee  in  an  ordioftry 
way.— BiOKicoBE  v.  DnoosB,  (7.^.,  180;  [1903]  1 
Oh.  168 ;  72  L.  J.  Oh.  96;  88  L.  T.  78. 

13.  Covenant  to  yield  up  fixtures— GongtrucUon  ^ 
Trade  fixtures— General  words— EjxudiBBi  generis — 
Right  of  tenant  to  remove  trade  fixturee. — In  a 
covenant  by  a  tenant  to  deliver  up  fiztarea  at  the 
end  of  his  lease,  if  there  is  a  series  of  words  which 
point  to  additions  to  the  premises  which  ardiaanly 
wonld  not  as  between  umdlord  and  teoant  be 
removable  by  the  tenant,  general  words  which 
follow  those  particular  words  ought  to  be  coofinsd 
to  things  not  included  in  tenant's  fixtures*  unlMB 
there  is  somethiog  which  clearly  shows  an  express 
intention  that  they  are  not  to  be  so  confined. 

In  order  to  show  that  the  covenant  for  delivery 
up  has  taken  away  the  tenant's  rights,  the  onus  is 
on  the  landlord  to  show  that  that  was  the  object 
and  intention  of  the  covenant,  and  if  the  lang^oage 
of  the  covenant  leaves  the  matter  doubtful,  the 
ordinary  rights  of  the  tenant  will  not  be  intsEfeied 
with. 

Bishop  V.  EllioU,  3  W.  B.  464,  11  Ezoh.  113, 
approved. 

Decision  of  Kekewich,  J.,  [1903]  1  Gh.  806, 
reversed. — Lakboubit  v.  MoLbllan,  O.A..  594; 
[1903]  2  Oh.  268 ;  72*L.  J.  Oh.  617  ;  88  L.  T.  748. 

14.  Covenant  to  pay — ''Outgoings^* — Tenancy /or 
three  years— Order  by  sanitary  authority  to  reoem- 
struct  drain — Liability  of  tenant. — The  plaintiff  let  a 
house  to  the  defendant  for  a  tsrm  of  three  yean, 
the  tenant  agreeing  to  pay  all  "  outgoings  payable 
in  respect  of  the  premises."  During  the  teiianc7 
the  plaintiff,  in  obedience  to  an  oraer  from  the 
satiitary  authority,  reconstructed  the  drainage 
system  of  the  house. 

Held,  that  the  shortness  of  the  term  was  no 
reason  for  putting  a  more  limited  oonstmotioa 
upon  the  expression  ''outgoings  "  than  that  winch 
would  have  been  put  upon  it  in  a  lease  for  a  loocer 
period,  and  that  the  defendaot  was  liable  under  his 
agreement  to  recoup  the  plaintiff  the  ezpeoae  of 
the  drainage  work. 

Dfcision  of  Far  well,  J.,  in  Valpy  v.  8t.  Leonards 
Wharf  Co.,  [1903]  1  L.  G.  B.  306.  distioiniished.— 
Stookdale  v.  Asohbrbbrq.  K.B.D.  ;  [1903]  1  K.  B. 
873 ;  72  L.  J.  K.  B.  492 ;  88  L.  T.  767. 

16.  Forfeiture — Covenant  not  to  ctssign  or  underlet 
witliout  consent— Mortgage  by  sub- demise  without 
consent— Issue  of  writ  by  lessor  for  recovery  of  posses' 
sion— Distress  by  receiver  of  mortgagees  on  goods  of 
tenant  in  possession  after  issue  of  writ — Action  for 
vrrongfvd  distress— Payment  of  rent  by  tenant  after 
issue  of  lessor's  unrit— Estoppel — Liability  of  solicitors 
of  mortgagees, — A  lease  of  land  and  buildings  for 
thirty-tlve  years,  made  in  1896,  contained  a  covenant 
that  the  lessee  would  not  assign  or  underlet  withoat 
the  consent  in  writing  of  the  lessor,  which  was  not 
to  be  unreasonably  withheld  if  the  proposed  ass|gnes 
or  under-tenant  should  be  a  respectable  and  respon- 
sible person,  and  also  contained  a  proviso  lor 
re-entry  upon  a  breach  of  any  of  the  covenants 
therein.  An  assignee  of  the  lease,  having  let  the 
premises  to  a  tenant  from  year  to  year,  tad  mort- 
gaged the  premises  by  sub-demise  withont  the 
consent  of  the  lessor,  was  adjudicated  banknmt. 
On  the  18th  of  September,  1901,  the  lessor  issoed  a 
writ  for  recovery  of  possession  of  tiie  premises, 
without  stating  the  ground  of  the  dbum.  The 
tenant,  while  disdaUning  any  intention  of  defend- 
ing  the  action,  entered  an  appearance  to  it,  and,  in 
order  to  gain  time,  with  the  object  of  kaeping 
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poisenion  of  the  premiies,  on  the  15ili  of  Oetobar 
paid  the  rant  for  the  quarter  ending  the  29  th  of 
September  to  the  recBiver  appointed  by  the  mort- 
gagees nnder  the  Gonveyandog  Aot,  188  L  The 
claim  of  the  lessor  was  afterwards  amended  by 
alleging  the  breach  of  covenant  by  the  mortgage) 
without  the  consent  of  the  lessor  as  the  ground  of 
forfeiture.  Oo  the  11th  of  January,  1902.  the 
BoUoitors  for  tbe  morbgagees  having  written  to  the 
recaiver  that  they  would  be  glad  to  hear  that  a 
distress  had  been  put  in,  the  receiver  distrained 
upon  the  goods  of  the  tenant  on  the  premises  for  the 
rent  due  on  the  25th  of  December,  1901.  Tiie 
tenant  thereupon  comaaenced  an  action  for  wrongful 
distress  against  the  solicitors  for  the  mortgag«'es 
and  the  receiver,  at  the  hesring  of  which  ths  jury 
returned  a  verdict  for  the  tenant  with  damages. 
On  tbe  20th  of  Blarch,  1902,  the  lessor  obtained 
judgment  by  consent  in  the  action  for  recovery  of 
possession. 

Held,  upon  an  application  for  a  new  trial  of  the 
action  for  wrongful  distress— first,  that  the  mort- 
gage by  sub-demise  was  a  breach  of  the  covenant 
not  to  assign  or  underlet  without  the  consent  of 
the  lessor ;  secondly,  that  the  issue  by  the  lessor  of 
the  writ  to  lecover  possession  and  service  thereof  on 
the  lessee  detr-rmined  the  lease;  thirdly,  that,  ia 
the  oiroumstancBS,  the  tenant  was  not  estopped  by 
the  payment  of  rent  after  the  service  of  the  lessor's 
writ  from  asserting  that  the  lease  was  determined ; 
f  urthly,  that,  in  the  circnmstanoes,  the  tenant 
was  enttled  to  recover  damases  against  the 
solicitors  for  the  mortgagees.— Sbbjbaih*  v.  Na8H« 
Fnu).  &  Ck) ,  G.A  \  [1903]  2  K.  B.  304 ;  72 
L.  J.  E.  B.  630. 

16.  Power  given  to  lessee  to  determine  lease  on  notice 
— Lessor^ e  remedies  for  antecedent  breaches  of  covenant 
to  repair  not  reserved  ^Liability  of  lessee, — By  an 
indenture  of  lease  for  fourteen  years  it  was  provided 
that  the  lessees  might,  upon  giving  six  months' 
previous  notice  in  writing,  determine  the  lease  at 

■  the  end  of  the  fir^t  seven  ye^rs,  ani  thit  iu  saoh 
case  the  **  indenture  and  every  dame,  matter,  and 
thing  "  therein  contained  should  upon  the  expiration 
of  the  notice '*  cease  and  determine  and  be  void." 
The  lease  did  not  ontain  any  proviso  that  the 
ezerdse  by  the  lessees  of  their  power  to  determine 
should  be  subject  to  the  lessor's  rights  and 
remedies  for  existing  breaches  by  the  leasees  of  the 
covenants.  The  lessees  duly  determined  the  lea^e 
at  tiie  end  of  the  seven  years  and  left  the  premises 
out  of  repair. 

Held,  that  the  lessor  wm  entitled  to  sne  the 
lessees  upon  the  covenant  to  repair  contained  in  the 
lease,  on  their  determining  the  lease  under  their 
above  power,  notwith*itanding  that  no  such  right 
was  expressly resArv^'d. — Blobb  v.  OmLUn,  K.B.D,, 
336;  [1903]  1  K.  B.  356;  72  L.  J.  K.  B.  114;  88 
L.  T.  235. 

17.  Proviso  for  re-entry — Covenants  **to  he  per- 
formed** by  lessee —DefauU  in  ** performance" — 
Negative  covenant — Not  to  use  premises  for  particular 
buBxneee  without  licence —Licence  to  predecessor  in  title 
— Breach.-^ A  lease  contained  a  covenant  by  the 
lessee  not  to  use  the  premises  for  any  business 
except  that  of  an  outfitter  without  the  liceoce  in 
writing  of  the  lessor.  It  also  contain*' d  a  proviso 
for  re-entry  in  case  the  lessee  should  *'  make 
default  in  the  performance  of  any  of  the  covenants 
upon  his  part  to  be  performed.*'  Tne  original 
lessor  gave  to  the  original  lesiee  licence  in  writing 
to  use  the  premises  for  a  business  other  than  that 
of  an  outfitter.  The  sucsessor  in  title  of  the  original 
lessee  used  the  premises  otherwise  than  for  the 


business  of  an  outfitter.  In  an  action  of  ejectment 
by  the  successor  in  title  of  the  original  lessor. 

Held,  that  the  p'^viso  for  re-entry  applied  only 
to  br<*acheB  of  positive  and  not  of  negative 
covenants. 

Semhle,  al«o,  that  there  was  no  breach  of 
cov«*naiit.— Harman  v.  AinrsLiB,  KB.D.;  [1903] 
2KB.  241 ;  72  L.  J.  K.  B.  533 ;  88  L.  T.  770. 

18.  Renewal  of  lease — *'  At  the  costs  of  the  lessee" 
— Costs  of  arbitration  to  assess  fine  payable  on  renewal. 
— A  lease  contained  a  covenant  by  the  lessor 
that  he  would  at  any  time  during  the  term  **  upon 
the  request  and  at  the  cost  of  the  lessee,"  and  on 
payment  of  a  fine  calculated  upon  the  number  of 
jrears  of  the  term  which  had  expired  and  the  full 
improved  annual  value  of  the  p''emises  at  the  time 
of  the  renewal  (such  value  to  be  determined  by  the 
lessor's  surveyor  or  at 'the  option  of  the  lessee  by 
the  award  of  tiro  referees  or  their  umpire),  renew 
the  term.  The  lessee  required  the  lessor  to  renew 
the  term,  and  gave  notice  of  his  desire  to  have  the 
fuU  improved  annual  value  of  the  premises 
determined  by  the  award  of  two  referees  or  their 
umpire. 

Held,  that  the  cssts  of  the  reference  must  be 
paid  by  the  lessee. 

Judgment  of  Wright,  J.  ([1902]  1  K.  B.  512,  50 
W.  E  Dig.  92),  reversed.— MosTYN  (Lord)  and 
FiTZSiMMONS,  Re.  C.A,,  257  ;  [1903]  1  K.  B.  349 ; 
7?L.  J.  K.B.  164;  88  L.  T.  7. 

19.  Residential  flats—Express  covenant  for  quiet 
enjoyment  —  General  scheme  —  Implied  obligation — 
Nuisance  arising  from  acts  of  tenants  in  adjoining 
flats.—The  plaintiff  was  the  tenant  of  a  fi-it  under 
an  agreement  with  C.  which  contained  the  u^nal 
covenant  for  quiet  enjoyment.  The  adjoining  flats 
in  the  same  building  were  held  by  other  tenants 
under  similar  agreements,  in  all  of  which  there  was 
a  stipulation  by  the  tenant  that  he  would  not 
permit  the  premtnes  to  be  used  for  any  unlawful  or 
immoral  purpose,  but,  on  the  contrary,  would  as 
much  as  possible  contribute  to  the  respectalulity  of 
the  builcung  and  keep  the  premises  as  a  private 
dwelling-house  or  residential  chambers.  0.  con- 
tracted to  sell  the  building,  but  no  actual  assign- 
ment of  the  lease  had  Men  ez^cuted,  when  the 
plaintiff  brought  an  action  against  the  ultimate 
purchasers,  as  the  equitable  assignees  of  the  rever- 
sion, on  the  ground  that  the  fl^bt  adjoininghis  own 
was  being  used  for  immoral  purposes.  He  com- 
plained that  a  nuisance  was  thereby  created  and 
damage  sustained  by  him  ;  and  he  cUimed  a 
declaration  that  the  d^^fendants  were  bound  hj  the 
covenant  for  quiet  enjoyment,  and  an  injunction  to 
restrain  them  from  permitting  the  adjoining  flat  to 
be  used  so  as  to  int^ere  with  tbe  quiet  enjoyment 
by  the  i^ntiff  of  his  fiat ;  and  nom  permitting 
any  aot  inconsistent  with  the  terms  of  the  agree- 
ment. Tne  defendants  counter-claimed  for  arrears 
of  rent,  and  submitted  that  no  causA  of  action 
against  them  was  disclosed.  The  points  of  law 
were  first  argued.  It  was  decided  by  Buckley^  J., 
that  the  covenant  for  quit't  enjoyment  related  only 
to  frei'dom  from  disturbance  by  adverse  claimants 
extending  to  physical  interference  with  the  use  by 
the  plainriff  of  his  fl«t  as  distinguished  from  its 
comfortable  enjoyment ;  that  the  case  must  go  on 
to  trial  on  this  point ;  that  the  d«*fendants  were  not 
liable  for  the  acts  of  persons  acting  adversely  to 
them ;  but  that  it  might  be  shown  at  the  hearing 
that  such  acts  were  impliedly  authorized  by  con- 
tinued receipt  of  rent  from  the  offending  tenant ; 
and,  further,  that  the  plaintiff  could  rely  on  there 
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being  a  general  aoheme  for  the  use  of  the  flats.    The 
defendant!  appealed. 

Held,  taat,  oa  the  grounds  stated  by  BaoUey,  J., 
it  WiS  impossible  at  tne  p reseat  stage  of  the  pro- 
oeedioffs  for  the  ooart  to  say  that  tuere  might  not 
be  a  oause  of  aotion  capable  of  proof ;  that  whether 
that  was  so  or  not  ma  it  depend  upon  what  took 
plaoa  at  the  trial  of  theaotim;  and  that  th«>ref ore 
the  oase  mast  go  to  trial.— Jaegbb  v.  Mansions 
CoNSOLiDATBD  (Limitbd).  G.A,  ;  87  L.  T.  690. 

20.  Weekly  tenancy — Notice  to  quit — By  an  agree- 
ment for  a  weekly  t-naocy  it  was  agreed  that  the 
tenanoy  might  be  terminated  by  either  landlord  or 
tenant  giving  the  other  one  week's  notioe,  the  key 
to  be  given  up  before  twelve  o'clock  on  the  d«y  of 
leaving. 

Held,  that  a  notice  given  at  10  a  m.  on  the  17th 
of  November  to  expire  on  the  24th  of  November 
was  not  a  good  notice.  A  we<»k's  notioe  is  seven 
clear  days,  and  the  law  does  not  take  notioe  of  t^e 
fraction  of  aday.— Weston  v,  Fidlbr  K.B.D.  ;  88 
L.  T.  769. 

LANDS  CLAUSES  ACT  :— 

1.  Acquisition  of  land^Boundary  defined  by 
"  propoied  road  **^ Description  not  grant  of  easement, 
— Where  a  proposed  road  is  mentioned  m  the 
particulars  scheduled  to  a  notice  to  treat  for  the 
compulsory  purchase  of  land— s  ^.,  as  the  site  for 
a  board  school— as  one  of  the  l)oundari«>s  of  such 
land,  the  same  must  bi  regarded  as  desoripti7e 
merely,  aod  not  at  passing  any  rigrit  t  >  have  the 
roai  constructed,  or  any  right  over  land  adjacent 
t  J  the  land  so  compulsorily  acqu<red.  A  sohool 
board  gave  notice  to  F.,  the  owner  of  certain  pro- 
perty which  he  contemplated  deyeloping  as  a 
building  estate,  to  treat  for  the  purchase  of  part 
thereof  as  the  site  for  a  school.  In  the  particulars 
scheduled  to  the  notice  the  land  required  was 
described  as  land  with  frontages  to  A.-road,  B.- 
road,  **  and  a  proposed  road  lending  therefrom.'' 
At  the  inquisitioQ  to  determine  the  purchase- mon^y 
and  comp*'ns«tion  a  verdiot  w<is  t«keu  by  consent 
for  £8  000  "for  the  purchase  of  the  estate  and 
interest  of  F  in  the  land  and  hereditaments''  in 
th«9  warrant  for  the  summoning  of  thn  jury  men- 
timed;  "also  by  way  of  compensation,  for  all 
damage  sustained  bv  severance  or  otherwise  by 
reason  of  the  exercise  of  the  powers  of"  the 
sohool  board.  In  the  warrant  the  land  was 
described  by  reference  to  the  schedule  to  the  notioe 
to  treat  which  was  set  out  in  the  warrant.  Subse- 
quently to  the  inqaitition  F.  informed  the  school 
board  that  it  was  not  intended  to  form  the  pro- 
posed road  shown  on  the  scheduled  plan,  and 
suggested  a  midiftcation  of  the  boundary,  his 
reason  beins  that  the  road  was  part  of  his  original 
scheme  for  developing  his  property  a«  a  building 
estate,  but  that  under  the  altered  ciroumstances  it 
would  not  be  worth  his  while  to  construct  the  road. 
A  summons,  under  the  Vendor  and  Purchas(«r  Act, 
1874.  was  taken  out  by  the  school  board  asking  for 
a  deolar«tion  that  they  were  enti  l*<d  to  a  convey- 
ance of  the  piece  of  land  sp<>cified  in  their  notice 
to  treat  with  frontages  to  A.-roiid,  B.-road,  and  a 
proposed  road  leading  therefrom  and  shown  on  the 
plan  to  such  notice  according  to  the  draft  convey- 
ance submitted  to  F. 

Held,  that  the  school  board  had  not  obtained  any 
right  over  F.'e  land  Mdjioent  to  the  site  which  they 
had  purchased ;  that  th»-y  had  no  right  to  acquire 
an  easement  over  adjacent  land  under  thetr  com- 
pulsory powers,  which  did  not  extend  to  the  com- 
pulsory acquisition  of  easements,  but  only  the  right 
to  acquire  the  land  itself;  that  the  reference  in  the 


notice  to  treat  to  the  proposed  road  was  merdy 
descriptive ;  and  that  the  proposed  road  oonld  not 
be  regarded  as  an  acmafly  made  road. — School 
BoABD  FOB  London  and  Foster,  Be.  C.A.-,  87 
L.  T.  700. 

2.  Compensation — Free  and  fxdusive  right  to  supplff 
refreshments  dbc — Estate  and  interest  ^Lands  Cliuses 
Act,  1845  (8  Vict,  c.  18),  s.  68.— An  agreemeat 
which  grants  and  lets  the  free  and  exdusive  right 
to  sell  refreshments  in  a  theatre,  togethv  with  the 
necrssary  use  of  the  refreshment- rooms,  bars,  and 
calltfSi  and  the  rii^ht  of  free  access  to  and  from  all 
parts  of  the  premises  as  might  be  necessary,  and  of 
supplying  and  providing  programmes,  &c.,  and 
cloak-rooms  and  other  accommodation,  and  ^lo  tiis 
sole  and  exclu<«ive  privilege  of  advertising  and 
letting  spaces  for  aavertisements  in  the  refresb- 
ment  and  cloak-rooms  and  on  all  the  pro«rammei 
does  not  create  an  estate  or  interest  w«thin  aecttoo 
68  of  the  Lands  Glauses  Act,  1845. — Wa&b  ft  Co. 
V.  London  County  Council,  K.B  D,  ;  88  L.  T.  689. 

3.  Compensation — Offer  by  promoters  of  tinier- 
taking—Time  for  acceptance— Acceptance  at  hearing 
before  jury.-^An  offer  of  a  sum  of  money  by  the 
promoters  of  au  undertaking  under  section  33  of 
the  Lands  Clauses  Act,  1845,  may  be  acoeptei  by 
the  owner  of  the  lands  sought  to  be  puro^iased  at 
any  time  before  the  yerdict  of  the  jury  is  given 
asnessing  the  amount  of  the  compensation. — Rex  v. 
Westminster  High  Bailiff.  K.B.D.  ;  [1903]  2 
K.  B.  189 ;  72  L  J.  K.  B.  600;  88  L.  T.  834. 

4.  Compulsory  purchase — Personal  inconvenience  to 
limited  owner-^Compensation — Lands  Clauses  Ad, 
1845  (8  <fc  9  Vict.  c.  18),  s.  73.— A  limited  owner  of 
lands  taken  by  oompuisory  purchase  under  the 
Lands  Clauses  Acts  is  entitled  to  have  any  personal 
inconvenience  wbich  m«y  be  caused  to  him  by  the 
works  for  which  the  land  is  taken  considered  in  the 
fixing  of  the  purcha&e  price,  and  to  have  so  much 
of  the  purchase  price  as  is  attributable  to  such 
consideration  paid  to  him. — Saundebton  Glebi 
Lands,  Re.  ChD.  Farwell,  J.,  522;  [1903]  1  Cn, 
480;  72  L  J.  Ch.  276 ;  88  L.  T.  267. 

5.  Injurious  affection — T<Mng  lands — Notice  to 
treat— Lecue  of  adjoining  land  subsequently  to  service 
of  notice — Eight  of  lessee  to  compensation  for  injurious 
affection — Lands  Clauses  Consolidation  Act^  1845 
(8  <£;  9  Vict,  c.  18),  ss.  18,  68.~Whe:e  a  notioe  to 
treat  for  land  has  beoi  given  under  section  18  of 
the  Lands  Clauses  Act,  1845,  compensation  must  be 
assessed  onoe  for  all  under  the  notioe  both  in  reapeot 
of  the  land  taken  and  also  under  section  68  for  the 
injurious  affection  of  other  land  belonging  to  the 
same  owner,  and  the  owner  cannot,  after  tlie  notice 
to  treat  and  before  the  assessment  of  the  compensa- 
tioo,  grant  a  lease  of  or  sell  the  land  adjoining  the 
land  taken  so  as  to  confer  upon  the  lessee  or 
purchaser  a  right  to  claim  compensation  for  the 
injurious  affection  of  the  land  so  leased  or  sold  by 
the  execution  of  the  works. 

Therefore,  where,  after  the  service  of  a  notioe  to 
treat  for  land,  and  before  the  compensation  had 
been  assessed,  the  owner  grmted  a  lease  of  the 
adjoining  land,  and  subsequently  a  sum  was  agreed 
up^n  betwenn  the  owner  and  the  undertakers  as  to 
the  compensation  payable  to  the  owner  under  the 
notion  to  treat,  the  lessee  is  not  entitled  to  com- 
pensation for  the  injurious  affection  of  the  demised 

Judgment  of  Lord  Alverstone,  L.C.J.  (50  W.  R. 
155.  [1901]  2  K.  B.  753),  reversed.— MERCER  v. 

LlYBRPOOL.  Bt.  HeLXN'S,  ftC,  RAILWAY  Co.,  C^., 

308;  [1903]  1  K.  B.  652;  72  L.  J.  R  B.  128;  88 
L,T.374,  ^ 
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6.  Bailway^Beservaiion  of  mineraU — Conveyance 
of  surface— Costs— Land$  Clau$es  Consolidation 
{Scotland)  Ad,  1845  (8  cfe  9  Vict  c.  19),  aa.  117,  119. 
—The  app^^llaats  parohavcd  the  risits  of  a  feaar, 
ia  whose  feu  contraot  the  mineraTi  were  reserved 
by  the  saperior,  the  reepondente'  predeoeesor.  In 
1892  a  controversy  arose  between  the  appellants 
and  the  respondents  as  to  the  position  of  the 
appellants  iu  respeot  to  their  dealiogs  with 
minerals  both  above  and  below,  the  authorized 
formation  of  level  of  the  appellants'  line.  In  1894 
the  Coast  of  Session  decided  that  the  reepind«nt8 
were  entitled  to  the  minerals  below  the  authorized 
formation,  and  reserved  to  the  respondents  aoy 
claim  they  might  h«ve  for  the  value  of  the  mineraU 
in  the  said  lunds  above  the  authorized  level  of  the 
railway  to  be  determined  by  arbitration  in  terms  of 
the  Ltnds  dauies  Gonsohdation  (Scotland)  Act, 

1845,  S.117.  In  1896  the  respOL  dents  applied  for 
compensation  for  the  minerals  above  the  surface, 
the  appellants  denied  that  they  were  under  any 
liabUity  for  compenea4on,  claiming  to  have  par- 
chased  the  minerals  in  their  conveyance  from  the 
feuar  of  the  surface,  and  that  it  was  within  their 
right  to  remove  them.  The  respondents  then  oom- 
meoced  this  action,  contending  that  the  appellants 
stood  now  to  be  treated  as  trespassers,  it  being  too 
late  for  them  to  rely  on  section  117  of  the  Act  of 

1846,  they  not  having  lodged  a  notice  to  treat 
within  six  months  from  the  decision  in  1894.  The 
appellants  contended  that  if  they  were  wrong  in 
their  claim  of  ownership,  they  were  still  entitled  to 
pay  for  the  minerals  by  way  of  compensation,  and 
not  by  damsges,  the  six  months  given  by  the  said 
Act  not  yet  having  ccMmmenced  to  run,  as  they  had 
all  along  disputed  the  respondents'  right. 

Held,  r^^versing  the  decision  of  &e  Oourt  of 
Session  ((1899)  37  S.  L.  B.  150,  406),  that  there  had 
been  no  final  determination,  within  the  language 
of  the  section,  of  the  respondents'  risht,  and 
that,  although  this  Houie  now  held  their 
claim  good,  yet  the  appellanti  were  not  trespassers, 
and  were  entitled  to  the  minerals  upon  payment  of 
compensation. 

Held,  also,  th«t  the  claimants  (the  respondents) 
were  the  proper  pirties  to  initiate  a  claim  which 
it  would  have  been  possibl<t  for  the  appeUants  to 
satisfy.— Oaubdonian  Bailway  Co.  v,  Dayidson, 
H.L. ;  [1903]  A.  0.  22 ;  72  L.  J.  P.  0.  25 ;  87  L.  T. 
602. 

7.  Bailway — Taking  of  land — Easement  under 
church — InjurUmtly  affecting  church — Basis  of  com^ 
pensaUon» — By  a  private  Act,  incorporating  the 
liands  Glauses  Act,  a  railway  company  was  author- 
ized to  take  the  site  of  a  cLurch  in  London.  Subse- 
qaen.tly  the  company  promoted  a  Bill  for  an 
extension  of  time  for  the  construction  of  the  rail- 
way and  purchase  of  lands.  This  Bill  was  opposed, 
and  upon  the  second  reading  a  resolution  was 
carried  instructing  the  committee  ''to  consider 
whether  any  and  what  provisions  can  reasonably 
be  made  for  the  preeervatioa  of  the  church  of 
•  .  •  without  preventing  the  construction  of  the 
railway  and  station."  Clauses  were  accordingly 
inserted  nrovidtng  that,  notwithstanding  anything 
containea  in  the  previous  Act,  tbe  company  should 
not  purchase  or  take  any  part  of  the  church,  but 
might  ts^e  an  easement  or  right  of  using  the  sub- 
soil under  any  part  of  the  property,  including  the 
crypt  and  foundations  of  the  church;  that  the 
company  should  at  all  tim«>s  make  good  any 
damage  to  the  church  caused  by  the  railway  or 
works;  and  that  the  compensation  '*for  the  sub- 
soil and  crypt,"  &o.,  should  be  assessed  by  an 


arbitrator.    The  company  took   the  subsoil   and 
orypt,  and  constructed  a  station  under  the  church. 

Held,  that  the  compensation  payable  by  th^ 
company  was  properly  assessed  upon  the  bans  that 
the  site  of  the  church  might  at  some  future  time, 
undrtr  the  Union  of  Bennfioes  Act,  1860,  become 
available  as  building  land,  and  had  been  njuri  >ii*tly 
aff**cted  ai  bui'ding  land  by  t'l*^  oonntnictiou  of  the 
railway.— City  and  South  London  Railway  v 
St.  Mary  Woolnoth,  C  A.\  88  L.  T  630. 

See  Charity,  6 ;  Lo?al  Government,  9. 

LIBEL  :- 

Fair  comment  —  Criticism  on  literary  work  — 
Province  of  jury, — Where  the  defeuca  of  fa^r 
comment  is  set  up  in  en  action  for  libel  in  respect 
of  a  criticism  on  a  literary  work,  the  jury  ought 
not  to  be  left  to  make  their  own  opinion  of  the 
litera  y  merits  of  the  work  the  test  of  fairness  or 
unfairness.  Unless  there  is  iu  the  critioiitm  some 
element  whioh  may  suppDrt  an  infrrence  of  unfair- 
ness in  some  other  senie,  such  as  an  attack  on  the 
personal  character  of  the  plaintiff  or  an  imputation 
that  the  plaint-ff  has  written  something  whioh  he 
has  not  in  fact  written,  it  is  the  duty  of  the  judge 
tu  Withdraw  the  case  from  the  jury  and  to  hold  that 
there  is  no  libel.—MoQuiBE  v.  Westkbn  Morning 
News  Co.,  CA.y  689;  [1903]  2  K.  B.  100;  72 
L.  J.  K.  B.  612  ;  88  L.  T.  757. 

LICENi^lINa  LA.W:— 

1.  Offence^Sah  at  place  not  authorized  by  licence — 
Unlicensed  restaurant —  Wine  sent  out  for — Proprietor 
of  restaurant  part  proprietor  of  licensed  wine  shop 
from  which  waiter  fetched  the  wine — Appropriation 
of  goods— Befreshment  Houses  and  Wine  Licences 
Act,  1868  (23  iSk  24  Vict.  c.  27).  s.  19.— The 
appellant  was  proprietor  of  a  restaurant  whioh  wa^ 
not  licensed  for  the  sale  of  wine  and  p«rt  propriet  >r 
of  a  duly  licensed  wine  shop  a  few  doors  off. 

Held,  that  although  the  waiter  received  mon  y 
from  the  customer  before  he  fetched  a  bottle  of 
wine  from  the  wine  shop,  yet  that  th»re  was  some 
evidence  upon  which  th<)  magistrat «  was  j  astified 
in  finding  as  a  fact  that  there  was  a  sale  hj 
the  appellant  of  the  wiae  to  the  customer,  aid 
therefore  the  conviction  of  the  appellant  for  having 
sold  wine  on  unlicensed  premises  must  stand. — 
Pasqtjibev.  Nkale.  K.B.D.,  92;  [1902]  2  K.  B. 
287 ;  71  L.  J.  K.  B.  835 ;  87  L.  T.  230. 

2.  Benewal — Control  of  justices  over  structure  of 
licensed  premises — **Part  of  the  premises  where 
intoxicating  liquor  is  sold" — Passage  giving  second 
entrance  to  bar — Jurisdiction  to  order  passage  to  be 
closed— Licensing  Ad,  1902  (2  Ed.  7,  c.  28),  s.  11, 
sub-section  4. — fl**ld,  that  the  power  conferred  on 
liceusiuflT  justices  by  section  11  of  the  Licensing 
Act,  1902.  to  refuse  to  renew  a  licence  tmless  "  such 
alterations  as  they  think  reasoniftbly  necessary  to 
secure  the  proper  conduct  of  the  premises  shall  be 
madrt  in  that  pi^  of  the  premises  where  intoxicating 
liquor  is  sold  or  consumed  "  applied  to  any  part  of 
the  lic»'nsed  premises  to  which  customers  had  access. 

Ttierefore  an  order  closing  a  passage  which  led 
to  the  bars  and  formed  a  second  entrance  to  th  i 
licensed  premises,  the  evidence  being  that  although 
no  liquor  was  sold  or  conaumed  at  the  back  entrance 
or  in  the  passAge,  it  was  frequently  used  by 
customers  entering  and  leaving  the  premises,  was 
one  that  the  justices  had  jurisdiction  to  make. — 
BusHBLL  V.  Hambcond,  K,B.D.,  695. 

3.  Benewal  of  licence— Objection  taken  by  justices — 
AdjudiccUion  by  Justices  raising  the  objection — 
Inquiries  made  by  justices  before  hearing — Bias  — 
Licensing  Act,  1872  (35  &  36    Vict.  c.  94),  s.  ^^— 
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Liceneing  Act,  1874  (37  A  38  Vict.  c.  49),  «.  26.^Aa 
objection  to  the  renewal  of  a  lioenoe  may,  under 
aeocion  42  of  the  Lioeoslng  Aot,  1872,  be  made  by 
licenriDg  jastiops. 

Lioenaiog  jastioeB,  having  had  their  attention 
called  by  the  coanty  licensing  committee  to  the 
large  number  of  Itoensed  housoB  in  their  district, 
appointed  a  committee  to  make  inquiries  and  to 
report  upon  the  matter.  The  committee  collected 
statistics  and  inspected  the  licensed  houses  in  the 
district  and  made  a  report,  which  was  adopted  at 
a  meeting  of  the  justices.  At  the  general  annual 
licenung  meetiag  the  chairman  of  the  justices,  on 
behalf  of  the  justices,  objected  to  the  renei^al  of  all 
the  licences  in  the  district,  stating  that  the  reason 
why  the  justices  thus  raised  objection  to  the 
renewals  was  that  every  one  of  the  iioetisees  might 
bring  evidence  bef<>re  thAm,  and  that  they  would 
thus  bn  <«abled  to  decid<)  the  cases  with  fairness 
arid  justice.  The  objections  were  acoordiogly 
adjourned.  «nd  the  clerk  to  the  juinioes,  by  thdir 
direction,  served  notice  of  objection,  stating  the 
grouuds,  upon  e«ch  licensee  requiring  him  to  attend 
at  the  adjourned  meetmg.  At  the  adjourned 
meeting  the  justices  heard  evidence  on  oath  and 
refused  the  renewal  of  nine  licences.  Upon  an 
application  for  a  mandamw  to  the  justices  to  hear 
and  determine  the  applications  for  the  renewal  of 
the  licence's  accDrding  to  law,  the  chairman  of  the 
justices  stated  upon  affidavit  that  the  justices,  in 
raismg  the  objection,  had  not  arrived  at  any 
decision  whether  or  not  to  rertew  any  of  the  licences, 
but  had  merely  taken  steps  to  put  matters  into 
proper  train  for  fully  coniidering  eaoh  ca^e  on  its 
merits,  aud  that  in  deciding  to  refuse  the  renewals 
they  had  acted  solely  upon  the  evidence  given  upon 
oath  in  court. 

Held,  that,  in  theairoumstanoes,  the  juitioes  were 
not  disqualifi<)d  from  sitting  and  deciding  upon  the 
applications  for  the  renew«l  of  licences. 

Judiement  of  the  Division il  Court  (50  W.  B.  573) 
affirmed.— Rex  v.  Howabd,  C.-4.,  21 ;  [1902]  2 
K.  B.  363 ;  71  L.  J.  K.  B.  754 ;  86  L.  T.  839. 

4.  Renewal — Tranafer — Change  of  occupancy — 
Application  by  new  occupier— Removal  a/ler  expira- 
tion of  licence — **  Person  bo  lioenaed  " — AhJwuse  Act, 
1828  (9  Oeo.  4,  c.  61),  a.  14.— At  a  general  annual 
licensing  meeting  H.,  who  was  the  tenant  of  a 
beerhouse  and  holder  of  a  licence  to  sell  by  retail 
bser  to  be  consumed  on  the  premises,  applied  for  a 
renewal  licence.  The  application  having  been 
refused,  H.  gave  notice  of  appeal  to  quarter 
sessions.  H.  remained  in  posiession  of  the  house 
till  the  appeal  could  be  heard,  and  in  the  meantime 
the  licence  expired.  The  appeal  was  dismissed, 
and  then  H.  removed  from  the  house.  A  fei7  days 
later  B.  became  tenant  and  went  into  possession. 

Held,  that,  as  H.  was  not  a  licensed  person  at 
'  the  time  when  he  removed  from  the  house,  B.  was 
not  entitled  to  ^pply  ^or  a  licence  under  section  14 
of  the  4]ehouse  Act,  1828. 

Simpkin  v.  Justices  of  Birmingham,  20  W.  B.  702, 
L.  B.  7  "Q  B.  482,  Mffirme^.— Bsx  v.  London 
Justices.  aA  ,  629;  [1903]  2  K.  B.  19;  72  L.  J. 
K.  B.  617  ;  88  L.  T.  673. 

6.  Ranewal  of  licence — Value  of  licensed  premises — 
Break  in  continuity  of  licence — Licensing  Act,  1872 
(35  iSt  36  Vid.  c  94)  s.  45.— S«cti  m  45  of  the 
Licensing  Act,  1872,  which  requires  premiies  to  be 
of  a  c>-rtaiu  annual  value  as  a  qualification  for 
behig  licensed  for  the  sale  of  intoxicating  liquor 
for  consumption  thereupon,  does  not  apply  to 
premises  which  were  licensed  at  the  time  of  the 
ptssing  of  the  Act,  and  in  respect  of  which  the 


lioenoe  has  been  continiion«ly  lenewad  from  that 
time.  Bat  where  there  has  been  a  break  in  the 
continuity  of  the  licence  by  the  renewal^  having 
b^en  refused  since  the  passing  of  the  Ltceosing  Act. 
1872,  the  annual  value  required  by  section  45 
applies. 

Ju'igment  of  Divisional  Court  (49  W.  B.  559, 
[1901]  2  E.  B.  740).  reversed,  Ooaeoa-Hardy.  LJ.. 
dissenting.— lOOE  v.  Shaitn,  C.^.,  38 ;  [1903]  A  C 
320. 

6.  Sale  of  liquor  to  children— Corking  and  sealimf 
of  vessel — Bottle  with  screw  stopper  and  labelSi 
evidence  that  libel  could  be  removed  without  destrttd»^m 
— Sufficiency  of  label  as  a  "sealing** — Intoxioatimg 
Liquors  {Sale  to  Children)  Act,  1901  (1  Ed.  7,  c.  27). 
s.  2. — The  appellant  sold  to  a  child  under  the  age 
of  fourteen  y«)ar#,  for  consumption  off  tue  premises, 
a  pint  of  beer  in  a  bottle  corked  by  means  of  a 
Bcrew  st'^pper  and  having  an  adhesive  piiper  Isbel 
fastened  to  the  top  of  the  stopprr  and  to  the  sidas 
of  the  neck  of  the  bottle.  Upon  an  information 
under  section  2  of  the  Intoxicating  Liquors  (Sale  to 
Children)  Act,  1901,  the  magistrate  was  of  opimoa 
that  the  label  could  be  removed  in  several  ways 
without  destruotioD,  as  by  steam  or  by  a  penknife, 
and  the  stopper  withdrawn  and  the  label  afterwards 
ref iftStened  to  the  bottle,  and  he  held  that  the  bcttis 
wa«  not  **  seaUd  "  in  compliance  with  the  sectioa, 
and  convicted  the  appellant.  There  was  no 
e?idence  that  the  stopper  had  been  removed  or 
could  be  removed  without  destroyiog  the  label. 

Held,  that  there  was  no  evidenoe  before  tiie 
magistrate  on  which  he  could  properly  find  that  tiis 
label  could  be  removed  without  destmction  or  that 
the  bottle  was  not  "  sealed"  in  compliance  with  the 
section,  and  that  the  conviction  therefore  oonld  not 
be  supp  rted.— IfiLGBY  v.  McKbnzib»  K.B.D.  ;  86 
L.  T.631. 

7.  Sale  of  liquors  to  children — Knowingly  aUwc' 
itig  a  person  to  sell — Sale  by  barman — Knowledge  of 
licence-holder^—Ttke  holder  of  a  licence  f .ir  tho  sab 
of  intoxicating  liquors,  who  has  not  delegated  the 
charge  or  control  of  the  licensed  house  or  of  the 
buiine's  carried  on  therein,  is  not  liable  under 
section  2  of  the  Intoxicating  lAqpon  (Sale  to 
Children)  Act,  1901,  for  the  aot  of  bu  servant  who, 
without  his  knowledge  or  oonnivanoe»  seUs  to  a 
child  under  the  age  of  fourteen  years  intoxicating 
liquor  in  a  bottle  which  is  neither  oorked  nor 
sealed.— Emaby  v.  Nolloth,  K  B.D.  ;  [1903]  2 
K.  B.  264 ;  72  L.  J.  K.  B.  620. 

LIGHT.— See  Easement. 

LIMITATIONS.  STATUrB  of  :— 

1.  Acknowledgment — Promise  to  pay — Promise  U> 
pay  sum  found  due  on  acooxAnts  t'iken — ^21  «7oc^l,  c.  16. 
—The  defendant,  whose  debt  of  £100  to  the  p'aoi- 
tiff,  his  unde,  was  barred  bv  the  Statute  of  limita- 
tiona,  wrote  to  the  plaintiffs  wife  within  six  yean 
before  action  a  letter  in  wbich  he  said  that  he  vsi 
sorry  at  not  haf  iog  been  able  to  pay  it  off  long  ago, 
that  he  was  unable  to  sa^fy  himself  as  to  ths 
exact  amount  owing,  but  that  he  had  some  note  of 
what  he  ha'l  paid  back,  and  asking  for  partionlsn, 
adding  tbat  he  would  do  his  best  to  pay  back  what 
he  owed.  The  plaintiffs  wif**  having  replied  that 
the  plaintiff  denied  thut  anything  had  been  paid 
off,  the  defendant  wrote  to  her  as  follows :  '*I 
must  say  your  letter  was  a  great  sunirise  to  me.  I 
was  well  aware  that  I  did  give  nnole  £100  origin- 
ally, but  subsequentlv  I  gave  him  a  cheque  for 
£40,  because  I  kept  the  stab  of  the  oheqne,  and  I 
am  almost  positive  I  gave  him  another  oheqne  for 
£20,  reducing  the  amoont  at  the  time  J  left  him  to 
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£40.  How  it  is  ancle  did  not  credit  me  with  it, 
I  cannot  think ;  but  if  he  honts  np  his  old  bank 
books  he  will  be  able  to  trace  np  the  amounts,  and 
I  feel  Bure  he  will  be  satisfied  that  I  am  correct 
Anyway  I  hope  so.  Just  at  present  I  cannot  lay 
my  hand  upon  my  bank  book  of  that  date,  or  would 
be  more  positive  on  the  subject.  At  present  I  have 
no  money  on  hand,  having  bought  some  houses  out 
of  the  portion  I  got,  but  as  soon  as  there  is  another 
diyision  I  will  send  uncle  some.  In  the  meantime 
I  hope  you  will  hunt  up  the  required  information." 
Since  that  letter  "anoUier  division"  (i.e.,  of  pro- 
perty under  a  will)  had  taken  place.  In  an  action 
to  recover  the  £100  and  interest,  the  judge  found 
that  no  part  of  the  £100  had  been  repaid. 

Held,  that  the  letter,  though  not  an  acknowledg- 
ment of  the  debt  of  £100,  contained  a  proause  to 
pay  the  amount  which  might  be  found  due  from 
the  defendant  upon  the  accounts  being  taken,  and 
that  therefore  the  Statute  of  Limitations  was  no  bar 
to  the  action.— Laitobish  v.  Watts,  G.A,,  503; 
[1903]  1  K.  B.  636;  72  L.  J.  K.  B.  436  ;  88  L.  T. 
443. 

2.  Mortgage  of  reversionary  interest  in  realty — 
Action  on  covenant — Remedy — Period  of  limitation — 
Beal  Property  Limitation  Act,  1874  (37  &  38  Vict,  c. 
57),  8,  8. — ^Tne  limitation  of  twelve  years  imposed 
by  section  8  of  the  Beal  Property  limitation  Act, 
1874,  to  actions  and  suits  for  the  recovery  of  moDey 
charged  on  land  applies  to  an  action  by  a  mortgagee 
against  mortgagors  on  a  joint  and  several  covenant 
to  repay  in  a  mortgage  of  a  reversionary  estate  in 
realty,  notwithstanmng  the  fact  that  the  estate  is 
still  reversionary  at  the  time  when  the  action  is 
brought.— ElBELAND  V.  Pbatfieu),  K B.D.J  544; 
[1903]  1  K.  B.  756;  72  L.  J.  K.  B.  355 ;  88  L.  T. 
472. 

3.  ProhcUe^Forged  'will — Bevocaiion  of  probate — 
Letters  ofadministration — Account — 21  c/ac.  1,  c.  16  — 
Hong  Kong  Ordinance,  No.  13  of  1864,  s,  8  ;  No,  8 
of  1860,  8,  29;  and  No.  9  o/  1870,  s,  1.— Upon 
revocation  of  the  grant  of  probate  of  a  forged  will 
the  grant  becomes  void  ab  initio,  and  therefore  in  an 
action  for  account  by  the  administrator,  subse- 
quentiy  appointed,  the  Statute  of  Limitations  begins 
to  run  only  from  the  date  of  the  grant  of  tbe  letters 
of  administration  so  necessitated.— Chan  Kit  San 
V.  Ho  FtogHano,  P.C,  18 ;  [1902]  A.  C.  257  ;  71 
L.  J.  P.  0.  49 ;  86  L.  T.  245. 

« 

4.  Recovery  of  land — Surrender  of  lease — Merger — 
Real  Property  Limitation  Act,  1874  (37  &  38  Vict.  c. 
57),  s,  2. — A  tenant  cannot  by  the  surrender  of  his 
lease  convey  to  his  landlord  any  better  title  than 
he  could  grant  to  a  third  person  by  assignment  or 
imderlesse. 

In  1837  A.  granted  a  lease  of  three  lives  to  B. 
In  1881  B.  surrendered  his  lease  to  A.  The  last  of 
the  three  lives  dropped  in  1895.  In  an  action  by 
A.  against  0.,  a  trespasser,  who  had  by  himself  or 
his  predecessors  been  in  possession  for  more  than 
thirty  years, 

Held,  that  the  Statute  of  Limitations  began  to 
run  as  against  the  landlord  in  1895  and  not  1885. 

Held,  further,  that  a  lease  for  years  was  not  ''  a 
particilar  estate  on  which  any  fature  estate  or 
interest  was  e^spectant"  withm  the  meaning  of 
section  2  of  the  Beal  Property  Limitation  Act, 
1874,  and  that,  therefore,  the  period  fixed  by  the 
Act  was  twelve  years  and  not  six. — Walteb  v, 
Yaldbn,  K,B  D.,  46;  [1902]  2  K.  B.  304 ;  71  L.  J. 
K.  B.  693 ;  87  L.  T.  97. 

See  also  Metropolis,  8 ;  Mortgage,  2. 


LOCAL   aOVEENMENT:— 

1.  Buildings — Erection  of  premises  in  advance  of 
building  line — Plans  submitted  to  urban  authority — 
Approval  of  plans — Written  consent  —  Action  by 
private  individual  —  Public  Health  [Buildings  in 
Streets)  Act,  1888  (51  &  52  Vict.  c.  52),  s.  3.— By  the 
Public  Health  (Buildings  in  Streets)  Act,  1888,  s,  3, 
it  is  not  lawful,  without  the  written  consent  of  the 
urban  authority,  to  erect  or  bring  forward  any 
house  or  bmlding  in  any  street  beyond  the  front 
main  wall  of  the  house  or  building  on  either  side 
thereof,  and  any  person  offending  is  liable  to  a 
penalty  not  exceeding  forty  shillings  for  every  day 
during  which  the  offence  is  continuei  after  written 
notice  in  thfs  behalf  from  the  urban  authority. 
The  defendant  prepared  plans  which  showed  that 
the  buildings  he  intendedto  erect  would  be  brought 
forward  beyond  the  front  main  line,  and  these 
plans  were  produced  before,  and  passed  by,  the 
urban  authority.  The  plaintiff,  who  was  the  owner 
of  the  adjoining  premises,  alleged  special  damage, 
and  claimed  a  mandatory  injunction. 

Held  (1)  that  the  plaintiff  as  a  private  individual 
had  no  right  of  action  under  the  above  section; 
and  (2)  that  the  resolution  of  the  urban  authority 
approving  the  plans  constituted  '*  written  consent" 
within  the  meaning  of  the  said  section. — Mulus 
V.  HuBBABD.  Ch.D,  Farwell,  J,,  671;  72  L.  J.  Ch. 
593 ;  B8  L.  T.  661. 

2.  Buildings  —  Surveyors*  fees  —  Supervision  of 
temporary  wooden  structures— Whether  power  trans- 
f erred  to  borough  councils  —  District  surveyors  — 
London  Building  Ad,  1894  (57  &  58  Vict  c  ccxxiii.), 
s.  Si— London  Government  Act,  1899  (62  &  68  Vict, 
c.  14),  s.  5 ;  Schedule  II.,  Pari  /.—The  transfer,  by 
section  5  of  the  London  Government  Act,  1899,  of 
the  licensing  power  over  temporary  wooden 
structures,  under  section  84  of  the  London  Building 
Act,  1894,  from  the  L'>ndon  Ooimty  Council  to  the 
borough  councils,  does  not  operate  as  a  transfer  of 
the  powers  and  duties  of  the  district  surveyors, 
though  those  powers  and  duties  are  substantially 
diminished  thereby.  The  district  surveyors  are 
officers  under  the  London  Building  Act,  1894. 
They  are  therefore  entitied,  under  section  145  of 
that  Act,  to  receive  notices  of  structures  fallins 
within  section  84,  and,  in  a  proper  case,  are  entitied 
to  inspect  and  receive  a  fee  for  such  inspection. — 
Westminstbb  City  Council  v,  Watson,  K.B.D., 
300 ;  [19021  2  K.  B.  717 ;  71  L.  J.  K.  B.  603  ;  87 
L.  T.  326. 

3.  Bye-laws  —  Infringement  —  Urban  authority — 
Erectiou  of  houses  abutting  on  public  highway — 
Laying  out  new  street — Injunction — Special  remedy — 
Proceedings  be/ore  justices — Right  of  corporation  to 
sue  —  Attorney  •  OeneraVs  fiat — Jurisdiction.  —  The 
defendants  were  the  owners  of  a  triangular  piece  of 
land  within  the  plaintiffs'  borough.  Two  sides  of 
the  triangle  abutted  upon  public  highways  within 
the  borough.  The  defendants,  in  pursuance  of  a 
building  scheme,  erected  houses  on  their  land 
fronting  the  high  «7ays.  The  plaintiffs  alleged  that 
the  defendants  were  laying  out  the  highways  as 
ne«v  streets  which  did  not  comply  with  the  require- 
ments of  the  borough  bye-laws  as  to  width,  and 
they  claimed,  first,  an  injunction,  and,  secondly, 
a  declaration  that  the  nlain^iffs  were  entitied  to 
remove  or  pull  down  any  work  begun  or  done  by 
the  defendants  in  contravention  of  the  bye-laws. 
The  bye-laws,  which  were  framed  under  the  Public 
Health  Act,  1875,  prescribed  a  penalty  for  infringe- 
ment, to  be  recovered  by  summary  proceedings,  and 
provided  that  the  plaintiffs  might,  subject  to  any 
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ftatatory  provition  in  that  behalf,  remoYe,  alter,  or 
pull  down  any  work  begun  or  done  in  oontraven- 
tion  of  the  bye-laws. 

JoyoOi  J.,  held  that  the  defendants  were  not 
laying  out  or  intending  to  la;^  out  the  highways  as 
new  streets  within  the  meaning  of  the  oye-laws ; 
(2)  that  the  bye-laws  oonld  not  be  enforced  by 
action  for  an  injunction,  but  only  by  the  opeiial 
remedies  thereby  provided,  or  by  way  of  informa- 
tion by  the  Attomc^-Gencoral ;  and  (3)  that  no  such 
declaration  as  askea  for  ought  to  ba  madp. 

The  court  dismissed  the  appeal  on  the  ground 
that  the  plaintifliB  could  not  enforce  the  bye-laws 
by  such  lin  action  without  the  intervention  of  the 
Attomey-GeneraL  The  court  alto  stated  that  they 
agreed  with  the  decision  of  Joyce,  J.,  that  the 
defendants  were  not  laying  out  a  new  street — 
DlYOWPOBT  OOBPO&ATION  V.  TozEB.  C.A, ;  [1903] 

1  Oh.  759;  72  L.  J.  Oh.  411 ;  88  L.  T.  113. 

4.  Bye-law — Validity  —  General  regtdation — No 
dispennng  potver. — A  bye-law  made  under  the 
Pablic  Health  Act,  1875,  s.  157  (2^  by  a  roral 
council  having  urban  powers,  providea  that  *'  every 
person  who  shall  erect  a  new  building  shall  cause 
rooh  boilding  to  be  indoied  with  walls  constructed 
of  good  bricks,  stone  or  other  hard  and  incombustible 
materials  properly  bonded  and  solidly  put  to- 
gether." The  district  conndl  had  no  power  to  dis- 
pense with  the  bye-law  in  exceptional  caies. 

Held,  that  the  bye-law  was  not  unreasonable  or 
iiUra  vtfM.— Salt  v.  Soott-Hall,  K*B.D.  ;  [1903] 

2  K  B.  245;  72  L.  J.  E.  B.  627  ;  88  L.  T.  868. 

5.  Convereion  of  part  of  rural  district  into  urban 
diitrid — Adjtuimmt  of  property  and  UabUUiea^ 
**  Property t  income,  deoie,  liaoilitiea,  and  expcMee  " — 
Highway  eapensea — Loss  of  income  to  rural  district — 
Local  Oowmment  Acts,  1888  (51  &  52  Vict,  c.  41),  ss, 
57,  62;  and  1894  (56  <fc  57  Vict,  c  73\  s.  54.— By 
an  order  made  under  section  57  ox  the  Local 
Government  Act,  1888,  part  of  a  rural  district  was 
converted  into  an  urban  diitriot,  and  the  property 
and  liabilities  of  the  rural  district  council,  so  f  at  as 
regarded  the  area  comprised  in  the  new  urban 
district,  became  vested  in  the  urban  district  council, 
indnding  the  liability  to  maintain  the  highways. 
The  run3  district  council  claimed  an  adjustment  of 
the  income,  liabilities,  and  expenses,  under  section 
62  of  the  Act,  in  respect  of  the  maintenance  of  the 
highways,  upon  the  ground  that  the  contributions 
formerly  received  by  the  rural  district  council  from 
the  area  comprised  in  the  new  urban  district 
exceeded  the  cost  of  the  maintenance  of  the  high- 
ways in  that  district,  and  itxBt  therefore  there 
would  be  a  loss  of  inconie  to  them  by  reason  of  the 
order. 

Held,  that  this  loss  of  income  was  a  matter  for 
adjustment  under  the  words  ''property,  income, 
debts,  liabilities,  and  expenses  "  in  section  62  of  the 
Act 

Sectioa  54  of  the  Local  Government  Act,  1894, 
does  not  apply  to  such  a  case.— GodIstone  Bural 
OoxmoiL  AND  Catebhah  Ubban  CouydL,  Bb, 
aA.,  353 ;  [1903]  1  K.  B.  554 ;  72  L.  J.  K.  B.  279 ; 
88  L.  T.  414. 

6.  "Drain'* — Semi-dttached  house— Pipe  tued  for 
draining — "  One  building  only  " — Public  Health  Act, 
1875  (38  db  39  Fid.  c.  55),  ss.  4  and  41.— The  ques- 
tion whether  a  pair  oi  semi-detached  houses  are 
"  one  buOdiuff  only  "  within  the  meaning  of  section 
4  of  the  Public  Health  Act,  1875,  whidi  provides 
that  **  *  drain '  means  any  drain  of  and  used  for  the 
drainage  of  one  buildiiu;  only,"  is  a  question  of 
fact,  and  depends  upon  me  circumstances  of  each 


case,— HXTMPHBEY  V.  YouwG,  K.B.D.,  298 ;  [1903] 
1  K.  B.  44 ;  72  L.  J.  K.  B.  6 ;  87  L.  T.  551. 

7.  Hoarding— Open  space— Adjoining  landowner- 
Access  of  light— Building— Bight  to  aue  wiOumt 
Attorney-General— Metropolitan  Open  Spaces  Adi, 
1877  (40  <fe  41  Vict.  c.  36).  s.  1 ;  1881  (44  Jt  45 
Fic<.  c.  34),  «.5;  1887(60<fe51  Vid,  c  32).  s.  4- 
Disused  Burial  Grounds  Act,  1884  (47  &  48  Fid,  c 
72),  s,  3.— A  local  authority  managing^  an  open 
space  under  statutory  authority  for  the  benefit  of 
the  public,  if  it  acts  in  contravention  of  its  statotory 
duties  and  thereby  injures  the  property  ol  bd 
adjoining  landowner,  as  by  erecting  a  building  so 
as  to  darken  his  windows,  may  be  sued  by  the 
injured  party  without  the  Attomey-Ctoenl,  as  be 
is  suing  either  in  respect  of  a  private  ri^ht  or  ia 
respect  of  a  light  from  the  interference  with  iriueh 
he  has  suflfered  special  damaee. 

A  hoazdinff  upon  a  disused  churchyard  managed 
under  the  Metropolitan  Open  Spaces  Acts,  1877. 
1881,  and  1887,  and  the  Disused  Burial  Gromids 
Act,  1884;  erected  for  the  purpose  of  preventing  an 
adjoining  landowner  from  acquiring  by  preaoriptmn 
a  right  to  acof  ss  of  light  to  windows  of  his  booses 
overlooking  the  churchyard,  is  not  a  boildn^ 
within  the  meaning  of  those  Acts,  and  its  ereotioa 
is  therefore  not  prohibited  by  them. — BOTCS  v. 
Padddstoton  Bobouoh  Council,  Ch.D.  Bttckley,  J., 
109;  [1903]  1  Oh.  109;  72  L.  J.  Oh.  28;  87  I*.  T. 
564. 

8.  Housing  of  tJie  working  classes— Con^^mUory 
acquisition  of  lands — Covenant  running  with  land- 
Housing  of  the  Working  Classes  Act,  1890  (58  <fe  54 
Vict  c  70),  s.  21.— By  the  Housing  of  the  Workuig 
Classes  Act,  1890,  s.  21,  wherever  the  compensation 
payable  in  respect  of  any  lands,  or  of  any 
mterest  in  any  lands,  proposed  to  be  Ukfu 
compuLsorily  in  pursuance  of  the  Act  requires 
to  be  assessed,  the  estimate  of  the  value  of  such 
lands  or  intereits  shall  be  based  upon  the  fair 
markot  value  as  estimated  at  the  time  of  the  v^loa- 
tion  being  made  of  such  lands. 

Held,  that  a  covenant  in  which  a  tenant  of  a 
brewery  company  bound  himself  to  take  all  his  beer 
from  the  company  was  a  covenant  which  had  to  be 
takea  ioto  account  in  ascertaining  the  value  of  the 
land  for  the  purposes  of  the  Act. — CHAimi^KR's 
Bbewery  Co.  v.  London  County  Council,  K  B,D., 
573;  [1903]  1  E.  B.  569;  72  L.  J.  K  B.  250;  8S 
L  T.  271. 

9.  Lands  taken  eompuhorily — Assesement  for  poor 
rate— Liability  for  deficiency  in  general  rate— Lands 
Clauses  Act,  1845  (8  d^  9  Vict.  c.  18).  s.  ISZ— London 
Government  Act,  1899  (62  &  63  Vict,  c  14  V  s.  10,  eub- 
section  2.— By  section  133  of  the  Land  tilaaaes  Con- 
solidation Act,  1845,  promoters  of  undertakinge  are 
liable  to  made  good  the  deficiency  in  t  lie  poor  rate 
caused  by  their  taking  lands  for  the  purposes  of  the 
undertaking,  and  by  section  10  of  the  London 
Government  Act,  1899,  the  general  rate  and  the 
poor  rate  are  to  be  made  and  levied  as  one  rate  as 
u  it  were  a  poor  rate. 

Held,  that  section  10  of  the  London  (ioveniment 
Act,  1899,  did  not  ioipose  any  fresh  liability  upon 
promoters  of  the  undertakings  under  the  LMids 
Olauses  Act,  1845,  and  thtt  the  defendants  as  pro- 
moters of  an  undertaking  were  only  liable  to  make 
good  the  deficiency  in  th%t  proportion  of  the 
general  rate,  which  represented  the  poor  rate.— 
Islinoton  Cobpobation  v.  London  Bgeool 
Board,  K.B.D.  255;  [1902]  2  K.  B.  701;  71 
L.  J.  K.  B.  852  ;  87  L.  T.  177. 

10.  Omnibus  for  district   council— Bepairs — Bur- 
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charge, — An  urban  council  having  purchased  an 
omnibus  for  the  purpose  of  conyeying  the  members 
of  the  oouQoil  about  the  district  when  performing 
their  duties  expended  certain  moneys  in  repairing 
such  omnibus.  The  district  auditor  having  sur- 
charged this  amount, 

Held,  that  such  surcharge  was  right— Bsx  v. 
Dolby,  Northfibld,  Ex  pabtb,  K,B,D,  ;  87  L.  T. 
27. 

11.  Provisional  order — Sewer  accommodation — PrO' 
vision  by  oumers— Appeal— Expenses  of  aUerations^ 
Justices  to  make  such  order  **  as  to  them  may  seem 
equitabW'—By  the  Bootle  Provisional  Order,  1897, 
when  a  sewer  and  water  supply  sufficient  for  the 
purpose  were  reasonably  available,  the  appellants 
could,  by  written  notice  to  the  owner  of  any 
building,  require  any  existing  closet  accommoda- 
tion provided  at  or  in  connection  with  the  building 
to  be  altered  so  as  to  be  converted  into  a  water- 
doiet  complying  with  the  bye-laws  in  force  and 
communicating  with  the  sewer.  If  the  owner 
failed  to  comply  with  the  notice  the  appeliattts 
could  do  the  work  specified  in  the  notice  and 
recover  the  expenses  from  the  owner.  If  any 
person  deemed  himself  aggrieved  by  any  of  the 
requirements  of  the  appellants,  or  as  to  the  reason- 
ableness of  any  expenses  wholly  or  partially 
recoverable  from  him,  he  could  appeal  to  the 
justices  and  they  might  make  such  order  in  the 
matter  as  to  them  might  seem  equitable.  The 
respondent,  the  owner  of  certain  houses,  was 
8erv(»d  with  a  notice  requiring  him  to  altcor  the 
closet  accommodation  into  water^osets.  On  an 
appeal  to  justices  they  held  that  the  requirements 
ox  the  coiporation  as  to  the  alterations  in  the  doset 
accommodation  were  reasonable,  and  they  ordered 
him  to  comply  with  the  notice.  They  further 
ordered  that  the  expense  of  doing  the  work  should 
be  borne  in  equal  shares  by  the  appeUants  and  the 
re^ondent. 

Meld,  that  the  justices  had  power  to  make  any 
order  as  to  the  expenses  that  appeared  to  them 
reasonable.— Co&FOBATiON  of  Bootle  v.  Owens, 
K.B.D.;  87  L,  T.  74. 

12.  Street  ^Fee  simple  of  road — Vetting  in  local 
authority — Electric  light  company — Overhead  wires— 
Area  of  user^Public  Health  Act,  1876  (38  <fc  39 
Vict.  c.  55),  s.  Ud^Qeneral  Turnpike  Act,  1822  (3 
Geo.  4,  c.  126),  s.  84.— The  effeot  of  section  149  of 
the  Public  Health  Act,  1875,  is  to  vest  in  the  looal 
authority  so  much  of  the  actual  soil  of  a  street  as  is 
necessary  for  the  control,  protection,  and  mainten- 
ance of  the  street  ai  a  highway  for  the  public. 
The  section  in  no  way  considers  the  title  of  the 
original  owner  of  the  soil,  and  the  rights  of  the 
local  authority  under  the  section  are  neither 
increased  nor  diminished  according  to  the  extent 
of  such  original  ownership.  Nor  are  the  rights  of 
the  local  authority  increased  by  the  fact  that 
it  is  impossible  to  point  to  any  actual  owner. 
Thus  where  the  ownership  in  fee  simple  in  the 
soil  of  a  road  was  originally  acquired  by  turnpike 
trustees  under  3  Geo.  4,  c.  126,  and  the  road  subee- 
quently  became  vested  in  an  urban  authority. 

Held,  that  all  that  vested  in  the  urban  authority 
was  so  much  as  was  necessary  for  the  purposes  of 
the  user  of  the  road  by  the  public  as  a  highway. 

Decision  of  Farwell,  J.  (50  W.  B.  470,  [1902]  1 
Oh.  866),  reversed.—FiNOHLEY  Eleotrio  Lianr 
Co.  V.  FiNCHLEY  UbbawOounoHi,  C.A.,  275;  [1903] 
1  Ch.  437 ;  72  L.  J.  Oh.  297 ;  88  L.  T.  215. 

13.  Street — Paving  expenses — Decision  of  Justices 
that  street  is  a  highway  repairable  by  the  inhabitants 

'  at  large— BeB  judicata— TTo^e/fe^d  Corporation  Actt 


1887  (50  &  51  Vict.  c.  hsxi,),  ss.  29,  30,  31— 
Private  Street  Works  Act,  1892  (55  &  56  Vict.  c. 
57),  ss.  6,  7,  8. — Upon  an  objection  by  ^e  owners 
of  piemises  in  a  street  to  a  scheme  for  certain 
private  street  works  which  the  local  authori^ 
proposed  to  execute  under  a  local  Act  (whicm 
coiitained  provisions  identical  with  sections  6,  7, 
Aiid  8  of  the  Private  Street  Works  Act,  1892),  the 
justices  decided  that  the  street  was  a  highwav 
rf'pairable  by  the  inhabitants  at  large,  and  upheld 
the  objection.  Subsequently  the  ^al  authority 
proposed  to  execute  private  street  works  in  the 
street  under  a  different  scheme. 

Held,  upon  objection  t^ken  by  the  owners  by 
premises  in  the  street,  that  the  matter  was  res 
judicata,  by  reason  of  the  former  determination  of 
the  justices. 

Beg.  V.  Hutchins,  29  W.  B.  724,  6  Q.  B.  D.  300, 
distinguished. 

Judgment  of  the  Divisional  Oourt  (50  W.  B.  254, 
[1902]  1  K.  B.  188)  reversed.— Wakefield  Oob- 
FOBATION  V.  OooKE,  G.A.,  305 ;  [1903]  1 K.  B.  417 ; 
72  L.  J.  K.  B.  345 ;  88  L.  T.  225. 

14.  Street — Private  street  works— Final  apportion^ 
ment  of  expenses  amongst  frontagers — Eight  of 
frontager  to  object  to  apportionment — JVhen  to  be  made 
—Pnvate  Street  Works  Act,  1892  (55  &  56  Vict,  c 
57),  «.  12.— The  respondents,  an  urban  authority, 
acting  in  pursuance  of  section  6  of  the  Private 
Street  Works  Act,  1892,  which  Act  had  been 
adopted  by  them,  employed  a  contractor  to  execute 
levelling,  paving,  chimnelling,  metalling,  and  other 
works  in  a  certain  road  which  was  a  street  within 
the  meaning  of  the  Public  Health  Act,  1875. 
Spedfications,  plans,  and  an  estimate  were  duly 
made  and  deposited.  The  work  was  carried  out, 
and  on  a  final  report  by  their  surveyor  that  it 
had  been  satisfactorily  completed  the  respondent! 
paid  to  the  contractor  the  contract  pnoe.  The 
surveyor  to  the  respondents  then  duly  made  a 
final  apportionment  of  the  expenses,  and  serred 
notices  of  such  apportionment  upon  the  owners 
of  premises  affected  thereby,  in  accordance  with 
section  12  of  the  above  Private  Street  Works  Act 
By  sub-section  1  of  that  section  it  is  provided 
that  such  final  apportionment  shall  be  oiniolusive 
for  all  purposes,  and  the  sums  thereby  appor- 
tioned shall  be  recoverable  in  manner  provided  by 
the  Act.  Sub-section  2  of  section  12  provides 
that  within  one  month  after  notice  of  such  final 
apportionment  has  been  served,  the  owner  of  any 
premises  charged  with  any  expenses  under  such 
apportionment  may  object  tnereto  upon  the 
grounds,  or  any  of  them  (inter  alia),  that  the 
apportionment  has  not  been  made  in  accordance 
with  the  section,  and  that  there  has  been  an  un- 
reasonable departure  from  the  spedfloations,  plans, 
and  sections. 

The  appeUant,  one  of  the  frontagers  affected  by 
the  notice  of  the  final  apportionment,  objected 
thereto  after  one  month  had  expired.  The 
respondents  took  summary  proceedings  against 
the  appellant  to  obtain  payment  of  ^  the  sum 
apportioned  upon  hioD,  ana  at  the  hearing  before 
the  justices  the  appellant  objected  that  the  works 
had  not  been  completed  within  the  meaning  of 
section  12,  because  tbey  had  not  been  carried  out 
in  compliance  with  the  specification,  and  that, 
therefore,  the  surveyor  haa  no  power  to  make  a 
final  apportionment  of  the  expenses.  He  further 
desired  to  caJl  evidence  in  support  of  his  conten- 
tion that  the  works  had  not  been  properly  com- 
pleted, but  the  justices  refused  to  allow  him  to 
do  so  and  ordered  him  to  pay  the  snm  dlaimed» 
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on  the  g^und  that  the  final  apportionment  not 
having  been  objected  to  in  manner  provided  by 
the  Act  wai  condoaive  against  him,  and  they 
therefore  could  not  entertain  the  objection. 

Held,  that  tbe  dedston  of  the  justices  was 
right. — Hayles  v.  Sandown  Urban  Council, 
K.B,D,y  348;  [1903]  1  K.  B.  169;  72  L.  J.  K.  B 
48;  88L.  T.  61. 

15.  Street— Private  street  worTca— Recovery  of 
expenses  by  urban  authority — Notice  of  provisional 
apportionment— Public  Health  Act,  1875  (38  <fc  39 
Via.  c.  55),  as.  150,  261— Private  Street  Works  Act, 
1892  (55  <fe  56  Vict.  c.  67),  af.  7,  12.— An  owner 
whose  premises  are  soaght  to  be  charged  under  the 
Private  Street  Works  Act,  1892,  is  entitled  to  have 
service  of  the  notioe  ot  the  provisional  apportion- 
ment, and  proof  that  the  owner  has  been  served  is  a 
condition  precedent  to  the  recovery  against  him  by 
the  local  authority  of  his  share  of  the  expenses 
incurred  under  the  Act. — ^Wibbaii  District 
Council  v.  Carter,  K.B.D.,  414  ;  [1903]  1  K.  B. 
646;  72  L.  J.  E.  B.  332. 

16.  Union — Portion  of  one  parish  added  to  another 
— Order  of  county  council  confirmed  by  Local  Govern- 
ment  Board— Poor  law  union  of  added  portion — 
Local  Government  Act,  1888  (51  dk  52  Vict,  c  41),  «. 
57. — ^A  portion  of  a  parish  in  one  poor  law  union 
being  added  to  another  parish  in  another  poor  law 
union  by  an  order  of  the  county  council,  confirmed 
by  the  Local  (Government  Board  under  section  57  of 
the  Local  Government  Act,  1888,  it  follows  as  a 
legal  consequence  that  the  portion  added  to  the 
parish  becomes  induded  within  the  poor  law  union 
of  the  parish  to  which  it  is  added. — Bootlb  Union 
V.  Whitehaven  Union,  Oh.D.  Buckley,  J.,  550 ; 
[1903]  2  Oh.  142;  72  L.  J.  Ch.  582. 

17.  Water— Supply  by  urban  authority'— Becovery 
of  water  rate — Demand — SumTnary  procedure — Limi- 
tation  of  time— Summary  Jurisdiction  Act,  1848  (11 
&  12  Vict.  C.43),  s.  II— Public  Health  Act,  1875  (38 
&  39  Vict,  c  55),  M.  56,  57,  and  256.— A  person  who 
has  entered  into  an  agreemeat  with  a  local 
authority  for  the  supply  of  water  to  him  under 
section  56  of  the  PubUc  Health  Act,  1875,  and  who 
fails  to  pay  within  fourteen  days  after  demand  in 
writing  oy  the  authority  a  sum  of  money  due  to 
them  as  a  charge  for  water  supplied  by  them  to 
him  in  pursuance  of  sudi  agreement,  is  a  person 
assessed  to  a  "  rate  made  unaer  this  Act,"  within 
the  meaning  of  section  256  of  the  above  Act,  and 
may  be  summoned  under  suoh  section  before  a  court 
of  summary  jurisdiction. 

For  the  purpose  of  applying  section  11  of  Jervis's 
Act  (Summary  Jurisdiction  Act,  1848}  to  the  afore- 
said circumstances,  the  matter  of  the  complaint  or 
information  arises  at  the  date  of  the  demand  of  the 
sum  due,  and  therefore  the  summons  uader  section 
256  the  PubUc  Health  Act,  1875,  may  be  taken  out 
within  six  months  from  that  date. 

East  London  Waterworks  v.  Charles,  42  W.  E.  702, 
[1894]  2  Q.  B.  730,  explained.— Elliott  v. 
EussiLL,  K.B.D.,  269;  [1902]  2  K.  B.  748;  72 
L.  J.  K.  B.  15  ;  88  L.  T.  204. 

18.  Water  supply— Water  rate-Extension  of 
boundaries  of  borough — Bight  of  corporation  to 
differentiate  the  laater  rate — *'  Bates  *'  in  added  part 
not  to  exceed  a  specified  sum—W?iether  toater  rates  are 
included  as  ''  rates,** — A  corporation,  under  a  Water- 
works Act,  were  eniitled  to  charge  for  the  supply 
of  water  for  domestic  use  to  any  dwelling-house  a 
sum  not  exceeding  7^  per  cent,  on  the  net  rateable 
value,  and  they  were  also  empowered,  if  there  were 
a  de^dency  in  the  amount  of  the  water  account  for  | 


any  year,  to  make  up  the  defidency  out  of  the 
ffeneral  district  rate.  The  corporatioai,  who* 
boundaries  were  extended  by  an  extension  order, 
had  been  charging  a  uniform  water  rate  of  7|  per 
cent,  over  the  whole  borough,  but  for  certain 
reasons  they  reduced  it  in  the  dd  borough  to  5  per 
cent.,  while  retaining  it  in  the  added  part  b\  H  per 
cent. 

Held,  that  the  corporation  had  no  power  so  to 
differentiate  the  water  rate,  but  must  oharge  ths 
same  water  rate  over  the  whole  borongh-  As 
article  of  the  exteneidn  order  provided  that  Hm 
general  district  rates  to  be  levied  in  the  added  put 
should  not  in  any  one  year  for  a  number  of  yata 
exceed  suoh  an  amount  in  the  pound  as  when  added 
to  the  poor  rate  and  to  the  borough  rate  *'  and 
any  other  rate  made  by  the  corporation"  inths 
same  year  would  make  up  a  certain  spectfled  totil 
on  each  pound  of  the  rateable  value. 

Held,  that  the  water  rate  was  not  a  <'r«te'^ 
withiu  the  meaning  of  the  words  ** any  other  rate" 
in  this  artide,  but  was  merdy  the  prioe  to  be  paid 
for  the  water  supplied,  and  that  the  water  rate, 
therefore,  was  not  to  be  induded  in  the  oomputatin 
of  fluch  total.— Corporation  of  "Nobtbamftos  r. 
Ellen,  K.B,D.  ;  87  L.  T.  335. 

See  also  Metropolis,  1-9 ;  Tramway,  3. 

LUNACY:— 

Maintenance  of  lunatic^s  children — No  com,miM-t 
appointed — Sale  of  lunatic* s  business — Application  of 
lunatic's  estate  in  maintenance  of  lunatic  s  chUdrtn— 
Befusal  of  lunatic  on  his  release  to  ratify  this  expendi- 
ture—Bight to  recover  the  proceeds  of  sale  of  butinett, 
— The  pluntlff,  who  had  carried  on  bminess,  was 
confined  in  a  lunatic  asylum  from  1882  to  1894,  bat 
no  committee  of  his  eitate  had  been  appointed. 
In  1883  the  plaintiff's  business  was  sold  by  the 
defendant,  and  the  proceeds  of  the  sale  were  wit^ 
authorihr  and  content  of  the  plaintiff's  wife  ex- 
pended by  the  defendant  in  the  maintenance  of  the 
plaintiff's  children  (not  of  tender  years)  while  be 
was  in  the  asylum.  The  plaintiff  upon  his  rdeats 
in  1894  refused  to  ratify  what  had  bean  done,  and 
brought  an  action  against  the  defendant  to  recover 
theproceeds  of  sale  of  the  business. 

Held,  that  the  plaintiff  not  being  legally  liable 
to  maintain  the  children  while  in  the  asylum,  and 
no  committee  having  been  appdnted  of  his  estats 
who  might  have  sanctioned  such  expenditure,  the 
plaintiff  could  recover  the  proceeds  of  the  sale  ol 
his  business  as  money  had  and  reodved  to  his  use. 
—Healing  v.  Healinq,  K.B.D.,  221. 

MA.NOR:— 

Steward— Custody  of  court  rolls. — A  steward  of  a 
manor  has,  for  the  purpose  of  parformiog  the 
duties  of  his  office,  a  riffht  to  the  custody  of  the 
court  rolls,  and,  in  the  absence  of  miaoonduot,  he 
possesses  this  right,  even  as  against  the  lord. 

Windham  y.  Giubilei,  40  L.  J.  Ch.  605,  19  W.  B. 
Dig.  66,  followed. 

Baufes  v.  Batoes,  7  Sim.  624,  5  L.  J.  Ch.  114, 
expluned  and  distinguished.  —  Jennikob  (a 
SoLlorroE),  Kb,  Ch.n.  BudOey,  J„  425;  [1903]  1 
Ch.  906 ;  72  L.  J.  Ch.  454  ;  88  L  T.  387. 

MARBIAGB  :— 

Colonial  marriage  —MaUa— Evidence  of  validity^ 
Practice — Matrimonial  suit. — In  a  matrimonial  sdt, 
where  there  is  a  practical  difficult  in  the  way  of  a 
petitioner  adducing  the  usual  evidence  of  a  lawyer 
who  is  or  has  been  practising  in  the  courts  d 
the  colony  where  the  marriage  of  petitioner  wss 
cdebratea,  the  court  may  accept  the  evidence  of  a 
gentleman  who,  not  as  a  mere  amateur,  bat  from  • 
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bis  profeasioual  resraroti  acd  experieuoe  in  relation 
'  to  the  marriage  laws  of  the  colony  in  question,  is, 

in  the  opinion  of  the  court,  suffioientl?  qualified  to 

express  an  opinion  as  to  the  validity  of  a  m*rriage 
.  there   celebrated.— Wilson   v.   Wilson,    P.D.   & 

Ad.D. ;  [1903]  P.  167 ;  72  L.  J.  P  63. 

IffABBIED  WOBfAN  :— 

1.  Insurance  policy — **  For  the  benefit  of  hie  wife 
and  children" — Second  wife— Children  of  second 
marriage— Participation — Married  Women*s  Property 

-Act,  1882  (45  &  46  Viet.  c.  76),  s.  11.— Wnero  a  man 
effects  aa  insurance  policy  on  his  ov^n  life  ''for 
the  benefit  of  his  wife  and  children,'*  his  surviving 
wife  (if  any),  whether  his  then  living  wife  or  one 
he  majr  have  married  after  the  date  of  the  policy, 
and  his  surviving  children,  whether  by  his  then 
living  wife  or  any  after-taken  one,  are  entitled  to 
participate  in  the  policy  moneys. — Bbownb's 
FOLICY,  Eb,  Ch.D.  Kekewich,  J.,  364;  [1903]  1  Ck. 
188 ;  72  L.  J.  Ob.  86 ;  87  L.  T.  688. 

2.  Joint  account — Purchase  out  of  money  heianging 
to  wife—Oift  to  husband— BesuUing  trust— Capital-^ 
Income,— In  the  case  of  the  receipt  by  a  husband 
of  the  separate  property  of  his  wife  there  is  no 
general  rule  of  law  that  in  the  case  of  corpus 
belonging  to  the  wife  the  onus  of  proof  of  a  gift 
lies  on  the  husband,  while  in  the  case  of  income  the 
onus  lies  on  the  wife,  and  she  must  establish  clearly 
and  conclusively  that  her  husband  received  the 
income  by  way  of  loan.  For  this  purpose  the 
difference  between  capital  and  income  is  only  one 
of  degree  and  not  of  principle. 

Alexander  v.  BamhiU,  21  L.  E.  Ir.  611,  37  W.  E. 
Dig.  6, discussed. — ^MERCfiESv.  Mbegisb,  O.A,,  611 ; 
[1903]  2  Oh.  98 ;  72  L.  J.  Oh.  511 ;  88  L  T.  616. 

M ASTEE  AND  SEEYANT  :— 

1.  County  court — Employer  and  workman — DiS' 
missal  of  aciion  under  Employers*  Liability  Act, 
1880  (43  df  44  Vict.  c.  ^2)— Application  for  oompm- 
saiion  under  Worhmen*s  Compensation  Act,  1897 — 
Hight  of  appeal  from  diemissal  of  action— Work- 
men's Compensation  Act,  1897  (60  db  61  Vict,  c.  37), 
e.  1,  subsections  2,  4.— «Where,  upon  the  dismissal 
of  an  action  under  the  Employers'  Liability  Act, 
1880,  an  application  is  made  under  section  1,  sub- 
section 4,  of  the  Workmen's  Oompeosation  Act, 
1897,  for  an  assessment  of  compensation  under  that 
Act,  the  making  of  that  application  does  not 
amount  to  the  exercise  of  an  option  on  the  part  of 
the  plaintiff  so  aa  to  estop  him  from  appesJing 
u^ainst  the  dismissal  of  the  action  under  the 
finployers'  Liability  Act,  and  the  plaintiff  is 
entitled  to  appeal  against  both  decisions. 

Edwards  v.  Godfrey,  [1899]  2  Q.  B.  333,  considered. 
— ^ISAAosoN  V,  Nbw  Qband  (Olaphah  Junction), 
(LnonSD),  R.B.D. ;  [1903]  1  K.  B.  539  ;  72  L.  J. 
K.  B.  227 ;  88  L.  T.  291. 

2.  Employers*  liability — Accident — Compensation 
— •*  Average  toeekly  earnings  " — Irregular  employment 
for  over  tvoelve  months — Mode  of  ocUculation —  Work' 
men's  C<mpen8atum  Act,  1897  (60  &  61  Vict.  c.  37). 
First  Schedule  1  (b). — A  stevedore's  labourer  claimed 
compensation  for  injuries  occasioned  to  him  by  an 
accident  which  happened  on  the  28th  of  November, 
1902,  while  in  the  employment  of  a  firm  of  master 
stevedores.  The  county  court  judge  found  that 
he  was  not  engaged  by  the  firm  for  any  definite 
period,  but  had  been  from  time  to  time  employed 
oy  them,  and  that  duting  the  period  between  the 
2nd  and  10th  of  November  he  was  not  workiog  for 
the  firm,  but  that  from  the  11th  to  the  28th  he  was 
continuouily  in  their  employment.  He  accordingly 
awarded    him   oompeosation   calculated    on  .  the 


average  of  his  weekly  earnings  during  the  last- 
named  period. 

Held,  dismissing  the  appeal,  that,  notwithetand- 
ing  the  decision  of  the  House  of  Lord  in  Lysons  v. 
KnowUs  &  8ons,  49  W.  E.  636.  [1901]  A.  0.  79,  the 
basis  upon  which  tbe  county  court  judge  had 
assessed  his  award  was  right,  as  tlie  period  of 
continuous  employment  was  sufficiently  long  to 
establish  a  basis  for  striking  aa  average  under  the 
schedule. 

JoneeY.  Ocean  Coal  Co.,  47  W.  E,484,  [1899]  2 
Q.  B.  124,  approved  and  followed. — Quueb  v. 
Bblford,  O.A.,  692  ;  [1903]  1  E.  B.  843;  72  L.  J. 
K.  B.  669  ;  88  L,  T.  764. 

3.  Employers*  liability — Accident — Compensation'-^ 
Costs  ^Taxation — Review — Right  of  appeal — Work- 
men's  Compensation  Act,  1897  {60  &  6L  Vict.  c.  37), 
s.  1  (4). — An  appeal  will  not  lie  to  the  Oourt  of 
Appeal  from  the  refusal  of  a  county  court  judge  to 
direct  a  review  of  the  taxation  of  costs  under  an 
order  made  under  section  1  (4)  of  the  Workmen's' 
Oompensation  Act,  1897,^E:eanb  v.  Nash,  C.A.  ; 
88  L.  T.  790. 

4.  Employers'  liability — Accident — Compensation^- 
Dependant — Father  of  deceased  in  workhouse  at  time 
of  death — Workmen's  Compensation  Act,  1897  (60  & 
61  Vict.  c.  37),  s.  7,  sub-section  2,  Schedule  I.  (1)  (a) 
(iL )  — ^The  father  of  a  workman  who  wai  accidentally 
killed  in  the  course  of  his  employment  was  in  the 
workhouse  at  the  time  of  the  death  of  the  deceased. 
The  deceased  did  not  during  the  last  six  or  seven 
months  of  his  life  contribute  towards  the  main- 
tenance of  his  father,  though  before  that  period  he 
had  so  contributed.  The  father  applied  for  com- 
pensation under  the  Workmen's  Compensation  Act» 
1897,  as  being  a  dependant,  in  part  dependent  upon 
the  earnings  of  the  deceased. 

Held,  t£it  the  county  court  judge  was  justified 
in  holdhig  that  the  apphcant  was  not  a  dependant. 
—Ebbs  v.  Penbieybbb  Collibby  Co..  C.A.,  247 ; 
[1903]  1  K.  B.  269  ;  72  L.  J.  K.  B.  86  ;  87  L.  T. 
661. 

6.  Employers'  liability— Accident— Compensatixm— 
"Earnings** — Deductions  from  wages — Workmen's 
Compensation  Act,  1897. — From  the  weekly  wages 
of  a  collier  his  employers  deducted  by  agreement 
sums  for  cleaoing  lamps,  supply  of  oil,  sharpening 
picks,  and  checking  weights. 

Held,  that  his  earnings  under  the  Act  for  the 
purpose  of  estimating  compensation  for  injury 
were  his  full  wag^s  witbout  the  deductions. — ^Abbak 
Coal  Co.  v.  Southbbn,  H.L.  ;  [1903]  A.  0.  306. 

6.  Employers'  liability — Accident — Compensation^^ 
"  Earnings  * — Lodging  allowance  for  goods  guard — 
Workmen  s  Compensation  Act,  1897  (60  &  61  Vict.  c. 
37).  Schedule  /.,  par.  1  (a)  [i.).—A  goods  guards  in 
in  the  employment  of  a  railway  company  received, 
in  addition  to  his  ordinary  wages,  a  certain  sum 
per  niffht  for  "lodging  allowance "  when  he  was 
obliged  to  sleep  away  from  home  on  the  company's 
business.  The  object  of  the  allowance  was  to  cover 
out-of-pocket  expenses  to  which  the  guard  was 
put  through  haviog  to  sleep  away  from  home,  and 
the  amount  of  the  allowance  was  about  equal  to 
the  reasonable  cost  of  board  and  lodging  for  the 
time  covered  by  the  allovance  No  inqoiry  was 
ever  made  by  the  company  as  to  the  actual  expenses 
incurred  by  a  guard  for  board  and  lodging,  and  if 
he  boarded  and  lodged  with  a  frieud  he  would  still 
be  entitled  to  the  aUowance,  and  would  thus  make 
a  profit  out  of  it ;  but  there  was  no  eviience  that 
any  guard  ever  did  in  fact  make  any  such  profi*^. 
A  guard  having  been  killed  by  an  accident  arising 
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out  of  and  in  the  course  of  bis  employment,  his 
widow  claimed  compensation  under  the  Workmen's 
Compensation  Act,  1897»  as  being  wholly  dependent 
on  his  earnings. 

Held,  that  in  assessing  the  amount  of  compeost- 
tion  the  **  lodeing  allowance "  must  be  taken  as 
part  of  the  ^earnings"  of  the  deceased  man, 
within  the  meaning  of  Sch(>dule  I.,  par.  1  (a)  {u\ 
to  the  Act*-SHABP  v.  MiDLAKB  Railway  Co., 
CA,,  481 ;  [1903]  2  K.  B,  26;  72  L.  J.  K.  B.  486  ; 
88  Lb  T.  646. 

7.  EmployerB*  lidbilUff — Accident — Compensation — 
Emphyment-^Accident  arising  oui  of  and  in  the 
course  of  the  employ ment— Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  «.  1,  suh-section  L— 
A  workman  employed  in  a  colliery  was  suspended 
from  work  for  the  day  and  told  to  go  the  bottom  of 
the  pit.  If  he  had  immediately  gone  to  the  bottom 
of  the  pit  he  could  not  have  been  taken  out 
of  the  pit  for  nearly  three  hours.  Instead  of  going 
to  the  bottom  of  the  pit  he  went  into  a  **  pass-by  "■ 
and  remained  sitting  there.  Wtien  he  had  been 
there  a  little  more  tbau  t«7o  hours  be  was 
accidentally  injured  by  a  fall  of  mineral.  In  au 
arbitration  under  the  Workmen's  Compensation 
Act  the  county  court  judge  held  that  the  workman 
was  not  entitled  to  compeDsation,  on  the  ground 
that,  though  he  wai  not  guilty  of  serious  and  wil- 
ful misconduct,  the  ac  iident  did  not  arise  out  of  and 
in  the  course  of  his  employment. 

Held,  that  the  connfy  court  judge  was  jostifled 
in  80  holding. — Smith  v,  Normanton  Collibry 
Co.,  a  A.,  209 ;  [1903]  1  K.  B.  204 ;  72  L.  J.  K.  B. 
76;  88L.  T.  5 

8.  Employtra*  liability-^ Accident — Compensation^ 
Employment — Injuries  received  by  applicant  starting 
engine — No  part  of  applicants  duty  to  start  or  stop 
engine—'*  Accident  arising  out  of  or  in  the  course  o/" 
applicant's  employment. — Workmen* s  Compensation 
Act,  1897,  8,  1  (t.).— The  applicant  was  employed  as 
a  brow  girl  at  the  respondents'  colliery  pit,  and  her 
work  as  such  was  to  pick  out  rubbish  from  the 
coal  as  it  was  slowly  moved  along  on  a  belt  to  the 
wagons.  It  was  found  as  a  fact  by  the  county 
court  judge  that  it  was  no  part  of  the  duty  of  the 
girls  who  did  this  work  to  start  or  stop  the  engine 
which  worked  the  band,  and  that  the  applicant  on 
the  occasion  in  question  was  told  by  the  other  sirls 
not  to  touch  the  engine.  The  man  whose  duty  it 
was  to  start  the  engine  being  at  the  moment  absent, 
the  applicant  started  the  engine  herself,  and  her 
dress  catching  in  the  wheel  she  was  drawn  in  and 
seriously  injured. 

Held,  by  Collins,  M.B ,  and  Bomer,  L.J. 
(Mathew,  L.J.,  dissenting},  thai  as  the  county 
court  judge  had  found  as  a  fact  that  it  was  no  part 
of  the  applicant's  daty  to  stop  or  start  the  engine, 
and  as  there  was  evidence  to  justify  such  finding, 
the  accident  did  not  arise  out  of  or  in  liie  course  of 
her  employment  with  the  respondents. 

Per  Mamew,  L.  J.,  that  there  was  no  evidence  to 
support  the  finding  that  it  was  no  part  of  the 
applicant's  duty  to  touch  the  engine. 

Lowe  V.  Pearson,  47  W.  B  193,  [1899]  1  Q.  B. 
261,  followed.—LosH  v.  Bighard  Evaits  &  Co., 
C,A.,  243. 

9.  Employer's  liability — Accident — Compensation — 
Employment  in  agricuUure — Partly  or  occasionally 
employed  in  other  work— Liability  of  employer  for 
accident  which  happened  at  a  distance  from  his 
premises — Workmen's  Compensation  Acts,  1897  (60  & 
61  Vict.  c.  37),  s.  7,  and  1900  (63  4r  64  Vict.  c.  22), 
ss.  1  (f.)  (3),  2. — A  workman  employed  m  agri- 
culture is  not  debarred  from  compensation  under 


tbe  Workinen*s  Compensation  Act,  1900, 
the  accident  did  not  happen  **  in,  on,  or  about  '*  hSa 
employer's  premises,  as  those  words  of  limitvtioa  in 
tbe  Mi  of  1897  are  not  applicable  to  the  Aot  of 
1900.— Rkithsrs  v.  Wallis,  C.A.,  261 ;  [1903]  1 
K.  B.  200 ;  72  L.  J.  K.  R  57 ;  87  L,  T.  556 

10.  Employers'  liability— Acddeni — Compeneaikm 
— Accident  ifUEngkmd^Employer  domiciled  in  Sca^amd 
— Application  for  arbitration —Jurisdiction  of  oonnig  ' 
court — *' District" — Workmen's  CompensaUon  Ad, 
1897  (60  &  61  Vict.  c.  37).  Schedule  IL,  douse  9— 
Workmen's  Compensation  Boies,  r.  15. — Where  a 
workman,  resident  in  Bogland,  is  engaged  by  an 
employer,  whose  residence  and  domicil  are  in 
Scotland,  i<i  injured  in  the  conrse  of  his  employment 
by  an  »cci'1ent  occurring  in  Euftland,  profsediogs 
fur  oumpensation  under  the  Workmen's  C(><Dp<*n8a- 
tion  Act,  1897,  m*y  be  taken  in  England,  and  the 
jadge  of  the  county  court  within  whose  distriot  the 

'  accident  occurs  h<is  jurisdiction  under  olanse  9  of 
the  2nd  Schedule  of  the  Act  to  hear  aii  arbitratiao 
for  the  settlement  under  the  Aot  of  the  cotnpeosa- 
tion  due  to  the  workman,  and  servioes  of  the 
necessary  no*  ices  may  be  effected  bv  registered 
post.— Bex  v  Owen.  K.B.D.,  168;  [1902]  2  K.  B. 
436;  71  L.  J.  K.  B.  770;  87  L.  T.  298. 

11.  Employtra'  liability — Accident— Compensation 
— "  Factory  " — Machinery  used  in  unloading  ship  in 
river— Interpretation  Act,  1889  (52  &  53  VtcU  c  63), 
s.  38,  sub  section  I —Factory  and  Workshop  Ad^  1901 
{I  Ed  7,  r.  22),  a.  10^— Workmen's  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7.— By  virtue  of 
section  38,  sub-section  1,  of  the  Interpretation 
Aot,  1889— which  enacts  that  where  any  Act 
repeals  and  re-enacts,  with  or  without  modifioatioo, 
any  provisions  of  a  former  Act,  ref erenow s  i  i  afiy 
other  Act  to  the  provisions  so  repealed  shall,  anless 
the  contrary  intention  appears,  be  oomtrued  as 
references  to  the  provisions  so  re-euauted — ^the 
r«'f  drence  to  the  Factory  and  Workshop  Act,  1895, 
in  the  definition  of  ''factory"  in  section  7,  suV 
Bfction  2,  of  tho  Workmen's  Compensation  Act, 
1897.  is  now  to  ba  constra'^d  as  a  reference  to  sectioa 
104  of  the  Factory  and  Work«hop  Act,  1901,  which 
repeals  section  23  of  the  Act  of  1895,  and  ecxten^ls 
the  definition  of  "factory"  so  as  to  include 
machinery  or  plant  use  i  in  the  process  of  loading  or 
unloading  or  coaling  a  ship  in  a  dock,  harbour,  or 
canal.— Stbvbns  V.  Geneeal  Steam  Nayiqaitoh 
Co.,  a  A.,  578 ;  [1903]  1  K.  B.  890 ;  72  L.  J.  K.  B. 
417 ;  88  L.  T.  543. 

12.  Employers'  liability — Accident —Compensaium 
— *  *  On  or  in  or  about  engineering  work  " — Construdian 
of  reservoir — Laying  water-pipes — Workmen* s  Com' 
pensation  Act,  1897  (60  tfc  61  Vid.  c.  37),  s.  7.— A 
contractor  bad  entered  iuto  a  contract  for  the  con- 
struction of  a  reservoir  and  the  laying  of  water- 
pipes  from  the  reservoir  to  a  town  about  two  miles 
away.  Tbe  Uyiog  of  the  pipes  was  coaim«noed  at  a 
point  about  600  yards  f  romthereservoir,  and  the  wock 
was  continued  to  wards  the  reservoir.  The  trench  for 
the  pipe's  had  been  opened  for  about  100  yards,  and 
the  pipe-  track  for  the  r^  of  the  distance  to  the  reesr- 
voir  had  brca  staked  out  A  workman  who  was 
employed  by  the  contractor  in  laying  the  pipes  was 
injored  by  an  accident  at  a  spot  between  500  and 
600  yards  from  the  reservoir.  The  reservoir  was 
being  constructed  by  means  of  machinery  driven 
by  steam,  but  no  noachinery  drivt^n  by  steam,  water, 
or  other  mechanical  power  was  uied  in  laying  the 
pipes.  In  proceedings  to  assess  compensation 
under  the  Workmen's  Compensation  Act,  1897,  the 
county  cou^  judge  found  that  the  laying  of  the 
pipes  was  a  necessary  part   of   the  entire  wodt^ 
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wbiofa  WBs  an  *'  engineering  ivork  "  within  section 
7,  sub^eotion  2,  of  the  Aot»  and  that  therefore  the 
workman  wai  at  the  time  of  the  aocideiit  empk)7ed 
OB  that  eogineering  work. 

Heldy  that  there  was  evidence  upon  which  the 
'  oonnty  court  judge  could  so  find.^ATEiNB02r  v. 
LiTiCB,  O.A.,  516;   [1903]  1  K.  B.  861 ;  72  L.  J. 
X.B.460;  88Ii.T.  789. 

13.  Emphyera*  liahilUy-— Accident— CompeMatton 
— Bteview  of  weekly  payment^Termination  of  in- 
^capacity  —  Juriedidion'  of  arbitrator —  Workmen^s 
Compensation  Act,  1897  (60  <fe  61  Vict,  c.  37),  Schedule 
I.  (12).— Where,  in  proceedinics  under  the  Work- 
men's Compensation  Act,  1897,  an  arbitration  is 
instituted  by  the  employers,  under  paragraph  12  of 
the  First  Schedule  to  the  Act,  for  the  purpose  of 
ending  a  weekly  payment,  on  the  ground  that  the 
incapacity  of  the  workman  has  ceased  ,it  is  the  duty  of 
the  arbitrator  to  cousider  the  question  when  the  in- 
capacity ceased.  The  jurisdiction  of  the  arbitrator 
is  not  limited  to  the  making  of  an  award  to  take 
effect  from  the  data  of  the  award.— Morton  v. 
WooDWAHD,  C,A.,  64;  [1902]  2  K,  B.  276;  71 
L.  J.  K.  B.  786 ;  86  L.  T.  878. 

14.  Emphyera^  liability — Accident — Compensation 
— "  Scaffolding  " — Painter^ a  atepa — Workmen* a  Com- 
penaation  Act,  1897  (60  &  61  Vict.  c.  37),  a.  7.— An 
ordinary  pair  of  self-supporting  painter's  steps, 
eight  feet  liigh,  with  fl^t  steps  and  a  board  on  the 
to^  for  a  painter  to  stand  upon  to  enable  him  to 
paint  a  place  out  of  bin  reach  from  the  ground  may 
be  a  **  scaffolding  "  within  section  7  of  the  Work- 
men's Compensation  Act,  1897. 

So  held  by  CoUiuf,  M.B.,  and  Mathew,  L.J,, 
Stirling,  L.Jm  dissenting. — Elyin  v.  Woodward, 
C.A.,  518 ;  [1903]  1  K.  B.  838 ;  72  L.  J.  K  B.  468. 

15.  Emphyera*  liability^ Accident— Compensation 
— Sub-conirador — **  Undertaker*' — Sub-contractor  to 
find  labour  only  for  all  plaatering  work  to  houae — 
Materials  supplied  by  contractor — Workmen's  Com- 
pmaation  Act,  1897  (60  <fe  61  Vict  c.  37),  sa.  4,  7.— 
The  contractor  for  the  building  of  a  house  sublet 
the  plastering  work  to  F.,  who  agreed  to  supply 
and  control  the  labour  only  for  it,  the  contractor  to 
fbidthe  materials  and  plant  for  such  work. 

One  of  F.'s  workmen,  while  engaged  on  the 
plastering  work,  met  with  an  accident,  and 
zecoTcred  compensation  under  the  Workmen's  Com- 
pensation Act,  1897,  from  the  contractor. 

The  contractor  appealed  from  that  part  of  the 
award  so  far  as  it  declared  that  he  was  not  entitled 
to  an  indemnity  from  F. 

Held,  allowing  the  appeal,  that  F.  had  agreed  to 
execute  a  substantial  pEurt  of  the  work  of  con- 
fltructioD,  although  only  supplying  and  controlling 
the  labour  therefor;  that  he  was  consequentiy  an 
^'undertaker  "  in  regard  to  that  part,  and  that  he 
was  bound  to  indemnify  the  contractor. 

Decisions  in  Maaon  ▼.  Dean,  48  W.  B.  353. 
[1900]  1  Q.  B.  770,  and  Cooper  ▼.  Wright,  [1902] 
A.  0.  302.  ante,  p.  12,  explained  and  followed. — 
Wagstaff  v.  Ferxs  &  Son,  C,A.,  210;  87  L.  T. 
«58. 

16.  Employ  era*  liability — Accident — Compensation 
— Suh-contractor — Indemnity —Workmen's  Compenaa- 
iion  Act,  1897  (60  &  61  Vict.  c.  37),  ««.  4,  7.— A 
anb-contractor  who  engages  to  do  part  of  a  work 
on  a  building  may  be  an  undertaker  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
1897. 

The  appeUanti  contracted  to  erect  a  building  and 
the  respondent  agreed  with  them  to  construct  the 
zoof .    In  the  course  of  constructing  the  roof  one  of 


the  respondent's  workmen  was  injured,  and  com- 
pensation was  awarded  against  the  appellanta  under 
the  Workmen's  Compensation  Act,  1897. 

Held  (Iiords  Brampton  and  Eobertson  dissent- 
ing), that  they  were  entitled  to  be  indemnified  by 
the  sub- contractor  under  section  4  of  that  Act 

Cass  ▼.  BuUer,  48  W.  B.  309,  [1900]  1  a  B. 
•  777,  overruled.— Cooper  &  Cras^b  v.  Wbjqws, 
HL.,  12. 

17.  Employers*  liability — Accident — Compensation-^ 
*•  Workman  ** — Independent  contractor —  Workmen's 
Compensation  Act,  1897  (60  &  61  Vict,  c  37),  a.  7  (2)  — 
A  contractor,  who  enters  into  an  agreementto  be  paid 
weekly  for  the  amount  of  work  which  he  and  his 
own  workmen  can  do,  and  who  meets  with  an 
accident  in  the  course  of  his  employment  with 
manufacturers  at  their  works,  is  not  himself  a 
'<  workman "  within  tiie  meaning  of  section  7, 
sub-section  2,  of  the  Workmen's  Compemation  Act, 
1897.—VAMPLEW  V.  Parxgatb  Iron  and  Stebl 
Co.,  C.A.,  691 ;  [1903]  1  K.  B.  861 ;  72  L.  J  K.  B, 
576;  88L.  T.  766. 

18.  Indemnity — Amount  fioced  by  agreement— Eight 
to  indemnity  from  person  liable — Workmen's  Com^ 
pensation  Act,  1897  (60  <fc  61  Vict.  c.  37),  s.  6— 
Section  6  of  tbe  Workm-n's  Compensation  Act, 
1897,  provides  that  where  the  injury  for  which 
compensation  is  payable  under  the  Act  was  caused 
under  circumstances  creating  a  legal  liability  in 
some  person  other  than  the  employer  to  pay 
damages  in  respect  of  it,  the  worknum  may,  at  hu 
option,  **  proceed,  either  at  law  against  that  person 
to  recover  damages,  or  against  his  employer  for 
compensation  under  this  Act  •  •  .  and  if  com- 
pensation be  paid  under  this  Act,  the  employer  shall 
be  entitled  to  be  indemnified  by  the  said  other 
person." 

Held,  that  the  section  applied  where  the  com- 
pensation was  paid  under  an  agreement  made 
between  the  injured  workman  and  the  employer 
after  notice  of  the  aoddent  and  of  the  claim  for 
compensation  had  been  given  by  the  workman  to 
th%  employer,  but  before  aoy  further  proo«edings 
had  been  taken.— Thompson  &  Sons  v.  North- 
eastern Marine  Enoinebring  Co.,  K.B.D.  ; 
[1903]  1  K.  B.  428;  72  L.  J.  K.  B.  222 ;  88  L.  T. 
239. 

See  Insurance,  2. 

MEBGEB:— 

1.  Investment  of  trust  moneys  on  mortgage— Con- 
veyance of  mortgaged  land  to  cestui  que  trust. — In 
1864  J.  L.  A.  S.  purchased  certain  land  in  B.,  and 
on  the  4th  of  Aagunt,  1864,  conveyed  this  land  to 
the  trustees  of  the  will  of  the  testator  F.  L.  S.  by 
way  of  mortgage.  Oa  the  7th  of  September,  1898, 
by  an  indenture  made  between  J.  L.  A.  S.  of  the 
one  part  and  E.  J.  S.  of  the  other  part,  J.  L.  A.  S. 
conveyed  the  said  land  in  B.  unto  E.  J.  S.  in  fee 
simple  subject  to  the  payment  of  the  principal 
moneys  and  interest  secured  by  the  indenture  of 
mortgage  of  the  4th  of  August,  1864.  By  another 
indenture  of  the  same  date,  and  made  between  the 
same  parties,  J.  L.  A.  S.  released  unto  E.  J.  S.  his 
life  estate  and  interest  of  the  residuary  estate  of  the 
te»tator  J.  L.  S.  Succession  duty  had  not  been 
paid  by  B.  J.  S. 

Held,  that  the  mortgaee  debt  of  £400  had  not 
become  merged  in  the  sail  land  in  B.,  but  passed 
by  the  residuary  bequest  of  the  personal  estate  of 
E.  J.  S.— Simmons,  Be,  Dsnnison  v.  Orman,  Ch.D, 
Joyce,  J. ;  87  L.  T.  594. 

2.  Lease— Mortgage  by  suh -demise — Purchase  of 
freehold  by  lessee — Mortgage  of  freehold— Entry  by 
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-mortgagee  by  suh^demise — Refueal  to' pay  rent — Legal 
estate — Registered  land — TJnregUterA  deed  —  Land 
Transfer  Act,  1876  (38  <fc  39  Vict.  c.  87). «.  49—La7Mf 
Transfer  Act,  1897  (60  &  61  Vict.  c.  66),  s.  20-'Land 
Transfer  Rules,  1898,  rr.  106,  107,  110.— The  rule 
of  equity  that  the  question  of  mer^  must  be 
•dedded  by  the  intention  of  the  parties  applies  to 
the  merger  of  estates  as  well  as  to  the  iner|;er  of 
charges,  and  sinoe  the  Judicature  Act,  1873,  if  the 
•jnrcumstanoes  are  such  that  a  court  of  equity  would 
.  have  held  that  th«re  was  no  merger  in  equity,  there 
is  now  no  merger  at  law. 

Accordingly,  where  a  lessee  mortgaged  his  lease- 
hold interest  by  way  of  sub -demise;  and  subse- 
quently purchased  the  freehold  reversion,  and  then 
mortgaged  to  another  both  the  freehold  reversion 
and  also  the  leasehold  term,  with  the  intention  that 
the  mortgagee  of  the  freehold  should  have  a  security 
on  the  unincumbered  freehold  reversion  subject  to 
the  lease;  and  afterwards  registered  himself  under 
the  Land  Transfer  Act,  1897,  as  proprietor  of  the 
premises  with  a  possessory  tiUe,  and  gave  a  charge 
thereon  to  the  tast-mentioned  mortgagee  whi^ 
was  also  registered. 

Held,  that  there  was  no  merger  of  the  term  in  the 
freehold,  and  that,  apart  altogether  from  the  regis- 
tration, the  legal  estate  was  vested  in  the  mortgagee 
of  the  freehold,  who  was  entitled  to  re-enter  upon 
the  premises  under  the  proviso  to  that  effect  in  the 
origmal  lease  on  non-payment  by  the  mortgagee  by 
sub-demise  who  had  entered  into  possession  of  the 
premises  of  the  rent  reserved  by  the  original  lease. 

The  fact  that  land  is  on  the  Luid  Register  does 
not  prevent  its  being  dealt  with  by  unregistered 
deeds  which  have  the  same  operation  and  effect  as 
if  the  land  were  unregistered.  The  registered  pro- 
prietor deals  with  the  land  by  virtue  of  an  over- 
riding power,  and  not  by  virtue  of  any  estate  in 
him«  Consequently,  the  register  of  proprietors  is 
not  material  for  the  purpose  of  ascertaimng  where 
the  legal  estate  in  registered  land  is,  and  such  legal 
estate  may  be  transferred  by  unregiiBtered  deeds. 

The  special  powers  given  to  a  regLstered  pro- 
prietor to  create  charges  in  the  prescribed  manner 
do  not  enable  him  to  pass  the  legal  estate  by  such 
[charges,  nor  do  they  exclude  the  operation  and 
effect  of  a  conimon  law  unregistered  mortgage. 

Quosre,  whether  a  conveyance  of  the  legal  estate 
is  a  <*  stipulation  "  that  may  properly  be  added  to  a 
statutory  charge. 

Decision  of  Kekewich,  J.  (71  L.  J.  Ch.  673,  60 
W.  B.  Dig.  116),  reversed. — Capital  and  Coxnrnxs 
Bank  v.  Bhodks,  C.A.,  470;  [1903]  1  Oh.  631 ; 
72  L.  J.  Ch.  336 ;  88  L.  T.  266. 

See  also  Limitations,  Statute  of,  4. 

METB0P0LI8:— 

1.  Defective  drain — Works  specified  in  detail — 
Notice  of  order  —  Non  -  compliance  —  Metropolis 
Management  Act,  1866  (18  <£;  19  Viet.  c.  120),  es.  82, 
86 — Metropolis  Management  {Amendment)  Act,  1862 
(26  iSb 26  Vict.c.  102),  a.  64.— a  being  the  ovmer  of 
certain  premises,  the  respondents  on  the  6th  of 
February  served  a  notice  on  him  under  the  FubHc 
Health  (London)  Act,  1891,  requhring  him  to  abate 
a  certain  nuisance,  being  a  defective  drain. 

On  the  19th  of  February  another  notice  was 
served  requiring  him  to  abate  the  nuisance  and 
relay  the  drain. 

On  the  20th  of  March  the  public  health  com- 
mittee of  the  respondents  caused  a  notice  to  be 
served  on  him  under  the  MetropoUA  Management 
Acts,  1866  and  1862,  that  the  drain  was  defective, 
and  requiring  him  to  amend  the  same  and  to 
execute  the  works  that  the  notice  set  out  in  detail.  V 


In  April  S.  executed  certain  repairs  to  the  din, 
but  not  those  in  the  notice  of  the  20iii  of  MacdL 

On  the  18th  of  June  the  committee  repotted  t» 
the  respondents  that  they  had  had  the  report  of  the 
inspector  before  them  and  had  given  direetioos  lor 
the  statutory  notices  to  be  served  on  S.,  and  they 
reoommendM  that  a  .notice  be  aerved  on  «s 
appellant  under  the  Act  of  1866  requiring  him\> 
execute  such  works  as  were  neoewary  to  amend  the 
drain  which  was  in  bad  order,  and  that  in  fte 
event  of  non-complianca .  proceedings  shoald  be 
taken. 

On  the  18th  of  June  the  respondents  by  leeolnlian 
adopted  this  reoommendation,  and  on  &e  14lh  of 
July  a  notice  was  served  on  S.  requiring  htm  to 
amend  the  drain,  and  for  that  purpose  to  exeeots 
the  works  that  this  notice  set  out  in  detail. 

Held,  that  die  notice  of  the  14th  of  Joly  wss 
not  a  notice  of  an  order,  and  that  S.  conld  not  bs 
convicted  for  non-compliance. — Swdtboubst  v. 
Hammbrshith  Bobough,  JST.^.D.  ;  88  L.  T.  697. 

2.  Electric  lighting — Local  authority — Street  &a^ 
Notice  to  district  surveyor  ^London  Building  Ad, 
1894  (67  iSb  68  Viet.  c.  ccoDiii  ),  a.  146.— A  street  hoc 
constructed  by  an  deotric  lighting  oompeny,  bdlt 
of  brick  under  the  pavement  of  the  street  and  Isxge 
enough  to  admit  a  man,  is  a  "  building,  straofcimb 
or  work  "  within  section  146  of  the  London  Build- 
ing Act,  1894,  and  notice  under  that  section  mst 
be  given  to  the  district  surveyor,  even  altiioi^fc, 
un£r  the  Order  Confirmation  Act,  under  whiak 
power  is  given  to  construct  the  box,  notice  has  to 
be  ffiven  to  the  Fostmaster-General  and  the  loed 
au&ority. — Chabhtg  Cboss  aitd  Stbakd  Blk- 
TEioiTT  Corporation  v.  Woodthorpi,  K.B.D.; 
88  L.  T.  772. 

3.  Highway  —  Improvement  —  Widening  of  sired 
— Agreement  as  to  erection  of  sign^pad  on  oige 
of  footpath. — ^The  corporation  of  a  met 
borough  has  power,  for  the  purpose  of 
a    street,    to    enter    into    an    agreement 

the  owner  of  a  public-house  in  the  street  whereby 
he  is  permitted  to  erect  a  sign-post  on  the  edge  <^ 
the  footpath.— HoARE  &  Co.  v.  Lewibham  Oob- 
PORATION,  C.A.  ;  87  L.  T.  464. 

4.  '' Litter^^-'Paper  scattered  in  street.— ^Pvpm 
advertisiog  bills  thrown  in  a  thoroughfare  may  be 
"  litter  "  within  section  60  (3)  of  the  Metropolitaa 
Folice  Act,  1839.— Hill  v.  Dayibs,  K.B.D.;  88 
L.  T.  464. 

6.  Management  Ads  —  Drain  —  Sewer  —  i)rata 
carrying  sewage  from  one  house  and  rain-'Waier  from 
another  house — Metropolis  Management  Ad,  1866  (18 
<£;  19  Vid  c.  120),  a.  260.— A  drain  used  for  the 
drainage  of  two  houses,  and  not  made  under  an 
order  of  any  vestry  or  district  bosid,  comes  within 
the  defioition  of  *' sewer"  in  section  260  of  the 
Metropolis  Management  Act,  1866,  althoofrh  so  ftf 
as  one  erf  the  houses  is  concerned  it  is  a  drain  lor 
rain-water  only. 

Holland  v.  Lazarus,  66  L.  J.  Q.  B.  286, 45  W.  B. 
Dig.  99,  approved.— SiLLES  v.  Fitlhah  Boeouoh 
Council,  a.^.,  598 ;  [1903]  IK.  B.  829;  72 
L.  J.  K.  B.  397  ;  88  L.  T.  763. 

6.  Management  Ads — Stred — New  stred — Paving 
expenees'-Owners — Open  space  abutting  on  new  stred 
— Public  body— Metropolis  Management  Ad,  1856  (18 
ik  19  Vid.  c.  120),  s.  26Q—Metropolie  Managemed 
Ad,  1862  (26  &  26  Vid.  c  102),  s.  77.— An  open 
space,  which  had  bem  dedicated  to  the  public  as  a 
common  or  recreation  ground,  was,  under  the  pro- 
vision of  certain  statutes,  regulated  and  managed 
by  the  London  County  Council,  as  the  suooes&ort 
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of  the  Metropolitan  Board  of  WotIm.  The  effect  of 
the  county  coaodl's  statatory  poweie  was  that  they 
could  not  use  the  common  for  any  purposes  except 
such  as  were  subordinate  to  the  public  purposes  ti 
which  it  had  been  dedicated.  They  received  rent 
for  a  refreshment-house  which  was  erected  on  the 
common,  and  they  also  received  yearly  sums  in 
'respect  of  grazing  rights  and  of  licences  to  have 
gateways  opening  on  the  common ;  but  the  expenses 
of  regulating  and  managing  the  common  far 
exceeded  the  receipts. 

Held,  that  the  county  council  were  not  the  owners 
of  the  common  within  the  definition  of  *'  owner " 
in  section  250  of  the  Metropolis  Management  Act, 
1855,  so  as  to  make  them  liable  to  contribute  to  t*ie 
expenses  of  paying  a  new  street  on  which  the 
common  abutted. 

Veitry  of  Ftdham  v.  Minter,  49  W.  E.  415,  [1901] 
1  K.  B.  501,  ovetruled.— London  Ooxtntt  Counoil 
V.  Wandswobth  Borough,  C.^.,  499;  [1903]  1 
K.  B.  797 ;  72  L.  J.  K  B.  399 ;  88  L.  T.  783. 

7.  Street^Paving  expenses— **  Owner*' — Building 
(agreement— New  a^ett— Metropolis  Management  Act, 
1855  (18  &  19  Vidt.  c.  120),  s.  250.— The  owner  in  fee 
of  land  made  an  agreement  with  a  builder  whereby 
it  was  agreed  that  the  builder  might  enter  upon 
the  land  and  should  build  houses  thereon,  and  that 
a  lease  should  be  granted  of  each  house  when 
erected,  and  that  the  builder  should  in  the  mean- 
time pay  £200  a  year  (which  was  not  a  rack-rent) 
until  the  leases  were  granted,  and  that  "this 
agreement  is  intended  to  operate  as  an  agreement 
only  and  not  as  au  actual  demise  of  the  premises, 
or  to  give  the  intended  lessee  any  legal  interest 
therein  until  the  leases  hereinbefore  agreed  to  be 
granted  shall  have  been  executed."  The  land  htd 
not  been  used,  and  no  houses  had  been  erected  by 
the  builder. 

Held,  that  the  builder  was  not  the  ovmer  of  the 
land  within  the  meaning  of  section  250  of  the 
Metropolis  Management  Ac^  1855. 

Holland  v.  Kensington  Vestry,  (1867)  L.  B.  2  C.  P. 
565,  followed.— Dbisooll  v,  Battxbsba  Bobotjoh 
CoTJNGiL,  K.B.D. ;  [1903]  1  K.  B.  881 ;  72  L.  J. 
K.  B.  564;  88  L.  T.  795. 

8.  Street — Paving  expenses— Liability  of  owner  of 
premises — Action  to  recover  apportioned  amount — 
DemandStatute  of  Limitations  (21  Jac,  1,  c.  16)— 
Metropolis  Management  Act,  1855  (18  (£;  19  Vict.  c. 
120),  a.  106— Metropolis  Management  (Amendment) 
Act,  1862  (25  <fc  26  Vict.  c.  102),  a.  77.— By  the 
joint  operation  of  section  105  of  the  Metropolis 
Management  Act,  1855,  and  section  77  of  the 
Metr<]^lis  Management  (Amendment)  Act,  1862, 
which  should  be  read  together,  successive  owners 
of  houses  bounding  or  abutting  on  new  streets  are 
liable  on  demand  to  pay  the  amount  of  paving 
expenses  apportioned  or  charged  in  respect  of  their 
houses,  ana  an  action  lies  for  the  recovery  of  such 
apportioned  expenses  after  demand  hai  been  mada 

The  Statute  of  Limitations  (21  Jac.  1,  c.  16).  if 
applicable,  does  not  begin  to  run  in  favour  of  au 
owner  until  payment  has  been  demanded  from 
him."— Hampstjead  Oobpo&ation  v.  Gaunt,  K.B.D., 
700;  [1903]  2  K  B.  1  ;  72  L.  J.  K,  B.  440;  88 
L.  T.  599. 

9.  Street --Bejlector  hght — '*  Meat  or  offal  or  other 
matter  or  thing  '* — Metropolitan  Paving  Act,  1817  (57 
Oeo.  3,  c.  xxix,),  a.  65.— Section  65  of  tbe  Metro- 
politan Faviog  Act,  1817,  (inter  alia)  prohibits  any 
person  from  '*  hanging  out  or  exposing,  or  canning 
or  permitting  to  be  hung  ont  or  exposed,  any  meat 
or  offal  or  other  matter  or  thing  whatsoever  from 
any  house,  buildings,  or  premises  belonging  to  or 


occupied  by  them  over  any  part  of  either  of  such 
pavements  or  over  any  area  of  any  houses  or  other 
buildings  or  premises." 

Held,  that  a  reflector  light  fixed  by  staples  in 
the  brickwork  of  a  honse  over  the  pavement  was 
not  within  the  section.— Winsbobbow  v.  London 
Joint  Stock  Bane,  K,B,D,  ;  88  L.  T.  803. 

See  Gas,  1,  2;   LooiJ  Government,  2,  9. 

MINB8  :— 

1 .  Clay — Compulsory  purchase — Mines  andminerats 
— Bailways  Clauses  Consolidation  Act,  1845  (8  <fe  9 
Vict.  c.  20),  ss,  77,  78,  79.— Olay  forming  the  sur- 
face or  subsoil,  and  constituting  the  **  land  "  com- 
pulsorily  taken  for  the  purposes  of  an  undertaking, 
IS  not  a  mineral  within  the  meanlog  of  sections  77, 
78,  or  79  of  the  Bailways  Clauses  Oonsolidation  Act, 
1845. 

Lord  Provost  of  Glasgow  v.  Farie,  (1888)  13  App. 
Cas.  657,  explained. 

Hext  w.'^GiU,  (1872)  L.  E.  7  Oh.  699,  aud  Jersey 
(Earl)  V.  Neath  Guardians,  (1889)  22  Q.  B.  D.  555, 

0  immented  on. 

Great  Western  Railway  Co,  v.  Blades,  [1901]  2  Oh. 
624,  approved.— ToDD,  BiBLESTON,  &  Co.,  and 
Nobth-Baatebn  Railway  Co.,  Eb,  (7.-4. ;  [1903] 

1  K  B.  603;  72  L.J.  K.  B.  337 ;  88  L.  T.  366. 

2.  Sale  of  land— Reservation  of  mines  and  minerals 
—Sandstone  lying  under  surface— Right  of  purchaser 
to  quarry  stone, — A  deed  of  conveyance  upon  the 
sale  of  a  plot  of  land  conveyed  the  laud  to  the 
purchaser  "  except  aU  coal,  ironstone,  and  other 
mines  and  minerals  (including  fireclay)  lying  or 
being  within  or  nader  the  lands  hereby  assured," 
and  it  reserved  unto  the  owners  of  the  excepted 
mines  and  minerals  for  the  time  being  full  liberty 
and  power  to  work  and  get  the  coal,  ironstone,  and 
other  miner^  by  underground  working,  and  to  use 
or  allow  lessees  to  use  so  mnch  of  the  clay  lying 
witbin  or  under  the  land  as  might  be  necessary  for 
making  bricks  for  colliery  purposes ;  and  the  con- 
veyance of  another  plot  of  the  land  excepted  **  all 
mines,  beds,  and  quarries  of  coal,  ironstone,  and 
other  minerals  (including  fireclay)*'  lying  under 
the  land.  The  purchaser  had  opened  quarries  for 
quarrying  and  getting  certain  ssndstone  as  building 
stone  which  lay  at  a  considerable  depth  below  the 
surface. 

Held,  that  the  sanditone  was  included  vnthin  the 
reservation  of  the  minerals,  and  that  the  purchaser 
was  not  entitled  to  work  and  get  the  stone  without 
the  leave  and  Uoence  of  the  vendors.  Id  such  cases 
the  conditions  or  parliculars  of  sale  cannot  be 
referred  to  for  the  purpose  of  explaining  the  sub- 
sequent deed  of  conveyance.  —  Gbbville  v. 
HBMlNawAY.,  K.B.D. ;  87  L.  T.  443. 

3.  Trustees— PoiDer  to  lease.— k  testator  settled 
his  real  estate,  making  no  mention  of  mines  or 
minerals,  and  gave  his  trustees  a  general  and  un- 
restricted power  of  leasing  any  portion  of  his 
estate,  but  no  special  power  of  granting  mining 
leases.  After  the  testator's  death  seams  of  coal 
were  discovered  under  a  portion  of  his  estate. 
There  had  never  been  any  open  workings  of  mines 
on  any  part  of  the  estate. 

Held,  that  the  trustees  might  under  the  power 
demise  unopened  mines. — Babkbb,  Bb,  Wallis  v. 
Babkbb,  Oh.D.  Kekewich,  J.;  88  L.  T.  685. 

See  Land  Olauses  Act,  6;  Bail  way,  5;  Settled 
Laud,  8 ;  Water,  2 ;  Will,  28. 

MI8BBPRB3BNTATION  :— 

Unauthorized  use  of  name  of  another— Untrue 
representation  that  another  person  is  connected  in 
business  with   person  making   representation— Con- 
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aequerU  liability  of  penan  aJwut  whom  repruenUition 
i$  made-—Prohalnlity  of  injury— Interim  injunction, 
— ^Au  injaQoHon  will  be  granted  to  restrain  a 
person  nntroly  representing  that  anotiier  is  his 
prindpal  or  partner,  or  connected  with  him  i«i 
busineu  when  there  is  reasonable  probability  of 
injury  arising  to  that  other  from  the  misrepresenta- 
tion. 

The  defendant,  by  oiroulars,  advertisements,  and 
the  general  oondact  of  his  business  ai  a  dealer  in 
oydes,  was  held  by  the  ooort  to  have  intended  the 
public  to  belicTe  that  the  proprietors  of  a  news- 
paper were  either  his  principals  or  responsibly 
connected  with  him  in  the  sale  of  his  cydes. 
Tiiere  was  a  reasonable  probability  of  the  pro- 
prietors of  the  newspaper  being  exposed  to  litigation, 
and  perhaps  made  responsible,  if  they  had  not 
taken  steps  to  disconnect  themselves  from  the 
defendant. 

Hdd,  that  the  proprietors  were  entitled  to  an 
interim  io  junction  to  restrain  the  defendant  until  the 
trial  or  further  order  from  holding  him«df  out  in  this 
manner.— Waltbb  v,  Abhtow,  Gh.D.  Byrne,  J., 
131 ;  [1902]  2  Oh.  282 ;  71  L.  J.  Oh.  839 ;  87  L.  T. 
196. 

See  also  Company,  16-17. 

MISTASIE.— See  Banker,  3;  Vendor  and  Porohaser, 
2,8. 

MONBY-LENDEE:— 

Harsh  and  uncomcUmahle  transaction—Be-opening 
^Money-lmdere  Act,  1900  (63  <fe  64  Viet.  c.  61),  a. 
1, 6uh-9eetion  1. — ^A  transaction  may  be  "  harsh  and 
unconsdonaUe  *'  within  the  meaning  of  section  1, 
sub-section  1,  of  the  Money-lenders  Act,  1900,  by 
reason  of  excessive  interest  merdy,  and  the  stand- 
ard to  be  applied  is  not  the  same  as  that  applied  by 
a  court  of  equity  before  the  Act 

Wilson  db  Co.  ▼.  Osbom,  [1901]  2  K.  B.  110,  49 
W.  E.  Dig.  124,  overruled.— Dbbtok,  A,  Eb,  Thi 
Dbbtob,  Bx  pabtb,  C.A.,  370 ;  [1903]  1KB. 
706;  72  L.  J.  K.  B.  382;  88  L.  T.  401. 

MOETGAGE:- 

1.  Foreclosure  order  nisi — Power  of  sdU— Sus- 
pension of  power.-^-A.  mortgagee  obtained  a  fore- 
dosure  ordernwt  against  &e  mortgagor.  Before 
this  order  was  made  absolute  the  mortgagee  sold 
under  his  power  of  sale. 

Hdd,  that  the  foredosure  order  nisi  did  not 
OLtinguish  the  iK>wer  of  sale,  but  sunwnded  the 
right  to  exercise  it  without  the  leave  of  the  court. 
—Stevens  v.  Theatbbs  (Limited),  Ch.D.  FarweU, 
J.,  686;  [1903]  1  Oh.  867 ;  88  L.  T.  468. 

2.  Intereet-'Arrears^Fund  in  eourt-^Amount  of 
arrears  of  interest  to  which  mortgagee  is  entitled— 
Statutes  of  Limitations,  S  <k  4:  Will.  4,  c.  27,  ss.  40, 
42 ;  e,  42,  s.  3.— The  court  will  pay  out  a  fund  in 
court  which  is  the  subject  of  a  mortgage,  on  the 
application  of  a  mortgagor  or  his  representatives, 
only  on  the  same  terms  as  if  he  or  tiiey  had  brought 
an  action  for  redemption — ^that  is,  on  payment  of 
full  arrears  of  hiterest  Section  42  of  3  &  4  Will. 
4,  c.  27,  applies  only  to  proceedings  by  the  mort- 
ga^,  and  has  no  application  where  he  is  simply 
resisting  proceedings  by  the  mortgagor. 

Edmunds  v.  Waugh,  14  W.  E.  267,  L.  E.  1  Eq. 
418;  In  re  Marshfield,  36  W.  E.  491,  34  Oh.  D.  721 ; 
and  Dingle  v.  Coppen,  47  W.  E.  279,  [1899]  1  Oh. 
726,  approved. 

In  re  Slater's  Trusts,  27  W.  E.  448,  11  Oh.  D.  227, 
disapproved. 

Dedsion  of  Farwell,  J.,  reversed.— Llotd,  Eb, 
Lloyd  v.  Lloyd,  C.A.,  177 ;  [1908]  1  Oh.  386;  72 
L.J.  Oh.  78;87L.T.  641. 


3.  Mortgagee  in  possession—Equity  of  redempUcm 
barred — Intestacy  of  mortgagee — Devolution  ofmort-^ 
gaged  land. — ^Testator,  for  three  years  before  his 
death,  was  mortgagee  in  possf  siion  of  fredioldland, 
and  di(  d  leaving  aU  his  raal  and  personal  propertj 
to  his  widow  for  her  Ufe,  but  m^e  no  dispoatksn 
of  the  remainder  expectant  upon  the  widow's 
decease.  The  widow,  as  life  tenant,  oontinned  in 
possesdon  of  the  mortgaged  land  for  many  yean, 
and  during  ber  possesdon  the  mortga|;or's  equity 
of  redemption  in  the  mortgaged  premises  became 
barred- by  lapse  of  time.  Upon  the  widow's  death* 
in  an  action  for  administration  of  the  estate  of  the 
testator,  the  mortgagee, 

Hdd,  that  the  mortgaged  land  must  be  treated  as 
personalty  for  the  purposes  of  devolution  from  the 
mortgagee,  and  psissea  as  personslty  to  the  next- 
of-kin  of  the  testator.— LoyEBiDGE,  Ee,  Dra.ytqe 
V.  LOYSBlDaE,  Ch.D.  Buckley,  J.,  232 ;  [1902]  2  Oh. 
869  ;  71  L.  J.  Oh.  866 ;  87  L  T.  294. 

4.  Portions — Legal  charge — Equitable  charge — 
Priority.— A  testator  who  SM  in  1861,  by  bis  will, 
datea  in  1849,  charged  all  his  real  estate  with  the 
payment  of  three  portions  of  £6,000  each  in  favour 
of  the  children  of  eadi  of  his  three  daughters  upon 
their  attaining  the  age  of  twenty-one  years.  In  an 
action  brought  by  liie  testator's  son  in  1882  for  the 
purpose  of  dearing  the  real  estate  from  charges,  it 
was  found  that  in  1880  two  of  the  portions  liad 
become  raisable,  but  that  the  tenant  for  life  of  the 
third  portion  was  still  alive. 

On  the  17th  of  May,  1882,  an  order  was  made 
directiog  that  the  two  portions  then  r«isable  ahoold 
be  raised  by  a  mortf;age  of  the  red  estate  to  a 
person  who  was  willing  to  lend  the  money,  such 
mortgage  to  be  settled  by  the  judge.  The  mort- 
gage deed,  dated  the  21et  of  July,  1883,  so  aettled 
.  contained  redtds  of  the  title  to  the  portionfl,  and 
of  the  proceedings  of  the  action,  and  was  oxpreasod 
to  be  made  as  to  all  the  hereditaments  comprised 
therein  *'  without  prejudice  to  any  charge  which 
may  be  subsisting  therein  under  the  said  will,"  but 
was  in  other  respects  in  the  ordinary  form  ol  a 
mortgage  in  fee.  All  the  testator's  real  estate  was 
thereby  mortgaged  for  £10,862.  The  mortgagee 
duly  paid  the  money  into  court,  and  it  was  after- 
wards applied  in  payment  of  the  two  portions  of 
£6,000  to  the  persons  interested  in  the  same,  the 
costs  inddental  to  the  transaction,  and  a  small  sum 
for  freeing  copyhdds. 

An  action  was  subsequently  brought  by  the 
mortgagee  for  the  realisation  of  his  security  and 
for  the  purpose  of  establishing  his  priority  aa  first 
mortgagee  in  respect  of  the  £10,862  advanced  by 
him  over  the  third  portion  of  £6,000  which  under 
the  will  had  yet  to  be  raised  out  of  the  same  estate, 
it  appearing  that  the  estate  would  be  unable  to 
bear  the  f  uU  burden  of  all  the  diarges. 

Hdd,  that  the  third  portion,  although  as  yst 
only  charged  in  equity  by  virtue  of  the  will,  ranked 
pari  passu  with  the  mortgagee's  1^^  charge 
sanctioned  by  the  court.  —  NiOHTmaALS  v. 
Eeykolds,  O.A.  ;  [1903]  2  Oh.  236;  72  L.  J.  Oh. 
664;  88L.  T.  664. 

6.  Beoeiver  appointed  on  behalf  of  second  mort-^ 
gagees  —  Motion  by  first  mortgagee  to  obtain 
possession  and  to  discharge  the  receiver  —  Batk 
rents  in  the  hands  of  the  receiver  —  Bight  of 
first  mortgagee.— On  a  motion  by  the  first  mort- 
gagee of  certain  premises  to  discharge  a  recdver 
appointed  on  behau  of  the  second  mortgagees,  it 
was  asked  that  the  recdver  should  pay  to  the  first 
mortgagee  all  rents  and  profits  in  his  hands*  He 
recdved  certain  rents  between  the  notice  d  motkm 
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and  the  order  thereon  giving  the  first  mortgagee 
pomeaeton. 

Held,  that  the  first  mortgagee  was  entitled  to 
xeoeiTe  these  rents,  for  he  mast  ba  considered  to  be 
in  possession  from  the  date  of  the  notice  of  motionj 
and  not  merely  from  the  date^f  the  order  made  on 
the  notice  of  motice. — ^Preston  v.  TiTNBRiDas 
Wells  Opbea  Hotjsb,  Ch.D.  Farwell, «/. ;  [1903]  2 
Ch.  323;  88  L.  T.  63. 

6.  Bedemptum-^Clog  on  equUy  of  redemption — 
GoUaUral  advanJtage  to  mortgagee — Advantage  con^ 
tinning  after  redemption—Mortgage  of  eharee — 
Employment  of  mortgagee  as  5roAer.  —  Collateral 
stipalations  in  a  mortgage  cease  to  operate  oa 
redemption,  so  that  a  mortgage  seoaiity  cannot 
Yslidly  provide  that  the  mortgagee  shall  obtain  any 
advanta^  whioh  arises  after  or  goes  bayond  the 
ttme^  when  the  prinoipal,  costs,  and  interest  a*'e 
repaid,  .for  such  would  be  a  fetter  upon  the  mart- 
gasror's  right  to  redeem. 

Where,  therefore,  a  holder  of  shares  in  a  tea 
company  mortgaged  them  to  secure  an  advance, 
and  at  the  same  time  agreed  to  use  hii  best 
endeavours  to  secure  that  the  mortgagee  should 
always  thereafter  have  the  sale  of  all  the  company*s 
teas  as  broker,  and  the  mortgage  was  paid  off. 

H«ld  (Lords  Shand  and  Lindley  dissentiog),  that 
as  the  bargain  between  the  parties  was  at  an  end 
upon  the  repayment  of  the  loan,  the  agreement  as 
as  to  employing  the  broker  after  that  time  was 
invalid. 

Decision  of  the  Court  of  Appeal  (49  W.  B.  593, 
1901]  2  K.  B.  550)  reversed.— B&ADLEY  v. 
lAEBlTT,  H.L.,  636;  [1903]  A.  C.  253;  72 
L.  J.  K.  B.  471 ;  88  L.  T.  633. 

7.  Bidemption— 'Independent  agreement  —  Once  a 
mortgage  cdwaye  a  mortgage— Option  to  lender  to 
enter  into  partnership —Sale  or  mortgage,— Wh^ re 
mortgagor  and  mortgagee  entered  iato  an  arrange- 
ment dealing  with  the  equity  of  redemption  of 
certain  property  and  makmg  certain  terms  as  to  a 
possible  partnership, 

Held,  that  as  the  arrangement  was  subsequent 
and  independent  of  the  mortgage,  and  that  as 
there  was  nothing  unooDsdonable  or  unfair  in  the 
transactioD,  the  agreem-nt  was  binding. 

Judgment  of  the  Court  of  Appeal  (50  W.  B  231, 
[1902]  1  Ch.  53)  affirmed.— Beeye  v.  Lisle.  H.L., 
576 ;  [1902]  A.  0.  461 ;  71  L.  J.  Ch.  768 ;  87  L.  T. 
308. 

8.  Redemption  action — Ooete  of  mortgagee,  —  A 
customer  of  a  bank  deposited  certain  aharea  with 
the  bank  as  security  for  a  loan,  with  a  memorandum 
of  deposit.  The  bank  afterwards  obtained  judg- 
ment against  her  in  respect  of  the  debt,  when  an 
arrangement  was  made  under  whioh  her  husband 
guaranteed  payment  of  part  of  it  by  initalments. 
Tlie  bank  sued  him  on  hia  guarantee,  and  obtained 
judgment  with  costs ;  and,  although  the  wife's  debt 
to  them  had  now  been  satbfied,  they  declined  to 
retransfer  the  shares  to  her  until  these  casts  were 
paid.  In  an  aition  by  her  against  the  bank  to 
obtain  a  retransfer  of  the  shares  or  their  value, 

Held,  that  the  action  was  in  c^eot  one  of  redemp- 
tion ;  that  the  costs  of  the  action  against  the 
husband  were  pro^ly  incurred,  and  the  wife  was 
bound  to  indemnify  him  against  them;  and  that 
the  bank  were  entitled  to  the  benefit  of  the 
indenmity  and  to  retain  the  shares  till  payment  of 
the  costs  of  the  action  ^;ainst  him.-— Sachs  v. 
ASHBY  &  Co.,  K.B,D, ;  88  L.  T.  393. 

9.  Bedemption  action — Security  for  loanStipuUi' 
tion  thai  mortgagee  may  purchase  mortgage  security  at 


fixed  price  within  definite  time— Clog  on  equity  of 
redemption » — A  stipulation  in  a  mortgage  that  the 
mortgagee  shall  have  the  option  to  purchase  the 
whole  or  any  part  of  the  mortgaged  security  at  a 
fixed  price  within  a  definite  time  is  invalid  as  a  dog 
on  the  equity  of  redemption.  The  rule  against 
clogging  an  equity  of  redemption  applies  as  much 
to  a  mortgage  by  a  company  of  its  debenture  stock 
as  to  other  mortgages. 

Decision  of  Eekewich,  J.  (50  W.  B.  601,  [1902] 
2  Ch.  479),  affirmed.— Jabbah  Tdcbeb,  &0.,  Cob- 
POBATiONv.  Samuel,  C,A.,  439 ;  [1903]  2  Ch.  1 ;  88 
L.  T.  106. 

10.  Registration  of  deeds— Equitable  mortgage^ 
Depoeit  of  tiUe-deeds— Antecedent  debt — Priori^ — 6 
Anne  Ir.  c  2,  m.  3,  5. — ^A  customer  of  a  bank 
having  overdrawn  his  account  undertook  by  letter 
to  deposit  a  title-deed  of  an  Lriah  estate  as  security. 
Hd  deposited  the  title-deed  with  the  bank,  who  did 
not  register  the  charge.  The  customer  afterwards 
mortgaged  the  estate  to  the  appellants,  who  regis- 
tered their  charge  without  notice  of  the  prior  charge. 

Held,  that  the  customer's  letter  amounted  to  an 
agreement  to  creste  an  equitable  charge  upon  the 
estate  and  ought  to  have  been  registered  under  6 
Anne  *Lr.  o.  2,  and  that  in  default  of  registration  it 
ranked  after  the  mortgage  to  the  appellants.— 
Fullebton  V,  Pboyinoial  Bank  of  Ibbl^nd, 
H.L. ;  1903  A.  C.  309. 

See  Bankruptcy,  10,  11 ;  Contract,  6  ;  Fixtures, 
2 ;  Inland  Bevenue,  7';  Limit*tions,  Statute  of.  2 ; 
Ship,  23,  24,  25;  Trustee,  11;  Vendor  and  Put- 
chaser,  9. 

NE  EXEAT  REGNO  :— 

Practice— Writ— Non-complianoe  hy  tru&tee  with 
order  to  pay  money  into  court — Evidence  of  actual 
receipt— Debtors  Act,  1869  (32  db  33  Vict.  e.  62).  s,  4 
(3). — ^The  drcumstances  under  which  the  court  will 
allow  a  writ  ne  exeat  regno  to  issue  must  be  such 
as  would  justify  the  issue  of  a  writ  of  attachment, 
and  in  addition  the  evidence  as  to  the  intention  of 
t^e  defendant  to  leave  the  country  must  be  direct 
and  unequivocal.— Undebwoob,  Be,  Ch,D,Joyce,J., 
335. 

NEaLIGBNCB  :— 

1.  Adtion  for  personal  injury — Invitation  to  travel 
on  engine— Duty  to  take  reasonable  care— Liability 
for  negligence  of  servants. — Held,  on  the  facts, 
that  the  defendant  must  be  taken  through 
his  servant  to  have  permitted  the  plaintiff 
to  ride  on  the  engine,  and  that  his  liability  was 
that  of  a  person  who  undertakes  the  carriage  of 
another  gratuitously ;  that  the  duty  in  such  a  case 
is  tiiat  the  osre  exercised  must  be  reasonable  under 
the  circumstanoes,  that  there  was  evidence  of  want 
of  due  care  on  the  part  of  the  defendant's  servant, 
and  that  the  plainW  was  entitled  to  judgment. — 
Habbis  v.  Pbbby,  C.A.  ;  [1903]  2  K.  B.  219. 

2.  Liability  of  railumy  conypany— Intervening  act 
of  third  party— Effective  cause  of  damage, — ^A  railway 
company  is  not  responsible  for  injury  to  a  person 
using  a  highway  caused  by  a  brake-van  which  the 
interference  of  trespassers  has  sentrunningdovman 
inclined  siding  on  to  the  highwav,  where  the 
danger  of  such  interference  as  a  probable  cause  of 
injury  to  persons  using  the  highway  was  not  knovm 
to  the  company,  and  where  independently  of  such 
interference  the  brake-van  was  in  a  position  and 
condition  not  at  the  time  dangerous. — ^MoDowAix 
v.  Gbbat  Wbstbbn  Bailway,  (7.-4.;  72  L.  J. 
K.  B.  652;  88  L.  T.  825. 

3.  Lift  accident— Servant  injured— Lack  of  know- 
ledge of  danger  by  both  master  and  servant— Defed  in 
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lift— Deduction  hy  Jury  from  plan—Liability.— 
Where  •  lift,  defective  through  the  absenoe  of  an 
inner  gate,  has  become  dangeions  owing  to  clean- 
ing with  oil  by  the  order  of  a  fellow  servant  given 
with  the  sanction  of  the  master,  and  there  is  a 
neglect  to  give  the  servant  working  the  lift  proper 
directions  as  to  its  working,  the  master  wUl  be 
liable  if  such  servant  working  the  lift  is  iojared, 
even  although  the  danger  is  not  known  to  the 
master  or  his  snpenntendebt,  and  is  not  known  to 
the  servant  so  injured.  Where  a  plan  of  a  lift  is 
put  in,  bnt  no  evidence  as  to  defective  constmction 
is  |;iyen,  the  jary  are  entitled  to  form  their  own 
opmion  as  to  the  construction  of  such  lift. — Lloyd 
V.  WooLLAND  Bbothbbs,  K.B.D.  ;  87  L.  T.  73. 

4.  Premises  in  dangerous  state  of  repair—Key  to 
view  given  by  house  agent— Invitation— Owner's 
liability  for  accident, — Landlord  held  liable  for  in- 
jury caused  to  a  stranger  through  the  front  door- 
steps giving  way,  who  had  obtained  a  key  to  look 
over  the  premises,  which  were  to  let,  from  the 
house  agent— Wright  v.  Lketbvbe,  C,A.,  149. 

See  Contract,  7;  Corporation,  5;  Railway,  6; 
Sale  of  Goods,  2 ;  Ship,  20,  26;  Solicitor,  10. 

NBW  SOUTH  WALES,  LAW  of  :— 

1.  Civil  servant — Additional  years  of  service  need 
not  be  continuous— Terms  of  special  leave  allomng 
respondent  to  cross-appeal  without  petition — Costs — 
New  South  Wales  Civil  Service  Act,  1884,  a.  48— 
Construction, — ^Where  an  officer  wiUiin  the  meaning 
of  the  New  South  Wales  Civil  Service  Act,  1884, 
held  office  as  a  civil  servant  from  1857  to  1861,  then 
was  employed  by  the  Government  from  1861  to 
1880  as  a  licensed  surveyor  but  not  as  an  officer  as 
aforesaid,  then  as  an  officer  from  1880  to  1896, 
when  he  was  superannuated, 

Held,  that  the  years  of  service  from  1857  to  1861 
were  additional  years  within  the  meaning  of 
section  48,  entitlhig  him  to  a  superannuation 
allowance  in  respect  thereof.  There  was  nothing 
in  the  Act  to  show  that  the  service  in  respect  of 
which  allowance  was  provided  must  be  continuous. 

Special  leave  granted  on  special  terms  as  to  costs, 
reserving  to  respondent  a  right  to  cross-appeal 
without  petition  to  that  effect — Walker  v, 
Simpson,  RC;  [1903]  A,  C.  208;  72  L.  J.  P.  a' 
58;  88L.T.  306. 

2.  Crown  Lands  Acts,  1884,  1889,  IS95— Licence 
fees — Beappraisement  —  Forfeiture  for  non-payment 
of  fese— Grown  Lands  Amendment  Act,  1891.— The 
holder  of  an  "  occupation  licence  "  of  Crown  lands 
under  the  Crown  Lands  Acts  of  New  South  Wales, 
who  has  applied  for  a  reappraisement  of  the  laoids 
held  by  him  under  such  licence,  is  not  liable  to  pay 
licence  fees  at  the  former  rate  pen^g  such  re- 
appraisement,  and  cannot  be  held  in  defoult  for  not 
doing  so,  and  the  Crown  has  no  power  to  refuse  to 
renew  the  licence  on  that  gronncL 

Judgment  of  the  court  below  reversed. 

A  grant  of  an  occupation  licence  is  within  the 
words  "contract  for  the  purchase  or  leasing  of 
Crown  lands"  in  the  intei^retation  clause  of  the 
Grown  Lands  Amendment  Act,  1891  (55  Vict. 
No.  1.).— O'Kbbfbv.  Malonb,  P.C.  ;  [1903]  A,  C. 
365 ;  88  L.  T.  644. 

3.  Land  and  Income  Tax  Assessment  Act,  1895, 
s,  11,  sub-^Hction  {v.)— Charitable  purpose — Exclusive 
use— Exemption,— OertBAu  glebe  lands  were  vested 
in  trustees  by  Crown   erant  for  the  purposes  of 

.  promoting  religion  and  education  in  New  South 
Wales.  Under  these  powers  the  trustees  granted 
building  leases  of  part;  the  remainder  were  waste 
lands  and  not  physically  occupied  or  osed  for  any 


purpose.  The  rents  were  applied,  as  anUiOEiaad, 
forpurposes  of  the  trust  connected  with  a  ohureh. 
Held,  that  the  lands  were  not  «  occupied  or  used 
exclusively  for  or  in  connection  with  public  charit- 
able purposes,  churches,  &c.,"  within  the  meaniDg 
of  section  11,  sub-section  (v.),  of  the  Ijand  and 
Income  Tax  Assessment  Act,  1895,  and  were  not 
therefore  exempt  from  assessment— CoMUXsaroHiBS 
OF  Taxation  v,  Tbttstbbs  of  St.  Mark's  Glkbi, 
P.a,  33;  [1902]  A.  C.  416;  71  L.  J.  P.  C.  99; 
.  86L.  T.  629. 

NBW  ZEALAND,  LAW  of  :— 

1.  Probate  duty — Exemption — Widow  abedbddjf 
entitled  under  husband^a  wiU  to  residuary  estate- 
Power  of  appointment,— A.  testator  by  his  will  left 
all  his  residuary  real  and  personal  estate  upon  tnnt 
for  his  wife  for  life  for  ner  sole  use  and  beoeit 
absolutely ;  and  after  her  decease  for  such  penon 
or  persons  as  she  should  by  deed  or  will*  i^poiDt, 
and,  in  default  of  appointment,  to  certain  Deanons 
and  objects  mentioned  in  his  wilL    The  wiaow,  ia 

'  exercise  of  the  power  of  appointment,  appointed 
the  residuary  trust  funds  to  herself  absolutely, 
subject  to  her  life  interest  therein. 

Held,  that  by  the  Deceased  Persona  Estates 
Duties  Aots,  1881  and  1885  (No.  41  of  1881  and  No. 
53  of  1885),  the  duty  payable  was  made  a  charge 
upon  the  property  as  from  the  date  of  the  deam, 
and  that  the  subsequent  appointment  paawd  the 
prope^  subject  to  the  liability  to  pay  daty ;  and, 
furtiier,  that  the  widow  did  not  become  absoliitely 
entitled  to  iJie  property  under  the  will,  so  as  to  be 
entitled  to  exemption  from  duty  under  aeetion  IS 
of  the  Act  of  1885.— Jackson  v,  ComassioKBR  of 
Stamps,  P.  (7. ;  [1903]  A.  C.  350;  72  L.  J.  P.  a 
68;  88L.  T.  480. 

2.  Prohibited  goods,  forfeiture  of,  by  tanocesl 
holder— New  Zealand  Patents,  Designs,  and  Tradt' 
Marks  Act,  1889,  No,  12,  ss,  89,  104— Constrtutum. 
— Matchboxes,  belonging  to  the  respondeots, 
stamped  *' New  Zealand"  but  filled  with  Landon 
matcmes,  thus  bearing  a  false  trade  descriptioD, 
were  seized  on  arrival  in  New  Zealand  aa  contra- 
band. '  It  was  conceded  that  there  was  no  fraudu- 
lent intention,  or  any  intention  to  transgress  the 
law  of  the  colony. 

In  an  action  against  the  appellant  oonteBting  the 
legalitv  of  the  seizure, 

Held,  that  under  sections  89  and  104  of  the  New 
Zealand  Patents.  Designs,  and  Trade-Marks  Act, 
1889,  reproducing  the  lanperial  Merchandise  Maite 
Act,  1887,  ss.  2,  16,  the  seizure  must  be  Uf^eld  as 
of  goods  whose  importation  was  prohilHted.  The 
only  remedy  was  under  section  267  of  the  CostooM 
Laws  Consolidation  Act,  1882,  hy  means  of  aa 
application  to  the  Governor. — COMMissioinEB  or 
Trade  v.  Bbll  &  Co.,  P,C. ;  [1902]  A«  C.  563 ;  71 
L.J.  P.O.  109;  87L.  T.  156. 

NUISANCB:- 

Notice  to  abate  served  on  adjoining  owners — Inter- 
communication of  drainage  eystem  for  tJte  two  kousee 
—Work  to  that  jf>art  of  the  drain  that  served  betk 
Tiouaes  done  by  plaintiff— Claim  against  defendant  for 
half  of  the  expenses  of  this  work— Eights  of  parties 
inter  se— Public  Htalth  Act,  1875  (38  &  39  Kicf.  c 
55),  s.  104. — ^The  plaintiff  and  the  aefendant  weie 
the  owners  of  adjoining  houses  which  were  drained 
by  a  system  that  met  under  the  plaintiff's  premiseB, 
and  from  that  point  the  sewage  of  both  houses 
passed  along  a  single  pipe  into  the  main  sewer. 

Separate  notices  were  served  by  the  local 
authority  on  the  owners  to  abate  a  nniaanoe  on 
their  respective  premises.     The  plaintiff  had  the 
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neoesaary  work  done,  indiidisg  the  oonneoting  of 
the  defendant's  draia  to  the  common  connection 
with  the  sewer.  Thia  operation  benefited  the 
defendant,  and  the  plaintiff  claimed  to  be  repaid 
half  the  expense  of  this  part  of  the  work. 

The  county  court  judge  decided  that  the  defend- 
ant; was  not  liat>le. 

Held  (dismissing  the  plaintiff^*  appeal),  that  there 
was  no  legal  responsibility  on  the  defendant,  either 
by  statute  or  at  common  law,  to  iodemnify  the 
plaintiff,  and  that  the  plaintiff  could  not  recover. 
— Bbeye  V.  Sadlbr,  K.B,D.,  e03;  88  L.  T.  95. 

See  Landlord  and  Tenant,  19 ;  Public  Health, 
3,4. 

PAETNBBSBLIP:— 

1.  Article  empowering  a  partner  to  nominate  and 
iniroduce  a  new  partner  ^Refusal  of  other  partners  to 
accept  nominee  —  Bemedtee  of  nominee.  —  Under 
partnership  articles  a  partner  was  entitled  to 
nominate  and  introduce  into  the  firm,  for  the  whole 
or  any  part  of  his  share,  a  son  or  any  other  male 
person.  The  partner  having  nominated  his  son  by 
writing  addressed  to  the  other  partners,  they  raCused 
to  accept  the  son  as  a  partner,  and  the  father 
accordingly  brought  an  action  claiminff  a  declara- 
tion that  the  son  wai  duly  nominated  and  intro- 
duced into  the  ficm. 

Held,  on  the  facts,  that  the  son  was  validly 
nominated  and  introduced,  and  that  under  these 
circumstances  the  remedy  did  not  lie  in  damages 
mly,  but  that  the  son,  thouffh  not  entitled  to 
specific  performance,  was  entiued  to  other  equit- 
able relief  as  having  become  a  partner  in  equity. 

Discussion  by  Stirling,  L.J.,  as  to  the  relief 
afforded  to  pariiiers  by  courts  of  equity.— Bybne  v. 
Rbid,  C.A.,  52;  [1902]  2  Oh.  735;  71  L.  J.  Ch. 
830 ;  87  L.  T.  507. 

2.  Assignment  of  share — Agreement  hetufeen  partners 
to  pay  each  other  salaries — **  Management  or  adminis- 
tration of  partnership  business  " — Partnership  Act, 
1890  (53  &  54  Vict.  c.  39),  a.  31.— If,  after  the  assign- 
ment by  a  partner  of  his  share  in  the  partnership,  the 
partners  in  good  faith  agree  to  give  themselves  salaries, 
such  an  act  is  an  act  done  in  **  the  management  or 
administration  of  the  partnership  business,'*  and 
cannot,  under  section  31  of  the  Partnership  Act, 
1890,  bs  called  in  question  by  the  assignee  of  such 
share.— Garwood,  Bb,  Gabwood  v.  Patih'bb, 
Ch.D.  Buckley,  /.,  185  ;  [1903]  1  Ch.  236 ;  72  L.  J. 
Ch.  208. 

3.  Liability  of  estate  of  decectsed  partner^'**  Obliga- 
Hon  " — Goods  ordered  before  but  delivered  after  death 
—Partnership  Act,  1890  (53  cfc  54  Vict.  c.  39),  s.  9.— An 
action  for  goods  sold  and  delivered  will  nut  lie 
against  the  personal  reprfseotative  of  a  deceased 
partner  to  recover  the  price  of  goods  ordered  by  the 
partnership  before  but  not  delivered  till  after  the 
death  of  the  partner. — Bagel  v.  Millbb,  K.B  D.; 
[1903]  2  K.  B.  212 ;  72  L.  J.  K.  B.  495 ;  88  L.  T. 
769. 

4.  Practice — Partners— Judgment  against  firm-- 
Execution^Liability  as  member  of  firm — Holding 
out— Issue — Ord.  48a,  r.  8. — A  writ  was  issued 
against  H.  &  Co.,  and  served  under  ord.  4a,  r.  3^ 
at  the  principal  place  of  business  of  the  defendant 
firm  on  the  person  having  the  control  or  manage- 
ment of  the  business  there.  An  appearance  was 
I'Dtered  in  the  name  of  H.  H.,  sued  as  H.  &  Co. 
The  plaintiff,  havins  obtained  judgment,  took  out  a 
summons  under  ord.  48a,  r.  8,  asking  that  an  issue 
might  be  ordered  to  be  tried  to  determine  whether 
S.  M.  H.  was  liable  to  have  execution  levied  against 
him  on  the  jud^ent* 


Held,  that  one  of  the  questions  to  be  tried  in  the 
issue  ought  to  be  whether  S.  M.  H.  had  held  himself 
out  as  a  partner  in  the  defendant  firm. — Davis  v. 
Hyman,  C.A..  598;  [1903]  1  K  B.  854;  72  L.  J. 
K.  B.  426  ;  88  L.  T.  284. 

See  Principal  and  Agent,  3. 

PATENT:— 

1.  Amendment  of  specification — Petition  for  revoea^ 
Hon  presented  during  proceedings  for  amendment — 
Jurisdiction  of  comptroll-er — Parents,  Designs,  and 
Trade-Marks  Act,  1883  (46  &  47  Vict  c.  57),  ss.  18 
(10).  19— Patents,  Designs,  and  Trade-Marks  Act, 
1888  ^51  &  52  Vict.  c.  50),  s.  5.— A  patentee 
aopliea  under  section  18  of  the  Patents,  &c..  Act, 
1883,  for  leave  to  amend  his  spedfioation  by  way  of 
disclaimer.  After  the  application  had  been  mad4», 
but  before  the  comptroller  had  given  his  decision, 
the  defendants  in  this  action  presented  a  petition 
for  revocation  of  the  patent.  The  comptroller 
subsequently  granted  the  patentee  leave  to  amend. 
The  patentee  brought  this  action  to  restrain  the 
defendaots  from  infrioffing  his  patent  as  amended 
The  defeadauts  pleaded  that  the  patent  had  not 
been  duly  amended,  on  the  ground  that  the 
presentation  of  their  petition  had  ousted  the 
comptroller's  jurisdiction  to  hear  and  determine  by 
virtue  of  section  18  (10)  of  the  Act  of  1883,  as 
amended  by  section  5  of  the  Act  of  1888,  uidess 
leave  was  first  obtained  from  the  court  under 
section  19  of  the  Act  of  1883. 

Held,  that  the  application  to  amend  having,  in 
the  first  place,  been  properly  made  at  a  time  when 
no  action  for  infringement  or  proceeding  for  revoca- 
tion was  pendinff,  could  be  proceeded  with,  and 
adjudicatea  upon  by  the  comptroller  without  leave 
of  the  court,  notwithstanding  that  a  petition  for 
revocation  had  been  present^  bsfore  final  adjudi- 
cation, and  that  liberty  to  amend  the  specification 
of  the  patent  had  been  duly  given. — ^Woolfb's 
Patbnt,  Be,  Oh.D.  Kekeunch,  «/.,  121;  affirmed 
[1903]  1  Ch.  18. 

2.  Infringement — Action  relating  to  numerous 
separate    patents — Joinder    of    causes    of  action — 

•  Prejudice,  embarrass,  or  delay  fair  trial  of  action — 
Limitation  to  a  few  of  the  patents. — The  plaintiffs 
brought  an  action  for  the  luleged  infringement  by 
the  defendants  of  t97enty-three  different  letters 
patent.  aU  of  which  related  to  the  manufacture  of 
the  tame  chemical  substance.  A  summons  was 
taken  out  by  the  defendants  aakmg  that  the 
pUintiffd  might  be  ordered  to  give  a  further  and 
better  statement  of  the  nature  of  their  claim,  and 
further  particulars  of  breaches  specifying  which  of 
the  twt-nty-three  letters  patent  therein  mentioned 
they  relied  on  as  having  been  infringed  by  the 
dc-fendants  ;  and  (or)  that  an  order  should  be  made 
limiting  the  trial  of  the  action  in  the  first  instance 
to  such  of  the  twenty-three  letters  patent  as  to  the 
court  might  seem  just. 

Held,  that  the  defendants  ought  not  to  be  em- 
barrassed by  claims  based  upon  so  large  a  number 
of  different  letters  patent ;  but  that  the  plaintiffs' 
claim  should  be  limitei  to  such  three  of  the  letters 
patent  as  they  might  select. — Saoohabin  Cobfoba- 
nON  V.  Wild,  G.A, ;  [1903]  1  Ch.  410 ;  72  L.  J.  Ch. 
270;  88  L.  T.  101. 

3.  Infringement  —  Action  relating  to  numerous 
separate  patents — Joinder  of  causes  of  action — **  Pre- 
judice, embarrass,  or  delay  fair  trial  of  action** — 
Limitation  ofdaim—^^  In  the  first  intiance** — Patente^ 
Designs,  and  Trade- Marks  Act,  1883  (46  cfe  47  Vict, 
c,  57).  s.  29,  sub-sections  2,  S—Ord.  18,  rr.  1, 
8,  d—Ord.  19,  r.  27.— Where  an  action  is 
brought  for  the  alleged  infring^a^ent  of  numeroui 
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diflE^ereot  letters  patent  all  relating  to  the  same 
process  of  mannfactnrei  the  order  limiting  the 
number  of  letters  patent  to  be  sued  upon  should 
not  be  qualified  by  the  words  **  in  the  first  instance. " 

Saccharin  Corporation  (Limited)  v.  Wild  &  Co,, 
88  L.  T.  Eep.  101,  [1903]  1  Ch.  410,  explained. 

Order  of  Far  well,  J.,  varied.  —  Saccharin 
Corporation  v.  White,  C.A.  ;  88  L.  T.  860. 

4.  Infringement — Service  out  of  the  jurisdiction — 
Foreign  Tnanxi/acturera  soliciting  orders  in  England — 
Using,  exercising,  or  vending  invention — Prima  faoie 
evidence  of  breach  within  the  jurisdiction, — A.  foreign 
oompany  owning  Eoglish  letters  patent  for  the 
manufacture  of  certain  articles  commenced  an 
action  against  another  oompany,  also  domiciled 
abroad,  for  alleged  infringement  of  those  letters 
patent.  Subsequently  the  plaintiffs  obtained  au 
order  for  service  upon  the  defendants  out  of  the 
jurisdiction.  That  crder  the  defendants  moved  to 
discharge.  It  was  admitted  that  the  defendants 
had  by  their  agents  solicited  from  persons  in 
England  orders  for  articles  to  be  executed  and 
dehvered  abroad ;  bat  it  was  contended  that  this 
did  not  amount  to  using,  exercising,  or  vending  the 
invention  claimed  by  the  plaintiffs'  letters  patent. 

Held,  that  the  evidence  before  the  court  showed 
information  coming  from  perfectly  trustworthy 
persons  which  pointed  to  infringement  by  the 
defendants  of  the  plaintiffs'  letters  patent  within 
tiie  jurisdiction;  that  the  Legislature  had  not 
•  imposed  upon  the  court  the  duty  of  trying  the 
action  before  giving  leave  for  service  on  the 
defendants  out  of  the  jurisdiction  in  order  to  have 
the  parties  before  the  court ;  that  if  there  waaprimd 
facie  evidence  the  necessary  conditions  had  been 
fulfilled  that  there  had  been  a  breach  within  the 
jurisdiction;  and  that  there  were  sufficient  facts 
to  raise  the  question  which  the  court  was  not  bound 
at  present  to  finally  decide — viz.,  that  the  acts  of 
the  defendants  amounted  to  infringements.  — 
Badisohe  AinLnniND  Soda  Fabrik  v.  Chsmische 
Fabrik  vormals  Sandoz,  0,A.  ;  88  L  T.  490. 

5.  Prolongation  —  Insufficiency  of  accounts  — 
Practice. — The  accounts  presented  to  the  committee 
on  an  application  for  an  extension  of  a  patent 
must  be  intelligible  and  complete,  shewing  what 
remuneration  the  patentee  has  actuallv  received. 
He  cannot  be  allowed,  except  perhaps  in  very 
special  circumstances,  to  supplement  them  by  or^l 
evidence. —Wutkrioh's  Patent,  Eb,  F.C  ;  [1903] 
A.  C.  206;  72  L.  J.  P.  C.  60 ;  88  L.  T.  306. 

PERPETUITY  :— 

1.  Appointment  —  Personal  estate  —  Remoteness  — 
"  Possibility  on  a  pcssibility,^^ — The  old  rule  against 
''a possibility  on  a  possibility,"  though  applicable 
to  legal  limitations  of  real  estate — namely,  that 
although  an  estate  may  be  limited  to  a  a  unborn 
person  for  his  life,  yet  a  remainder  cannot  be 
umited  to  the  children  of  that  unborn  person,  as 
purchasers — does  not  apply  to  personal  estate ; 
as  regards  limitations  of  personal  estate  the 
ordinary  rule  against  perpetuities  is  the  only  rule 
applicable.—BowLES,  Ee,  Amedroz  v.  Bowles, 
Ch.D.  Farwdl,  J.,  124;  [1902]  2  Ch.  650;  71 
L.  J.  Ch.  822. 

2.  Remoteness — Devise  to  son  of  M,  for  life  with 
remainders  to  such  son*s  issue — Son  en  ventre  sa  m^re 
— Relation  back. — For  the  purpose  of  the  rule  against 
perpetuities  an  infant  en  ventre  sa  mere  is  to  be 
treated  as  a  living  parson,  whether  such  assumption 
is  to  the  advantage  c  f  the  infant  or  not. 

A.  devised  her  real  estate  to  trustees  upon  trust 
to  pay  the  income  to  her  daughter  M.  for  life,  and. 


after  her  death,  by  way  of  equitable  oontzngent 
remainders  (in  ihe  events  which  happened)  to  the 
third  son  of  M ,  bom  or  to  be  bora,  for  life,  and 
after  his  death  for  his  first  and  other  aoiu  auce-a- 
sively  in  order  of  seniority  in  tail  male.  A.  died  in 
1880.  S.  T.,  the  third  son  of  M.,  was  then  en  ventn 
sa  mere.  He  was  bom  in  1881.  In  1902  8.  T., 
acting  on  the  assumption  that  the  Umitatioiti  sub- 
sequent to  his  own  Ufe  estate  were  void  for  remote- 
ness, took  out  a  suuunons  against  the  trnatees  of 
the  will  for  a  declaration  that,  on  the  true  cos- 
struotion  of  the  will,  and  in  the  events  which  had 
happened,  he  had,  on  attaining  the  age  of  twenty- 
one  years,  become  entitied  as  tenant  in  tail  male  in 
possession  to  the  real  eitate  so  devised. 

Held,  affirming  the  decision  of  Buckley,  J.  (asle, 
p.  395,  [1903]  1  Ch.  874).  that  the  limitationB  did 
not  transgress  the  rule  against  perpetuities,  and 
that  the  sons  of  8.  T.  took  valid  estates  in  tail  mil^ 
m  remainder. — Wilmer,  Be,  Moore  v,  Wotofisl]), 
C.A.,  609;  72L.  J.  Oh.  670 

See  Will,  25,  28. 

POLICE  :— 

Pension  —  **  Annual  pay**  —  Special  cdlowanee— 
Police  Act,  1890  (53  &  54  Vict.  c.  45).  s.  I,  Schednk 
/.—By  the  Police  Act,  1890  a  constable  is  entitled 
after  completing  a  certain  time  of  service,  to  a 
pension,  to  be  caloulaied  *'  according  to  the  amount 
of  his  annual  pay  at  the  date  of  his  retirement." 

Held  (affirming  the  judgment  of  the  court  below), 
that  a  speciaJ  allowance  paid  to  a  oonstaUe  in 
addition  to  his  ordinary  pay,  in  respect  of  per- 
manent special  duty,  was  not  *'  annual  pay  "  within 
the  meaniog  of  the  Act,  and  could  not  be  taken  into 
account  in  calculating  the  amount  of  the  retiring 
,  pension  to  which  he  was  entitied. — ^IJppEaTos  r. 
Ridley,  H.L,  ;  [1903]  A.  C.  281 ;  72  L.  J.  K.  B. 
535;  88L.  T.  642. 

POLICY.— See  Inland  Revenue,  6. 

POOR  LAW  :— 

1.  Law  of  ScoUand-'Wife  deserted — Acqiiirinj 
settlement. — Under  the  Scotch  law,  where  a  husbuul 
deserts  his  wife  she  cannot  acquire  a  ssttiement  for 
herself ;  the  fact  of  the  desertion  cannot  avail  to 
alter  the  liability  of  the  huibind's  parish  to  sup- 
port his  wife  and  children.— Ruthbrglew  Parish 
CouNOiL  v.  Glasgow  Parish  Council,  ZT.Zi.,  65; 
[1902]  A.  C.  360 ;  86  L.  T.  607. 

2.  Rating — Appeal  to  special  sessions — 2^otice  of 
appeal  to  parish  council — Parochial  Assessment  AdL, 
1836  (6  <fe  7  Will.  4,  c.  96).  «.  6— Locai  Government 
Act,  1894  (56  &  57  Vict,  c  73),  s.  6,  sub-section  1; 
s.  52,  sub-section  5. — In  all  cases  where  an  appeal  is 
made  under  section  6  of  the  Parochial  AsBOssment 
Act,  1836,  to  special  sessions  against  a  poor  rate 
made  in  a  rural  parish  having  a  parish  councQ,  it 
is,  since  the  passing  of  the  Local  Government  Act, 
1894,  a  condition  precedent  that  notice  of  appeal 
should  have  been  given  to  the  parish  oounoil. — Rxx 
V.  Tewkesbury  Justices,  K.B.D.,  2S5;  [1903]  1 
K.  B.  39 ;  72  L.  J.  K.  B.  41 ;  87  L.  T.  583. 

3.  Rating — Rateable  value — Watterworks — Intake 
from  river  ^ Sum  paid  for  right  to  take  water — 
Assessment. — A  waterworks  company  had  the  right 
by  statute  to  take  a  certain  amount  of  water  from 

*  a  river  by  means  of  an  intake  where  there  was  a 
building  oontaioiog  appliances  for  measuring  the 
water  passing  through  the  intake  into  a  channel 
ommunioating  therewith.  The  company  wers 
required  by  statute  to  pay  to  the  conservators  of 
the  river  certain  sums  for  the  right  to  take  the 
water. 
Held,  that,  in  rating  the  intake,  beyond  the 
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ordiDary  value  of  the  land  with  the  building  on  it- 
its  enhanced  value  in  respect  of  its  special  fitness 
for  taking  water  from  the  river  and  tha  user  made 
of  it  for  mat  purpose  must  be  taken  into  account, 
but  that  the  sums  paid  for  the  water  were  not 
elements  in  its  rateable  value. 

Judgment  of  the  Divisional  Court  (49  W.  B.  619» 
£1901]  2  K  B.  620)  reversed.— New  Biver  Co.  v. 
Hertford  Fnion.  C.A.,  49;  [1902]  2  K.  B.  697; 
71  L.  J.  K  B.  827 ;  87  L.  T.  360. 

4.  Settlement — Irremovability — Patient  in  hospital — 
Poor  Law  Removal  Act,  1846  (9  cfe  10  Vict,  c.  66),  a, 
l—Poor  Law  Amendment  Act,  1876  (39  <fe  40  Vict,  c. 
61),  a.  34.— The  word  •* hospital'*  in  section  1  of 
the  Poor  Law  Bemoval  Act  includes  any  institu- 
tion where  patients  are  medically  treated.  Ther<!- 
fore  where  an  epileptic  was  sent  by  his  friends  to 
a  home,  whose  object  was  to  cure  patients  mainly 
by  outdoor  exercise  and  recreation, 

Held,  that  it  was  a  "  hospital "  within  the  mean- 
ing of  the  section,  and  that  residence  for  seven 
ye^rs  in  the  home  did  not  give  the  patient  a  settle- 
ment in  the  union  where  the  home  was  situate. — 
Ormskirk  Union  v.  Chorlton  Union,  K.B,D., 
190;  [1903]  1  K.  B.  19;  71  L.  J,  K.  B.  989  ;  87 
L.  T.  446. 

See  Bastardy,  2 ;  Local  Government,  16 ;  Bating, 
4,  5. 

POBTIONS.— See  Mortgage,  4. 

POWER  :— 

1.  Appointment — General  power  to  appoint  by  will 
— Security  for  loan — Covenant  to  appoint — Priority — 
General  debt — Liability  of  appointed  fund, — Where 
there  is  a  general  power  to  appoint  by  will  only, 
an  appointment  by  will  made  in  favonr  of  a 
creditor  in  pursuance  of  a  covenant  in  a  mortgage 
in  consi .deration  of  money  lent  to  the  donee  of  the 
power  during  his  lifetime  will  not  give  that 
creditor  priority  over  the  other  creditors  of  the 
donee's  estate.— Lawley  Be,  Zaiser  v.  Lawlby, 
a  A.,  150;  [1902]  2  Ch.  799;  71  L  J.  Cb.  895;  87 
L.T.  536. 

2.  Appointment — Appointment  to  two  objects — Sub- 
sequent  appointments  amongall  objects  equally — Substi- 
tution — Election  —Forfeiture  on  assign ing  or  attemptir^ 
to  assign — Settlement— Assignment  to  trustees — Trusts 
for  sole  benefit  of  settlor— Power  to  charge  expenses, — 
£7,000  was  settled  on  trust  for  a  husband  and  wife 
duriog  their  respective  lives,  and  after  their  death 
as  they  or  the  survivor  should  appoint  among 
objects.  The  husband  and  wife,  by  two  deeds, 
irrevocably  appointed  one-seventh  to  each  of  two 
objects.  After  the  death  of  the  husband,  the  wife, 
by  two  deedi,  irrevocably  appointed  the  whole  of 
the  £7,000  among  all  the  objects  equally.  On  the 
death  of  the  wife. 

Held,  that  no  case  of  election  had  ariien ;  that 
on  the  construction  of  the  four  deeds  it  was  evident 
that  the  donee  intended  the  £7,000  to  be  divisible 
in  equal  shares,  and,  tbat,  consequently,  it  was  so 
divisible. 

England  v.  LaveTs^  15  W.  B.  51,  L.  B.  3  Eq.  63, 
ezplfuned  and  followed. 

In  re  AshUm,  46  W.  B.  138,  [1897]  2  Oh. -574, 
distinguished. 

Property  was  appointed  to  an  object  of  a  power 
for  a  Hfe,  with  a  forfeiture  clause  in  case  he  shoul(]^ 
assign,  charge,  or  otherwise  dispose  or  attempt  to 
dispose  of  his  life  interest.  By  the  object'^ 
marriage  settlement  he  assigned  his  life  interest 
together  with  other  property,  to  trustees,  anS 
appointed-  them  his  attorneys  to  receive  it.  Tk  A 
property  settled   was   charged  with  expenses  ^^ 


management.    The  trusts  of  the  property  settled 
were,  during  his  life,  for  his  sole  benefit. 

Held,  that  his  life  interest  was  not  forfeited. — 
Tancred's  Settlement,  Be,  Somerville  v,  Tan- 
ORBD.  Gh,D,  Bu6khy,J,,  510;  [1903]  1  Oh.  715;  72 
L.  J.  Oh.  324;  88  L.  T.  164. 

3.  Appointment — Real  estate— Legal  estate  in  trus- 
tees of  instrument  creating  power — Execution — Devise 
to  trustees  of  will  on  trust  for  sale  and  appointment  of 
proceeds  among  objects. — The  principle  of  Kenworthy 
V.  Bate,  6  Virs.  793,  that  a  power  of  appointing  real 
eatate  authorizes  a  devise  to  trustees  for  sale  and  an 
appointment  of  the  money  produced  by  the  sale, 
applies  to  a  case  where  the  legal  estate  is  vested  in 
the  trustees  of  the  instrument  creating  the  power. 

A  deed  contained  a  limitation  of  real  estate  to 
the  use  of  trustees  upon  trust  to  convey  the  same 
to  such  issue 'of  the  donee  of  the  power,  and  **  for 
such  estate  or  estates,  manner,  and  form "  as  she 
should  by  will  appoint. 

Held,  that  the  power  was  well  exercised  by  a 
devise  by  the  donee,  of  the  real  estate  to  trustees  of 
her  will  upon  trust  for  sale  and  division  of  the 
proceeds  among  objects  of  the  power.— Bedgatb, 
JtB,  Marsh  V.  Bbdqatb,  Ch,D,  Buckley,  J,,  216; 
[1903]  1  Oh.  355 ;  72  L.  J.  Ch.  204. 

4.  Appointment — Settled  land — Lease  by  appointor 
after  exercise  of  power  by  will —Lease  tmth  premium 
— *'  Capital  Tuoney''— Wills  Act,  1837  (1  Vict,  c,  26), 
ss,  24,  21—Settled  Land  Act,  1882  (45  iSt  46  Vict.  c. 
38),  s.  22,  sub-section  b— Settled  Land  Act,  1884  (47 
cfe  48  Vict,  c.  18),  s,  4.— Beal  estate  was  settled  for 
A.  H.  B.  for  his  life,  and  after  his  death  for  his 
children  as  he  should  by  will  appoint,  and  in 
default  of  appointment  for  his  children  generally 
as  therein  provided.  A.  H.  B.  appointed  part  of 
the  estate  to  one  son  and  part  to  another,  and 
afterwards  granted  leases  under  the  Settled  Land 
Act,  1882,  of  parts  of  the  appointed  property  and 
received  large  premiums,  which  were  paid  to 
trustees  of  the  settlement  and  invested. 

Held,  that  the  appointments  did  not  include  the 
premiums,  for  the  will  of  A.  H.  B.  showed  no 
iotention  of  dealing  with  them,  and  therefore  they 
went  as  in  defamt  of  appointment  under  the 
settlement. 

Decision  of  the  Court  of  Appeal  {sub.  nom. 
Beddington  v.  Beddington,  In  re  Moses,  [1902]  1  Ch. 
100.  50  W.  B.  Dig.  131)  affirmed. 

Gale  V.  Gale,  4  W.  B.  277, 21  Beav.  349.  approved. 
—Beddington  v.  Baumann,  II,L.,  383 ;  [1903]  A.C. 
13 ;  72  L.  J.  Ch.  155  ;  87  L.  T.  658. 

5.  Determination — Intention  of  donor  that  power 
should  continue — Absolute  vesting  of  estate — Incapacity 
of  person  entitled. — ^The  question  as  to  when  a  power 
of  sale  given  to  trustees  becomes  extinRuished  is  a 
question  of  the  intention  of  the  donor  oi  the  power. 
Accordingly,  where  the  beneficial  iaterest  in  trust 
property  has  vested  absolutely,  but  a  conveyance 
of  the  property  from  the  trustees  has  not  been 
called  for,  the  trustees'  power  of  sale  continues  to 
exist  in  every  case  where  this  appears  to  have  been 
the  intention. 

The  reversion  to  property,  held  by  trustees  upon 
trusts  for  a  lunatic  for  his  Ufe  ani  with  wide  dis- 
oretionary  powers,  became  vested  in  the  lunatic. 

Held,  that,  nevertheless,  the  trustees  were 
untitled  to  exerciBe  their  power  of  sale.— Jump,  Bb, 
Ti.T^LOWAY  V,  Hope.  Ch.D,  Swinfen  Eady,  J.,  266; 

^9031  ^  C^-  ^^^  '»  '^^  ^-  ^'  ^^-  ^^ '  ^'^  ^-  '^^  ^^^• 
a    Jointure— Validity  of  exercise— No  disentailing 
1  ^  Statute  —  Private  Act— Congtruction— iippW- 
0/  later  Act  to  eorlicr.-By  a  private  Act  of 
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Parlkment  passed  in  1835  oertain  manors  and 
estates  were  settled  upon  tenants  in  tful,  with  a 
proviso  that  they  should  not  alien,  bargain,  give 
or  sell  the  same,  nor  do  any  other  thing  to  the  hart 
or  ^disinheritance  of  their  heirs,  bat  only  for  the 
joinfcare  of  a  wife,  or  for  term  of  life  of  a  hasband, 
or  for  term  of  life  of  any  other  person  or  for  years 
or  at  will  after  the  castom  of  tue  manor,  jieldiag 
the  trae  and  andent  rent,  bat  that  all  other  acts 
contrary  to  the  irae  intent  of  the  Act  shoald  be 
void.  A  tenant  in  tail  who  died  in  1902  parported 
to  exercise  the  power  of  jointariog  in  favour  of  his 
widow  by  a  comoil. 

Held,  that  on  tbe  cocstraotion  of  the  Act  neither 
fine  nor  recovery  nor  any  disentailing  assurance  was 
necessary  to  the  exercise  of  the  power,  and  th%t  it 
was  well  exercised  by  testamentary  disposition. — 
Bolton  Estates  Acts,  Eb,  C.A.  ;  -72  L.  J.  Ch. 
606;88L.  T.  861. 

7.  Lease  to  donee  of  power  and  others  ^Settled 
EetateB  Act,  1877  (40  «fc  41  Vict.  c.  IS)— Settled  Land 
Act,  1882  (46  &  46  Vict.  c.  38)— Covenant  to  pay  rent 
— Vcdidity  of  lease— Lease  to  trustee  for  donee. — A 
lease  granted  by  a  donee  of  a  power  of  leasing  to 
himself  or  to  himself  and  others  is  ipso  facto  void. 

Senible,  except  in  the  case  of  certain  powers  of 
ancient  creation,  where  uniform  practice  sioce  thdr 
creation  has  been  held  to  show  that  a  special  con- 
struction must  be  put  on  the  power,  a  lease  by  a 
donee  of  a  power  to  a  trustee  for  himself  is  void. 

Sevan  v.  Hdbgood,  8  W.  E.  703,  1  Joh.  &  H.  222, 
discussed. 

A  tenant  ifor  life  purported  to  grant  a  lease  under 
the  Settled  Estates  Act,  1877,  to  a  firm  in  which  he 
was  himself  a  partner ;  the  lease  contained  covenants 
for  a  payment  of  rent,  &a,  by  the  "  lessees,"  who 
were  de&ied  as  being  the  donee  and  his  jpartners 
and  their  executors,  administrators,  and  assigns. 

Held,  that  the  lease  was  void;,  first,  because  in 
fact  the  rent  received  was  not  the  best  obtainable ; 
secondly,  because  there  was  duriog  the  life  of  the 
tenant  for  life  no  enforceable  covenant ;  thirdly, 
because  the  lease  was  to  the  donee  himself  with 
j  others.— BoYOB  v.  Edbbooke,  Ch.D.  Farwdl,  J., 
I  424;  [1903]  1  Oh.  836;  72  L.  J.  Oh.  647 ;  88  L.  T. 
344. 

See  Settlement,  4;  Vendor  and  Purchaser,  4,  11. 

PEAOTIOE  :- 

1.  Appeal— House  of  Lords— New  trial— Entering 
judgment  for  the  defendant— Appellate  Jurisdiction 
Actt  1884,  r.  4. — ^Where  the  House  of  Lords  comes 
to  tiie  conclusion  that  there  is  no  evidence  to  go  to 
a  jury  in  an  action,  they  will  order  judgment  to  be 
entered  for  the  defendant,  and  not  send  the  case  for 
a  new  trial ;  and  this  will  be  done  though  there  is 
no  crosi-appeal  on  the  defendant's  part. — Ibo 
Stitoioate  v.  Wtlee,  H.L.t  320 ;  87  L.  T.  83. 

2.  Appeal  in  form&  pauperis — Appeal  to  Privy 
Council  ufithout  leave — Pew  South  Wales,  Law  of, — 
It  is  a  rule  of  general,  if  not  univerial,  application 
that  the  Judicial  Oommittee  of  the  Privy  Oouncil 
will  not  entertain  a  petition  for  leave  to  prosecute 
an  appeal  informd  pauperis,  where  the  court  below 
has  power  to  grant  leave  on  the  usual  conditions, 
unless  leave  has  been  appUed  for  within  due  time 
to  the  court  from  which  it  is  proposed  that  the 
appeal  shoald  be  brought.— Walkeb  v.  Walker, 
P.C,  668 ;  [1903]  A  0.  170 ;  72  L.  J.  P.  0.  36 ;  88 
L.  T.  133. 

3.  Appeal — Jurisdiction— Cextiorsxh — Under  the 
Appellate  Jurisdiction  Act,  1876,  and  the  Irish 
Judicature  Act,  1877,  no  appeal  lies  to  the  House 
of  Lords  in  oases  in  which  there  was  no  appeal 


•before  the  pasting  of  those  Acts,  and  oonseqaently 
there  is  no  appeal  from  the  Irish  Ooact  of  Appe^ 
in  a  case  of  certiorari, — Eex  v.  Babton,  H.L»  ;  87 
L.  T.  82. 

4.  Appeal — Order  whdher  final  or  interlocutory- 
Order  to  try  preliminary  question  of  liability — J.c<ioft 
dismisHd — Appeal  to  Oourt  of  Appeal— Bulee  of  the 
Supreme  Oourt,  ord.  68,  rr,  3  and  15. — ^la  an  action 
for  breach  of  contract  the  judge  at  chambws  made 
the  following  order :  '*  It  is  ordered  that  the  aotton 
be  transferred  to  the  non-jury  list  Questioos  of 
liability  and  breach  of  contract  only  to  be  tried. 
Eestof  case  (if  any)  to  go  to  the  official  referee." 

At  the  trial  the  judge  made  an  order  dtamissiiig 
the  action  on  the  ground  that  there  was  no  binding 
contract,  and-  judgment  was  entered  for  the 
defendants.    From  tb\a  order  the  plaintiff  mpealed. 

Held,  that  the  appeal  must  be  treated  as  an 
appeal  from  a  final  order,  and  not  aa  from  an  inter- 
locutory order. 

Salaman  v.  Warner,  39  W.  E.  647,  [1891]  I  a  B. 
734,  not  followed. 

Shuhrook  v.  Tufndl,  30  W.  R.  740,  9  Q«  B.  D. 
621,  preferr<'d.— BozsoN  v.  Altbinckam  Ubbav 
OoimciL,  CA.,  337;  [1903]  1  K.  B.  647;  7J 
L.  J.  KB.  271. 

6.  Commission  to  examine  wUnessee — Fees  and 
expenses  of  examiner — Order  for  commieeion  on  appii* 
cation  of  one  party — Witnesses  examined  on  behalf  of 
both  parties  —  Liability  of  party  obtaining  order 
to  pay  aUfees  and  expenses  to  examiner — Ord,  37, 
r.  60. — ^The  party  who  obtains  an  order  for  th^ 
examination  of  witnesses  before  an  examiner,  which 
gives  liberty  to  the  other  parties  to  exanuns 
wioesses,  may  properly  be  ordered  under  ord. 
37,  r.  60,  to  pay  to  the  examiner  all  his  fees  and 
expenses  of  the  examination,  including  those  oo 
account  of  the  examination  of  witnessea  on  behalf 
of  the  other  party. — Lxklbt  v.  Hotjldeb,  CA.i  88 
L.  T.  829. 


6.  Compromise— Avihority  ofcouned — Reference  of 
action — Limitation  of  authority  to  agree  to  temu,— 
When  restrictions  are  placed  by  a  dient  upon  his 
counsel's  authority  to  compromise  or  to  agree  to 
certain  terms,  and  consent  is  given  by  counsel, 
disregarding  ^ose  restrictions,  sach  consent  is  not 
binding  on  the  client,  even  in  the  oase  of  the  othiv 
side  being  unaware  of  them. 

Where,  therefore,  counsel  amed  to  a  refereooe, 
without  providing  for  a  special  condition  imposed 
by  his  cUent  and  unknown  to  the  opposite  party, 
the  order  for  preference  was  set  aside  and  a  new 
trial  ordered. 

Decision  of  the  Oourt  of  Appeal  (60  W.  B.  487, 
[1902]  1  K.  B.  838)  reversed.— Nbalb  v.  Qobdov,- 
liBNiTOX,  H,L,,  140;  [1902]  A.  0.  465;  71 
L.  J.  K.  B.  939 ;  87  L.  T.  341. 

7.  Costs ^Court  of  Appeal— Witness  not  called— 
Taxing-master's  discretion— B,  S,  C,  1883,  orcf.  58, 
r.  4 ;  <yrd.  66,  r.  27  (29).-~Where  special  leave  to 
adduce  certain  evidence  before  the  Oourt  of  Ai^Mal 
bad  not  been  obtained,  and  a  witness  who  was 
present  to  give  this  evidence  was  not  called  upon, 
the  taxing-master  held  that  he  had  discretion  under 
E.  S.  0.,  1883,  ord.  66,  r.  27  (29),  to  allow  the 
costs  of  this  wifcneas. 

Held,  that  there  was  nothing  on  which  the 
taxing-master  could  exercise  his  discretion,  and 
that  the  costs  of  the  witness  should  be  disallowed. 

_I^BDS  FOBQB  Oo.  v.  DEiaHTOlf  8  PATENT  FlUB 

Oo..  Ch,D.  FarweU,  J.,  380;  [1903]  1  Gb.  475;  72 
L.  J.  Ob.  294 ;  87  L.  T.  711. 

6.  Coets — Notices  after  eummons  for  dirsetions— 
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JBules  of  Supreme  Court,  1883,  Appendix  N,  61  — 
Ord.  65.  r.  38.— The  Buleg  of  tbtt  Sopreme  Court, 
Appendix  N,  item  51,  apply  to  notices  taken  out 
after  a  sammonB  for  cUreotioDB  had  been  inaned. — 
UfAcQuAJLE  v.  MiLLlQAN,  ChJ)^ Swin/en  Eady,  J,, 
74 ;    [1903]  1  Oh.  145;  72  L.  J.  Oh.  87  ;  87  L.  T. 

9.  Coftts — Payment  into  court — Other  isetiea  raised, 
— In  ttn  action  for  trespasi  aod  wroDgfnl  distraint 
the  defendants,  in  addition  to  raising  certain 
defences,  pai  t  a  certain  sum  of  mmiev  into  court 
with  a  denial  of  liability.  The  jury  found  a 
▼eidtct  a/ainst  the  defendants  for  a  less  sum  than 
tliat  paid  iu. 

Held  (although  the  defendants  were  entitl*'d  h^ 
the  costs  of  tue  aotioo),  that  the  pUintiff,  r^i 
addition  to  his  costs  up  to  the  time  of  payment 
into  court,  was  entitled  to  the  costs  of  the  othar 
iMues  laised  by  the  df-fendants.— BlDOUTi;.  Gbsen, 
JS:.J5.Z>. ;  87  L.  T.  679. 

10.  CoBta — Taxation — Case  stated  by  Commissioners 
of  Income  Tax — Costs  of  preparing  and  settling  case — 
Allowance  cw  betivt-en  Crown  and  subject — T  xes 
Management  Act,  1880  (43  &  44  Vict.  c.  19).  «.  59— 
Ord,  65,  r.  27»  regulation  29.— Where,  on  tr  e  bearing 
of  a  case  stated  by  Commissioners  of  Income  Tax 
under  section  50  of  the  Taxes  Management  Acr, 
1880,  the  court  allows  costa  to  the  successful  party, 
he  Id  entitled  on  taxatiou  to  be  allowed  the  costs 
incurred  by  him  io  prt»piring  and  settling  the  case. 

Scottish  Union  and  National  Insurance  Co,  v. 
Smiles,  16  Ct.  Bess.  Cas.,  4th  series,  624,  not 
followed. — Maitohesteb  Corporation  v,  Suqden, 
C.A.,  627 ;  [1903]  2  K.  B.  171 ;  88  L.  T.  679. 

11.  Costa — Taxation — Chancery  Division — Appor 
iionment—B.  S  C,  1883,  ord,  65,  r,  2  — Piaintiffd 
in  an  action  cldimed  a  a  injunctiun  ag.insfi  defend- 
ants restraining  them  from  interrupting  an  access 
to  ttie  plaintiffs'  premises,  and  they  also  claimed 
damages  for  trespass.  Defendants  paid  £60  into 
court  iu  lieu  of  damages  for  trespass.  Plaintiffs 
failed  on  the  first  issue,  and  acc-^pted  the  sum  of 
£60  paid  into  court  as  satisfaction  of  the  second 
issae.  The  court  dismissel  the  first  pare  of  the 
action  without  costs,  bat  the  defendants  were 
ordered  to  pay  the  costs  of  the  second  part  of  the 
action.  The  taxing-master  allowed  the  plaintiffs 
all  the  general  costs  of  tiie  action,  so  far  as  related 
t«j  the  issue  upon  which  the  plaintiffs  were  success- 
ful. The  defendants  objected  that  the  order  of  the 
court  iuYolved  an  apportionment  of  the  general 
costs  of  tne  action,  and  that  if  it  had  been  intended 
that  the  plsintiffd  were  to  recover  the  whole  of  the 
ffeneral  costs  the  order  would  have  directed  the 
defendants  to  pay  the  plaintiffs  **  their  costs  of  tiiis 
action  except  so  far  as  such  costs  have  been 
increased  by  the  issue  upon  which  the  plaintiffs 
have  been  unsuccessful."  The  taxing-master,  in 
reply,  referred  to  the  addition  to  ord.  65,  r.  2.  in 
B.  S.  C,  1902,  and  itated  that  this  rule  gave  effect 
to  the  established  practice  of  the  King's  Bencti 
Division. 

Held,  that  the  effect  of  the  addition  to  ord.  65,  r. 
2,  was  to  give  the  judge  power  to  make  an  appor- 
tionment of  the  costs  in  the  action.  The  practice  iq 
the  Chancery  Division  had  not  be-n  altered,  i^^d 
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12.  Costs  ^Taxation — Compensation  under    /^ 
CUusee  Act-^Linds  Clauses  Aft,  1845  (S  d:  9  pT^v  « 
18),  a.  52'-Lands  Clauses  ^Taxation  of  Co^f^^^ 


1895  (58  &  59  Viet,  c.  U)^Supreme  Court  of  Judi- 
cature {Offi'iers)  Act,  1879  (42  cfe  43  Vict.  c.  78)— 
Ord,  65,  r.  27  (25).— Tae  Guaucery  taxing -m  asters 
baV'S  noJ7,  by  virtue  of  their  being  amalgatnated 
with  the  Central  Taxing  Office,  under  lulei  made 
iu  Jauuary,  1902,  )«ud  passed  parsuaat  to  the 
Supreme  Court  of  Judicature  (Officers)  Act,  1879, 
all  the  powers  previously  possessed  by  masters  of 
the  Supreme  Court. 

Hold,  therefore,  that  a  Chaocery  tsx^ng-master 
was  entitled  to  tax  the  costs  of  a  compensation  ca«e 
under  the  L%nd8  Clauses  Act,  1845. 

Oufen  V.  London  and  North-Western  Railway,  16 
W.  B.  125.  L.  B.  3  Q.  B.  54.  considered  — CoviNO- 
TOK  V.  Metropolitan  Distriot  Bailway  Co.. 
K,B.D„  428;  [1903]  1  K  B.  231  ;  72  L.  J.  K.  B. 
93 ;  87  L.  T.  649. 

13.  Costs — Taxation — Instructions  for  originating 
summons — Discretion  of  taxing  officer — Rules  of  the 
Supreme  Court,  Appendix  N  No,  65,  ord,  65,  rr,  8, 
27,  sub-rules  29,  S7 —Practice  Notes  o?i  Taxation  of 
Costs  settUd  by  the  Masters  in  Hilary  Sittings,  1902. 
— Iu  taxing  the  costs  for  instructions  for  an 
originating  summons  the  taxing  officer  is  not 
bmnd  by  the  Umic  of  £1  Is.  io  B.  S.  C,  Appendix 
N,  No.  65,  but  has  a  discretion  to  allow  a  larger 
amount  under  ord.  65,  r.  27,  sub-rule  29. 

Mclver  <fc  Co,  v.  Tate  Steamers  {Limited),  50  W.  B. 
642,  [1902]  2KB.  184,  disoussed  and  followed.— 
Ermbn.  Be  Tathah  v,  Ermbn,  Ch,D,  Farwell,  J., 
475:  [1903]  2  Oh-  156;  72  L.  J.  Ch.  492;  88 
L,  T.  352. 

14.  Cost9  —  Tcucaiion  —  Two  defendants  jointly 
representid— Judgment  for  one  defendant  and  against 
the  other — Plaintiff  liahle  to  pay  half  the  costs  of  the 
defence  —  Practice,  —  Where  two  defendants  are 
jointiy  represented  by  the  same  solicitor,  and  judg- 
meut  and  costs  is  given  in  favour  of  one  defendant 
and  ag4inst  the  otiier,  the  successful  defendant  is, 
ia  the  absence  of  any  agreement  between  him  and 
hif  co-defendant  as  to  how  their  costs  are  to  be 
borne  inter  se,  entitle  1  to  recover  from  the  plaintiff 
half  the  costs  of  the  defence. —Beaumont  v.  Senior, 
K.B.D. ;  [1903]  1  K.  B.  282  ;  72  L.  J.  K.  B.  141 ; 
88  L.  T.  234. 

15.  Costs —  Trial  by  jury — Successful  defendant — 
Gaming  Act,  1892  (55  cfc  56  Vict,  c,  9)— Defendant' a 
right  to  coets  —  '  Good  cause," — A  statement  of 
defence  contained  a  pleft  based  on  the  Gaming  Act, 
1892.  At  the  trial  of  the  actiou  before  a  judge  and 
jury  this  plea  was  admitted  by  the  plaintiff  to  be  a 
good  defence  to  the  action ;  and  thereupon,  without 
any  evidence  being  called,  the  judge  directed  the 
jury  to  find  for  the  defendant,  and  h<^  gave  judg* 
ment  accordingly,  but  without  costs.  The  defendant 
appealed  from  so  much  of  the  judgmeat  as  deprived 
him  of  costs. 

Held,  that  there  was  nothing  before  the  judge 
which  could  cons'itute  "  good  cause  "  for  depriving 
the  defendant  of  his  right  to  costs  under  ord.  65, 
r.  1.— Granville  v.  Firth,  C,A,  ;  72  L.  J.  K.  B. 
152;  88L.T.  9. 

16.  Discovery —StveraX   defendants — Discovery    by 
one    dffendaut —Deposit — Inspection  by  co  d-fendant 
—22.  S.  C ,  1883,  ord,  31,  rr.  12,  14-18,  26.— Where 
one  of  several  defendants  has  ob tamed  discovery 
from  the  plaints  on  payment  of  the  usual  deposit, 
it  is  competent  for  the  court  to  order  the  produc- 
tion to   another   defendant   of   such   documents 
telatine  to  the  matters  in  question  between  the 
p\fiin\iff  and  that  particular  defendant  as  the  plain- 
tiff oas  sdmitted  in  his  affidavit  to  the  first  def  tmd*^ 

^nt  to  be  in  bit  poseession  or  power,  without  any 
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further  a£Gldavit  of  doonments,  on  the  terms  that, 
-  notwithstandicg  the  order,  the  plaiatiff  may  be  at 
)ibert7  ^  withhold  oii  oath  or  seal  up  docnmeiits 
not  relating  to  the  matter  in  issue  between  the 
plaintiff  and  that  particular  defendant. 

Moore  ▼.  Peachey   39  W.  E.  692.  [1891]  2  Q.  B. 
,    707,  discussed.^PARDY's  Mozambiqub  Sykdioatb 
.    V.    Alexandeb.    Ch  D.  Ktkewich,  J,,  296  ;  [1903] 
1  Cb.  191 ;  72  L.  J.  Oh.  104 ;  88  L.  T.  11. 

17.  Eviflence— Perpetuation  of  ttstirtiony—Right  of 
<iction—LegUimacy  Declaration  Act,  1868  (21  <fc  22 

Via.  c.  93),  8B,  1,  S—B.  S.  a,  1883,  ord,  37,  rr.  35, 
36. — In  «in  action  to  perpbtuate  teitiuiouy  the 
plaintiff  is  not  entitled  as  of  right  to  an  order  for  the 
examination  of  witnesses,  although  the  action  is 
properly  brought  within  the  terms  of  ord.  37.  r.  36. 
The  court  has  a  discretion  as  to  whether  it  will 
make  the  order  or  not,  and  the  fact  tiiat  the 
iiiatter  m  oontroversy  can  be  made  the  subject  of 
immediate  judicial  Lnvestigation  is  a  fact  whicli  the 
Kiontt  will  take  into  consideration  in  exercising  that 
discration. — West  v.  Saoevillb,  C.-4.,  626;  72 
L.J.  Oh.  649;  88  L.  T.  814. 

18.  Parties — Title  to  sue^Contract  entered  into 
on  hefuUf  of  a  foreign  State  — There  is  no  such  rule 
as  that  the  monarch  or  otner  titular  head  of  a 
foreign  soyereiga  State  is  the  ooly  person  who  cau 
sue  nere  in  respect  of  the  public  property  or 
interest  of  that  State. 

The  Spanish  Mmister  of  Marine  in  Madrid  and 
two  other  persons  brought  an' action  in  the  Ooart 
of  Session  against  the  respondents  for  damages 
for  failure  to  deliver  warships  within  the  time 
stipulated  by  contract.  The  parties  to  the  contract 
were  described  as  **The  Chief  of  the  Spanish 
Boy al Navy  Commission,"  and  ''the  Commissary 
of  the  Commission  (mentiooiog  names)  both  in  the 
name  and  representation  of  his  Bzoellency  the 
Spanish  Minister  of  Marine  in  Madrid,  hereinafter 
oalled  the  Spanish  Government  on  the  one  part,'' 
and  the  respondents  (a  shipbuilding  company  in 
Scotland)  on  the  other  part 

Held,  reversing  the  decision  of  the  Second 
Division  of  the  Court  of  Session,  (1901)  4  F.  319, 
that  the  Spanish  Minister  of  Marme  for  the  time 
being  was  entitled  to  maintain  the  action  though 
he  was  not  Minister  of  Marine  at  the  date  of  the 
contract. — Castajtjeda  v.  Cltdsbaite  ENGnrssBiNa 
AND  Shipbuilding  Co.,  EL  ;  [1902]  A.  0.  524; 
71  L.  J.  P.  0.  94 ;  87  L.  T.  339. 

19.  Trustee — Claim — Plaintiff  suing  as  trustee — 
Unliquidated  debt^Right  of  set  off-^Judicature  Act, 
1873  (36  <fe  37  Vict.  c.  66).  «.  24  (2)  (3)— «.  8.  C, 
1883,  ord.  19,  r,  3.— Wnere  a  plaiuuff  sues  as 
trustee  ail  defences  which  could  be  raised  against 
the  person  on  whose  bebalf  he  is  suing  can  be  set 
off  by  way  of  defence  by  the  defendant  to  the 
extent  of  the  claim. -^Bankbs  v.  Jbbyis,  K.B,D.^ 
412;  [1903]  1  K  B.  649;  72  L.  J.  K.  B.  267;  88 
L.  T.  20. 

PBINOIPAL  AND  AGENT:— 

1.  Auctiwieer — Indemnify — Ad  done  by  auctioneer 
in  course  of  his  employment — Damages  awarded 
against  him  on  mistaken  view  of  facts* — ^The  plain- 
tdDT,  an  auctioneer,  was  instruoted  by  the  defend- 
ants to  put  tip  to  auction  in  Paris  a  thoioughbred 
mare  named  Pentecost,  which  they  represented  as 
having  been  then  for  the  first  time  imported  into 
France.  The  plaintiff  thereupon  advertised  the 
ma*e  for  sale.  There  was  another  mare  of  the 
same  name  entered  in  the  French  Stud-book,  and 
the  owner  of  this  mace  brought  an  action  in  the 
French  courts  against  the  preeent  plaintiff,  alleging 


that  the  true  mare  Pentecost,  of  which  he  was  the 
owner,  had  been  previously  imported  into  Franee. 
The  owner  of  the  mare  recovered  judgment  ag«io8t 
the  present  plaintiff,  who  was  condemned  to  paj 
damages.  • 

In  an  action  by  the  plaintiff  against  the  defend* 
ants  for  an  indmnity  in  respect  of  the  damages 
he  had  suffered. 

Held,  that  there  was  evidence  that  the  mare  sent 
by  the  defendants  to  tiie  plaintiff  was  the  true  man 
Pentecost,  and  that,  consequently,  the  plaintiff  Had 
no  right  of  action  against  the  defendants,  as  the 
damagcM  recovered  in  the  French  courts  against 
the  plaintiff  were  not  in  consequence  of  any  act 
done  by  him  in  parsuance  of  his  employment  by 
.  the  defendant*,  bat  in  consequence  of  the  mistslcs 
made  in  the  Frencb  courts  as  to  the  identity  of  the 
mare.  —  Halbbonn  v.  Tntbrnatiobtal  HoBflX 
AoracY.  K.BD.,  622;  [1903]  1  K.  B.  270;  72 
L.  J.K.  B.  90;  88  L.  T.  232. 

2.  Fraud  of  agtnt— Sale  of  goods — Condu^  of 
principal  enabling  agent  to  commit  the  fraud-- 
Estoppel  —  The  appellants,  who  were  ttmber 
merchants,  instnist^  a  dock  company  to  koDoor 
transfers  or  delivery  orders  sigm^  by  their  cm- 
fidential  clerk.  Tbe  clerk  by  means  of  orders 
signed  by  him  in  fraud  of  the  appellants  bad  timber 
transferred  into  a  fictitious  name,  and  then  sold  and 
transferred  the  tunber  in  this  fictitious  name  to  the 
respoodent  s.  In  an  action  by  the  appellants  ag  «inst 
the  respondents  to  recover  dsmages  for  the  con- 
version of  the  timber. 

Held,  that  the  appellants  were  not  precluded  bj 
their  conduct  from  setting  up  the  unauthorised 
action  of  their  agent,  for  no  representation  was 
made  by  them  or  on  their  behalf  to  the  respondents ; 
alsOy  that  the  goods  were  stolen  by  the  clerk,  there- 
fore the  respondeots  acquired  no  title  to  the  timber 
and  were  consequently  liable. 

Decision  of  the  Court  of  Appeal  (reported  49 
W.  B  673.  [19011  2  K.  B.  697)  reverted.— 
Farquharson  v.  King.  H.L.,  94 ;  [1902]  A.  C 
826 ;  71  L.  J.  K.  B.  667 ;  86  L.  T.  810. 

3  Partnership — Liability  of  firm  for  wrongful  ad 
of  partner — Scope  of  authority  —Ad  done  in  course  of 
business — TUegoX  means -^Partnership  Ad,  1890  (53  i 
54  Vict.  c.  39),  M.  5,  10.— The  defendant  firm,  which 
cousisced  of  two  partners,  H.  and  8.,  carried  on 
bustDCSS  as  grain  merchants,  the  whole  manage- 
ment being  under  the  oontrol  of  H.  It  waa  in  the 
course  of  the  firm's  business  to  obtsin  by  legitimate 
means  information  as  to  contracts  made  by  com- 
petitors in  business.  H.  bribed  a  olerk  of  tlie 
plaintiff,  who  osrried  on  a  c  >mpeting  businesi,  to 
give  him  access  to  the  plaintiff's  books,  and  theceby 
break  hii  contract  of  service  with  the  plaintiff.  In 
an  action  to  recover  damages  from  the  firm  for  the 
wrongful  act  of  H., 

Held,  that  the  firm  was  liable.— Hamlyit  v. 
HousTtW  &  ^o.,  CA..  99;  [1903]  IK.  B.  81 ;  72 
L.  J.  K.  B.  72 ;  87  L  T.  500. 

4.  Power  of  attorney — Forged  signature — Tranter 
of  bto  'k  —  Stockbroker  —  Warranty  of  authority  — 
LiaJMity^  Indemnity. — Any  person  purporting  to 
act  as  agent  impliedly  warrants  the  authority  he 
professes  to  act  under,  so  that,  should  the  supposed 
authority  turn  out  to  be  invalid  or  fomd,  he 
renders  himself  liable  to  make  good  the  loes 
occasioned  to  those  he  has  misled;  and  this  is  so 
even  when  he  honestly  believef  his  authority  to  be 
genuine.  A  stookbcoker,  therrfore,  ezeontiotf  a 
transfer  of  stock  at  the  Bank  of  Bngland  vndsr  a 
forg0d   power   of    attoraey   which  he   hosMsHy 
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%eK«Ted  to  be  good,  mitst  indemiuty  the  bank  for 
the  oonseqnential  )om  thereby  occasioDed  them. 

CoOm  ▼.  Wright,  6  W.  E.  123,  8  B.  &  B.  647, 
approved. 

D«*oiMoa  of  Court  of  Appeal  (50  W.  £.  340, 
(1902]  1  Oh.  610)  affirmeil.— Stabkby  v.  Bawk  of 
Enqlawd,  H,L.,  513;  [1903]  A.  O,  114;  72  L.  J. 
Gb.  402;  88  L.  T.  244. 

5.  Secrtt  commianon  —  Custom,  —  If  an  agent 
oonduuts  baaiuesa  in  carrying  out  negotiations 
between  his  principal  and  a  person  whose  iateresti 
aze  adverse  to  bis  principal,  he  cannot  reoeive  a 
commission  from  the  person  with  whom  he  is 
neirotiating  without  the  knowledge  of  his  principal, 
and  any  cnstDm  wide  enough  to  cover  such  a  caie 
^will  not  be  upheld  by  the  court. 

SeTiible,  that  even  in  the  caae  of  a  broker  who 
•merely  introduces  the  vendor  to  the  purchaser,  such 
4i  cnstom  could  n'^t  b«  upheld. — Babtrah  v.  Lloyd, 
X.B.D.\  88L.  T  286 

6  Underwriter— 8copt  of  authority — **Far  and  on 
behalf"  of  principal— Contract  for  agent's  sole 
-interest — Liability  of  principal — Guarantee  policy, — 
Where  an  agent  who  is  authorised  to  make  oon- 
iraots  "  for  and  on  behalf  of  "  his  principals  makes 
s  contract  purporting  on  the  face  of  it  to  be  on 
^ahalf  of  the  principals,  which  in  fact  is  for  his 
own  interest  and  not  for  his  principals,  such 
•contract  is  not,  apirt  from  holdiog  oat  or  ratifica- 
tioo,  binding  noon  the  principals. — Hambbo  v. 
BURNAND.  K,B,D.,  652. 

X^BOBATE:— 

1.  Citation^Adm(nistratio7iy  with  will  annexed-^ 
Specific  legatee — Limited  grant— Probate  Act,  1857 
(20  tfc  21  Vict,  c  77)  a,  73  — Th«  coorr,  without 
requiring  oicatioa  of  next-of-kin.  made  a  limited 
grant  of  ad  minis  cra^ion.  with  will  annexed,  under 
section  73.  to  the  sole  beneficiary  nam^^d  in  the  will.. 

In  the  Goods  of  Jenny  Watson,  (1858)  1  8w.  & 
Tr.  110,  followed. — Baldwibt,  In  the  Goods  of, 
P,D.  &  Ad.D  ;  [1903]  P.  61 ;  72  L  J,  P.  23 ;  88 
X.  T.  565. 

2.  Codicil— Unattested  document — Incorporation — 
Future  document— Beference  in  will— No  reference  in 
•codicil,— By  her  will  a  testatrix  directed  her  tnuteas 
to  give  to  such  of  her  friends  as  might  be  named 
"f n  a  book  of  memorandum  that  would  be  found 
^th  her  will  the  various  articles  specified  in  the 
«ame.  At  the  time  of  the  execution  of  the  will  there 
was  no  such  book  or  memorandum  in  existence. 
Subsequently  a  memorandum  book  was  drawn  up 
which  was  in  fact  found  with  the  will  of  tiie  testa- 

*trix  after  her  death.  There  was  a  codicil  to  the  wiU, 
but  no  reference  was  contained  in  it  to  the  memo- 
•randnm  book.  The  codicil  was  with  the  will  and 
the  memorandum  book.  The  book  was  often 
referred  to  by  the  testatrix  after  she  had  executed 
her  will  and  ctdioil. 

Held,  as  the  book  «m  not  in  existence  at  the 
date  of  the  execution  of  the  will,  and  as  no  reference 
was  made  to  it  in  the  codicil,  ife  could  not  be 
admitted  to  probate. — ^Akk  Gaboline  Smabt.  In 
THE  OOODS  OP,  p./).  db  Ad.D. ;  [1902]  P.  238 ; 
71  L.  J.  P.  123;  87L.  T.  142. 

3.  Foreign  domicil— Administration— Will— Grant 
io  foreign  administrators— EoDecutors  passed  aver — 
Fractice— Belgium,— The  court  will  toliow  the  grent 
of  the  foreign  domicil,  unless  the  adoainittrators 
appointed  by  the  foreign  court  are,  by  the  law  and 
nnotloe  of  this  country,  psnonally  disqualified 
mm  taking  a  grant  here. 

Thus,  where  a  testator  died  domtcQei  in  Belgium 
leaving  a  will  and  oodioil  in  Boglish  form  appalntv 


ing  executors,  and  also  leaving  a  Belgian  will,  the 
court  made  a  grant  of  admmistration  with  all 
three  documents  annexed  in  favour  of  two  persona 
who  had  been  appointed  administrators  of  tiie 
deceaied*s  estate  abroad,  in  accordance  with  the 
law  of  the  domicil. — Mxatyabd,  In  the  Qoods  of, 
P.D.  &  Ad,D. ;  [i903]  P.  125  ;  72  L.  J.  P.  25. 

4  Foreign  marriage — Validity — Domicil — Mar^ 
riage  ceremony  performed  by  minister  not  of  the 
same  religious  community  as  one  of  the  contracting 
parties — Argentine  Code. — A  marriage  between  a 
member  of  the  Church  of  Eosland  and  an  Bpisoo- 
copalian  Methodist  is  good  according  to  Argentine 
law,  although  onlv  celebrated  once  and  at  a 
Methodist  Episcopal  church  by  a  minister  who  was 
not  an  ordaioed  minister  of  the  Church  of  England. 
— LiGHTBODY  V.  West,  C.A.  ;  88  L.  T.  484. 

5.  Fresh  grant — Mistake  of  aolia'tor — Draft  of  wiU 
in  possession  of  testatrix — Opportunity  for  reading 
over — Execution — Want  of  knowledge  and  approval — 
Elimination  of  words, — A  solicitor  received  inxtruc- 
tionf  from  a  testatrix  ao  to  her  will,  but  mistook 
the  extent  of  her  interest  in  certain  landed  estates. 
The  draft  of  the  will  was  sent  to  the  testatrix  for 
her  approval,  retained  by  her  for  a  considerable 
time,  and  then  returned  by  her  to  the  solicitor  with 
certain  alterations.  In  the  draft  the  testatrix  pur- 
port el  to  devise  "  an  undivided  moiety  of  and  in" 
certain  estates,  which  was  not  the  full  extent  of  her 
interest.  The  will  was  duly  executed  containing 
these  restrictive  words.  The  court  having  found,  as 
a  fact,  that,  in  spite  of  her  retention  of  tbe  draft 
and  the  alterations  made  therein,  the  testatrix  did 
not  know  and  approve  of  the  restrictive  clause  as 
drawn,  a  fresh  grant  of  probate  of  the  will  waa 
decreed  with  the  words  '*  undivided  moif'ty  of  and 
in"  omitted. — ^Bbisco  v,  Baillie  Hamilton, 
P./).  &  Ad,D. ;  [1902]  P.  234  ;  71  L.  J.  P.  121 ;  87 
I/.  T.  746. 

6  Lost  will— Contents  of  draft— Codicil,— The 
court  declined  to  grant  prob^to  of  a  draft  will 
which  was  alleged  to'  be  incorporated  in  a  tubae- 
queat  codicil,  or  alternatively  to  the  will  itself,  on 
the  ground  that  it  was  not  proved  that  at  the  time 
the  codicil  was  executed  th«»re  was  any  will  in 
existence. 

In  the  Goods  of  Eliz^ihth  Walkins,  L  B.  1  P.  & 
D.  19,  14  W.  B.  P  &  M.  Dig.  10  counidered.^ 
Eybbv.  Eybe.P.O  ikAdD.  701;  [1903]  P.  131; 
72  L.  J.  P.  45 ;  88  L  T.  567. 

7.  Mistakt  in  will— Clerical  error— Rectification — 
Striking  out  words. — When  it  is  cle<ftr  that  a  word 
has  been  inserted  into  a  wiLi  by  mistake  in  the 
process  of  copying,  the  court  will  c«use  such  woid 
to  be  struck  out.  — YAUOflAN  v  Clebk,  P,D.  Ss 
Ad.D. ;  87  L.  T.  144. 

8.  Sureties— Special  drcumetances —  Sureties  dis^ 
peneed  wUl^-^Administration. — Wnile  the  court  has 
no  power  to  give  leave  to  a  propojed  administratrix 
to  carry  on  l£e  deceased's  bunoess,  it  may,  under 
special  oironmstanoea  and  for  good  cause  shown, 
silow  her  a  free  hand  iu  the  administration,  by 
dispensing  with  sureties  to  the  administration  bond, 
ana  by  accepting  the  personal  bond  of  the  pro- 
posed administratrix  for  the  administration  of  the 
estate  aoeoiding  to  law.-^CoBY.  In  the  Goods  of, 
P.D,  &  Ad.D. ;  [1903]  P.  62 ;  72  L.  J.  P.  24 ;  88 
L.  T.  666. 

9.  Will — Nomination  paper — Indtutrial  and  Provi' 
dent  Societies  ^ct,  1893  (56  &  57  Vict,  c  39),  s.  25, 
^b-iecticiM  1,  2.— The  court  admitted  ao  a  vaBd 
\M  a  nomiDalion  peper  executed  by  a  member  of 
^oo-operatlve  tcdet^  which  wm  legist ered  nndtr 
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the  Indu8tri<il  and  Provident  Sacietids  Act,  1893, 
although  it  was  invalid  as  a  nomination  paper, 
became  the  deceaied's  credit  with  the  sodety  stood 
at  a  greater  sum  than  £100,  in  contravention  of 
section  25.  sub-section  1,  of  the  Act. — Baxteb,  In 
THE  Goods  op,  P.D,  &  Ad.D  ,  302  ;  [1903]  P,  12  : 
72  L.  J.  P.  2 ;  87  L.  T.  748. 

10.  Will—Several  sheets  of  paper  -De  tr action  of 
two — Effect— Substitution  of  other  sheets— Execution — 
Signatures  —  Clause  of  rt  vocation  —  Intention — In- 
testacy.— A  testator  left  a  testamentary  document 
in  the  form  of  a  will,  which  was  apparently  duly 
ezecated,  and  consisted  of  five  sheets  of  paper 
fastened  together. 

The  fact  was,  however,  that  the  first  two  sheets 
were  executed  in  the  year  following  the  execution 
of  the  last  three,  and  were  not  part  of  the  docu- 
ment as  originally  executed.  There  was  no  evidence 
as  to  the  contents  of  the  two  that  were  missing. 
The  two  that  had  been  substituted  contained  the 
ordinary  commeocement,  followed  by  a  revocation 
clause,  and  were  signed  by  the  testator  in  the 
presence  of  the  rame  t  ^vo  witnesses  who  had  before 
atteited  the  otheis. 

Held,  that  the  destruction  of  the  first  two  nheets 
of  the  original  will  effected  a  revocation  of  the 
three  that  remained. 

Held,  further,  that  the  signing  by  the  testator  of 
the  two  substituted  sheets  in  the  presence  of  the 
witnesses  was  not  intended  to  mi^e  Uiem  operate 
as  his  will,  and  that  the  result  was  an  intestacy. — 
Lkowakdw.  IjE0NA3J),F,D.<S:Ad,D  ;  [1902]  P.  243: 
71  L.  J.  P.  117  ;  87  L.  J.  145. 

See  also  Limitations,  Statute  of,  3. 

1PUBLI0  HEALTH:— 

1.  Buildings— Building  plans  —  Bye-laws — BepeaX 
of  by  new  bye-laws— Approval  of  plan  undej*  old  bye- 
laws — Fart  of  work  carried  out  under  old  bye-laws — 
Bight  to  complete  work  according  to  approved  plan — 
**  Work  commenced  "  before  date  of  new  bye-law8» — 
tlpon  a  summons  against  a  builder  for  unlawfolly 
erecting  a  building  without  complying  with  new 
bye-laws,  the  justices  found  that  the  building  was 
not  *'  work  commenced"  before  the  new  bye-laws, 
and  convicted  the  builder. 

Held,  that  the  approval  of  the  plans  of  the 
building  scheme  and  of  ttie  proposed  terrace  of 
houses  and  the  carrying  out  of  part  of  the  work 
under  the  plans  did  not  confer  an  absolute  right  to 
complete  the  woik  in  accordance  with  the  plans 
and  bye-laws  then  in  force,  and  did  not  entitle  the 
builder  to  say  that  because  some  of  the  work  had 
been  commenced  before  the  repeal  of  the  bye-laws, 
a  building  commenced  after  such  repeal  was  '*  work 
commenced  "  before  such  repeal,  so  as  to  exempt  him 
from  the  operation  of  the  new  bye-laws;  tluit  the 
question  whether  work  had  been  commenced  or 
not  within  the  meaning  of  the  repealing  bye-law 
is  a  question  of  fact  for  the  justices,  and  that  there 
was  evidence  before  them  upon  which  they  could 
propel  ly  find  that  the  building  was  not  work  com- 
menced, aod  that  the  builder  was  properly  convicted, 
—Whits  v.  Sundeblawd  Oorpokation,  K,B  D.i 
88  L.  T.  592. 

2.  Building  bye-laws— Repeal  of  by  new  bye^laws 
— Plan  showing  a  number  of  houses— Deposit  and 
approval  of  plan  under  old  bye-laws — Coflfimencem^nt 
of  part  of  the  work  after  date  of  new  bye-laws — 
Necessity  for  fresh  deposit  of  plan— Commencement  of 
the  ""work  specified  in  such  plan** — Estoppel, — 
Section  27  of  the  Harrogate  Corporation  Act,  1893, 
provided  that  the  deposit  with  the  corporation  of 
any  plan  of  any  building  should  be  null  and  void  if 
^'  the  execution  of  the  work  specified  in  such  plan  " 


should  not  be  comiicnced  within  three  yean,  and 
that  a  fresh  deposit  of  plaus  should,  uoless  th» 
corporation  should  "  other  mse  derermioe."  be 
requisite.  In  1894  a  builder  deposited  a  plan  in 
acoordance  with  the  building  bye-laws  thisn  is 
force,  showing  thereon  a  nnmber  of  houses  proposed 
to  be  erected.  Si>me  of  the  houses  were  oomasenced 
within  tiie  three  years  from  the  deposit;  two 
were  both  commenced  and  completed  after  tha 
three  years  and  a  certificate  given  in  respeot  of  the 
same.  la  1901  the  old  bye-laws  were  repealed  by 
new  bye-laws,  except  as  to  any  work  commenced 
before  the  d*te  of  the  new  bye-laws,  or  any  work 
not  so  commenced  but  of  which  plans  should  bare 
been  approved  before  such  date.  After  these  nsv 
bye-laws  c%me  into  force  the  builder  commenced  to 
erect  a  stable  which  was  one  of  the  buildings  shown 
on  the  plao.  The  c')rp)ration  objected  on  the 
gronnd  that  the  plan  did  not  comply  with  tiie  nev 
b>e-laws. 

Held,  that  the  plan  approved  in  1894  was  not 
one  plan  merely  for  the  whole  of  the  bnildinga 
shown  thereon,  bat  was  really  a  number  of  sspszate 
plans  for  each  building,  and  that  if  the  work  of 
any  particular  building  shown  on  the  plan  ware 
not  commenced  within  the  three  years  of  tike 
deposit  of  the  plan,  the  deposit  would  with  regnd 
to  such  building  be  null  and  void  under  seotioQ  27 ; 
and  consequenUy,  that  the  particular  portions  of  • 
the  work  which  were  not  commenced  until  after  the 
date  of  the  new  bye-laws  did  not  fall  within  either 
of  the  exceptions  of  the  new  bye-laws,  and  that  the 
new  bye-laws  therefore  applied  to  such  portiobs  of 
the  work. 

Held,  further,  that  the  fact  that  the  corporattan 
had  without  objection  allowed  two  of  the  houses  to 
be  commenced  and  completed  after  the  plan  had 
become  void  by  the  lapse  of  the  three  years,  and  had 
given  a  certificate  in  respect  thereof,  did  not  create 
an  estoppel  against  the  corporation  or  show  that 
they  had  *' otherwise  determined*'  that  a  fresh 
deposit  of  plans  was  not  requisite. — Mayob,  Ac.,  of 
Habrogate  v.  Dickinsox.  K,B.D.  ;  88  L.  T.  299l 

3.  Nuisance — Overcrowding— Order  to  inspect — 
Evidence  —  Form  of  order  —  ffouee  —  School.  — 
**  House  "  in  seciion  91  of  the  Public  Health  Act, 
1875,  includes  a  day  school.  Where,  uader  ssotioD 
102,  an  application  is  made  to  a  justice  for  an  order 
to  enter  premises  where  a  nuisance  is  alleged  to 
to  exist,  each  justice  may  consider  whether  there 
are  reasonable  grounds  for  suspecting  there  is  a 
noisance,  aud  may  receive  evidence  as  to  the  tra« 
state  of  the  facta.  If  a  justice  makes  an  order  for 
the  officer  to  enter  to  inspect  such  order  ought  to 
be  made  in  reference  to  a  particular  subjeot-matt^. 
— Wimbledon  Di8tbiot  Council  v.  Hastinos, 
K,B.D.;  87  L.  T.  118. 

4.  Nuisance— Fower  of  lo-al  authority  to  enter 
premises— Fublic  Health  Act,  1875  (38  &  39  Vict,  c 
55),  ss,  102,  306. — It  is  not  competent  for  the  repre- 
senratives  of  a  district  council  exercising  powers 
with  regard  to  nuisances  under  the  Public  Hf  aUh 
Act,  1875,  to  eater  upon  premises  and  inspect  them 
without  first  requesting  the  leave  of  &e  owner. 
They  must  apply  for  admission,  and  if  they  are 
refused,  obtain  an  order  to  admit  from  the  justion 
under  section  102  of  the  Act.— CoNSKTT  Ubbav 
Council  v.  Cbawfobd,  K,B,D.,  669;  [1902]  2" 
K.  B.  183;  72  L.  J.  K.  B.  571 ;  88  L.  T.  836. 

5.  Sanitary  authority — Sewer — Bight  to  drain  iddo 
sewer — Action  for  a  declaration, — ^The  owners  of 
cettain  land  of  about  186  acres  in  extent  proposed 
to  lay  it  out  as  building  land,  and  to  erect  a  large 
numbcj  of  houses  thereon.    Tney  had  a  plan  prt- 
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pared  Bho^iog  sewen  of  different  dimenriont  from 
9in.  to  ISio.  in  diameter,  and  claimed  that  as 
owners  of  the  premises  they  were  entitled  to  con- 
zieot  their  severs  with  the  sever  of  the  G.  District 
Ooano>l,  whtoh  was  only  12in.  in  diameter.  The 
O.  District  Odnnoil  said  that  the  construction  of 
SQch  a  series  of  sewers  was  outside  section  22  of  the 
Public  Health  Act,  1875,  and  that,  if  the  owners 
insisted  on  arbitratioo,  the  G.  District  Council 
would  raise  this  objection  at  every  sta^g^e.  A  writ 
was  then  issued  asking  for  a  dedaration  that  the 
plaintiffs  were  entitlea  to  oonnect  ti^eir  proposed 
seiners  with  the  sewer  of  tiie  defendants,  and  for 
an  injunction  to  restrain  the  defendants  from 
obstructing  the  connection.  The  case  came  on 
upon  a  notice  for  trial  without  witnesses,  but  with- 
out any  consent,  and  by  agreement  it  was  treated 
818  a  motion  for  judgment.  The  claim  to  an  injunc- 
tion was  not  arffued. 

Held,  that,  although  there  is  jurisdiction  under 
ord.  25,  r.  5,  to  make  a  declaratory  order,  the 
jurisdiction  is  one  to  be  exercised  with  extreme 
o&ntion ;  that,  as  no  portion  of  the  estate  had  been 
built  on  and  no  drains  or  sewers  constructed,  it  was 
inexpedient  to  make  a  declaration  tlwt  theplaintiffd 
h.ad  a  legal  right  to  connect  tiieir  sewers  when 
made  with  that  of  the  defendants. — Fabeb  v, 
Ck)SW0BTH  XTbban  OoxmoiL,  Ch.D.  8 win/en  Eady, 
•/:  ;  88  li.  T.  549. 

RAILWAY:— 

\.  ^*  Aocommodaiion  toorka*^ — Level  crosiing — 
Eixteni  of  right  of  user— Grant  of  eaeement — Rail- 
ways Clauses  Consolidation  Act,  1845  (8  t£;  9  Vict.  c. 
20),  ss.  16,  68-76.— A  railway  company's  line 
severed  an  ovmer's  land  and  crosied  on  the  level  a 
tram-line  of  the  owner  by  which  goods  and  traffic 
from  the  owner's  land  and  coals  from  a  colliery  not 
on  his  land  were  conveyed  to  a  neighbouring  port 
The  railway  company,  when  purchasing  the 
premises,  entered  into  an  agreement,  dated  the 
13th  of  March,  1868,  with  the  owner  that  they 
-would  construct  and  maintain,  *'  for  the  accommo- 
dation of  the  owners  and  occupiers  for  the  time 
bcdng  of  the  lands  adjoining  tiie  railway,"  oertsin 
works,  including  a  level  crossing  for  the  tram-line. 
The  defendant,  the  owner's  successor  in  title,  after- 
wards daimed  to  be  entitled  to  convey  over  the 
level  crossing  goods  and  traffic  brought  on  to  her 
land  from  other  plaoes,  whether  situate  on  her 
estate  or  not. 

Held,  that  the  defendant  was  not  entitled  to  uie 
the  level  crossing  for  the  purpose  of  conveying 
ffoods  and  traffic  so  as  substantially  to  increase  the 
burden  of  the  eMcment  by  altering  or  enlarging 
its  character,  nature,  or  extent  as  enjoyed  at,  or 
previously  to,  the  date  of  the  agreement  of  the  13th 
of  March,  1868,  or  as  since  enjoyed  by  the  defend- 
ant or  her  predecessors  in  title,  u,  owing  to 
acquiesoenoe  or  otherwise,  such  subsequent  enjoy- 
ment was  binding  on  the  plaintiff  company. 

Dictum  of  Fitz^ibbon,  hJ.,  in  Oreai  Northern 
Railufay  Co.  v.  M'Alitter,  [1897]  1  Ir.  R  587,  at 
p.  605,  approved.— Gkbat  Western  Bailway  Co. 
V,  Talbot,  C.A.,  312;  [1902]  2  Ob.  759  ;  71  L.  J. 
Oh.  835;  87  L.  T.  405. 

2.  Carriage  of  merchandize — Rates — Sidings  pro- 
vided by  trader — Rebate  for  station  or  service  terminals 
— Jurisdiction  of  commissioners. — The  Bailway  and 
Caual  Traffic  Act,  1894,  by  s.  4,  provides  that 
"  whenever  merchandize  is  received  or  delivered  by 
a  vailway  company  at  any  siding  or  branch  railway 
not  bekmging  to  the  company,  and  a  dispute  arises 
between  tiae  railway  company  and  the  consignor  or 
consignee  of  such  merchandize  as  to  any  aUowsno^ 


or  rebate  to  be  made  from  the  rates  charged  to 
such  consignor  or  consignee  in  respect  that  the 
railway  company  does  not  provide  station  accommo- 
dation or  perform  terminal  services,  the  Bailway 
and  Canal  Commissioners  shall  have  jurisdiction  to 
hear  and  determine  such  dispute,  and  to  determine 
what,  if  any,  is  a  reasonable  and  just  alio  trance  or 
rebate."  The  plaintiffs  received  nom  and  delivered 
to  the  defendant  company  large  quantities  of 
merchandize  at  a  siding  belonging  to  the  plaintiffs, 
in  respect  of  which  the  company  did  not  provide 
any  station  accommodation  or  perform  any  terminal 
services  at  that  siding.  They  were  charged  ths 
same  rate  as  were  diarged  to  other  traders  for 
similar  traffic,  in  respect  of  which  the  company  dli 
provide  station  accommodation  and  perform  service 
terminals ;  and. they  daiaaed  an  allowance  or  rebate 
under  section  4  of  the  Aot.  The  Bailway  Com- 
missioners decided  that  a  rebate  should  be  made. 
Sir  Frederick  Peel  decided  upon  the  ground  that 
the  rebate  could  be  ordered,  whether  any  charge  for 
station  or  service  terminals  was  in  fact  included  In 
the  rate  or  not;  an')  Wright,  J ,  expreiped  sn 
opinion  to  the  same  effect.  But  Wright,  J.,  and 
Lord  Cobham  both  decided  that  a  charge  for  station 
or  service  terminalf  was  in  fact  included  in  the 
rats. 

Held,  that,  as  the  majority  of  the  commissioners 
had  decided  that  the  rebate  should  be  made  upon 
the  g^uud  that  a  charge  for  station  or  service 
termmals  was  in  fact  included  in  the  rate,  the 
appeal  would  not  lie. — Yiokbbs,  Sons,  &  Maxdc 
V.  Midland  Bailwat,  C,A.  ;  87  L.  T.  665. 

3.  Contract  of  carriage — Conveyance  of  goods  by 
passenger  train — Collection  and  delivery — Inclusive 
charge  for  carriage  arid  collection  of  goods — Sptcial 
Act---Railways  Glauses  Consolidation  Act,  1845  (8  & 
9  Vict.  c.  20),  s.  90.— A  schedule  of  the  statutory 
maximum  rates  and  charges  authorized  to  be  taken 
by  a  railway  company  for  the  convayauce  of  goods 
coutaioed  a  provision  that  the  company  should  not 
be  under  obligation  to  carry  non-perishable  goods 
by  passenger  train.  The  company  announced  to 
the  public  their  willingness  to  carry  tailors' 
dothmg  by  passen^r  train  at  a  "  collected  and 
deliver^  "  rate  specified  in  a  scale  of  charges  which 
they  published.  The  plaintiffis,  who  were  common 
carriers  at  Bristol,  sent  parcels  of  tailors'  clothing 
from  Bristol  to  Southamptoi  by  the  oompaoy'd 
passenger  train,  having  themselves  collected  the 
goods  at  Bristol  and  iiauded  them  over  to  the 
company  at  their  passenger  station.  The  plaintiffs 
paid  to  the  company,  under  protest,  the  scale 
charge ;  and  brought  an  action  against  them  for 
money  had  and  received,  claiming  to  be  entitled  to 
a  rebate  from  the  defendants  in  respect  of  the 
oolleotion  of  the  goods  at  Bristol. 

Held,  tha^j  the  plaintiffs  were  not  entitled  to  any 
rebate,  and  that  the  action  was  not  maintainable. 
—Stone  v.  Midland  Bailwat  Co.,  K.B.D.; 
[1903]  1  K,  B.  741 ;  72  L  J.  K  B.  377 ;  88  L.  T. 
92. 

4.  Exercise  of  statutory  powers— Unreasonableness. 
— ^The  defendants  wera  authorized  by  statute  to 
carry  out  certain  works  in  connection  with  theL 
undertaking,  and  were  in  the  habit  of  carrjing  on 
work  on  the  site  of  a  proposed  station  by  night  as 
well  as  by  day.  Tae  plaintiff,  who  occupied  a 
house  close  to  this  site,  brought  an  action  to 
restrain  the  defendants  from  working  at  night, 
alleging  that  such  work  rendered  his  house 
tininh£itable,  and  was  a  vexatious  and  unreason- 
able abuse  by  the  defendants  of  their  statutory 
powers.   He  also  claimed  damages.     This  was  a 
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■ummons  under  ord.  26,  r.  4,  to  strike  oat  the 
plaintiff's  statement  of  claim  as  disclosing  no  cause 
of  action,  on  the  ground  that  no  action  would  lie 
for  mere  nnreasonableness  in  the  exercise  of  a 
statatory  power.  The  court  refused  to  hear  the 
application  in  this  form,  stating  that  it  was  only  to 
be  used  when  actions  were  dearly  frivolous  and 
vexatious.  By  consent  it  was  arranged  to  treat  the 
summons  as  amended  so  as  to  be  an  application  to 
try  a  preliminary  point  of  law  imder  ord.  25,  r.  2. 
^  Held,  that,  upon  the  assumption  that  working  at 
night  was  unreasonable  and  rendered  the  plaintiff's 
house  uninhabitable,  a  good  cause  of  action  was  dis- 
closed. The  fact  that  compensation  could  be 
obtained  under  section  68  of  the  Land  Clauses  Gon- 
solidation  Act,  1845,  did  not  exclude  the  regulating 
and  restraining  jurisdiction  of  the  court. — Bobebts 

V,  CHABINa  GbOSS,  BtJSTON,  AND  EUjOIFSTBAD  BAIL- 

WAY,  OLD.  Farwelh  J. ;  87  L.  T.  732. 

6.  Minerals  under  railway — Owner  desiring  to 
work  minerals— Purchase  and  compensation— Act 
under  which  land  purchased  repealed  by  later  Act — 
Saving  by  later  Act  of  rights  accrued  under  earlitr 
^d.— When  the  surface  of  land  has  been  sold  under 
the  provisions  of  a  special  Act  which  lays  down  cer- 
tain terms  with  respect  to  the  minerals  and  the  pur- 
chase thereof,  and  that  Act  is  repealed  by  a  later 
statute  which  enacts  a  different  set  of  conditions  less 
favourable  to  the  surface  owner  in  respect  of  the 
minerals,  but  also  provides  that  the  repeal  is  not  to 
annul  or  prejudice  any  purchase  or  sale  made  under 
the  earlier  statute,  the  rights  and  obligations  of  the 
parties  with  respect  to  the  sale  of  the  minerals  or 
compensation  for  the  same  are  regulated  by  the 
earlier  and  not  by  the  later  legislation. — ^London 
AND  Noeth-Westben  Bailwai?  v.  Walkee,  U*L,  : 
[1903]  A.  0.  289;  72  L.  J.  K.  B.  678;  88  L.  T, 
706. 

6.  Negligent— Train  in  motionSJiutting  door 
without  notice— Injury  to  passenger, — B.,  beiog  a 
passenger  from  D.  to  U.,  at  L.,  some  people  getting 
into  the  carriage,  he  put  his  hand  in  tiie  doorway. 
While  the  train  was  moviog,  the  door  was  banged 
to  by  a  servant  of  the  defendant  company  without 
any  notice  or  warning,  and  B.'s  hand  was  injured. 

Held,  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  company. — Benson  v.  Fueness 
Bailway  Co.,  K.B.D.;  88  L.  T.  268. 

7.  Passenger— Fare— Travelling  beyond  station  to 
which  ticket  is  taken — Fare  for  whole  distance  more 
than  sum  of  intermediate  fares— Eight  of  company  to 
charge  difference  between  fare  paid  and  the  through 
fare. — The  defendant,  who  intended  to  travel  from 
Huddersfleld  to  Manchester,  took  a  ticket  only  to 
Stalybridge,  an  intermediate  station.  The  fare  from 
Huddersfleld  to  Manchester  was  28.  3d.,  and  to 
Stalybridge  Is.  6d.,  and  the  fare  from  Stalybridge 
to  Manchester  7d.  At  Stalybridge  the  collector 
took  defendant's  ticket  and  demanded  9d.,  being  tiie 
difference  between  the  fare  which  the  defendant 
had  paid  and  the  through  fare  from  Huddersfleld 
to  Manchester.  This  the  defendant  refused  to  pay, 
but  tendered  7d.,  the  local  fare  between  Stalybridge 
and  Manchester.  This  was  not  accepted,  but  he 
was  permitted  to  proceed  by  the  same  train  to 
Manchester.  By  the  regulations  printed  in  the 
company's  time-tables  a  passenger  using  a  ticket 
for  any  other  station  than  that  for  which  it  was 
issued  was  liable  to  pay  the  di^erenoe  between  the 
sum  actually  paid  and  the  fare  between  the  stations 
from  and  to  which  he  travelled;  and  passengers 
could  not  re-book  at  an  intermediate  station  by  the 
same  train.  In  an  action  by  the  company  to 
recover  9d., 


Held,  that  the  conditions  were  part  of  tlie  oosi- 
tract,  and  the  defendant  was  bound  to  pay  the 
difference  between  the  sum  he  had  paid  and  the 
through  fare  from  Huddersfleld  to  Manchester. — 
London  and  Noeth-Westeen  Bailway  v.  Hinch- 
CUFFE.  K.B.D.,  656;  [1903]  2  K.  B.  32 ;  72  L.  J. 
K.  B.  630 ;  88  L.  T.  800. 

BATING:— 

1.  Appeal  from  special  sessions — Jurisdiction  of 
quarter  sessions  over  costs  before  special  sessions — 
Poor  rate — Parochial  Assessments  Act,  1836  (6^7 
Will.  4,  c.  96),  s.  6. — Where,  upon  an  appeal  from 
special  sessions  under  section  6  of  the  Parochial 
Assessments  Act,  1836,  the  quarter  sessione  allow 
the  appeal,  the  quarter  sessions  have  jurisdiction 
to  set  aside  the  order  of  the  special  sessions,  giving 
costs  to  the  successful  party  at  the  special  eeasions, 
and  also  to  order  that  the  uniuccessful  fsaty  at  the 
special  sessions  shall  be  paid  the  costs  incarred  by 
him  at  the  special  seastons. — ^Bex  v.  Gobitwall 
JusTlOES,  K.B.D.  ;  [1903]  2  Z.  B.  178;  72  L.  J. 
Z.  B.  622;  88  L.  T.  775. 

2.  Lease  of  tolls — Occupation  of  bridge — LiabUity 
of  lessee. — By  a  lease  the  x.  Corporation  denodeed  to 
P.  for  three  years,  in  considetration  of  a  yearly 
rent,  the  tolls  and  toll-house  of  the  S.  bradge. 
There  were  certain  reservations  in  favour  of  the 
corporation,  and  P.  covenanted  to  pay  the  rent, 
rates,  and  taxes  in  respect  of  the  bridge,  toll- 
house, &o.— Peecy  v.  Hall,  K.B»D.  ;  88  L.  T.  830. 

3.  Occupation — General  district  rate — Exemption 
on  ground  of  non-oocupation — House  used  in  summtr 
months — Furniture  removed  duriTig  winter  months — 
Fittings  left  in  house — Intention  of  returning  to  house. 
—The  res^iondent  took  a  lease  of  a  house  And  fur- 
nished it  for  the  purpose  of  receiving  boarders. 
She  did  not  reside  in  tiie  house,  and  in  December, 
1900,  she  removed  from  the  house  all  her  famiture 
and  effects,  except  certain  fixtures,  fittings,  and 
things  which  she  had  hired  from  the  previous 
tenant  She  intended  to  return  to  the  house  in  the 
following  summer,  and  in  May  she  returned  and 
refurnished  the  house,  but,  witii  the  exception  of 
the  fittings  and  things  left  therein,  the  house  was 
empty  from  December,  1900,  to  May,  1901.  The 
respondent  daimed  exemption  from  a  general 
district  rate  for  the  period  from  December,  1900,  to 
May,  1901,  on  the  ground  that  during  that  period 
the  house  was  << unoccupied''  within  the  meaning 
of  section  211,  sub-section  2,  of  the  Public  Health 
Act,  1876. 

Held,  that  the  proper  inference  of  law  was  that 
the  respondent  h^  t^e  beneficial  occupation  of  the 
house  during  the  whole  of  the  period,  and  was 
therefore  not  entitied  to  the  exemption  in  section 
211,  sub-section  2,  of  tiie  Act  in  favour  of  unocoa- 
pied  premises,  but  was  liable  to  the  rate  for  the 
whole  period.— Gage  v.  Ween,  K.B.D.  ;  87  L.  T. 
271. 

4.  Poor  rate — Canal — No  beneficial  occupation.— By 
an  Act  of  George  III.  the  appellants  were  authoiissd 
to  make  a  canal  and  they  were  to  be  rated  in  respeet 
of  the  lands  taken  in  pursuance  of  the  Act  in  the 
same  proportion  as  other  lands  lying  near  were  ot 
should  be  rated  and  as  they  would  be  rateable  in 
case  the  same  were  the  property  of  individuals  in 
their  natural  capacity.  Coal  being  worked  near  a 
portion  of  the  canal,  it  began  to  subside  and  had  to 
oe  closed  and  could  not  be  used. 

Held,  that  this  portion  was  rateable  as  if  it  were 
open  for  canal  traffic  and  in  fact  being  so  used.— 
Glamoeganshiee  Ganal  Go.  v.  Meethye  Tydfil 
Union,  K.B.I), ;  88  L.  T.  86. 
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5.  Poor  rate — Exemption^ Premises  used  for  Crown 
purposes — Police  residence  with  cell, — Certain  premises 
were  formerly  the  lodge  of  an  M  prison  now 
pulled  down.  They  were  occupied  hy  two  members 
of  the  county  constabulary,  and  were  formerly  used 
as  a  police  station  with  two  cells.  The  premises 
are  now  used  for  the  residence  of  two  oonstables  and 
their  families,  and  one  of  the  cells  is  still  retained 
for  the  detention  of  prisoners.  A  certain  weekly 
sum  is  deducted  from  the  pay  of  the  constables  as 
rent  in  respect  of  their  occupation  of  part  of  the 
premises.  No  police  books  are  kept  there,  and 
charges  are  not  taken  there.  The  whole  of  the 
premises  are  subject  to  the  inspection  of  the 
Goyemment  inspector  of  police,  bat  no  inspection 
had  been  made  for  six  7  ears,  though  they  were 
yearly  inspected  by  the  county  surveyor. 

Hdd,  that  the  premises  were  not  exempt  from 
the  poor  rate,  as  being  used  for  police  purposes. — 
Monmouth  Ovebseebs  v.  Monmottthshire 
County  Council,  K,B,D,  ;  87  L.  T.  65. 

6.  School — "  Voluntary  school  "^—Exemption  from 
rates^Voluritary  Schods  Act,  1897  (60  Vict  c.  6),  «. 
3. — ^A  butldiog  maintained  and  used  as  an  institu- 
tion for  the  maintenance  and  education  of  orphan 
and  fatherless  girls,  daughters  of  soldiers  and  sailors, 
who  receive  an  elementary  and  religious  education 
and  practical  instruotioa  for  domestic  service,  and 
who  reside  in  such  building,  is  not  a  building  used 
exclusively  or  mainly  for  the  purposes  of  the  school- 
rooms, offices,  or  playground  of  a  voluntary  school, 
so  as  to  be  exempt  from  rates  by  virtue  of  section 
3  of  the  Voluntary  Schools  Act,  1897.— Patbiotig 
Fund  Commissignebs  v.  Wandswobth  Bobough, 
K.B.D. ;  88  L.  T.  866. 

Bee  Poor  Law,  2,  3. 

BECBIYEB.— See  Mortgage,  5. 

SALE  OP  GOODS  :— 

1.  Implied  warranty — Saie  of  specific  chattel — Sale 
for  '* particular  purpose" — Sale  of  Goods  Act,  1893 
(66  &  57  Vict,  c.  71),  a,  14,  subsection  1.— The 
plaintiff,  who  was  a  draper,  went  to  the  shop 
of  the  defendant,  who  was  a  chemist,  and 
asked  him  for  an  indiarubber  hot-water  bottle 
for  the  use  of  his  wife,  who  was  suffering 
from  cramp.  The  defendant,  who  did  not  himself 
manufacture  hot-water  bottles,  showed  the  plain- 
tiff a  bottle,  and  upon  being  asked  whether  it 
would  stand  ooilioff  water,  he  said  that  it  would 
not,  but  that  it  woukI  stand  hot  water.  The  plain- 
tiff bought  the  bottle,  and  while  his  wife  was 
using  it  it  burst  and  scalded  her.  In  an  action  to 
recover  damages  for  breach  of  warranty,  Uie  jury 
found  that  the  bottle  when  sold  was  not  fit  for  use 
as  a  hot- water  bottle,  and  that  this  was  the  cause 
of  its  bursting. 

Held,  by  Walton,  J.,  and  the  Court  of  Appeal, 
that  there  was  an  implied  warranty  that  the  bottle 
was  fit  for  the  particular  puipDse  for  which  it  was 
required  within  section  14,  sub -section  1,  of  the 
Sale  of  Goods  Act,  1893,  the  purchaser  having  in 
the  circumstances  made  knovni  that  purpose  to  the 
seller,  so  as  to  show  that  he  relied  on  the  seller's 
skill  or  judgment.— Pbbist  v.  Last,  (7.-4.,  678 ; 
[1903]  2  K.  B.  148. 

2.  Negligence— Dangerous  goods — Knowledge  of 
vendor — Duty  of  vendor  to  purchaser — Warranty  of 
fitness— Sale  of  Goods  Act,  1893  (66  cfc  67  Vict,  c.  71), 
8.  14. — Where  the  vendor  of  a  tin  containing  disin- 

.  fectant  powder  knew  that  it  was  likely  to  cause 

danger  to  a  person  opening  it,  unless  special  care 

'  was  taken,  and  the  danger  was  not  such  as  pre- 


sumably would  be  known  to  or  appreciable  by  the 
purchaser,  unless  warned  of  it, 

Held,  that,  independently  of  any  warranty,  there 
was  cast  upon  the  vendor  a  duty  to  warn  the 
purchaser  of  the  danger. 

Where  one  of  the  rules  of  a  co-operative  society 
stated  that  no  warranties  were  given  with  goods 
sold  by  the  society,  except  on  the  written  authority 
of  one  of  the  managing  directors  or  the  assistant 
manager. 

Query,  whether  the  rule  had  the  effect  of  ex- 
cluding the  implied  warranty  that  an  article  sold 
for  a  particular  purpose  is  fit  for  that  purpose. — 
Olabkb  v.  Aiunr  and  Navy  Co-ofebative 
Society  (Limited),  0,A,;  [1903]  1  K.  B.  166;  72 
L.  J.  Z.  B.  163;  88  L.  T.  1. 

3.  Warranty — Implied  warranty — PurcJuue  hy 
description — Merchantable  quality ^ScUe  of  beer  by 
retail  in  public-JMUse—Purchqse  in  reliance  on  good 
name  of  particular  beer — Beer  containing  arsenic — 
Sale  of  Goods  Act,  1893  (66  &  67  Vict.  c.  71),  s,  14, 
sub-section  2. — ^The  plaintiff  was  in  the  habit  of 
drinking  beer  in  the  defendant's  public-house, 
where  H/s  beer  was  sold  exolusivdy.  Having 
been  poisoned  by  arsenic  contained  in  the  beer,  he 
brought  an  action  for  breach  of  an  implied 
warranty  on  the  sale  of  the  beer  that  it  was  fit  to 
drink.  The  jury  found  that  the  plaintiff  did  not 
buy  the  beer  in  reliance  on  the  skill  or  judgment 
of  the  defendant,  but  because  he  preferred  that 
particular  beer  and  in  reliance  on  the  good  name 
of  EC's  beer. 

Held,  that,  though  there  was  no  implied 
warranty  under  sub-section  1  of  section  14  of  the 
Sale  of  Goods  Act,  1893,  there  was  an  implied 
warranty  under  sub-section  2  that  the  beer  was  of 
merchantable  quality ;  for  on  the  finding  of  the 
jury  the  sale  of  the  beer  must  be  taken  to  have 
been  a  sale  by  description. — ^Wbbn  v.  Holt,  C.A,^ 
436;  [1903]  1  Z.  B.  610;  72  L.  J.  K.  B.  840 ;  88 
L.  T.  282. 

SATISFACTION:— 

Marriage  settlement — Covenant  to  pay  trustees 
specific  sum  ^Failure  to  comply — Policies  effected 
under  Married  Women^s  Property  Act,  1870,  a.  10. — 
To  ascertain  the  intention  as  to  satisfaction,  the 
position  at  the  time  the  transaction  said  to  be 
a  satisfaction  took  place  must  be  looked  at,  and 
not  merely  the  actual  result. — Cabtwbiqht,  Be, 
Cabtwbight  V,  Cabtwbiqht,  Ch,D,  Kekewich,  J., 
666 ;  [1903]  2  Oh.  306 ;  72  L.  J.  Ch.  622  ;  88  L.  T. 
864. 

SCHOOL:- 

Endowed  school — ScJieme  hy  commission's — Effect 
— Abrogation  of  old  statutes, — A  scheme  for  the 
government  of  an  endowed  school  framed  by  the 
commissioners  under  the  Endowed  Schools  Act, 
1869  (32  &  33  Yict.  c  66),  abrogates  all  pre- 
existing statutes  except  so  far  as  they  may  be 
expresuy  preserved  by  such  scheme. — Dean  and 
Chapteb  of  Chesteb  v.  Bishop  of  Chesteb, 
ff.L, ;  87  L.  T.  618. 

SCHOOL  BOARD  :~ 

Esiablishment  of  pupil  teachers^  centres — Buildings 
separate  from  elementary  schools — Higher  education — 
P<ywer  to  expend  rates  on  such  centres — Elementary 
Education  Act,  1870  (33  tfc  34  Vict,  c,  76).— A  school 
boaurd,  though  it  may  give  instruction  to  pupil 
teachers  in  non-dementary  subjects  so  long  as  such 
instruction  is  given  in  public  elementary  schools, 
bas  no  power  to  establish  at  the  expense  of  the 
rates  pnpil  teaohon*  centres  in  separate  buildings. 
.     rphe  eatabUslimQiit  oi  such  centres  amounts  to  fiie 
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establiflliment  of  non-elementaiy  sohools,  and  falls 
within  the  decision  in  Bex  y.  Uockerton,  49  W,  B. 
433,  [1901]  1  K  B.  726.— Dybe  v.  Lowdon  School 
BoAM),  a  A.,  34;  [1902]  2  Oh.  768;  72  L.  J.  Ch. 
10 ;  87  L.  T.  225. 

SOOTLAND,  LA.W  of  :— 

Feu-contract — Gonstrudion — Stipulation  for  addi- 
tiofial  rent  for  ground  "  on  which  huildinga  shall  he 
erected^** — Land,  which  then  consisted  of  a  mansion- 
house  and  grounds,  was  let  upon  a  contract  by 
which  a  feu-duty  (or  rent)  of  £5  an  acre  was 
reserved,  and,  it  being  in  the  contemplation  of  the 
parties  that  the  land  might  eventually  come  to  be 
used  as  building  land,  a  provision  was  inserted  for 
an  additional  duty  <*  for  every  square  pole  of  the 
said  piece  of  ground  on  which  buildings  shall  be 
erected,"  with  an  exception  in  the  case  of  additions 
to  the  mansion-houBe,  or  the  building  of  a  lodge. 
Other  buildings  were  afterwards  erected  on  the 
land. 

Held,  that  the  additional  duty  was  only  payable 
for  l«nd  on  which  buildings  were  actually  erected, 
and  not  for  land  accessory  to  such  buildings,  though 
it  might  be  incapable  of  separate  occupation. 
— MoPaklanb  v.  Stikling -Maxwell,  H.L.  ;  87 
L.  T.  554. 

See  Conflict  of  Laws,  4 ;  Judgment,  1  ^  Poor 
Law,  1. 

SEQUB8TB  ATION  :— 

Practice— Chose  in  action — Banker— Customer — 
Dealings  with  customer*B  account  after  notice  of  writ 
of  sequestrcUion  against  customer, — Mere  notice  of  a 
writ  of  sequestration  does  not  bind  a  chcse  in  action 
in  the  hands  of  a  third  party. 

A  defendant  in  an  administration  action  was 
ordered  to  pay  a  sum  of  £136  odd  into  court  to  the 
credit  of  the  action.  Failingtodo  so,  a  wcit  of  seques- 
tration was  issued  against  him  on  the  20th  of  May, 
1902.  The  sequestrators  attended  at  the  defend- 
ant's bank  on  the  same  day  and  gave  notice  of  the 
writ,  and  demanded  payment  to  themselves  of  the 
amount  (which  consisted  of  £204  odd)  standing  to 
defendant's  credit  at  that  date.  The  bunk  under- 
took not  to  deal  with  defendant's  account  pending 
consultation  with  their  solicitors.  Notwi&stand- 
ing  the  undertaking,  the  defendant  was  permitted 
to  draw  on  his  account,  and  on  the  22nd  of  May 
his  balance  was  reduced  to  £137  odd.  On  the  22ad 
of  May  the  sequesixalors  gave  formal  notice  in 
writing  of  the  writ  to  the  bank,  and  took  out  a 
sumn^ons  asking  that  the  bank  might  be  ordered  to 
pay  to  them  the  amount  standing  to  the  defend- 
ants credit  in  the  books  of  the  bank  on  the  20  th  of 
May,  1902. 

Held,  that  an  order  could  not  be  made  for  the 
full  sum  of  £204  standing  to  defendant's  credit  at 
the  bank  ou  the  20th  of  May,  but  an  order  was 
made,  without  costs,  for  the  amount  standing  to 
defendant's  credit  at  the  bank  on  the  22ud  of 
May,  1902.— Pollard.  Bk,  Pollabd  v.  Pollabd, 
Gh.D,  Joyce,  e/:.  Ill ;  87  L.  T.  61. 

See  Bflmkraptcy,  19. 

SBTTLBD  hlLtilD  :— 

1.  ApportUmmeni  —  Authorized  security  —  Loss- 
Period  of  account  —  Tenant  for  life  and  re- 
mainderman —  Hotchpot.  —  Where  an  authorized 
security  becomes  msuffident  and  there  is  a 
partial  loss  of  capital  and  income,  the 
account  necessary  to  apportion  the  amount  realized 
between  life  teuant  and  remainderman  must  be 
taken  from  the  date  when  it  was  first  assertained 
that  the  security  was  insufficient  up  to  the  date  of 
realization,    the   life  tenant  bringing  all  income 


receive  1  during  that  period  into  hotchpot. — ^Philli- 
MOBE,  Be,  Phillimoeb  v.  Hkbbsbt,  OhJ), 
SwinfenEady,  J. ;  [1903]  1  Oh,  942;  72  L.  J,  Clu 
591 ;  88  L.  T.  765. 

2.  Capital  money — Improvement — AddiHona  witi 
a  view  to  letting^ Structural  additions— Elediric  Ugkt 
instaUation-Settled  Land  Act,  1882  (45  &  46  Vid  c 
38),  s.  25— Settled  Land  Act,  1890  (58  d:  54  Fief,  c 
69),  a.  13  (ii.).— The  word  *'  additions  "  in  sectioa  13 
(ii.)  of  the  Settled  Land  Act,  1890»  means  straotiual 
additions. 

The  installation  of  electric  light  in  a  maosiott- 
house,  though  necessary  to  enable  the  place  to  be 
let,  is  not  an  addition  to  the  house  within  themeao- 
ing  of  the  section,  and  therefore  canaot  be  paid  for 
out  of  capital  moneys. 

In  re  Freake's  Settlement,  50  W.  B.  237,  [1902]  1 
Ch.  97,  overruled. 

In  reGasMVs  Settled  Estates,  42  W.  B.  219,  [18&tj 
1  Oh.  485,  and  In  re  Clarices  Settlement  Tru^  50 
W.B.585,  [1902]  2  Ch.  327,  approved.— Biao&ayb's 
Settled  Estates.  Be,  C,A.,  437 ;  [1903]  1  Ch. 
560 ;  72  L  J.  Ch.  317 ;  88  L.  T.  253. 

3.  Compound  setHemMit — Appointtnent  of  trustees 
— Solicitor  for  tenant  for  life  as  trustee  of  9dtlemud 
—Settled  Land  Act,  1882,  s.  2,  sub-sectunu  1»  8;  i. 
38. —The  trustees  of  a  compound  settlement  cannot 
be  Validly  appointed,  under  section  2  (8)  of  the 
Settled  Land  Act,  1882,  trustees,  for  the  purposss 
of  the  Settled  Land  Acts,  by  a  declaration  to  that 
f  ffiect  contained  in  a  document  forming  one  of  the 
documents  composing  the  compound  setdemept^  to 
which  document  some  of  the  beneficiaries  inter- 
ested under  the  settlement  are  not  partjes  nor 
bound  by  its  provisions;  and  consequently,  not- 
withstanding such  declarations,  trustees  te  the 
purposes  of  the  Settled  Land  Acts  would  have  to 
be  appointed  by  the  court. 

The  general  rule  that  the  court  will  not  appoint 
ihe  solicitor  of  the  tenant  for  life  a  trustee  il  the 
settlement  will  only  be  departed  from  when  it  can 
be  shown  that  his  appointment  will  be  more 
beneficial  than  that  of  any  other  person. 

Tberule  l«id  down  in  In  re  Kemp*s  SetUedEsiaks, 
31  W.  B  930,  24  Ch.  D.  485.  followed.— ^bsbe's 
Settled  Estates,  Be,  Ch.D,  Byme^  J,,  262 ;  [\90IS\ 
1  Ch.  75  ;  72  L.  J.  Ch.  59;  88  L.  T.  158. 

4.  Compour^  settlement — Besettlement — New  life 
estate  **  iurestoratufh  arid  continuance  of**  former  life 
estate — Appointment  of  trustees  for  the  purposes  of  the 
Settled  Land  Acts— Settled  Land  Act,  1882  (45  d'  46 
Vict.  c.  38).  ss.  2,  20,  22,  ^0— Settled  Land  Ad,  1890 
(53  (fc  54  Vict,  c  69),  s.  4.— In  1850,  under  a  will, 
lands  were  settled  to  the  use  of  A.  for  life,  with 
remainder  to  B.  in  tail,  and  A.  was  thereby  em- 
powered to  create  a  jointure  rent-charge  for  his 
wife.  In  1872  A.  by  deed  charged  the  lands 
with  a  jointure  for  his  wife.  In  1895  A.  and  B  by 
a  disentailing  assurance  conveyed  the  lands  to  sn^ 
tises  as  A.  and  B.  should  jointly  appoint,  and  by  a 
deed  of  resettlement  of  even  date  they  appotntid 
the  lands  to  the  use  of  A.  for  life  "  in  restoration 
and  continuance  of  his  former  life  estate  under  the 
will,''  with  remainder  to  B.  in  fee;  and  by  this 
4eed  of  resettlement  persons  were  appointed  to  be 
trustees  of  the  deed  of  resettlement,  and  were  also 
thereby  expressed  to  be  appointed  trustees  thereof 
<' lor  all  the  purposes  ol  the  Settled  Land  Aots." 
A.  contracted  to  sell  the  lands  as  tenant  for  life 
under  the  Settled  Land  Acts.  Upon  objeotkn 
taken  by  the  purchaser. 

Held,  that  the  only  settlement  under  which  A« 
could  exerdse  the  statutory  power  of  sale  under 
the  Settled  Land  Acts  was  the  "compound  settle* 
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ment,"  oousiatiDg  of  the  wi]l«  the  jointure  de<  d, 
the  disentailiiig  deed,  and  the  deed  of  resettlement ; 
'that  DO  trustees  of  such  compound  settlement  for 
tbe  purposes  of  the  Settled  Luid  Acts  in  faot 
existed;  and  that  unless  and  until  saoh  trustees 
-were  appointed  or  a  consent  given  to  have  the 
pnrchase-money  paid  into  court,  the  vendor  could 
not  make  a  good  title  to  the  purchaser.— Gobn- 
^wtaixis-West  akd  Munro's  CoNnuLCT,  Kb,  Ch.D. 
I-artoelh  «/..  602;  [1903]  2  Oh.  160;  72  L.  J.  Oh. 
499;88Ii.T.  351. 

5.  Exchange  of  easementi— Settled  Land  Act,  1890 
(53  <fc  54  Vict,  c.  69),  «.  5. — ksx  exchange  of  ease- 
ments, apart  from  any  exchange  or  partition  of 
land,  IS  authorized  by  the  Hettled  Laod  Act,  1890, 
8.  5.— Bbaokkn'8  Sbttlbmbnt,  Rx,  Oh,D,  Smr^fen 
Eady,  J.,  411;  [1903]  1  Co.  266;  72  L.  J.  Oh. 
101 ;  87  L.  T.  743. 

6.  Sale^Li/e  estate— Merger— SetOed  Land  Act, 
1882  (45  &  46  Vict.  c.  38),  «.  50.— Where  a  tenant  for 
life  has  parted  with  his  life  estate  in  an  undivided 
abare  of  the  property  to  remaindermen,  and  he 
oontinues  to  be  beneficially  entitled  to  the  remaining 
portion,  the  whole  property  is  still  settled  land,  and 
he  can  make  a  title  to  the  entirety  with  the  consent 
of  the  assignees. 

In  re  Mundy  and  Bopei^a  Contact,  47  W.  E.  226, 
[1899]  1  OiJ.  275,  considered.— Bablow*s  Ooirr&iLOT, 
£e,  C^.D,  Swinfen  Eady, .A,  399 ;  [1903]  1  Oh.  382 ; 
72  L.  J.  Oh.  214  ;  88  L.  T.  84. 

7.  Tenant  for  life — Annuitante  entitled  to  rents  and 
profits  of  land — Tenant  for  life,  persons  having 
together  thepowersof  a—Settlement— Settled  Land  Act, 
1882  (45  db  46  Vict.  c.  38),  «.  2,  sub-sections  5, 6 ;  «.  58, 
eub-section  1  (u;.).— A  testator  devised  his  residuary 
xeal  and  personal  estate  to  trustees  upon  trust  to 
pay  out  of  the  rents  and  profits  several  l^e  annuities 
to  persons  specified,  aud  directed  that  if  in  any 
year  there  should  be  a  surplus  of  the  income  of  his 
residuary  real  and  personal  estate  over  the  total 
aouount  of  the  annuities,  the  trustees  should  divide 
tho  same  between  such  of  the  annuitants  as  should 
be  hving  in  shares  proportionate  to  the  amount  of 
the  aonuities  to  which  they  should  be  then 
entitled.. 

Held,  that  as  the  annuitants  for  the  time  being 
were,  between  them,  entitled  to  the  entire  rents  and 
profits  of  the  residuary  real  estate,  they  were 
persons  having  together  the  powers  of  a  tenant  for 
&fe  under  section  58  of  the  Settled  Land  Act, 
1882. — Bennbt.  Rb,  Bbnnbt  v.  Bbnkxt,  Ch,D. 
Kekewich,  J. ;  [1903]  2  Oh.  136  ;  72  L.  J.  Oh.  624; 
88  L.  T.  683. 

8.  Tenant  for  life— **  Opened'*  mines— OoUiery— 
Biams  of  coal  not  actually  worked  —  "  Mineral 
estiie"  ^Intention  of  settlor. — A  testator  who  died 
in  June,  1897,  devised  all  his  real  estate  to  the  use 
of  his  trustees  in  uust  fur  the  plaintiff  for  life,  witii 
remadnder  to  his  first  and  other  sons  in  tail  msJe, 
wiih  remainder  to  each  of  his  brothers  in  seniority 
for  Ufe  and  their  sons  successively  in  tail  male, 
with  remainder  to  his  own  right  heirs  for  ever.  The 
testntor  gave  his  personal  estate  to  other  persons. 
The  testator  expressly  empowered  his  trustees  at 
their  ditcretion  to  carry  on  so  long  as  they  ^ould 
ttink  proper  his  mming,  manufacturing,  and  other 
btuinesses,  and  to  increase  or  diminish  any  sudi 
businesses  or  his  capital  therein,  or  otherwise  to 
deal  with  and  manage  the  same  as  they  in  their 
absolute  discretion  should  think  proper.  The  will 
did  not  exempt  the  persons  thereby  made  tenants 
for  life  of  the  real  estat'^  of  the  testator  from  im* 
peachment  for  waste.    Part  of  the  real  estate  waa 


the  freehold  portion  of  a  mining  estate  known  as 
the  S.  Oolliery.  The  testator  purdiased  that 
property,  which  was  in  part  leasehold,  in  1894  as  a 
going  concern.  The  oolliery  was  bong  worked 
when  the  testator  purchased  it.  The  coal  and  iron- 
stone therein  lay  in  eight  seauuu  Two  of  the  seams 
had  not  been  actually  worked,  though  a  cross- 
heading  passed  through  one  of  them.  The  testator, 
since  he  purchased  the  property,  had  expended  a 
large  sum  in  providiug  new  machinery,  and  had 
put  working  capital  to  a  larger  amount  into  the 
business.  The  question  was.  whether  the  plaintiff 
was  entitled,  as  tenant  for  life  under  the  will,  to 
work  for  his  own  benefit  all  seams  of  coal  and  iron- 
stone comprised  in  the  freehold  portion  of  the 
colliery. 

Held,  that  the  whole  course  of  dealing  with  the 
property  indicated  an  intention  on  the  part  of  tiie 
owner  to  treat  all  the  seams  ss  mines  which  were 
opened ;  that,  therefore,  all  the  eight  seams  of  coal, 
including  the  two  which  had  not  been  actually 
worked,  were  to  be  treated  as  opened  at  the  time  of 
the  testator's  death;  that  this  view  was  confirmed 
by  the  words  of  the  will,  which  not  only  showed 
that  all  the  seams  were  treated  as  one  oommercisl 
entity,  but  also  got  over  the  difficulty  arising  from 
thA  faot  that  the  freehold  and  leasehold  parts  were 
differently  dealt  with  in  the  will,  a  conclusion  which 
was  fortified  by  the  powers  thereby  conferred  on 
the  trustees.— Ohaytob  v,  Tbottbb,  C.A,;  87  L.  T. 
83. 

9.  Trustees  with  power  to  manage  and  to  appoint 
and  pay  servants — Trust  to  permit  A»  to  reside — 
Tenant  for  life  Settled  Land  Act,  1882  (45  dk  46  Vict. 
c.  38),  s  2,  sub-section  6 ;  s,  68,  sub-section  1  (ix.). — 
A  testatrix  deviied  certain  mansion-liouses  to 
trustee!,  and  directed  them  to  permit  A.  at  any 
time  and  from  time  to  time  during  her  life  to  reside 
therein.  Tbe  trustees  were  directed  to  keep  the 
mansion-houses  in  a  fit  state  for  residence,  and  for 
this  purpose  to  appoint  and  p%y  servants,  who  were 
to  be  Protestants  and  Welsh-speaking. 

Held,  that  A.  had  the  powers  of  a  tenant  for  life 
under  the  Settled  Land  Acts. 

Judgment  of  Swinfen Eady,  J. {ante,p.  89,  [1902] 
2  Oh.  679),  affirmed.— Llanovbb  (LiLDY),  Bb, 
Hbbbbbt  V.  Fbbshfibld  (No.  1),  0,A.,  418 ;  [1903] 
2  Oh.  17 ;  72  L.  J.  Oh.  406 ;  88  L.  T.  652. 

See  Power,  4,  7. 

SETILEBIENT  :— 

1.  Marriage  settlement— Conetruction — Children — 
Wife's  next-of-kin — Words  "  died  intestate  and  with- 
out ever  having  been  married.** — Bv  a  marriage 
settlement  the  trust  property  was  settled,  in  default 
of  children  attaining  a  vested  interest  and  in  default 
of  appointment,  for  such  person  or  persons  of  the 
blood  and  kindred  of  H.  S.  as  under  the  statute  for 
the  distribution  of  the  estates  of  intestates  would 
have  been  the  next-of-kin  of  the  said  H.  S.  in  case 
she  had  died  intestate  and  without  ever  having  been 
married. 

Hvld,  on  ihe  construction  of  the  settlement,  that 
the  issu4  of  the  marriage  were  excluded  by  the 
words  "without  ever  having  been  married/' — 
Smith,  Bb,  Wilkins  v.  Smith,  Sunn/en  Eady,  J. 
217 ;  [1903]  1  Oh.  373 ;  72  L.  J.  Oa.  184 ;  87  L.  T. 
740. 

2.  Marriage  settlement — Trust  for  persons  who 
would  have  been  entitled  as  wife's  next-of-kin  if  wife 
had  survived  husband— Survivorship  of  husband- 
Time  for  ascertaining  next-of-kin.  —  Under  the 
tiliamate  truat  in  a  marriage  lettlement  trustees 
•^ere  directed  to  hold  certain  funds  **  in  trust  for 
^e  p'lXion  or  perMma  who,  under  the  statutes  m*de 
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negligenoe,  fitult,  or  error  of  jadgmeut  on  the 
part  of  the  pilot,  oaptain,  saUorff,  or  other  Berrantfl 
of  the  ownen  in  the  management  or  navigation  of 
the  vessel,  or  otherwise." 

Held,  that  the  shipowners  were  not  liable  for 
damages  done  to  the  goods,  as  the  word  **  other- 
wise "  referred,  not  to  the  "  mmagement  or  navi- 
gation of  the  vessel,"  but  to  the  receiving  and 
delivery  of  the  cargo,  and  that  although  the 
damage  was  due  to  the  negligence  of  thn  stevedores 
m  the  diFcharge  of  the  cargo,  i*;  was  an  "  accident" 
within  the  meaning  of  the  clause,  as  the  negligepoe 
was  not  wilfn).— •*  ToRBEYAN,"  The,  P.i>.  <fe  Ad.D. : 
[1903]  P.  35 ;  72  L.  J.  P.  14 ;  87  L.  4g.  666. 

9.  Gharter-party^Demurrage^Load  as  customary 
always  afloat^Draught  insufficient  to  complete  loading 
-^  Obstacles  to  loading  earned  hy  charterer — Lay 
days, — By  a  charter  p^rty  a  ship  was  to  proceed  to 
B.  or  as  near  thereto  as  she  could  safely  gf't,  and 
there  load  as  customary,  al<vayd  afl)at,  at  such 
wharf,  jetty,  or  anchorage  as  the  charterers'  ageut 
might  direc^,  a  certain  cargo.  OsTiog  to  her 
draught  the  ship  could  not  have  loaded  fully  at 
the  berth  at  the  jetty,  but  according  to  the  custom 
of  the  port  she  would  be  moved  when  partly  loaded 
from  the  jetty  to  an  anchorage  to  complete  loading. 

Held,  that  the  lay  days  did  not  begin  to  run 
until  the  ship  was  at  the  jetty  or  anchorage  the 
chatterers'  agent  directed,  and  that  the  fact  that 
she  could  not  fully  load  there  made  no  difference 
and  did  not  ]^revent  the  charterers  requiring  her  to 
come  to  the  jetty  and  claiming  that  the  lay  days 
did  not  commence  until  she  was  at  the  jetty.  If 
a  ship  is  prevented  from  going  to  the  loadiog  place 
which  the  charterer  has  »  right  to  name  by 
obstacles  caused  by  the  charterer  or  in  consequence 
of  the  engagements  of  the  charterer,  tie  lay  days 
commence  to  count  as  scoo  as  the  e^p  is  ready  to 
load  and  would  bat  for  such  obstacles  and  engage- 
ments beffin  to  load  at  such   pUce. — Aktiesel- 

8EABET     InGLEWOOD     v.     MiLLA&'S     EaEBI     AND 

Jarbah  Forests   (Limitbd),  K.B.D.  ;  88   L.    T. 
569, 

1 0.  Charter-party^Discharge  of  cargo — Demurrage 
— "  As  fast  as  steamer  can  deliver  "— "  According  to 
custom  of  poH,"—Bj  charter-party  it  was  agreed 
that  a  steamer  should  proceed  to  a  named  port, 
and  there  deliver  a  cargo  of  timber  *<to  be  dis- 
charged with  customary  steamship  dispatch,  as  &st 
as  the  steamer  c«n  deliver  •  .  •  according  to 
the  custom  of  the  port,"  with  an  exception  in 
rf  wect  of  delay  caused  by  a  strike  or  look-out. 

The  ship  duly  arrived  at  the  port,  and  was  ready 
to  deliver  the  cargo,  but  delivery  was  delayed  by 
the  orowd«>d  state  of  the  dock  to  which  she  wai 
ordered.  There  was  evidence  that  she  could  not 
have  been  discharged  more  qui(My,  under  the 
droumstances,  elsewhere  in  the  pore,  aad  that  the 
consignees  had  used  all  reasonable  means  to 
procure  the  discharge. 

Held  (affirming  the  judgment  of  the  court  below), 
that  they  had  performed  theip  obligation  under  the 
charter-party,  aud  were  not  liable  for  d^'murrage. 
— HuLTHKN  V.  Stewart.  JI,L.  ;  88  L.  T.  702. 

1 1 .  Charter-party  —  Exceptions  —  Fire  —  AppHc- 
ability  to  charterer,— 'Ri^  exception  of  iire  in  a 
charter-party  enures  for  the  protection  of  the 
charter(»r  as  well  as  the  shipowner. — Newman  & 
Dale  Steamship  Co.  and  British,  Ac,  Co.,  Be. 
K,B,D. ;  [1903]  1  K  B.  262 ;  72  L.  J.  K.  B.  110 : 
87  L.  T.  614. 

12.  Oharter-paHy—Freight'-Lien  of  shipowner  on 
sub-freight.— A  lien  on   sub-freight   given  by    a 


charter-party  to  a  shipowner  as  seoority  for  the 
payment  to  him  of  the  hire  of  the  ship  can  only  be 
exercised  before  such  sub-freight  hai  been  paid  to 
the  charterer  or  his  agent,  and,  therefore,  whet 
onoe  the  sub -freight  has  been  so  paid  the  shipawnsr 
h»8  no  right,  by  virtue  of  his  lie**,  to  follow  the 
sub-freifirht.— Tagart,  Bbatow,  &  Co.  v.  Fishes, 
C.A.,  699;  [1.903]  1  K.  B.  391;  72  L.  J.  K.  B. 
202;  88  L.  T.  461. 

1 3.  Charter-party  —Freight — Option  t'i  pay  frei§U 
on  weight  delivered  or  intake  weight — Time  to  eanm 
option. — By  th«  t^rms  of  a  ctiarrer-party  cargo  Wii 
to  be  delivered  '*  on  payment  of  freight  at  the  nip 
of  68.  3d.  per  ton  delivered  or  intake  weight  lea  2 
per  cent,  at  charterers'  optifm.'*  The  shipowasnnot 
having  required  the  charterers  to  dedars  tiMff 
option  as  soon  as  the  cargo  was  delivered,  thelattsr 
elected  to  pay  on  the  iotake  weight  lees  2  per  oent 

Held,  that  the  charterers  coni«l  eieot  to  piy  Us 
lesser — i,e.t  the  intake  freight,  a9  th«*y  wets  not 
bound  to  f  xerci^e  their  option  aatil  the  tune  foe 
payment  of  the  frn'ght  had  arrived,  the  shipowiMO 
havine  waived  their  right  to  require  the  chartam 
to  declare  their  option  as  soon  as  the  cargo  Ini 
been  delivered.—"  Dowlais,"  Thb.  C.A.,  88 

14.  Charter-party — Seaworthiness — Insufficient^ 
coal— Charterers  to  provide  coal. — A.  ohartsr-ptr^ 
for  a  round  vovage  was  made  subject  to  conditkm, 
one  of  which  was  that  the  charterers  should  provide 
and  pay  for  all  coal.  The  vessel  started  on  one  d 
the  stages  of  the  voyage  with  an  insnffioesi 
quantity  of  coal  on  bowd,  wnereby  she  was 
rendered  nnsea worthy.  The  insaffidenoy  r^miM 
not  from  any  failure  on  the  part  of  the  chartmf 
to  supply  coal  reqnired  by  the  captain,  bat  litMi 
failure  on  the  part  of  the  chief  engineer  to  estimito 
correctly  the  quantity  of  coal  in  the  ship's  bimkBi* 
when  she  staited.  In  an  action  by  the  cfasftenn 
against  the  shipowners  to  recover  daoiagei  for 
breach  of  warranty  of  seaworthiness. 

Held,  that  the  plaintiffn  were  entitled  to  reoomt, 
because  the  ab'kve  condition  did  not  reliere  ths 
shipowners  from  their  obligation  to  take  oars  thsk 
the  vessel  bad  sufficient  coal  on  boud  by  plsan; 
the  question  of  the  supply  of  coal  in  the  disoretioa 
of  the  charterers ;  and,  secondly,  beo«n«e,  even  U 
the  oharterem  bad  any  discretion  in  the  matter, 
they  were  prev«»nted  from  exorcising  it  properly  by 
the  default  of  'he  defendants'  servJtnts.—MoIyXB  ^ 
Oo.  V,  Tate  Stbamers.  C.A.,  393 ;  [1903]  1 K.  a 
362;  72  L.  J.  K  B.  263;  88  L.  T.  182. 

16.  CoUision^Arttde  28  of  the  BegulaUons  fir 
PrevenHng  CoHisions  at  Sea,  1897. — Under  artioleSS 
of  the  Kegnlations  for  Preventing  OollisioDs  at  80^ 
1897,  the  duty  imposed  on  steam  veitsels  wbioh  en 
in  sight  of  one  another  under  way,  of  indioating  by 
signals  on  the  whistle  any  course  which  a  vM 
intends  to  take,  such  course  being  authorised  or 
required  by  the  ml<>s,  is  not  limited  to  the  oaee  d 
vessels  in  narrow  waters,  but  the  word  *<  authoriBed  " 
is  to  be  widely  interpreted. — "  UaEMOOB,''  TBI. 
RD.  cfe  Ad.D.,  93 ;  [1902]  P.  260;  71  L.  J.  P.  1^' 
87  L.  T.  66. 

16.  Collision— Assessment  of  damage— Valus  of 
vessel  where  no  market  value. — ^Where  a  ressd  hit 
beea  totally  lost  and  there  is  no  market  nXii%  f^ 
her  at  the  time  immediately  preoediog  ber  lo0» 
the  real  test  as  to  what  she  was  worth  ie>  ^^ 
was  her  value  to  her  owners  as  a  going  oonoem  it 
th«  time  she  was  lost?— *'Habmonidb8,*'  W' 
P,D.  &  Ad,D.,  303;  [1903]  P.  1;  72  L.  J.  P-  ^J 
87  L.  T.  448. 

17.  Collision— Compulsory  pilotage— Betgiai^  y^* 
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Artiole  228  of  the  Code  de  Oommf  roe,  Livre  II. » 

TTitre  YIIL,  De  L'Abordage,  enacts  that  '*if  the 
€solii0ion  be  caused  by  the  default  of  any  persoD, 
wM  the  damaffes  are  boroe  by  the  ship  on  hoard  of 
^whioh  the  default  has  been  committed.  The 
pxesenoe  of  a  pilot  on  board  is  no  dofenoe  to  this 
liability."  The  court  construed  that  to  mean  that, 
whether  the  pilot  is  on  board  or  not,  it  makes  no 
difference  as  to  the  responsibility  of  tiio  owners  if 
<lamage  is  caused  in  coo  sequence  of  the  negligence 
of  those  in  charire  of  the  ship. — «  Daixinoton." 
OThe  RD.  (k  Ad.D.,  607 ;  [1903]  P.  77 ;  72  L.  J.  P. 
17;  88L.  T.  128. 

18.  CoUiBion—Fog—Fog  aignal  forivard  of  beam 
— Duty  to  6top  enginei—Begulationa  for  Preventing 
CdliatOM  at  Sea,  1897,  art  IQ^Statuiory  presumption 
of /aultr— Foreign  vessel  outside  limits  of  territorial 

Jurisdiction— Merchant  Shipping  Act,  1894  (57  <fe  58 
Vict.  c.  60),  s.  419,  sub-section  4  ;  a.  424.— A  British 
and  a  Dutch  steam  vessel  came  into  collision,  during 
a  dense  fog,  in  the  Eagli»h  Channel  six  zniles  off 
Don^eness.  The  owners  of  the  Britiih  yeesel 
admitted  liability  for  an  infringement  of  the  colli- 
sion regulations ;  but  the  owners  of  the  Dutch  ressel 
denied  liability  on  the  ground,  inter  alia,  that 
though  the  whistle  cf  the  other  vessel  was  heard 
forward  of  the  beam,  their  vessel  was  going  so  slow, 
and  the  fogsigna]  so  far  off,  that  their  master  thought 
it  better  to  wait,  b:«fore  stopping  his  engines,  until 
he  heard  the  whistle  again. 

Held,  by  Bucknill,  J.,  that  the  Dutch  vessel  was 
to  blame  for  not  stopping,  which  omission  in  fact 
oontributed  to  the  collision,  and  no  circumstance 
had  been  shown  for  diiobeying  the  positive  direc- 
tion contained  in  the  second  paragraph  of  artiole  16 
of  the  Begulations  for  Preventing  Collisions 
at  Sea,  1897,  that  *<a  steam  vessel  hearing, 
apparently  forward  of  her  beam,  the  fog  sigmJ  of 
a  vessel  the  position  of  which  is  not  ascertained 
shall,  so  far  as  the  circumstance  c  f  the  case  admit, 
stop  her  engines  •  .  .»*— "  KoNmo  Willem  I.," 
The,  RD.  <fe  Ad.D. ;  [1903]  P.  114  ;  72  L  .J.  P.  28 ; 
88L.T.  807. 

19.  Collision — Fog — Moderate  speed. — ^The  power 
of  stopping  in  a  short  space  is  one  of  the 
dronmstances  which  ought  to  be  taken  into  con- 
sideration in  deciding  whether  a  vessel  is  proceeding 
at  a  moderate  speed  or  not;  but  artiole  15  of  the 
Begulatioos  for  Preventang  OoUisions  at  Sea  is 
imperative,  and  therefore  S  the  court  isofoptni9n 
that  in  fact  a  vessel  was  not  going  at  a  molaerate 
speed  in  a  fog  under  the  existing  circumstances,  the 
fact  that  she  could  stop  very  quiokly,  or  that  a 
slower  rate  of  speed  would  lead  to  unhandiness  or 
loss  of  position,  will  not  exempt  her  from  liability 
sboald  a  collision  occur.— OoEANio  Steam  Naviga- 
tion Co.  V  Watbeford  Steamship  Oo.,  H.L.; 
88  L.  T  303. 

20.  Collision— Negligence — Contributory  negligence. 
— ^The  steamship  F.,  proceedicg  down  the  Itiver 
Thamen,  against  ttie  tide,  committed  a  breach  of 
bye-law  47  of  the  Thames  Bye-laws  in  neglecting 
to  wait  at  B.  point  until  the  steamship  0.  0»,  whicn 
was  conung  up  with  the  tide,  and  which  at  the  time 
was  turning  in  the  river  preparatory  to  entering  the 
Weat  lodia  Dock,  had  pasted  dear.  A  collision 
occurred. 

Held,  that  although  The  0.  G.  was  to  blame  for 
not  keeping  a  proper  look-out,  and  conducting  the 
turning  without  proper  care,  The  F.  was  also  to 
blame  for  hindering  the  manceuvres  of  The  0.  Qt 
by  not  obeying  the  rule,  and  so  contributing  to  \v* 
collision.— **OviNGDEAir  Gbawob,"  The,  0^ 
[1902]  P.  208;  71  L.  J.  P.  105;  87  L.  T.  15.     ''^^^ 


■•\ 


21.  General  average  loss — General  average  adjusters 
— Loss  of  time  freight. — The  words  •*  all  loss  "  in 
the  well-known  pasaage  in  Lawrance,  J.'s,  judg- 
ment in  BirJdey  v.  Presgrave,  1  Eut  220,  at  p.  228, 
relating  to  a  general  average  saorifioe,  ought  not  to 
be  extended  so  as  to  include  losres  which  are  the 
result  of  acddental  circumitanoes  affecting  the 
loser,  and  are  not  losses  which  the  other  persons 
interested  ought  in  ordinary  course  to  be  treated  as 
oonoemed  with. 

The  practice  of  general  average  adjusters  of  not 
allowing  in  general  average,  loss  of  time  freight 
which  is  the  result  of  detention  for  repair  of  damage 
caused  by  a  general  average  sacrifice  is  in  acord- 
ance  with  legal  principles,  and  is  rightly  left  out  of 
consideration.— *<  Lettbim,''  The,  P.D.  &  Ad.D., 
158 ;  [1902]  P.  256 ;  71  L.  J.  P.  108  ;  87  L.  T.  240. 

22.  Loading  coal  —  Trimming  charges  —  Self^ 
trimmer— Jurisdiction  of  Trimming  Committee. — 
Held,  that  the  Trimming  Committee  at  Cardiff  had 
juriidiction  to  dedde  that  a  ship  was  a  self- 
trimmer,  and  that  their  decision  was  finaL — 
"  Swindon,"  The,  C.A.,  119. 

23.  Mortgage — Action  in  foreign  country  ^Staying 
proceedings  in  this  country  for  declaration  as  to 
prioritus—Il.  8.  C,  1883,  ord.  25,  r.  5.— On  default 
beiog  made  under  a  mortgage  of  a  British  ship,  the 
mortgagees,  the  plaintiffi,  took  possession  and 
chartered  her  to  a  port  in  France,  where  she  and 
her  freight  were  arretted  by  the  defendants,  who 
were  British  subjects  and  who  claimed  for  necessaries 
supplied  the  ship,  and  judgment  by  default  being 
obtained  in  England  was  made  "  executory "  in 
France.  The  mortgagees  intervened  in  France, 
and  also  commenced  separate  actions  against  them 
and  against  the  mortgagors  asking  for  judgment, 
dedanng  l^t  they,  as  mortgagees  in  ^session, 
were  entitled  to  the  ship  and  her  freight  m  priority 
to  the  mortgagors  and  to  the  def endant*s  claiming 
for  necessaries. 

The  Court  held  that  the  action  against  the 
defendants,  who  claimed  for  necessaries,  was  not 
vexatious,  and  ought  not  to  be  stayed ;  but  that 
the  action  against  the  mortgagors  ought  to  b» 
stayed. 

Brooking  v.  Maudslay,  Son,  ib  Field,  36  W.  B. 
661,  38  Ch.  D.  636.  followed.— <*  Manab,'*  The, 
RD.  &  Ad.D  ,  687  ;  [1903]  P.  95  ;  72  L.  J.  P.  41. 

24.  Mortgage — Assignment  of  freight — Freight  due 
and  payc^ie  before  possession  taken — Interpleader. — 
Balance  of  freight  was  earned  and  became  due  and 
payable  on  the  17th  of  June,  1902,  in  respect  of  a 
cargo  carried  by  a  vessel.  The  sum  so  due  was 
assigned  by  the  shipowners  to  the  plaintiff.  The 
defendants,  who  were  mortgage  9S  of  the  vessel 
under  a  mortgage  deed  dated  the  11th  of  October, 
1900,  took  possession  of  the  vessel  on  the  14th  of 
August,  1902.  The  freight,  which  had  become  due 
on  the  17ch  of  June,  1902,  remained  unpaid  at  the 
date  when  the  defendants,  as  mortgagees,  took 
possession  of  the  vessel. 

Held,  that  as  the  freight  became  due  and  payable 
before  the  defendantf,  as  mortgagees,  took  posses- 
sion, the  platntiffi  were  entitled  to  the  sum  so  due. 
— Shillito  V  BiGGABT,  K.B.D.,  479;  [1903]  1 
Z.  B.  683 ;  72  L.  J.  K.  B.  294 ;  88  L.  T.  4-26. 

25.  Mortgage^Shares  in  ship — Agent  receiving 
profit — Notice  by  mortgagee — Periodical  distributims 
of  profit  by  agent.— B.  was  the  mortgagee  of  certain 
shares  in  two  ships.  The  profits  were  received  by 
MessTi.  B.,  A..,  &  Co.,  who  made  periodical  dis- 
txibutiona,  onoe  a  year  in  March,  amongst  the 

peraoivs  ea\i^Q^»     '&•   gi^ve  notice  in  November 

oith«moctg«ifi(9. 


151 


Ship. 


DIGEST. 


[Weekly  Bepocter,  Oct.  10,  tm. 

Ship.  lo2 


Held,  that  E.  was  only  entitled  to  the  freight 
earned  and  received  by  Measrd.  B.»  A.,  &  Oo. 
after  the  notica,  and  that  bafore  that  date  the 
mortgagor  was  entitled,  as  the  faot  that  the  aganta 
only  aooonnted  to  the  persons  entitled  at  stated 
periods  made  no  differenoe.— Essabts  v.  Whiknby, 
CA.;  88L.  T.  191. 

28.  Negligence — Damage  U  vessel  lying  in  berth — 
Liability  of  wharf  owners. — ^The  plaintiffs*  vessel, 
which  was  fonud  to  be  in  a  flt  condition  to  take  the 
ground  for  the  purpose  of  unloading  a  cargo  of 
iron  ore,  was  damaged  through  strdniug,  by  reason 
of  her  lyin  jf  on  an  uneven  bottom  in  the  def 6ndant*s 
wharf. 

The  Court  held  the  defendants  to  blame  in  not 
keeping  the  berth  in  a  fit  and  proper  condition  to 
receive  the  vessel,  and  held  the  plaintiffs  entitled  to 
recover  such  damages  as  ware  assessed  by  the 
registrar  and  m-rob«nts  — "  Ville  DB  St. 
Nazaibe,"  The,  P,D,  &  Ad.D.,  590. 

27.  Practice — Writ^Service  out  of  th'^  jurisdiction 
— Collision  outside  territorial  waters — Action  against 
owners  of  English  tag  and  foreign  tow — Proper  party 
— Action  properly  brought — Ord.  11,  r.  1  (»). — A. 
collision  occurred  outside  Bdtish  territorial  waters 
between  an  Eoglish  steamihip  and  a  French  sailing 
ship  which  was  in  tow  of  an  English  tug.  The 
owners  of  the  French  ship  commenced  an  action 
against  the  owners  of  the  English  steamer  in  the 
French  court.  The  owners  of  the  Eoglish  steamer 
then  commencdd  an  action  in  personam  in  the 
Admiralty   Division  against   the  owners   of   the 

.  French  ship  and  the  owners  of  the  tag.  and, 
having  served  the  writ  on  the  owners  of  ihe  tug, 
obtained  leave  to  issue  a  concurrent  writ  and  serve 
notice  thereof  on  the  owners  of  the  French  ship  out 
of  the  j  nrisdiotioa.  Tue  owners  of  the  French  ship, 
after  obtaioiog  j  adff ment  by  default  iu  the  Freach 
action,  and  compelling  the  owners  of  the  Easlish 
steamer  to  give  security  in  the  nature  of  bill  in 
order  to  avoid  the  arreat  of  their  vessel,  took  out  a 
summons  asking  that  the  order  giving  leave  to  serve 
notice  of  the  wnt  out  of  the  jurisdiction  might  be 
discharged. 

Held,  that  the  order  ought  not  to  be  discharged, 
for  the  action  was  p'operly  brought  against  the 
owners  of  the  tag  as  well  as  agdnst  the  owners  of 
the  tow,  and  the  owners  of  the  tow  were  proper 
parties  to  the  action ;  and  the  order  was  not  the  less 
rightly  made  because  the  cause  of  aotion  arose  out 
of  the  jurisdiction. 

Decision  of  Barnes,  J.  {ante,  p.  271).  affirmed.— 
"  Dxjo  D' Atjmalb."  The,  C.A.,  332;  [1903]  P.  18; 
.72L.  J.  P.  11;  87L.  T.  674. 

28.  Salvage — Constructive  acceptance  of  service. — 
The  defendants'  barque,  with  tbree  tugs  in  attend- 
ance, was  lying  moored  outside  the  entrance  to  the 
Alexandra  'Dock  at  Hull  waiting  to  enter,  when  a 
steamer  coming  out  of  the  dock,  owiag  to  a  rope 
fouling  her  propeller,  was  driven  by  wind  a  ad  tide 
down  on  to  the  barque,  which  in  turn  was  forced 
on  to  the  Hobbles  Sand.  The  two  tugs  in  attend- 
ance on  the  steamer  towed  that  vessel  dear  of  the 
barque,  and  thereby  the  three  tugs  in  attendance 
on  the  barque  were  enabled  to  piul  that  vessel  off 
the  sand.  In  a  salvage  suit  commenced  by  the  five 
tuffs  against  the  owners  of  the  barque, 

field,  by  Buoknill,  J.,  that  the  three  tugs  which 
were  in  attendance  on  the  barque  were  entitled  to 
salvage,  as  their  services,  for  the  time  being,  were 
ontoide  their  towage  contract,  but  that  the  claim 
against  the  barque  made  by  the  two  tugs  in  attend- 
ance on  the  steamer  must  be  disallowed,  as  there 
was  no  evidence  from  which  a  constructive  accept- 


ance of  their  services  by  the  master  of  the  birqw 
could  bo  inferred  within  the  priaotpie  laid  do»Q  h 
The  Vandyck,  6  Asp.  M.  L.  C.  17.— "Eicim 
Galunb,"  The,  P.D.  &  Ad,D. ;  [1903]  P.  106; 
72  L.  J.  P.  39  ;  88  L.  T.  743. 

29,  Salvage— Extortionate  agreement. — A  saiEiig 
vesiel  dragged  her  anchors  in  a  gale  of  wind 
towards  another  vessel.  In  answer  to  signils  msdi 
by  the  former  vessel  a  tug  came  out,  but  hsr 
mister  refused  to  put  a  rope  on  board  unless  psid 
£1,000.  This  sum  the  master  eTeatually  agreed  to 
give,  and  the  vessel  was  towed  away.  In  an  actios 
brought  by  the  tug  against  both  sailing  ships, 
claiming  £1,000  against  one  and  ealvage  agaiuft 
the  other, 

H4d,  in  the  one  case,  that  th«%  aflrreement  mmt 
b9  set  aside  as  inequitable,  and  £200  was  awaidsd 
to  the  plaintiffis,  and  in  the  other  that  the  aete 
must  b^  dUmissfld.— "Poet  Cai.kdonia " Thi, 
RD.  &  Ad,D, ;  [1903]  P.  184 ;  72  L.  J.  P.  60. 

30  Salvage-^Information  by  one  person  leading  U 
a  salvage  service  by  another  person — Lifeboat  crew.— 
The  cozswaia  of  a  lifeboat,  whilst  endeavomi^f 
with  his  orew  to  put  off  to  a  vessel  in  distress,  sest 
a  telegram  for  the  assistance  of  tag*.  The  ovnsn 
of  the  tugs  had,  however,  previously  heard  of  tks 
positioa  o!  the  vessel,  and  were  already  deipatoluag 
their  tugs.     In  an  action  of  salvage. 

Held,  by  Buoknill,  J.,  that,  thoagh  a  persoo 
may  hold  tiie  position  of  a  salvor  who  does  nothiog 
more  than  give  information,  outside  his  duty,  of 
su3h  a  nature  as  to  be  the  cauie  of  aots  snbsequentlf 
d«me  by  others  which  are  salvage  eervioes,  tks 
claim  in  the  present,  case  failed,  as  the  telegram  svt 
by  the  c  )xswain  of  the  lifeboat  was  not  in  faot  ths 
o*use  of  the  tugs  going  out  to  the  rescue  of  the 
vessel. 

The  onus  is  upon  the  orew  of  a  lifeboat,  gota| 
out  to  save  Itfe,  to  shew  that  they  have  rendend 
servioes  entiding  them  to  be  regarded  av  prapsc^ 
salvors.— **Margxtbritb  Molinos,"  Thb,  P.D.  S 
Ad.D.;  [1903]  P.  160;  72  L.J  P.  56. 

31.  Salvage — Standing    by—Attempting   to  tow^ 
Services  rendered  at  request— Principles  upon  whid 
awards  made.— A   steamship,  valued  at  £27,00flt 
from  Philadelphia  t>  Bremen,  with  a  part  cargo  of 
petroleum,  belonging  to  the  owners  of  the  stea^ 
ship,  of  the  value  of  £7,578,  the  rest  naphtha  valued 
at  £7,000.  and  freight  at  nak  £1,743,  became  ^ 
abled  so  that  she  could  not  steer  when  about  1,000 
miles  from  Falmouth.     After  making  some  pp> 
gress  to  the  eastward,  she  was  fiUen  in  with  by 
steamship  No.  1,  the  master  of  whioh  agreed  io 
attempt  to  get  her  to  Fayal ;  but,  owing  to  vecy 
bad  weather,  after  standing  by  and  steering  her  for 
a  few  miles,  he  left  the  disabled  vessel.    She  ^ 
then  picked  up  by  steamship  No.  2,  and  towed  265 
miles,  when,  owing  to  damage  to  the  machinery  of 
the  salving  vessel  aod  the  hawser  parting,  the  dtf- 
abled  steamer  was  lost  sight  of.    Steamship  No.  S 
then  came  up ;  but  after  a  diffiiult  towage  oi  aM 
twelve  miles,  left  her  owing  to  bsiog  short  of  i^ 
for  the  horses  she  was  carrying.    Stesmship  N^J 
then    established   communication   with    her,  m 
towed  her  468  miles  t  >  Falmouth,  beine  aooompaoiod 
by  steamship  No.  5,  whioh  belongea  to  the  same 
owners  as  the  disabled  vessel,  and  acted  as  a  staod* 
by  in  case  of  emergency.    In  consolidated  astioss 
of  salvage  by  the  owners,  masters,  and  creirs  of  the 
five  steamsMps,  

Held,  by  Buoknill,  J.,  that  steamship  No.  1  wsl 
entitled  to  £800  by  way  of  payment  for  work  doos 
in  standing  by  and,  at  request,  attemptiog  to  to^ 
within  the  principle  laid  down  in  The  BtniariS 
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(1888)  14  P.  D.  3;  that  steamship  No.  2  was 
eotitled  to  a  salyage  award  of  £2.500  for  having, 
within  the  ptindple  laid  down  ia  The  AUaa,  (1862) 
Lush.  618,  and  The  Camellia,  (1883)  9  P.  D.  27. 
meritorioiuly  contributed  to  the  ultimate  safety  of 
the  disabled  vetsel,  the  award  being  fixed  at  a 
lower  standard  than  that  to  which  the  prinoipal 
salvor  was  entitled,  as  the  part  taken  by  this  salvor 
by  itself  would  not  have  produced  the  ftuooessfnl 
result;  that  steamship  No.  3  wa9,  on  similar 
grounds,  and  as  having  brought  the  disabled 
steamer  within  sight  of  the  priooipal  salvor, 
entitled  to  an  award  of  £800 ;  that  steamship  No.  4, 
having  towed  the  disabled  steamer  into  a  port  of 
safety,  was  entitled,  as  the  principal  salvor,  to  an 
award  of  £1,000;  whilst  the  owners  of  steamship 
No.  5  were  entitled,  as  against  the  naphtha  cargo, 
to  an  award  of  £300,  and  her  master  and  crew,  as 
against  ship,  cargo,  and  freight,  to  an  award  nf 
£150,  making  a  total  of  £8.650.—"  August  Zoeff." 
The.  F.D.  &  Ad.D. ;  [1903]  P.  166 ;  72  L.  J.  P.  53. 

32.  Seaman^—**  Distressed  seaman  "  —  "  Sufficient 
^idence" ^Merchant  Shipping  Acts,  1894  (57  <£;  58 
Vict.  c.  60),  1898  (61  <t-  62  Vict.  c.  44).— The  owners 
of  a  vessel  which  had  been  wrecked  paid  the  ship- 
wrecked crew  the  balance  of  wages  due  to  them. 
Some  of  the  crew  were  maintained  and  provided 
with  a  passage  to  the  United  Saogdom  by  the 
-Governor  of  South  Australia,  acting  by  the 
Marine  Boatd  of  South  Australia,  on  beoalf  of  the 
Crown.  The  wages  paid  were  in  excess  of  the 
expense  thus  incurred. 

Toe  Board  of  Trade,  on  behalf  of  the  Grown, 
under  the  Merchant  Shipping  Act,  1894  (57  &  58 
Vic',  a  60),  s.  193,  sued  the  shipowners  to  recover 
the  expenses  so  incarrel. 

Held,  that  suoh  seamen  were  *<  distressed  sea- 
men "  within  the  meaning  of  the  Merchant  Shipping 
Acts,  1894  and  1898,  and  that  the  possession  of  wages 
was  immaterial;  ''sufficient  evidence"  in  section 
193,  sub-section  3,  of  the  Merchant  Shipping  Act, 
1894,  means  conclufive  evidence. — Boabd  of  Tilade 
V.  Sailing  Ship  Olenpabk,  K.B.D.,  554;  88 
L.  T.  693. 

33.  Seaman — Injury  in  service  of  ship — Medical 
expenses  a/Ur  hting  brought  hack  to  home  port^ 
Liahflitt/  of  shipowner — Merchant  Shipping  Act, 
1894  (57  cf?  58  Vict.  c.  60),  s.  207,  sub  section  1.— By 
section  207,  sub-section  1,  of  the  Merchant 
Shipping  Act,  1894,  '*  If  the  master  of,  or  a  seam  tn 
or  Apprentice  belonging  to,  a  ship  receives  any 
hurt  or  injury  in  the  service  of  the  ship,  the 
expense  of  providing  the  necessary  surgical  and 
medical  advice  and  attendance  and  medicine,  and 
also  the  expenses  of  the  maintenance  of  the  master, 
seaman,  or  apprentice  until  he  is  cared,  or  dies,  or 
is  brought  back,  if  flipped  in  the  United  Kingdom, 
to  a  port  of  the  United  Kingdom,  or  if  shipped  in 
a  British  possession  to  a  port  of  that  possession, 
and  of  his  conve>aLce  to  the  port,  and  in  case  of 
death  the  expense  (<f  any)  of  his  burial,  shall  be 
defrayed  by  the  owner  of  the  ship,  without  any 
deduction  on  that  account  from  his  wages." 

Held,  that  the  words  ''until  he  is  cured,  or  dies, 
or  is  brought  back,"  qualify  the  liability  of  the 
shipowner  to  pay  the  expanse  of  providing  the 
necessary  surgical  and  meiiical  advice  and  attend- 
ance and  medidne  for  the  injured  seaman  as  well 
as  the  expenses  of  his  maintenance,  and  that  there- 
fore the  shipowner's  liability  in  respect  of  botl^ 
ceases  upon  the  injured  seaman  being  brought  b%Q^ 
to  a  home  port. — Aiydebsonv.  Bayitxb,  O.A.,  3Ar5 
[1903]  1  K.  B.  689;  72  L.  J.  K.  B.  292;  88  r  2.J 
313.  •  4j, 
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34.  Wages — VictwiUing  allowance — Maritime  lien 
— Shipwrights  —  Possessory  lien  —  Priorities.  —  An 
allowance  of  money  made  to  the  crew  of  a  vessel  in 
consideration  of  their  finding  their  own  provisions 
is  part  of  their  wages,  and  thny  have  a  maritime 
lien  in  rrspect  of  it.  The  maritime  lien  of  the  crew 
for  their  wag^s  takes  priority  of  the  possessory  lien 
of  shipwrights  up  to  tne  time  when  the  vessel  is  put 
into  the  hands  of  the  shipwrights  for  repairs,  and 
the  fact  of  the  master  and  ere  «r  being  on  board  the 
vessel  while  repairs  are  b-ing  done  does  not  oust 
the  possessory  lien  of  the  shipwrights.  Where  a 
contract  has  been  entered  into  to  do  certain  repairs 
the  repairers  have  a  possessory  lien  for  the  work 
they  have  done,  although  tbev  have  not  completed 
all  the  repairs  tbey  contracted  to  do. — "  Tbrgestb," 
The.  P.D,  &  Ad.D. ;  [1903]  P.  26 ;  72  L.  J.  P.  18 ; 
87  L,  T.  567. 

35.  Wages  and  disbursements  —  Foreign  ship  — 
Maritimelien — Lex  fori — Priorities. — In  an  action 
by  the  master  of  a  ship  for  wages  and  disbursements, 
lex  fori  applies  and  not  the  lex  loci  contractus,  and 
a  foreign  master  has  a  maritime  lien  for  his  wages 
up  to  the  date  of  the  arrest  of  the  ship.  Section 
167  of  the  Merchant  Shipping  Act,  1894  (57  &  58 
Yict.  c.  60),  applies  to  all  vessels,  British  and 
foreign,  and  gives  the  master  of  a  foreign  ship  the 
same  rights  and  remedies  as  the  master  of  a  British 
ship.— '»Tagu8."The,  RD.  ikAd.D. ;  [1903]  P.  44; 
72  L.  J.  P.  4  ;  87  L  T.  598. 

SOLIOITOE:— 

1 .  Attachment — Delivery  of  bill—Service  of  order — 
F<yrm  of  notice  of  motion— E.  S.  C. ,  1883.  ord  44,  r.  2. 
— An  order  had  been  made  on  a  solicitor  for  deUvery 
of  bill  on  a  client's  petition  within  a  certain  period. 
The  period  tJierein  fixed  was  extended  by  a  later 
order,  but  that  order  was  not  drawn  up  nor  served 
upon  the  solicitor.  On  a  motion  to  attach  the 
solicitor. 

Held,  that  the  order  extending  the  time  should 
have  heea  drawn  up  and  served  on  the  solicitor, 
and  this  not  having  been  done,  that  the  motion 
failed —Seal,  A  SoLioiTOB.  Re,  Ch.D.  Byrne,  J,, 
164 ;  [1903]  1  Oh.  87 ;  72  L  J.  Oh.  58 ;  87  L.  T. 
731. 

2.  Client — Agency — Solicitor* s  power  as  agent  to 
compromise  actions. — ^A  solicitor  has  a  general  power 
to  compromise  an  action  on  behalf  of  his  lay  client, 
provided  (a)  he  acts  reasonably  and  bond  fide,  and 
(6)  than  he  is  not  restiained  by  any  express  prohibi- 
tion ;  and  this  rule  applies  equally  to  the  solicitor 
on  the  record  acting  a*  agent  for  Uie  solicitor  of  the 
lay  client. — Nbwen  (Deceased),  Be.  0A.I>.  Farwell, 
J.,  297;  [1903]  1  Ob.  812;  72  L.  J.  Oh.  356;  88 
L.  T.  264. 

3.  Costs — Taxation — Action  in  Mayor^s  Court — 
Certificate  awarding  costs  on  higher  scale — Taxation 
of  costs  of  unsuccessful  party^s  solicitor^ May or^s 
Court  Rules  {Fees  and  Costs),  1890,  r.  13.— In  an 
action  in  the  Mayor's  Oourt  to  recover  a  sum  of 
£40  the  pl^tiff  recovered  judgment,  and  the  judge 
who  tried  the  action  gave  a  certificate,  under  rule 
13  of  the  Mayor's  Oouit  Bules  (Fees  and  Oosts), 
1890.  awarding  the  plaintiff  costs  on  the  scale  ap- 
plicable where  £50  or  over  was  recovered.  The 
solicitor,  who  acted  for  the  defendant  in  the  action, 
ddivered  to  the  defendant  a  bill  of  oosts,  which  in- 
cluded his  oosts  of  tiie  action  in  the  Mayor's  Oourt 
and  also  costs  in  other  matters,  such  as  conveyancing, 
in  which  he  had  acted  for  the  defendant.  The 
defendant  obtained  a  common  order  to  tax  the  bill 
in  the  High  Court,  and  the  master  taxed  that  part 
of  the  bill  which  related  to  the  costs  of  the  action 
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in  the  Mayor's  Oooit  upon  the  scale  whera  £50  or 
over  was  claimed. 

Held,  that  the  effect  of  the  order  of  the  judge  of 
the  Mayor's  Court  was  to  take  the  action  for  all 
purposes  out  of  the  lower  scale  and  to  place  it  in 
the  higher  acftle,  and  that,  therefore,  the  taxing- 
master  was  right.— Briogs  (James)  &  Son,  Bb, 
C.A.,  577  ;  [1903]  2  K.  B.  156. 

4.  CoaU^Tazation — Dfahuraement— Money  paid  to 
"  Security  for  Casta  Account  ''—Solicitors  Act,  1843 
(6  (j&  7  Vict.  c.  73),  a.  37. — Moneys  paid  by  a  solici- 
tor on  behalf  o(  a  client  to  the  *'  Saoority  for  Costs 
Account"  in  respect  of  disoovery  aod  interroga- 
tories are  not  payments  which  the  solicitors  are 
bound  to  make  either  by  law  or  custom.  Conse- 
quently th^  cannot  be  treated  as  '*  disburse- 
ments" wimin  section  37  of  the  Solicitors  Act, 
1843,  but  must  go  into  the  cash  account  as  money 
lent  by  the  solicitor  to  his  client. 

Decision  of  Kekewich,  J.  (50  W.  B.  629),  reversed. 
— BucKWELL  &  Bbrkbley,  Bb,  O.A.,  21 ;  [1902] 
2  Ch.  596;  71  L.  J.  Oh.  713;  87  L.  T.  215. 

5.  Oogts— Taxation— Parliamentary  agents — Bill 
of  costs  for  work  done  by  solicitor  as  parliamentary 
agent — Jurisdiction  to  tax — Solicitors  Act,  1843  (6  tfc 
7  Vict.  c.  73),  8.  37.— A  bill  of  costs  of  a  parlia- 
mentary agent,  who  is  also  a  solicitor,  if  it  relates 
exclusively  to  work  done  by  him  as  a  parliamentary 
ageot,  cannot  be  taxed  in  the  High  Court  under 
section  37  of  the  Solicitors  Act,  1843.— Baker, 
Lebs,  &  Co..  Be.  C,A,,  246;  [1903]  1  K.  B.  189  ; 
72  L.  J.  K.  B.  136 ;  87  L.  T.  662. 

6.  Costs — Taxation' —  Time  limit  —  Extension  of 
time — Jurisdiction  of  taxing  officer — Solicitors  Act, 
1843  (6  cfc  7  Vict.  c.  73),  s.  37— B.  S.  C,  1883,  ord. 
65,  r.  27,  regulation  57.— The  direction  in  an  order 
of  course  for  taxation  of  a  bill  delivered  more  than 
one  month  and  less  than  twelve  months,  on  the 
oltent*s  application,  that  "the  said  master  is  to 
make  his  certificate  in  a  month,  unless  the  said 
master  shall  think  fit  to  extend  the  time  to  enable 
him  to  make  his  oertiffoate,  or  this  order  is  to  be 
of  no  effect,"  is  not  a  direction  by  tJie  court  or  a 
judge  which  deprives  the  taxing  officer  of  the 
jurisdiction  given  to  him  by  regiSation  57  of  rule 
27  of  order  65,  and  consequently  the  taxing-master 
can  grant  an  extension  of  time  for  the  taxation  on 
an  application  made  after  the  expiration  of  the 
montn  limited  by  the  order.  Time  limits,  however, 
whether  prescribed  by  section  37  of  the  Solicitors 
Act,  1843,  or  by  the  rules  of  the  court,  ought  not  to 
be  lightly  disregarded;  and  therefore  such  an 
extension  of  time  should  not  be  made  as  of  oouree, 
but  only  if  it  appears  to  the  taxing  officer  to  be 
required  by  the  justice  of  the  case. — Macintosh, 
DixoN»  &  Co.,  Be,  C.A,,  659;  72  L.  J.  Oh.  609  ; 
88  L.  T.  820. 

7.  Costs — Taxation — Trustees'  hill, — An  order  was 
obtained  by  cestui  que  trust  to  tax  a  solicitor's  bill 
delivered  to  the  trustees. 

The  tenant  for  life  of  one  moiety  of  certain  trust 
funds  had  died  on  the  22nd  of  June,  1902,  upon 
which  that  moiety  became  divisible  among  three 
persons. 

Two  of  the  beneficiaries  wished  to  take  their 
shares  in  specie,  but  the  third  wished  to  have 
his  share  realized  and  a  mortgage  thereon  paid 
off. 

The  taxing-master  had  disallowed  the  costs  of 
transfer,  of  attendance  to  pay  off  the  mortgage,  and 
also  costs  charged  in  anticipation  for  attending 
the  beneficiaries'  solicitors,  and  handing  them 
cheques  and  transfers. 


These  latter  costs  had  been  included  to  prsYwt 
the  necessity  of  delivering  a  snpplemental  fill,  bot 
the  taxing-master  thought  that  he  had  no  poirar  to 
allow  them. 

Held,  that  the  trustees  must  be  allowed  their 
reasonable  and  proper  costs  of  dividing  the  estate 
irrespective  of  the  way  in  which  the  costs  woAd 
ultimately  be  borne,  as  this  taxation  wai  ondw 
section  39  of  the  Solicitors  Act,  1843  (6  &  7  Yict.  c. 
73). 

Held,  also,  that  the  solicitor  might  indodd 
reasonable  and  proper  chargei  which  would  b« 
incurred  in  a  final  divsion  by  way  of  antidpttiuo. 
—Miles,  Be,  Oh  D.  Swinfen  Eady,  J. ;  88  L  T. 
863. 

8.  Fiduciary  relationship— Gift  by  dient  to  tdidior 
—  Purchase  by  solicitor  from  client — CWpefeirf  owi 
independent  advice — Avoiding  deeds  as  against  saiidtor 
and  upholding  gifts  to  client's  children  in  same  deeii, 
— W.,  being  ac  the  same  time  under  considtikble 
financial  liabiliticMi,  executed  in  1900  two  deedi 
settling  property  in  favour  of  his  children,  B.  ind 
N.,  and  his  solicitor,  0.  The  deeds  were  settled  in 
C.'s  office,  but  were,  before  execution,  inspected 
and  explained  to  W,  by  another  solicitor,  A.  Id 
1901  W.  executed  a  further  deed,  by  iriiich  be 
assigned  all  his  property  in  favour  of  B.  and  N. 
and  C,  they  covenanting  to  pay  him  anannoity. 
This  deed  was  prepared  by  aoother  solicitor,  t, 
but  0.  made  alterations  in  it  before  exeoutiov. 

Held,  on  the  evidence,  that  W.  had  not  com- 
petent and  independent  advice  on  either  occsnoo, 
and  that  all  the  deeds  muit  therefore  be  let  nidfl 
as  against  C,  and  that  the  deed  of  1901  miut  be 
set  aside  altogether;  but  that  the  deeds  of  1900 
ought  not  to  be  set  aside  so  far  as  they  coniexied 
benefits  on  W.*8  children,  B.  and  N. 

The  rule  laid  down  by  Lord  Eldon  in  Hatch  ▼. 
Hatch,  9  Yes.  292,  applied. 

Observatiors  of  Parwell,  J.,  in  Powell  v.  PowU, 
[1900]  1  Oh.  243,  48  W.  B.  Dig.  168,  as  to  tbednty 
of  a  solidtor  advising  a  client  who  wishes  to  oonirc 
a  ffift  on  a  person  in  a  fidudary  relation,  aoproTed. 

The  conditions  necessary  for  the  uphdoing  of 
gifts  by  a  client  to  his  solicitor  and  purchases  byt 
solicitor  from  his  client  respectively,  disoosied. 

Order  of  K  kewioh.  J.,  varied.— WEIGHT  v. 
Caeter,  CA..  196;  [1903]  1  Ch.  27;  72  L.  J.Cb. 
138;  87  L.  T.  624. 

9.  Misconduct — Report  of  committee  to  court— BU- 
missal  of  charge — Right  of  complainant  to  be  heard  in 
person— Solicitors  Act,  1888  (51  <£;  52  Vict  c.  65), «. 
13.— By  section  13  of  the  SoUdtors  Act,  1888,  so 
application  to  strike  the  name  of  a  eolicitor  off  the 
rolls,  or  an  application  to  require  a  solicitor  to 
answer  allegations  contained  in  an  affidavit,  shell  be 
made  to  and  heard  by  the  Committee  of  the  Inoor- 
por^ted  Law  Society,  who  shall  embody  their 
finding  in  the  form  of  a  report  to  the  court,  ''pro- 
vided that  any  person  who  but  for  thu  Act  woold 
have  been  entitled  to  apply  to  the  court  to  itiike 
a  solidtor  off  the  roll  of  eolidtors,  or  to  ^VV^l^ 
require  a  solidtor  to  answer  alleffations  ooawB^ 
in  an  affidavit,  shall  be  entitled  so  to  applTr 
although  the  committee  is  of  opinion  that  there  ii 
no  primd  facie  case  of  misoonduot  against  tbe 
solidtor,  and  shall  be  entitled  to  be  heard  if  the 
sodety  brings  the  report  of  the  committee  Wen 
the  court." 

Held,  that  an  application  to  the  court  noder  toe 
proviso  in  the  above  section  must  be  made  by 
counsd. — A  Solioitoe,  Be,  Law  Society,  Bx 
PAETE,  C.A.,  561;  [1903]  2  K.  B.  205  ;  72L.J. 
K.  B.  643. 
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10.  Negligence  —  Action  for  negligence  against 
solicitor—Death  of  solicitor— Survival  of  cause  of 
action  against  executor— A'\tio  personalis  moritur 
cnm  p«r80ii4  — An  ao^i  >n  by  a  olieot  for  damiicres 
f.>r  the  alleged  ne^li^^Ance  of  a  soliottor  while 
actio f<  upon  the  cli*int*«  retainer  does  no«  die  with 
the  solioitor,  bat  sarvives,  and  may  be  maintained 
ai^ainst  the  personal  reore^ieo^ative  of  the  deoea^<»d 
solicitor.—DAYiES  v.  Hood.  K.B.D,  ;  88  L.  T.  19. 

11.  Permitting  unqualified  person  to  use  solicitor's 
name  in  actions,  £c, — Finding  that  the  statutory 
offence  was  proved— No  jurisdiction  to  inflict  less  than 
statutory  punishment— ** Shall  and  may  he*'  struck 
off  the  roll— Solicitors  Act,  18i3(6  <fe  7  VicL  c.  73),  s. 
32.— By  section  32  of  the  Solicitors  Act,  1843,  if 
any  solicitor  knowiogly  permits  hit  name  to  be 
nsed  in  any  action  for  the  profit  of  any  unqualified 
person,  or  does  any  act  to  enable  an  unqualified 
person  to  practise  as  a  solioitdr,  the  solicitor  '*  sLaII 
and  may  be  *'  struck  off  the  roll. 

Where  a  solicitor  is  charged  under  the  above 
section,  and  the  charge  is  established, 

Held,  that  the  court  has  no  pow«»r  to  inflict  a  less 
punishment  than  striking  the  solicitor  off  the  roll. 

In  re  Kelly,  43  W.  B.  191.  [1895]  1  Q.  B.  180. 
connidered  and  f«)llowed. — Bitbton  and  Blikk- 
HOBW,  Eb,  K.B.D.,  668;  [1903]  2  K.  B.  300. 

12.  Bemuneration — Purchase  and  re-saU — Scale  fee 
—  Negotiation  —  Commission  to  agent — *•  Completing  " 
«mveyance — General  order  under  Solicitors*  Bemunera-- 
turn  Act,  1881  (44  <fe  46  Vict.  c.  44),  Schedule  /., 
PartL,r.  11. — In  order  to  earn  the  scale  fee  for 
neeotiating  a  purchase  or  a  s«de,  a  solicitor  munt. 
arrange  it— tQat  is  to  say,  must  substantially  do  all 
the  negotiations  connected  there «?ith,  and  not 
merely  be  nneof  a  group  of  persons  who  negotiate  ; 
he  must  ftlso  show  that  no  commission  has  been 
paid  to  another  agent  in  respect  of  the  negotia- 
tion. 

In  re  Withall,  39  W.  E.  529.  [1891]  3  Ch.  8,  fol- 
lowed. 

In  order  to  earn  the  scale  fee  for  completing  a 
purchase  or  sale,  he  must  do  all  the  work  specified 
in  the  schedule,  so  far  as  the  contract  n^quires  it  to 
be  done.  Wh«ire  there  is  a  purchase  ana  a  le-sale 
of  the  whole  of  the  purchased  property,  and  the 
conveyance  is  from  the  vendor  to  the  ultimate  pur- 
chaser, the  »olioitor  U  not  Ciititled  to  such  a  scale 
fee. 

in  re  Bead,  42  W.  E.  601,  [1894]  3  Ch.  238,  dis- 
tinguished. 

In  re  Baillie  &  Co,,  15  Times  L.  E.  277,  foUowed. 
— EOMAIN,  Eb,  Ch.D.  Buckley,  J.,  346;  [1903]  1  On. 
702;  72  L.  J.  Oh.  309;  88  L.  T.  126. 

13.  Treasury  solicitor — Acting  f*)r  individual — 
Costs — Duly  qualified  solicitor —Bevenue  Solicitors 
Act.  1828  (9  Geo  4,  e.  25).  s,  I— Solicitors  AcU,  1843 
(6  «fe  7  Vict.  c.  73).  ss.  2,  47.  and  1874  (37  &  38  Vict, 
c.  68),  s.  \2— Treasury  Solicitor  Act,  1876  (39  dk  40 
Vict.  c.  IS)— Stamp  Act,  1891  (54  &  65  Vict,  c  39), 
s.  43,  sub- section  8. — Where  the  solicitor  to  the 
Treasury  acts,  under  the  direction  of  the  Grown,  for 
a  private  individual,  he  is  to  be  deemed  to  be  a 
duly  qualified  solicitor  for  all  purposes,  though  he 
is  not  on  the  roll  of  solicitors  and  has  not  taken  out 
a  oertifioate  autl^orizing  him  to  practise  as  such. — 
Ebx  v.  Cantbrbuky  (Akohbishop),  C.A.,  277; 
[1903]  1  K.  B.  289 ;  72  L.  J.  K.  B.  188 ;  88  L.  T. 
150. 
See  also  Estoppel,  1 ;  Landlord  and  Tenant,  15. 

STAMP  DUTY.— See  Inland  Eevenue. 

STOCK  BXOHANGB:— 

1.  Bankruptn/  —  Becefving   order  —  Stockbroker 


Default  on  Stock  Exchange — Administration  of  assets 
by  Stock  Exchange  assignee — Bight  of  Stock  Exchange 
creditor  to  petition  in  bankruptcy. — A  member  of  the 
London  Stock  Exchange  having  become  a  defaulter, 
a  Stock  Exchange  creditor,  who  has  come  in  and 
has  received  dividends  under  the  administration  of 
the  defaulter's  assets  by  the  official  assignee  of  the 
Stock  Exchange,  and  has  also  recovered  judgment  in 
an  action  for  his  debt,  can  maintain  a  petition  in 
bankruptcy  against  the  defaulter,  founded  rn  the 
balance  of  the  judgment  debt  after  deducting  the 
dividends  which  he  has  received  and  for  whidi  he 
must  give  credit. 

The  Stock  Exchange  cessio  bonorum  does  not 
ooerate  as  an  accor'l  and  satisfaction  or  a  release  of 
the  defaulter's  debts.— Mendelssohn,  Ex  pabte, 
Mendelssohn.  Ee.  C.A.;  [1903]  1  E.  B.  216; 
72  L.  J.  K.  B.  106;  87  L.  T.  721. 

2.  Default  of  broker — Liquidation — Completion  by 
jobber  with  broker*s  customers — Bight  of  jobber  to  sue 
broker  for  differences. — A  broker,  who  was  a  member 
of  the  London  Stock  Exchange,  was  declared  a 
defaulter,  there  beiog  taen  due  from  him  to  a 
jobber  £986  in  respect  of  the  purchase  and  sale  of 
shares.  A  further  sum  of  £281  became  due  on  the 
closing  of  the  broker's  accounts  at  the  hammer 
prices.  The  broker'^  customer  completed  the 
transacUons  with  the  jobber  on  the  next  settlirg 
dav  and  paid  bim  the  sums  due,  but  by  the  rules  of 
the  Stock  Exct^a-rge  the  jobber  had  to  anoount  for 
£281  of  the  amount  so  received  to  the  official 
assignee  of  the  Stock  Exchange,  who  was  oarryiog 
out  the  liquidation  of  the  broker's  estate.  The 
jobber  brought  an  action  against  the  broker  to 
recover  the  two  sums  of  £986  and  £281.  At  the 
date  of  the  trial  the  liquidation  was  still  proceeding, 
and  the  jobber  had  been  p%id  a  dividend. 

Held,  that  the  action  was  maintainable,  and  thst 
the  jobber  could  recover  the  amount  claimed  less 
the  amount  of  the  divid»-nd  received. 

Judgment  of  Mathew.  J.  (50  W.  E.  106,  [1901] 
2  E.  B.  844).  affiriued.->-EATCLI7F  V  MENDELSSOHN, 
C.A.,  3 ;  [1902]  2  K.  B.  653 ;  71  L.  J.  K.  B.  984 ; 
87  L.  T.  422. 

STOP  OEDEE.— See  Assignment,  2. 

TELEGEAPH:— 

Telephone  company — Licence  to  provide  telephonic 
communication  in  exchange  area — New  licence  to  local 
authority  in  respect  of  same  area— Continuance  of 
powers  to  lay  dmjon  underground  wires  acquired  by 
company  by  agreement  with  local  authority — *^  For 
the  duration  thereof**— Telegraph  Act,  1899  (62  &  63 
Vict.  c.  38),  s.  3  (I).— Sections  3  (1)  of  the  Telegraph 
Act.  1899— which  providef,  unaer  certain  circum- 
stance, for  the  continuance  of  powers  acquired  by 
an  existing  company  by  agreement  with  the  local 
authority  before  the  passing  of  the  Act  to  lay  down 
nndergrouod  wiren  in  an  exdiange  area,  in  the  event 
of  a  new  licence  being  granted  to  the  local  authority 
or  to  another  company  in  respect  of  the  same 
exchange  area — applies  only  to  the  case  where  the 
powers  of  the  company  are  in  existence  at  the  date 
of  the  grant  of  the  new  licence.  Accordingly,  where 
the  local  authority  by  virtue  of  a  clause  contained 
in  the  agreement  conferring  the  powers  has  duly 
det«»rmined  those  powers  before  the  date  of  the 
grant  of  the  new  licence,  the  section  does  not 
operate  to  continue  them. 

The  words  in  the  section,  "  those  powers  shall 
continue  for  the  period  specified  in  the  new  licence 
for  the  duration  thereof,*'  refer  to  the  duration  of 
the  powers,  a^  d  not  to  the  duration  of  the  new 
licf'nce. 
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AfisnmiDg,  therefore,  that  the  powers  of  the 
oompany  are  m  existence  at  the  date  of  the  graut 
of  the  new  licence,  they  will  be  continued,  not 
daring  the  duration  of  the  new  licence,  but  daring 
the  period  (if  any)  which  the  new  licence  specifies 
for  their  continaance.— Naxional  Telephone  Co. 
V.  Kingston  -  UPON  -  Hull  Oorpobation,  Oh.D, 
Buckley,  J..  617. 

TITLE  DEEDS:— 

Custody —  Will — Land  purchased  by  equitable  tenant 
for  life,  undei*  power,  with  moneys  belonging  to 
personal  estate — Lien  of  trustees  on  land  to  secure 
purchase-Tnoneys, — A  testator  gave  real  and  personal 
properly  in  trust  to  accumulata  rents  and  profits 
daring  the  mioority  of  H.,  who  was  to  be  (and  in 
fact  was)  let  into  possession  on  attaining  twenty- 
one  as  tenant  for  life.  A  private  Act  authorized 
land  to  be  purchased  by  the  court  at  the  instance 
of  a  tenant  for  life  of  full  age,  and  to  be  paid  for 
out  of  the  personalty.  Toe  moneys  so  paid  were  to 
be  deemed  a  debt  from  the  real  to  the  personal 
estate,  which  debt  was  to  be  held  by  the  trustees  as 
part  of  the  personalty  and  secured  by  a  lien  on  the 
purchased  land.  Subject  to  such  lien  the  purchased 
land  was  to  be  settled  on  the  trusts  of  the  will. 

Held,  that,  as  to  land  so  purchased,  the  trustees, 
so  long  as  their  lien  existed,  were  entitled  to  the 
custody  of  the  title  d«>ed8. — Wheeleb  v.  Tootell, 
Ch,D.  Swinfen  Eady,  J.,  693. 

See  Trustee,  9. 

TOLLS:— 

1.  Bicycle — Carriage  hung  on  springs — 6  Geo*  4, 
c  cxiv.  s.  78. — By  a  private  Act  of  Parliament 

<  passed  in  the  reign  of  George  lY.  Uie  defendants 
were  empowered  to  levy  tolls  {inter  alia)  for  every 
coach,  chariot,  hearse,  chaise,  berlin,  landau  and 
phaeton,  gig,  whiskey,  oar,  ohair,  or  ooburg,  and 
for  every  oth^r  carriage  hung  on  springs,  the  sum 
of  sixpence  for  each  wheel,  and  for  each  horse  or 
other  beast  of  draught  drawing  the  same  the  sum 
of  twopence. 

Held,  by  Wright,  J.,  that  a  bicycle  which  had  a 
saddle  hung  on  springs  was  a  carriage  hung  on 
springs  within  the  meaning  of  tbe  section,  but  that 
the  section  only  referred  to  carriages  drawn  by 
horses  or  other  beasts  of  draught,  and  that  there- 
fore a  bioyde  ridden  over  the  bridge  wm  not 
chargeable  within  the  section. 

Held,  by  the  Court  of  Appeal  that  a  bicycle  did 
not  come  within  the  class  of  carriage  in  respect  of 
which  the  Act  gave  power  to  levy  a  toll. 

Cannan  v.  Earl  of  Abingdon,  48  "W.  E.  470,  [1900] 
2  Q.  B.  66,  commented  on.— Simpson  v.  Tsign- 
MOUTH  AND  Shaldon  Bbidgk  Co.,  C.A.,  545; 
[1903]  1KB.  405 ;  72  L.  J,  K.  B.  204;  88  L.  T. 
117. 

2.  Bicycle — ** Sledge,  drag,  or  such-like  carriage" 
— 39  Geo,  3,  c.  xxviiu,  «.  11. — By  section  11  of  39 
Geo.  3,  c.  xxviii.  the  owners  of  a  bridge  across  the 
Severn  were  empowered  to  take  the  following, 
amongst  other,  tolls  for  passage  over  the  bridge : 
'*  For  every  coach,  chariot,  landau,  berlin,  hearse, 
chaise,  calash,  chair,  or  other  such-like  carriage,"  a 
oertain  sum,  accordiog  to  the  number  of  horses 
drawing  it;  <* for  every  sledge,  drag,  or  such-like 
carriage,  the  sum  of  6d." 

Held,  that  a  bicycle  was  not  a  '*  such-like 
carriage  "  to  a  sledge  or  drag,  and  was  not  there- 
fore oaargeable  with  a  toU  of  6d. — Smith  v, 
Ktnnekslby,  C.A.,  548;  [1903]  IK.  B.  788;  72 
L.  J.  K  B.  357  ;  88  L.  T.  449. 

TEADB-MABK:— 

1.  Label — Words  *^  trade-mark"  printed  on  part 


only  of  label  —  Misleading  label — Remcvdl  frtm 
register — Innocent  deception,— Ther^  i«  no  genfral 
rule  that  whenever  the  words  "trade-mark" 
appcM*  on  a  label  they  must  be  intended  to  ref«r 
solely  to  the  particular  part  of  the  label  on  wfaicb 
they  are  placed. 

To  justify  the  removal  of  a  trade-mark  from  the 
register,  on  the  ground  that  it  is  calculated  to 
deceive,  it  must  be  shown  that  it  is  reasouablj 
calculated  to  injure  some  person,  and  is  not  a  men 
innocent  deception  which  would  injure  no  one. 

In  re  Apollinarie  Co.'s  Trade-Marks,  [1891]  2  Ch. 
186,  39  W.  B.  Dig.  237,  distingu'shpd. 

Decision  of  Kekewich,  J.  (86  L.  T.  186,  60  W.  R. 
Dig.  170),  reversed.— Bass,  Katolupf.  &  Grettoss 
Tradb-Mabks,  Be,  C.A.,  86;  [1902]  2  Oh.  579; 
71  L,  J.  Oh.  779;  87  L.  T.  408. 

2.  Infringement— Begistration — Meaning  of"4ih 
tinctive  device  " — Mark  in  common  use  in  the  tra>i€— 
Non-user  as  a  trade-mark— -Boi^k  fideinteneion  to  wt 
— A  trade-mark  consisting  of  the  head  and  siioiilden 
of  the  picture  known  as  G-ainsborough's  '•  Duchws 
of  Devonshire  "  was  registered  by  the  plaintifEi  in 
January,  1892,  in  class  38,  for  »'  hats,  bomiet^  mi 
similar  head  coverings."  It  was  alleged  thst  th« 
defendant,  who  also  carried  on  a  millinery  bosmni, 
had  infringed  the  plaintiffs'  trade-mark  by  eS^J^ 
to  his  premises,  wlule  in  the  course  of  eKcfaoPi  a 
board  upon  which  there  was  a  painted  lepn^- 
tion  of  the  duchess ;  that  he  had  also  exhibited  the 
same  mark  upon  posters  and  advertisementi  in  con- 
nection with  his  business,  and  that  he  used  boxM 
for  delivering  millinery,  ftc,  and  notepapsr  con- 
taining reprc^uctions  of  the  plaintiffiB*  trade-man. 
The  defendant  alleged  that  he  had  for  seven  jein 
past  or  thereabouts  used  representations  of  tte 
duchess  in  various  ways  in  oozineotion  ^^^ 
business  as  a  milliner.  It  was  proved  tbst  t&e^ 
picture  in  question  had  from  the  year  1876  bflenm 
common  use  in  the  hat  and  milliaery  trade  as  u 
ornamentation  upon  various  papers,  oircukiSi  ^' 
used  by  milliners  in  their  bnsinees.  The  plsifit 
had  never  used  the  trade-mark  on  the  actoal  goosi 
supplied  by  them,  but  they  had  often  used  it  on 
laMs  affixed  to  the  boxes  in  which  the  goods  ««« 
delivered  to  customers  as  well  as  on  bills,  reoeipcs. 
&c  The  defendant  had  used  the  mark  which  oon- 
stituted  the  alleged  infringement  in  a  wsm 
manner. 

Held,  that,  in  1892,  when  the  trade-msit  was 
registered,  it  was  not  "distinctive"  or  capable  rt 
distinguishing  the  goods  of  the  plaintiff  mJJ** 
manufacture  or  selection  from  the  goods  of  sll  otbff 
persons ;  that  it  was  not  therefore  capable  of  regtf- 
tration,  and  that  it  must  be  expunged  from  tne 

Sembie,  that,  in  order  to  justify  the  r«mo?»l  d  • 
trade-mark  from  the  register  on  the  ground  of  non- 
user,  it  must  be  shown  either  (a)  that  at  the  date^ 
registration  there  was  no  bond  fide  intentwn  to  jw 
it,  and  that  it  has  never  in  fact  been  ^^a^'^.^J^ 
if  there  was  a  bond  fide  intention  to  use  foda^ 
user  for  a  short  time,  there  has  been  actoal  abanaon 
ment  over  a  long  period  of  time. — LoUMB  *  ^*  ' 
GAnrsBOROuaH,  Ch.D.  FarweU,  J. ;  87  L.  T.  o\fh 

3.  Oldmark—Begi^traiion^Lapse-'Be-nr^^^ 
— Action  for  infringement — Motion  to  ^P^,.Z 
Delay— Costs— Application  for  certificate  (hat  ng^^ 
mark  has  come  in  question  in  an  adwn-^rai^j 
Designs,  and  Trade-Marks  Act,  1883  (46  «fc  47  h«- 
c.  67),  ss.  64,  77a,  79,  and  Patents,  Ac,  Ad,  loo 
(61  cfe  62  Viet.  c.  60),  ss.  10,  18.— Wordi,  &c..  woj 
registered  under  section  64,  sub-section  3  ("•/'. ^ 
the   Patents,  &c.,  Act,    1883,    amended  D7  ^ 
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'^ifttentfl,  &0.,  Act,  1888,  most  not  merely  have  been 
**  special  aod  distinotlTe"  at  lome  previoiu  time, 
bnt  must  be  bo  at  the  date  of  registration. 

Qucdre,  whetber  a  word  which  hai  been  applied 
to  an  article  because  it  is  apt  to  describe  that  article 
can  be  distinctiTe  of  manufaotore  or  sale  by  a 
particular  person. 

The  jurudiction  to  order  a  trade-mark  to  be 
«tmok  ont  of  the  regplster  is  given  for  the  protec- 
tion of  the  pubUo  and  not  of  the  applicant  only. 
Accordingly  an  application  for  this  purpose  will  not 
be  refused  for  deUy  (or  other  conduct)  on  the  part 
of  the  applicant,  unless  such  delay  has  made  it 
unduly  hard  for  the  respondent  to  produce  evidence. 
But  an  applicant  who,  with  knowledge  of  Uie  regis- 
tration, has  delayed  unduly  will  not,  if  successful, 
^et  his  costs. 

The  question  whether  there  is  such  a  resemblance 
between  two  designs,  or  names,  or  the  get-up  of 
two  articles,  or  the  like,  a^  is  calculated  to  deceive 
customers,  is  not  to  be  determined  by  the  testi- 
mony of  the  witnesses,  but  is  a  question  for  the 
Judge  himself,  viewing  the  exhibits  or  considering 
the  names,  in  the  light  of  the  evidence  as  to  the 
oiroumstanoes  in  whiou  they  are  used. 

London  Qener<U  Omnibui  Co,  v.  Lavell,  [1901]  1 
Ch.  135,  49  W.  B.  Dig.  144,  considered. 

When  the  plainuff  and  the  defendant  in  an 
action  have  each  succeeded  in  part  and  failed  in 
.part,  and  there  is  likely  to  be  great  difficulty  and 
dispute  in  apportioning  the  difESarent  items  of  costs 
as  between  thb  different  issues,  the  judge  at  the  trial 
will  order  the  costs  to  be  taxed  as  a  whole  and 
paid  by  the  parties  in  such  proportions  as  he  may 
thibk  fit. 

A  certificate,  under  section  77a  of  the  Patents, 
^c.,  Act,  1883,  that  the  right  to  the  exolusive  use 
of  a  trade-mark  has  come  in  question  in  an  action, 
will  not  be  given  when  the  right,  though  put  in 
issue,  has  not  been  investigated  in  such  a  manner 
as  to  enable  the  court  to  form  an  opinion  about  it. 
— BouBNE  V.  Swan  &  Edoab.  Ch,D.  FarwtU,  J,, 
213 ;  [1903]  I  Ch.  211 ;  72  L.  J.  Ou.  168 ;  87  L.  T. 
589. 

4.  Registration — Dormant  mark— Entire  daas — 
Use  of  mark  in  respect  of  part  of  class — Assignment 
— Linciiation  of  use  of  mark  to  part  of  goods  in  doss 
^FatenU,  Designs,  and  Trade- Marks  Act,  1883  (46 
d:  47  Vict,  c.  57),  s,  90,— The  register  of  trade- 
.  marks  may  be  rectified  by  excluding  from  the  speci- 
fication of  good  in  respect  of  which  a  ma»  is 
registered,  goods  in  regard  to  which  at  the  time  of 
registration  there  was  no  actual  employment  of 
such  mark  nor  any  intention  to  employ  the  same, 
although  the  person  registering  the  trade-muk 
may  have  sold  such  goods  under  other  marks. — 
Habt'b  Trade-Maek.  Be.  Ok.D.  Bymey  c/;,  107; 
[1902]  2  Oh.  621 ;  71  L.  J.  Oh.  869;  87  L.  T.  426. 

TKADB  NAME:— 

CorseU--'' Erect  Form''— Printed  as  a  scroll-^ 
Imitation — Descriptive  name— Fanciful  name — Cal- 
culated to  mislead — Evidence, — ^Tbe  plaintifiis  were 
mannf ecturern  of  corsets  in  the  United  States,  and 
in  March,  1901,  introduc«Hl  a  certain  class  of  their 
corsets  into  the  United  Kingdom.  These  corsets 
were  designated  in  the  advertisements  relating  to 
them,  upon  the  boxes  in  which  they  were  sold,  and, 
gi^neraUy,  as  '<  W.  B.  Erect  Form  Oorsets,"  the 
words  "Erect  Form  Corsets*'  being  printed  in 
special  fancy  tvpe  in  the  manner  of  a  scroll.  B'ni 
the  letters  ••  W.  B."  were  shortly  afterwards  av^y^^ 
stitutedthe  words  ''America's  Leading,"  ptiv!^^ 
in  ordinary  type.  About  the  month  of  OoK^^ 
1901,  when  the  plsintiff«  had  effected  sales  o(^\)e^f 


corsets  to  a  substantial  amouct  in  the  United 
Kingdom,  and  such  corsets  had  acquired  some  repu- 
tation therein,  the  defendant  company  resolved  to 
make  use  of  the  term  ''Erect  Form  Corsets"  in 
connection  with  goods  of  their  own  manufacture ; 
and,  in  fact,  did  so  use  iiiat  term,  printing  it  in  the 
form  of  a  soroU  like  that  adopted  by  the  plaintiffs, 
and  pUcing  the  company's  trade-mark,  the  letters 
"C  B.,"  sometimes  before  and  sometimes  both 
*  before  and  after  the  scroll.  The  defendant  com- 
panjr  had  previously  advertised  in  the  trade  journals 
stviDg  w^t  they  proposed  to  do. 

Held,  that,  although  it  was  to  ba  taken  that  the 
conduct  of  the  defendant  company  had  not  misled 
perfions  in  the  trade  generally,  yet  such  conduct 
was  calculated  to  cause  the  corsets  of  the  defendant 
company  to  be  mistaken  for  the  plaintiffs'  by  those 
who  had  been  the  ultimate  purchasers  of  the 
plaintiffs'  corsets,  and  by  those  who  for  any  reason 
desired  to  purchase  corsets  of  the  same  manufac- 
ture; and  an  injunction  granted  to  restrain  the 
defendant  company,  their  servants  and  agents, 
from  selling  or  causing  to  ba  sold  any  corsets  not 
of  the  plaintiff*'  manufacture  under  the  nama  of 
"Erect  Form  Corsets"  without  distinguishing 
such  corsets  from  the  plaintiffs'  corsets.— Wbin- 
GABTKN  V,  Bayeb,  Gh,D.  Joyce,  J, ;  88  L.  T.  168. 

TRADE  UNION  :- 

1.  Action  by  member — Rules —Bestraint  of  trade — 
Illegal  society.  Under  the  rules  of  the  Amalgamated 
Society  of  Tailors,  some  of  which  were  in  restraint 
of  trade,  it  was  provided  by  rule  32  that  if  a 
member  acted  contrary  to  the  interests  of  the 
society  or  its  rules  he  was  to  be  fined  or  expelled. 

Held,  that  the  society  was  an  illegal  one,  and 
that  an  action  would  not  lie  against  it  at  the  suit  of 
one  of  its  members. — Cullsn  v,  Blwin,  K.B,D,  ; 
SSL.T.SS6, 

2.  ApplicaHon  of  funds  contrary  to  rules-^Action 
for  injunction  by  individual  member  of  union — Trade 

Union  Act,  1871  (84  &  35  Vict,  c  31), «.  4,  sub-section 
3.— Where  a  trade  union,  formed  for  the  purpose 
(among  others)  of  providing  bsnefits  for  members, 
and  registered  under  the  Trade  Union  Act,  1871, 
were  proposing  to  apply  funds  of  the  union  to 
purposes  not  sanctioned  by  its  rules,  and  in  contra- 
vention of  essential  provisions  of  those  rules,  which 
defined  the  nature  and  objects  of  the  union,  and  the 
trustees  of  the  union  were  acquiescing  in  the  applica- 
tion of  the  funds  as  aforesnid. 

Held,  that  an  action  was^  maintainable  by  an 
individual  member  of  the  union  for  an  injunction 
to  restrain  such  a  misapplication  of  the  funds, 
inasmuch  as  it  was  not  a  proceeding  instituted  with 
the  object  of  directly  enforcing  an  agreement  for 
the  application  of  the  funds  of  a  trade  union  to 
provide  bemefits  to  members  within  the  meaning  of 
the  Trade  Union  Act,  1871,  s.  4,  sub-section  3. 

By  one  of  the  roles  of  a  tr^de  union  provision 
was  made  for  the  weekly  allowance  of  strike  pay  to 
members,  who  were  "  permitted  to  cease  work  by 
the  sanction  of  the  association  in  accordance  with 
the  rules."  A  cessation  of  work  by  members  of  the 
union  having  taken  place  without  the  sanction  of 
the  association,  its  sanction  was  afterwards  obtained 
for  the  continuance  of  that  cessation  as  from  a  date 
sabeequent  to  its  original  commencement. 

Held    (by    Vaughan    Williams,    Stirling   and 

Maihew,    UJ.,   Btirling,   L-J.,   doubting),  tjiat 

the  Tu^e  did  not  authorize  the  union   to  allow 

weeUv  strike  pay  to  the  strikers  subsequently  to 

I       the  sJsic'ioii  ^^  ^^®  association  being  obtained  as 

a  ^^\d.     .  ^^^  ^^  ^1  ^  ^j^^e  union  provision 
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WM  nubde  for  the  allowance  of  weekly  strike  pay 
in  oa»ef  where  members  were  **  thrown  oat  of 
employment  **  in  oonseqaence  of  any  aotioo  legally 
taken  by  the  union.  Members  of  the  union,  who 
had  been  employed  at  a  colliery,  and  who  had  stmck 
of  their  own  accord,  and  not  in  conieqaence  of  any 
action  taken  by  the  union,  failed  in  an  attempt 
made  by  them  some  time  af tarwaras  to  obtain  re- 
employment at  the  colliery,  which  failure  was, 
fdleeed  to  have  been  in  consequfnoe  of  action  takf  n 
by  uie  union. 

Held,  that  the  rule  could  not  be  applied  to  their 
case,  because  they  could  not  be  said  to  have  been 
"  thrown  out  of  employment "  within  its  meaninfr. 

— ILOWDIBSI  V,  YOBKSHIBl  MCfSRS'    AbSOCIATIGN, 

C.A. ;  [1903]  1  K  B.  308 ;  72  L.  J.  K  B.  176 ;  88 
L.  T.  134. 

3.  Indticing  breach  of  eonirad — Illegal  mecAu — 
Bona  fides. — By  an  indenture  of  appranticesbip  a 
firm  cf  stonemasouB  contracted  to  teach  the  plian- 
ti£f,  who  was  twenty-five  years  of  age,  the  trade  of 
a  mason.  By  becoming  parties  to  Sie  rules  of  the 
the  defendant  trade  uniou  the  fiim  had  contracted 
not  to  take  apprentici  s  over  sixteen  years  of  age. 
In  order  to  compel  the  firm  to  ccmply  with  this 
latter  contract  the  defendants  threat^ed  to  with- 
draw the  workmen  employed  by  the  firm  if  the 
plaintiff  was  taught  the  trade  of  a  mason;  and  in 
consequence  of  tbis  the  firm  broke  their  contract 
with  the  plaintiff. 

Held,  that  the  plaintiff  was  entitled  to  maintain 
an  sction  against  the  defeodants,  for  the  defendants 
had  krowingly  and  for  their  own  ends  procured  the 
commission  of  an  actionable  wrong,  and  had  pro- 
cured it  by  the  use  of  illegal  meaus,  and  it  was 
immaterial  that  they  seemed  to  have  acted  in  good 
faith  and  in  the  best  interests  of  their  society. 

Judgment  of  the  Divisional  Court  (50  W.  B.  619, 
[1902]  2  K.  B.  88)  varied.— Bbad  v.  F&ibnbly 

HOODBTY    OF    STONSMASONB,    C.A.,    115*,    [1902]    2 
K.  B.  732 ;  71  L.  J.  K.  B.  994;  87  L.  T.  493. 

4.  Master  and  ivorkman — Procuring  breach  of  con- 
tract of  service — WTiet?ier  malice  esseaticU  to  illegality. 
— ^It  IS  not  unlawful  for  workmen  to  induce  tlieir 
fellow-workmen  to  break  a  contract  of  service  if  it 
be  done  bond  fide  and  without  any  desire  tj  injure 
the  master. 

Iq  1901  the  South  Wales  Miners'  Federation  issued 
a  manifesto  ordering  the  men  to  stop  work  on 
certain  days  known  as  "  stop  days."  This  action 
occasioned  great  damag*^  to  the  masters,  but  was 
induced  by  the  wr>rkmeu*s  bond  fide  oelief  that  tae 
price  of  coal  would  be  thereby  raised.  In  aa  action 
for  damages  by  the  masters, 

Held,  that  no  action  would  lie,  as  it  was  an 
essential  element  of  an  action  in  respect  of  pro- 
curiog  a  breach  of  contract  ^hat  actual  malice 
should  be  proved  against  the  defendant — Glahos- 
GANSHiBE  Coal  Go.  v.  South  Wales  Minebs' 
Fbdbbation,  K.B.D.,  59;  [1903]  1  K  B.  118;  71 
L.  J.  K.  B.  1001 ;  87  L.  T.  232. 

TRAMWAY  :— 

1.  Interference  with  ga$  mains  and  service  pipes 
— Arbitration  —  Jurisdiction  of  arbitrator.  —  An 
arbitrator  appointed  to  determine  a  differenca 
arisicg  under  section  30  of  the  Tramways  Act, 
1870,  has  jurisdiction  to  order  gas  mains  already 
laid  down  to  be  lowered,  so  that  any  new  pervioe 
pipes  might  be  carried  horizont»lly  underneath  the 
concrete  bed  of  the  tramway ;  and  he  further  can 
order  auoh  gas  mains  to  be  moved  laterally  to  such 
a  distiince  as  to  enable  access  to  be  obtained  to 
them  without  interference  with  the  concrete  bed. — 


Ilfobd  Gas  Co.  aio)  Ilfobd  Ubbajt  Gouitcil,  Be, 
K.B.D. ;  88  L.  T.  236. 

2.  Lidbility  of  company  to  keep  their  portion  of  Uf 
roadway  in  proper  condition — Sanding  sUppery  road, 
--Tramways  Act,  1870  (33  A  34  Vict.  c.  78),  «.  28.- 
The  Tramways  Act,  1870,  # .  28,  requires  the  tram- 
way company  to  maintain  and  keep  in  good 
condition  and  repair  that  portion  of  the  zoad  for 
which  they  are  responsible,  with  suoh  inatBdals 
a^d  in  such  manner  as  the  road  autoodty  ahooid 
direct.  The  tramway  company  (aa  required]  laid 
its  portion  of  the  road  witn  itraiiiie  hlocka,  wbich 
became  worn  and  consequently  dangerofos  in 
certain  states  of  the  weather.  An  aocidBBS 
occurred  through  the  company  neglectiii^  to  lay 
down  sand  on  it«  portion  of  the  road,  which  woold 
have  counteracted  the  slippery  natare  of  tbe 
surface. 

Held,  that  the  company  was  liable. — ^DinsLZX 
United  Teaicways  Co.  v.  Fitzqb&ald,  H.L.^  ai; 
[1903]  A.  C.  99 ;  72  L.  J.  P.  C.  52;  87  I*.  T.  632. 

3.  Local  authority —Purchaser  of  part--**  Lams, 
buildings,  works,  materials,  and  plant  suitable  to  nd 
used  "  for  undertaking. — By  section  43  of  the  T^a»- 
ways  Act,  1870,  a  local  authority  is  empowend 
under  certain  drcnmstancea  to  purehaae  oornpol- 
sorily  the  tramways  within  ita  district  '"i^ae 
terms  of  paying  the  then  value  •  .  .  of  the 
tramways  and  all  lands,  works,  mat4\riala,  and 
plant  of  the  promoters  suitable  to  and  need  by 
them  for  the  pucposes  of  tneir  undertaking  within 
such  district. '*  Where  purt  of  the  tramway* 
within  a  local  authority's  Strict  already  belonged 
to  the  authority,  but  were  worked  by  the  promotece 
of  the  rest  of  the  tramways  within  the  distnet 
jointly  with  suoh  promoters*  part,  on  the  local 
authority  purchasing  the  promoters'  part,  it  la 
bound  under  seotiou  43  to  take  all  the  lande, 
works,  materials,  and  plant  used  by  the  pzomotecs 
for  tne  joint  working  of  the  whole  byatem  as  lands, 
works,  materials,  aud  plant  of  the  promoten  suit- 
aUe  and  used  by  them  for  the  purposes  of  "  the 
tiie  pert  of  the  tramways  belonging  to  the  pro- 
moters.—Makohesteb  Cabbiags  Aim  Tbajcways 

Co.    AND    THE    MaNOHESTSB    OOBPOBATIOir,     Bx, 

K,B.D. ;  87  L.  T.  604. 

4.  Notice  to  purchase^Bight  to  possession — Injumo^ 
tion. — A  tramway  had  boen  worked  by  a  tramway 
company  as  a  horae  tramway.  The  tramway  with- 
in the  city  of  M.  belonged  to  the  corporation,  but 
had  been  leased  to  the  oompany  until  the  SOtih  of 
November,  1902.  The  tramway  outside  tbe  city 
belonged  to  the  company.  The  local  auttiority  gave 
notice  to  purchase  under  section  43  of  the  Tram- 
ways Act,  1870,  and  tiie  amount  of  the  pnrdhase 
money  was  to  be  ascertained  by  arbitration.  Th^ 
arbitrator  made  his  award  in  the  form  of  a  special 
case,  awarding  different  amounts:  If  the  local 
authority  was  compelled  to  purchase  the  whole 
plant  and  stock  of  the  company  a  much  larger 
amount  was  payable  than  if  the  local  authority  was 
only  bound  to  take  over  a  proportion  of  the  stock 
and  plant  bearing  the  same  proportion  to  the 
wbole  stock  and  plant  of  the  company  th%t  the 
tramway  without  the  city  bore  to  the  whole  tram- 
way tbe  company  formerly  worked.  The  local 
authority  claimed  to  be  entitled  to  t%ke  possession 
of  the  line  of  the  company  before  tbe  purchase 
money  had  been  Anally  ascertained. 

Held,  that,  even  if  ther'^  had  been  a  concluded 
agreement,  it  was  impossible  to  say  that  property 
contracted  to  be  sold  could  be  treated  as  sold  with- 
out payment  of  the  purchase  money,  and  that  an 
injunction  must  b )  granted  rcitraining  the  defend- 
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ante  from  tAking  or  retidning  postetnon  of  the 
plaintiff«'  property.— Maitohbstxb  Oakbiaqb  and 
Tkakwayb  Go.  v.  ICahohestbb  OoBPOiUTioisr. 
Gh.D.  Sunn/en  Eady,  J.iSlh.  T.  678. 

6.  **  Suhitantial  eommeneement**  of  works  ^ 
Notice  in  London  Gbz«tte— *<  Conclusive  evidence  '* — 
Tramways  Ad,  1870  (33  &  34  Vict.  c.  78),  i .  18).— A 
notice  purporting  to  be  pablished  by  the  Board  of 
Trade  in  the  London  Gazette  to  tlie  effect  that  the 
works  of  a  tramway  have  not  beon  snbetantially 
oommenoed,  thongh  made  oondiuive  evidence  of 
such  non-oommenoement  by  8ectionl8  of  the  Tram- 
ways Act,  1870,  is  not  the  only  admissible  evidence 
of  such  non-commencement 

"Substantial  commencement"  in  the  same 
section  means  the  execution  of  physical  works. 
Such  preliminary  steps  as  the  buying  of  land  for  the 
erection  of  buildings  and  the  entering  into  con- 
tracts for  the  supply  of  machinery  and  cars  do  not 
amount  amount  to  a  substantial  commencement 
within  the  section. 

In  re  Dudley  and  Kingswinford  Tramways^  42 
W.  B.  126,  disapproved. 

D«>cision  of  Swinfen  Eaiy,  J.,  reversed. — 
Attosnby-Gxnb&al  v.  Boitbkzmouth  Oobpo&a- 
now,  G.A.,  129;  [1902]  2  Oh.  714;  71  L.  J.  Oh. 
730 ;  87  L.  T.  252. 

TBBABUBB-TBOVE  :— 

Crown  —  Prerogative  —  Charter  —  Franchise^ —  In 
1896,  in  the  course  of  ploughmg  a  field  near  the 
shore  of  Lough  Foyle,  certain  gold  articles,  all 
lying  together  in  a  space  of  about  nine  inches,  were 
discovered  at  a  depth  of  about  eighteen  inches 
beneath  the  surface  of  the  field.  The  articles, 
which  were  probably  made  between  A.D.  200  and 
A.D.  400,  were  of  considerable  value  and  of  a 
miscellaneous  description,  indnding  the  model  of  a' 
boat  and  a  hollow  collar,  inside  of  which  were  con- 
cealed several  plaited  chains.  The  articles  were 
purchased  privately  by  the  Tmstees  of  the  British 
ICuseum. 

On  a  claim  by  the  Orown  for  delivery  up  of  the 
articles  as  being  treasure-trove, 

Held,  (1)  that  the  true  inference  to  be  drawn 
from  the  above  circumstances  was  tiiat  the  artidei 
were  originall^r  intentionally  concealed  for  the 
purpose  of  security,  and,  therefore,  were,  primd  facie, 
treasure-trove;  (2)  that  the  onus  lay  upon  the 
defendants  to  adduce  satisfactory  evidence  to  dis- 
place this  primd  facie  inference,  and  that  the 
defendants  bad  failed  to  do  so. 

Held,  forther,  that  a  grant  bv  charter  from  the 
Orown  of  lands,  together  with  all  *'  franchises,"  did 
not  by  the  word  ''  franchisee "  pass  the  right  to 
treasure-trove.— ATTomT-GEnxEAL  v.  Bbitish 
MUBBUM,  Ch.B.  FarweUy  </.,  582 ;  88  L.  T.  858. 

TRUSTEE  :— 

1.  AceountS"  Disallowance — Bayment  of  voluntary 
school  rate — ** Fair  and  reasonable**  payment* — ^A 
payment  of  a  mere  voluntary  snbscnptioQ  by  a 
trustee  cannot  be  allowed  in  his  account,  but  where 
such  payment,  although  in  one  sense  Yoinutary,  is . 
nuMle  reasonably  and  in  the  honest  belief  that  it 
will  benefit  the  estate,  dther  as  saving  a  future 

'.  compulsory  payment  of  larger  amount  or  ai  being 
fairly  and  reasonably  necessairy  under  the  droum- 
stances  of  the  estate,  it  may  ba  allowed. — ^How  tr. 
WnrrE&TON  (Babl),  Kekewich,J,,  262. 

2.  Assignment — Priority — Beversionairy  trust  fund 
— Notice  to  one  of  several  trustees — Dedh  of  trustee 
who  had  netioe.—Jn  a  contest  for  priority  between 
aasigiMes  of  a  reversionary  interest  in  a  trust  fund 
where  one  only  of  several  trustees  has  notice  of  an 


assignment  and  dies,  a  subsequent  assignee  who 
gives  notice  of  his  assignment  to  the  then  existing 
trustees  is  entitled  to  priority  over  the  prior 
assignee. 

So  hdd  on  the  authority  of  Timson  ▼.  Bamsbotkm 
(1837)  2  Keen  35, 44  B.  B.  183.— Phillips'  Trusts, 
Bb,  Oh.D.  Kekewich,  J. ;  [1903]  1  Oh.  183 ;  72  L.  J. 
Oh.  94  ;  88  L.  T.  9. 

3.  Breach  of  frust^Fcllcwingtrrutmoneys^Bafih' 
ing  acecunU — When  the  private  money  of  a  trustee 
and  that  which  he  hdds  in  a  fiduciary  oapadty 
have  been  mixed  in  the  same  banking  account,  from 
which  various  payments  have  been  from  time  to 
time  made,  then,  in  order  to  determine  to  whom 
any  remaining  balance,  on  any  investment  paid  lor 
out  of  the  account,  ought  to  belong,  the  trustee 
must  be  debited  with  all  sums  that  have  been  with- 
drawn and  irreoorerablT  applied  to  his  own  use, 
and  the  trost  money  be  debited  with  any  sums 
taken  out  and  properly  invested ;  and  the  order  of 
prioriiy  in  which  the  withdrawals  and  investments 
have  been  made  is  immaterial. — Oatwat.  Be, 
Hhbtslkp  v.  Oatwat,  Ch.D.  Joyce,  J. ;  [1908]  2 
Oh.  356;  72  L.  J.  Oh.  575  ;  88  L.  T.  622. 

4.  Breach  of  trust^RoOe  of  intereait  on  trwft  moneys. 
— If  a  trustee  employs  trust  money  in  trede,  ne 
must  account  for  the  profits,  or,  at  the  option  of 
the  cestui  que  trust,  he  must  account  for  trade 
interest  at  6  per  cent.— Dayis,  Bb  Datib  v.  Dayib, 
Ch.D.  Farwell,  J.,  8 ;  [1902]  2  Oh.  314 ;  71  L.  J.  Oh. 
539  ;  86  L.  T.  523. 

5.  Investmenti  —  Corporation,  Stock  issued  hy— 
Authorized  investment — Stock  (^  mvnidpdl  horcugn — 
Limit  of  population—Betums  of  last  oensus^Truetee 
Ad,  1893  (66  A  57  Viet.  c.  53),  s,  1  (m).— In  the 
returns  of  the  censos,  made  in  April,  1901,  it  is 
stated  that  the  population  of  the  bovough  of 
Bournemouth  was  47  003.  But  in  a  note  at  the 
foot  of  the  page  it  is  kt*ted  that  by  an  ocdar  of  the 
Local  Government  Board,  which  came  into  opera- 
tion on  the  9th  of  November,  1901,  the  bomgfa 
was  extended  so  as  to  embraoe  two  specified  urban 
districts  and  parts  of  two  other  parishes,  and  that 
the  figures  at  the  date  of  the  cenios  were  lor 
Bournemouth  59,762. 

Hdd,  that  under  section  1  (m)  of  the  Trustee  Act, 
1893,  trustees  were  authoriz-d  to  iavest  in  stock 
issued  by  the  coiporation.  

Dedsion  of  Joyce,  J.,  revtsrsed. — ^Dbxtxtt  Be, 
Dbtjitt  v.  Dshueb,  C.A.  ;  [1903]  1  Oh.  446 ;  72 
L.  J.  Oh.  441 ;  88  L.  T.  483. 

6.  Investment — Unauthorisied  change  of-^Sanetion 
of  court  —The  court  will  not  sanction  an  aaaothor- 
ized  change  of  investment  of  trust  funds  flSMrdy  on 
the  ground  that  the  benefidaries  wiQ  be  bencnted 
thereby. 

In  re  New,  50  W.  B.  17,  [1901]  2  Otk.  534, 
disoossed. 

Decision  of  Eekewich,  J.  (reported  as  /n  re  T— "— , 
ante,  p.  568,  [1903]  1  Oh.  457),  affirmed.— 
ToLLBMAOHB,  Bs,  C.A.,  597  ;  [1903]  1  Oh.  955 ;  72 
L.  J.  Oh.  539 ;  88  L.  T.  670. 

7.  Investments — Unauthoriaed  investment—Breach 
of  trust— Partly-paid  shares — Death  of  eo- trustee — 
Call  on  shares^Gontribution.— Two  trustees  in 
breach  of  trust  invested  trust  fonds  in  partly-paid 
shares  of  a  company. 

Some  years  after  the  death  of  one  trustee,  the 
survivor,  who  had  made  every  reasonable  eflfort  to 
dispose  of  the  shares,  but  without  success,  paid  a 
call  of  £800  as  a  oontribotozy  in  the  liquidation  of 
the  company. 

Hdd,  that  the  deceased  trustee's  representatives, 
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though  not  liable  to  the  company  for  the  oall, 
were  liable  to  the  sorvivinic  trustee  for  oontribution. 
Ashhurst  y.  Mason,  (1875)  L.  B.  20  Eq.  225, 
explained  and  applied.— Jaokson  v.  DiCKDrsoir, 
Ch.D.  Swin/en  Eady.  J, ;  [1903]  1  Oh.  947 ;  88 
L.  T.  507. 

8.  Lease — Bentwal — Personal  incapacity  to  benefit — 
Partial  interest— Absence  of  unfair  dealing— Bebut" 
table  presumption  of  law, — The  mere  fact  that  a 
person  has  only  a  partial  interest  in  a  lease  does  not 
in  itself  disentitle  him  to  take  a  renewal  of  the 
lease  for  his  own  benefit.  Any  presumption  of  law 
that  the  renewal  is  for  the  benefit  of  all  the  persons 
interested  in  the  original  lease  may  be  rebutted  by 
evidence  that  there  has  been  no  fraud  or  unfair 
dealing  towards  the  other  persons  interested  on  the 
part  of  the  person  obtaining  the  renewal,  pro- 
vided that  his  position  with  regard  to  them  is 
neither  clearly  fiduciary  nor  of  such  a  special 
character  that  he  owes  a  duty  towards  them  by 
virtue  thereof;  in  either  of  which  oases  the  pre- 
sumption of  Jaw  of  his  per^onsl  incapacity  to  retain 
the  benefit  is  irrebuttable.— Biss  v.  Bibb,  CA., 
504 ;  [1903]  2  Oh.  40 ;  72  L.  J.  On.  473 ;  88  L.  T. 
403. 

9.  TiOe  deeds-^^Certifioates  of  registered  stock- 
Custody. — ^There  is  no  strict  rule  entitliog  a  trostee 
as  a  matter  of  legal  or  equitable  right  to  require 
that  trust  documents,  consisting  of  title  deeds  and 
certificates  of  registered  stock,  shall  not  remain  in 
the  physical  possession  of  either  trustee,  and  shall 
be  placed  in  a  bank  in  their  joint  names.— SissoN, 
Be.  Jonbs  v.  Traffbs,  Oh.D.  Swin/en  Eady,  «71, 41 ; 
[1903]  1  Cb.  262;  72  L.  J.  Oh.  212;  87  L.  J.  743. 

10.  Trust  for  sale — Power  to  retain  trust  property 
in  present  form  of  investment — Sharts  in  company — 
Beconstrudion  of  company — Allotment  of  shares  in 
new  company — Companies  Act,  1862  (25  &  26  Vict,  c. 
89),  s,  161. — ^Whertf  there  is  a  trust  for  sale  with  a 
power  to  retain  trust  property  (which  includes 
shares  in  a  company)  in  its  present  form  of  invest- 
ment, on  the  reconstruction  of  the  company  under 
an  arrangement  whereby  no  option  is  given  to 
shareholders  to  take  cash  in  lieu  of  shares  in  the 
new  oompany,  the  trustees  may  accept  an  allot- 
meet  of  and  retain  such  shares. — Smith,  Bb, 
Smith  v.  Lewis,  Ch.D,  Buckley,  J.,  11;  [1902]  2 
Oh.  667;  71  L.  J.  Oh.  885. 

11.  Voluntary  settlement — Bealty — Common  law 
grant — Covenant  for  further  (ustMrance — No  power  of 
revocation  reserved — Disclaimer  of  trustee  by  deed — 
Effect  on  settlement — Subsequent  mortgage  by  settlor — 
MarshaUing.'-Yniete  real  estate  was  in  1866  settled 
by^a  voluntary  deed  operating  by  way  of  common 
law  grant,  and  oontainiug  a  covenant  by  the 
settlor  for  further  assurance,  but  no  power  of 
revocation,  and  the  trustee,  who  had  not  executed 
the  settlement,  in  March,  1867,  by  deed  disclaimed 
the  trusts,  and  the  settlor  by  deed-poll  in  April, 
1867,  purported  to  revoke  the  settlement,  and  in 
1888  conveyed  certain  of  the  estate  comprised  in 
the  settlement  by  way  of  mortgage,  and  died  in 
1898,  and  the  mortgage  was  in  1899  transferred  to 
the  executors  of  his  wul  in  trust  for  his  estate,  the 
mortgagee  having  been  paid  off  out  of  his  assets,  it 
was  held  that  the  settlement  had  been  duly  con- 
stituted, and  that  the  legal  estate  in  the  settled 
realty  passed  to  the  trustee  and  continued  in  him 
up  to  the  time  of  his  disclaimer,  and  that  upon 
such  disclaimer  the  trust  created  by  the  settlement 
was  not  destroyed,  but  that  the  settlor  thereupon 
became  the  trustee  thereof;  and  further,  that, 
under  the  doctrine  of  marshalling,   the  persons 


claiming  under  the  settlement  were  entitled  to  ham 
the  amount  of  the  mortgage  thrown  primiiily  oo 
the  unsettled  estate.— Mallott  v.  Wilbok,  OLD. 
Byrne,  J. ;  72  L.  J.  Oh.  664. 

See  also  Baoktuji^tcy,  14;  Power,  5;  SetkM 
Land,  9 ;  Vendor  and  Purchaser,  12. 

VAOOINATION  :— 

Child  not  vaccinated  when  six  months  oM— S«ise- 
quent  medical  certificate— Vaccination  Act,  1867  (30 
&  31  Vid.  c  84),  ss.  29,  31.— A  child,  aged  elcTm 
months,  not  having  been  vaccinated  a  snmmoBi 
was  issued  against  the  father.  On  the  day  before 
the  summons  was  heard  the  appellant  ohtoinidi 
doctor's  certificate  that,  owin^  to  a  complaint  tbs: 
the  child  was  suffering  from,  it  would  be  muifeio 
vaccinate. 

Held,  that  the  certificate  was  no  defeooe.- 
Hcme  V.  Blsam,  K.B.D.  ;  88  L.  T.  867. 

YfiNDOB  AND  PUR0HA8BB:— 

1.  Building  scheme — Bestrictive  stipulations— Rigk 
to  enforce— Notice.^Wh%re  an  estate  is  sold  in  loti 
at  suocessive  sales  under  a  building  soheoe  ia- 
posing  restrictive  stipulations  on  the  lots,  afu- 
chaser  can  oi>ly  enforce  the  stipulationi  wpaad 
property  shown  as  lotted  in  the  ]^lan  and  sabi««t 
to  the  stipulation  at  the  sale  at  which  he  punhaKi. 

A  purchaser  can  enforce  the  stipnlitioa^ 
although  his  conveyance  contains  an  aooutentilor 
(semble)  an  intentional  departure  therefrom,  a, 
notwithstanding  the  form  of  the  conveyaooe^  tbe 

Surchaser  is  not  entitled  to  the  benefit  of  tbii 
eparture  as  against  other  purchasers,  nor  an  tfasy 
bound  by  it. 

Mackenzie  v.  Childers,  (1889)  43  Oh.  D.  265.  ani 
Knight  V.  Simmonds,  (1896)  1  Oh.  653.  2  Cb.  294, 
applied. 

SembU,  a  sub-purchaser  of  part  of  a  bt  cm 
enforce  the  stipulations,  although,  previoiuly  t) 
his  purchase,  his  vendor  had  oonunitted  a  bnioh 
on  another  part. 

Where  property  is  sold  under  an  open  conineti 
and  no  restrictions  appear  on  the  title,  the  men 
fact  that  that  the  vendor's  soliaitor  propoiei  to 
insert  restrictive  stipulations  in  the  oonveysooB, 
which  are  partly  waived  and  partly  insisted  oa.  ii 
not  sufficient  to  affect  the  purchaser  or  hit  soUdtv 
with  notice  that  the  property  is  already  subject  to 
restrictions.— BowXLL  v.  Satohbll,  Oh.D,  Swv^^ 
Body,  J, ;  [1903]  2  Oh.  212. 

2.  Conditions  of  saie—WUftd  defaM-Fcm  o/ 
conveyance—Honest  mistake — Interest— Vendor  j» 
posiession — Account  of  rents  and  profits  net  on  w 
footing  of  wilful  default — Occupation  rentr-Lot9» 
incurred  by  vendor  in  carrying  on  bueiness,—A.  con- 
tract provided  that  interest  should  be  paid  cskW 
purchase-mouey  if  the  completion  were  ^^J^ 
from  any  cause  other  than  the  wilful  default  oi  tu 
veudors.  The  vendors  insisted  on  the  insertion  « 
a  particular  clause  in  the  conveyance,  the  por- 
chaser  brought  an  action  and  obtained  jndgmeot 
for  specific  performance. 

Held,  by  Stirling  and  Ooeens-Hardy,  LJi* 
(Yaughan  Williams,  L.!.,  dissentients),  that  the 
purchaser  was  liable  to  pay  interest  on  the  pmohaie- 
money. 

By  Stirling,  L.  J.-~The  persistence  of  the  ^reDdori 
in  having  the  clause  insertod,  though  arisiiig  oiU  of 
an  honest  mistake  on  their  part,  amounted  to  wutoj 
default  withm  the  contract,  but  the  tmles^J^ 
the  delay  in  completion  having  been  the  inanW 
of  the  purchaser  to  find  the  pnrohase-moo^i  he 
was  not  thet«l^  relieved  from  his  lisbilitf  w 
interest. 
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By  Oojseos-Hardy,  L.J.— The  vendors  had  not 
been  Railty  of  wilful  default  within  the  meaning  of 
the  oontraot. 

By  Vau^han  Williams,  L.J,— The  vendors  had 
be^n  guilty  of  wilful  default  within  the  meaning 
of  the  oontraot,  and  had  thereby  become  disentitled 
to  Any  interest. 

Decision  of  Buckley.  J.  (50  W.  E.  118,  [1902]  1 
Ch.  226),  affirmed.— Bbknbtt  v.  Stone.  C,A..  338 ; 
[1903]   1  CJh.  609  ;  72  L.  J.  Ch.  240;  88  L.  T.  36. 

3.  Contract — Vendor  to  complete  hotue  and  famish 
fixtures,  &c,— -Breach  of  contract — Claim  for  damages 
after  completion  and  conveyance, — 8.  agreed  to  buy.  a 
bouse  in  the  course  of  erection  from  0.,  who  agreed 
to  supply  and  fix  oertsin  drains,  stoves,  fixtures, 
^•,  atid  complete  the  house  in  a  proper  and  work- 
manlike manner. 

Held,  that,  notwithstanding  the  completion  of 
the  convfyance  of  the  house,  S.  could  main- 
tain an  action  against  C.  for  failing  to  supply  aud 
fix  certain  articles,  and  for  not  oom|deting  the 
hoaeo  in  a  proper  and  workmanlike  manner. — 
Saundkrs  v.  Oookbill,  K.B.D.  ;  87  L.  T.  30. 

4,  Exftcutor —Charge  of  debts  and  Ugacies— Power 
of  executor  to  sell  land  and  to  grant  easements  to 
provide  for  payment  of  debts  and  legacies — Law  of 
Property  Amendment  Act,  1859,  Lord  St.  Leonards* 
Act  {22  &  23  Vict.  c.  36),  m.  14,  15,  16,  IS—Lands 
Clauses  Act,  1845  (8  Vict.  c.  18),  s.  l—The  Barrow- 
in-Furness  Corporation  Act,  1901,  m.  22,  31,  32.— 
A  tf'Btator  bequeathed  his  leslduary  personal  estate 
to  trustees  (who  were  also  appNointed  executors) 
upon  trust  for  sale  and  oonveision,  and  directed 
that  if  bis  residuary  personal  estate  should  be  in- 
sufBcient  to  provide  for  his  funeral  and  testamen- 
tary expenses,  debts  and  legacies,  his  residuary 
real  estate  should  stand  charg^  with  payment  of 
such  deficiency,  and  authorized  the  trustees  to  raise 
such  deficiency  by  mortgage  of  his  residuary  real 
estate ;  and  the  testator  devised  his  residuary  real 
estate  in  case  (as  happened)  no  son  of  his  should 
have  attained  the  age  of  twenty-five  years  during 
his  lifetime,  to  the  use  of  such  son  of  his  as  after 
his  death  should  first  attain  the  age  of  twenty-five 
years  in  fee.  The  testator  died  in  1876.  At  his 
death  part  of  his  residuary  real  estate  was  incum- 
bered and  the  legal  estate  was  outstanding.  The 
residuary  personsl  estate  proved  insufficient  to  pay 
the  legacies.  The  testator's  eldest  son  attained 
twenty-five  years  in  1888,  and  subsequently  settled 
the  real  estate,  subject  to  prior  incumbrances,  and 
died  in  1897.  In  1901  the  surviving  executor  and 
trustee  of  the  testator's  will  contracted  to  sell  part 
of  the  residuary  real  estate  to  the  Barrow-in- 
Furness  Corporation,  and  further  to  grant  to  them 
an  easement  over  other  parts  of  the  residuary  real 
estate. 

Held,  that  the  vendor,  as  executor,  had  power 
(apart  from  any  common  law  right)  to  sell  the  land 
under  sedion  16  cf  Lord  St.  Leonards'  Act ;  and 
that  section  18  of  that  Act  did  not  apply,  because 
at  the  date  of  the  testator's  death  there  was  no 
devisee  within  the  meaning  of  that  section  who 
could  sell  the  land. 

Held,  also,  that  under  the  joint  operation  of 
section  32  of  the  Barrow-in-Furness  uorporation 
Act,  1901,  and  section  7  of  the  Lands  Clauses 
Act,  1846.  the  vendor  was  not  competent  to  grant 
the  easement.— Baskow-in-Fubkess  CoKPOKATiojf 
AITD  Bawlinson,  Eb,  Ch.D.  Kekewich,  J.,  248 . 
[1903]  1  Ch.  339 ;  72  L.  J.  Ch.  233 ;  87  L.  T.  724.    * 

6.  Leaseholds^Deducing  title— Single  document 
Solicitor  and  dient—Costs-^Scalecharge^SolicitQ^ 


Remuneration  Act,  1881  (44  <£;46  Vict.  c.  44).  Generai 
Order  under.  Schedule  I.,  Part  I. — Practice— Tax%'' 
Hon — Vendor  and  pvMrckaser  summom,  raising  question 
of  taxation  on — Vendor  and  Purchaser  Act,  1874  (37 
&  38  VicL  c.  78). — On  a  sale  of  leasetiolds,  the 
delivery  of  an  abstract  of  the  vendor*s  title  consist- 
ing of  the  lease  only  is  not  "  deducing  title  "  so  as 
to  entitle  the  vendor's  solicitor  to  the  scale  charge 
under.  Schedule  I.,  Part  I.,  of  the  General  Order 
under  the  Solicitors'  Bemuoeration  Act,  1881. 

Wellby  V.  Still,  [1894]  3  Ch.  641,  followed. 

Semble,  per  Bomer,  L.J. :  A  question  as  to  the 
anaount  of  the  vendor's  costs  on  a  sale  is  not 
properly  raised  upon  an  ordinary  summons  under 
the  Veodor  and  Purchaser  Act,  1874,  the  solicitor 
not  being  a  party  to  aud  therefore  not  bound  by  the 
proceedings.  Such  a  question  should  be  raited  on 
taxation.— Websteb  and  Jones*  CoNTBA.or,  Bs, 
C.A. ;  [1902]  2  Ch.  661 ;  71  L.  J.  Ch.  749;  87  L.  T. 
213. 

6.  Leaseholds— Open  contract — Breach  of  covenant 
to  repair — Dangerous  structure— Knowledge  of  pur- 
chaser— Last  receipt  for  rent  produced — London 
Building  Acts,  1894  (57  <fe  68  Vict.  c.  ccxiii.)  and 
1898  (61  <fe  62  Vict.  c.  ca^xxvii.) — Conveyancing  Act, 
1881  (44  <fc  46  Vict.  c.  41),  a.  3,  sub'Sedion  4.— On  au 
open  contract  for  the  sale  of  leaseholds  the 
purchaser  is  not  precluded  by  section  3,  sub- 
section 4,  of  the  Conveyancing  Act,  1881 — which 
makes  the  production  of  the  last  receipt  for  rent 
evidence  that  the  covenants  in  the  lease  have  been 
observed,  unless  the  contrary  appears  —  from 
proving  breaches  of  covenant  by  the  vendor,  even 
though  the  purchaser  was  a  ware  of  those  breaches. 
That  sub-section  only  throws  on  the  purchaser  the 
burden  of  proving  bre«ches  of  covenant. 

Bamett  v.  Wheeler,  7  M.  &  W.  364,  followed. 

Decision  of  Swiiiffn  Bady,  J.  (60  W.  B.  424. 
[1902]  2  Oh.  214),  affirmed.— HiGHBTT  AND  BlED  8 
Contract.  Be,  C.A.,  227;  [1903]  1  Ch.  287; 
L.  J.  Ch.  220;  87  L.  T.  697. 

7.  Leaseholds  Sale  by  executor — Non-existence  of 
debts. — An  executor  can  sell  leasehold  property, 
either  for  the  purpose  of  paying  debts  (even  after 
twenty  years  from  the  testator's  death)  or  for  the 
purpose  of  defraying  other  expenses  of  administering 
his  testator's  estate ;  but  where  an  executor-vendor 
gives  the  purchaser  notice  that  there  are  no  debts, 
and  does  not  assert  that  the  sale  is  made  for  the 
purpose  of  defraying  other  expenses  of  administra- 
tion, he  cannot  make  out  such  a  title  as  can  be 
forced  up 'U  a  purchaser. 

In  re  WhieOtr,  36  W.  B.  662,  36  Ch.  D.  661,  aud 
In  re  Venn  and  Furze's  Contract,  42  W.  B.  440, 
[1894]  2  Ch.  101,  distioguiahed.— VbbbbUi^s  Con- 
tract, Bk,  Ch.D.  KekewicK  «/..  73;  [1903]  I  Ch. 
66 ;  72  L.  J.  Oh.  44 ;  87  L.  T.  621. 

8.  Mistake — Bidding  for  wrong  property — Contract 
signed  by  auctioneer — Authority— Erro7'  in  date — 
Statute  of  Frauds, — A  bidder  at  an  auction  bid  for 
one  property  in  the  belief  thit  he  was  bidding  for 
another.  The  property  was  knocked  down  to  him, 
but  on  finding  out  his  mistake  he  refused  to  sign 
the  contract.  The  auctioneer  signed  the  contrMt 
on  his  behalf*  The  contract  signed  had  been  pre- 
pared with  a  view  to  an  earlier  sale,  and  bore  date 
Qjx^  month  earlier  than  the  actual  date  of  the  sale. 

field,  that  there  was  no  memorandum  in  writing 
^l  the  alleged  oontraot  sufficient  to  satisfy  the 
af  Atute  of  frauds. 

"^e<a»on  oi  Kekewioh,  J.  ([1902]  2  Ob.  266.  60 
^^  B.  Ii\tt  18VV  T%vfeT*en.  — VAN  Peaaqh  u. 
^^tllDQll,  C  A.,  a&V,  \\m^  1  Ch.  434;  72  L.  J. 
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9.  Prioriiy —Equitable  moriffoge-^Na^ice'^Forged 
Mgnature  —  Eeeefpt  —  Legal  ettate-TiUe  deeds, — A. 
paiofeMer,  who  having  notioe  of  the  exutenoe  of  an 
equitable  charge  on  ttie  pnn^aaed  property  leaves 
it  to  the  vendor  to  pay  oS  each  charge,  is  not  pro- 
teofced  against  such  eqaitable  charge  by  possseasion 
of  the  l^gal  estate  and  the  title  deeds  in  the  event 
of  the  vendor  failing  to  discharge  it,  even  though 
there  has  been  no  negligence  on  his  part  and  he  has 
been  deceived  by  the  production  of  a  receipt  which 
was  forged  by  the  vendor's  solicitor. — Jasxd  v. 
Olbmbnts,  C.A.,  401 ;  [1903]  1  Cb.  428;  72  L.  J. 
Ob.  291 ;  88  L.  T.  97. 

10.  Specific  performance — Oordract  in  UUera — 
Contract  *' subject  to  an  agreement" — Reference  to 
formal  contract — Intention— Statute  of  Frauds. — In 
answer  to  i»n  offer  to  purchase  land  for  £275,  the 
vendor  accepted  '*  subject  to  the  conditions  of  sale 
and  an  agreement."  At  that  time  the  property 
was  subject  to  some  incumbrances  which  th(9 
vendor  had  not  yet  removed,  though  he  was  trviog 
so  to  do.  The  purchaser  bad  apparently  been 
allowed  to  go  on  the  land,  and  had  executed  some 
repairs  there,  but  the  vendor  had  remiined  in 
occupation.  The  conditioas  of  sale  referred  to  were 
condations  used  at  an  abortive  auction  at  which  the 
property  had  been  offered  for  sale. 

Held,  on  the  facts,  in  an  action  by  the  purchaser 
for  specific  performance,  that  there  was  in  this  case 
no  concluded  contract. 

Fin>yy.Hounsell,  46  W.  E.  232.  [1896]  2  Oh.  737, 
discussed. — ^Oiabk  v,  Bobinbok,  Ch,D,  Byrne,  J», 
443. 

11.  Trustee — Leasehotd— Unauthorized  purchase — 
Power  ofsaie.—h,  testatrix  by  her  will  appointed 
her  husband,  H.  B.,  sole  trustee  and  executor,  and 
mve  two  legacies  of  £3,000  each  to  her  nephews 
W.  and  B.  absolutely  subject  to  prior  life  interesst. 

By  a  codicil  the  testatnx  stated  that  she  did  not 
wish  her  nephews  to  have  a  vesi»d  interest  unless 
they  obtained  the  age  of  twenty-one  years,  and 
she  gave  the  legacies  and  the  residue  of  her  estate 
to  the  two  nephews  on  their  attaining  twenty- one 
years,  and  if  only  one  attained  twenty-one  she 

S(ve  him  both  legacies  and  the  residue  abso- 
tely.  If  both  died  under  twenty-one  the 
legacies  and  residue  were  to  go  to  her  statutory 
next-of-kin  of  the  whole  blooa  as  if  she  had  died 
unmarried. 

The  testatrix  died  on  the  9th  of  November,  1899. 

H.  B.,  out  of  the  legacy  of  £3,000  to  E.  or  out 
of  residue,  purchased  a  leasehold  house  for  £2,100, 
although  there  was  no  power  in  the  will  author- 
izing him  BO  to  do,  and  spent  £400  of  the  trust 
estate  in  Improving  the  house. 

By  his  will,  dated  the  31st  of  July,  1900,  he 
appointed  the  vendors  his  executors  and  trustees, 
and  he  died  on  the  21st  of  December,  1901. 

The  vendors  en  the  29th  of  October,  1902,  agreed 
to  sell  the  house  for  £2,000,  but  the  purchaser 
objected  that,  as  the  purchase  was  made  in  breadi 
of  trust,  the  benefiotariei  under  the  will  had  a 
right  to  affirm  the  purchase  and  elect  to  keep  the 


Held,  that  the  l^gal  personal  representatives  of 
the  trustee  were  entitled  to  realize  the  invest- 
ment improperly  made  by  their  testator,  and  that 
it  was  their  duty  to  do  so  to  aicertain  the 
liaUUty. 

Held,  also,  that  the  purchaser  was  not  entitled 
to  insist  on  one  of  tiie  beneficiaries  joining  in  the 
conveyance.--JxinaN8  abd  Bavdaix's  Ck)irr&Acrr, 
Bx,  Ch.D.  Swinfen  Eady,  «7. ;  [1903]  2  C»i.  362 ; 
88  L.  T.  628. 


12.  Trustees  with  power  of  sale — Resale  before  com- 
pletion to  trustee — Specific  performanoe — Damages-^ 
Suhstitution  of  name  of  purchaser's  nonUniee  in  co«- 
veyance  for  name  of  purchaser. — A  purchaser  fram 
co-tru8tee9  is  not  entitled  to  resell  to  one  of  suoh 
co-trustees  while  the  original  contract  remaisi 
executory,  nor  will  such  purchaser  be  entitled  nikdff 
feuch  circumstances  either  to  specific  performaoon 
or  damages  againsc  the  trustee  to  whom  he  h«s 
Agreed  to  sell,  nor  independently  of  oontratst  lo 
have  such  truttee's  name  ioserted  iu  the  con- 
veyance in  the  place  of  his  own. — ^DsLTBS  v.  Gray. 
Ch.D.  Byrne.  J.,  56;  [1902]  2  Oh.  606;  71  L.  J. 
Oh.  808 ;  87  L.  T.  425. 

VICTOBIA,  LAW  of  :— 

1.  Book  dibts — Invalidity  of  assignment  does  mt 
extend  to  covenants  and  recitals  —  Vtdorian  Bmk 
DebU  Ad,  1896,  s.  3.—Gonsiruction.^By  the  third 
section  of  the  Yictorisn  Book  Debts  Act,  1896, 
it  is  enaoted  that  no  assignment  or  transfer  of  book 
debts  shall  be  valid  unless  registered. 

Held,  that  by  its  true  construction  only  that  psit 
of  an  instrument  which  eftscts  assignwsnt  or 
transfer  is  invalidated  by  non-registration.  The 
invalidity  does  not  extend  to  the  covenants  and 
recitals.ttierein  contained. 

Where,  however,  the  unregistered  assignment  oi 
a  book  debt  contained  covenants  oneroos  to  some  of 
the  assignors  and  a  subsequent  registered  aarigu- 
ment  omitted  the  same, 

Held,  that  the  second  assignment  beings  in  sub- 
stitution for  the  first,  the  covenants  were  no  longer 
enforceable.— National  Bakk  of  Ajtbtkalasia  v. 
Palkdtgham,  P.O.;  [1902]  A.  0.  585;  71  L. J. 
P.  0.105;  87L.T.90. 

2.  Probate  duty—Adminis^ation  Ad,  1890,  s.  lU 
— Convey anee,  assignment,  .  ,  .  or  transfer  with 
intent  to  evade  payment  of  duty — Mortgage  dM^ 
Land  mortgaged  situated  in  different  state  to  testators 
domicil. — ^That  part  of  section  115  of  th«  Adminis- 
tration and  Probate  Act  of  Victoria.  1890,  r^ating 
to  conveyances,  assignments,  gifts,  deliveries,  or 
transfers  **  with  intent  to  evade  the  payment  of 
duty  '*  is  spplicable  to  oolnurable  transaotioiis  onlv. 
Therefore  where  a  testator,  a  father,  had  bond  fide 
transferred  mortgages  to  his  son  to  accustom  hisi 
to  the  management  of  business  and  the  responsi- 
bilities of  property,  and  to  make  him  independent. 

Held,  Uiat  the  property  transferred  was  no% 
liable  to  duty. 

Part  of  testator's  property  consi«ted  of  a  mortgage 
on  laud  situated  in  New  South  Wales,  though  both 
he  and  his  mortgaffee  were  resident  and  domiciled 
in  Victoria,  the  debt  being  a  speciality  debt  in  New 
South  Wales  and  a  simple  contract  debtin  Viotoiia. 

Held,  that  the  debt  was  an  asset  in  Victoria,  and 
therefore  recoverable  under  a  Victorian  probate.— 
Payne  v.  Bkx,  P.O.,  351 ;  [1902]  A.  0.  552;  71 
L.  J.  P.  0.  128;  87L.  T.  84. 

3.  Salaries  of  Government  officials — DedH/dsons — 
Officer  **  not  entitled  to  quarters.'*— Bj  the  Public 
Service  Act,  1883  (47  Vic  .  No.  773  of  Victoria),  •. 
89,  ''if  any  officer  not  entitled  to  quarters  ii 
allowed  to  use  for  the  purpose  of  resuLenoe  any 
building  belonging  to  tUe  Gk)vemment*'  the 
Government  '*  may  direct  that  a  ttix  and  reason* 
able  sum  as  rent  thereof  be  deducted  from  such 
officer's  selwy."  In  the  case  of  officers  snchssa 
postmaster  and  the  governor  of  a  gaol,  who  wen 
obliged  to  reside  in  Government  buildings  in  otd« 
to  discharge  properly  the  duties  of  their  respectiTS 
offices, 

Held,  that  rent  could  not  be  deducted  from  thsir 
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Mlaries  under  the  lection. — Bux  v.  Fishbb  ;  Bbx 
.     V.  Bull.  P.  C. ;  [1903]  A.  0. 158  ;  72  L.  J.  P.  C.  45 ; 
88  L.  T.  74. 

WABBANTT:— 

Sale— FertUiaer— Warranty  on  8ale--Fahe  invoice — 
Analysis  condition  precedent  to  prosecution — "  Causing 
or  permitting  invoice  to  he  false.*' — Ajx  analysie  by 
the  distriot  analyst  and  the  taking  of  Bamplee  in 
acoordanoe  with  fection  5  of  the  Fertilisen  and 
Feeding  Stnffi  Act,  1893,  are  not  oonditions  pre- 
cedent to  a  proeeontion  by  a  ooonty  ooondl  under 
that  Act.  An  invoice  that  stated  the  artide 
«<  contains  38  to  45  per  cent,  total  phosphates/' 
whereas  it  contained  only  aboat  31  per  cent.,  is 
false  in  a  material  particular  to  the  prejudice  of 
the  purchaser  within  section  3  (1)  (6)  of  the  Act, 
notwithstanding  that  the  invoice  states  "  Minimum 
guaranteed  subject  to  oonditions  printed  on  tiie 
back  hereof/'  and  such  conditio ds  make  provision 
that  if  on  analysis  the  phosphates  are  below  the 
minim  inn  a  pro  rata  allowance  will  be  made  to  the 
purchaser.  £. ,  the  managing  director  of  the  seUers 
of  the  artiole,  was  cognizant  of  the  form  of  invoice 
used.  He  signed  letters  proving  iMt  he  knew  that 
artiole  contained  various  uncertain  proportions  of 
phosphates  that  might  have  to  be  ascertained  in  a 
particular  way.  Sales  of  the  article  would  come 
under  his  notice,  and  the  invoice  would  not  be  sent 
out  with  a  guarantee  without  his  knowledge ;  but 
there  was  no  evidence  that  he  saw  the  particular 
invoice. 

Held,  that  there  was  evidence  upon  which  K 
might  be  convicted  of  aiding  and  abetting  the  com- 
mtssion  of  an  offence  under  section  3  (1)  (6). 

Per  Channell,  J. — That  a  mens  rta  is  necessary 
for  an  offence  within  3  (1)  (M. — Eobtjen  v.  West 
SussBX  OouNTY  OoUNOiL,  K.B,D. ;  88  L.  T.  466. 

See  Adulteration,  7,  8 ;  Sale  of  Goods,  1-3. 

WASTE:— 

Timber — Equitable  waste — Ornamental  timber — 
Intention  of  settlor — Inference  from  existing  circum- 
stances,— ^Where,  in  an  action  for  an  injunction  by 
a  remainderman  under  a  settlement  of  real  estate  to 
restrain  a  tenant  for  life  not  impeachable  for  waste 
from  cutting  timber,  the  plain  off  addaces  some 
evidence  that;  some  of  the  timber  which  is  being 
out  by  the  defendant  (the  tenant  for  life)  was  either 
originally  planted  or  was  left  standing  for  the 
purpose  of  ornament  or  shelter,  by  the  settlor,  the 
plaintiff  has  made  out  a  prirnd  facie  case  for  an 
injunction  on  the  ground  of  equitable  waste,  whicli 
the  defendant  must  answer. — Weld-Blundell  v, 
WOLSKLEY,  Ch.D.  Swinfen  Body,  J,,  635. 

WATBB:— 

1.  School — Swimming  bath — Domestic  purposes — 
Trade,  manufacture,  or  business — Waterworks  Clauses 
Act,  1847  (10  Vict.  c.  17),  s.  53— Water  works  Clauses 
Act,  1863  (26  <fc  27  Vict.  c.  93),  ss.  12,  11— Public 
Health  Act,  1875  (38  &  39  Vict.  c.  55),  ss,  56,  58,  65. 
— A  supply  of  water  for  a  swimming  bath  con- 
structed and  reqaired  for  the  purposes  of  the 
business  of  a  school  is  not  a  supply  of  water  for 
**  domestic  purposes  "  within  the  meaning  of  section 
63  of  the  Waterworks  Glauses  Aot,  1847,  but  ia  ^ 
supply  for  the  purposes  of  a  **  trade,  m<»nufactutQ 
or  business  "  within  section  12  of  the  Waterwork* 
dauses  Act,  1863.  ^<^ 

Decision  of  Buckley^  J.  (50  W.   B.  92,   [l^ 


2,  Supply — Mines  and  minerals— Support  fof^ 
pipes — Arbitration — Liability  to  pay  compenscu  \ 


\^ 
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The  appellants  were  the  owners  of  two  water  pipes 
called  &e  G.  pipe  and  the  M.  pipe.  The  pipes  were 
laid  so  close  together  that  support  from  subjacent 
minerals  could  not  be  removed  from  one  pipe 
without  affecting  the  support  of  the  other.  The  G. 
pipe  was  laid  under  a  local  Act,  and  for  it  the 
appellants  had  a  common  law  right  of  support. 
The  M.  pipe  was  laid  under  an  Act  which  incor- 
porated the  provisions  of  the  Waterworks  Glauses 
Act,  1847.  Th«s  respondent*,  who  were  the  owners 
of  the  sabjacent  minerals,  gave  notice  under  section 
22  of  the  Waterworks  Glauses  Act  of  their  intention 
to  work  the  minerals  under  the  M.  pipe.  Th» 
appell«nts  thereupon  gave  a  counter-notice  under 
the  Act  intimating  their  willingness  to  pay  com- 
pensation imder  the  Act  '<  so  far  as  you  are  entitled 
thereto,"  and  requiring  them  to  leave  the  minerab 
unworked.  The  respondents  accordiogly  left  the 
minerals  unworked,  and  the  amount  of  compensa- 
tion was  referred  to  arbitration  in  the  usual  course 
under  the  Act  The  appellants  reserved  all  their 
right  of  support  to  the  G.  pipe.  The  arbitrator 
a^rarded  a  sum  as  compensation  for  the  non- 
workiog  of  the  minerals  under  the  M.  pipe,  but 
the  appellants  refused  to  pay  it,  on  the  ground 
that  the  risht  of  support  for  the  G.  pipe  necessarily 
involved  abstention  from  working  the  minerals 
under  the  M.  pipe,  and  therefore  that  there  was  no 
damage  to  the  respondents  for  which  they  were 
entitled  to  compensation. 

Held,  that  the  appellants,  having  elected  to  put 
in  force  the  procedure  provided  by  the  statute, 
were  bound  to  pay  the  compensattoa  fixed  by  the 
arbitrator  in  accordance  with  it,  it  not  appearing 
that  the  arbitrator  had  in  any  way  exceeded  hisj  uris- 
diction.  Lord  Halsbory,  L.G.,  duhitante, — WATER 
Tbustses  v.  Glipfens  Oil  Go  ,  H.L. ;  87  L.  T. 
275. 

3.  Underground  ivater — Unknoum  but  ascertainable 
cJumneL — The  Morton  Beck,  a  river  in  Yorkdiire, 
derived  some  of  its  water  from  the  S«veet  Well 
Spring.  Defendants  sank  wells  or  shafts  on  their 
land  in  close  proximity  to  the  Sweet  Wdl  Spring, 
and  by  this  means  some  of  the  water  from  the 
spring  was  idleged  to  be  diverted.  Plaintiffi  were 
riparian  proprietors  on  the  banks  of  the  Morton 
Beck. 

Held,  that  plaintiffs  had  no  right  of  action  for 
the  obstruction  of  the  said  water,  as  even  assuming 
the  existence  of  a  defined  channel,  along  which  the 
underground  water  flowed  to  the  well,  such  channel 
was  not  known  and  could  not  be  ascertained  except 
by  excavation  of  the  loil. 

Ewart  V.  Belfast  Poor  Law  Chiardians,  9  L.  B.  Ir. 
172,  approved.  —  Bbadfoed  Gorpora.tion  v. 
FsBBAim,  Ch.D.  Farwdl,  J.,  122;  [1902]  2  Go. 
655  ;  71  L.  J.  Oh.  859 ;  87  L.  T.  388. 

WATBBWOBKS:— 

1.  Lands  compulsorily  taken — Special  adaptability 
of  site, — An  arbitrator,  in  assessing  the  value  of 
lands  taken  for  the  purposes  of  a  reservoir,  m^y 
award  on  extra  value  in  respect  of  the  special 
adaptability  of  the  site  for  the  purposes  of  a  reser- 
voir even  though  it  cannot  be  proved  that  tiiere 
are  other  competitors  for  the  site. — Gough  and 

ASPATBIA    SiLLOTH    JoiNT    WaTER    BoABD.    BE, 

K.B.Dm  590  ;  tl903]  1  K.  B.  574  ;  72  L.  J.  K.  B. 
2»5;  88L.  T.421. 

2.  Frticrihed  rates  of  dividend—Surplus  proftts— 
Deftcicncies  *«  preuiotw  years— Incorporation  of 
WaUrvomh  (7/aw«  ^^>  \^1— Deficiencies  in  years 
ZrtoT  tft  Z,^P<^^^^  ^f  Act— W^atemorfcs  Clauses 
^ctll^O^  ^^  ^^^*'  ^-  ''^^  ••  75.-A  water. 
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works  company,  whioh  was  inoorporated  in  1809, 
obtained  in  1864  an  Aot  of  Parliament  to  enable 
it  to  amalgamate  with  another  company.  This 
Aot  proyid^  that  from  and  after  the  passing  of 
the  Act  the  Waterworks  Glanses  Aot,  1847,  ahonld 
apply  to  the  whole  of  the  undertaking  and  water- 
works of  the  company.  Before  the  passiag  of  the 
Act  of  1864  there  was  no  limttatioa  on  the  rate  of 
dividend  which  the  company  might  pay.  but  after 
that  date,  by  virtue  of  section  75  of  the  Waterworks 
Clauses  Aot,  1847,  no  larger  dividend  than  10  per 
cent,  was  permissible,  "  unless  a  larger  dividend 
be  at  any  time  necessary  to  make  up  me  deficiency 
of  any  previous  dividend  whioh  shall  have  fallen 
short  of  "  10  per  cent. 

Held,  that  the  Act  of  1847  was  not  retrospective, 
but  spoke  only  from  the  time  of  its  incorporation, 
and  as  providing  for  the  future.  Oonsequently  Uie 
company  was  not  justified  in  paying  a  larger 
dividend  than  10  per  cent,  in  order  to  xnake  up  any 
deficiencies  or  arrears  of  dividend  which  had 
occurred  prior  to  the  year  1864.— Lamflough  v. 
Kent  Watbbworks  Co.,  C.A..  536 ;  [1903]  1  Oh. 
575;  72  L.  J.  Cb.  418;  88  L.  T.  485. 

See  Local  Government,  17,  18. 

WAY.— See  Easement. 

WILL:— 

1.  Absolute  gift — Gift  over  on  death  **  wit?u)ut  a 
will  and  childlesa  *'  — Bepugnuncy, — A  testator,  after 
an  absolute  gift  of  his  residuary  real  and  personal 
estate  among  his  children  equally,  provided  that  in 
case  any  of  his  said  children  shoidd  die  "  wiUiout  a 
will  and  childless,"  the  share  of  the  child  or 
children  so  dying  should  go  over  to  the  surviving 
children. 

Held,  that  the  words  **  without  a  will  and  child- 
less" were  repugoant  to  the  absolute  estate 
previously  given,  and  the  gift  consequently  did  not 
take  effect. — DixON,  Eb.  Dixoir  v,  Chableswobth, 
Oh.D,  Sunn/en  Body,  J.,  652 ;  72  L.  J.  Oh.  642 ; 
88  L.  T.  862. 

2.  Accumulation^ Direction  for  accumulation  of 
rents  and  profits — FurcJiase  of  land — AccumiUations 
Act,  1892  (55  &  56  Vict  c.  58}.— A  testatrix,  who 
died  on  the  17th  of  January,  1896,  by  her  willmiade 
in  1889,  directed  that  the  residue  of  her  prbpertv 
(which  consisted  largely  of  surplus  rents  and  profits 
of  landed  estate)  should  be  applied  to  the  discharge 
of  incumbrances  and  the  purdiase  of  other  landed 
estate. 

Held,  that  this  direction  was  in  contravention  of 
the  Accumulations  Act,  1892. — Ijiakotsr,  Be, 
Heebbrt  v.  Fkbshfibld  (No.  2),  Ch.D,  Farwell^  e/., 
615 ;  [1903]  2  Cd.  330 ;  88  L.  T.  856. 

3.  Ambiguity — Legatee^ Construction, — A  testa- 
trix by  her  will  gave  a  legacy  to  Percy  H.,  son  of 
0.  A.  H.  0.  A.  H.  had  no  son  Percy ;  but  he  had 
a  son  Herbert  who  was  generally  called  '*  Bertie." 
Two  persons,  not  sons  of  0.  A.  H.,  but  who  stood 
to  the  testatrix  in  the  same  degree  of  relationship 
as  the  sons  of  the  said  0.  A.  H.,  bore  the  name  of 
Percy,  but  they  did  not  claim  the  legacy. 

Held  that  Herbert,  son  of  0.  A.  H.,  was  entitled 
to  the  legacy,  the  solicitor  taking  testatrix's  in- 
structions having  probably  mistaken  the  word 
Bertie  for  the  word  Percy. — Hoofsb,  Be,  Hoopeb 
V,  Waknbr,  Ch.D.  Byrne,  J.,  153 ;  88  L.  T.  160. 

4.  Appropriation — Contingent  legacy. — When  a 
testator  gives  a  sum  of  cash  as  a  contingent  legacy 
without  any  provision  for  the  payment  of  interest 
before  the   happening   of   the   contingency,   the  ^ 


executor  is  not  entitled  of  his  own  authority,  sad 
to  tha  possible  detriment  of  the  contingent  legatee, 
to  invest  and  appropriate  a  fund  to  meet  tbat 
legacy;  and  if  tjie  fund  so  appropriated  shoold, 
owing  to  depreciation  of  the  security,  be  insufficMst 
to  answer  the  full  amount  of  the  legacy,  if  ad 
when  the  legacy  becomes  payable,  the  legates  ii 
entitled  to  have  the  deficiency  made  good,  eititer 
out  of  the  residuary  estate  or  by  the  ezecator 
personally. 

Decision  of  E^kevich,  J.  {awte^  p.  107),  reversed. 
—Hall,  Re,  Foster  v.  Metcalfe.  G,A,,  529; 
[1903]  2  Oh.  226;  72  L  J.  Oh.  554;  88  L.  T.  619. 

5.  Charitable  legacy — Evidenc&^AdmissibUiU/,'^ 
A  testatrix  bequeathed  £4,000  to  0.  "for  tiie 
charitable  purposes  agreed  upon  between  us." 

Held,  that  evidence  was  admissible  to  show  what 
were  the  charitable  purposes  referred  to  in  tbe  ivill, 
but  no  further ;  and  that  as  the  subject-matter  d 
the  legacy  on  the  face  of  the  will  was  £4,000, 
evidence  v^as  not  admissible  to  show  that  it  vae 
.  only  the  income  of  £4,000  that  the  testatrix  liad 
asrreed  should  be  applied  for  charitable  porpoeei. 

Decision  of  Far  well,  J.,  on  this  point  (50  W.R. 
185,  [1902]  1  Oh.  214),  reversed.— HUXTABLE,  Bl, 
HuxTABLK  V.  Orawfurd,  C,A.,  282  ;  [1902]  2  Ch. 
793;  71  L.  J.  Oh.  876;  87  L.  T.  415. 

6.  Charity  —  (Hft  to  voluntary  aesociatim  fv 
charitable  object — Failure  of  gift, — A  testator  direotod 
his  trastees  to  sell  leasehold  and  freehold  proper^ 
and  to  divide  the  proceeds  in  legacies  to  certam 
individuals  named  ''or  their  suooessors"  or  "ks 
succeesor." 

Held,  that  the  gifts  were  not  given  to  the 
individuals  for  their  own  benefit,  but  for  cbaritabls 
objects,  and  therefore  failed. — Delany,  Be, 
CoNOtEY  V.  Quick,  Ch.D.  Farwdl,  J,,  27 ;  [1902] 
2  Oh.  642  ;  71  L.  J.  Oh.  811 ;  87  L.  T.  46. 

7.  Charity — Institute  erected  far  the  benefit  of 
inhabitants — Legacy  for  the  benefU  of  the  institute^ 
General  charitable  intention, — A  testatrix  ereoled  aa 
institute,  and  during  her  life  it  was  used  for  the 
benefit  of  the  inhabitants  of  a  place.  By  her  will 
she  gave  £3,000  to  trustees  to  be  applied  in  aooii 
manner  as  they  should  consider  most  expedieat  for 
the  benefit  of  the  institute. 

Held,  that  there  was  a  general  intention  and  thit 
the  legacy  was  valid. — Maks,  Be,  Habdt  v. 
Attornby-Geweral.  Ch.D.Farw^,  /.,  165;  [1903] 
1  Oh.  232 ;   72  L.  J.  Oh.  150;  87  L.  T.  734. 

8.  Class — '*  My  own  nephews  and  nieces  ^^-^Hdf' 
blood — Husbands  nephew  described  as  **my  nephew 
— Oreat-niece  described  as  **  my  niece," — When  thett 
is  no  context  to  the  contrary,  a  gift  to  persooe  of  a 
certain  degree  of  relationship  to  the  donor  inolndei 
those  of  the  half-blood. 

The  inaccurate  use  of  a  term  of  reIatioiisliq>  >& 
describing  a  particular  person  may,  but  need  no^ 
lead  to  the  inference  that  the  same  term  when  aeea 
in  the  same  instrument  to  designate  a  class  indndei 
that  person  and  others  to  whom  it  may  be  equally 
applicable. 

A  testatrix  gave  a  gift  unto  and  among  "  my  own 
nephews  and  nieces."  Li  another  part  of  the  same 
will  she  had  referred  to  a  person  who  was  lur 
great-niece  as  *'  my  niece,"  but  in  yet  anotber  pszt 
2ie  had  described  her  correctly  as  "  the  daogbtv 
of  my  nephew  X.*'  She  also  referred  in  her  w 
to  a  nephew  of  her  husband  onoe  by  his  name  alooi 
and  once  as  "  my  nephew." 

Held,  that  the  words  '*  my  own  n«{>h0Wf  sad 
sieoes  "  excluded  not  only  the  husband's  ne^ie^ 
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'  and  nieces,  bat  the  tefltatrix'fl  grflat-nephews  and 

freat-nieoM,  not  excepting  the  unreat-nieoe  who 
ad  been  called  **  my  niece.'*— Cozbns,  Bb.  Milbs 
V.  WlLSOir,  Ch.D.  Stvinfen  Eady,  J.,  220 ;  [1903] 
1  Oh.  138 ;  72  L.  J.  Ob.  39 ;  87  L.  T.  581. 

9.  Comtruclion — Condition  that  devisee  should  take 
iestator^B  name  —  Condition  precedent  —  Condition 
subsequent — Death  of  devisee  in  lifetime  of  tenant  for 
life — Impossibility  of  performance — Act  of  God. — A 
testator  devised  real  estate  upon  tmst  for  his 
daoffhter  for  life,  and  after  her  death  for  her 
children;  and  if  she  should  haTe  no  cbild,  then 
upon  trust  for  his  cousin,  on  condition,  nevertheless, 
that  if  the  testator's  wife  should  be  then  living 
she  should  have  the  enjoyment  of  the  dwelling - 
house  for  the  remainder  of  her  then  life,  and  on 

.  further  condition  that  he  should  then  take  and  use 
the  testator's  name,  but  subject  to  the  payment  of 
certain  legacies.  The  devisee  died  in  tiie  lifetime 
of  the  testator's  daughter  without  ever  having 
taken  the  testator's  naqae. 

Held,  on  the  construction  of  the  will,  that  the 
condition  was  a  condition  subsequent  which  was  not 
intended  to  operate  unless  and  until  the  devisee 
actually  came  into  possession  of  the  estate.  The 
performance  of  the  condition  having  been  rendered 
impossible  by  act  of  Qod,  the  estate  consequently 
passed  discharged  from  the  condition. 

Decision  of  Joyce,  J.  ([1902]  2  Oh.  198,  50  W.  R. 
Dig.  186),  reversed.— Qbsbnwood.  Bb,  Qoodhabt 
V.  WOODHBAD,  C.A.,  358;  [1903]  1  Oh,  749;  72 
L.  J.  Oh.  281 ;  88  L.  T.  212. 

10.  Construction — Devise  of**my  freehold  land  and 
hereditaments  " — Customary  freeholds, — A  testatrix 
devised  "my  freehold  land  and  hereditaments  at 
M  "  to  A.,  and  the  residue  of  her  real  and  personal 
estate  to  trustees.  Testatrix  was  entitled  at  the 
date  of  her  death  to  four  doses  of  land  at  M,  of 
wnich  two  were  freeholds  and  two  were  cu«tomary 
freeholds.  The  four  closes  were  in  the  occupation 
of  A. 

Held,  that  the  words  ''my  freehold  land  and 
hereditaments"  included  the  customary  freeholds. 
Stbbl,  Be,  Wappbtt  v.  Bobinson,  Oh.D.  Swinfen 
JEady,  J.,  252;  [1903]  1  Oh.  135;  72  L.  J.  Oh. 
42 ;  87  L.  J.  548. 

11.  Construction — Devise  to  *'  B,  and  her  heirs  " — 
Oifi  over  to  collateral  heirs — Bule  of  construction — 
Estate  tail. — By  his  will  a  testator  gave  two  houses 
to  his  daughter  A.  for  life,  and  after  her  death  as 
to  one  house  "  to  her  daughter  B.  and  her  heirs," 
and  as  to  the  other  house  **  to  her  son  0.  and  his 
heirs  " ;  and,  further,  **  if  either  the  said  B.  or  0. 
should  die  without  an  heir  their  share  is  to  go  to 
the  survivor's  heir  or  heirs." 

Held,  that  B.  and  0.  took  estates  tail,  and  that 
the  word  ''heirs"  in  the  last  phrase,  "the 
survivor's  heir  or  heirs,"  must  be  read  as  "  heirs 
general "  and  not  as  "  heirs  of  the  body,"  although 
the  word  had  that  latter  signification  throughout 
the  other  parts  of  the  will  where  there  were  gifts 
over.— Waugh  v.  Obipps,  Ch,D,  Farwell,  J.,  461 : 
[1903]  1  Oh.  744;  72  L.  J.  Uh.  586;  88  L.  T.  54. 

12.  Construction — Dying  **vHthout  leaving  ^^•/ 
ehUd,** — In  a  gift  over  in  a  will  upon  death  "  ^41,^ 
out  leaving  any  child  or  children,"  it  is  a  ^\i^ 
settled  rule  of  construction  that  these  words  ^^3^^ 
construed  ' '  without  having  had  any  child  wK  ^  \)^ 


death  the  gift  over  is  made  in  fact  had  a  dhfld 
then  living. 

Trehame  v.  Layton,  44  L.  J.  Q.  B.  202,  L.  B.  10 
Q.  B.  459,  followed.— Oobbold,  Be,  Cobbold  v. 
Lawtow,  C.A.;  [1903]  2  Oh.  299;  72  L.  J.  Oh. 
588;  88L.T.  745. 

13.  Construction — Estate  in  special  tail— Issue- 
Gift  to  A.  if  he  marries  a  gentlewoman  and  has  issue 
male,  to  sttch  issue  Tnale  and  their  descendants, — A 
testator  willed  and  bequeathed  certain  estates  to 
his  son  Oharles,  and  after  providing  that  his  eldest 
Bon  might  redeem  those  estates,  continued  :  "The 
proceed  to  go  with  the  limitations  of  this  will — 
that  is  to  say,  to  my  son  Oaarles  if  he  marries  a  fit 
and  worthy  gentlewoman  and  has  issue  male,  and 
t^eir  male  dMcendants,  in  failure  of  which  "  then 
over. 

Held,  that  Oharles  took  an  estate  in  special  tail 
male. 

Decision  of  the  Ooort  of  Appeal  (50  W.  B.  83, 
[1902]  1  Oh.  34)  affirmed.— Pelham  Olinton  v. 
DuKB  OF  Newcastle,  JI.Z.,  608 ;  [1903]  A.  0. 
Ill ;  72  L.  J.  Oh.  424 ;  88  L.  T.  273. 

14.  Construction — Gift  of  income  of  residue  to 
children  for  life  in  equal  shares  subject  to  annuity  to 
tuidow  —  Advances  to  some  children  —  Adjustrnent 
between  advanced  and  unadvanced  children — Hotchpot, 
— A  testator  by  his  will  and  codicil  dated  the  5  th 
of  May,  1880,  and  the  12th  of  July,  1882,  respec- 
tively, after  giving  certain  legacies,  devised  and 
bequeathed  hu  residuarjr  estate  to  trustees  upon 
trust  to  pay  out  of  the  income  thereof  the  annual 
sum  of  £2,000  to  his  widow  during  her  life,  and, 
subject  thereto,  to  divide  the  residuary  estate  into 
as  many  shares  as  there  should  be  children  living 
at  his  death,  and  to  pay  the  annual  income  of  such 
shares  to  his  children ;  and  then  upon  trusts  therein 
expressed.  The  testator  provided  that,  as  to 
certain  advances  already  made  to  some  of  his 
children,  and  as  to  any  future  advances  to  his 
children  exceeding  at  any  one  time  the  sum  of 
£1,000,  these  advances  should  be  treated  as  capital 
of  the  original  shares,  and  be  brousrht  into  bote tipot 
and  accounted  for  accordinglv.  The  testator  died 
on  the  3rd  of  July,  1887,  and  left  surviving  him  six 
children ;  of  whom  three  had  received  advances  and 
three  had  not.    The  widow  died  in  March,  1900. 

Held,  that  for  tiie  purpose  of  ascertaining  the 
proportions  of  the  settled  shares  of  the  six  children, 
the  value  c^  the  net  residuary  estate  of  the  testator 
at  the  day  of  his  death  ought  to  be  ascertained,  and 
there  should  be  added  thereto  the  several  advances, 
and  that  the  aobial  income  received  from  the 
testator's  death  ought  to  be  divided  in  the  respective 
proportions  so  ascertained,  and  that  the  share  of 
each  child  in  such  income  ought  to  be  debited  with 
one  sixth  part  of  the  testator's  widow's  annuity ;  and 
therefore  any  calculation  of  interest  on  the  amount 
advanced  to  any  child  was  unnecessary. — Hab- 
GBBAYBS,  Bb,  HaBOBBAYBB  V.  HABGEEAyBS,    C,A,; 

88  L.  T.  100. 

15.  Gonstrtution — Gift  of  residue  in  equal  shares — 

Provision  that  share  of  legatee  dying  without  leaving 

issue  shall  faU  into  residue— Accruer  to  survivors — 

Intestacy, — A  testator  save    his   residuary    estate 

upon  trust  as  to  one-fourth  for  each  of  his  four 

daughters  for  life  with  remainder  to  their  issue, 

with  a  provision  that  the  share  of  any  daughter 

dying  without  leaving  issue  should  fau  into  and 

{onn  part  o!  his  residuary  estate,  and  be  held  and 

disposed  of  "  on  the  same  trusts  as  are  hereinbefore 

deSflzed  thereof." 

Held,  that  the  case  fell  within  In  re  Palmer,  42 
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W.  R.  151,  [1893]  3  Ch.  369,  and  that  on  the  doath 
of  any  daughter  without  leaving  isme  her  share 
aoomed  to  the  surviving  danffht^rs,  and  was  not 
divisible  among  all  the  danghtera,  including  the 
deceased,  with  an  hitestaoy  as  to  one-fourth  of  tiie 
deceased's  original  fourth. 

Decision  of  Buckley,  J.,  reversed.— Allan,  Bb, 
Dow  V.  OASSAiaNB.  C.A.,  403 ;  [1903]  1  Oh.  276  ; 
72  L.  J.  Ch.  169 ;  88  L.  T.  246. 

16.  Oonstrudion'^Gi/t  of  residue  with  an  excep- 
tion— Failure  of  gift  comprised  in  exception— -Excepted 
property  held  to  pass  by  residuary  gift—k  testator 
gave  his  residuary  estate  to  his  wife  absolutely, 
except  as  to  a  sum  of  £1,000,  in  which  he  gave  her 
a  life  interest,  with  remainder  as  to  £500  to  <'  my 
nephew  James  Jupp,*'  and  as  to  the  other  £500  to 
certain  other  nieces  and  nephews.  It  appeared 
from  the  evidence  that  the  testator  had,  so  far  as 
was  known,  no  nephew  named  James  Jupp,  and 
though  he  had  had  a  brother  of  that  name  ti^e 
brother  had  predeceased  him. 

Held,  that  the  gift  to  James  Jupp  failing,  the 
beneficiaries  of  the  wife  were  entitled  to  the  £500 
bequeathed  to  him,  subject  to  a  liability  to  refund 
it  should  a  nephew  of  the  testator  bearing  that 
name  eiitablish  a  claim.— Jttpf,  Bs,  Gladkan  t^. 
Jupp,  Ch.D.  Joyce,  J.;  87  L.  T.  739. 

17.  Construction — Gift  over — Death  "  before  become 
ing  entitled" — Entitled  "m  right"  or  '^  in  posses- 
sion " — Vesting, — A  testatrix  gave  real  estate  to  her 
son  B.  for  his  life,  and  after  his  death  specifically 
among  her  grandchildren,  B.*s  sons  and  daughters, 
but  in  the  event  of  any  of  her  grandchildren  dying 
"  before  becoming  entitled  *'  then  over. 

Held,  upon  the  construction  of  the  will,  that  the 
words  "becoming  entitled*'  meant  ''entitled  in 
possession." 

Decision  of  Joyce,  J.  {ante,  p.  31,  [1902]  2  Ch, 
875),  affirmed. — Maithdeb.  Be,  Mauedeb  v, 
Matjndeb.  C.-4..  549;  [1903]  1  Oh.  451;  72  L.  J. 
Ch.  367;  88L,T.  280. 

18.  Construction — Gift  to  A,  and  B,  and  the 
children  of  C, — Gip  to  a  doss. — A  testator  by  his 
will  bequeathed  his  residuary  personal  estate  to 
trustees  upon  trusts  for  the  benefit  of  his  daughter 
for  life,  and  for  her  issue,  and,  in  the  event  of  the 
failure  of  issue,  "in  trust  for  G.  B.,  his  sister 
M.  B.,  and  the  children  now  living  of  B.  H.,  who 
being  male  shall  live  to  attain  the  age  of  twenty- 
one  years,  or  being  female  shall  live  to  attain  that 
age  or  marry,  and  if  more  than  one  in  equal 
shares."  The  daughter  died  unmarried.  At  ttie 
date  of  the  death  of  the  testator  there  were  four 
children  of  B.  H  living,  who  all  attained  the  age  of 
twenty-one  years. 

Held,  that  the  gift  was  a  gift  to  a  dass,  and 
that  the  fund  was  divisible  in  equal  sixths  between 
G.  M.,  M.  B.,  and  the  four  children  of  B,  H. — 
Kbkewich  v.  Baekeb,  H.L. ;  88  L.  T.  130. 

19.  Construction — Gift  to  wife  of  named  person — 
Wife  living  at  date  of  will — Second  wife. — If  Uiere 
is  in  a  will  a  gift  to  the  wife  of  a  person,  who  has 
to  the  knowledge  of  the  testator  a  wife  living  at 
the  time,  the  primd  fade  presumption  is  that  the 
gift  refers  to  that  wife  and  not  to  any  subsequent 
wife,  and  the  only  question  in  each  case  is  whether 
there  is  a  sufficient  context  in  the  particular  will 
before  the  court  to  negative  that  primd  facie 
presumption. 

In  re  Burrow's  Trusts,  10  L.  T.  Bep.   184,  12 
W.  B.  Oh.  Dig.  113,  approved. 
In  re  Lyne*s  Trust,  L.  B.  8  £q.  65,  17  W.  B.  Oh. 


Dig.  186,  disapproved  by  Bomer  and  Oozena- 
Hardy,L.JJ.— OOLEY.  Be.  Hollieshead  v.  0oi.bt. 
C.A.,  563 ;  [1903]  2  Oh.  102 ;  72  Ii.  J.  Oh.  502  ;  8S 
L.  T.  517. 

20.  Construdion — Issuer-Gift  over, — In  a  fpii 
over  on  failure  of  the  line  of  one  child  to  **  other  of 
my  children  and  their  issue,"  the  word  issna  must 
receive  its  plain  and  ordinary  meaning,  and  not  be 
restricted  to  the  issue  of  children  dyiog  in  the  life- 
time of  the  testatrix  unless  the  rest  of  the  will 
plainly  requires  it. — ^Bndyvsan  v,  Aechkr,  P.C  ; 
[1903]  A.  0.  379. 

21.  Comtrudion — Married  woman — Btstraint  <m 
anticipation — Remoteness — Duration  of  restrcUnt, — k 
testator  by  his  will  gave  his  residuary  estate  to  his 
wife,  two  daughters,  and  a  son  for  life,  the 
interests  of  the  wife  and  the  daughters  to  be  with- 
out power  of  anticipation,  and  after  the  death  of 
the  survivor  he  gave  his  estate  to  the  then  aod 
future  children  of  his  son  in  equal  proportions.  By 
a  codicU  the  testator  declared  that  the  beqoeats  to 
any  female  taking  any  beneficial  interest  under  his 
wiU  should  be  for  her  separate  use,  but  so  that  she 
might  not  anticipate  any  part  of  the  property  to 
which  she  might  become  entitled,  and  he  also 
declared  the  receipt  of  any  female  taking  an 
interest  under  his  will  should  be  a  good  and 
sufficient  discharge  to  his  trustees  for  the  money 
after  tbe  same  should  have  actually  aooraed  doe. 
The  survior  of  the  wife,  daughters,  and  son  died  in 
January,  1902.  The  son  left  five  children  living  at 
his  death,  of  whom  two  were  married  women. 

Held,  tiiat  the  restraint  on  anticipatioa  was  valid, 
not  being  void  for  remoteness,  but  that  it  ofdy 
lasted  during  the  existence  of  the  prior  life 
interests  hoi&.  as  to  income  and  corpus,  and 
determined  when  the  property  fell  into  pooseasioa 
in  January,  1902.— Milwaed,  Be.  Steadmae  v. 
Hobday,  Ch.D.  Joyce,  J. ;  87  L.  T.  476. 

22.  Construdion — Parol  diredions  <u  to  di^ 
position — Admissibility —  Uncertainty, — A  testator, 
after  giving  all  his  property  to  his  wife  for  life, 
added  the  following  clause,  *'  1  desire  and  en^wer 
her  to  dispose  of  my  estate  by  her  will  or  in  her 
lifetime  in  accordance  with  my  wishes  verbally 
expressed  by  me  to  her." 

Held,  that  the  clause  was  void  for  unoertainty, 
for  parol  evidence  was  not  admissible  to  prove 
what  these  wishes  were. 

In  re  Fleetwood ^  Sidgreaves  v.  Brewer,  15  Oh.  D. 
594,  28  W.  B.  Di^.  245,  distinguished.— Hetley, 
Be.  Hbtlby  V,  Hetlby,  Ch.D,  Joyce,  J.,  202; 
[1902]  2  Oh.  866 ;  71  L.  J.  Oh.  769;  87  L,  T.  265. 

23.  Residuary  devise— '*  All  other  my  freehoid 
property'*— Wills  Ad,  1837  (1  Vid.  c.  26),  «.  25.— 
A  devise  of  "all  other  my  freehold  messuages  or 
tenements  at  W.  and  elsewhere"  is  a  "residaary 
devise "  within  the  meaning  of  section  25  of  the 
Wills  Act,  1837. 

Decision  of  the  Oourt  of  Appeal — In  re  Mason^ 
Ogden  v.  Mason,  [1901]  1  Oh.  619,  49  W.  B.  Dig. 
202— affirmed.— Masoe  v,  Ogden,  E.L.,  560; 
[1903]  A.  0.  1 ;  72  L.  J.  Oh.  152;  87  L.  T.  622. 

24.  Construdion — Residuary  gift  and  bequest — 
SubsequenJt  trusts — Real  estate^Resuiting  trust, — ^A 
testator  gave  and  bequeathed  the  residue  of  his 
estate  and  effects  to  trustees  on  certain  trustiL 
There  was  no  express  trust  for  sale  and  conversion 
of  real  estate,  and  primd  fade  the  trusts  were 
applicable  to  personal  estate. 

Held,  (1)  on  the  piindple  of  D^AVmaine  v.  Moedey^ 
1  W.  B.  475, 1  Drew.  629,  that  the  words  of  bequest 
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were  enffioteDt  to  paea  real  estate ;  and  (2)  oq  the 
prinoiple  of  Saumartzy.  Saumarez,  4  My.  &  Cr.  331, 
that,  inaemach  as  the  testator  had  showa  an  inten- 
tion to  dispose  of  all  his  property,  and  the  suooeed- 
ing  trusts  did  not  sho  nr  an  intention  only  to  deal 
with  his  personal  estate,  there  was  no  resulting 
trust  of  the  real  estate. 

Dunnage  y.  White,  1  Jnc.  &  W.  583;  Goard  ▼. 
Holdernesa,  3  W  R.  311.  20Be»v.  147  ;  aud  Longley 
y.  Longley  ,  20  W.  R.  227,  L.  B.  13  Bq.  133.  dis- 
linguiahed.  —  KiRBY  Smith  v.  Paenell,  Gh.D. 
BuckUy,  J.,  493 ;  [1903]  1  Oh.  483  ;  72  L..  J.  Cd. 
468;  88  li.  T.  483. 

26.  Comtructian — Rale  against  perpetuitiee^Void 
trmtfor  $ale — Intention  of  testator — Gkus  ascertained 
with  preeeribed  limit. — Bffaot  will  be  giveu  to  the 
intention  of  a  testator,  which  appears  from  his  will, 
to  benefit  certain  persons  who  can  be  ascertained 
within  tbe  rule  against  pefpetnities  even  though  he 
has  directed  his  intention  to  be  carried  out  by  ineans 
of  a  trust  for  sale  which  is  veid  as  offending  agtinst 
the  rule  against  perpetuities. 

Decision  of  Byroe.  J.  {ante,  p.  153),  affirmed. — 
Appubby,  Bb,  Walkkr  v.  Lbvjbb,  OA.^  453; 
[1903]  1  Oh.  665 ;  72  L.  J.  Go.  332 ;  88  L.  T.  219. 

26.  GonstrtAction  —  Trust  for  issue,  including  an 
illegitimate  son  —  If^tsalion  to  kgitinyUe  far  all 
purposes.—A,  testator  gave  estate  A  to  trustees  upon 
trust  for  Q.  F.  8.  for  life  or  until  assignment,  and 
upon  failure  of  such  trust  in  his  lifetime  upon  dis- 
cretaonary  trusts  for  the  wife  and  issue  of  G.  F.  8., 
«inoludtng  8.  8.  R.,  hereinafter  named,"  and 
subject  thereto  upon  trust  for  sale,  and  to  hold  the 
proceeds  upon  trust  for  the  issue  of  G.  F.  8., 
*' including  8.  8.  B.,  the  illegitimate  son  of" 
G.  F.  8.»  and  H  tiiere  should  be  ''no  child  of  tbe 
said  G.  F.  8.,  including  the  s^une  8.  8.  B.,"  then 
over.  The  testator  gave. estate  B  upon  trusts  for 
M.  8.  for  life,  and  subject  thereto,  in  events  which 
happened,  upon  trust  for  {inter  alios)  the  issue  of 
G.  F.  8.,  but  without  expressly  including  in  such 
class  the  said  8.  8.  B. 

Held,  that  8. 8.  B.  ha^  been  legitimated  for  all  the 
purposes  of  the  will,  and  was  entitled  to  share  in 
estate  B.-^]cii.tbb,  Be,  Bedford  v,  HxroHEa, 
Gh.D.  Kekewich,  /.,  281;  [1903]  1  Oh.  198;  72 
L.  J.  Oh.  102 ;  87  L.  T.  644. 

27.  Gonsiruction — Vesting — ChaUtls  given  intrust 
for  person  entitled  to  ''actual  possession**  of  real 
estate—Other  personalty  given  in  trust  frr  person  for 
time  being  ** entitled  to  possession*'  of  real  estate — 
Death  of  first  tenant  in  tail  in  Ufttime  of  tenant  for 
Ztye.~Ooattels  bequeathed  as  heirlooms  upon  trasc 
to  go  along  with  «nd  be  enjoyed  by  tbe  person  for 
the  time  beiog  entitled  to  the  "  actual "  possetsion 
of  settled  real  estate  do  not  vest  absolutely  in  a 
tenant  in  tatl  of  the  real  estate  who  dies  in  the 
lifetime  of  the  tenant  for  Itfe. 

In  re  Angerstein^  44  W.  B.  11^2,  [1895]  3  Oh  883, 
followed. 

Personalty  given  upon  trust  for  the  person  for 
the  time  being  entitled  to  the  possession  of  real 
estate  as  far  as  the  rules  of  la«ir  and  equity  will 
permit  vests  absolutely  in  thn  first  tf  nant  ia  tail  at 
birth,  unless  there  be  a  clear  expression  of  intention 
tibat  it  shall  not  so  ve^t,  and  words  declaring  the 
testator's  general  desire  that  the  income  of  certain 
personalty  shall  go  in  keeping  up  the  real  estate, 
are  not  such  an  expression  of  opinion  as  will  prevent 
the  personalty  so  vesting.  —  F0THBROII1X4  -az, 
FOTBBBOUX  t;.  Pbiob,  Gh.D.  Swinfen  E^tdL  r ' 
203;  [1903]  1  Ob.  149;  72  L.  J.  Oh.  164;  ^s^^v   V 
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28.  Devise— Gift  of  minerals   •*  if  they  should  le 
worked** — Gondition     precedent  —  Perpetuity, —   A 
testator,  who  died  in  1858,  by  his  will,  dated    in 
1845.  devised  certain  freehold  property  to  his  so  n 
for  life,  with  remainder  to  his  grandson  iu  fee. 
Subsequently  tiie  testator  became  entitled  to  the 
payment  of  a  sum  of  money  for  certain  lands  taken 
by  a  railway  company  for  the  purposes  of  thor 
undertaking.     Accordingly,  by  a  codioil  dated  in 
1857,  the  testator  bequeathed  this  sum  to  his  son 
and  his  two  daughters  in  equal  shares;    aud  he 
directed  tl^t  "  if  the  minerals  "  under  the  devised 
property  *'ahonld  bs  wor^ei"  ^^  ^9>mQ  rtiouli 
'*  be  divided  in  the  sauie  mauler  %s  Wore  men- 
tioned in  three  parts  equsil  shares." 

Held,  the  gif  c  of  the  minerals  to  the  testator's 
son  and  daughters,  not  being  a  present  onet  so 
that  the  minerals  should  pass  to  them  immediately, 
but  a  conditional  one,  the  division  of  the  proceeds 
depending  on  the  woddng  and  sale  of  the  minecals, 
wMoh  condition  might  not  happen  ^  witnin  tbe 
period  allowed  by  law,  the  gift  was  voi4  under  the 
rule  against  perpetuities.— Thokas  v.  T901CA8, 
aA. ;  87  L.  T.  58. 

29.  Duty— Annuity  without  any  deduction  except 
legacy  duty — Bepublioation  after  passing  of  the 
Gastoms  and  Inland  Revenue  Act,  ISSS— Succession 
duty — Gustoms  and  Inland  Revenue  Act,  1888  (51 
Viet.  c.  8),  «.  2i— Finance  Act,  1894  (57  &  58  Vict  c. 
30),  s.  9.— A  testator,  by  a  wtll  made  in  1882,  gave 
au  annuity  to  H.  for  life,  aud  after  her  death  he 
gave  annuities  to  H.'s  children ;  and  he  charged  all 
said  acmuities  upon  his  real  estate  and  directed  that 
they  should  be  paid  *' without  any  deductions 
except  for  legacy  duty  and  income  tax."  A 
codioil,  dated  the  12ch  of  July,  1888,  confirmed 
the  wiU.  The  tesUtor  died  in  1892,  and  H.  in 
1900. 

JOeld,  that  tbe  codicil  operated  as  a  republi- 
cation of  the  ?riU  as  from  the  dfkte  of  |hi»  oodioil ; 
that  therefore  there  was  a  direction  for  the  payment 
of  the  annuities  to  EL's  children  *'  without  deduc- 
tion exqept  legacy  duty,"  made  at  a  time  when 
theie  was  no  duty  called  by  that  name,  atiotber 
duty  called  succession  duty  having  been  substituted 
by  section  21  of  the  Inland  Bevenue  Act,  1888 ,  in 
respect  of  legacies  and  annuities  charged  on  the 
rial  estate  of  any  person  dying  after  the  1st  of 
July,  1888 ;  i^nd  that  the  devisees  of  the  annpitieB 
were  liable  to  pay  the  sucoeision  duty. 

Held,  also,  that  the  estate  duty  arising  under  the 
Finance  Act,  1894,  was  payable  out  of  the  te«tator'e 
residuary  personal  estate.— Bayjir  Bb,  Bayi|B  v. 
Bi.YK^  Gh.D.  FarwtU,  J.,  638;  [1903]  1  Oh.  685; 
72  L.  J.  Oti.  230;  8.7  L.  T.  712. 

80.  Duty^Bequest  of  sum  **  sufficient  to  pay  and 
discharge  all  estate  duty**— Declaration  of  trust— 
Charge  on  sMed  estates  in  respect  of  duty, — ^A  testator 
by  a  codicil  to  his  will,  executed  after  the  pausing 
of  the  Fmance  Act,  1894.  bequeathed  to  his  eldest 
son,  to  whom  certain  settled  estates  would  pass  on 
the  testator's  d^atb,  *'  a  sum  of  money  sufficient  to 
pay  and  discharge  all  the  estate  duty  which  may  be 
payable  by  "  bun ;  and  he  directed  such  sum  to  be 
paid  out  of  moneys  in  the  hand^  of  his  bankers  at 
his  death,  but  if  the  sum  at  the  bankers  should  not  be 
sufficient,  he  declared  th^t  no  other  part  of  his 
Mt»te  should  be  liable  to  make  good  the  deficieBcy. 

Held,  that  the  legacy  was  a  gift  to  the  eldest  son 
for  his  own  bent-fit  absolutely,  and  was  not 
impressed  with  a  trust  to  pay  the  estate  duty  oat 
of  it ;  and  consequently  that  the  legatee  had  not 
lost  his  right  to  recoup  himself  for  the  duty  by  a 
charge  on  the  settled  estates  under  section  9  (6)  of 


183 


wm. 


DIGEST, 


[Weekly  AepmtaE,  Oct  17,  UOB. 
Will  184 


the  Aot.— Mexbobough  (Eabl)  v.  Satilb,  H.L,  ; 
88  L.  T.  131. 

31.  Duty — Direction  to  set  apart  a  fund — **  To 
produce  a  clear  yearly  sum  " — Settlement  estate  duty, 
— A  t«6tator  diceoted  Hit  trostees  to  set  apart  and 
invest  so  much  of  his  estate  as  would  prodnoe  a 
dear  yearly  sam  of  £400  and  pay  the  income 
thereof  to  nis  wife  during  her  widowhood. 

HHldy  that  the  Beitl6m«)ut  estate  duty  must  be 
paid  out  of  residue.— D YET,  Bb.  MoBGAiri;.  Dybt, 
Ch.D.  Swin/en  Eady,  J. ;  87  L.  T.  744. 

32.  Interest  on  advances^Period  of  distribution — 
Bate  of  interest — Simple  or  compound  interest — Method 
of  computation. — ^The  period  of  distribution  is,  for 
tne  purposes  of  calculation,  the  date  from  which 
interest  is  to  be  charged  upon  advances  made  by  a 
testator  in  his  lifetime  to  one  of  his  residuary 
legatees ;  and  such  period  of  distribution  is  not 
the  less  the  death  of  the  testator  because  he  has 
given  to  his  widow  an  annuity  which  has  prevented 
a  large  part  of  the  residue  from  being  divided  during 
her  lifetime. 

In  calculating  the  interest  to  be  charged  upon 
advances  from  time  to  time  made  residuary  legatees 
between  the  testator's  death  and  the  time  of  division 
of  the  fund,  simple  interest  is  to  be  charged  upon 
the  advances  from  the  dates  of  payment,  and  it  is 
not  proper  to  distinguish  between  the  capital  and 
income  uf  the  sums  advanced  and  oiiarge  interest 
upon  the  capital  only  with  annual  rests. 

The  rate  of  interest  to  be  charged  upon  advances 
should  now  be  three,  and  not  four  per  cent,  per 
annum. 

In  re  Lambert,  45  W.  B.  661,  17  Oh.  D.  169, 
followed.— Whitbfobd.  Bb,  Inglis  v  Whitbfobd, 
CA.Z>.  Buckley,  J.,  491 ;  [1903]  1  Oh.  889 ;  72  L.  J. 
Oh.  640. 

33.  Investments^ Bailway  or  other  ^* public  com- 
pany  " — American  company — Investment,  trust  for — 
Construction  of  will, —  A  testatrix  after  empower- 
ing her  iruatees  to  postpone  the  sale  or  conversion 
of  any  part  of  her  estate,  declared  that  any  money 
by  her  will  directed  to  be  invested  should  be 
invested  in  **  any  of  tho  public  fimds,  or  in  Qovern- 
ment  or  real  or  leasehold  securities,  or  upon  the 
stocks,  shares,  or  securities  of  any  railway  or  other 
public  company."  Some  time  after  her  aeath  two 
shares  which  she  had  held  in  an  Knglish  steamsnip 
company  were  exchanged  for  preference  and 
ordmary  stock  in  an  American  steimiship  company 
which  nad  taken  over  the  business  of  the  English 
company. 

Held,'  that  the  words  "public  company,*'  when 
read  in  connection  with  the  preceding  wonis  of  the 
clause,  must  be  confined  to  pubhc  companies  in  the 
United  Kingdom,  and  consequently  that  the 
trustees  were  not  authorized  to  retain  the  American 
prefen-noe  and  ordinary  stock  as  an  investment. — 
Oabtlehow,  Bb,  Lamoi^y  v.  Oabtbb,  Ch.D. 
Byrne,  J.;  [1903]  1  Oh.  352;  72  L.  J.  Oh.  211 ;  88 
L.  T.  455. 

34.  Legaey—Ademption'— Particular  purpose. — A 
testator  gave  a  legacy  of  £500  to  his  sreat-niece ; 
by  a  subsequent  settlement  he  settled  a  sum  of 
£500  for  her  benefit 

Held,  that  the  legacy  was  not  adeemed.-^ 
Bmythies.  Bb,  Wbyman  v.  Smythibs,  Ch.D. 
Swivfen  Eady,  J.,  284;  [1903]  1  Oh.  259;  72  L.  J. 
Oh.  216 ;  87  L.  T.  742. 

35.  Propounding  by  executors-'TeBtatrix  not  of 
sound  mind—Coits  of  exewrfora.— Where  executors 
have  had  ample  opportunity  of  examining  into  the 
state  of  mind  of  a  testator  and  of  getting  a  dear 


knowledge  of  the  whole  state  of  affairs,  and  jot 
take  upon  themselves  the  responsibility  of  pio- 
poondiog  a  will,  they  do  so  at  tneir  own  risk,  and 
if  they  are  defeated  on  the  trial  of  the  action,  the 
court  will  not,  except  under  special  drcunutaiioei, 
interfere  with  the  general  rule  that  costs  shall 
follow  the  event.— Paqb  v.  Williamsob,  P.D.i 
Ad.D. ;  87  L.  T.  146. 

36.  Beal  and  personal  esiaU'-Gift  to  son  for  lift- 
Bemainder  to  his  children  *'  or  their  ^V«"— StiWi- 
tutional  or  alternative— Heirs  entitled — Construdtm. 
—The  testator  G.  I.,  by  his  will  dat^  m  1877, 
devised  and  bequeathed  unto  his  wife  M.  L  abn- 
lutely  all  his  real  and  personal  estate,  and,  at  the 
death  of  his  said  wife,  to  his  two  sons  J.  I  and 
H.  I.  to  be  divided  equally  between  them,  and,  it 
their  death,  their  or  his  portions  or  portioB  if 
married  to  their  or  his  child  or  children  or  thor 
heirs.  G.I.  diedin  1890;  M.  L  had  died  in  187«. 
J.  I.  died  in  1895;  he  had  two  children— M.  0, 
now  living,  and  L.  L.,  who  died  in  1888.  L.  L 
had  one  dhUd,  &  L  L.,  bom  in  1888,  andnof 
living. 

Held,  that  S.  I.  L.  was  not  entitled  under  fti 
wHI,  and  that  accordingly  M.  G.  was  absdutd^ 
entitled  to  the  share  in  which  J.  L  had  a  hte 
estate.— Ibbbtsow,  Bb,  Ibbbtsoh'  v.  Ibbtoos, 
Ch.D.  Joyce,  J.;  SS  L.  T.  461. 

37.  Besiduary  gift  —  Named  person  ^Lofst-- 
Limited  survivorship  clause— Revocation  of  gift  iff 
codidl—Gift  to  person  by  wrong  name. — A  testatrix 
left  her  residuary  estate  to  four  named  peraooe,  A-, 
B.,  0.,  and  D.,  **  as  tenants  in  common,  and  if  only 
one  of  them  shall  survive  me,  then  to  such  oae 
absolutely."  By  a  codicil,  after  referring  to  tae 
death  of  D.,  the  testatrix  revoked  whatever  intow* 
D.  had  in  her  will.  A.,  B.,  and  O.  snrrived  m 
testatrix.  _  .  .    ,^ 

Held,  that  the  gift  of  survivorship  was  mieoded 
to  be  general  and  not  confined  to  the  case  of  ooly 
one  legatee  dying,  and  that  in  any  e?qnt  th> 
revocation  clause  of  the  codicil  must  be  ooostnjd 
as  directing  the  residuary  bequest  of  the  will  to  be 
read  as  ifS.  was  not  one  of  the  residuary  legateei; 
and,  coneequently,  that  in  the  events  that  had 
happened  D.'s  share  was  not  undisposed  of,  w 
went  to  the  other  legatees. 

Two  of  the  residuary  legatees  were  descnbedii 
"Edith  Beale,  daugbter  of  E«  J.  Beale,"  nd 
"  Violet  Beale,  daughter  of  R  J.  Beale.*'  B.  I 
Beale  had  two  apd  only  two  daughters,  cos  « 
whom  was  named  Violet  Bdith  Beale,  the  otbtf  hid 
different  first  names. 

Held,  that  both  daughters  were  wiwm^ 
legatees.— Badouffb,  Bb,  Yotjbo  v.  Bbaib,  CkJ>> 
Buddey, «/.,  409. 

38.  Substitution^Original  or  su Wt«irftoii<rf— ^- 
junctions  ''or*'  and  '' and"  —Joint  *enaneg0r 
tenancy  in  common— WHl— Gift  after  Ufe  estate  » 
children,  to  grandchildren  then  living  "  or  the  ttW<V 
such  as  may  have  died.' —Testator  gave  bis  property 
to  trustees  upon  trust  after  the  death  of  the  sortivv 
of  his  children  to  divide  the  same  between  sad 
among  **  his  grandchildren  then  living  ^^^f^ 
stirpes  and  not  per  capites  or  the  issue  of  so^ 
may  have  died  (such  ii^sue  taking  a  parent's  i» 
only),  so  thatmy  grandchildren  (or  their  issue]  w^ 
take  their  shares  equally  in  looo  parentis  J' 

Held,  that  the  gift  to  the  issue  o«^e^- 
obildren  was  original  and  not  substitalioiial,  aaa 
that  a  gieat-graadohild  of  the  testator  who  pff 
deceased  bis  own  parent  and  the  last  sarmnK 
teoant  for  life  took  a  vested  interest 
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Held,  alio,  that  npon  the  whole  will  the  issae  of 
the  graDdohildren  t<x>k  as  teDants  in  oommoa. 

Martin  y.  HdgaU,  (1866)  L.  B.  1  H.  L.  175, 
followed. 

In  re  Misrridk'B  TrusU,  (1866)  L.  B.  1  Eq.  551, 
ooDsidered  and  explained. — Woolley,  Bb,  Wob- 
MAU)  V.  WOOLLBY,  Ch.D.  Joyce,  J. ;  [1903]  2  Ch. 
206. 

39.  ''Surviving"— WiU-'Conitrudion.—  A  will 
gave  portions  in  trust  for  each  of  the  testator's 
children,  E.,  L.,  and  T.,  for  their  respective  lives, 
and  afterwards  for  their  respective  children ;  pro- 
vided that  if  any  of  his  children  died  without  leav- 
ing a  child  entitled  to  take  under  the  will,  the 
shares  of  such  children  should  go  to  their  '^  then 
surviving  "  brothers  and  sisters,  if  more  than  one  in 
equal  shares,  and  if  cmly  one  ihea  to  him  or  her 
absolutely. 

E.,  L.,  and  T.  all  survived  the  testator.  E.  died 
first,  leaving  children.  Then  L.  died  without  issue, 
leaving  T.  surviving. 

Held,  that  upon  the  true  construction  of  this  will 
the  words  "  tiien  surviving "  must  receive  their 
ordinary  and  natural  meaning,  and  that  the  children 
d  B.  took  no  part  of  Ii.'s  share. 

The  decision  of  the  Court  of  Appeal  ([1901]  2  Gh. 
788)  affirmed.—Iin)EBWiOK  v,  Tatohbll,  H.L.  ; 
[1903]  A.  0.  120;  72  L.  J.  Ob.  393;  88  L.  T. 
399. 

40,  Vetiing — Gift^  after  life  interest,  to  children  of 
tertant for  life  *^ or  legal  representatives*^ — Children 
dying  before  period  of  distribution, — Testator  gave  a 
share  of  his  residuary  estate  to  each  of  his  two 
daughters  for  their  respective  lives,  and  after  their 
deaths  their  respective  shares  "to  be  equally 
divided  between  their  respeotive  children  or  legal 
representatives.'' 

Held,  that  '*  representatives  "  meant  the  repre- 
sentatives of  the  tenants  for  life  and  not  those  of 
the  children ;  that  the  addition  to  the  gift  to  the 
children  of  the  words  ''  or  legal  representatives  " 
did  not  operate  as  a  divesting  clause,  but  consti- 
tuted an  alternative  gift  to  arise  only  in  the  event 


of  there  being  no  child  that  took  a  vested  interest; 
and  consequently  that  all  children  of  the  daughters 
who  survived  the  testator,  or  were  bom  after  his 
death,  took  vested  interests  notwithstanding  that 
they  might  not  have  survived  their  respeotive 
mothers.— BoBBBTS,  Bb,  PaBdVAi*  v.  Bobebts, 
Ch.D.  Joyce,  J. ;  [1903]  2  Oh.  200;  72  L.  J.  Oh. 
597;  88L.T.  505. 

41.  Vesting— Besidue  to  individudls  in  shares  at 
twenty -one — Maintenance  clause — Income  for  main* 
tenance  of  aU—  Vested  or  contingent. — It  is  now  a  well- 
settled  rule  of  construction  that,  where  there  is  a 
gift  by  will  of  a  share  of  residue,  to  be  paid  or 
transferred  to  the  legatee  on  his  attaining  a  par- 
ticular age,  with  a  direction  that  in  the  meantime 
the  income  of  the  share  shsU  be  applied  for  his 
maintenance,  the  share  is  vested  and  not  contin- 
gent 

A  testator  gave  his  residuary  estate  in  trust  to 
pay  and  transfer  the  same  unto  and  equally  between 
his  two  dhddren,  a  son  and  daughter,  on  their 
severally  attaining  twenty-one,  the  income  **  during 
their  respective  minorities"  to  be  applied  in  or 
towards  their  maintenance,  with  a  power  for  the 
trustees  at  any  time  during  the  "  respective  minori- 
ties "  of  his  said  two  children  to  advance  any  por- 
tion "of  his  or  her  presumptive  share"  in  or 
towards  **  their  "  advancement  in  the  world, 

Hdd,  upon  the  coostruction  of  the  will,  that  the 
income  of  each  share  was  to  be  applied  separately 
for  the  maintenance  of  the  child  entitled  to  that 
share  alone,  and  not  indiscriminately  in  respect  of 
both  shares,  and  therefore  that,  according  to  the 
rule  above  stated,  each  child  took  an  immediate 
vested  interest  in  his  or  her  share. 

Dediion  of  Swinfen  Eady,  J.  ([1902]  1  Oh.  945), 
reversfd.— QossiiiNa,  Be,  OossLma  v.  Bloook, 
aA. ;  [1903]  1  Oh.  448  :  72  L.  J.  Oh.  433  ;  88  L.  T. 
279. 

See  also  Ademption,  1-3 ;  Oharity,  1-5 ;  Infant,  3. 

WOBEBCAN.— See  Master  and  Servant. 
WBIT.— See  Ne  Exeat  Hegno, 


I  THE  END.] 
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